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[bookmark: BillCited][bookmark: _GoBack]An Act providing for the safety and suitability of food for human consumption, and for related purposes.


The Parliament of Western Australia enacts as follows:
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		This is the Food Act 2008. 
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	(1)	This Act comes into operation as follows:
	(a)	sections 1 and 2 — on the day on which this Act receives the Royal Assent;
	(b)	the rest of the Act — on a day fixed by proclamation.
	(2)	Different days may be fixed under subsection (1)(b) for different provisions.
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		The objects of this Act include the following —
	(a)	to ensure food for sale is both safe and suitable for human consumption;
	(b)	to prevent misleading conduct in connection with the sale of food;
	(c)	to provide for the application in this State of the Food Standards Code.
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	(1)	Parts 6, 8 and 9 do not apply to or in respect of primary food production.
	(2)	The functions conferred on authorised officers by Parts 5 and 7.	Have may be performed in respect of primary food production only —
	(a)	to enable the investigation and prosecution of offences against this Act; or
	(b)	in connection with making or enforcing emergency orders.
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	(1)	The following provisions of this Act do not apply to a water supplier in respect of the supply of water for human consumption through a reticulated water system —
	(a)	sections 14, 16, 17(1), 18(1), 19, 20, 21 and 22 (but only to the extent to which section 22 requires compliance with the requirements of the Food Safety Standards);
	(b)	Parts 6, 8 and 9.
	(2)	In this section —
	water supplier means — 
	(a)	a body that is constituted by or under an Act and that has as, or as one of, its functions the supply of water for human consumption;
	(b)	a person who is employed or engaged by such a body to supply water for human consumption; or
	(c)	any body or person prescribed by the regulations for the purposes of this definition.
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	(1)	In subsection (2) —
	prescribed means prescribed by the regulations for the purposes of that subsection.
	(2)	The regulations may exempt from all or any provisions of this Act a prescribed activity of a charitable or community nature relating to food or an activity within a prescribed class of activities of a charitable or community nature relating to food.
	(3)	An exemption may be expressed to apply —
	(a)	generally;
	(b)	for a specified period; or
	(c)	in specified circumstances or for the purposes of a specified occasion or event.
	(4)	The regulations may provide —
	(a)	for conditions and restrictions subject to which an exemption is to apply; and
	(b)	that an exemption is of no effect at any time when any condition or restriction to which the exemption is subject is not being complied with.
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		This Act binds the Crown in right of the State and, so far as the legislative power of Parliament permits, in all its other capacities.
[bookmark: _Toc108517672][bookmark: _Toc108935661][bookmark: _Toc108936736][bookmark: _Toc109208229][bookmark: _Toc109539189][bookmark: _Toc109552805][bookmark: _Toc109555457][bookmark: _Toc109622760][bookmark: _Toc109624310][bookmark: _Toc109628080][bookmark: _Toc109702302][bookmark: _Toc109703366][bookmark: _Toc109728224][bookmark: _Toc109728406][bookmark: _Toc109795093][bookmark: _Toc109796582][bookmark: _Toc110141377][bookmark: _Toc110306747][bookmark: _Toc111458058][bookmark: _Toc111522981][bookmark: _Toc111526592][bookmark: _Toc111528569][bookmark: _Toc111537766][bookmark: _Toc112065643][bookmark: _Toc112125340][bookmark: _Toc112144136][bookmark: _Toc112149300][bookmark: _Toc112218143][bookmark: _Toc112219839][bookmark: _Toc112729376][bookmark: _Toc112729560][bookmark: _Toc113354984][bookmark: _Toc113420441][bookmark: _Toc113427408][bookmark: _Toc113704386][bookmark: _Toc113781135][bookmark: _Toc113781321][bookmark: _Toc114568430][bookmark: _Toc114569712][bookmark: _Toc114627136][bookmark: _Toc114629803][bookmark: _Toc114631665][bookmark: _Toc116721172][bookmark: _Toc116731012][bookmark: _Toc116732363][bookmark: _Toc116789702][bookmark: _Toc116797209][bookmark: _Toc116799129][bookmark: _Toc116806301][bookmark: _Toc116809302][bookmark: _Toc117308882][bookmark: _Toc117317404][bookmark: _Toc117326000][bookmark: _Toc117332940][bookmark: _Toc117422098][bookmark: _Toc117486754][bookmark: _Toc117487579][bookmark: _Toc117490304][bookmark: _Toc117494433][bookmark: _Toc117495142][bookmark: _Toc117495330][bookmark: _Toc117920796][bookmark: _Toc118008379][bookmark: _Toc118082168][bookmark: _Toc118090906][bookmark: _Toc118092876][bookmark: _Toc118102363][bookmark: _Toc118112111][bookmark: _Toc118113619][bookmark: _Toc118176024][bookmark: _Toc118178717][bookmark: _Toc118186824][bookmark: _Toc118187054][bookmark: _Toc118194467][bookmark: _Toc118194755][bookmark: _Toc118537924][bookmark: _Toc118541458][bookmark: _Toc118545613][bookmark: _Toc119301343][bookmark: _Toc119304222][bookmark: _Toc119312876][bookmark: _Toc119313241][bookmark: _Toc119313992][bookmark: _Toc119391698][bookmark: _Toc119395265][bookmark: _Toc119396787][bookmark: _Toc119471182][bookmark: _Toc119471404][bookmark: _Toc119471740][bookmark: _Toc119821153][bookmark: _Toc120002153][bookmark: _Toc120002341][bookmark: _Toc131210585][bookmark: _Toc131210773][bookmark: _Toc138614391][bookmark: _Toc138614859][bookmark: _Toc202340923][bookmark: _Toc203369164][bookmark: _Toc244070500][bookmark: _Toc244315002][bookmark: _Toc244511497]Part 2 — Interpretation
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		In this Act, unless the contrary intention appears —
	advertisement means — 
	(a)	any words, whether written or spoken;
	(b)	any pictorial representation or design; or
	(c)	any other representation by any means at all,
	used or apparently used to promote, directly or indirectly, the sale of food;
	analysis includes any examination or testing of food or any other thing;
	animal includes an amphibian, bird, crustacean, fish, mollusc and reptile;
	appropriate enforcement agency, in relation to the provision in which the expression is used, means the enforcement agency prescribed by the regulations for the purposes of that provision;
	approved analyst means a person approved under Part 7 Division 4;
	approved form means the form approved from time to time by the CEO;
	approved laboratory means a laboratory approved under Part 7 Division 3;
	authorised officer means a person appointed under Part 10 Division 3;
	CEO means the chief executive officer of the department of the Public Service principally assisting in the administration of this Act;
	court means the Magistrates Court;
	emergency order means an order under Part 4;
	enforcement agency means —
	(a)	the CEO;
	(b)	a local government; or
	(c)	a person or body, or a person or body within a class of persons or bodies, prescribed by the regulations for the purposes of this definition;
	equipment means the whole or part of — 
	(a)	any utensil, machinery, instrument, device, apparatus or appliance that is used, or that is designed or intended for use, in or in connection with the handling of food; or
	(b)	any substance, utensil, machinery, instrument, device, apparatus or appliance that is used, or that is designed or intended for use, in cleaning anything referred to in paragraph (a);
	examine includes weigh, count, test and measure;
	food has the meaning given by section 9;
	food business has the meaning given by section 10;
	food safety auditor means a person approved under Part 8 Division 1;
	Food Safety Standards means the standards contained in Chapter 3 of the Food Standards Code;
	Food Standards Australia New Zealand has the same meaning as it has in the Commonwealth Food Standards Australia New Zealand Act 1991;
	Food Standards Code means the Australia New Zealand Food Standards Code as defined in the Commonwealth Food Standards Australia New Zealand Act 1991 and as adopted or incorporated by the regulations;
	food transport vehicle means a vehicle used for the transport of food for sale;
	handling, of food, includes the making, manufacturing, producing, collecting, extracting, processing, storing, transporting, delivering, preparing, treating, preserving, packing, cooking, thawing, serving and displaying of food;
	improvement notice means an improvement notice issued under Part 6 Division 1;
	label includes any tag, brand, mark or statement in writing or any representation or design or other descriptive matter on or attached to or used or displayed in connection with or accompanying any food or package;
	member of staff means an officer of the department of the Public Service principally assisting in the administration of this Act;
	package includes any container or wrapper in or by which food intended for sale is wholly or partly encased, covered, enclosed, contained or packed and, in the case of food carried or sold or intended to be carried or sold in more than one package, includes every such package;
	police officer means a person appointed under the Police Act 1892 Part I to be a member of the Police Force of Western Australia;
	premises includes —
	(a)	land (whether or not vacant);
	(b)	the whole or any part of a building, tent, stall or other structure (whether of a permanent or temporary nature);
	(c)	a pontoon; or
	(d)	a vehicle (other than a food transport vehicle while it is engaged in the transport of food);
	primary food production has the meaning given by section 11;
	prohibition order means a prohibition order under Part 6 Division 2;
	proprietor, of a food business, means —
	(a)	the person carrying on the food business; or
	(b)	if that person cannot be identified — the person in charge of the food business;
	public institution means — 
	(a)	a prison as defined in the Prisons Act 1981;
	(b)	a detention centre as defined in the Young Offenders Act 1994;
	(c)	a public hospital as defined in the Hospitals and Health Services Act 1927; or
	(d)	an institution, or an institution within a class of institutions, prescribed by the regulations for the purposes of this definition;
	recall order means an emergency order requiring the recall or disposal, or both, of any food;
	remote communication means any way of communicating at a distance, including by telephone, fax, email and radio;
	sell includes —
	(a)	barter, offer or attempt to sell;
	(b)	receive for sale;
	(c)	have in possession for sale;
	(d)	display for sale;
	(e)	cause or permit to be sold or offered for sale;
	(f)	send, forward or deliver for sale;
	(g)	dispose of by any method for valuable consideration;
	(h)	dispose of to an agent for sale on consignment;
	(i)	provide under a contract of service;
	(j)	supply food as a meal or part of a meal to an employee, in accordance with a term of an award governing the employment of the employee or a term of the employee’s contract of service, for consumption by the employee at the employee’s place of work;
	(k)	dispose of by way of raffle, lottery or other game of chance;
	(l)	offer as a prize or reward;
	(m)	give away for the purpose of advertisement or in furtherance of trade or business;
	(n)	supply food under a contract (whether or not the contract is made with the consumer of the food), together with accommodation, service or entertainment, in consideration of an inclusive charge for the food supplied and the accommodation, service or entertainment;
	(o)	supply food (whether or not for consideration) in the course of providing services to patients or inmates in public institutions; and
	(p)	sell for the purpose of resale;
	unsafe, in relation to food, has the meaning given by section 12;
	unsuitable, in relation to food, has the meaning given by section 13;
	vehicle means any means of transport, whether self‑propelled or not, and whether used on land or sea or in the air.
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	(1)	In this Act, food includes — 
	(a)	any substance or thing of a kind used, or represented as being for use, for human consumption (whether it is live, raw, prepared or partly prepared);
	(b)	any substance or thing of a kind used, or represented as being for use, as an ingredient or additive in a substance or thing referred to in paragraph (a);
	(c)	any substance used in preparing a substance or thing referred to in paragraph (a) (other than a substance used in preparing a living thing) if it comes into direct contact with the substance or thing referred to in that paragraph, such as a processing aid;
	(d)	chewing gum or an ingredient or additive in chewing gum, or any substance used in preparing chewing gum; and
	(e)	any substance or thing declared to be a food under a declaration in force under the Commonwealth Food Standards Australia New Zealand Act 1991 section 6,
		whether or not the substance, thing or chewing gum is in a condition fit for human consumption.
	(2)	However, food does not include a therapeutic good within the meaning of the Commonwealth Therapeutic Goods Act 1989.
	(3)	To avoid doubt, food may include live animals and plants.
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		In this Act, food business means a business, enterprise or activity (other than a business, enterprise or activity that is primary food production) that involves — 
	(a)	the handling of food intended for sale; or
	(b)	the sale of food,
		regardless of whether, subject to section 6, the business, enterprise or activity concerned is of a commercial, charitable or community nature or whether it involves the handling or sale of food on one occasion only.
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	(1)	In this Act, primary food production means the growing, raising, cultivation, picking, harvesting, collection or catching of food, and includes — 
	(a)	the transportation or delivery of food on, from or between the premises on which it was grown, raised, cultivated, picked, harvested, collected or caught;
	(b)	the packing, treating (for example, washing) or storing of food on the premises on which it was grown, raised, cultivated, picked, harvested, collected or caught;
	(c)	the storage of food in a silo that is not connected with a food processing operation and the transportation or delivery of food from, between or to such silos;
	(d)	the sale of livestock at saleyards and the transportation of livestock to and from saleyards; and
	(e)	any other food production activity that is regulated by or under an Act prescribed by the regulations for the purposes of this subsection.
	(2)	However, primary food production does not include — 
	(a)	any process involving the substantial transformation of food (for example, manufacturing or canning), regardless of whether the process is carried out on the premises on which the food was grown, cultivated, picked, harvested, collected or caught;
	(b)	the sale or service of food directly to the public; or
	(c)	any other food production activity that is prescribed by the regulations for the purposes of this subsection.
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	(1)	For the purposes of this Act, food is unsafe at a particular time if it would be likely to cause physical harm to a person who might later consume it, assuming — 
	(a)	it was, after that particular time and before being consumed by the person, properly subjected to all processes (if any) that are relevant to its reasonable intended use;
	(b)	nothing happened to it after that particular time and before being consumed by the person that would prevent it from being used for its reasonable intended use; and
	(c)	it was consumed by the person according to its reasonable intended use.
	(2)	However, food is not unsafe for the purposes of this Act merely because its inherent nutritional or chemical properties cause, or its inherent nature causes, adverse reactions only in persons with allergies or sensitivities that are not common to the majority of persons.
	(3)	In subsection (1) — 
	processes include processes involving storage and preparation.
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	(1)	For the purposes of this Act, food is unsuitable if it is food that — 
	(a)	is damaged, deteriorated or perished to an extent that affects its reasonable intended use;
	(b)	contains any damaged, deteriorated or perished substance that affects its reasonable intended use;
	(c)	is the product of a diseased animal, or an animal that has died otherwise than by slaughter, and has not been declared by or under another Act to be safe for human consumption; or
	(d)	contains a biological or chemical agent, or other matter or substance, that is foreign to the nature of the food.
	(2)	However, food is not unsuitable for the purposes of this Act merely because — 
	(a)	at any particular time before it is sold for human consumption it contains an agricultural or veterinary chemical;
	(b)	when it is sold for human consumption it contains an agricultural or veterinary chemical, so long as it does not contain the chemical in an amount that contravenes the Food Standards Code;
	(c)	it contains a metal or non‑metal contaminant (within the meaning of the Food Standards Code) in an amount that does not contravene the permitted level for the contaminant as specified in the Food Standards Code; or
	(d)	it contains any matter or substance that is permitted by the Food Standards Code.
	(3)	In this section — 
	slaughter, of an animal, includes the killing of an animal in the process of capturing, taking or harvesting it for the purposes of preparing it for use as food.
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[bookmark: _Toc108517681][bookmark: _Toc108935670][bookmark: _Toc108936745][bookmark: _Toc109208238][bookmark: _Toc109539198][bookmark: _Toc109552814][bookmark: _Toc109555466][bookmark: _Toc109622769][bookmark: _Toc109624319][bookmark: _Toc109628089][bookmark: _Toc109702311][bookmark: _Toc109703375][bookmark: _Toc109728233][bookmark: _Toc109728415][bookmark: _Toc109795102][bookmark: _Toc109796591][bookmark: _Toc110141386][bookmark: _Toc110306756][bookmark: _Toc111458067][bookmark: _Toc111522990][bookmark: _Toc111526601][bookmark: _Toc111528578][bookmark: _Toc111537775][bookmark: _Toc112065652][bookmark: _Toc112125349][bookmark: _Toc112144145][bookmark: _Toc112149309][bookmark: _Toc112218152][bookmark: _Toc112219848][bookmark: _Toc112729385][bookmark: _Toc112729569][bookmark: _Toc113354993][bookmark: _Toc113420450][bookmark: _Toc113427417][bookmark: _Toc113704395][bookmark: _Toc113781144][bookmark: _Toc113781330][bookmark: _Toc114568439][bookmark: _Toc114569721][bookmark: _Toc114627145][bookmark: _Toc114629812][bookmark: _Toc114631674][bookmark: _Toc116721181][bookmark: _Toc116731021][bookmark: _Toc116732372][bookmark: _Toc116789711][bookmark: _Toc116797218][bookmark: _Toc116799138][bookmark: _Toc116806310][bookmark: _Toc116809311][bookmark: _Toc117308891][bookmark: _Toc117317413][bookmark: _Toc117326009][bookmark: _Toc117332949][bookmark: _Toc117422107][bookmark: _Toc117486763][bookmark: _Toc117487588][bookmark: _Toc117490313][bookmark: _Toc117494442][bookmark: _Toc117495151][bookmark: _Toc117495339][bookmark: _Toc117920805][bookmark: _Toc118008388][bookmark: _Toc118082177][bookmark: _Toc118090915][bookmark: _Toc118092885][bookmark: _Toc118102372][bookmark: _Toc118112120][bookmark: _Toc118113628][bookmark: _Toc118176033][bookmark: _Toc118178726][bookmark: _Toc118186833][bookmark: _Toc118187063][bookmark: _Toc118194475][bookmark: _Toc118194763][bookmark: _Toc118537932][bookmark: _Toc118541466][bookmark: _Toc118545621][bookmark: _Toc119301351][bookmark: _Toc119304230][bookmark: _Toc119312884][bookmark: _Toc119313249][bookmark: _Toc119314000][bookmark: _Toc119391706][bookmark: _Toc119395273][bookmark: _Toc119396795][bookmark: _Toc119471190][bookmark: _Toc119471412][bookmark: _Toc119471748][bookmark: _Toc119821161][bookmark: _Toc120002161][bookmark: _Toc120002349][bookmark: _Toc131210593][bookmark: _Toc131210781][bookmark: _Toc138614399][bookmark: _Toc138614867][bookmark: _Toc202340931][bookmark: _Toc203369172][bookmark: _Toc244070508][bookmark: _Toc244315010][bookmark: _Toc244511505]Division 1 — Serious offences relating to food
[bookmark: _Toc112219849][bookmark: _Toc202340932][bookmark: _Toc203369173][bookmark: _Toc244511506]14.	Handling of food in unsafe manner
	(1)	A person must not handle food intended for sale in a manner that the person knows will render, or is likely to render, the food unsafe.
	Penalty: 
	(a)	for an individual — a fine of $100 000 and imprisonment for 2 years;
	(b)	for a body corporate — a fine of $500 000.
	(2)	A person must not handle food intended for sale in a manner that the person ought reasonably to know is likely to render the food unsafe.
	Penalty: 
	(a)	for an individual — a fine of $75 000;
	(b)	for a body corporate — a fine of $375 000.
[bookmark: _Toc112219850][bookmark: _Toc202340933][bookmark: _Toc203369174][bookmark: _Toc244511507]15.	Sale of unsafe food
	(1)	A person must not sell food that the person knows is unsafe.
	Penalty: 
	(a)	for an individual — a fine of $100 000 and imprisonment for 2 years;
	(b)	for a body corporate — a fine of $500 000.
	(2)	A person must not sell food that the person ought reasonably to know is unsafe.
	Penalty: 
	(a)	for an individual — a fine of $75 000;
	(b)	for a body corporate — a fine of $375 000.
[bookmark: _Toc112219851][bookmark: _Toc202340934][bookmark: _Toc203369175][bookmark: _Toc244511508]16.	False description of food
	(1)	A person must not cause food intended for sale to be falsely described if the person knows that a consumer of the food who relies on the description will, or is likely to, suffer physical harm. 
	Penalty: 
	(a)	for an individual — a fine of $100 000 and imprisonment for 2 years;
	(b)	for a body corporate — a fine of $500 000.
	(2)	A person must not cause food intended for sale to be falsely described if the person ought reasonably to know that a consumer of the food who relies on the description is likely to suffer physical harm. 
	Penalty: 
	(a)	for an individual — a fine of $75 000;
	(b)	for a body corporate — a fine of $375 000.
	(3)	A person must not sell food that the person knows — 
	(a)	is falsely described; and
	(b)	will cause, or is likely to cause, physical harm to a consumer of the food who relies on the description.
	Penalty: 
	(a)	for an individual — a fine of $100 000 and imprisonment for 2 years;
	(b)	for a body corporate — a fine of $500 000.
	(4)	A person must not sell food that the person ought reasonably to know — 
	(a)	is falsely described; and
	(b)	is likely to cause physical harm to a consumer of the food who relies on the description.
	Penalty: 
	(a)	for an individual — a fine of $75 000;
	(b)	for a body corporate — a fine of $375 000.
[bookmark: _Toc108517685][bookmark: _Toc108935674][bookmark: _Toc108936749][bookmark: _Toc109208242][bookmark: _Toc109539202][bookmark: _Toc109552818][bookmark: _Toc109555470][bookmark: _Toc109622773][bookmark: _Toc109624323][bookmark: _Toc109628093][bookmark: _Toc109702315][bookmark: _Toc109703379][bookmark: _Toc109728237][bookmark: _Toc109728419][bookmark: _Toc109795106][bookmark: _Toc109796595][bookmark: _Toc110141390][bookmark: _Toc110306760][bookmark: _Toc111458071][bookmark: _Toc111522994][bookmark: _Toc111526605][bookmark: _Toc111528582][bookmark: _Toc111537779][bookmark: _Toc112065656][bookmark: _Toc112125353][bookmark: _Toc112144149][bookmark: _Toc112149313][bookmark: _Toc112218156][bookmark: _Toc112219852][bookmark: _Toc112729389][bookmark: _Toc112729573][bookmark: _Toc113354997][bookmark: _Toc113420454][bookmark: _Toc113427421][bookmark: _Toc113704399][bookmark: _Toc113781148][bookmark: _Toc113781334][bookmark: _Toc114568443][bookmark: _Toc114569725][bookmark: _Toc114627149][bookmark: _Toc114629816][bookmark: _Toc114631678][bookmark: _Toc116721185][bookmark: _Toc116731025][bookmark: _Toc116732376][bookmark: _Toc116789715][bookmark: _Toc116797222][bookmark: _Toc116799142][bookmark: _Toc116806314][bookmark: _Toc116809315][bookmark: _Toc117308895][bookmark: _Toc117317417][bookmark: _Toc117326013][bookmark: _Toc117332953][bookmark: _Toc117422111][bookmark: _Toc117486767][bookmark: _Toc117487592][bookmark: _Toc117490317][bookmark: _Toc117494446][bookmark: _Toc117495155][bookmark: _Toc117495343][bookmark: _Toc117920809][bookmark: _Toc118008392][bookmark: _Toc118082181][bookmark: _Toc118090919][bookmark: _Toc118092889][bookmark: _Toc118102376][bookmark: _Toc118112124][bookmark: _Toc118113632][bookmark: _Toc118176037][bookmark: _Toc118178730][bookmark: _Toc118186837][bookmark: _Toc118187067][bookmark: _Toc118194479][bookmark: _Toc118194767][bookmark: _Toc118537936][bookmark: _Toc118541470][bookmark: _Toc118545625][bookmark: _Toc119301355][bookmark: _Toc119304234][bookmark: _Toc119312888][bookmark: _Toc119313253][bookmark: _Toc119314004][bookmark: _Toc119391710][bookmark: _Toc119395277][bookmark: _Toc119396799][bookmark: _Toc119471194][bookmark: _Toc119471416][bookmark: _Toc119471752][bookmark: _Toc119821165][bookmark: _Toc120002165][bookmark: _Toc120002353][bookmark: _Toc131210597][bookmark: _Toc131210785][bookmark: _Toc138614403][bookmark: _Toc138614871][bookmark: _Toc202340935][bookmark: _Toc203369176][bookmark: _Toc244070512][bookmark: _Toc244315014][bookmark: _Toc244511509]Division 2 — Other offences relating to food
[bookmark: _Toc112219853][bookmark: _Toc202340936][bookmark: _Toc203369177][bookmark: _Toc244511510]17.	Handling and sale of unsafe food
	(1)	A person must not handle food intended for sale in a manner that will render, or is likely to render, the food unsafe.
	Penalty: 
	(a)	for an individual — a fine of $50 000;
	(b)	for a body corporate — a fine of $250 000.
	(2)	A person must not sell food that is unsafe.
	Penalty: 
	(a)	for an individual — a fine of $50 000;
	(b)	for a body corporate — a fine of $250 000.
[bookmark: _Toc112219854][bookmark: _Toc202340937][bookmark: _Toc203369178][bookmark: _Toc244511511]18.	Handling and sale of unsuitable food
	(1)	A person must not handle food intended for sale in a manner that will render, or is likely to render, the food unsuitable.
	Penalty: 
	(a)	for an individual — a fine of $40 000;
	(b)	for a body corporate — a fine of $200 000.
	(2)	A person must not sell food that is unsuitable.
	Penalty: 
	(a)	for an individual — a fine of $40 000;
	(b)	for a body corporate — a fine of $200 000.
	(3)	For the purposes of this section, it is immaterial whether the food concerned is safe.
[bookmark: _Toc112219855][bookmark: _Toc202340938][bookmark: _Toc203369179][bookmark: _Toc244511512]19.	Misleading conduct relating to sale of food
	(1)	A person must not, in the course of carrying on a food business, engage in conduct that is misleading or deceptive or is likely to mislead or deceive in relation to the advertising, packaging or labelling of food intended for sale or the sale of food.
	Penalty: 
	(a)	for an individual — a fine of $50 000;
	(b)	for a body corporate — a fine of $250 000.
	(2)	A person must not, for the purpose of effecting or promoting the sale of any food in the course of carrying on a food business, cause the food to be advertised, packaged or labelled in a way that falsely describes the food. 
	Penalty: 
	(a)	for an individual — a fine of $50 000;
	(b)	for a body corporate — a fine of $250 000.
	(3)	A person must not, in the course of carrying on a food business, sell food that is packaged or labelled in a way that falsely describes the food. 
	Penalty: 
	(a)	for an individual — a fine of $50 000;
	(b)	for a body corporate — a fine of $250 000.
	(4)	Nothing in subsection (2) or (3) limits the generality of subsection (1).
[bookmark: _Toc112219856][bookmark: _Toc202340939][bookmark: _Toc203369180][bookmark: _Toc244511513]20.	Sale of food not complying with purchaser’s demand
	(1)	A person must not, in the course of carrying on a food business, supply food by way of sale if the food is not of the nature or substance demanded by the purchaser.
	Penalty:
	(a)	for an individual — a fine of $50 000;
	(b)	for a body corporate — a fine of $250 000.
	(2)	For the purposes of this section, it is immaterial whether the food concerned is safe.
[bookmark: _Toc112219857][bookmark: _Toc202340940][bookmark: _Toc203369181][bookmark: _Toc244511514]21.	Sale of unfit equipment or packaging or labelling material
	(1)	A person must not sell equipment that, if used for the purposes for which it was designed or intended to be used — 
	(a)	would render or be likely to render food unsafe; or
	(b)	would put other equipment, or would be likely to put other equipment, in such a condition that, if the other equipment were used for the purposes for which it was designed or intended to be used, it would render, or be likely to render, food unsafe.
	Penalty: 
	(a)	for an individual — a fine of $50 000;
	(b)	for a body corporate — a fine of $250 000.
	(2)	A person must not sell packaging or labelling material that, if used for the purposes for which it was designed or intended to be used, would render or be likely to render food unsafe.
	Penalty:
	(a)	for an individual — a fine of $50 000;
	(b)	for a body corporate — a fine of $250 000.
[bookmark: _Toc112219858][bookmark: _Toc202340941][bookmark: _Toc203369182][bookmark: _Toc244511515]22.	Compliance with Food Standards Code
	(1)	A person must comply with any requirement imposed on the person by a provision of the Food Standards Code in relation to the conduct of a food business or to food intended for sale or food for sale.
	Penalty:
	(a)	for an individual — a fine of $50 000;
	(b)	for a body corporate — a fine of $250 000.
	(2)	A person must not sell any food that does not comply with a requirement of the Food Standards Code that relates to the food.
	Penalty: 
	(a)	for an individual — a fine of $50 000;
	(b)	for a body corporate — a fine of $250 000.
	(3)	A person must not sell or advertise for sale any food that is packaged or labelled in a manner that contravenes a provision of the Food Standards Code.
	Penalty: 
	(a)	for an individual — a fine of $50 000;
	(b)	for a body corporate — a fine of $250 000.
	(4)	A person must not sell or advertise for sale any food in a manner that contravenes a provision of the Food Standards Code.
	Penalty: 
	(a)	for an individual — a fine of $50 000;
	(b)	for a body corporate — a fine of $250 000.
[bookmark: _Toc112219859][bookmark: _Toc202340942][bookmark: _Toc203369183][bookmark: _Toc244511516]23.	False description of food
	(1)	For the purposes of this Part, food that is falsely described includes food to which any one or more of the following paragraphs applies — 
	(a)	the food is represented as being of a particular nature or substance for which there is a prescribed standard under the Food Standards Code and the food does not comply with that prescribed standard;
	(b)	the food is represented as being of a particular nature or substance and it contains, or is mixed or diluted with, any substance in a quantity or proportion that significantly diminishes its food value or nutritive properties as compared with food of the represented nature or substance;
	(c)	the food is represented as being of a particular nature or substance and it contains, or is mixed or diluted with, any substance of lower commercial value than food of the represented nature or substance;
	(d)	the food is represented as being of a particular nature or substance and a constituent of the food has been wholly or partly removed so that its properties are diminished as compared with food of the represented nature or substance;
	(e)	any word, statement, device or design used in the packaging or labelling of the food, or in an advertisement for the food, would create a false impression as to the nature or substance of the food, or the commercial value of the food, in the mind of a reasonable person;
	(f)	the food is not of the nature or substance represented by the manner in which it is packaged, labelled or offered for sale.
	(2)	Without limiting the application of subsection (1) to section 16(3) or (4), food is falsely described for the purposes of section 16(3) or (4) if it is supplied in response to a purchaser’s request for a particular type of food, or a food that does not contain a particular ingredient, and the food is not of that type or contains that ingredient.
[bookmark: _Toc112219860][bookmark: _Toc202340943][bookmark: _Toc203369184][bookmark: _Toc244511517]24.	Application of provisions outside Western Australia
		For the purposes of a provision of this Part, it does not matter that the food concerned was sold or intended for sale outside this State.
[bookmark: _Toc108935683][bookmark: _Toc108936758][bookmark: _Toc109208251][bookmark: _Toc109539211][bookmark: _Toc109552827][bookmark: _Toc109555479][bookmark: _Toc109622782][bookmark: _Toc109624332][bookmark: _Toc109628102][bookmark: _Toc109702324][bookmark: _Toc109703388][bookmark: _Toc109728246][bookmark: _Toc109728428][bookmark: _Toc109795115][bookmark: _Toc109796604][bookmark: _Toc110141399][bookmark: _Toc110306769][bookmark: _Toc111458080][bookmark: _Toc111523003][bookmark: _Toc111526614][bookmark: _Toc111528591][bookmark: _Toc111537788][bookmark: _Toc112065665][bookmark: _Toc112125362][bookmark: _Toc112144158][bookmark: _Toc112149322][bookmark: _Toc112218165][bookmark: _Toc112219861][bookmark: _Toc112729398][bookmark: _Toc112729582][bookmark: _Toc113355006][bookmark: _Toc113420463][bookmark: _Toc113427430][bookmark: _Toc113704408][bookmark: _Toc113781157][bookmark: _Toc113781343][bookmark: _Toc114568452][bookmark: _Toc114569734][bookmark: _Toc114627158][bookmark: _Toc114629825][bookmark: _Toc114631687][bookmark: _Toc116721194][bookmark: _Toc116731034][bookmark: _Toc116732385][bookmark: _Toc116789724][bookmark: _Toc116797231][bookmark: _Toc116799151][bookmark: _Toc116806323][bookmark: _Toc116809324][bookmark: _Toc117308904][bookmark: _Toc117317426][bookmark: _Toc117326022][bookmark: _Toc117332962][bookmark: _Toc117422120][bookmark: _Toc117486776][bookmark: _Toc117487601][bookmark: _Toc117490326][bookmark: _Toc117494455][bookmark: _Toc117495164][bookmark: _Toc117495352][bookmark: _Toc117920818][bookmark: _Toc118008401][bookmark: _Toc118082190][bookmark: _Toc118090928][bookmark: _Toc118092898][bookmark: _Toc118102385][bookmark: _Toc118112133][bookmark: _Toc118113641][bookmark: _Toc118176046][bookmark: _Toc118178739][bookmark: _Toc118186846][bookmark: _Toc118187076][bookmark: _Toc118194488][bookmark: _Toc118194776][bookmark: _Toc118537945][bookmark: _Toc118541479][bookmark: _Toc118545634][bookmark: _Toc119301364][bookmark: _Toc119304243][bookmark: _Toc119312897][bookmark: _Toc119313262][bookmark: _Toc119314013][bookmark: _Toc119391719][bookmark: _Toc119395286][bookmark: _Toc119396808][bookmark: _Toc119471203][bookmark: _Toc119471425][bookmark: _Toc119471761][bookmark: _Toc119821174][bookmark: _Toc120002174][bookmark: _Toc120002362][bookmark: _Toc131210606][bookmark: _Toc131210794][bookmark: _Toc138614412][bookmark: _Toc138614880][bookmark: _Toc202340944][bookmark: _Toc203369185][bookmark: _Toc244070521][bookmark: _Toc244315023][bookmark: _Toc244511518]Division 3 — Defences
[bookmark: _Toc112219862][bookmark: _Toc202340945][bookmark: _Toc203369186][bookmark: _Toc244511519]25.	Defence relating to publication of advertisements
	(1)	In any proceedings for an offence under this Part in relation to the publication of an advertisement, it is a defence for a person to prove that the person carried on the business of publishing or arranging for the publication of advertisements and that the person published or arranged for the publication of the advertisement in question in the ordinary course of that business.
	(2)	Subsection (1) does not apply if the person — 
	(a)	ought reasonably to have known that the publication of the advertisement was an offence;
	(b)	had previously been informed in writing by the CEO that publication of such an advertisement would constitute an offence; or
	(c)	is the proprietor of a food business or is otherwise engaged in the conduct of a food business for which the advertisements concerned were published.
[bookmark: _Toc112219863][bookmark: _Toc202340946][bookmark: _Toc203369187][bookmark: _Toc244511520]26.	Defence in respect of food for export
	(1)	In any proceedings for an offence under this Part involving a contravention of or failure to comply with a provision of the Food Standards Code in relation to food, it is a defence for a person to prove that — 
	(a)	the food in question is to be exported to another country; and
	(b)	the food complies with the laws in force at the time of the alleged offence in the place to which the food is to be exported, being laws that deal with the same subject matter as the provision of the Food Standards Code concerned.
	(2)	This section does not apply to food that was originally intended for export but was sold in this State.
[bookmark: _Toc112219864][bookmark: _Toc202340947][bookmark: _Toc203369188][bookmark: _Toc244511521]27.	Defence of due diligence
	(1)	In any proceedings for an offence under this Part, it is a defence if it is proved that the person took all reasonable precautions and exercised all due diligence to prevent the commission of the offence by the person or by another person under the person’s control.
	(2)	Without limiting the ways in which a person may satisfy the requirements of subsection (1), a person satisfies those requirements if it is proved — 
	(a)	that the commission of the offence was due to — 
	(i)	an act or default of another person; or
	(ii)	reliance on information supplied by another person;
	(b)	that — 
	(i)	the person carried out all the checks of the food concerned that were reasonable in all the circumstances; or
	(ii)	it was reasonable in all the circumstances to rely on checks carried out by the person who supplied the food concerned to the person;
	(c)	that the person did not import the food into this State from another country; and
	(d)	in the case of an offence involving the sale of food, that — 
	(i)	the person sold the food in the same condition as when the person purchased it; or
	(ii)	the person sold the food in a different condition to that in which the person purchased it, but that the difference did not result in any contravention of this Act.
	(3)	In subsection (2)(a) — 
	another person does not include a person who was — 
	(a)	an employee or agent of the accused person; or
	(b)	in the case of an accused person that is a body corporate — a director, employee or agent of the accused person.
	(4)	Without limiting the ways in which a person may satisfy the requirements of subsection (1) or (2)(b)(i), a person may satisfy those requirements by proving that — 
	(a)	in the case of an offence relating to a food business for which a food safety program is required to be prepared in accordance with the regulations — the person complied with a food safety program for the food business that complies with the requirements of the regulations; or
	(b)	in any other case — the person complied with a scheme (for example, a quality assurance program or an industry code of practice) that was — 
	(i)	designed to manage food safety hazards and based on Australian national or international standards, codes or guidelines designed for that purpose; and
	(ii)	documented in some manner.
[bookmark: _Toc112219865][bookmark: _Toc202340948][bookmark: _Toc203369189][bookmark: _Toc244511522]28.	Defence in respect of handling food
		In any proceedings for an offence under section 14(1) or (2), 17(1) or 18(1), it is a defence if it is proved that the person caused the food to which the offence relates to be destroyed or otherwise disposed of immediately after the food was handled in the manner that rendered it, or was likely to render it, unsafe or unsuitable.
[bookmark: _Toc112219866][bookmark: _Toc202340949][bookmark: _Toc203369190][bookmark: _Toc244511523]29.	Defence in respect of sale of unfit equipment or packaging or labelling material
		In any proceedings for an offence under section 21, it is a defence if the person proves that the person reasonably believed that the equipment or material concerned was not intended for use in connection with the handling of food.
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[bookmark: _Toc112219868][bookmark: _Toc202340951][bookmark: _Toc203369192][bookmark: _Toc244511525]30.	Alternative verdicts for serious food offences
	(1)	If, on the trial of a person charged with an offence against section 14, the court is not satisfied that the person committed the offence but is satisfied that the person committed an offence against section 17(1), the court may find the person not guilty of the offence charged but guilty of an offence against section 17(1), and the person is liable to be punished accordingly.
	(2)	If, on the trial of a person charged with an offence against section 15, the court is not satisfied that the person committed the offence but is satisfied that the person committed an offence against section 17(2), the court may find the person not guilty of the offence charged but guilty of an offence against section 17(2), and the person is liable to be punished accordingly.
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[bookmark: _Toc112219870][bookmark: _Toc202340953][bookmark: _Toc203369194][bookmark: _Toc244511527]31.	Making of emergency order
		An order may be made under this Part by the CEO if the CEO has reasonable grounds to believe that making the emergency order is necessary to prevent or reduce the possibility of a serious danger to public health or to mitigate the adverse consequences of a serious danger to public health.
[bookmark: _Toc112219871][bookmark: _Toc202340954][bookmark: _Toc203369195][bookmark: _Toc244511528]32.	Nature of emergency order
		An emergency order may do any one or more of the following — 
	(a)	require the publication of warnings, in the approved form, that a particular food or type of food is unsafe;
	(b)	prohibit the cultivation, taking, harvesting or obtaining, from a specified area, of a particular food or type of food or other primary produce intended to be used for human consumption;
	(c)	prohibit a particular food or type of food from being advertised or sold;
	(d)	direct that a particular food or type of food consigned or distributed for sale or sold be recalled and specify the manner in which, and the period within which, the recall is to be conducted;
	(e)	direct that a particular food or type of food be impounded, isolated, destroyed or otherwise disposed of and specify the manner in which the impounding, isolation, destruction or disposal is to be conducted;
	(f)	prohibit absolutely the carrying on of an activity in relation to a particular food or type of food, or permit the carrying on of the activity in accordance with conditions specified in the order;
	(g)	without limiting the generality of paragraph (f), impose conditions relating to the taking and analysis of samples of the food or of water or soil or any other thing that is part of the environment in which that activity is carried on in relation to the food;
	(h)	specify methods of analysis (not inconsistent with any methods prescribed by the Food Standards Code) of any samples required to be taken in accordance with the order.
[bookmark: _Toc112219872][bookmark: _Toc202340955][bookmark: _Toc203369196][bookmark: _Toc244511529]33.	Special provisions relating to recall orders
	(1)	A recall order may require the person, or the persons of a class, bound by the order to disclose to the public or to a class of persons specified in the order, in a manner so specified, any one or more of the following — 
	(a)	the particular food or type of food to be recalled or disposed of;
	(b)	the reasons why the food is considered to be unsafe;
	(c)	the circumstances in which the consumption of the food is unsafe;
	(d)	procedures for disposing of the food.
	(2)	A person who is required by a recall order to conduct a recall of any food must give written notification to the CEO of the completion of the recall as soon as practicable after that completion.
	(3)	A person who is bound by a recall order is liable for reasonable costs incurred by or on behalf of the CEO in connection with the recall order, and any such costs are taken to be a debt due to the CEO from that person and are recoverable in a court of competent jurisdiction.
	(4)	In any proceedings for the recovery of the debt, a certificate signed by the CEO stating the amount of reasonable costs and the manner in which they were incurred is evidence of the matters certified.
[bookmark: _Toc112219873][bookmark: _Toc202340956][bookmark: _Toc203369197][bookmark: _Toc244511530]34.	Manner of making orders
	(1)	An emergency order — 
	(a)	may be made in writing addressed to the person or persons intended to be bound by it, and served on that person or each of those persons, as the case requires; or
	(b)	if notified in accordance with subsection (2) — may be addressed to several persons, to a class of persons, or to all persons.
	(2)	Notice of an emergency order addressed as referred to in subsection (1)(b) setting out the terms of the order and the persons to be bound by the order must, as soon as practicable after the order is made, be published in a newspaper that, in the opinion of the CEO, will be most likely to bring the order to the attention of the persons bound by it.
	(3)	An emergency order, when it takes effect, is binding on the person or persons to whom it is addressed.
	(4)	An emergency order that is served on a person takes effect when it is served.
	(5)	An emergency order, notice of which is published under subsection (2), takes effect at the beginning of the first day on which the notice was published.
	(6)	An emergency order ceases to have effect on the expiry of 90 days after the day on which it takes effect unless it is sooner revoked.
	(7)	Subsection (6) does not prevent a further emergency order being made in the same terms as an emergency order that has ceased to have effect.
	(8)	An emergency order may be varied or revoked by the CEO in the same manner as the order was made.
[bookmark: _Toc112219874][bookmark: _Toc202340957][bookmark: _Toc203369198][bookmark: _Toc244511531]35.	Compensation
	(1)	A person bound by an emergency order who — 
	(a)	suffers loss as a result of the making of the order; and
	(b)	considers that there were insufficient grounds for making the order,
		may apply to the CEO for compensation.
	(2)	If there were insufficient grounds for making the emergency order, the CEO must pay the compensation to the applicant that is just and reasonable.
	(3)	The CEO must give each applicant for the payment of compensation written notification of — 
	(a)	the determination to pay or to refuse to pay compensation under this section; and
	(b)	if compensation is to be paid — the determination as to the amount of compensation that is just and reasonable.
	(4)	If the CEO has not determined an application for compensation under this section within 28 days after receiving the application, the CEO is taken to have refused to pay any compensation.
	(5)	An applicant for the payment of compensation under this section who is dissatisfied with a determination by the CEO as to the refusal to pay compensation or as to the amount of compensation may apply to the State Administrative Tribunal for a review of the determination — 
	(a)	within 28 days after the day on which notification of the determination was received; or
	(b)	in a case to which subsection (4) applies — within 28 days after the expiry of the 28 day period referred to in that subsection.
[bookmark: _Toc112219875][bookmark: _Toc202340958][bookmark: _Toc203369199][bookmark: _Toc244511532]36.	Failure to comply with emergency order
		A person must not, without reasonable excuse — 
	(a)	carry on an activity in contravention of any prohibition imposed on the person by an emergency order;
	(b)	neglect or refuse to comply with a direction given by an emergency order; or
	(c)	fail to comply with a condition specified in an emergency order.
	Penalty: 
	(a)	for an individual — a fine of $50 000;
	(b)	for a body corporate — a fine of $250 000.
[bookmark: _Toc112219876][bookmark: _Toc202340959][bookmark: _Toc203369200][bookmark: _Toc244511533]37.	Limitation on stay of operation of emergency orders
		In any proceedings for judicial review or in any other proceedings, a court or tribunal is not authorised to make an interlocutory order that has the effect of staying the operation of an emergency order.
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[bookmark: _Toc112219909][bookmark: _Toc202340962][bookmark: _Toc203369203][bookmark: _Toc244511535]38.	Powers of authorised officers
	(1)	For the purposes of this Act, an authorised officer may, at any reasonable time, do any one or more of the following — 
	(a)	alone, or with the police officers or other persons the authorised officer considers necessary, enter and inspect any premises that the authorised officer reasonably believes are used in connection with the handling of any food intended for sale or the sale of food, or any food transport vehicle;
	(b)	alone, or with the police officers or other persons the authorised officer considers necessary, enter and inspect any premises or food transport vehicle in which the authorised officer reasonably believes that there are any records or documents that relate to the handling of any food intended for sale or the sale of food;
	(c)	examine any food intended for sale;
	(d)	open and examine any package that the authorised officer reasonably believes contains any food intended for sale or any equipment;
	(e)	open and examine any equipment;
	(f)	examine any labelling or advertising material that appears to the authorised officer to be intended for use in connection with any food intended for sale or any equipment;
	(g)	subject to Part 7 Division 1, for the purpose of analysing any food sold or intended for sale or for carrying out any other examination to determine whether the provisions of this Act are being complied with — demand, select and obtain samples of any food;
	(h)	for the purpose of analysis, take samples of water or soil or any other thing that is part of the environment in which any food is handled to determine whether that environment poses a risk to the safety of the food for human consumption;
	(i)	take samples of anything, other than for the purpose of analysis, that the authorised officer reasonably believes may be used as evidence that an offence has been, or is being, committed under this Act;
	(j)	examine any records or documents referred to in paragraph (b), make copies of those records or documents or any part of them and, for that purpose, take away and retain (for any time that may be reasonably necessary) any of those records or documents or any part of them;
	(k)	stop and detain any vehicle that the authorised officer is authorised by this subsection to enter;
	(l)	open, or require to be opened, any container used for the conveyance of goods, or any package, that the authorised officer reasonably believes to contain any food sold or intended for sale, or any equipment;
	(m)	take any photographs, films or audio or visual recordings that the authorised officer considers necessary;
	(n)	take any measurements and make sketches or drawings or any other type of record;
	(o)	require a person to provide information or answer questions in connection with the authorised officer’s functions under this Act or to produce any record, document or thing that an authorised officer is authorised to examine under this Act;
	(p)	require a person to state the person’s name and residential address;
	(q)	generally make any investigations and inquiries that may be necessary to ascertain whether an offence under this Act has been or is being committed.
	(2)	This section does not authorise entry into any part of premises being used solely for residential purposes, except — 
	(a)	with the consent of the occupier of the premises;
	(b)	under the authority of a warrant issued under section 42; or
	(c)	if that part of the premises is being used for the preparation or service of meals provided with paid accommodation.
	(3)	With respect to powers of entry, inspection and seizure by and pursuant to section 38, the exercise of all such powers of the authorised officer must be reasonable under the circumstances.
[bookmark: _Toc112219910][bookmark: _Toc202340963][bookmark: _Toc203369204][bookmark: _Toc244511536]39.	Self‑incrimination not an excuse
	(1)	A person is not excused from a requirement under section 38 to provide information or answer questions, or to produce any record, document or thing, on the ground that the information, answer, record, document or thing might incriminate the person or make the person liable to a penalty. 
	(2)	However, any information or answer provided, or record, document or thing produced, by an individual in compliance with such a requirement is not admissible in evidence against the person in criminal proceedings other than proceedings for an offence against section 45, 46, 47 or 48.
[bookmark: _Toc112219911][bookmark: _Toc202340964][bookmark: _Toc203369205][bookmark: _Toc244511537]40.	Power of seizure
		An authorised officer may seize any food, or any vehicle, equipment, package or labelling or advertising material, or any other thing, that the authorised officer believes on reasonable grounds is evidence that an offence under this Act has been or is being committed.
[bookmark: _Toc112219912][bookmark: _Toc202340965][bookmark: _Toc203369206][bookmark: _Toc244511538]41.	Application for warrant to enter premises
	(1)	A reference in this section to making an application includes a reference to giving information in support of the application.
	(2)	An authorised officer may apply to a magistrate for a warrant in respect of any premises if the authorised officer has reasonable grounds for believing that a provision of this Act has been or is being contravened on the premises.
	(3)	The application must be made by the authorised officer in person unless — 
	(a)	the warrant is needed urgently; and
	(b)	the applicant reasonably believes that a magistrate is not available within a reasonable distance of the applicant,
		in which case — 
	(c)	the application may be made to a magistrate by remote communication; and
	(d)	the magistrate may grant the application only if satisfied about the matters in paragraphs (a) and (b).
	(4)	The application must be made in writing unless — 
	(a)	the application is made by remote communication; and
	(b)	it is not practicable to send the magistrate written material,
		in which case — 
	(c)	the application may be made orally; and
	(d)	the magistrate must make a written record of the application and any information given in support of it.
	(5)	The application must be made on oath unless — 
	(a)	the application is made by remote communication; and
	(b)	it is not practicable for the magistrate to administer an oath to the applicant,
		in which case — 
	(c)	the application may be made in unsworn form; and
	(d)	if the magistrate issues a warrant, the applicant is as soon as practicable to send the magistrate an affidavit verifying the application and any information given in support of it.
	(6)	If, on an application made by remote communication under this section, a magistrate issues a warrant, the magistrate must send, if practicable, a copy of the original warrant to the applicant by remote communication, but otherwise — 
	(a)	the magistrate must send the applicant by remote communication any information that is to be set out in the warrant;
	(b)	the applicant must complete a form of a warrant with that information and give the magistrate a copy of the form as soon as practicable after doing so; and
	(c)	the magistrate must attach the copy of the form to the original warrant and any affidavit received from the applicant and make them available for collection by the applicant.
	(7)	The copy of the original warrant sent, or the form of the warrant completed, as the case may be, under subsection (6) has the same force and effect as the original warrant.
	(8)	If an applicant contravenes subsection (5)(d) or (6)(b), any evidence obtained under the warrant is not admissible in proceedings in a court.
[bookmark: _Toc112219913][bookmark: _Toc202340966][bookmark: _Toc203369207][bookmark: _Toc244511539]42.	Issue of warrant
	(1)	The magistrate may, if satisfied that there are reasonable grounds for doing so, issue a warrant to the authorised officer.
	(2)	The magistrate must cause a record to be made (on the warrant or otherwise) of the matters of fact on which the magistrate has relied to justify the issue of the warrant.
[bookmark: _Toc112219914][bookmark: _Toc202340967][bookmark: _Toc203369208][bookmark: _Toc244511540]43.	Duration of warrant
		A warrant remains in force — 
	(a)	for the period specified in the warrant as the period during which it remains in force; or
	(b)	if no period is so specified — for one month from the date of its issue.
[bookmark: _Toc112219915][bookmark: _Toc202340968][bookmark: _Toc203369209][bookmark: _Toc244511541]44.	Execution of warrant
	(1)	A warrant may be executed only by the authorised officer to whom it was issued.
	(2)	A warrant authorises the authorised officer to whom it was issued — 
	(a)	to enter the premises concerned using any force that is reasonably necessary to do so; and
	(b)	to search those premises for evidence of a contravention of this Act.
	(3)	An authorised officer executing a warrant — 
	(a)	may be accompanied by a police officer if necessary for the effective exercise of the powers conferred by the warrant and this section; and
	(b)	must produce the warrant for inspection by a person occupying the premises concerned if asked by the person to do so.
	(4)	This section does not limit the operation of any other provision of this Part.
[bookmark: _Toc112219916][bookmark: _Toc202340969][bookmark: _Toc203369210][bookmark: _Toc244511542]45.	Failure to comply with requirements of authorised officers
	(1)	A person must not, without reasonable excuse, fail to comply with a requirement of an authorised officer under this Division.
	Penalty: 
	(a)	for an individual — a fine of $10 000;
	(b)	for a body corporate — a fine of $50 000.
	(2)	Subsection (1) does not apply unless, when the authorised officer makes the requirement, the authorised officer informs the person that a failure to comply with the requirement may constitute an offence.
[bookmark: _Toc112219917][bookmark: _Toc202340970][bookmark: _Toc203369211][bookmark: _Toc244511543]46.	Interfering with seized items
		A person must not, without the permission of an authorised officer, detain, remove or tamper with any food, vehicle, equipment, package or labelling or advertising material or other thing that has been seized under this Act, unless it has been returned in accordance with Division 2 or an order disallowing the seizure has been made under that Division.
	Penalty: 
	(a)	for an individual — a fine of $10 000;
	(b)	for a body corporate — a fine of $50 000.
[bookmark: _Toc112219918][bookmark: _Toc202340971][bookmark: _Toc203369212][bookmark: _Toc244511544]47.	False information
		A person must not, in connection with a requirement or direction under this Act, provide any information or produce any document that the person knows is false or misleading in a material particular. 
	Penalty: 
	(a)	for an individual — a fine of $10 000;
	(b)	for a body corporate — a fine of $50 000.
[bookmark: _Toc112219919][bookmark: _Toc202340972][bookmark: _Toc203369213][bookmark: _Toc244511545]48.	Obstructing, impersonating or threatening authorised officers
	(1)	A person must not resist, obstruct or attempt to obstruct an authorised officer in the performance of the authorised officer’s functions under this Act.
	Penalty: a fine of $10 000.
	(2)	A person must not falsely represent, by words or conduct, that the person is an authorised officer.
	Penalty: a fine of $10 000.
	(3)	A person must not threaten or intimidate an authorised officer in the performance of the authorised officer’s functions under this Act.
	Penalty: a fine of $10 000.
[bookmark: _Toc109539273][bookmark: _Toc109552885][bookmark: _Toc109555537][bookmark: _Toc109622840][bookmark: _Toc109624390][bookmark: _Toc109628160][bookmark: _Toc109702382][bookmark: _Toc109703446][bookmark: _Toc109728304][bookmark: _Toc109728486][bookmark: _Toc109795173][bookmark: _Toc109796662][bookmark: _Toc110141457][bookmark: _Toc110306827][bookmark: _Toc111458138][bookmark: _Toc111523062][bookmark: _Toc111526673][bookmark: _Toc111528650][bookmark: _Toc111537847][bookmark: _Toc112065724][bookmark: _Toc112125421][bookmark: _Toc112144217][bookmark: _Toc112149381][bookmark: _Toc112218224][bookmark: _Toc112219920][bookmark: _Toc112729457][bookmark: _Toc112729641][bookmark: _Toc113355065][bookmark: _Toc113420522][bookmark: _Toc113427489][bookmark: _Toc113704467][bookmark: _Toc113781200][bookmark: _Toc113781372][bookmark: _Toc114568481][bookmark: _Toc114569763][bookmark: _Toc114627187][bookmark: _Toc114629854][bookmark: _Toc114631716][bookmark: _Toc116721223][bookmark: _Toc116731063][bookmark: _Toc116732414][bookmark: _Toc116789753][bookmark: _Toc116797260][bookmark: _Toc116799180][bookmark: _Toc116806352][bookmark: _Toc116809353][bookmark: _Toc117308933][bookmark: _Toc117317455][bookmark: _Toc117326051][bookmark: _Toc117332991][bookmark: _Toc117422149][bookmark: _Toc117486805][bookmark: _Toc117487630][bookmark: _Toc117490355][bookmark: _Toc117494484][bookmark: _Toc117495193][bookmark: _Toc117495381][bookmark: _Toc117920847][bookmark: _Toc118008430][bookmark: _Toc118082219][bookmark: _Toc118090957][bookmark: _Toc118092927][bookmark: _Toc118102414][bookmark: _Toc118112162][bookmark: _Toc118113670][bookmark: _Toc118176075][bookmark: _Toc118178768][bookmark: _Toc118186875][bookmark: _Toc118187105][bookmark: _Toc118194517][bookmark: _Toc118194805][bookmark: _Toc118537974][bookmark: _Toc118541508][bookmark: _Toc118545663][bookmark: _Toc119301393][bookmark: _Toc119304272][bookmark: _Toc119312926][bookmark: _Toc119313291][bookmark: _Toc119314042][bookmark: _Toc119391748][bookmark: _Toc119395315][bookmark: _Toc119396837][bookmark: _Toc119471232][bookmark: _Toc119471454][bookmark: _Toc119471790][bookmark: _Toc119821203][bookmark: _Toc120002203][bookmark: _Toc120002391][bookmark: _Toc131210635][bookmark: _Toc131210823][bookmark: _Toc138614441][bookmark: _Toc138614909][bookmark: _Toc202340973][bookmark: _Toc203369214][bookmark: _Toc244511546]Division 2 — Items seized by authorised officers
[bookmark: _Toc112219921][bookmark: _Toc202340974][bookmark: _Toc203369215][bookmark: _Toc244511547]49.	Seized items
	(1)	Any item seized under this Part may, at the option of the authorised officer who seized the item or of any authorised officer acting in his or her place, be detained in the premises where it was found or be removed to another place and detained there.
	(2)	If the item is to be detained in the premises where it was found, the authorised officer — 
	(a)	may place it in a room, compartment or cabinet in those premises;
	(b)	may mark, fasten and seal the door or opening providing access to that room, compartment or cabinet; and
	(c)	must ensure that it is marked in a way that indicates that it has been seized under this Act.
[bookmark: _Toc112219922][bookmark: _Toc202340975][bookmark: _Toc203369216][bookmark: _Toc244511548]50.	Notification of seizure
		An authorised officer who seizes any item under this Part must, as soon as practicable after the seizure, give the person from whom the item was seized written notification of the seizure that includes — 
	(a)	a description of the item seized;
	(b)	the reason for the seizure;
	(c)	an explanation of the person’s right to make an application to the court under section 57 for an order disallowing the seizure;
	(d)	the address of the place where the item is held if the item has been removed from the premises where it was seized; and
	(e)	the name of the enforcement agency to whom the authorised officer reports.
[bookmark: _Toc112219923][bookmark: _Toc202340976][bookmark: _Toc203369217][bookmark: _Toc244511549]51.	Destruction of filthy, decomposed or putrid matter
		If an authorised officer who has seized food under this Part is satisfied that the food consists wholly or partly of filthy, decomposed or putrid matter or that it poses an immediate risk to health or property, the authorised officer (disregarding any provision to the contrary in this Part) may cause the food to be destroyed.
[bookmark: _Toc112219924][bookmark: _Toc202340977][bookmark: _Toc203369218][bookmark: _Toc244511550]52.	Return of seized item
		If, before any item seized under this Part is forfeited to the State under this Division, the enforcement agency concerned becomes satisfied that there has been no contravention of this Act of which the item is evidence, the enforcement agency must, as soon as practicable, cause the item to be delivered to — 
	(a)	the person from whom it was seized; or
	(b)	any other person who appears to the enforcement agency to be entitled to it.
[bookmark: _Toc112219925][bookmark: _Toc202340978][bookmark: _Toc203369219][bookmark: _Toc244511551]53.	Forfeiture of item
	(1)	An item seized under this Part is forfeited to the State — 
	(a)	on the expiry of the period allowed by section 57 for lodging an application for an order disallowing the seizure if the item has not been dealt with under section 52 and no application under section 57 has been lodged within that period; or
	(b)	if an application for an order disallowing the seizure has been lodged under section 57 within that period but the application has been refused or has been withdrawn before a decision on the application has been made — on the date on which the application is refused or withdrawn.
	(2)	An item forfeited to the State under this section may be destroyed, sold or otherwise disposed of as the enforcement agency concerned may, generally or in a particular case, direct.
[bookmark: _Toc112219926][bookmark: _Toc202340979][bookmark: _Toc203369220][bookmark: _Toc244511552]54.	Cost of destruction or disposal of forfeited item
	(1)	A person who was the owner of an item immediately before its forfeiture under this Division is liable for any costs incurred by or on behalf of the enforcement agency concerned in connection with the lawful destruction or disposal of the item (including any storage costs).
	(2)	The amount of any such costs is taken to be a debt due to the enforcement agency from that person and is recoverable in a court of competent jurisdiction.
	(3)	In any proceedings for the recovery of the debt, a certificate signed by the enforcement agency stating the amount of any costs and the manner in which they were incurred is evidence of the matters certified.
[bookmark: _Toc112219927][bookmark: _Toc202340980][bookmark: _Toc203369221][bookmark: _Toc244511553]55.	Return of forfeited item
	(1)	An item seized under this Part that — 
	(a)	is forfeited under this Division; and
	(b)	has not been destroyed or otherwise disposed of in a manner that would prevent its return,
		must, as soon as practicable, be delivered to the person from whom it was seized, or any other person who appears to the enforcement agency concerned to be entitled to it, if the enforcement agency becomes satisfied that no contravention of this Act has been committed in relation to the item.
	(2)	On being so delivered, any proprietary and other interests in the item that existed immediately before its forfeiture are restored.
[bookmark: _Toc112219928][bookmark: _Toc202340981][bookmark: _Toc203369222][bookmark: _Toc244511554]56.	Compensation to be paid in certain circumstances
	(1)	A person may apply for compensation for an item seized under this Part to the enforcement agency that appointed the authorised officer who seized the item, but only if — 
	(a)	the period allowed by section 57 for lodging an application for an order disallowing the seizure has expired and no application has been lodged; or
	(b)	any application for such an order lodged within that period has been refused or has been withdrawn before a decision on the application has been made.
	(2)	On an application made in accordance with this section, an enforcement agency must pay the compensation that is just and reasonable in relation to any item seized under this Part by an authorised officer appointed by it if — 
	(a)	no contravention of this Act has been committed in relation to the item; and
	(b)	the item cannot be returned or has in consequence of the seizure depreciated in value.
	(3)	An enforcement agency required to make a determination under subsection (2) as to the payment of compensation must give written notification of its determination to the person from whom the item was seized and any person seeking compensation under this section.
	(4)	If an enforcement agency determines to pay compensation under this section in relation to an item, the compensation must be paid to the person from whom the item was seized, or any other person who appears to the enforcement agency to be entitled to it.
	(5)	A person from whom an item was seized under this Part, or any other person who has sought compensation under this section, who is dissatisfied with a determination by an enforcement agency under this section as to the refusal to pay compensation or as to the amount of compensation may apply to the State Administrative Tribunal for a review of the determination within 28 days after the date on which notification of the determination was received.
[bookmark: _Toc112219929][bookmark: _Toc202340982][bookmark: _Toc203369223][bookmark: _Toc244511555]57.	Application for order disallowing seizure
	(1)	A person claiming to be entitled to any item seized under this Part may, within 10 days after the date on which the seizure took place, lodge an application with the court, in accordance with the court’s rules of court, for an order disallowing the seizure.
	(2)	The application is not to be heard unless the applicant has served a copy of the application on the enforcement agency that appointed the authorised officer who seized the item.
[bookmark: _Toc202340983][bookmark: _Toc203369224][bookmark: _Toc244511556]58.	Enforcement agency entitled to answer application
		The enforcement agency concerned is entitled to appear as respondent at the hearing of an application under section 57.
[bookmark: _Toc112219931][bookmark: _Toc117495392][bookmark: _Toc202340984][bookmark: _Toc203369225][bookmark: _Toc244511557]59.	Order disallowing seizure of item
	(1)	The court, on the hearing of an application under section 57, must make an order disallowing the seizure of an item if — 
	(a)	it is proved that the applicant would, but for the seizure, be entitled to the item and it is not proved that an offence under this Act was being, or had been, committed, being an offence of which the item was evidence; or
	(b)	in the opinion of the court, there are exceptional circumstances justifying the making of such an order.
	(2)	If neither subsection (1)(a) or (b) applies, the court must refuse the application.
[bookmark: _Toc112219932][bookmark: _Toc202340985][bookmark: _Toc203369226][bookmark: _Toc244511558]60.	Ancillary orders
	(1)	If the court makes an order disallowing the seizure of any item seized under this Part, it must also make one or both of the following orders — 
	(a)	an order directing the respondent to cause the item to be delivered to the applicant or to any other person who appears to the court to be entitled to it;
	(b)	if the item cannot for any reason be so delivered or has in consequence of the seizure depreciated in value — an order directing the enforcement agency concerned to pay to the applicant the amount by way of compensation that the court considers to be just and reasonable.
	(2)	Despite subsection (1), the court is not to award an amount of compensation that exceeds the jurisdictional limit defined in the Magistrates Court (Civil Proceedings) Act 2004 section 4.
	(3)	The award of costs with respect to the hearing of the application lies in the discretion of the court.
	(4)	If the court makes an order for the payment of any amount as compensation or awards any amount as costs, the order or award is enforceable as a judgment of the court.
[bookmark: _Toc112219933][bookmark: _Toc202340986][bookmark: _Toc203369227][bookmark: _Toc244511559]61.	Adjournment pending hearing of other proceedings
		If, on the hearing of an application made under section 57, it appears to the court that the item that is the subject of the application is required to be produced in evidence in any pending proceedings in connection with an offence under this Act or any other written law, the court, on the application of the respondent or on its own motion, may adjourn the hearing until the conclusion of those proceedings.
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[bookmark: _Toc112219936][bookmark: _Toc202340989][bookmark: _Toc203369230][bookmark: _Toc244511562]62.	Grounds for serving improvement notice
		An authorised officer may serve an improvement notice on the proprietor of a food business in accordance with this Division if the authorised officer believes, on reasonable grounds, that — 
	(a)	any premises used by the food business in connection with the handling of food intended for sale are, or any equipment or food transport vehicle is, in an unclean or insanitary condition or otherwise unfit for the purpose for which the premises are, or the equipment or vehicle is, designed or intended to be used;
	(b)	any premises used by the food business in connection with the handling of food intended for sale do not, or any equipment or food transport vehicle does not, comply with a provision of the Food Safety Standards with which the food business is required to comply;
	(c)	in relation to any premises used by the food business in connection with the handling of food for sale or any food transport vehicle — any relevant food safety program prepared in accordance with the regulations is not being implemented adequately by the food business; or
	(d)	any provision of the Food Standards Code with which the food business is required to comply is being contravened in relation to the handling of food intended for sale on any premises, or in any food transport vehicle, used by the food business in connection with the handling of food intended for sale.
[bookmark: _Toc112219937][bookmark: _Toc202340990][bookmark: _Toc203369231][bookmark: _Toc244511563]63.	Improvement notice may require certain action to be taken
	(1)	An improvement notice must take the form of an order that, within the period of 24 hours (or any longer period that is specified in the notice) after the service of the notice on the proprietor of the food business — 
	(a)	premises, equipment or a food transport vehicle be put into a clean and sanitary condition, or be repaired, to the satisfaction of an authorised officer;
	(b)	equipment or a vehicle be replaced;
	(c)	a food safety program be prepared if required by the regulations;
	(d)	a food safety program required by the regulations be revised so as to comply with the requirements of the regulations;
	(e)	in relation to the handling of food intended for sale — measures be taken to implement the provisions of any relevant food safety program required by the regulations to be prepared; or
	(f)	in relation to the handling of food intended for sale — measures be taken to implement the requirements of the Food Safety Standards.
	(2)	Before the end of the period specified in the improvement notice, the authorised officer who issued the notice may, on his or her own motion or on the application of the proprietor of the food business, extend the period within which the proprietor of the food business is to take action in accordance with the notice.
	(3)	An improvement notice must state that it is issued under this section.
	(4)	An improvement notice may include ancillary or incidental directions.
[bookmark: _Toc112219939][bookmark: _Toc202340991][bookmark: _Toc203369232][bookmark: _Toc244511564]64.	Compliance with improvement notice
	(1)	If an improvement notice is complied with, an authorised officer must note the date of compliance on a copy of the notice.
	(2)	If asked to do so by the person, an authorised officer must give a copy of an improvement notice, noted in accordance with this section, to the person on whom the improvement notice was served.
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[bookmark: _Toc112219941][bookmark: _Toc202340993][bookmark: _Toc203369234][bookmark: _Toc244511566]65.	Prohibition order
	(1)	If the CEO or another enforcement agency believes on reasonable grounds — 
	(a)	that any of the circumstances specified in section 62(a), (b), (c) or (d) exist; and
	(b)	that — 
	(i)	the proprietor of a food business has not complied with an improvement notice within the time required by section 63 for compliance; or
	(ii)	the issue of the order is necessary to prevent or mitigate a serious danger to public health,
		the CEO or other enforcement agency may serve a prohibition order on the proprietor of the food business in accordance with this Part.
	(2)	A prohibition order must take the form of an order that — 
	(a)	no food intended for sale is to be handled on specified premises or a specified part of specified premises;
	(b)	no food intended for sale is to be conveyed in a specified vehicle;
	(c)	specified equipment is not to be used in connection with food intended for sale;
	(d)	no food intended for sale is to be handled by a food business in a specified way or for a specified purpose; or
	(e)	no other specified activities in relation to food intended for sale are to be carried out on specified premises or a specified part of specified premises,
		until the proprietor of the food business has been given a certificate of clearance under section 66 stating that — 
	(f)	the premises, part of the premises, vehicle or equipment may be used for the handling or conveyance of food intended for sale, or in connection with such food;
	(g)	food intended for sale may be handled in the specified way or for the specified purpose; or
	(h)	the specified activities in relation to food intended for sale may be carried out,
		as the case may be.
	(3)	A prohibition order must state that it is issued under this section.
	(4)	A prohibition order may include ancillary or incidental directions.
[bookmark: _Toc112219942][bookmark: _Toc202340994][bookmark: _Toc203369235][bookmark: _Toc244511567]66.	Certificate of clearance to be given in certain circumstances
		The CEO or other enforcement agency that made the prohibition order must give a certificate of clearance if, after an inspection of the premises, part of the premises, vehicle or equipment, or the handling of food in the way or for the purpose, or the activities, specified in the order, the CEO or agency finds, by the CEO’s or agency’s own inspection or the report of an authorised officer, that — 
	(a)	the premises are not, or the part of the premises, vehicle or equipment, or the handling of food by the food business in the specified way or for the specified purpose, or the carrying out of the specified activities is not, a serious danger to public health; and
	(b)	the person on whom the prohibition order was served has complied with the prohibition order and any improvement notices served on the person.
[bookmark: _Toc112219943][bookmark: _Toc202340995][bookmark: _Toc203369236][bookmark: _Toc244511568]67.	Request for re‑inspection
	(1)	The proprietor of the food business whose premises (other than a vehicle) are affected by a prohibition order may at any time after the order has been served make a written request to the CEO or other enforcement agency who made the order to cause the premises to be inspected by an authorised officer.
	(2)	The proprietor of the food business whose vehicle or equipment is affected by a prohibition order may at any time after the order has been served make a written request to the CEO or other enforcement agency who made the order to cause the vehicle or equipment to be inspected by an authorised officer — 
	(a)	at the place where it was originally inspected; or
	(b)	if it is not convenient for it to be inspected at that place — at some other place that the CEO or other enforcement agency who made the order has agreed to.
	(3)	If a request for inspection is made under this section and the premises, vehicle or equipment concerned, through no fault of the proprietor of the food business, are or is not inspected by an authorised officer within the period of 48 hours after the receipt of the request by the CEO or other enforcement agency, a certificate of clearance is taken to have been given to the proprietor of the food business under section 66.
	(4)	The CEO or other enforcement agency must give written notification to the proprietor of a food business on whom a prohibition order has been served of the decision not to give a certificate of clearance after an inspection under this section or section 66.
[bookmark: _Toc112219944][bookmark: _Toc202340996][bookmark: _Toc203369237][bookmark: _Toc244511569]68.	Contravention of prohibition order
		A person must not contravene or fail to comply with a prohibition order served on the person under this Division.
	Penalty: 
	(a)	for an individual — a fine of $50 000;
	(b)	for a body corporate — a fine of $250 000.
[bookmark: _Toc112219945][bookmark: _Toc202340997][bookmark: _Toc203369238][bookmark: _Toc244511570]69.	Review of decision to refuse certificate of clearance
	(1)	The proprietor of a food business on whom a prohibition order has been served may apply to the State Administrative Tribunal for a review of a decision of the CEO or other enforcement agency who made the order to refuse to give a certificate of clearance under section 66 to the proprietor.
	(2)	An application under subsection (1) must be made within 28 days after the day on which notification of the decision was received.
[bookmark: _Toc112219946][bookmark: _Toc202340998][bookmark: _Toc203369239][bookmark: _Toc244511571]70.	Compensation
	(1)	A person on whom a prohibition order is served who — 
	(a)	suffers loss as a result of the making of the order; and
	(b)	considers that there were insufficient grounds for making the order,
		may apply to the CEO or other enforcement agency who made the order for compensation.
	(2)	If there were insufficient grounds for making the prohibition order, the CEO or other enforcement agency must pay the compensation to the applicant that is just and reasonable.
	(3)	The CEO or other enforcement agency must give each applicant for the payment of compensation written notification of — 
	(a)	the determination to pay or to refuse to pay compensation under this section; and
	(b)	if compensation is to be paid — the determination as to the amount of compensation that is just and reasonable.
	(4)	If the CEO or other enforcement agency has not determined an application for compensation under this section within 28 days after receiving the application, the CEO or other enforcement agency is taken to have refused to pay any compensation.
	(5)	An applicant for the payment of compensation under this section who is dissatisfied with a determination by the CEO or other enforcement agency as to the refusal to pay compensation or as to the amount of compensation may apply to the State Administrative Tribunal for a review of the determination — 
	(a)	within 28 days after the day on which notification of the determination was received; or
	(b)	in a case to which subsection (4) applies — within 28 days after the expiry of the 28 day period referred to in that subsection.
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[bookmark: _Toc112219948][bookmark: _Toc202341000][bookmark: _Toc203369241][bookmark: _Toc244511573]71.	Scope of notices and orders
		An improvement notice or a prohibition order may be made with respect to any one or more of the following — 
	(a)	any premises or any part of any premises, any food transport vehicle or any equipment specified in the notice or order;
	(b)	all equipment, or any specified equipment, contained on any premises or any part of any premises, or in a food transport vehicle, specified in the notice or order;
	(c)	the handling of food intended for sale by a food business in a specified way or for a specified purpose;
	(d)	the carrying out of activities specified in the notice or order in relation to food intended for sale.
[bookmark: _Toc112219949][bookmark: _Toc202341001][bookmark: _Toc203369242][bookmark: _Toc244511574]72.	Notices and orders to contain certain information
		An improvement notice or a prohibition order under this Part — 
	(a)	must specify any provision of the Food Standards Code to which it relates; and
	(b)	may specify particular action to be taken by a person to ensure compliance with the provision of the Food Standards Code to which it relates.
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[bookmark: _Toc112219952][bookmark: _Toc202341004][bookmark: _Toc203369245][bookmark: _Toc244511577]73.	Application of Division
		This Division applies only to the taking of samples by an authorised officer in the exercise of powers under Part 5.
[bookmark: _Toc112219953][bookmark: _Toc202341005][bookmark: _Toc203369246][bookmark: _Toc244511578]74.	Proprietor to be informed
		An authorised officer who obtains a sample of food for the purposes of analysis must, either before or as soon as practicable after obtaining the sample, inform — 
	(a)	the proprietor of the food business from which the sample is to be taken or was taken; or
	(b)	if the proprietor is not present or readily available — the person from whom the sample was obtained or who was in charge of the food from which the sample was taken,
		of the authorised officer’s intention to have the sample analysed.
[bookmark: _Toc112219954][bookmark: _Toc202341006][bookmark: _Toc203369247][bookmark: _Toc244511579]75.	Payment for sample
		When an authorised officer obtains a sample of food for the purposes of analysis, the authorised officer must pay or tender payment of — 
	(a)	the amount prescribed by the regulations as the amount payable for the sample concerned; or
	(b)	if no such amount is prescribed by the regulations — an amount equal to the current market value of the sample,
		to the person from whom the sample is obtained.
[bookmark: _Toc112219955][bookmark: _Toc202341007][bookmark: _Toc203369248][bookmark: _Toc244511580]76.	Samples from vending machines
		Sections 74 and 75 do not apply if the authorised officer — 
	(a)	obtains a sample of food from a vending machine by making proper payment for the sample; and
	(b)	cannot identify anyone who at the time appears to be in charge of the vending machine.
[bookmark: _Toc112219956][bookmark: _Toc202341008][bookmark: _Toc203369249][bookmark: _Toc244511581]77.	Packaged food
		An authorised officer who takes a sample of food for the purposes of this Act that is contained in a closed package intended for retail sale must take the whole of the package unless the package contains 2 or more smaller packages of the same food.
[bookmark: _Toc112219957][bookmark: _Toc202341009][bookmark: _Toc203369250][bookmark: _Toc244511582]78.	Procedures to be followed
	(1)	This section applies to the taking of samples for the purposes of this Act except to the extent that the Food Standards Code otherwise provides.
	(2)	Subject to subsections (3) and (4), an authorised officer who obtains a sample of food for the purposes of analysis must — 
	(a)	divide the sample into 3 separate parts and mark and seal or fasten each part in the manner that its nature will permit;
	(b)	leave one part with the proprietor of the food business or any other person from whom the sample was obtained or a person appearing to be an employee or agent of that proprietor or other person;
	(c)	submit one of the remaining parts for analysis; and
	(d)	retain the other remaining part for future comparison.
	(3)	If the division of a sample for analysis into 3 separate parts in accordance with subsection (2) would in the opinion of the authorised officer — 
	(a)	so affect or impair the composition or quality of the sample as to render the separate parts unsuitable for accurate analysis;
	(b)	result in the separate parts being of an insufficient size for accurate analysis; or
	(c)	render the sample in any other way unsuitable for analysis, including a method of analysis prescribed by the regulations in relation to the food from which the sample was taken,
		the authorised officer may take, in accordance with this section, as many samples as the authorised officer considers necessary to enable an accurate analysis to be carried out and may deal with the sample or samples in the manner that is appropriate in the circumstances.
	(4)	If a sample of food is taken by an authorised officer in the form of separate or severable objects, it is not necessary, in dividing that sample into parts in accordance with this section, to divide any one of those objects, and it is sufficient compliance with this section if the authorised officer — 
	(a)	takes a number of those objects;
	(b)	divides the number so taken into the required number of parts so that each part consists of one or more than one of the separate or severable objects; and
	(c)	deals with those parts in accordance with this section.
[bookmark: _Toc112219958][bookmark: _Toc202341010][bookmark: _Toc203369251][bookmark: _Toc244511583]79.	Samples to be submitted for analysis
		An authorised officer must submit any sample obtained in accordance with this Division for analysis under Division 2 unless no longer of the opinion that the sample ought to be analysed.
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[bookmark: _Toc112219960][bookmark: _Toc202341012][bookmark: _Toc203369253][bookmark: _Toc244511585]80.	Compliance with Food Standards Code
		A person who carries out an analysis for the purposes of this Act must comply with any requirements of the Food Standards Code relating to the carrying out of analyses.
[bookmark: _Toc112219961][bookmark: _Toc202341013][bookmark: _Toc203369254][bookmark: _Toc244511586]81.	Certificate of analysis
	(1)	This section applies to an analysis that is carried out for the purposes of this Act — 
	(a)	by an approved laboratory;
	(b)	by an approved analyst; or
	(c)	under the supervision of an approved analyst.
	(2)	On the completion of an analysis to which this section applies — 
	(a)	the person in charge of the laboratory at which the analysis was carried out;
	(b)	the approved analyst who carried out the analysis; or
	(c)	the approved analyst who supervised the carrying out of the analysis,
		must give the person who asked for the analysis, or an agent of the person, a certificate of analysis that complies with the requirements of subsection (3).
	(3)	The certificate of analysis must — 
	(a)	be in the approved form;
	(b)	be dated and signed by the person in charge of the laboratory at which the analysis was carried out or by the approved analyst who carried out the analysis or who supervised the carrying out of the analysis;
	(c)	contain a written report of the analysis that sets out the findings; and
	(d)	specify the requirements, if any, of the Food Standards Code relating to the carrying out of the analysis and certify that the analysis was carried out in accordance with those requirements.
[bookmark: _Toc109552927][bookmark: _Toc109555579][bookmark: _Toc109622882][bookmark: _Toc109624432][bookmark: _Toc109628202][bookmark: _Toc109702424][bookmark: _Toc109703488][bookmark: _Toc109728346][bookmark: _Toc109728528][bookmark: _Toc109795215][bookmark: _Toc109796704][bookmark: _Toc110141499][bookmark: _Toc110306869][bookmark: _Toc111458180][bookmark: _Toc111523104][bookmark: _Toc111526715][bookmark: _Toc111528692][bookmark: _Toc111537889][bookmark: _Toc112065766][bookmark: _Toc112125463][bookmark: _Toc112144259][bookmark: _Toc112149423][bookmark: _Toc112218266][bookmark: _Toc112219962][bookmark: _Toc112729499][bookmark: _Toc112729683][bookmark: _Toc113355107][bookmark: _Toc113420564][bookmark: _Toc113427531][bookmark: _Toc113704509][bookmark: _Toc113781242][bookmark: _Toc113781414][bookmark: _Toc114568523][bookmark: _Toc114569805][bookmark: _Toc114627229][bookmark: _Toc114629896][bookmark: _Toc114631758][bookmark: _Toc116721265][bookmark: _Toc116731105][bookmark: _Toc116732456][bookmark: _Toc116789795][bookmark: _Toc116797302][bookmark: _Toc116799222][bookmark: _Toc116806394][bookmark: _Toc116809395][bookmark: _Toc117308975][bookmark: _Toc117317497][bookmark: _Toc117326093][bookmark: _Toc117333033][bookmark: _Toc117422191][bookmark: _Toc117486847][bookmark: _Toc117487672][bookmark: _Toc117490397][bookmark: _Toc117494526][bookmark: _Toc117495235][bookmark: _Toc117495423][bookmark: _Toc117920889][bookmark: _Toc118008472][bookmark: _Toc118082261][bookmark: _Toc118090999][bookmark: _Toc118092969][bookmark: _Toc118102456][bookmark: _Toc118112204][bookmark: _Toc118113712][bookmark: _Toc118176117][bookmark: _Toc118178810][bookmark: _Toc118186916][bookmark: _Toc118187145][bookmark: _Toc118194557][bookmark: _Toc118194845][bookmark: _Toc118538014][bookmark: _Toc118541548][bookmark: _Toc118545703][bookmark: _Toc119301433][bookmark: _Toc119304312][bookmark: _Toc119312968][bookmark: _Toc119313333][bookmark: _Toc119314084][bookmark: _Toc119391790][bookmark: _Toc119395357][bookmark: _Toc119396879][bookmark: _Toc119471274][bookmark: _Toc119471496][bookmark: _Toc119471832][bookmark: _Toc119821245][bookmark: _Toc120002245][bookmark: _Toc120002433][bookmark: _Toc131210677][bookmark: _Toc131210865][bookmark: _Toc138614482][bookmark: _Toc138614950][bookmark: _Toc202341014][bookmark: _Toc203369255][bookmark: _Toc244070589][bookmark: _Toc244315091][bookmark: _Toc244511587]Division 3 — Approval of laboratories
[bookmark: _Toc112219963][bookmark: _Toc202341015][bookmark: _Toc203369256][bookmark: _Toc244511588]82.	Approval of laboratories
	(1)	The CEO may approve laboratories for the purposes of carrying out analyses under this Act.
	(2)	A person providing or intending to provide analysis services at a laboratory may apply, in the approved form, to the CEO for an approval of the laboratory under this Division.
	(3)	The application must be accompanied by — 
	(a)	any information that the CEO requires to determine the application; and
	(b)	the fee, if any, prescribed by the regulations.
	(4)	The CEO may after considering an application for approval — 
	(a)	grant the application, with or without conditions; or
	(b)	refuse the application.
	(5)	If the CEO grants an application for approval, the CEO must issue the applicant with a written approval that sets out any conditions to which the approval is subject.
	(6)	If the CEO refuses an application for approval, the CEO must give notice of the refusal in writing to the applicant setting out the reasons for the refusal.
[bookmark: _Toc112219964][bookmark: _Toc202341016][bookmark: _Toc203369257][bookmark: _Toc244511589]83.	Term of approval
		Except during any period of suspension, an approval of a laboratory granted under this Division remains in force until cancelled.
[bookmark: _Toc112219965][bookmark: _Toc202341017][bookmark: _Toc203369258][bookmark: _Toc244511590]84.	Person in charge of approved laboratory to give notice of certain interests
		The person in charge of an approved laboratory must notify the CEO of any direct or indirect interest in any food business that a person concerned in the management of, or an employee of, the approved laboratory has as soon as possible after becoming aware of that interest.
	Penalty: a fine of $5 000.
[bookmark: _Toc112219966][bookmark: _Toc202341018][bookmark: _Toc203369259][bookmark: _Toc244511591]85.	Variation of conditions or suspension or cancellation of approval of laboratory
	(1)	The CEO may vary the conditions of, suspend or cancel the approval of a laboratory under this Division.
	(2)	The approval of a laboratory may be suspended or cancelled on one or more of the following grounds — 
	(a)	if the CEO is satisfied that a person providing services at the laboratory has wilfully or negligently contravened or failed to comply with any provision of this Act;
	(b)	if the CEO is satisfied that a person providing services at the laboratory has contravened a condition to which the approval is subject;
	(c)	if the CEO is satisfied that a person in charge of, concerned in the management of, or employed by the laboratory has a direct or indirect interest in any food business that, in the opinion of the CEO, could affect the carrying out of the laboratory’s functions under this Act;
	(d)	at the request of the person in charge of the laboratory;
	(e)	for any other reason that the CEO considers appropriate.
	(3)	The CEO may vary the conditions of, suspend or cancel the approval of a laboratory only — 
	(a)	after having given the person in charge of the laboratory — 
	(i)	written reasons for the CEO’s intention to vary, suspend or cancel; and
	(ii)	an opportunity to make submissions;
		and
	(b)	after having considered any submissions duly made by the person.
	(4)	Subsection (3) does not apply to the cancellation of an approval at the request of the person in charge of the laboratory.
	(5)	A variation of the conditions of, or the suspension or cancellation of, the approval of a laboratory — 
	(a)	must be made by notice in writing;
	(b)	must be served on the person in charge of the laboratory; and
	(c)	takes effect at the time at which the notice is served or at a later time specified in the notice.
[bookmark: _Toc112219967][bookmark: _Toc202341019][bookmark: _Toc203369260][bookmark: _Toc244511592]86.	Review of decisions relating to approval
	(1)	An applicant for the approval of a laboratory under this Division, or the holder of such an approval, may apply to the State Administrative Tribunal for a review of a decision of the CEO that relates to any of the following — 
	(a)	the grant or refusal of the application for the approval of a laboratory under this Division;
	(b)	the imposition of conditions on the approval;
	(c)	the variation of conditions of the approval;
	(d)	the suspension or cancellation of the approval.
	(2)	An application under this section may only be made within 28 days after service of — 
	(a)	in the case of an application for the review of a decision referred to in subsection (1)(a) or (b) — the relevant written approval or notice of refusal under section 82; or
	(b)	in the case of an application for the review of a decision referred to in subsection (1)(c) or (d) — the relevant notice of the variation, suspension or cancellation under section 85.
[bookmark: _Toc112219968][bookmark: _Toc202341020][bookmark: _Toc203369261][bookmark: _Toc244511593]87.	List of approved laboratories to be maintained
	(1)	The CEO must prepare and maintain a list of approved laboratories.
	(2)	The list must be made publicly available and must be revised at least annually.
[bookmark: _Toc109555586][bookmark: _Toc109622889][bookmark: _Toc109624439][bookmark: _Toc109628209][bookmark: _Toc109702431][bookmark: _Toc109703495][bookmark: _Toc109728353][bookmark: _Toc109728535][bookmark: _Toc109795222][bookmark: _Toc109796711][bookmark: _Toc110141506][bookmark: _Toc110306876][bookmark: _Toc111458187][bookmark: _Toc111523111][bookmark: _Toc111526722][bookmark: _Toc111528699][bookmark: _Toc111537896][bookmark: _Toc112065773][bookmark: _Toc112125470][bookmark: _Toc112144266][bookmark: _Toc112149430][bookmark: _Toc112218273][bookmark: _Toc112219969][bookmark: _Toc112729506][bookmark: _Toc112729690][bookmark: _Toc113355114][bookmark: _Toc113420571][bookmark: _Toc113427538][bookmark: _Toc113704516][bookmark: _Toc113781249][bookmark: _Toc113781421][bookmark: _Toc114568530][bookmark: _Toc114569812][bookmark: _Toc114627236][bookmark: _Toc114629903][bookmark: _Toc114631765][bookmark: _Toc116721272][bookmark: _Toc116731112][bookmark: _Toc116732463][bookmark: _Toc116789802][bookmark: _Toc116797309][bookmark: _Toc116799229][bookmark: _Toc116806401][bookmark: _Toc116809402][bookmark: _Toc117308982][bookmark: _Toc117317504][bookmark: _Toc117326100][bookmark: _Toc117333040][bookmark: _Toc117422198][bookmark: _Toc117486854][bookmark: _Toc117487679][bookmark: _Toc117490404][bookmark: _Toc117494533][bookmark: _Toc117495242][bookmark: _Toc117495430][bookmark: _Toc117920896][bookmark: _Toc118008479][bookmark: _Toc118082268][bookmark: _Toc118091006][bookmark: _Toc118092976][bookmark: _Toc118102463][bookmark: _Toc118112211][bookmark: _Toc118113719][bookmark: _Toc118176124][bookmark: _Toc118178817][bookmark: _Toc118186923][bookmark: _Toc118187152][bookmark: _Toc118194564][bookmark: _Toc118194852][bookmark: _Toc118538021][bookmark: _Toc118541555][bookmark: _Toc118545710][bookmark: _Toc119301440][bookmark: _Toc119304319][bookmark: _Toc119312975][bookmark: _Toc119313340][bookmark: _Toc119314091][bookmark: _Toc119391797][bookmark: _Toc119395364][bookmark: _Toc119396886][bookmark: _Toc119471281][bookmark: _Toc119471503][bookmark: _Toc119471839][bookmark: _Toc119821252][bookmark: _Toc120002252][bookmark: _Toc120002440][bookmark: _Toc131210684][bookmark: _Toc131210872][bookmark: _Toc138614489][bookmark: _Toc138614957][bookmark: _Toc202341021][bookmark: _Toc203369262][bookmark: _Toc244070596][bookmark: _Toc244315098][bookmark: _Toc244511594]Division 4 — Approval of analysts
[bookmark: _Toc112219970][bookmark: _Toc202341022][bookmark: _Toc203369263][bookmark: _Toc244511595]88.	Approval of persons to carry out analyses
	(1)	The CEO may approve individuals for the purposes of carrying out analyses under this Act.
	(2)	An individual may apply, in the approved form, to the CEO for an approval under this Division.
	(3)	The application must be accompanied by — 
	(a)	any information that the CEO requires to determine the application; and
	(b)	the fee, if any, prescribed by the regulations.
	(4)	The CEO may after considering an application for approval — 
	(a)	grant the application, with or without conditions; or
	(b)	refuse the application.
	(5)	If the CEO grants an application for approval, the CEO must issue the applicant with a written approval that sets out any conditions to which the approval is subject.
	(6)	If the CEO refuses an application for approval, the CEO must give notice of the refusal in writing to the applicant setting out the reasons for the refusal.
[bookmark: _Toc112219971][bookmark: _Toc202341023][bookmark: _Toc203369264][bookmark: _Toc244511596]89.	Term of approval
		Except during any period of suspension, an approval of a person granted under this Division remains in force until cancelled.
[bookmark: _Toc112219972][bookmark: _Toc202341024][bookmark: _Toc203369265][bookmark: _Toc244511597]90.	Approved analyst to give notice of certain interests
		A person who is an approved analyst must notify the CEO of any direct or indirect interest in any food business that the person has as soon as possible after becoming aware of that interest.
	Penalty: a fine of $5 000.
[bookmark: _Toc112219973][bookmark: _Toc202341025][bookmark: _Toc203369266][bookmark: _Toc244511598]91.	Variation of conditions or suspension or cancellation of approval of analyst
	(1)	The CEO may vary the conditions of, suspend or cancel the approval of a person under this Division.
	(2)	The approval of a person under this Division may be suspended or cancelled on one or more of the following grounds — 
	(a)	if the CEO is satisfied that the person has wilfully or negligently contravened any provision of this Act;
	(b)	if the CEO is satisfied that the person has contravened a condition to which the approval is subject;
	(c)	if the CEO is satisfied that the person has a direct or indirect interest in any food business that, in the opinion of the CEO, could affect the carrying out of the person’s functions under this Act;
	(d)	at the request of the person;
	(e)	for any other reason that the CEO considers appropriate.
	(3)	The CEO may vary the conditions of, suspend or cancel the approval of a person under this Division only — 
	(a)	after having given the person — 
	(i)	written reasons for the CEO’s intention to vary, suspend or cancel; and
	(ii)	an opportunity to make submissions;
		and
	(b)	after having considered any submissions duly made by the person.
	(4)	Subsection (3) does not apply to the cancellation of an approval at the request of the person to whom the approval relates.
	(5)	A variation of the conditions of, or the suspension or cancellation of, the approval of a person under this Division — 
	(a)	must be made by notice in writing;
	(b)	must be served on the person; and
	(c)	takes effect at the time at which the notice is served or at a later time specified in the notice.
[bookmark: _Toc112219974][bookmark: _Toc202341026][bookmark: _Toc203369267][bookmark: _Toc244511599]92.	Review of decisions relating to approval
	(1)	An applicant for an approval under this Division, or the holder of such an approval, may apply to the State Administrative Tribunal for a review of a decision of the CEO that relates to any of the following — 
	(a)	the grant or refusal of the application for the approval under this Division;
	(b)	the imposition of conditions on the approval;
	(c)	the variation of conditions of the approval;
	(d)	the suspension or cancellation of the approval.
	(2)	An application under this section may only be made within 28 days after service of — 
	(a)	in the case of an application for the review of a decision referred to in subsection (1)(a) or (b) — the relevant written approval or notice of refusal under section 88; or
	(b)	in the case of an application for the review of a decision referred to in subsection (1)(c) or (d) — the relevant notice of the variation, suspension or cancellation under section 91.
[bookmark: _Toc112219975][bookmark: _Toc202341027][bookmark: _Toc203369268][bookmark: _Toc244511600]93.	List of approved analysts to be maintained
	(1)	The CEO must prepare and maintain a list of approved analysts.
	(2)	The list must be made publicly available and must be revised at least annually.
[Part 8 has not come into operation 2.]
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[bookmark: _Toc112219993][bookmark: _Toc202341046][bookmark: _Toc203369287][bookmark: _Toc244511602]107.	Notification of conduct of food businesses
	(1)	The proprietor of a food business must not conduct the food business at any premises unless the proprietor has given written notification in respect of those premises to the appropriate enforcement agency, in the approved form, of the specified information.
	Penalty: 
	(a)	for an individual — a fine of $10 000;
	(b)	for a body corporate — a fine of $50 000.
	(2‑14)	In subsection (1) — 
	specified information means the information specified in the Food Safety Standards that is to be notified to the appropriate enforcement agency before the food business is conducted.
	(3)	Subject to subsection (4), the notification must be accompanied by the fee, if any, prescribed by the regulations.
	(4)	If the appropriate enforcement agency is a local government — 
	(a)	any fee prescribed by the regulations for the purposes of subsection (3) does not apply to notification given to the agency under this section; and
	(b)	the fee for notification given to the agency under this section may be imposed and recovered by the agency under the Local Government Act 1995 Part 6 Division 5 Subdivision 2.
[bookmark: _Toc112219994][bookmark: _Toc202341047][bookmark: _Toc203369288][bookmark: _Toc244511603]108.	Exemption in relation to notification of information
		Section 22 (to the extent to which it requires notification of the information referred to in section 107) and section 107 do not apply to the conduct at any premises of the following food businesses — 
	(a)	any food business that is not required by the Food Safety Standards to notify that information;
	(b)	any food business that is registered in respect of those premises under this Act or under a law prescribed by the regulations.
[bookmark: _Toc112219995][bookmark: _Toc202341048][bookmark: _Toc203369289][bookmark: _Toc244511604]109.	Conduct of unregistered food businesses
	(1)	The proprietor of a food business, other than an exempted food business, must not conduct the food business at any premises unless the food business is registered in respect of those premises under this Part.
	Penalty: 
	(a)	for an individual — a fine of $10 000;
	(b)	for a body corporate — a fine of $50 000.
	(2)	In subsection (1) — 
	exempted food business means a food business, or a food business within a class of food businesses, prescribed by the regulations for the purposes of this section.
[bookmark: _Toc112219996][bookmark: _Toc202341049][bookmark: _Toc203369290][bookmark: _Toc244511605]110.	Registration of food businesses
	(1)	The appropriate enforcement agency may register a food business in respect of any premises for the purposes of this Part.
	(2)	The proprietor of a food business may apply, in the approved form, to the appropriate enforcement agency for the registration of the food business in respect of any premises under this Part.
	(3)	The application must be accompanied by — 
	(a)	if required by the appropriate enforcement agency — the design and fit‑out specifications, in a form approved by the appropriate enforcement agency, of the premises, if food is to be handled in the course of conducting the food business at those premises;
	(b)	any other information that the appropriate enforcement agency requires to determine the priority classification of the food business; and
	(c)	subject to subsection (4), the fee, if any, prescribed by the regulations.
	(4)	If the appropriate enforcement agency is a local government — 
	(a)	any fee prescribed by the regulations for the purposes of subsection (3)(c) does not apply to an application to the agency under this section; and
	(b)	the fee for an application to the agency under this section may be imposed and recovered by the agency under the Local Government Act 1995 Part 6 Division 5 Subdivision 2.
	(5)	The appropriate enforcement agency may, after considering an application for registration — 
	(a)	grant the application, with or without conditions; or
	(b)	refuse the application.
	(6)	If the appropriate enforcement agency grants an application for registration, the appropriate enforcement agency must issue the applicant with a certificate of registration, in the approved form, that specifies the premises in respect of which the registration is granted and sets out any conditions to which the registration is subject.
	(7)	A condition to which the registration is subject may relate only to compliance with this Act.
	(8)	If the appropriate enforcement agency refuses an application for the registration of a food business in respect of any premises, the appropriate enforcement agency must give notice of the refusal in writing to the applicant setting out the reasons for the refusal.
[bookmark: _Toc112219997][bookmark: _Toc202341050][bookmark: _Toc203369291][bookmark: _Toc244511606]111.	Term of approval
		The registration of a food business in respect of any premises under this Part remains in force until cancelled.
[bookmark: _Toc112219998][bookmark: _Toc202341051][bookmark: _Toc203369292][bookmark: _Toc244511607]112.	Variation of conditions or cancellation of registration of food businesses
	(1)	The appropriate enforcement agency may vary the conditions of, or cancel, the registration of a food business in respect of any premises under this Part.
	(2)	The registration of a food business in respect of any premises may be cancelled on one or more of the following grounds — 
	(a)	any annual or other fee — 
	(i)	prescribed by the regulations in relation to the registration of the food business in respect of those premises has not been paid by the time the regulations require the payment to be made; or
	(ii)	if subsection (3) applies — imposed by the appropriate enforcement agency in relation to the registration of the food business in respect of those premises has not been paid by the time the agency requires the payment to be made;
	(b)	the food business has ceased to be conducted at those premises;
	(c)	at the request of the holder of the certificate of registration that specifies those premises.
	(3)	If the appropriate enforcement agency is a local government, then for the purposes of subsection (2)(a) in relation to the registration of a food business in respect of any premises — 
	(a)	any annual or other fee prescribed by the regulations for the purposes of that provision does not apply to the registration of the food business in respect of those premises by the agency; and
	(b)	an annual or other fee in relation to the registration of the food business in respect of those premises by the agency — 
	(i)	may be imposed and recovered by the agency under the Local Government Act 1995 Part 6 Division 5 Subdivision 2; and
	(ii)	must be paid by the time the agency requires the payment to be made.
	(4)	The appropriate enforcement agency may vary the conditions of, or cancel, the registration of a food business in respect of any premises only — 
	(a)	after having given the holder of the certificate of registration that specifies those premises — 
	(i)	written reasons for the agency’s intention to vary or cancel; and
	(ii)	an opportunity to make submissions;
		and
	(b)	after having considered any submissions duly made by that person.
	(5)	Subsection (4) does not apply to the cancellation of the registration at the request of the holder of the certificate of registration that specifies the relevant premises.
	(6)	A variation of the conditions of, or the cancellation of, the registration of a food business in respect of any premises — 
	(a)	must be by notice in writing;
	(b)	must be served on the holder of the certificate of registration that specifies those premises; and
	(c)	takes effect on the day on which the notice is served or on a later day specified in the notice.
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	(1)	The proprietor of a food business that is registered in respect of any premises under this Part must give written notification, in the approved form, to the appropriate enforcement agency of any of the following changes to the food business at those premises — 
	(a)	the food business ceases to be conducted at those premises;
	(b)	the food business is sold;
	(c)	any change is made to the activities carried out for the purposes of the food business that is likely to affect its priority classification.
	(2)	The proprietor must give the notification required under subsection (1) within 7 days after the relevant change takes place.
	Penalty: 
	(a)	for an individual — a fine of $20 000;
	(b)	for a body corporate — a fine of $100 000.
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	(1)	An applicant for the registration of a food business in respect of any premises under this Part, or the holder of a certificate of registration that specifies any premises, may apply to the State Administrative Tribunal for a review of a decision of the appropriate enforcement agency that relates to any of the following — 
	(a)	the grant or refusal of the application for registration of the food business in respect of those premises under this Part;
	(b)	the imposition of conditions on the registration in respect of those premises;
	(c)	the variation of conditions of the registration in respect of those premises;
	(d)	the cancellation of the registration in respect of those premises.
	(2)	An application under this section may only be made within 28 days after service of — 
	(a)	in the case of an application for the review of a decision referred to in subsection (1)(a) or (b) — the relevant certificate of registration or notice of refusal under section 110; or
	(b)	in the case of an application for the review of a decision referred to in subsection (1)(c) or (d) — the relevant notice of the variation or cancellation under section 112.
[bookmark: _Toc112220001][bookmark: _Toc202341054][bookmark: _Toc203369295][bookmark: _Toc244511610]115.	Register of food businesses to be maintained
		Each enforcement agency must prepare and maintain a list of — 
	(a)	food businesses notified to the agency in respect of any premises under section 107; and
	(b)	food businesses registered by the agency in respect of any premises under section 110.
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	(1)	The CEO has the functions in relation to the administration of this Act that are conferred or imposed on the CEO by or under this Act.
	(2)	In particular, the CEO has the following functions in relation to the administration of this Act — 
	(a)	to take measures to ensure that this Act is complied with;
	(b)	to provide advice or recommendations to the Minister concerning possible changes to this Act or to the regulations — 
	(i)	that the CEO considers appropriate or necessary; or
	(ii)	that are proposed for consideration by Food Standards Australia New Zealand.
[bookmark: _Toc112219880][bookmark: _Toc202341058][bookmark: _Toc203369299][bookmark: _Toc244511614]117.	CEO may delegate
	(1)	Subject to subsection (2), the CEO may delegate any power or duty of the CEO under another provision of this Act to — 
	(a)	a member of staff;
	(b)	an authorised officer; 
	(c)	a local government; or
	(d)	the holder of an office prescribed by the regulations.
	(2)	The CEO may delegate a power or duty of the CEO under the following provisions of this Act only to a member of staff — 
	(a)	section 119;
	(b)	section 122(2);
	(c)	section 123;
	(d)	Part 4;
	(e)	Part 7 Division 3;
	(f)	Part 7 Division 4;
	(g)	Part 8.
	(3)	A delegation must be in writing signed by the CEO.
	(4)	A delegation may expressly authorise the delegate to further delegate the power or duty to another person referred to in subsection (1).
	(5)	Subsection (4) does not apply to a power or duty referred to in subsection (2).
	(6)	A power or duty of the CEO must not be delegated under this section to another enforcement agency without the written consent of the enforcement agency.
	(7)	A person exercising or performing a power or duty as authorised under this section is taken to do so in accordance with the terms of the delegation unless the contrary is shown.
	(8)	Nothing in this section limits the ability of the CEO to act through a member of staff or agent.
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[bookmark: _Toc112219882][bookmark: _Toc202341060][bookmark: _Toc203369301][bookmark: _Toc244511616]118.	Functions of enforcement agencies and delegation
	(1)	An enforcement agency has the functions in relation to the administration of this Act that are conferred or imposed on the agency by or under this Act or are delegated to the agency under this Act.
	(2)	A function conferred or imposed on an enforcement agency may be delegated —
	(a)	if the enforcement agency is the CEO — in accordance with section 117; or
	(b)	if the enforcement agency is a local government or a person or body, or a person or body within a class of persons or bodies, prescribed by the regulations — subject to subsections (3) and (4), in accordance with the regulations.
	(3)	Without limiting the Interpretation Act 1984 section 59, the performance by a delegate of an enforcement agency of a function delegated under subsection (2)(b) is subject to —
	(a)	any condition or limitation imposed under section 119 on the performance by the enforcement agency of the function; and
	(b)	any guidelines that the enforcement agency is required to adopt under section 120 in performing the function.
	(4)	If —
	(a)	regulations referred to in subsection (2)(b) expressly authorise a delegated function of an enforcement agency to be further delegated; and
	(b)	the delegated function is further delegated to a person or body in accordance with those regulations,
		subsection (3) applies to the performance by the person or body of that function as if the function were performed and delegated as described in that subsection.
[bookmark: _Toc112219883][bookmark: _Toc202341061][bookmark: _Toc203369302][bookmark: _Toc244511617]119.	Conditions on performance of functions by enforcement agencies
		The CEO, after consultation with an enforcement agency (other than the CEO), may, in writing, impose conditions or limitations on the performance of functions under this Act by the enforcement agency.
[bookmark: _Toc112219884][bookmark: _Toc202341062][bookmark: _Toc203369303][bookmark: _Toc244511618]120.	Performance of functions by enforcement agencies and authorised officers
	(1)	The CEO may adopt guidelines, including national guidelines, relating to the performance of the CEO’s functions under this Act and may require other enforcement agencies and authorised officers to adopt the guidelines adopted by the CEO in performing their functions under this Act.
	(2)	Without limiting subsection (1), guidelines may be adopted by the CEO under that subsection with modifications made by the CEO.
	(3)	In subsection (1) — 
	national guidelines means guidelines prepared for the purposes of this section by Food Standards Australia New Zealand.
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	(1)	An enforcement agency (other than the CEO) must report to the CEO, at the intervals that the CEO requires, on the performance of functions under this Act by persons employed or engaged by the agency.
	(2)	In addition to any report required under subsection (1), an enforcement agency must forward to the CEO details of any proceedings for an offence under this Act taken by an officer of the agency within one month after the proceedings have been finally dealt with.
	(3)	The accountable authority of the department of the Public Service principally assisting in the administration of this Act must include in the annual report submitted under the Financial Management Act 2006 Part 5 a report on the performance by enforcement agencies (including the CEO) of functions under this Act.
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	(1)	An enforcement agency may appoint a person to be an authorised officer for the purposes of this Act if — 
	(a)	the enforcement agency, having regard to any guidelines issued by the CEO under subsection (2), considers the person has appropriate qualifications and experience to perform the functions of an authorised officer; or
	(b)	the person holds office as an environmental health officer under the Health Act 1911.
	(2)	The CEO may issue guidelines that describe the qualifications and experience that are appropriate for a person to be appointed as an authorised officer.
	(3)	Each enforcement agency must prepare and maintain a list of authorised officers appointed by the agency.
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	(1)	An enforcement agency must provide each authorised officer appointed by the agency with a certificate of authority as an authorised officer.
	(2)	The certificate of authority must — 
	(a)	state that it is issued under this Act;
	(b)	state the name of the person to whom it is issued and bear a photograph or digital image of that person and the person’s signature;
	(c)	state the date, if any, on which it expires;
	(d)	specify any conditions or limitations to which the person’s authority is subject; and
	(e)	bear the signature of the person by whom it is issued and state the capacity in which the person is acting in issuing the certificate.
	(3)	An authorised officer is required to produce the certificate of authority — 
	(a)	if asked to do so by the proprietor of a food business whose premises are entered by the authorised officer; or
	(b)	if asked to do so by a person whom the authorised officer requires to produce anything or to answer any question.
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[bookmark: _Toc112219890][bookmark: _Toc202341068][bookmark: _Toc203369309][bookmark: _Toc244511624]124.	Establishment and functions of advisory committees
	(1)	The Minister may establish advisory committees to assist the CEO in the performance of the CEO’s functions under this Act.
	(2)	The Minister may determine — 
	(a)	the term of office of members of an advisory committee;
	(b)	the procedure of an advisory committee; and
	(c)	after consultation with the Minister for Public Sector Management — the remuneration and allowances to be paid to the members of an advisory committee.
	(3)	An advisory committee is to consist of members appointed from persons having expertise in one or more of the following areas —
	(a)	the food industry;
	(b)	public health;
	(c)	the interests of consumers;
	(d)	the enforcement of food legislation.
	(4)	In addition the Minister may appoint as members of an advisory committee persons having expertise in nutrition, toxicology, microbiology, and food technology and such other persons as the Minister considers have appropriate expertise, qualification or experience as will enable them to make a valuable contribution to the advisory committee.
[bookmark: _Toc109208281][bookmark: _Toc109539241][bookmark: _Toc109552857][bookmark: _Toc109555509][bookmark: _Toc109622812][bookmark: _Toc109624362][bookmark: _Toc109628132][bookmark: _Toc109702354][bookmark: _Toc109703418][bookmark: _Toc109728276][bookmark: _Toc109728458][bookmark: _Toc109795145][bookmark: _Toc109796634][bookmark: _Toc110141429][bookmark: _Toc110306799][bookmark: _Toc111458110][bookmark: _Toc111523033][bookmark: _Toc111526644][bookmark: _Toc111528621][bookmark: _Toc111537818][bookmark: _Toc112065695][bookmark: _Toc112125392][bookmark: _Toc112144188][bookmark: _Toc112149352][bookmark: _Toc112218195][bookmark: _Toc112219891][bookmark: _Toc112729428][bookmark: _Toc112729612][bookmark: _Toc113355036][bookmark: _Toc113420493][bookmark: _Toc113427460][bookmark: _Toc113704438][bookmark: _Toc113781282][bookmark: _Toc113781468][bookmark: _Toc114568577][bookmark: _Toc114569859][bookmark: _Toc114627283][bookmark: _Toc114629950][bookmark: _Toc114631812][bookmark: _Toc116721319][bookmark: _Toc116731159][bookmark: _Toc116732510][bookmark: _Toc116789849][bookmark: _Toc116797356][bookmark: _Toc116799276][bookmark: _Toc116806448][bookmark: _Toc116809449][bookmark: _Toc117309029][bookmark: _Toc117317552][bookmark: _Toc117326148][bookmark: _Toc117333088][bookmark: _Toc117422246][bookmark: _Toc117486902][bookmark: _Toc117487727][bookmark: _Toc117490452][bookmark: _Toc117494581][bookmark: _Toc117495290][bookmark: _Toc117495478][bookmark: _Toc117920944][bookmark: _Toc118008527][bookmark: _Toc118082316][bookmark: _Toc118091054][bookmark: _Toc118093024][bookmark: _Toc118102511][bookmark: _Toc118112259][bookmark: _Toc118113767][bookmark: _Toc118176172][bookmark: _Toc118178865][bookmark: _Toc118186971][bookmark: _Toc118187200][bookmark: _Toc118194612][bookmark: _Toc118194900][bookmark: _Toc118538069][bookmark: _Toc118541603][bookmark: _Toc118545758][bookmark: _Toc119301488][bookmark: _Toc119304367][bookmark: _Toc119313023][bookmark: _Toc119313388][bookmark: _Toc119314139][bookmark: _Toc119391845][bookmark: _Toc119395412][bookmark: _Toc119396934][bookmark: _Toc119471329][bookmark: _Toc119471551][bookmark: _Toc119471887][bookmark: _Toc119821300][bookmark: _Toc120002300][bookmark: _Toc120002488][bookmark: _Toc131210732][bookmark: _Toc131210920][bookmark: _Toc138614537][bookmark: _Toc138615005][bookmark: _Toc202341069][bookmark: _Toc203369310][bookmark: _Toc244070627][bookmark: _Toc244315129][bookmark: _Toc244511625]Part 11 — Procedural and evidentiary provisions
[bookmark: _Toc112219892][bookmark: _Toc202341070][bookmark: _Toc203369311][bookmark: _Toc244511626]125.	Institution of proceedings
	(1)	Proceedings for an offence under this Act may only be instituted — 
	(a)	unless paragraph (b) applies — within 12 months after the date on which the offence is alleged to have been committed; or
	(b)	if the proceedings are in respect of a sample of food — within 6 months after the date on which the sample was obtained.
	(2)	The court may extend the time referred to in subsection (1) for the institution of proceedings.
[bookmark: _Toc112219893][bookmark: _Toc202341071][bookmark: _Toc203369312][bookmark: _Toc244511627]126.	Infringement notices
	(1)	In this section —
	designated officer means an authorised officer designated by an enforcement agency under subsection (13) to be a designated officer;
	prescribed means prescribed by the regulations.
	(2)	A designated officer who has reason to believe that a person has committed a prescribed offence under this Act may, within 28 days after the alleged offence is believed to have been committed, give an infringement notice to the alleged offender.
	(3)	An infringement notice must be in the prescribed form and must — 
	(a)	contain a description of the alleged offence;
	(b)	advise that, if the alleged offender does not wish to be prosecuted for the alleged offence in a court, the amount of money specified in the notice as being the modified penalty for the offence may be paid to a designated officer within a period of 28 days after the giving of the notice; and
	(c)	inform the alleged offender as to who are designated officers for the purposes of receiving payment of modified penalties.
	(4)	In an infringement notice the amount specified as being the modified penalty for the offence referred to in the notice must be the amount that was the prescribed modified penalty at the time the alleged offence is believed to have been committed.
	(5)	The modified penalty that may be prescribed for an offence is not to exceed 20% of the maximum penalty that could be imposed for that offence by a court.
	(6)	A designated officer may, in a particular case, extend the period of 28 days within which the modified penalty may be paid, and the extension may be allowed whether or not the period of 28 days has elapsed.
	(7)	A designated officer may, whether or not the modified penalty has been paid, withdraw an infringement notice by sending to the alleged offender a notice in the prescribed form stating that the infringement notice has been withdrawn.
	(8)	If an infringement notice is withdrawn after the modified penalty has been paid, the amount paid must be refunded.
	(9)	Subsection (10) applies if the modified penalty specified in an infringement notice has been paid within 28 days or any further time that is allowed and the notice has not been withdrawn.
	(10)	If this subsection applies, it prevents the bringing of proceedings and the imposition of penalties to the same extent that they would be prevented if the alleged offender had been convicted by a court of, and punished for, the alleged offence.
	(11)	Payment of a modified penalty is not to be regarded as an admission for the purposes of any proceedings, whether civil or criminal.
	(12)	Unless subsection (8) requires it to be refunded, an amount paid as a modified penalty must be dealt with as if it were a penalty imposed by a court as a penalty for an offence.
	(13)	An enforcement agency may, in writing, designate authorised officers appointed by the agency under Part 10 Division 3 to be designated officers for the purposes of subsection (2), (3), (6) or (7) or for the purposes of 2 or more of those subsections, but a person who is a designated officer for the purposes of giving infringement notices under subsection (2) is not eligible to be a designated officer for the purposes of any of the other subsections.
[bookmark: _Toc112219894][bookmark: _Toc202341072][bookmark: _Toc203369313][bookmark: _Toc244511628]127.	Offences by employees — liability of employer
	(1)	If an employee contravenes any provision of this Act, the employer is taken to have contravened the same provision whether or not the employee contravened the provision — 
	(a)	without the employer’s authority; or
	(b)	contrary to the employer’s orders or instructions.
	(2)	It is a defence in proceedings against an employer for such a contravention if it is established that the employer — 
	(a)	had no knowledge of the contravention; and
	(b)	could not, by the exercise of due diligence, have prevented the contravention.
	(3)	An employer may be proceeded against and convicted under a provision in accordance with this section whether or not the employee has been proceeded against or convicted under that provision.
[bookmark: _Toc112219895][bookmark: _Toc202341073][bookmark: _Toc203369314][bookmark: _Toc244511629]128.	Offences by bodies corporate — liability of directors and others
	(1)	In this section — 
	offence means an offence under this Act;
	officer, of a body corporate, means a person who — 
	(a)	is a director of the body corporate; or
	(b)	is concerned in its management.
	(2)	If a body corporate is charged with an offence, each person who was an officer of the body corporate at the time of the alleged offence may also be charged with the offence.
	(3)	If a body corporate and an officer are charged as permitted by subsection (2) and the body corporate is found guilty of the offence, the officer is taken to have also committed the offence, subject to subsection (6).
	(4)	If a body corporate commits an offence, then although the body corporate is not charged with the offence, each person who was an officer of the body corporate at the time of the offence may be charged with the offence.
	(5)	If an officer is charged as permitted by subsection (4) and it is proved that the body corporate committed the offence, the officer is taken to have committed the offence, subject to subsection (6).
	(6)	If under this section an officer is charged with an offence, it is a defence to prove that — 
	(a)	the offence was committed without the officer’s consent or connivance; and
	(b)	the officer took all measures to prevent the commission of the offence that he or she could reasonably be expected to have taken, having regard to the officer’s functions and to all the circumstances.
[bookmark: _Toc112219896][bookmark: _Toc202341074][bookmark: _Toc203369315][bookmark: _Toc244511630]129.	Liability of employees and agents
	(1)	Except as provided by subsection (2), it is not a defence in proceedings for an offence under this Act that the accused person was, at the time of the commission of the offence, an employee or agent of another person.
	(2)	In any proceedings for an offence under this Act, it is a defence for the accused person to prove that the accused person was under the personal supervision of — 
	(a)	the proprietor of the food business, or the owner or person in charge of the place or vehicle, in relation to which the offence was committed; or
	(b)	another person representing that proprietor, owner or person in charge.
[bookmark: _Toc112219897][bookmark: _Toc202341075][bookmark: _Toc203369316][bookmark: _Toc244511631]130.	No defence to allege deterioration of sample
		In any proceedings for an offence under this Act, it is not a defence for a person to allege that any part of a sample retained for future comparison with a sample that has been analysed has from natural causes deteriorated, perished or undergone any material change in its constitution.
[bookmark: _Toc112219898][bookmark: _Toc202341076][bookmark: _Toc203369317][bookmark: _Toc244511632]131.	Onus to prove certain matters on accused person
	(1)	In any proceedings for an offence under this Act against an accused person who was responsible for making a false statement on a package or in an advertisement relating to the origin or composition of the food in question or the therapeutic or nutritive properties of the food, the onus of proving the correctness of the statement is on the accused person.
	(2)	In subsection (1) — 
	false statement means a statement that is alleged to have caused the food to be falsely described.
[bookmark: _Toc112219899][bookmark: _Toc202341077][bookmark: _Toc203369318][bookmark: _Toc244511633]132.	Presumption
		In any proceedings for an offence under this Act, it is presumed until, on the balance of probabilities, the contrary is proved that — 
	(a)	any substance or thing capable of being used as food that was sold or prepared for sale or conveyed or intended for sale was sold, prepared, conveyed or intended for sale for human consumption;
	(b)	any substance or thing capable of being used as food is not for human consumption if it is prominently marked as not being for human consumption, or with words to that effect;
	(c)	food that is part of a batch, lot or consignment of food of the same class or description is representative of all of the food in that batch, lot or consignment;
	(d)	each part of a sample of food divided for the purpose of analysis under this Act is of uniform composition with every other part of that sample;
	(e)	a person who sold food in the conduct of a food business and was not the proprietor of the food business sold the food as the agent of the proprietor;
	(f)	a person who appears from any statement on a package containing food for sale to have imported, manufactured, packed or prepared the food is the importer, manufacturer, packager or preparer of the food, as the case may be;
	(g)	food that has been sold to a consumer has been sold at some time by any person who respectively imported, manufactured, prepared or packed the food; and
	(h)	a signature purporting to be that of the CEO, a member of staff, an authorised officer, the person in charge of an approved laboratory or an approved analyst is that signature.
[bookmark: _Toc112219900][bookmark: _Toc202341078][bookmark: _Toc203369319][bookmark: _Toc244511634]133.	Certificate evidence and evidence of analysts
	(1)	A certificate of the result of an analysis obtained by the accused person or the prosecution in proceedings for an offence under this Act is admissible in any such proceedings and evidence of the facts stated in it if — 
	(a)	the certificate was issued in accordance with section 81; and
	(b)	a copy of the certificate is served by the person who obtained it on the other party to the proceedings at least 7 days before the hearing.
	(2)	An analyst who carried out an analysis in relation to which a certificate is produced as evidence in proceedings as referred to in subsection (1) need not be called as a witness in the proceedings by the party producing the certificate unless the court hearing the proceedings so orders (whether on application made to it or otherwise).
	(3)	In any proceedings for an offence under this Act, the prosecution cannot rely on an analysis as evidence for the purposes of those proceedings unless the person who carried out the analysis — 
	(a)	is employed or engaged by an approved laboratory;
	(b)	is an approved analyst; or 
	(c)	was acting under the supervision of an approved analyst.
[bookmark: _Toc112219901][bookmark: _Toc202341079][bookmark: _Toc203369320][bookmark: _Toc244511635]134.	Documentary evidence of certain matters
		In any proceedings for an offence under this Act — 
	(a)	a document purporting to be a copy of any registration, approval, order, notice or authority under this Act is evidence of that registration, approval, order, notice or authority;
	(b)	a document purporting to be signed by the CEO certifying that at a specified time or during a specified period — 
	(i)	there was or was not in force any registration, approval, order, notice or authority in relation to a specified person or persons or specified premises; or
	(ii)	that a registration, approval, order, notice or authority was or was not subject to specified conditions,
		is evidence of the matters contained in the document; and
	(c)	a document purporting to be signed by the CEO certifying — 
	(i)	as to the receipt or otherwise of any notice, application or payment; or
	(ii)	that any amount of fees or other money is payable under this Act by a specified person and has not been paid at the date of the certificate,
		is evidence of the matters contained in the document.
[bookmark: _Toc112219902][bookmark: _Toc202341080][bookmark: _Toc203369321][bookmark: _Toc244511636]135.	Power of court to order further analysis
	(1)	If in any proceedings for an offence under this Act the court is satisfied that there is a disagreement between the evidence of the analysts for the parties to the proceedings, the court may order that the part or parts of any sample retained under section 78 be sent by the enforcement agency concerned to an analyst specified by the court or agreed to by the parties.
	(2)	An order may be made under subsection (1) at the request of any party to the proceedings or on the court’s own motion.
	(3)	An analyst who is sent a part or parts of a sample for analysis under this section must make an analysis of that part or those parts for the information of the court.
	(4)	Subject to section 137, the cost of an analysis under this section must be borne by the enforcement agency concerned.
[bookmark: _Toc112219903][bookmark: _Toc202341081][bookmark: _Toc203369322][bookmark: _Toc244511637]136.	Disclosure by witnesses
	(1)	In any proceedings for an offence under this Act, a witness for the prosecution is not compelled to disclose the fact that the witness received information, the nature of the information received or the name of the person from whom the information was received.
	(2)	An authorised officer appearing as a witness in any proceedings is not compelled to produce any document containing any confidential matter made or received in his or her capacity as an authorised officer.
	(3)	Despite subsections (1) and (2), a court hearing proceedings for an offence under this Act may order the disclosure of any matter, or the production of a document, referred to in those subsections if the court considers that it is necessary in the interests of justice.
[bookmark: _Toc112219904][bookmark: _Toc202341082][bookmark: _Toc203369323][bookmark: _Toc244511638]137.	Court may order costs and expenses
		Without affecting any other power of a court to award costs, a court that hears proceedings for an offence under this Act has power to make the orders that it thinks fit in respect of the costs and expenses of and incidental to the examination, seizure, detention, storage, analysis (including further analysis), destruction or other disposition of anything the subject of those proceedings.
[bookmark: _Toc112219905][bookmark: _Toc202341083][bookmark: _Toc203369324][bookmark: _Toc244511639]138.	Court may order forfeiture
		A court that convicts a person of an offence under this Act may order the forfeiture to the State of anything that was used in the commission of the offence.
[bookmark: _Toc112219906][bookmark: _Toc202341084][bookmark: _Toc203369325][bookmark: _Toc244511640]139.	Court may order corrective advertising
		A court that convicts a person (in this section called the convicted person) of an offence under Part 3, may make one or both of the following orders — 
	(a)	an order requiring the convicted person to disclose in a particular manner to the public, to a particular person or to a particular class of persons specified information, or information of a specified kind, which the convicted person possesses or to which the convicted person has access;
	(b)	an order requiring the convicted person to publish, at his or her own expense, in a manner and at times specified in the order, advertisements the terms of which are specified in the order.
[bookmark: _Toc109628242][bookmark: _Toc109702464][bookmark: _Toc109703528][bookmark: _Toc109728386][bookmark: _Toc109728568][bookmark: _Toc109795255][bookmark: _Toc109796744][bookmark: _Toc110141539][bookmark: _Toc110306909][bookmark: _Toc111458220][bookmark: _Toc111523144][bookmark: _Toc111526755][bookmark: _Toc111528732][bookmark: _Toc111537929][bookmark: _Toc112065806][bookmark: _Toc112125503][bookmark: _Toc112144299][bookmark: _Toc112149463][bookmark: _Toc112218306][bookmark: _Toc112220002][bookmark: _Toc112729539][bookmark: _Toc112729723][bookmark: _Toc113355147][bookmark: _Toc113420604][bookmark: _Toc113427571][bookmark: _Toc113704549][bookmark: _Toc113781298][bookmark: _Toc113781484][bookmark: _Toc114568593][bookmark: _Toc114569875][bookmark: _Toc114627299][bookmark: _Toc114629966][bookmark: _Toc114631828][bookmark: _Toc116721335][bookmark: _Toc116731175][bookmark: _Toc116732526][bookmark: _Toc116789865][bookmark: _Toc116797372][bookmark: _Toc116799292][bookmark: _Toc116806464][bookmark: _Toc116809465][bookmark: _Toc117309045][bookmark: _Toc117317568][bookmark: _Toc117326164][bookmark: _Toc117333104][bookmark: _Toc117422262][bookmark: _Toc117486918][bookmark: _Toc117487743][bookmark: _Toc117490468][bookmark: _Toc117494597][bookmark: _Toc117495306][bookmark: _Toc117495494][bookmark: _Toc117920960][bookmark: _Toc118008543][bookmark: _Toc118082332][bookmark: _Toc118091070][bookmark: _Toc118093040][bookmark: _Toc118102527][bookmark: _Toc118112275][bookmark: _Toc118113783][bookmark: _Toc118176188][bookmark: _Toc118178881][bookmark: _Toc118186987][bookmark: _Toc118187216][bookmark: _Toc118194628][bookmark: _Toc118194916][bookmark: _Toc118538085][bookmark: _Toc118541619][bookmark: _Toc118545774][bookmark: _Toc119301504][bookmark: _Toc119304383][bookmark: _Toc119313039][bookmark: _Toc119313404][bookmark: _Toc119314155][bookmark: _Toc119391861][bookmark: _Toc119395428][bookmark: _Toc119396950][bookmark: _Toc119471345][bookmark: _Toc119471567][bookmark: _Toc119471903][bookmark: _Toc119821316][bookmark: _Toc120002316][bookmark: _Toc120002504][bookmark: _Toc131210748][bookmark: _Toc131210936][bookmark: _Toc138614553][bookmark: _Toc138615021][bookmark: _Toc202341085][bookmark: _Toc203369326][bookmark: _Toc244070644][bookmark: _Toc244315145][bookmark: _Toc244511641]Part 12 — Miscellaneous
[bookmark: _Toc202341086][bookmark: _Toc203369327][bookmark: _Toc244511642]140.	Fees and charges may be imposed and recovered by local governments that are enforcement agencies
	(1)	Without limiting sections 107(4)(b), 110(4)(b) or 112(3)(b), a local government that is an enforcement agency may impose and recover under the Local Government Act 1995 Part 6 Division 5 Subdivision 2 a fee or charge for the performance of a function as an enforcement agency under this Act.
	(2)	Without limiting subsection (1), a fee or charge may be imposed and recovered by a local government as provided for by that subsection for the provision of information or for the carrying out of any inspection (whether or not the inspection is asked for or agreed to).
[bookmark: _Toc112220003][bookmark: _Toc202341087][bookmark: _Toc203369328][bookmark: _Toc244511643]141.	Protection from liability for wrongdoing
	(1)	Any matter or thing done or omitted to be done by an enforcement agency, an advisory committee, or a protected person does not, if the matter or thing was done or omitted in good faith for the purpose of executing any provision of this Act or any other law, subject a protected person personally to any action, liability, claim or demand.
	(2)	In subsection (1) —
	protected person means any of the following —
	(a)	the Minister;
	(b)	the head of an enforcement agency;
	(c)	any member of an enforcement agency or the staff of an enforcement agency;
	(d)	an authorised officer;
	(e)	any person acting under the direction of the head of an enforcement agency;
	(f)	any member of an advisory committee; or
	(g)	a person employed by the Crown to carry out analyses for the purposes of this Act or a person carrying out analyses under the supervision of such a person.
[bookmark: _Toc112220004][bookmark: _Toc202341088][bookmark: _Toc203369329][bookmark: _Toc244511644]142.	Certain confidential information not to be disclosed
	(1)	A person who has, in connection with the administration or execution of this Act, obtained information relating to manufacturing secrets or commercial secrets or confidential processes must not disclose that information unless the disclosure is made — 
	(a)	with the consent of the person from whom the information was obtained;
	(b)	in connection with the administration or execution of this Act;
	(c)	for the purposes of any legal proceedings arising out of this Act or of any report of any such proceedings;
	(d)	in accordance with a requirement imposed by or under this Act or any other law;
	(e)	to a person administering or enforcing a law of another jurisdiction that corresponds to this Act or any other law prescribed by the regulations;
	(f)	to Food Standards Australia New Zealand;
	(g)	to a law enforcement authority; or
	(h)	with other lawful excuse.
	Penalty: a fine of $50 000.
	(2)	A person does not commit an offence under this section if the information was publicly available at the time the disclosure concerned was made.
	(3)	In subsection (1)(g) — 
	law enforcement authority means a person or body, or a person or body within a class of persons or bodies, prescribed by the regulations for the purposes of this subsection.
[bookmark: _Toc112220005][bookmark: _Toc202341089][bookmark: _Toc203369330][bookmark: _Toc244511645]143.	Publication of names of offenders
	(1)	The CEO may publish in the Gazette, or in a newspaper or other publication circulating in this State, a notice in respect of any person who is convicted, or whose employee or agent is convicted, of an offence under this Act relating to the handling or sale of food.
	(2)	A notice under this section may only be published within 21 days after the conviction unless an appeal is made against the conviction.
	(3)	If an appeal is made against the conviction, a notice under this section must not be published unless a final order has been made on appeal affirming the conviction.
	(4)	If a final order is made on appeal affirming the conviction, a notice under this section may only be published within 21 days after the final order is made.
	(5)	A notice under this section may contain — 
	(a)	the address of the person’s place of business;
	(b)	the name under which the person carries on business;
	(c)	a description of the nature of the offence, the decision of the court, the penalty imposed or any forfeiture incurred; and
	(d)	any other information relating to the safety of the food concerned that the CEO thinks necessary.
	(6)	No liability is incurred by a person for publishing in good faith — 
	(a)	a notice under this section; or
	(b)	a fair report or summary of such a notice.
[bookmark: _Toc112220006][bookmark: _Toc202341090][bookmark: _Toc203369331][bookmark: _Toc244511646]144.	Regulations
	(1)	The Governor may make regulations prescribing all matters that are required or permitted by this Act to be prescribed, or are necessary or convenient to be prescribed for giving effect to the purposes of this Act.
	(2)	Without limiting subsection (1), the regulations may — 
	(a)	require the preparation, implementation, maintenance and monitoring of food safety programs for food businesses to ensure that the provisions of this Act and the Food Standards Code are complied with;
	(b)	prescribe fees or charges for the purposes of this Act, including (but not limited to) — 
	(i)	fees for the making of applications under this Act; and
	(ii)	fees or charges for the provision of information, or for the carrying out of any inspection or analysis (whether or not the inspection or analysis is asked for or agreed to), or in connection with the notification of the conduct of a food business;
	(c)	prescribe marks or brands that are to be applied to meat inspected for the purposes of this Act;
	(d)	prohibit the sale or supply of meat, or any food that consists wholly or partly of meat, that has not been marked or branded as required by regulations made for the purposes of paragraph (c);
	(e)	impose requirements for the notification by food businesses of information relating to the conduct of those food businesses; or
	(f)	regulate or prohibit any activity relating to — 
	(i)	the handling or sale of food; or
	(ii)	for the purpose of preventing risks to the safety of food for human consumption — the handling or sale of any substance or thing of a kind used, or represented as being for use, as food for animal consumption.
	(3)	The Minister must ensure that consultation with the relevant industry or sector of industry is undertaken before a regulation is made under subsection (2)(a) imposing a requirement relating to a food safety program.
	(4)	A failure to comply with subsection (3) does not affect the validity of the regulation concerned.
	(5)	The regulations may provide that contravention of a regulation or a provision of a regulation constitutes an offence and may provide for penalties not exceeding $5 000.
	(6)	Except as provided in subsection (7), the regulations may apply, adopt or incorporate, whether wholly or in part or with or without modification, any standard, code or other document as in force from time to time or as in force at a particular time.
	(7)	The regulations may adopt or incorporate the Food Standards Code, but only wholly, without modification and as in force from time to time.
[bookmark: _Toc112220007][bookmark: _Toc202341091][bookmark: _Toc203369332][bookmark: _Toc244511647]145.	Temporary emergency regulations modifying the Food Standards Code
	(1)	Regulations may be made for the purposes of this section that contain provisions that are in addition to, or in substitution for, one or more of the provisions of the Food Standards Code as those provisions of that Code apply in this State.
	(2)	A regulation must not be made for the purposes of this section unless the Minister has certified to the Governor that the regulation is necessary because it relates to an issue of public health and safety.
	(3)	A regulation made for the purposes of this section continues in force for the period not exceeding 12 months specified in the regulations.
[bookmark: _Toc112220008][bookmark: _Toc202341092][bookmark: _Toc203369333][bookmark: _Toc244511648]146.	Minister to review and report on Act
	(1)	The Minister must carry out a review of the operation and effectiveness of this Act as soon as practicable after the fifth anniversary of the commencement of this section.
	(2)	The Minister must prepare a report based on the review and, as soon as practicable after the report is prepared, must cause it to be laid before each House of Parliament.
[bookmark: _Toc117309052][bookmark: _Toc117317575][bookmark: _Toc117326171][bookmark: _Toc117333111][bookmark: _Toc117422269][bookmark: _Toc117486925][bookmark: _Toc117487750][bookmark: _Toc117490475][bookmark: _Toc117494604][bookmark: _Toc117495313][bookmark: _Toc117495501][bookmark: _Toc117920967][bookmark: _Toc118008550][bookmark: _Toc118082339][bookmark: _Toc118091077][bookmark: _Toc118093048][bookmark: _Toc118102535][bookmark: _Toc118112283][bookmark: _Toc118113791][bookmark: _Toc118176196][bookmark: _Toc118178889][bookmark: _Toc118186995][bookmark: _Toc118187224][bookmark: _Toc118194636][bookmark: _Toc118194924][bookmark: _Toc118538093][bookmark: _Toc118541627][bookmark: _Toc118545782][bookmark: _Toc119301512][bookmark: _Toc119304391][bookmark: _Toc119313047][bookmark: _Toc119313412][bookmark: _Toc119314163][bookmark: _Toc119391869][bookmark: _Toc119395436][bookmark: _Toc119396958][bookmark: _Toc119471353][bookmark: _Toc119471575][bookmark: _Toc119471911][bookmark: _Toc119821324][bookmark: _Toc120002324][bookmark: _Toc120002512][bookmark: _Toc131210756][bookmark: _Toc131210944][bookmark: _Toc138614561][bookmark: _Toc138615029][bookmark: _Toc202341093][bookmark: _Toc203369334][bookmark: _Toc244070652][bookmark: _Toc244315153][bookmark: _Toc244511649]Part 13 — Consequential amendments
[bookmark: _Toc112220009][bookmark: _Toc202341094][bookmark: _Toc203369335][bookmark: _Toc244511650]147.	Health Act 1911 amended
	(1)	The amendments in this section are to the Health Act 1911.
	(2)	Section 3(1) is amended as follows:
	(a)	by deleting the definition of “food” and inserting the following definition instead —

	food has the meaning given to that term in the Food Act 2008 section 9;

	(b)	in the definition of “premises”, by deleting “, except in Part VIII,”;
	(c)	by deleting the definition of “the Food Advisory Committee”;
	(d)	in the definition of “trade description” by deleting “food or”.
	(3)	Section 3(1a) is repealed.
	(4)	Section 134(49) and (52a) are deleted.
	(5)	Part V Division 3 is repealed.
	(6)	Section 199(14) is deleted.
	(7)	The heading to Part VIIA is amended by deleting “Animal produce, drugs,” and inserting instead — 
		“    Drugs,    ”.
	(8)	Part VIIA Divisions 2, 2A, 3, 3A and 4 are repealed.
	(9)	Section 246D(2) is repealed.
	(10)	Section 246E is repealed.
	(11)	Section 246F is repealed.
	(12)	Section 246FA is repealed.
	(13)	Section 246FB is repealed.
	(14)	Part VIII and Schedule 3 are repealed.
	(15)	Section 344C is amended in the Table as follows:
	(a)	by deleting “172(3),”;
	(b)	by deleting “, 220(1)(l)”.
	(16)	Section 360(4) is amended as follows:
	(a)	in paragraph (a), by deleting “as read with section 172, 207(1) or (3) or 220(1)”;
	(b)	in paragraph (b), by deleting “section 207D, 212B, 220(2), 246C, 246D(1) or (2) or 247.” and inserting instead — 
		“    section 246C or 246D(1).    ”.
	(17)	Section 377(5) is deleted.
	(18)	Schedule 5 Part I is amended as follows:
	(a)	by deleting “217(1) and (2),”;
	(b)	by deleting “246X(1),”.
	(19)	Schedule 5 Part II is amended as follows:
	(a)	by deleting “162(4),”;
	(b)	by deleting “246ZK,”.
	(20)	Schedule 5 Part III is amended by deleting “246O(2), 246P, 246Q(3) and (4), 246Z(5) and (6), 246ZH(2), 246ZM(1),”.
	(21)	Schedule 5 Part IV is amended as follows:
	(a)	by deleting “207B(3), 207C, 209(1) and (2), 210, 211(1), (2), (3), (4) and (5),”;
	(b)	by deleting “246L, 246N(1), 246O(1), 246Q(2), 246T, 246X(2),”.
	(22)	Schedule 5 Part V is amended as follows:
	(a)	by deleting “171(2),”;
	(b)	by deleting “246M(2), 246N(2), 246Q(1), 246R(1),”.
	(23)	Schedule 5 Part VI is amended as follows:
	(a)	by deleting “205(6), 212, 214(1), 216(2),”;
	(b)	by deleting “246M(1), 246S, 246W(2), 246Y(10), 246ZD,”.
	(24)	Schedule 5 Part VII is amended by deleting “, 246E”.
[bookmark: _Toc202341095][bookmark: _Toc203369336][bookmark: _Toc244511651]148.	Liquor Control Act 1988 amended
	(1)	The amendments in this section are to the Liquor Control Act 1988.
	(2)	After section 39(2)(a)(i) the following subparagraph is inserted —

	(ia)	the Food Act 2008;

	(3)	After section 69(8)(a) the following paragraph is inserted —

	(aa)	the Food Act 2008;

	(4)	After section 95(4)(f)(i) the following subparagraph is inserted — 

	(ia)	an offence under the Food Act 2008 in relation to the licensed premises;
[bookmark: _Toc202341096][bookmark: _Toc203369337]
[bookmark: _Toc244511652]149.	Volunteers and Food and Other Donors (Protection from Liability) Act 2002 amended
		Section 3(1) is amended in the definition of “food” by deleting “section 3(1) of the Health Act 1911;” and inserting instead —
		“    the Food Act 2008 section 9;    ”.
[bookmark: _Toc117309055][bookmark: _Toc117317578][bookmark: _Toc117326174][bookmark: _Toc117333114][bookmark: _Toc117422272][bookmark: _Toc117486928][bookmark: _Toc117487753][bookmark: _Toc117490478][bookmark: _Toc117494607][bookmark: _Toc117495316][bookmark: _Toc117495504][bookmark: _Toc117920970][bookmark: _Toc118008553][bookmark: _Toc118082342][bookmark: _Toc118091080][bookmark: _Toc118093051][bookmark: _Toc118102538][bookmark: _Toc118112286][bookmark: _Toc118113794][bookmark: _Toc118176199][bookmark: _Toc118178892][bookmark: _Toc118186998][bookmark: _Toc118187227][bookmark: _Toc118194639][bookmark: _Toc118194927][bookmark: _Toc118538096][bookmark: _Toc118541630][bookmark: _Toc118545785][bookmark: _Toc119301515][bookmark: _Toc119304394][bookmark: _Toc119313050][bookmark: _Toc119313415][bookmark: _Toc119314166][bookmark: _Toc119391872][bookmark: _Toc119395439][bookmark: _Toc119396961][bookmark: _Toc119471356][bookmark: _Toc119471578][bookmark: _Toc119471914][bookmark: _Toc119821327][bookmark: _Toc120002327][bookmark: _Toc120002515][bookmark: _Toc131210759][bookmark: _Toc131210947][bookmark: _Toc138614564][bookmark: _Toc138615032][bookmark: _Toc202341097][bookmark: _Toc203369338][bookmark: _Toc244070656][bookmark: _Toc244315157][bookmark: _Toc244511653]Part 14 — Transitional provisions
[bookmark: _Toc202341098][bookmark: _Toc203369339][bookmark: _Toc244511654]150.	Definition
		In this Part — 
	commencement day means the day on which this Part comes into operation.
[bookmark: _Toc202341099][bookmark: _Toc203369340][bookmark: _Toc244511655]151.	Interpretation Act 1984 not affected
		Nothing in this Part is to be construed so as to limit the operation of the Interpretation Act 1984.
[bookmark: _Toc202341100][bookmark: _Toc203369341][bookmark: _Toc244511656]152.	Orders under Health Act 1911 section 246W
		An order under the Health Act 1911 section 246W(1) that is in force immediately before the commencement day has effect on and after that day as if it were an emergency order made under section 32(b).
[bookmark: _Toc202341101][bookmark: _Toc203369342][bookmark: _Toc244511657]153.	Orders under Health Act 1911 section 246Y
	(1)	An order under the Health Act 1911 section 246Y(1) that is in force immediately before the commencement day has effect on and after that day as if it were an improvement notice.
	(2)	An order under the Health Act 1911 section 246Y(2) that is in force immediately before the commencement day has effect on and after that day as if it were a prohibition order.
[bookmark: _Toc202341102][bookmark: _Toc203369343][bookmark: _Toc244511658]154.	Transitional regulations
	(1)	If this Act does not provide sufficiently for a matter or issue of a transitional nature that arises as a result of the amendment of an Act by this Act or the coming into operation of this Act, the Governor may make regulations prescribing all matters that are required, necessary or convenient to be prescribed for providing for that matter or issue.
	(2)	If regulations made under subsection (1) provide that a specified state of affairs is taken to have existed, or not to have existed, on and from a day that is earlier than the day on which the regulations are published in the Gazette but not earlier than the commencement day, the regulations have effect according to their terms.
	(3)	In subsection (2) — 
	specified means specified or described in the regulations.
	(4)	If regulations contain a provision referred to in subsection (2), the provision does not operate so as — 
	(a)	to affect in a manner prejudicial to any person (other than the State or an authority of the State) the rights of that person existing before the day of publication; or
	(b)	to impose liabilities on any person (other than the State or an authority of the State) in respect of anything done or omitted to be done before the day of publication.
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Notes
[bookmark: _Toc512403484][bookmark: _Toc512403627][bookmark: _Toc36369351][bookmark: _Toc119746909]1	This is a compilation of the Food Act 2008.  The following table contains information about that Act 1a. 
[bookmark: _Toc244511660]Compilation table
	Short title
	Number and year
	Assent
	Commencement

	Food Act 2008  
	43 of 2008
	8 Jul 2008
	s. 1 and 2: 8 Jul 2008 (see s. 2(1)(a));
s. 3‑7, Pt. 2-7 and 9-14: 24 Oct 2009 (see s. 2(1)(b) and (2) and Gazette 23 Oct 2009 p. 4157)


1a	On the date as at which this compilation was prepared, provisions referred to in the following table had not come into operation 2.] and were therefore not included in this compilation.  For the text of the provisions see the endnotes referred to in the table.
[bookmark: _Toc244511661]Provisions that have not come into operation
	Short title
	Number and year
	Assent
	Commencement

	Food Act 2008 Pt. 8 2
	43 of 2008
	8 Jul 2008
	Pt 8 Div. 1 and 3: 23 Apr 2010 (see s. 2(1)(b) and (2) and Gazette 23 Oct 2009 p. 4157);
Pt 8 Div. 2: 23 Oct 2010 (see s. 2(1)(b) and (2) and Gazette 23 Oct 2009 p. 4157)


2	On the date as at which this compilation was prepared, the Food Act 2008 Pt. 8 had not come into operation.  It reads as follows:

[bookmark: _Toc109622896][bookmark: _Toc109624446][bookmark: _Toc109628216][bookmark: _Toc109702438][bookmark: _Toc109703502][bookmark: _Toc109728360][bookmark: _Toc109728542][bookmark: _Toc109795229][bookmark: _Toc109796718][bookmark: _Toc110141513][bookmark: _Toc110306883][bookmark: _Toc111458194][bookmark: _Toc111523118][bookmark: _Toc111526729][bookmark: _Toc111528706][bookmark: _Toc111537903][bookmark: _Toc112065780][bookmark: _Toc112125477][bookmark: _Toc112144273][bookmark: _Toc112149437][bookmark: _Toc112218280][bookmark: _Toc112219976][bookmark: _Toc112729513][bookmark: _Toc112729697][bookmark: _Toc113355121][bookmark: _Toc113420578][bookmark: _Toc113427545][bookmark: _Toc113704523][bookmark: _Toc113781256][bookmark: _Toc113781428][bookmark: _Toc114568537][bookmark: _Toc114569819][bookmark: _Toc114627243][bookmark: _Toc114629910][bookmark: _Toc114631772][bookmark: _Toc116721279][bookmark: _Toc116731119][bookmark: _Toc116732470][bookmark: _Toc116789809][bookmark: _Toc116797316][bookmark: _Toc116799236][bookmark: _Toc116806408][bookmark: _Toc116809409][bookmark: _Toc117308989][bookmark: _Toc117317511][bookmark: _Toc117326107][bookmark: _Toc117333047][bookmark: _Toc117422205][bookmark: _Toc117486861][bookmark: _Toc117487686][bookmark: _Toc117490411][bookmark: _Toc117494540][bookmark: _Toc117495249][bookmark: _Toc117495437][bookmark: _Toc117920903][bookmark: _Toc118008486][bookmark: _Toc118082275][bookmark: _Toc118091013][bookmark: _Toc118092983][bookmark: _Toc118102470][bookmark: _Toc118112218][bookmark: _Toc118113726][bookmark: _Toc118176131][bookmark: _Toc118178824][bookmark: _Toc118186930][bookmark: _Toc118187159][bookmark: _Toc118194571][bookmark: _Toc118194859][bookmark: _Toc118538028][bookmark: _Toc118541562][bookmark: _Toc118545717][bookmark: _Toc119301447][bookmark: _Toc119304326][bookmark: _Toc119312982][bookmark: _Toc119313347][bookmark: _Toc119314098][bookmark: _Toc119391804][bookmark: _Toc119395371][bookmark: _Toc119396893][bookmark: _Toc119471288][bookmark: _Toc119471510][bookmark: _Toc119471846][bookmark: _Toc119821259][bookmark: _Toc120002259][bookmark: _Toc120002447][bookmark: _Toc131210691][bookmark: _Toc131210879][bookmark: _Toc138614496][bookmark: _Toc138614964][bookmark: _Toc202341028][bookmark: _Toc203369269]Part 8 — Auditing
[bookmark: _Toc109622897][bookmark: _Toc109624447][bookmark: _Toc109628217][bookmark: _Toc109702439][bookmark: _Toc109703503][bookmark: _Toc109728361][bookmark: _Toc109728543][bookmark: _Toc109795230][bookmark: _Toc109796719][bookmark: _Toc110141514][bookmark: _Toc110306884][bookmark: _Toc111458195][bookmark: _Toc111523119][bookmark: _Toc111526730][bookmark: _Toc111528707][bookmark: _Toc111537904][bookmark: _Toc112065781][bookmark: _Toc112125478][bookmark: _Toc112144274][bookmark: _Toc112149438][bookmark: _Toc112218281][bookmark: _Toc112219977][bookmark: _Toc112729514][bookmark: _Toc112729698][bookmark: _Toc113355122][bookmark: _Toc113420579][bookmark: _Toc113427546][bookmark: _Toc113704524][bookmark: _Toc113781257][bookmark: _Toc113781429][bookmark: _Toc114568538][bookmark: _Toc114569820][bookmark: _Toc114627244][bookmark: _Toc114629911][bookmark: _Toc114631773][bookmark: _Toc116721280][bookmark: _Toc116731120][bookmark: _Toc116732471][bookmark: _Toc116789810][bookmark: _Toc116797317][bookmark: _Toc116799237][bookmark: _Toc116806409][bookmark: _Toc116809410][bookmark: _Toc117308990][bookmark: _Toc117317512][bookmark: _Toc117326108][bookmark: _Toc117333048][bookmark: _Toc117422206][bookmark: _Toc117486862][bookmark: _Toc117487687][bookmark: _Toc117490412][bookmark: _Toc117494541][bookmark: _Toc117495250][bookmark: _Toc117495438][bookmark: _Toc117920904][bookmark: _Toc118008487][bookmark: _Toc118082276][bookmark: _Toc118091014][bookmark: _Toc118092984][bookmark: _Toc118102471][bookmark: _Toc118112219][bookmark: _Toc118113727][bookmark: _Toc118176132][bookmark: _Toc118178825][bookmark: _Toc118186931][bookmark: _Toc118187160][bookmark: _Toc118194572][bookmark: _Toc118194860][bookmark: _Toc118538029][bookmark: _Toc118541563][bookmark: _Toc118545718][bookmark: _Toc119301448][bookmark: _Toc119304327][bookmark: _Toc119312983][bookmark: _Toc119313348][bookmark: _Toc119314099][bookmark: _Toc119391805][bookmark: _Toc119395372][bookmark: _Toc119396894][bookmark: _Toc119471289][bookmark: _Toc119471511][bookmark: _Toc119471847][bookmark: _Toc119821260][bookmark: _Toc120002260][bookmark: _Toc120002448][bookmark: _Toc131210692][bookmark: _Toc131210880][bookmark: _Toc138614497][bookmark: _Toc138614965][bookmark: _Toc202341029][bookmark: _Toc203369270]Division 1 — Approval of food safety auditors
[bookmark: _Toc112219978][bookmark: _Toc202341030][bookmark: _Toc203369271]94.	Approval of food safety auditors
	(1)	The CEO may authorise a person who is a member of staff, or approve any other individual, to be a food safety auditor for the purposes of this Act if the CEO is satisfied that the person is competent to carry out the functions of a food safety auditor having regard to — 
	(a)	the person’s technical skills and experience; and
	(b)	any guidelines relating to competency criteria approved by the CEO.
	(2)	An individual may apply, in the approved form, to the CEO for an approval under this Division.
	(3)	The application must be accompanied by — 
	(a)	any information that the CEO requires to determine the application; and
	(b)	the fee, if any, prescribed by the regulations.
	(4)	The CEO may after considering an application for approval — 
	(a)	grant the application, with or without conditions; or
	(b)	refuse the application.
	(5)	If the CEO grants an application for approval, the CEO must issue the applicant with a written approval that sets out any conditions to which the approval is subject.
	(6)	If the CEO refuses an application for approval, the CEO must give notice of the refusal in writing to the applicant setting out the reasons for the refusal.
[bookmark: _Toc112219979][bookmark: _Toc202341031][bookmark: _Toc203369272]95.	Term of approval
		Except during any period of suspension, an approval granted under this Division remains in force for the period specified in the approval unless sooner cancelled.
[bookmark: _Toc112219980][bookmark: _Toc202341032][bookmark: _Toc203369273]96.	Food safety auditor to give notice of certain interests
	(1)	A food safety auditor must notify the CEO of any direct or indirect interest in any food business that the food safety auditor has as soon as possible after becoming aware of that interest. 
	Penalty: a fine of $5 000.
	(2)	Payment to a food safety auditor for performing the functions of a food safety auditor does not constitute a direct or indirect interest in a food business for the purposes of subsection (1).
[bookmark: _Toc112219981][bookmark: _Toc202341033][bookmark: _Toc203369274]97.	Variation of conditions or suspension or cancellation of approval of auditor
	(1)	The CEO may vary the conditions of, suspend or cancel the approval of a person under this Division.
	(2)	The approval of a person may be suspended or cancelled on one or more of the following grounds — 
	(a)	if the CEO is satisfied that the person has wilfully or negligently contravened any provision of this Act;
	(b)	if the CEO is satisfied that the person has contravened a condition to which the approval is subject;
	(c)	if the CEO is satisfied that the person has not competently carried out any duty of a food safety auditor under this Act;
	(d)	if the CEO is satisfied that the person has a direct or indirect interest in any food business that, in the opinion of the CEO, could affect the performance of the person’s functions under this Act;
	(e)	at the request of the person;
	(f)	for any other reason that the CEO considers appropriate.
	(3)	Payment to a food safety auditor for performing the functions of a food safety auditor does not constitute a direct or indirect interest in a food business for the purposes of subsection (2)(d).
	(4)	The CEO may vary the conditions of, suspend or cancel the approval of a person under this Division only — 
	(a)	after having given the person — 
	(i)	written reasons for the CEO’s intention to vary, suspend or cancel; and
	(ii)	an opportunity to make submissions;
		and
	(b)	after having considered any submissions duly made by the person.
	(5)	Subsection (4) does not apply to the cancellation of an approval at the request of the person to whom the approval relates.
	(6)	A variation of the conditions of, or the suspension or cancellation of, the approval of a person under this Division — 
	(a)	must be by notice in writing;
	(b)	must be served on the person to whom the approval relates; and
	(c)	takes effect on the day on which the notice is served or on a later day specified in the notice.
[bookmark: _Toc112219982][bookmark: _Toc202341034][bookmark: _Toc203369275]98.	Review of decisions relating to approvals
	(1)	An applicant for an approval under this Division, or the holder of such an approval, may apply to the State Administrative Tribunal for a review of a decision of the CEO that relates to any of the following — 
	(a)	the grant or refusal of the application for the approval under this Division;
	(b)	the imposition of conditions on the approval;
	(c)	the variation of conditions of the approval;
	(d)	the suspension or cancellation of the approval.
	(2)	Without limiting subsection (1), an applicant for an approval under this Division, or the holder of such an approval, may apply to the CEO for a review of a decision of a person or body acting under a delegation given by the CEO, if the decision relates to any of the following — 
	(a)	the grant or refusal of the application for the approval under this Division;
	(b)	the imposition of conditions on the approval;
	(c)	the variation of conditions of the approval;
	(d)	the suspension or cancellation of the approval.
	(3)	An application under this section may only be made within 28 days after service of — 
	(a)	in the case of an application for the review of a decision referred to in subsection (1)(a) or (b) or (2)(a) or (b) — the relevant written approval or notice of refusal under section 94; or
	(b)	in the case of an application for the review of a decision referred to in subsection (1)(c) or (d) or (2)(c) or (d) — the relevant notice of the variation, suspension or cancellation under section 97.
[bookmark: _Toc109622903][bookmark: _Toc109624453][bookmark: _Toc109628223][bookmark: _Toc109702445][bookmark: _Toc109703509][bookmark: _Toc109728367][bookmark: _Toc109728549][bookmark: _Toc109795236][bookmark: _Toc109796725][bookmark: _Toc110141520][bookmark: _Toc110306890][bookmark: _Toc111458201][bookmark: _Toc111523125][bookmark: _Toc111526736][bookmark: _Toc111528713][bookmark: _Toc111537910][bookmark: _Toc112065787][bookmark: _Toc112125484][bookmark: _Toc112144280][bookmark: _Toc112149444][bookmark: _Toc112218287][bookmark: _Toc112219983][bookmark: _Toc112729520][bookmark: _Toc112729704][bookmark: _Toc113355128][bookmark: _Toc113420585][bookmark: _Toc113427552][bookmark: _Toc113704530][bookmark: _Toc113781263][bookmark: _Toc113781435][bookmark: _Toc114568544][bookmark: _Toc114569826][bookmark: _Toc114627250][bookmark: _Toc114629917][bookmark: _Toc114631779][bookmark: _Toc116721286][bookmark: _Toc116731126][bookmark: _Toc116732477][bookmark: _Toc116789816][bookmark: _Toc116797323][bookmark: _Toc116799243][bookmark: _Toc116806415][bookmark: _Toc116809416][bookmark: _Toc117308996][bookmark: _Toc117317518][bookmark: _Toc117326114][bookmark: _Toc117333054][bookmark: _Toc117422212][bookmark: _Toc117486868][bookmark: _Toc117487693][bookmark: _Toc117490418][bookmark: _Toc117494547][bookmark: _Toc117495256][bookmark: _Toc117495444][bookmark: _Toc117920910][bookmark: _Toc118008493][bookmark: _Toc118082282][bookmark: _Toc118091020][bookmark: _Toc118092990][bookmark: _Toc118102477][bookmark: _Toc118112225][bookmark: _Toc118113733][bookmark: _Toc118176138][bookmark: _Toc118178831][bookmark: _Toc118186937][bookmark: _Toc118187166][bookmark: _Toc118194578][bookmark: _Toc118194866][bookmark: _Toc118538035][bookmark: _Toc118541569][bookmark: _Toc118545724][bookmark: _Toc119301454][bookmark: _Toc119304333][bookmark: _Toc119312989][bookmark: _Toc119313354][bookmark: _Toc119314105][bookmark: _Toc119391811][bookmark: _Toc119395378][bookmark: _Toc119396900][bookmark: _Toc119471295][bookmark: _Toc119471517][bookmark: _Toc119471853][bookmark: _Toc119821266][bookmark: _Toc120002266][bookmark: _Toc120002454][bookmark: _Toc131210698][bookmark: _Toc131210886][bookmark: _Toc138614503][bookmark: _Toc138614971][bookmark: _Toc202341035][bookmark: _Toc203369276]Division 2 — Auditing and reporting requirements
[bookmark: _Toc112219984][bookmark: _Toc202341036][bookmark: _Toc203369277]99.	Food safety programs and auditing requirements
	(1)	The proprietor of a food business must ensure that any requirement imposed by the regulations in relation to the preparation, implementation, maintenance or monitoring of a food safety program for the food business is complied with.
	Penalty: 
	(a)	for an individual — a fine of $20 000;
	(b)	for a body corporate — a fine of $100 000.
	(2)	The proprietor of a food business must ensure that any food safety program required by the regulations to be prepared in relation to the food business is audited at least as frequently as is determined under section 100(1), or as redetermined under section 103, in relation to the food business.
	Penalty: 
	(a)	for an individual — a fine of $20 000;
	(b)	for a body corporate — a fine of $100 000.
[bookmark: _Toc112219985][bookmark: _Toc202341037][bookmark: _Toc203369278]100.	Priority classification system and frequency of auditing
	(1)	The appropriate enforcement agency must determine — 
	(a)	the priority classification of individual food businesses for the purposes of the application of any requirements of the regulations relating to food safety programs; and
	(b)	the frequency of auditing of any food safety programs required by the regulations to be prepared in relation to the food businesses.
	(2)	The determination must be made having regard to a priority classification system for types of food businesses approved by the CEO.
	(3)	The appropriate enforcement agency must give written notification to the proprietor of a food business of — 
	(a)	the priority classification it has determined for the food business;
	(b)	the frequency of auditing of any food safety programs required by the regulations to be prepared in relation to the food business; and
	(c)	the date by which the food business must have implemented any food safety program required by the regulations to be prepared in relation to the food business.
	(4)	The appropriate enforcement agency may change the priority classification of an individual food business if the agency believes that the classification is inappropriate for any reason, including as a result of changes made to the conduct of the food business.
	(5)	The appropriate enforcement agency must give written notification to the proprietor of a food business of any change in the priority classification of the food business under subsection (4).
[bookmark: _Toc112219986][bookmark: _Toc202341038][bookmark: _Toc203369279]101.	Duties of food safety auditors
		A food safety auditor has the following duties — 
	(a)	having regard to the requirements of the regulations, to carry out audits of any food safety programs required by the regulations to be prepared in relation to food businesses;
	(b)	to carry out any necessary follow‑up action, including further audits, if necessary, to determine whether action has been taken to remedy any deficiencies of any such food safety program identified in an audit;
	(c)	to carry out assessments of food businesses to ascertain their compliance with requirements of the Food Safety Standards;
	(d)	to report in accordance with section 102.
[bookmark: _Toc112219987][bookmark: _Toc202341039][bookmark: _Toc203369280]102.	Reporting requirements
	(1)	A food safety auditor must report in writing to the appropriate enforcement agency the results of any audit or assessment carried out by the food safety auditor for the purposes of this Act.
	(2)	A report under subsection (1) must — 
	(a)	be in the approved form;
	(b)	be submitted to the appropriate enforcement agency within 21 days after the completion of the audit or assessment; and
	(c)	take account of any action taken before the submission of the report to remedy any deficiency identified by the food safety auditor.
	(3)	A food safety auditor must indicate in a report of an audit under subsection (1) — 
	(a)	whether or not the food safety auditor is of the opinion that the food business is being carried on in compliance with the requirements of the regulations relating to food safety programs; and
	(b)	any such requirements that the food safety auditor is of the opinion are being contravened in relation to the food business and the manner in which they are being contravened.
	(4)	A food safety auditor must indicate in a report of an assessment under subsection (1) — 
	(a)	whether or not the food safety auditor is of the opinion that the food business is being carried on in compliance with the provisions of the Food Safety Standards; and
	(b)	any such provisions that the food safety auditor is of the opinion are being contravened in relation to the food business and the manner in which they are being contravened.
	(5)	A food safety auditor must report to the appropriate enforcement agency any contravention of this Act, the regulations relating to food safety programs, or the Food Safety Standards that comes to the food safety auditor’s attention in the course of carrying out an audit or assessment for the purposes of this Act — 
	(a)	that is an imminent and serious risk to the safety of food intended for sale; or
	(b)	that will cause significant unsuitability of food intended for sale.
	(6)	A report under subsection (5) must be made as soon as possible but in any event within 24 hours after the contravention comes to the food safety auditor’s attention.
	(7)	A food safety auditor must report in writing to the appropriate enforcement agency, giving reasons, if the food safety auditor considers that the priority classification of a food business that has been audited by the food safety auditor should be changed.
	(8)	A copy of a report provided to the appropriate enforcement agency in relation to an audit or assessment must be given to the proprietor of the food business concerned.
[bookmark: _Toc112219988][bookmark: _Toc202341040][bookmark: _Toc203369281]103.	Redetermination of frequency of auditing
	(1)	In this section — 
	current audit frequency, of a food safety program for a food business, means the initial audit frequency applicable to a food business within the relevant priority classification or, if the initial audit frequency has been changed under this section, the most recent audit frequency applicable under this section;
	food safety program, for a food business, means the food safety program required by the regulations to be prepared for the food business;
	priority classification means a priority classification set out in the priority classification system referred to in section 100.
	(2)	A food safety auditor may determine that the audit frequency of a food safety program for a food business that has been audited by a food safety auditor be changed from the current audit frequency applicable to a food business within the relevant priority classification to another audit frequency.
	(3)	The audit frequency to which the current audit frequency may be changed must be within the range of audit frequencies appropriate for food businesses within the relevant priority classification referred to in subsection (2).
	(4)	A food safety auditor must have regard to the following matters in making such a determination — 
	(a)	the compliance history of the food business concerned in relation to any requirements of the regulations regarding food safety programs and the requirements of the Food Safety Standards;
	(b)	any audit compliance history relevant to food safety programs established by the food business concerned before the commencement of this subsection.
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[bookmark: _Toc112219989][bookmark: _Toc202341042][bookmark: _Toc203369283]104.	Certificates of authority of food safety auditors
	(1)	The CEO must provide each food safety auditor with a certificate of authority as a food safety auditor.
	(2)	The certificate of authority must — 
	(a)	state that it is issued under this Act;
	(b)	state the name of the person to whom it is issued and bear a photograph or digital image of that person and the person’s signature;
	(c)	state the date, if any, on which it expires;
	(d)	specify any conditions to which the person’s approval as a food safety auditor is subject; and
	(e)	bear the signature of the CEO.
[bookmark: _Toc112219990][bookmark: _Toc202341043][bookmark: _Toc203369284]105.	List of food safety auditors to be maintained
	(1)	The CEO must prepare and maintain a list of food safety auditors.
	(2)	The list must be made publicly available and must be revised at least annually.
[bookmark: _Toc112219991][bookmark: _Toc202341044][bookmark: _Toc203369285]106.	Obstructing, impersonating or threatening food safety auditors
	(1)	A person must not resist, obstruct or attempt to obstruct a food safety auditor in the performance of the food safety auditor’s functions under this Act.
	Penalty: a fine of $10 000.
	(2)	A person must not falsely represent, by words or conduct, that the person is a food safety auditor.
	Penalty: a fine of $10 000.
	(3)	A person must not threaten or intimidate a food safety auditor in the performance of the food safety auditor’s functions under this Act.
	Penalty: a fine of $10 000.
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