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Western Australia

Children and Community Services
Act 2004

An Act —

e toconfer functionsin relation to the provision of social services,
the provision of financial and other assistance, and other matters
concerning the wellbeing of children, other individuals, families
and communities;

e tomake provisionsabout the protection and care of children, the

employment of children, and child care services,

to repeal the Child Welfare Act 1947,

to repeal the Community Services Act 1972,

to repeal the Welfare and Assistance Act 1961,

to amend certain Acts,

and to provide for related matters.
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Children and Community Services Act 2004

Part 1 Preliminary
s. 1
Part 1 — Preliminary
1 Short title
This Act may be cited as the Children and Community
Services Act 2004.
2. Commencement
(1) ThisAct comesinto operation on a day fixed by proclamation.
2 Diffe;rgnt days may be fixed under subsection (1) for different
provisions.
3. Termsused in thisAct

In this Act, unless the contrary intention appears —

“Aboriginal person” means a person who is a descendant of
Aboriginal people of Australia, and “ Aboriginal child” has
a corresponding meaning;

“adult” means a person who has reached 18 years of age;

“authorised officer” means an officer appointed under
section 25 for the purposes of this Act or for the purposes
of the provision in which the term is used;

“carer” means a person who provides care for a child under a
placement arrangement;

“CEO” meansthe chief executive officer of the Department;

“child” means a person who is under 18 years of age, and in the
absence of positive evidence as to age, means a person who
is apparently under 18 years of age;

“Court” meansthe Children’s Court;

“Department” means the department of the Public Service
principally assisting the Minister in the administration of
this Act;
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Children and Community Services Act 2004
Preliminary Part 1

s. 3

“disability” means a disability —
(@) that isattributable to an intellectual, psychiatric,
cognitive, neurological, sensory, or physical
impairment or a combination of those impairments;

(b) that is permanent or likely to be permanent;

(c) that may or may not be of achronic or episodic
nature; and

(d) that resultsin—

(i) asubstantially reduced capacity of the person
for communication, social interaction,
learning or mobility; and

(i) aneed for continuing support services,

“first listing date”, in relation to a protection application,
means the day fixed under section 44(4) in respect of the
application;

“harm”, in relation to achild, includes harm to the child’'s
physical, emotional or psychological development;

“in need of protection” has the meaning given to that termin
section 28(2);

“inthe CEO’scar€’ hasthe meaning given to that termin
section 30;

“interim order”, except in Part 6, means an order made under
section 133;

“magistrate’” means a magistrate of the Court;

“negotiated placement agreement” means an agreement under
section 75(1);

“officer” means a person employed in, or engaged by, the
Department whether as a public service officer under the
Public Sector Management Act 1994, under a contract for
services, or otherwise;
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Children and Community Services Act 2004
Part 1 Preliminary

s. 3

“parent”, inrelation to a child, means a person, other than the
CEO, who at law has responsibility for —

(@ thelong-term care, welfare and development of the
child; or

(b) the day-to-day care, welfare and development of the
child;

“parental responsibility”, inrelation to a child, means all the
duties, powers, responsibilities and authority which, by
law, parents have in relation to children;

“party”, in relation to protection proceedings, means a person
who is a party to the proceedings under section 147;

“place’” means anywhere at al, and includes anywhere in or on
something that is moving or can move;

“placed” means placed under a placement arrangement;
“placement” means placement under a placement arrangement;

“placement arrangement” means an arrangement under
section 79(2) for the placement of a child;

“police officer” has the meaning given to that termin the
Protective Custody Act 2000 section 3;

“pre-hearing conference’” means a conference referred to in
section 136(1);

“protection application” means an application to the Court for
a protection order;

“protection order” has the meaning given to that termin
section 43;

“protection order (enduring parental responsibility)” hasthe
meaning given to that term in section 60;

“protection order (supervision)” hasthe meaning given to that
term in section 47,;

“protection order (time-limited)” hasthe meaning given to
that term in section 54,

“protection order (until 18)” has the meaning given to that
term in section 57;
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Children and Community Services Act 2004
Preliminary Part 1

s. 3

“protection proceedings’ means proceedings in respect of, or
in connection with, a protection application or other
application to the Court under Part 4 (excluding an
application under section 65, 73 or 126);

“provisional protection and care’ has the meaning given to
that term in section 29(1);

“public authority” means —

@
(b)
(©)
(d)

a department of the Public Service;
a State agency or instrumentality;
alocal government or regional local government; or

a body, whether corporate or unincorporate, or the
holder of an office, post or position, established or
continued for a public purpose under awritten law;

“relative’, inrelation to a child, means each of the following

people —
(@ thechilds—
(i) parent, grandparent or other ancestor;
(i)  step-parent;
(iii)  sibling;
(iv) uncle or aunt;
(v) cousin;

(b)

(©)

(vi) spouse or defacto partner,

whether the relationship is established by, or traced
through, consanguinity, marriage, a de facto
relationship, awritten law or anatural relationship;
in the case of an Aboriginal child, a person regarded
under the customary law or tradition of the child’'s
community as the equivalent of a person mentioned
in paragraph (a);

in the case of a Torres Strait Islander child, a person
regarded under the customary law or tradition of the
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Children and Community Services Act 2004
Part 1 Preliminary

s. 3

Torres Strait 1slands as the equivalent of a person
mentioned in paragraph (a);
“service provider” means a person or body who or which —
(@) provides or promotes social services; or
(b)  conducts research and development,
under an agreement referred to in section 15(1);

“social services’ means services provided to assist children,
other individuals, families and communities including, but
not limited to, the following services —

(@) preventative services,
(b) protective services,
(c) placement services;
(d) child care services;
(e) information and advisory services;
(f) education and training services,
(9 counselling services;
(h) therapeutic services,
(i) advocacy services,
(j) mediation services;
(k) crisisservices;
() family and domestic violence services;
(m)  support services,

“Torres Strait Islander” means a person who is a descendant
of the indigenous inhabitants of the Torres Strait 1dands,
and “Torres Strait Islander child” has a corresponding
meaning;

“wellbeing” of achild includes the care, development, health
and safety of the child,;

“working day”, except in Part 6, means a day other than a
Saturday, Sunday, public holiday or public service holiday.
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Children and Community Services Act 2004
Preliminary Part 1

s. 102

[4-5.

Have not come into operation %]

[Parts 2-4 (s. 28-101 and (103-130) have not come into operation 2]

102.

L eaving child unsupervised in vehicle

A person who has the care or control of a child and who leaves
the child in a motor vehicle (as defined in the Road Traffic
Act 1974) without proper supervision for such period or in such
circumstances that —
(@) thechild becomes or is likely to become emotionally
distressed; or
(b) the child s health becomes or is likely to become
permanently or temporarily impaired,

is guilty of acrime, and is liable to imprisonment for 5 years.

Summary conviction penalty: $36 000 and imprisonment for
3 years.

[ Parts 5-11 have not come into operation 2]

[ Schedules 1-2 have not come into operation %]
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Children and Community Services Act 2004

Notes

! Thisisa compilation of the Children and Community Services Act 2004. The
following table containsinformation about that Act 2,

Compilation table

Short title Number Assent Commencement
and year
Children and Community 34 of 2004 20 Oct 2004 s. 1-2: 20 Oct 2004
Services Act 2004 s. 1-2, 3 s. 3and 102: 22 Jan 2005 (see
and 102 s. 2 and Gazette 21 Jan 2005
p. 257)

12 On the date as at which this compilation was prepared, provisionsreferred to in

the following table had not come into operation and were therefore not included in
this compilation. For the text of the provisions see the endnotes referred to in the
table.

Provisionsthat have not come into operation

Short title Number Assent Commencement
and year

Children and Community 34 of 2004 20 Oct 2004 To be proclaimed (sees. 2)
Services Act 2004 s. 4-5, (as amended

Pt. 2-4 (other than s. 102), by No. 84 of

5-11 and Sch. 1-2° 2004 s. 80)

Working with Children 650f 2004 8Dec2004 Tobeproclaimed (sees. 2)
(Criminal Record
Checking) Act 2004 Pt. 5°

On the date as at which this compilation was prepared, the Children and
Community Services Act 2004 s. 4-5, Pt. 2-4 (other than s. 102), 5-11 and Sch. 1-2 (as
amended by the Criminal Procedure and Appeals (Consequential and Other
Provisions) Act 2004 s. 80) had not come into operation. They read as follows:

4, Presumptions of parentage

(1) The presumptions of parentage set out in the Family Court
Act 1997 Part 5 Division 11 Subdivision 3 apply when
considering, for the purposes of Parts 4 and 5, who isa parent of a
child.
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(2) TheFamily Court Act 1997 section 193 applies, for the purposes
of Parts4 and 5, in relation to the presumptionsreferred to in
subsection (1).

Status of notes

Notesin this Act are provided to assist understanding and do not
form part of thisAct.

Part 2 — Objectsand principles
Division 1 — Objects
Objects

The objects of thisAct are —

(@ topromotethewellbeing of children, other individuas,
families and communities;

(b)  toacknowledge the primary role of parents, families and
communitiesin safeguarding and promoting the
wellbeing of children;

(c) toencourage and support parents, families and
communitiesin carrying out that role;

(d) toprovidefor the protection and care of childrenin
circumstances where their parents have not given, or are
unlikely or unable to give, that protection and care;

(e) toprotect children from exploitation in employment; and

(f)  toprotect, and promote the best interests of, children who
receive child care services.

Division 2— General principlesrelating to children

Principlethat best interests of child paramount

In performing a function or exercising a power under thisAct in
relation to a child, a person or the Court must regard the best
interests of the child as the paramount consideration.

Determining the best interests of a child
(1) Indetermining for the purposes of this Act what isin achild' s best
interests the following matters must be taken into account —
(@ theneed to protect the child from harm;
(b)  the capacity of the child's parentsto protect the child
from harm;
(c) the capacity of the child’s parents, or of any other person,
to provide for the child’ s needs;
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Children and Community Services Act 2004

(d)

(®
(f)

(9)

(h)

1)

(k)

()
(m)

the nature of the child’ srelationship with the child's
parents, siblings and other relatives and with any other
people who are significant in the child' s life;

the attitude to the child, and to parental responsibility,
demonstrated by the child's parents;
any wishes or views expressed by the child, having
regard to the child’ s age and leve of understanding in
determining the weight to be given to those wishes or
views,
the importance of continuity and stability in the child's
living arrangements and the likely effect on the child of
disruption of those living arrangements, including
Separation from —
(i) thechild s parents;

(i) ashbling or other relative of the child;

(i)  acarer or any other person (including a child)
with whom the child is, or has recently been,
living; or

(iv)  any other person who issignificant in the child's
life;

the need for the child to maintain contact with the child’s
parents, siblings and other relatives and with any other
people who are significant in the child' s life;

the child's age, maturity, sex, sexuality, background and
language;

the child's cultural, ethnic or religious identity (including
any need to maintain a connection with thelifestyle,
culture and traditions of Aboriginal people or Torres
Strait Idanders);

the child's physical, emotional, intellectual, spiritual,
developmental and educationa needs;

any other relevant characteristics of the child;

the likely effect on the child of any changein the child's
circumstances.

(2)  Subsection (1) does not limit the matters that may be taken into
account in determining what isin the best interests of a child.

9. Guiding principles

In the administration of this Act the following principles must be
observed —
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@

(b)

(©)
(d)
C]
(f)

(9)

(h)

(i)

1)

(k)

the principlethat the parents, family and community of a
child have the primary role in safeguarding and
promoting the child's wellbeing;

the principlethat the preferred way of safeguarding and
promoting a child’s wellbeing isto support the child's
parents, family and community in the care of the child;

the principlethat every child should be cared for and
protected from harm;

the principlethat every child should livein an
environment free from violence;

the principlethat every child should have stable, secure
and safe relationships and living arrangements,

the principlethat intervention action (as defined in
section 32(2)) should be taken only in circumstances
where thereis no other reasonable way to safeguard and
promote the child’ swellbeing;

the principlethat if achild isremoved from the child's
family then, so far asis consistent with the child' s best
interests, the child should be given encouragement and
support in maintaining contact with the child's parents,
siblings and other relatives and with any other people
who are significant in the child’ s life;

the principlethat decisions about a child should be made
promptly having regard to the age, characteristics,
circumstances and needs of the child;

the principlethat decisions about a child should be
consistent with cultural, ethnic and religious values and
traditions relevant to the child;

the principlethat a child’ s parents and any other people
who are significant in the child’ slife should be given an
opportunity and assistance to participatein
decision-making processes under this Act that arelikely
to have a significant impact on the child' s life;

the principlethat a child’ s parents and any other people
who are significant in the child' slife should be given
adequate information, in a manner and language that they
can understand, about —

(i)  decision-making processes under this Act that
are likely to have a significant impact on the
child’slife;

(i)  the outcome of any decision about the child,
including an explanation of the reasons for the
decision; and
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10.
@

2

3

(4)

(iif)  any relevant complaint or review procedures,
() theprinciple set out in section 10(1).
Principle of child participation
If adecision under thisAct is likely to have a significant impact
on achild’slife then, for the purpose of ensuring that the childis
able to participate in the decision-making process, the child should
be given —
(8 adequateinformation, in amanner and language that the
child can understand, about —
(i) thedecision to be made;
(i)  thereasonsfor the Department’ s involvement;
(iii)  thewaysin which the child can participatein the
decision-making process; and
(iv)  any relevant complaint or review procedures;

(b)  the opportunity to express the child’swishes and views
freely, according to the child’ s ahilities;

(o) anyassistance that is necessary for the child to express
those wishes and views,

(d) adequateinformation asto how the child’ s wishes and
views will berecorded and taken into account;

(e) adequate information about the decision made and afull
explanation of the reasons for the decision; and

(f)  an opportunity to respond to the decision made.
In the application of the principle set out in subsection (1), due

regard must be had to the age and leve of understanding of the
child concerned.

Decisions under this Act that are likely to have a significant
impact on a child’' slifeinclude but arenot limited to —

(8 decisionsabout the placement of the child;

(b) decisionsin the course of preparing, modifying or
reviewing care plansor provisional care plansfor the
child;

(c) decisions about the provision of social servicesto the
child; and

(d) decisions about contact with the child’'s parents, siblings
and other relatives and with any other people who are
significant in the child’ slife.

In subsection (3)(3)(b) —
“care plan” hasthe meaning given to that term in section 89(1);
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“provisional careplan” hasthe meaning given to that termin
section 39(1).

Division 3— Principlesrelating to Aboriginal and Torres Strait
Islander children

11. Relationship with principlesin Division 2

The principles set out in this Division arein addition to, and do not
derogate from, the principles set out in Division 2.

12. Aboriginal and Torres Strait I|lander child placement
principle
(1) Theobjective of the principle in subsection (2) isto maintain a
connection with family and culture for Aboriginal children and
Torres Strait Idander children who are the subject of placement
arrangements.

(2) Inmaking a decision under this Act about the placement of an
Aboriginal child or aTorres Strait Idlander child, aprinciple to be
observed is that any placement of the child must be considered as
far asis practicable in the following order of priority —

(& placement with amember of the child's family;

(b) placement with a person who isan Aboriginal person or a
Torres Strait Idander in the child’s community in
accordance with local customary practice;

(c) placement with a person who isan Aborigina person or a
Torres Strait Idander;

(d) placement with a person who isnot an Aboriginal person
or aTorres Strait Idander but who, in the opinion of the
CEOQ, is senditive to the needs of the child and capable of
promoting the child's ongoing affiliation with the child's
culture, and where possible, the child’s family.

13. Principle of self-determination

In the administration of this Act a principle to be observed is that
Aboriginal people and Torres Strait Idanders should be allowed to
participate in the protection and care of their children with as
much self-determination as possible.

14. Principle of community participation

In the administration of this Act a principle to be observed isthat a
kinship group, community or representative organisation of
Aboriginal people or Torres Strait Ilanders should be given,
where appropriate, an opportunity and assistance to participatein
decision-making processes under this Act that arelikely to have a
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15.
@

2

3
16.

)

2

©)
(4)

©)

(6)

significant impact on the life of a child who isamember of, or
represented by, the group, community or organisation.

Part 3— Administrative matters
Division 1 — The Minister
Agreementsin respect of social services
The Minister may, on behalf of the State, enter into an agreement

with a person or body for —

(@ theprovision or promotion of social services by that
person or body; or

(b)  the conduct of research and devel opment by that person
or body in relation to the provision of social services.

An agreement under subsection (1) may contain any provisions
that the Minister considers appropriate.

Nothing in this section limits any power that the Minister has,
apart from this section, to enter into an agreement or other
arrangement.

Delegation by Minister

The Minister may delegate to the CEO any power or duty of the
Minister under another provision of this Act.

Without limiting the powers or duties that may be del egated under
subsection (1), they include any power to be exercised or duty to
be performed in the course of governing the affairs of the
Community Devel opment Ministerial Body under section 18(4).

The delegation must bein writing signed by the Minister.

The delegation may expresdy authorise the CEO to further
delegate the power or duty.

A person exercising or performing a power or duty that has been
delegated to the person under, or as authorised under, this section,
isto be taken to do so in accordance with the terms of the
delegation unless the contrary is shown.

Nothing in this section limitsthe ahility of the Minister to perform
a function through an officer or agent.

Division 2 — The Community Development Ministerial Body

17.

Meaning of “Ministerial Body”
In this Division —

“Ministerial Body” meansthe Community Devel opment
Ministerial Body established by section 18(1).
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18.

19.

20.

@
2
3

(4)
©)

)

2

)
2

3
(4)

©)

The Community Development Ministerial Body

A body called the Community Development Ministerial Body is
established.

The Ministerial Body is a body corporate with perpetua
succession.

Proceedings may be taken by or against the Ministeria Body inits
corporate name.

The Ministerial Body isto be governed by the Miniger.

The Ministerial Body is an agent of the State and has the atus,
immunities and privileges of the State.

Purpose and nature of the Ministerial Body

The Ministerial Body is established to provide a body corporate
through which the Minister can perform any of the Minister’s
functions under this Act that can more conveniently be performed
by a body corporate than an individud.

Despite the employment under the Public Sector Management
Act 1994 of ministerial officers for the purpose of assisting the
Minister to perform functions that the Minister performs through
the Ministerial Body, the Ministerial Body and those officers are
not an organisation for the purposes of that Act.

Execution of documents by the Ministerial Body
The Ministerial Body is to have a common seal.

A document is duly executed by the Ministerial Body if —

(@ thecommon sedl of the Ministerial Body is affixed to it
in accordance with subsections (3) and (4);

(b) itissigned on behaf of the Ministerial Body by the
Minister; or

(¢c) itissigned on behalf of the Ministerial Body, as
authorised under subsection (5), by the CEO or another
person.

The common seal of the Ministerial Body is not to be affixed to a
document except as authorised by the Ministerial Body.

The common seal of the Ministerial Body isto be affixed to a
document in the presence of the Minister, and the Minister isto
sign the document to attest that the common seal was so affixed.

The Ministerial Body may, by writing under its common seal,
authorise the CEO or another officer to sign documents on behalf
of the Ministerial Body, either generally or subject to any
conditions or restrictions specified in the authorisation.
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21.

(6)

)

(8)

©)

@

A document purporting to be executed in accordance with this
section isto be presumed to be duly executed until the contrary is
shown.

A document executed by the CEO or another person under this
section without the common seal of the Ministerial Body is not to
be regarded as a deed unlessit is executed as a deed as authorised
under subsection (5).

When a document is produced bearing a seal purporting to be the

common seal of the Ministerial Body, it isto be presumed that the
seal isthe common seal of the Minigterial Body until the contrary

is shown.

For the purposes of this Act, afacsimile of —
(@ theMinisterial Body's common sedl; or

(b) thesignature of the Minister or a person authorised under
subsection (5) to execute deeds or other documents,

may be used, and a deed or other document purporting to be
endorsed with such afacsimileis, until the contrary is shown, to
be regarded as bearing the facsimile under this subsection.

Division 3— The CEO
Functions of CEO

The functions of the CEO include —
(@ toconsider andinitiate, or assist in, the provision of
social services to children, other individuals, families and
communities;

(b) totake, or causeto be taken, any action, not inconsistent
with this Act, in respect of a child or aclass or group of
children that the CEO considers reasonably necessary for
the purpose of safeguarding or promoting the wellbeing
of the child or children concerned;

(c) toprovide, and where appropriate, manage facilities
(including land, buildings and other property) for
purposes consistent with the objects of this Act;

(d) toestablish procedures for dealing with complaints about
social services provided under this Act or otherwise
relating to the administration of this Act;

(e) topromote, encourage, conduct and publish research on
matters relating to the objects of this Act; and

(f) tocollect and publish, or assist in the collection and
publication of, information and statistics on matters
relating to the objects of this Act.

page 16



Children and Community Services Act 2004

22.

2

)

2

3

(4)

In performing functions under this Act and in assisting the
Minister in the administration of this Act, the CEO must have
regard to —

(@ theneed to promote the wellbeing of children, other
individuals, families and communities;

(b)  theneed to encourage a collaborative approach between
public authorities, non-government agencies and
families —

(i) inthe provision of social services directed
towards strengthening families and communities
and maximising the wellbeing of children and
other individuals; and

(i) inresponding to child abuse and neglect;

(c) theneed to promote diversity and increased participation
in community life, giving particular consideration to the
interests and aspirations of —

(i)  children and other young people;

(i)  Aboriginal people and Torres Strait Idanders;

(iii)  peoplefrom culturdly or linguistically diverse
backgrounds,

(iv)  peoplewith disabilities; and

(v)  women and men of all ages asdistinct groups
within society;

(d) theneed to promote the devel opment and strengthening
of families and communities so that they have the
capacity to achieve sdf-reliance and to provide for the
care and wellbeing of their members.

Cooperation and assistance

In performing functions under this Act, the CEO must endeavour
to work in cooperation with public authorities, non-government
agencies and service providers.

The CEO must promote the establishment, implementation and
regular review of procedures that facilitate such cooperation
particularly in relation to the protection and care of children and
the provision of financial or other assistance.

If the CEO considers that a public authority or service provider
can, by taking specified action, assist in the performance of
functions under this Act, the CEO may request the assistance of
that authority or provider, specifying the action that is sought.

A public authority or service provider must endeavour to comply
with arequest under subsection (3) if compliance is consistent
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23.

©)

@

2

©)

(4)

©)

(6)
v

with its duties and responsibilities and does not unduly prejudice
the performance of its functions.

Nothing in this section is to be taken to limit the operation of
section 23.

Exchange of information

In this section —

“corresponding authority” means a person or body in another
State or a Territory, or another country, that has functions
corresponding to those of the CEO under this Act;

“interested person” meansa person or body who or which, in the
opinion of the CEO, hasadirect interest in the wellbeing of a
child or aclass or group of children;

“relevant information” meansinformation that, in the opinion of
the CEQ, is, or islikely to be, relevant to —

(@ thewelbeing of achild or aclass or group of
children; or

(b)  the performance of afunction under this Act.

The CEO or an authorised officer may disclose relevant
information to a public authority, a corresponding authority, a
service provider or an interested person.

The CEO or an authorised officer may request a public authority, a
corresponding authority, a service provider or an interested person
who or which holdsrelevant information to disclose the
information to the CEO or authorised officer, as the caserequires.
A public authority, a service provider or an interested person may
comply with arequest under subsection (3) despite any law of this
State relating to secrecy or confidentiality.
If information is disclosed, in good faith, under subsection (2) or
in compliance with arequest under subsection (3) —
(& nocivil or criminal liability isincurred in respect of the
disclosure;
(b) thedisclosureisnot to be regarded as a breach of any
duty of confidentiality or secrecy imposed by law; and
(¢ thedisclosureisnot to be regarded as a breach of
professional ethics or standards or as unprofessional
conduct.

The CEO must establish procedures for the disclosure of
information under subsection (2).

The regulations may include provisions about —
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24,

25.

26.

27.

)

2
©)

(4)

©)

)
2

©)

@

(@ thereceipt and sorage of information disclosed under
this section; and

(b) therestriction of access to such information.
Delegation by CEO

The CEO may delegate to an officer or other person any power or
duty of the CEO under another provision of this Act.
The delegation must be in writing signed by the CEO.

A person to whom a power or duty is delegated under this section
cannot del egate that power or duty.

A person exercising or performing a power or duty that has been
delegated to the person under this section, isto betakento do soin
accordance with terms of the delegation unless the contrary is
shown.

Nothing in this section limits the ahility of the CEO to perform a
function through an officer or agent.

Division 4 — Authorised officers

Appointment of authorised officers
The CEO may appoint officers as authorised officers —
(@ generaly for the purposes of this Act; or
(b) for the purposes of provisions of the Act specified in the
appointment.
I dentity cards
The CEO must ensure that each authorised officer isissued with
an identity card in aform approved by the CEO.

An authorised officer must display his or her identity card
whenever dealing with a person in respect of whom the officer has
exercised, isexercising, or isabout to exercise, a power under this
Act.

In any proceedings the production by an authorised officer of his
or her identity card is conclusive evidence of his or her
appointment under section 25.

Division 5— Advisory bodies
Establishment of advisory bodies
In this section —
“advisory body” means a body established under subsection (2).
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The Minister may establish one or more bodies to provide advice
or assigtance to the Minister or the CEO on mattersrelevant to the
operation or adminigration of this Act.

Subsection (2) does not authorise the Minigter to establish a body
corporate.

An advisory body isto consist of such people asthe Minister
thinksfit.

An advisory body is to be established by an instrument signed by
the Minister that —

(@ identifies the members of the body and the length and
conditions of each of their appointments;

(b)  setsout the duties and responsibilities of the body; and

(c) setsout any other mattersin relation to the operation of
the body that the Minister considers appropriate.

The Minister may, by instrument signed by the Minister, amend or
canced an instrument made under subsection (5).

The Minister must cause an instrument made under this section to
be published in the Gazette.

Members of an advisory body are entitled to any remuneration and
allowances that the Minister may from time to time determine on
the recommendation of the Minister for Public Sector
Management.

Part 4 — Protection and care of children

Division 1 — Introductory matters

When child isin need of protection
In this section —

“harm”, in rdation to a child, means any detrimental effect of a
significant nature on the child’s wellbeing;

“neglect” includes failure by a child’s parentsto provide, arrange,
or alow the provision of —

(@ adequate carefor the child; or
(b) effective medical, therapeutic or remedial treatment
for the child.
For the purposes of this Part achild is*in need of protection”
if —
(@ thechild has been abandoned by his or her parents and,
after reasonable inquiries —
(i) the parents cannot be found; and

page 20



Children and Community Services Act 2004

29.
@

2

©)

(b)

(©)

(d)

(i)  nosuitable adult relative or other suitable adult
can be found who iswilling and able to care for
the child;

the child's parents are dead or incapacitated and, after
reasonable inquiries, no suitable adult relative or other
suitable adult can be found who iswilling and able to

care for the child;

the child has suffered, or islikely to suffer, harm asa
result of any one or more of the following —
(i) physical abuse;
(i)  sexual abuse
(i)  emotional abuse;
(iv)  psychological abuse;
(V) neglect,
and the child’'s parents have not protected, or are unlikely

or unable to protect, the child from harm, or further harm,
of that kind; or

the child has suffered, or islikely to suffer, harm asa
result of —

(i) thechild s parents being unable to provide, or
arrange the provision of, adequate care for the
child; or

(i)  thechild s parents being unable to provide, or
arrange the provision of, effective medical,
therapeutic or other remedia treatment for the
child.

Provisional protection and care: meaning and effect

A referencein this Part to achild being in, taken into, or placed in,
provisiond protection and careisareference to the child being in,
taken into, or placed in, the care of the CEO.

If achildisin provisional protection and care, the CEO, subject to
any interim order, has theright to make decisions about the
day-to-day care, welfare and devel opment of the child, including,
without limitation, decisions about any medical or dental
examination, treatment or procedure in respect of the child.

A child ceases to be in provisional protection and careif —

@
(b)

the child isreturned to or placed in the care of a person
under section 38(2);

the Court makes an interim order under section 133(2)(a)
that the child be returned to or placed with a parent of the
child;
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the Court makes an interim order under
section 133(2)(c); or

(d) the Court makes a protection order in respect of the child
or refuses to make such an order.
30. Child inthe CEO’scare
For the purposes of this Part achildis“inthe CEO’scare” if the
child —
(@ isinprovisona protection and care;
(b) isthesubject of a protection order (time-limited) or
protection order (until 18);
(c) isthesubject of anegotiated placement agreement; or
(d) isprovided with placement services under

section 32(1)(a).

Division 2 — Powers available to safeguard or promote

child’swellbeing

Subdivision 1 — General powers of CEO
31. CEO may cause inquiriesto be made about child

If the CEO receives information that rai ses concerns about a
child’ s wellbeing, the CEO may cause any inquiries to be made
that the CEO considers reasonably necessary for the purpose of
determining whether action should be taken to safeguard or
promote the child’ swellbeing.

32. Further

action by CEO

(1) If the CEO determines that action should be taken to safeguard or
promote a child’s wellbeing, the CEO must do any one or more of
the following —

@

(b)

provide, or arrange for the provision of, social servicesto
the child and, if appropriate, a parent or other relative of
the child;

arrange or facilitate a meeting between an officer and any
one or more of the following people —

(i) apaentor other rdative of the child;

(i) aperson whoissignificant in the child slife;
(i)  arepresentative of a service provider;
(iv) arepresentative of a public authority,

for the purpose of devel oping a plan to address the
ongoing needs of the child in away that ensures the best
outcome for the child;

page 22



Children and Community Services Act 2004

(c) enterinto anegotiated placement agreement in respect of
the child;

(d) causean investigation to be conducted by an authorised
officer for the purpose of ascertaining whether the child
may bein need of protection;

(e) take, or causeto be taken, intervention action in respect
of the child;

(f) take, or causeto be taken, any other action in respect of
the child that the CEO considers reasonably necessary.

(2)  Insubsection (1)(1)(e) —
“intervention action” means action that involves —
(& making an application for awarrant (provisiona
protection and care) under section 35;

(b)  taking the child into provisiona protection and care
under section 37; or

(c) making a protection application.
Subdivision 2 — Power s relating to investigation

Accessto child for purposes of investigation

(1) If, inthe course of an investigation referred to in section 32(2)(d),
an authorised officer believes on reasonable grounds that —

(@ itisinthebest interests of the child for the officer to
have access to the child before the child’ s parents
become aware of the investigation; or

(b) if the child's parents were to know in advance about the
proposed access, the proper and effective conduct of the
investigation would be likely to be jeopardised,

the authorised officer, without informing the child’ s parents, may
have access to the child at a school, hospital or place where a child
care service is provided, and remain at the school, hospita or
place, for aslong as the officer reasonably considers necessary for
the purposes of the investigation.

(2) Before exercising the power in subsection (1), the authorised
officer mugt notify the person in charge of the school, hospitd or
place of hisor her intention to exercise the power.

(3) Assoon as practicable after the authorised officer has had access
to the child, the officer must inform at least one of the child's
parents that the officer hashad such access and thereasons for it.

(4)  Anauthorised officer does not have to comply with subsection (3)
if —
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(@ theofficer believes on reasonable grounds that a person
may be charged with an offence involving harm to the
child and the officer’ s compliance with the subsection
may jeopardise an investigation of the offence;

(b) theofficer believes on reasonable grounds that
compliance with the subsection may expose the child to
harm or arisk of harm; or

(¢c) thechild hasrequested that the child's parents not be
informed and the officer believes on reasonable grounds
that it isin the best interests of the child to comply with
the request.

Warrant (access)

An authorised officer may apply to amagistrate for awarrant
(access) if, in the course of an investigation referred toin
section 32(1)(d), the officer —
(@ isdenied accesstoachild;
(b) believesthat he or she will be denied such access; or
(c) isunableto obtain entry to a place where the officer
suspects the child to be.

An application under subsection (1) must be made in accordance
with section 120.

On an gpplication under subsection (1) amagistrate may issue a
warrant (access) if the magidtrate is satisfied —
(8 astoamatter referred toin subsection (1)(a) or (c); or

(b) that there arereasonable grounds for the authorised
officer to have the belief referred to in subsection (1)(b).

Note: Section 121 contains provisions about the effect of a warrant (access).
Subdivision 3 — Provisional protection and care

Warrant (provisional protection and care)

An authorised officer who believes that a child isin need of
protection may apply to a magistrate for awarrant (provisional
protection and care) if the officer —

(& isunabletofind thechild;

(b) believesthat leaving the child at the place where the
child isliving poses an unacceptable risk to the child’s
wellbeing; or

(c) believesthat if aparent of the child or other person
becomes aware of a proposed protection application in
respect of the child, the child will be moved from the
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place where the child isliving and the officer will be
unable to find the child.

An application under subsection (1) must be made in accordance
with section 120.

On an gpplication under subsection (1) amagistrate may issue a
warrant (provisional protection and care) if the magistrateis
satisfied —

(8 that therearereasonable grounds for the authorised
officer to believe that the child isin need of protection;
and

(b) that —

(i) theauthorised officer has been unableto find the
child; or
(i) therearereasonable grounds for the authorised
officer to have abdlief referred toin
subsection (1)(b) or (c).
Note: Section 123 contains provisions about the effect of a warrant (provisional
protection and care).
Action after child taken into provisional protection and care
under warrant

This section appliesin relation to a child who istaken into
provisiond protection and care following the execution of a
warrant (provisional protection and care) issued under

section 35(3).

The CEO must make a protection application in respect of the
child —

(@ if thechildistaken into provisional protection and care
in a prescribed area of the State, as soon as practicable
after the child is taken into provisional protection and
care; or

(b) otherwise, as soon as practicable, but in any event not
more than 2 working days, after the child istaken into
provisiond protection and care.

The Court must endeavour to ensure that the first listing date for
the protection application isnot more than 3 working days after
the application is made.

Provisional protection and care without warrant if child at
immediate and substantial risk

In this section —
“officer” means an authorised officer or a police officer.
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An officer may, at any time, take a child into provisiona
protection and careif the officer suspects on reasonable grounds
that thereis an immediate and substantial risk to the child's
wellbeing.

For the purposes of subsection (2) the officer may —

(8 enter, a any time, any place where the officer suspects
the child to be; and

(b)  search the place for the purpose of finding the child.

As soon as practicable after a police officer takes a child into
provisiond protection and care under this section, the police
officer mugt notify the CEO, in amanner approved by the CEQO, of
his or her action and the reasons for it.

An officer does not need awarrant to exercise the powersin this
section.

When exercisng a power in this section an officer may use
reasonable force and assistance.

Action after child taken into provisional protection and care
without warrant

This section appliesin relation to a child who istaken into
provisiond protection and care under section 37.

If the CEO decides not to make a protection application or other
application under this Part in respect of the child, then, subject to
subsection (3), the CEO mugt ensure that, as soon as practicable
after the child is taken into provisional protection and care, the
child isreturned to or placed in the care of —
(8 aparent of the child;
(b) aperson who was providing day-to-day care for the child
at the time the child was taken into provisional protection
and care; or

(c)  with the consent of a parent of the child, any other
person.

If the child was in the CEO'’ s care immediately before being taken

into provisional protection and care, the CEO may make any

arrangement for the care of the child that the CEO considers

appropriate.

If the CEO decides to make a protection application or other

application under this Part in respect of the child, the CEO must

make the application —

(@ if thechildistaken into provisional protection and care

in a prescribed area of the State, as soon as practicable

page 26



Children and Community Services Act 2004

©)

30.
@

2

3
(4)

after the child is taken into provisional protection and
care; or

(b)  otherwise, as soon as practicable, but in any event not
more than 2 working days, after the child istaken into
provisiond protection and care.

If a protection application is madein respect of the child, the
Court must endeavour to ensure that the first listing dateis not
more than 3 working days after the application is made.

Provisional care plan

In this section —
“provisional careplan” meansa written plan that —
(@ identifiesthe needs of the child whilethechildisin
provisiond protection and care;
(b) outlines steps or measuresto be taken in order to
address those needs; and
(c) setsout decisions about the care of the child
including —
(i) decisions about placement; and
(i)  decisions about contact between the child and a
parent, sibling or other relative of the child or
any other person who is significant in the child's
life.
If—
(@ achildistaken into provisional protection and care under
this Division; and
(b) the CEO decides, or isrequired, to make a protection
application in respect of the child,
the CEO must prepare and implement a provisiond care plan for
the child within 7 working days after the child istaken into
provisiond protection and care.
The CEO may modify a provisional care plan at any timeif the
CEO considersthat it is appropriate to do so.

As soon as practicable after the CEO prepares or modifies a
provisiond care plan, the CEO must ensure that a copy of the care
plan or modification, as the case requires, is given to —

(& thechild;

(b) aparent of the child;

(c) any carer of the child; and

(d) any other person considered by the CEO to have a direct
and sgnificant interest in the wellbeing of the child.
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Subdivision 4 — Other powers

Power to keep child under 6 yearsof agein hospital

In this section —

“officer in charge’, inrelation to a hospitd, means the person for
the time being in charge of the hospital.

If—

(@ achildunder 6 years of ageis brought to ahospital for
observation, assessment or treatment or isadmitted to a
hospital; and

(b) theofficer in charge believes on reasonabl e grounds that
the childisin need of protection,

the officer in charge may keep the child in the hospitd for the
purpose of observation, assessment or treatment or otherwise to
safeguard or promote the wellbeing of the child.

A child may be kept in ahospital under subsection (2) whether or
not a parent of the child consents to that action.

If achildiskept in ahospital under subsection (2), the officer in
charge mugt notify the CEO of that action as soon as practicable.
Notification under subsection (4) may be given oraly or in
writing, but if given ordly must be confirmed in writing as soon as
practicable after it is given.

The officer in charge may give to the CEO any information
relating to the child that the officer in charge reasonably believes
is necessary to safeguard or promote the wellbeing of the child.

A child must not be kept in a hospital under subsection (2) for
more than 2 working days.

A person must not take a child who is being kept in a hospital
under subsection (2) from the hospital except with the consent of
the CEO or the officer in charge.

Penalty: $12 000 and imprisonment for one year.

The officer in charge must consult with the CEO before giving
consent for the purposes of subsection (8).

Itisadefencein proceedingsfor an offence under subsection (8)
to prove that the person charged did not know, and could not
reasonably have known, that the child was being kept in the
hospital under subsection (2).

Power to move child to safe place

In this section —

“officer” means an authorised officer or a police officer;
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“responsible person”, in relation to a child, means —
(8 aparent of the child;
(b) anadult relative of the child; or
(¢ anadult with whom the child usually lives.

(2)  An officer may move a child to a safe placeif the officer findsthe
child at a place other than the child’ s usual place of residence and
the officer believes on reasonable grounds —

(@ that the childisnot under the immediate supervision of a
parent of the child or an adult capable of adequately
supervising the child; and

(b) that —

(i) thereisarisk tothewellbeing of the child
because of the nature of the place where the
child is found, the behaviour or vulnerability of
the child at that place, or any other
circumstance; or

(i)  thechildisan absentee student as defined in the
School Education Act 1999 section 32.

(3) A lock-up (including a place that is prescribed as alock-up for the

purposes of the Court Security and Custodial Services Act 1999) is
not a safe place for the purposes of subsection (2).

(4)  An officer does not need awarrant to exercise the power in
subsection (2).

(5) When exercising the power in subsection (2) an officer may use
reasonable force and assistance.

(6) If, inthe exercise of the power in subsection (2), an officer moves
a child to a place other than the child' s usual place of residence or
school, the officer must immediately —

(8 cause reasonable steps to be taken to contact a
responsible person and inform that person —
(i) that the child has been moved to a safe place;
and
(if)  of thelocation of that place;
and
(b) if the officer isa police officer, cause the CEO to be
informed of the matters mentioned in paragraph (a)(i)
and (ii).

(7) If aresponsible person is contacted under subsection (6), an
officer must immediately cause arrangements to be made for the
child to be placed in, or returned to, the care of that person.
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(8) If aresponsible person cannot be contacted under subsection (6),
an officer must immediately cause arrangements to be made for
the care of the child until the child isplaced in, or returned to, the
care of aresponsible person or otherwise dealt with under this
Part.

Note: Division 8 confers certain powers on authorised officers and police
officers in relation to children moved to a safe place under this section.

Division 3— Protection orders
Subdivision 1 — Introductory matters
42 Terms used in this Division
In this Division —
“child”, inrelation to a protection order, meansthe child in

respect of whom the order was made;

“enduring parental carer” meansthe person or persons given
parenta respongbility for a child under a protection order
(enduring parental responsibility);

“parent”, inrelation to a child who is the subject of a protection
order other than a protection order (supervision), includes
any person who would have had parental responsibility for
the child if the order had not been made;

“party to theinitial proceedings’, inrelation to a protection
order, means a person who was a party to the protection
proceedings in which the order was made.

43. Protection order
A reference in this Part to a protection order isareference to any
of the following types of order —
(8 aprotection order (supervision);
(b) aprotection order (time-limited);
(c) aprotection order (until 18);
(d) aprotection order (enduring parental responsibility).

Subdivision 2 — Applications for, and making of, protection orders

44, Application for protection order
(1) A protection application can be made only by the CEO.
(2) A protection application must —
(@ belodged with the Court;
(b)  specify the type of protection order sought;

(c) statethe grounds under section 28(2) on whichitis
made; and

(d)  otherwise comply with any applicable rules of court.
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If aprotection order (enduring parental responsbility) is sought a
protection application must nominate the person or personsto
whom parental responsibility for the child is proposed to be given.

When a protection application islodged, the Court must fix the
day, time and place for the Court to first deal with the application.

As soon as practicable after lodging a protection application, the
CEO must give a copy of it to—
(@ thechild;
(b) aparent of the child; and
(c) any other person considered by the CEO to have a direct
and sgnificant interest in the wellbeing of the child.

Each copy of a protection application given under subsection (5)
must be accompanied by notice of the first listing date.
Court may make protection order

If, on a protection application, the Court finds that the child isin
need of protection the Court may, subject to this Part —

(@ makethe protection order sought in respect of the child;
or

(b)  make another protection order in respect of the child.
No order principle

The Court must not, on a protection application, make a protection
order in respect of a child unless the Court is satisfied that making
the order would be better for the child than making no order at all.

Subdivision 3 — Protection orders (supervision)
Protection order (supervision)

A protection order (supervision) isan order providing for the
supervision of the wellbeing of a child by the CEO for the period
specified in the order.

A protection order (supervision) does not affect the parental
responsibility of any person for the child except to the extent (if
any) necessary to give effect to the order.

Duration of protection order (supervision)

A protection order (supervision) remainsin force for the period
specified in it unlessit is extended under section 49 or revoked
under Subdivision 7.

The period specified in the order must not exceed 2 years and must
end before the child reaches 18 years of age.
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Extension of protection order (supervision)

The CEO may apply to the Court for the extension of a protection
order (supervision).
If an application under subsection (1) is made but not determined

before the end of the period referred to in section 48(1), the order
remainsin force until the application is determined.

On an gpplication under subsection (1) the Court may, if satisfied
that it isin the best interests of the child to do so, extend the order
for a period not exceeding 2 yearsthat ends before the child
reaches 18 years of age.

A protection order (supervision) must not be extended more than
once under this section.
If, on an application under subsection (1), the Court is satisfied
that each party to theinitial proceedings consentsto the
application, the Court may extend the order in the absence of the
parties.
The referencein subsection (5) to each party to theinitial
proceedings does not include the child unless —

(@ thechild haslegal representation; or

(b) the Court is satisfied that the child has sufficient maturity
and understanding to give consent.

Conditions of protection order (supervision)

Itisacondition of every protection order (supervision) that a
parent of the child keeps the CEO informed about where the child
isliving.
A protection order (supervision) may include conditionsto be
complied with by —

(& thechildif, in the opinion of the Court, the child isable

to understand the condition;

(b) aparent of the child; or

(¢ anadult with whom the childisliving.
A protection order (supervision) must not include a condition
about —

(@ theperson or persons with whom the child isto live,
unless the condition relates to the child living with a
parent of the child specified in the order; or

(b) whoistohaveresponshility for the day-to-day care,
welfare and development of the child.
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Variation of conditions of protection order (supervision)

In this section —

“condition” means a condition of a protection order (supervision)
other than the condition referred to in section 50(1).

A party to theinitial proceedings may apply to the Court for the
variation, addition or substitution of a condition.
On an gpplication under subsection (2) the Court may —

(@ vary acondition in any manner that the Court considers

appropriate; or

(b) add or substitute a condition.
The Court must not grant an application under subsection (2)
unlessit is satisfied that —

(& new factsor circumstances have arisen since the
condition was imposed or last varied, as the case may be;
or

(b)  each party to theinitial proceedings consents to the
application.
The reference in subsection (4)(4)(b) to each party to theinitia
proceedings does not include the child unless —
(@ thechild haslegal representation; or
(b) the Court is satisfied that the child has sufficient maturity
and understanding to give consent.
Authorised officer entitled to have access to child

While a protection order (supervision) isin force in respect of a
child, an authorised officer may have access to the child at any
reasonable time.

An authorised officer may apply to amagistrate for awarrant
(access) if the officer —

(8 isdenied accessto the child; or

(b) isunableto find the child for the purposes of access.
An application under subsection (2) must be made in accordance
with section 120.

On an gpplication under subsection (2) amagistrate may issue a
warrant (access) if the magidrate is satisfied asto amatter referred
toin subsection (2)(a) or (b).

Note: Section 121 contains provisions about the effect of a warrant (access).
Provision of social services

While a protection order (supervision) isin force in respect of a
child the CEO must ensure that the child and the child's parents
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are provided with any social servicesthat the CEO considers
appropriate.

Subdivision 4 — Protection orders (time-limited)
Protection order (time-limited)

A protection order (time-limited) isan order giving the CEO
parental responsbility for a child for the period specified in the
order.

While aprotection order (time-limited) isin forcein respect of a
child the CEO has parental responsibility for the child to the
exclusion of any other person.

Duration of protection order (time-limited)

A protection order (time-limited) remainsin force for the period
specified in the order unlessit is extended or revoked under
section 56 or revoked under Subdivision 7.

The period specified in the order must not exceed 2 years and must
end before the child reaches 18 years of age.

Extension of protection order (time-limited)

The CEO may apply to the Court for the extension of a protection
order (time-limited).

An application under subsection (1) may be made at any time
while the order isin force but only after areview of the care plan
for the child has been carried out under section 90.

If an application under subsection (1) is made but not determined
before the day on which the order would otherwise expire, the
order remainsin force until the application is determined.

On an application under subsection (1) the Court may, if satisfied
that it isin the best interests of the child to do so—
(8 extendthe order for aperiod not exceeding 2 yearsthat
ends before the child reaches 18 years of age; or
(b) revokethe order and, subject to this Part, make another
protection order in respect of the child.

A protection order (time-limited) may be extended more than once
under this section.

If, on an application under subsection (1), the Court is satisfied
that each party to theinitial proceedings consentsto the
application, the Court may extend the order in the absence of the
parties.

The referencein subsection (6) to each party to theinitial
proceedings does not include the child unless —
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(@ thechildhaslegal representation; or

(b) the Court is satisfied that the child has sufficient maturity
and understanding to give consent.

Subdivision 5 — Protection orders (until 18)
Protection order (until 18)

A protection order (until 18) isan order giving the CEO parenta
responsibility for a child until the child reaches 18 years of age.

While aprotection order (until 18) isin force in respect of a child
the CEO has parenta responsbility for the child to the exclusion
of any other person.

Restriction on making protection order (until 18)

The Court must not make a protection order (until 18) in respect of
achild unless the Court is setisfied that long-term arrangements
should be made for the wellbeing of the child.

Duration of protection order (until 18)

A protection order (until 18) remainsin force until the child
reaches 18 years of age unlessit isrevoked under Subdivision 7.

Subdivision 6 — Protection or ders (enduring parental responsibility)

60.
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Protection order (enduring parental responsibility)

A protection order (enduring parental responsibility) is an order
giving anatural person, or 2 natural personsjointly, parental
responsibility for a child until the child reaches 18 years of age.

A protection order (enduring parental responsibility) cannot give
parental respongbility for a child to the CEO or aparent of the
child.

While a protection order (enduring parentd responsibility) isin
forcein respect of a child the enduring parental carer has parental
responsibility for the child to the exclusion of any other person.

Restriction on making protection order (enduring parental
responsibility)

In this section —

“proposed carer” means—

(@ if the protection order (enduring parenta
responsibility) is sought by the CEO, a person
nominated under section 44(3) or 68(3); or

(b) inany other case, a person to whom parental
responsibility for the child is proposed to be given
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under the protection order (enduring parental
responsibility).
The Court must not make a protection order (enduring parenta
responsibility) in respect of a child unless the Court is satisfied —

(@ that long-term arrangements should be made for the
wellbeing of the child; and

(b) that, having regard to the report mentioned in
subsection (3), the proposed carer or each proposed carer
is—
(i) asuitable person to provide long-term care for
the child; and

(i)  willing and ableto provide such care.

The CEO must provide the Court with awritten report that —
(@ containsinformation addressing the mattersreferred toin
subsection (2)(b)(i) and (ii); and
(b)  outlinesthe proposed arrangements for the wellbeing of
the child.

If the child isan Aboriginal child or a Torres Strait 1slander child,
the Court must, in assessing the suitability of a proposed carer for
the purposes of subsection (2)(b), have regard to the Aboriginal
and Torres Strait Ilander child placement principle set out in
section 12.

If the child isfrom a culturally or linguistically diverse
background, the Court must, in assessing the suitability of a
proposed carer for the purposes of subsection (2)(b), have regard
to any guiddines established under section 80.

Duration of protection order (enduring parental
responsibility)

A protection order (enduring parental responsibility) remainsin
force until the child reaches 18 years of age unlessit isrevoked
under Subdivision 7.

Conditions of protection order (enduring parental
responsibility)

A protection order (enduring parental responsibility) may include
conditions about contact between the child and another person.

A protection order (enduring parental responsibility) must not
include any other conditions.

Variation of conditions of protection order (enduring parental
responsibility)

In this section —
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“condition” means a condition referred to in section 63(1).

A party to theinitial proceedings may apply to the Court for the
variation, addition or substitution of a condition.
On an gpplication under subsection (2) the Court may —

(@ vary acondition in any manner that the Court considers

appropriate; or

(b) add or substitute a condition.
The Court must not grant an application under subsection (2)
unlessit is satisfied that —

(& new factsor circumstances have arisen since the
condition was imposed or last varied, as the case may be;
or

(b)  each party to theinitial proceedings consents to the
application.
The reference in subsection (4)(4)(b) to each party to theinitia
proceedings does not include the child unless —
(@ thechildhaslegal representation; or
(b) the Court is satisfied that the child has sufficient maturity
and understanding to give consent.

Court may order paymentsto enduring parental carer

On the making of a protection order (enduring parental
responsibility), or at any time while such an order isin force, the
Court may, on the application of a party to theinitia proceedings,
order the CEO to pay to the enduring parental carer amountsin
accordance with the prescribed scale a such intervalsasare
prescribed.

The CEO must give effect to an order made under subsection (1).

The Court may, on the application of a party to theinitia
proceedings, revoke an order made under subsection (1).
For the purposes of this section, the regulations —

(8 aeto prescribethe scale of amounts payable;

(b)  may prescribe different amounts for different classes of
children; and

(c) aeto prescribetheintervalsat which payments areto be
made.

Provision of social services

Without limiting section 21(1)(a), while a protection order
(enduring parental responsibility) isin force in respect of a child
the CEO may cause the child and the enduring parental carer to be
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Subdivision 7 — Revocation and replacement of protection orders
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Revocation of protection order

A party to theinitial proceedings may apply to the Court for the
revocation of a protection order.

On an application under subsection (1) the Court may, if satisfied
that it isin the best interests of the child to do so —
(& confirm the order;
(b)  revokethe order; or
(c) revokethe order and, subject to this Part, make another
protection order in respect of the child.

Replacement of protection order

The CEO may apply to the Court for the revocation of a protection
order and the making of another protection order in respect of the
child.

An application under subsection (1) must specify the type of
protection order sought.

If a protection order (enduring parental responsbility) is sought an
application under subsection (1) must nominate the person or
persons to whom parental responsibility for the child is proposed
to be given.
On an agpplication under subsection (1) the Court may, if satisfied
that it isin the best interests of the child to do so —
(& confirm the order; or
(b) revokethe order and, subject to this Part, make the
protection order sought or another protection order in
respect of the child.

Subdivision 8 — General

Applicationsfor extension, variation, revocation or
replacement of protection orders

This section applies to an application under this Division for the
extension, variation, revocation or replacement of a protection
order.
The application must —

(@ belodged with the Court; and

(b)  comply with any applicablerules of court.
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When the application islodged, the Court must fix the day, time
and place for the hearing of the application.

The applicant mug, as soon as practicable after lodging the
application, give a copy of it to al other partiesto theinitial
proceedings.

Each copy of the application given under subsection (4) must be

accompanied by notice of the day, time and place fixed under
subsection (3).

Form of protection order

A protection order must be in writing and mugt state the child's
name and date of birth.

A protection order, if made on a protection application, must sate
the basis under section 28 for finding that the child isin need of
protection.

Child’sdate of birth

In the absence of evidence of the child’ s date of birth, the Court
must determine a date of birth for the child for the purposes of
section 70(1).

The date of birth of a child stated in a protection order isto be
taken to be the child' s date of birth for the purposes of this Act
unless the Court otherwise determines.

Partiesto proceedingsto be given copy of protection order

If the Court makes a protection order it must take all reasonable
steps to ensure that each party is given acopy of the order.

Maintenance of children under certain orders
In this section —
“relevant person” means —
(@ if theorder concerned isaprotection order
(time-limited) or a protection order (until 18), the
CEOQ; or

(b) if the order concerned is a protection order (enduring
parental responghility), the enduring parental carer.

On the making of a protection order (time-limited), protection
order (until 18) or protection order (enduring parenta
responsibility) in respect of a child, or at any time while such an
order isin force, the Court may, on the application of a party to the
initia proceedings, order a parent of the child whois able to pay
for, or contribute towards, the maintenance of the child to pay to
therelevant person —
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(& any amount for the past maintenance of the child by the
relevant person; and

(b)  any amount, or such periodical anounts, for the future
maintenance of the child by therelevant person,

that the Court cons ders appropriate.

The Court may make an order under subsection (2) in the absence
of the parent concerned if it is satisfied that the parent has received
adequate notice of the application.

If an order is made under subsection (2), the Court must cause a
certified copy of the order to be sent to —

(& the Family Court; or
(b) acourt of akind referred to in the Family Court Act 1997

section 39(a) that can, under that section, exercisethe
Family Court’s non-federal jurisdictions,

whichever is nearest to the place at which the order was made, for
registration in accordance with the Family Court Act 1997 and the
order, when so registered, isto be taken for al purposesto be an
order made under that Act by the Family Court or the court
referred to in paragraph (b), asthe caserequires.

Division 4 — Negotiated placement
M eaning of “child”
In this Division —
“child”, in relation to a negotiated placement agreement, means
the child in respect of whom the agreement is made.

Negotiated placement agreement

Where the parents of a child are unableto carefor the child, the
parents acting together and the CEO may enter into an agreement
under which the CEO isrequired to make a placement
arrangement for the child.

The parents of the child acting together and the CEO may, at any
time before the expiry or termination of a negotiated placement
agreement, extend the agreement.

Despite the requirement in subsections (1) and (2) for the parents
of the child to act together, a negotiated placement agreement may
be entered into or extended by a parent of the child if —

(@) after reasonableinquiries any other parent of the child
cannot be found;
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(b)  any other parent of the child has failed to respond within
areasonable timeto arequest that he or she enter into or
extend anegotiated placement agreement;

(c) any other parent of the child does not have ongoing
contact with the child; or

(d) itisnat, inal the circumstances of the case, reasonably
practicable to request any other parent of the child to
enter into or extend a negotiated placement agreement.

In deciding whether to enter into, extend or terminate a negotiated
placement agreement, the CEO must take into account any views
expressed by the child.

The CEO must not enter into or extend anegotiated placement
agreement in respect of a child if there are reasonable grounds to
believe that the child isin need of protection.

A negotiated placement agreement and any extension of the
agreement must be —
(& inwriting; and
(b) signed by —
(i) theCEO; and
(i)  the parents of thechild or, if subsection (3)

applies, the parent who is entering into or
extending the agreement.

Duration of negotiated placement agr eement

A negotiated placement agreement has effect for the period
specified in the agreement or any extension of the agreement
unlessit isterminated under section 77.

Termination of negotiated placement agreement
A negotiated placement agreement may be terminated at any time
by —

(& theCEG; or

(b) aparent of the child (whether or not the parent isa party
to the agreement),

by written notice given to the parties, or other parties, to the
agreement.
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Division 5— Children inthe CEO’scare
Subdivision 1 — Charter of Rights

CEO to prepare Charter of Rights

Within 12 months after the commencement of this Part, the CEO
must prepare a Charter of Rightsfor al children in the CEO’s
care.

The CEO must promote compliance with the Charter of Rights.

The CEO must ensurethat al children in the CEO’s care are given
a copy of the Charter of Rights and written information about it.

The CEO must cause the Charter of Rightsto be published in a
manner that the CEO considers appropriate.

The Charter of Rights must be laid before each House of
Parliament by the Minister within 6 sitting days after the Charter is
published by the CEO.

Subdivision 2 — Placement arrangements
Power of CEO to arrange placement of child

In this section —
“child” meansa child whoisin the CEO' s care.

The CEO may make —
(@ anarangement for the placement of a child —
(i) with anindividua approved by the CEO in
accordance with the regulations;

(i)  with aperson or body who or which has entered
into an agreement under section 15(1) for the
provision of placement services; or

(i)  inaresidentia facility operated or managed by
the Department or another public authority;
or
(b)  any other arrangement for the placement of the child that
the CEO considers appropriate.
The CEO may at any time cancel a placement arrangement made

in respect of a child and make another placement arrangement in
respect of the child.

Without limiting section 248(1), the regulations may make
provision for and in relation to the approval of individuas for the
purposes of subsection (2)(&)(i).
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Guidelinesfor placement of certain children

Within 12 months after the commencement of this Part, the CEO
must establish written guidelines (the “ guidelines’) to be
observed when making placement arrangements for children from
culturaly or linguistically diverse backgrounds.

Without limiting the scope of the guidelines, they are to address
the need to preserve and enhance a child's cultural, ethnic and
religious identity.

The CEO may amend or replace the guidelines.

The guidelines are not to apply to Aboriginal or Torres Strait

Idander children.

Note: Section 12 sets out the relevant principle relating to the placement of
Aboriginal or Torres Strait Islander children.

M attersrelevant to placement of Aboriginal or Torres Strait

Idander children

The CEO must ensure that an officer who isan Aborigina person
or aTorres Strait Idander isinvolved at al relevant timesin the
making of a placement arrangement in respect of an Aborigina
child or aTorres Strait |lander child.

The CEO must consult with an Aboriginal or Torres Strait Islander
agency, approved by the CEO for the purposes of this section,
regarding the prospective placement of an Aboriginal child or a
Torres Strait |dander child.

Payment for careunder placement arrangement

The CEO may make paymentsto aperson for or in relation to the
provision of care for a child under a placement arrangement.

I nspection of place where child living

An authorised officer may, at any time, enter a place where a child
isliving under a placement arrangement for the purpose of
inspecting the place and making any inquiriesin relation to the
wellbeing of the child that the authorised officer considers
appropriate.

Authorised officer may request carer to hand over child

An authorised officer may at any timerequest a carer of achild to
hand over the child to the officer.

Warrant (apprehension) where child not handed over

If a carer does not comply with arequest made by an authorised
officer under section 84 the officer may apply to a magistrate for a
warrant (apprehension).
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(2)  An application under subsection (1) must be madein accordance
with section 120.

(3)  On an application made under subsection (1) a magistrate may
issue a warrant (apprehension) if the magistrateis satisfied that the
carer has not complied with the request.

Note: Section 122 contains provisions about the effect of a warrant
(apprehension).
86. Warrant (apprehension) where child absent or taken without
authority

(1) If anauthorised officer or apolice officer believes on reasonable
groundsthat a child is absent, or has been taken, without lawful
authority from a place where the child was living under a
placement arrangement the officer may apply to amagistrate for a
warrant (apprehension).

(2)  An application under subsection (1) must be madein accordance
with section 120.

(3)  On an application made under subsection (1) a magistrate may
issue awarrant (apprehension) if the magistrateis satisfied that
there are reasonable grounds for the suspicion mentioned in that
subsection.

Note: Section 122 contains provisions about the effect of a warrant
(apprehension).

87. Apprehension without warrant in certain circumstances
(1) Inthissection —
“officer” means an authorised officer or a police officer.

(2) If an officer suspects on reasonable grounds that —

(@ achildisabsent, or has been taken, without lawful
authority from a place where the child was living under a
placement arrangement; and

(b) thereis—

(i) animmediate or substantid risk to the wellbeing
of the child; or

(i) asdignificant likelihood that unlessthe childis
apprehended immediately the officer will not be
ableto find the child,

the officer may apprehend the child and take the child to the place
mentioned in paragraph (&) or such other place asthe CEO directs.
(3)  For the purposes of subsection (2) an officer may —

(8 enter, a any time, any place where the officer reasonably
believes the child to be; and

(b)  search the place for the purpose of finding the child.
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An officer does not need awarrant to exercise the powersin this
section.

When exercisng a power under this section an officer may use
reasonabl e force and assistance.

Without limiting subsection (5), when exercising a power under
this section an authorised officer may be accompanied by a police
officer.

Subdivision 3 — Care plans
M eaning of “parent”
In this Subdivision —
“parent” has the meaning given to that term in section 42.

Careplan
In this section —
“care plan” meansawritten plan that —
(@ identifiesthe needs of the child;
(b)  outlines steps or measuresto be taken in order to
address those needs; and
(c) setsout decisions about the care of the child
including —
(i) decisions about placement; and
(i)  decisions about contact between the child and a
parent, sibling or other relative of the child or

any other person who is significant in the child's
life.

As soon as practicable after a child first comesinto the CEO's
care, the CEO must prepare and implement a care plan for the
child.

Subsection (2) does not apply in the case of a child taken into
provisiond protection and care.

Note: Section 39 requires the CEO to prepare and implement a provisional
care plan for a child taken into provisional protection and care.

The CEO may modify a care plan at any timeif the CEO considers
that it isappropriate to do so.

Without limiting subsection (4), the CEO must, in the case of a
child who is about to leave the CEO'’ s care, modify the care plan
for the child so that it —

(@ identifiesthe needs of the child in preparing to leave the
CEO'scareand in his or her trangtion to other living
arrangements after leaving the CEO’ s care; and
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(b)  outlines steps or measures designed to assist the child to
meet those needs.

As soon as practicable after the CEO prepares or modifies a care
plan, the CEO must ensure that a copy of the care plan or
modification, asthe caserequires, isgiven to —

(@ thechild;

(b)  each parent of the child;

(c) any carer of the child; and

(d) any other person considered by the CEO to have a direct

and sgnificant interest in the wellbeing of the child.

Review of careplan

The CEO must carry out areview of the operation and
effectiveness of every care plan at regular interval s not exceeding
12 months.

In the course of the review the CEO must have regard to any
views expressed by —
(@ thechild;
(b) aparent of the child;
(c) any carer of the child; and
(d) any other person considered by the CEO to have a direct
and sgnificant interest in the wellbeing of the child.

The CEO must prepare a written report on the outcome of the
review and must ensure that, where practicable, a copy of the
report is given to each of the people mentioned in subsection (2).

The CEO must keep arecord of reviews carried out, and reports
prepared, under this section in amanner that the CEO considers
appropriate.

Subdivision 4 — Review of case planning decisons
Termsused in this Subdivision

In this Subdivision, unless the contrary intention appears —

“applicant” means a person who makes an application under
section 93(1);

“care plan” hasthe meaning given to that term in section 89(1);

“case planning decision”, in relation to a child, means a decision
set out in acare plan for the child;

“casereview panel” meansthe casereview pane established
under section 92;

“parent” has the meaning given to that term in section 42.
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Case review panel

The CEO must establish a case review panel for the purposes of
this Subdivision.

The casereview panel isto consist of not less than 3 members
appointed by the CEO.

The members of the case review pand are to be people who have
such experience, sKills, attributes or qualifications asthe CEO
considers appropriate to enable them to effectively perform their
review function.

An officer isnot eligible to be appointed, or hold office, asa
member of the casereview pand.

The CEO may remove and replace members of the case review
panel.

The CEO must appoint one of the members of the case review
panel to be the chairperson.
The CEO may —

(@ direct that the members of the case review panel (other
than an employee as defined in the Public Sector
Management Act 1994 section 3(1)) are to be paid
remuneration or allowances or both; and

(b)  determine the amount of any such payments on the
recommendation of the Minister for Public Sector
Management.

The CEO must provide the case review panel with such support
services asit may reasonably require.
Initial review
An application for the review of a case planning decision may be
made to the CEO by —

(& thechild;

(b) aparent of the child;

(c) any carer of the child; or

(d) any other person considered by the CEO to have a direct

and sgnificant interest in the wellbeing of the child.

The application —

(& must beinwriting; and

(b)  must set out the grounds on which areview is sought.
The application must be made within —
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(8 14 days after the day on which the applicant received a
copy of a care plan or modification of a care plan setting
out the relevant case planning decision; or

(b)  any longer period that the CEO in special circumstances
alows.

The CEO must refer the application, together with such other
material as the CEO considersrelevant, to the case review panel.

On areferral under subsection (4) the case review panel must
consider the application and other materia (if any) and report to
the CEO on itsrecommendationsin respect of the application.

The CEO, after considering the report of the case review panel and
any other information available to the CEO, must —
(@ confirm, vary or reverse the case planning decision;
(b)  substitute another decision for the case planning decision;
or
() refer thematter back to the case review panel for further
consideration and report.

The CEO must give the applicant written notice of hisor her
decision under subsection (6) and written reasons for it.

If an application is made under subsection (1), the decision that is
the subject of the application continues to have effect pending the
review unless the CEO otherwise directs.

Review of CEO’sdecison

A person who is aggrieved by a decision made by the CEO under
section 93(6)(a) or (b) may apply to the State Administrative
Tribunal for areview of the decision.

Procedure

The CEO may give directionsin writing to the case review panel
astoits procedure, but otherwise, subject to subsection (2), the
case review panel may determine its own procedure.

The casereview panel must give each applicant areasonable
opportunity to make submissionsin respect of the application.

Division 6 — Provisions about leaving the CEO’s care

People who qualify for assistance
For the purposes of this Division a person qualifies for assistance
if —

(@ theperson hasleft the CEO’s care;

(b)  the personisunder 25 years of age; and
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(c) theperson at any time after the person reached 15 years
of age —
(i) wasthe subject of a protection order
(time-limited) or a protection order (until 18);

(i)  wasthe subject of anegotiated placement
agreement in force for a continuous period of at
least 6 months; or

(i)  was provided with placement services under
section 32(1)(a) for a continuous period of at
least 6 months.

Entitlement to personal material
In this section —
“personal material”, inrelation to a child, means —
(@ thechild shirth certificate;
(b)  thechild s passport;
(c) any schooal report or other report relating to the child’s
education;
(d) any photograph of the child; or
(e) any other document or material relating to the child

that is prescribed, or of a class prescribed, in the
regulations.

When a child leaves the CEO' s care, the child has aright to the
possession, free of charge, of any personal material held by the
Department or by any person or body who or which has provided
care for the child under a placement arrangement.

Social services

The CEO must ensurethat a child who leaves the CEO’ s careis
provided with any social servicesthat the CEO considers
appropriate having regard to the needs of the child asidentified in
the care plan for the child under section 89.

Subsection (1) does not apply to a child who ceasesto bein
provisiond protection and care.

Information and advisory services

Without limiting section 98, the CEO must ensure that a person
who qualifies for assigtance is provided with services to assist the
person to do any one or more of the following —

(@ obtain accommodation;
(b)  undertake education and training;
(c) obtain employment;
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(d) obtainlegal advice;
(e) access health services;
(f)  access counsdling services.
100. Financial assistance
(1) The CEO may provide a person who qualifies for assistance with
financial assigance in the form of —
(& acontribution to expenses incurred in obtaining,
furnishing and equi pping accommodation;
(b) acontribution to expensesincurred by the person in
living near the place where the person is, or will be —
(i) employed or seeking employment; or
(i)  undertaking education or training;
or
(c) agrantto enablethe person to meet expenses connected
with his or her education or training.

(2) Financial assistance may be provided under this section on any
terms and conditions that the CEO considers appropriate.

(3)  Without limiting subsection (2), the terms and conditions may
include provisions as to repayment and the recovery of
outstanding amounts.

Division 7 — Offences

Subdivision 1 — Children generally
101. Failing to protect child from harm
(1) A person who hasthe care or control of a child and who engages
in conduct —

(& knowing that the conduct may result in the child
suffering harm as aresult of any one or more of the
following —

(i) physical abuse;
(i)  sexual abuse
(i)  emotional abuse;
(iv)  psychological abuse; or
(v) neglect as defined in section 28(1);
or
(b)  reckless asto whether the conduct may have that resullt,
isguilty of acrime, and isliable to imprisonment for 10 years.
(2) Insubsection (1) —
“engagein conduct” means —
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(& todoanact; or
(b)  toomit to do an act;
“harm” hasthe meaning given to that term in section 28(1).

103. Tattooing or branding

A person must not in any manner tattoo or brand any part of the
body of a child unless the person has first obtained the written
consent of a parent of the child to tattoo or brand the child in that
manner and on that part of the child's body.

Penalty: $12 000 and imprisonment for one year.
104. Providing long-term carefor young children
(1) Inthissection—

“prescribed period”, inrelation to —

(@ achildwhoisunder 12 months of age, means
one month; or

(b)  any other young child, means a period of
3 consecutive months;

“provide care’, in relation to a young child, meansto exercise
responsibility for the day-to-day care, welfare and
development of the child;

“residence order” means aresidence order made under the
Family Law Act 1975 of the Commonwealth or the Family
Court Act 1997;

“gpecific issues order” means a specific issues order made under
the Family Law Act 1975 of the Commonwealth or the
Family Court Act 1997 which confers responshility for the
day-to-day care, welfare and development of a child;

“young child” means a child who has not reached an age at which
the child isrequired to be enrolled in an educationa
programme under the School Education Act 1999
section 9(2).

(2) A person must not provide care for ayoung child for longer than
the prescribed period unless the personis—

(8 aparent of the child;

(b) anadult reative of the child;

(c) acare of the child;

(d) aperson who has made an application for aresidence
order or specific issues order in relation to the child, at
any time before the application isfinaly determined;
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(e) apersoninwhosefavour aresidence order or specific
issues order has been madein relation to the child, while
the order isin force; or

(f) apersonwhoisproviding care for the child in
accordance with an approval under subsection (3).

Penalty: $12 000 and imprisonment for one year.
The CEO may give a person approval to provide care for a young
child.
An approval under subsection (3) —
(& must beinwriting;
(b) haseffect for such period not exceeding 12 monthsasis
specified in the approval;
(c) may be subject to such conditions as the CEO considers
appropriate;
(d) may berevoked at any time; and
() cannot be renewed.

Subdivision 2 — Children under placement arrangements

Termsused in this Subdivision
In this Subdivision —

“child” means a child who isthe subject of a placement
arrangement;

“place of residence”, in relation to a child, means the place where
the child lives under a placement arrangement.
For the purposes of this Subdivision thereislawful authority for
anactif —
(@ theactisdone with the written consent of the CEO;

(b)  except in section 106, the act is done by, or with the
written consent of, a carer of the child concerned; or

() inthe case of a child who isthe subject of a negotiated
placement agreement, the act is done by, or with the
written consent of, a parent of the child.

Removing child from State

A person must not, without lawful authority, remove a child, or
cause or permit a child to be removed, from the State.

Penalty: $24 000 and imprisonment for 2 years.
Removing child from place of resdence
In this section —
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“another law” meansalaw of another State or a Territory or New
Zedland.

A person must not, without lawful authority, remove a child from
the child's place of residence.

Penalty: $12 000 and imprisonment for one year.

A person must not, without lawful authority, counsel, induce or
assist a child to leave the child' s place of residence.

Penalty: $12 000 and imprisonment for one year.

Subsections (2) and (3) apply whether the conduct constituting the

offenceis carried out wholly within or wholly outside the State or
partly within and partly outside the State.

If conduct constitutes an offence under this section and an offence
under another law, a person who is convicted, found guilty or
acquitted of the offence under another law isnot liable to be
prosecuted for the offence under this section.

Harbouring child

A person must not harbour a child if the person knows that the
child has left, or has been removed from, the child’ s place of
residence without lawful authority.

Penalty: $12 000 and imprisonment for one year.
Preventing child'sreturn

A person must not prevent the return of a child to the child’ s place
of residence if the person knows that the child has|eft, or has been
removed from, the child's place of residence without lawful
authority.

Penalty: $12 000 and imprisonment for one year.
CEO may prohibit communication with child

The CEO may, by written notice, direct a person not to
communicate, or attempt to communicate, in any way with a child
specified in the notice.

A person who failsto comply with a direction under subsection (1)
commits an offence.

Penalty: $6 000.
Evidentiary provision

In proceedings for an offence under this Subdivision, an averment
in the charge that an act was done without lawful authority is, on
proof that the act was done, proof that the act was done without
lawful authority unless the contrary is proved.

[ Section 111 amended by No. 84 of 2004 s. 80.]
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Division 8 — Powers of restraint, search and seizure
112. Termsused in this Division

In this Division —

“disposable article” means —
(@ adisposable hypodermic needle or syringe;
(b) adisposable cigarette lighter; or
(c) any other thing that is disposable in character and that

does not exceed the prescribed amount in value;

“firearm” hasthe meaning given to that term in the Firearms
Act 1973 section 4;

“intoxicant” means—
(@ acohal; or
(b) adrug or other substance capable of intoxicating a
person;
“officer” means an authorised officer or a police officer;
“prohibited article” meansa prohibited drug or a prohibited plant
as those terms are defined in the Misuse of Drugs Act 1981
section 3(2);
“weapon” means a controlled weapon or a prohibited weapon as
those terms are defined in the Weapons Act 1999 section 3.
113. Prerequisitesfor exercise of power
(1) The powers conferred by this Division may be exercised by an
authorised officer only if —
(& thechild concerned —
(i) isintheCEO'scare; or
(i)  isbeing moved, or has been moved, to a safe
place under section 41;
and

(b)  the authorised officer believes on reasonable grounds
that, unless the power is exercised, the child concerned is
likely to —

(i) endanger the hedlth or safety of the child or
another person; or
(i)  cause serious damage to property.
(2) The powers conferred by this Division may be exercised by a
police officer only if —

(@ thechild concerned is being moved, or has been moved,
to a safe place under section 41; and
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(b) the palice officer believes on reasonable grounds that,
unless the power is exercised, the child concerned is
likely to—

(i) endanger thehedlth or safety of the child or
another person; or
(i)  cause serious damage to property.
114. Child may berestrained

An officer may restrain a child but only for the period, and to the
extent, necessary, in the apinion of the officer, to prevent the

child —
(8 endangering the health or safety of the child or another
person; or
(b)  causing serious damage to property.
115. Child may be searched

(1) An officer may search achild, and any thing found on or with the
child, for any thing or substance that can be seized under
section 116.

(2) Thesearch of a child must be done —

(@ by an officer, or a person designated under
subsection (3), who is of the same sex asthe child; and

(b) inthe presence of at least one other adult.

(3) Ifitisreasonably necessary in order to do the search, an officer
may designate another person to do the search or to assist in doing
the search.

(4) A person designated under subsection (3) —

(@ may do the search or assist in doing the search; and
(b)  must obey any lawful and reasonable direction of the
officer.

(5) Nothing in this section authorises a search that involves —

(@ theremoval of some or al of a child's clothing; or
(b) an examination of the body cavities of a child.
116. Certain articles may be seized
An officer may seize from a child any thing or substance the
seizure of which is necessary, in the opinion of the officer —

(8 to prevent the child endangering the health or safety of
the child or another person; or

(b) to prevent the child causing serious damage to property.
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How seized articlesto be dealt with

In this section —
“seized” means seized under section 116.
If afirearm, weapon or prohibited articleis seized from a child by

an authorised officer, the authorised officer must ddliver it into the
custody of a police officer as soon as practicable after it is seized.

If a disposable article or an intoxicant (other than a prohibited
article) is seized from achild, an officer may destroy it.

Any thing or substance seized from a child that isnot dealt with
under subsection (2) or (3) —
(@ must bekept in safe keeping for such period as an officer
considers necessary —
(i) to protect the health or safety of the child or
another person; or
(i)  toprevent the child causing serious damage to
property;
and

(b) atthe end of that period, must be returned to the child or
dealt with under subsection (5).

If, at the end of the period referred to in subsection (4)(a), it isnot
reasonably practicable (for whatever reason) to return the thing or
substance seized to the child, an officer must deal with the thing or
substance in accordance with the regulations.

Use of reasonable for ce

Reasonabl e force may be used to do a search under section 115
and to seize any thing or substance that can be seized under
section 116.

Prescribed procedures

The regulations may prescribe procedures to be followed in
relation to the exercise of the powers conferred by this Division,
and an officer must ensure that those procedures are complied with
when exercising those powers.

Division 9 — Warrants
Applying for warrant

In this section —

“remote communication” means any way of communicating at a
distance including by telephone, tel ephone typewriter, fax,
email and radio.
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This section appliesto and in respect of an application for a
warrant if another section in this Part requires the application to be
madein accordance with this section.

The application must be made, and any information in support of it
must be given, on oath.

The application must be made in person before a magistrate
unless —
(& thewarrant isneeded urgently; and
(b)  the applicant reasonably believes that amagistrate is not
known to be available within areasonable distance of the
applicant,
in which case it may be made to amagistrate by remote
communication.

If the application is made to a magistrate by remote
communication —

(@ theapplicant must prepare awritten application and if
practicable send it to the magistrate;

(b) if itisnot practicable to send the written application to
the magigtrate, the applicant may make the application
oraly;

(c) ifitisnot practicableto comply with subsection (3), the
applicant may make the application, and give any
information in support of it, in unsworn form; and

(d) the magigrate must not grant the application unless
satisfied that there are grounds under subsection (4) for
the application not to be made in person.

If the application is made orally under subsection (5)(b), the
magi strate must compl ete awritten application.

If information in support of the application isgiven orally, the
magi strate must make a record of it.

If—

(@ theapplicant gives the magistrate unsworn information
under subsection (5)(c); and

(b) the magidrate issues awarrant,

the applicant must send the magistrate an affidavit containing dl
that information as soon as practicabl e after the warrant isissued.

If the application is made by remote communication and the
magi strate issues a warrant, then —
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(@ ifitisreasonably practicable to send a copy of the
warrant to the applicant by remote communication, the
magi strate must immediately do so; or

(b) if itisnot reasonably practicable to send a copy of the
warrant to the applicant by remote communication —

(i) themagidrate must immediately give the
applicant by remote communication any
information that isrequired to be set out in the
warrant;

(i)  theapplicant must complete aform of the
warrant with the information given by the
magistrate;

(iii)  the applicant must give the magigrate a copy of
the completed form as soon as practicable after
the warrant isissued; and

(iv)  the magigrate must attach the copy of the
completed form to the original warrant issued by
the magigtrate and any affidavit received from
the applicant in support of the application, and
make them available for collection by the
applicant.

If a copy of awarrant isreceived by remote communication under
subsection (9)(a) or aform of warrant is completed in accordance
with subsection (9)(b)(ii) it has the same effect as the original
warrant issued by the magistrate.

Authority conferred by warrant (access)
In this section —
“warrant (access)” meansawarrant (access) issued under
section 34(3), 52(4) or 135(5).
A warrant (access) authorises any authorised officer —
(8 toenter, at any time, any place where the officer
reasonably believes the child to be;
(b)  to search the place for the purpose of finding the child;
(c) toremain at the place for as long asthe officer considers
reasonably necessary to find the child; and
(d) if thechildisfound, to remain at the place and have
access to the child for aslong asthe officer considers
reasonably necessary.
The entitlement to have access to the child referred to in
subsection (2)(2)(d) indudes an entitlement to both see and talk

page 58



Children and Community Services Act 2004

122.

123.

124,

D

2

oy

2

)

with the child without a parent of the child or any other person
being present.

Authority conferred by warrant (apprehenson)
In this section —
“warrant (apprehension)” meansawarrant (apprehension)
issued under section 85(3) or 86(3).
A warrant (apprehens on) authorises any authorised officer or
police officer —
(8 toenter, at any time, any place where the officer
reasonably believes the child to be;
(b)  to search the place for the purpose of finding the child;
(c) toremain at the place for as long asthe officer considers
reasonably necessary to find the child; and
(d) if thechildisfound, to apprehend the child and —

(i) inthe case of awarrant issued under section 85,
to take the child to such place asthe CEO
directs; or

(i)  inthe case of awarrant issued under section 86,
to take the child to the placereferred to in

section 86(1) or such other place asthe CEO
directs.

Authority conferred by warrant (provisional protection and
care)
In this section —

“warrant (provisional protection and care)” means awarrant
(provisiona protection and care) issued under section 35(3)
or 133(3).

A warrant (provisiona protection and care) authorises any

authorised officer or police officer —

(8 toenter, at any time, any place where the officer
reasonably believes the child to be;

(b)  to search the place for the purpose of finding the child;

(c) toremain at the place for as long asthe officer considers
reasonably necessary to find the child; and

(d) if thechildisfound, to takethe child into provisiona
protection and care and to such place asthe CEO directs.

Execution of warrant

When executing a warrant issued under this Part, an authorised
officer or police officer, as the case may be —
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(@ may usereasonable force and assistance; and

(b)  must produce the warrant or a copy of the warrant if
asked to do so by a person &t the place where the warrant
is, or isto be, executed.

Without limiting subsection (1)(a), an authorised officer whois
executing awarrant issued under this Part may call on the
assistance of a palice officer.

A police officer who provides assistance under subsection (2) may
use reasonabl e force when doing so.

Division 10 — Gener al
Accessto child

If aprovision of this Part authorises an authorised officer to have
access to a child, the officer is entitled to both see and talk with
the child without a parent of the child or any other person being
present.

Recovery of certain expenditure

In this section —
“child” meansa child —
(& whoisin provisional protection and care;
(b) whoisthe subject of a protection order (supervision);
(c) whoisthe subject of anegotiated placement
agreement; or

(d) towhom placement services are provided under
section 32(1)(a).

If the Court is satisfied, on the application of the CEO, that
expenses have been or are likely to be incurred by the Department
in connection with the performance of functions under thisPart in
respect of a child, the Court may order a parent of the child to pay
to the Department such amount in reimbursement or anticipation
of those expenses as the Court considers appropriate.

If the child concerned is the subject of a negotiated placement
agreement, an order is not to be made under subsection (2) that is
inconsistent with the terms of the agreement.

An order isnot to be made under subsection (2) in respect of a
person who is not present before the Court unless the Court is
satisfied that the person has received adequate notice of the
application.

If an order is made under subsection (2), the Court must cause a
certified copy of the order to be sent to —
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(@ the Family Court; or
(b) acourt of akind referred to in the Family Court Act 1997
section 39(a) that can, under that section, exercisethe
Family Court’s non-federal jurisdictions,
whichever is nearest to the place at which the order was made, for
registration in accordance with the Family Court Act 1997 and the
order, when so registered, isto be taken for dl purposesto be an
order made under that Act by the Family Court or the court
referred to in paragraph (b), asthe caserequires.

Power of CEO to give consent

In any case where the consent of a parent of a child isrequired or
customarily sought, the CEO may, in writing signed by the CEO,
give that consent in relation to —

(@ achildwhoisthesubject of a protection order
(time-limited) or protection order (until 18); or

(b) achild whoisthe subject of a negotiated placement
agreement if the agreement authorises the CEO to do so.
Records

The CEO must ensure that records are kept in respect of every
child whois or has been in the CEO’ s care.

Therecords are to contain prescribed information.

Protection from liability for giving information
This section appliesif a person acting in good faith —
(& givesinformation to the CEO or ancther officer about
any aspect of thewellbeing of a child;

(b) givesinformation to the CEO or another officer for the
purposes of, or in connection with, an investigation
referred to in section 32(1)(d);

(c) dgivesinformation to the CEO or another officer for the
purposes of, or in connection with, a protection
application or any other application to the Court under
this Part; or

(d) givesinformation to the CEO under section 40(6).

In giving the information the person —
(8 doesnotincur any civil or crimind liability;
(b) isnot to be taken to have breached any duty of
confidentiality or secrecy imposed by law; and
() isnot to be taken to have breached any professional

ethics or gandards or to have engaged in unprofessional
conduct.
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General powers of palice officersnot affected

The powers conferred by this Part on apolice officer arein
addition to, and do not limit, the powers that a police officer would
have if this Part had not been enacted.

Part 5 — Protection proceedings

Division 1 — Terms used in this Part

Termsused in this Part

In this Part, unless the contrary intention appears —

“child”, inrelation to protection proceedings, meansthe child
who isthe subject of those proceedings;

“parent”, inrelation to a child who is the subject of a protection
order other than a protection order (supervision), includes
any person who would have had parental responsibility for
the child if the order had not been made.

Division 2— Adjournment and interim orders

Adjournment of proceedings
The Court may at any time in the course of protection
proceedings —

(& onitsown initiaive; or

(b)  on theapplication of a party,
adjourn the proceedings for any period that the Court considers
appropriate.
Interim orders
The Court may at any time in the course of protection proceedings
make an interim order —

(& onitsown initiaive; or

(b) ontheapplication of a party.
An interim order isan order asto any one or more of the
following —

(8 that the childisto be returned to, placed with, or remain
with a parent of the child;

(b) that the child isto be taken into, or remain in, provisional
protection and care;

(c) that thechild isto be placed with a person approved by
the Court following areport, whether oral or written,
from the CEO asto the person’ s suitability;

(d) that the child or any other party undergo counselling;
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(e) tha aparent of the child or any other person specified in
the order who has been providing day-to-day care for the
child isto give to the CEO personal possessions of the
child that are specified in the order;

(f)  contact between the child and a parent, sibling or other
relative of the child or any other person whois
significant in the child’ slife, including that a person
specified in the order isnot to have contact (whether
direct or indirect) with the child;

(g) any other matter that the Court considers appropriate.

If the Court makes an interim order that the child isto be taken
into provisional protection and care, the Court may issue a warrant
(provisiona protection and care).

Note: Section 123 contains provisions about the effect of a warrant (provisional
protection and care).

Variation or revocation of interim order

A party may apply to the Court for the variation or revocation of
an interim order.
On an gpplication under subsection (1) the Court may —

(@ confirmtheinterim order;

(b) varytheinterim order;

(¢) revoketheinterim order; or

(d) revoketheinterim order and make another interim order.
The Court must not take action under subsection (2)(b), (c) or (d)
unlessit is satisfied that —

(& new factsor circumstances have arisen since theinterim

order was made or last varied, asthe case may be; or

(b)  each party consentsto the action.
Thereference in subsection (3) to each party does not include the
child unless —

(@ thechild haslegal representation; or

(b) the Court is satisfied that the child has sufficient maturity
and understanding to give consent.

Authorised officer entitled to have accessto the child

While an interim order asto a matter referred toin

section 133(2)(a) or (c) isin force in respect of a child, an
authorised officer may have access to the child at any reasonable
time
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The entitlement referred to in subsection (1) includes an
entitlement to both see and talk with the child without a parent of
the child or any other person being present.

An authorised officer may apply to amagistrate for awarrant
(access) if the officer —
(@ isdenied accesstoachild;
(b)  suspectsthat he or she will be denied such access; or
() isunableto find the child for the purposes of access.

An application under subsection (3) must be made in accordance
with section 120.

On an gpplication under subsection (3) amagistrate may issue a
warrant (access) if the magidtrate is satisfied —
(8 astoamatter referred toin subsection (3)(a) or (c); or

(b) that there arereasonable grounds for the authorised
officer to have the suspicion referred to in
subsection (3)(b).

Note: Section 121 contains provisions about the effect of a warrant (access).
Division 3 — Pre-hearing conferences

Court may order pre-hearing conference

The Court may at any time in the course of protection proceedings
make an order referring the application the subject of those
proceedingsto a conference.

The purpose of a pre-hearing conference isto give the partiesto
the proceedings an opportunity to discuss, and reach agreement
on, any matter relevant to the application.

The Court must fix aday, time and place for the pre-hearing
conference.
A pre-hearing conference must be presided over by —
(& amagidrate; or
(b)  aconvenor appointed by the Court in accordance with the
regulations.

At the conclusion of a pre-hearing conference the person who
presided over the conference must report to the Court onits
outcome unless that person is also the magistrate who ordered the
conference under subsection (1).

Theregulations may —
(& providefor the appointment of convenors;

(b)  providefor the remuneration and allowances payable to
convenors,
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() prescribe the classes of people who may attend a
pre-hearing conference;

(d)  confer power on the Court to order the attendance of
people at pre-hearing conferences; and
(e) providefor the procedure at pre-hearing conferences.

Confidentiality of pre-hearing conference

Subject to this section, the proceedings of a pre-hearing
conference are confidential.

Evidence of anything said or done, or of any admission made, & a
pre-hearing conference is only admissible in proceedings before
any court (including the protection proceedings concerned) if the
court concerned grants leave or al the people who attended the
pre-hearing conference consent.

A person who attends a pre-hearing conference must not disclose
any statement made by another person at, or information furnished
by another person to, the conference without the leave of the Court
or the consent of that other person.

Penalty: $12 000 and imprisonment of one year.
Subsection (3) does not apply to —

(@ thedisclosure of a statement or information in
proceedings before a court in accordance with
subsection (2);

(b) themaking of arecord of proceedings at the conference

by the person presiding, a person who attended the
conference, or his or her legal representative;

(¢c) discussions between achild who did not attend the
conference and his or her legal representative who
attended the conference;

(d) discussions between a party who —

(i) hasadifficulty understanding or communicating
in English; or
(i) hasadisahility,
and any other person who attended the conference for the
purpose of providing support or assistance to that party;

(e) discussions between a person who attended the
conference and his or her legal representative;

(f)  discussions between the legal representatives of people
who attended the conference;

(g) discussions between officers, police officers, or officers
and police officers, about the conference;
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(h) thedisclosure, in connection with areview of the
operation of pre-hearing conferences generaly, of
information —

(i) that doesnot identify any person who attended
the conference; or

(i)  that identifies a person who attended the
conference if the person has consented to its
disclosure;

(i) thedisclosure of information by a person who believes
on reasonable grounds that it isnecessary todo soin
order to protect the health or safety of any person or to
prevent or minimise damageto any property.

Division 4 — Reports about child
M eaning of “report”
In this Division —
“report” meansareport under section 139.
Court may requirereport

The Court may at any time in the course of protection proceedings
require a person to give the Court areport on any matter relevant
to the wellbeing of the child.

The person referred to in subsection (1) isto be a person appointed
by the Court in accordance with the regulations.

The report must be in writing unless the Court otherwise directs.

The Court may specify the particular issues that the report must
address but this subsection does not limit the issues that may be
addressed in thereport.

A report isadmissible as evidence in protection proceedings.

The Court may give such weight asit thinksfit to the content of a
report admitted under subsection (5).
Theregulations may —

(@ providefor andin relation to the appointment of persons
for the purposes of this section;

(b)  providefor the remuneration and allowances payable to
such persons; and

(o) specify whoisliable to pay the costs of areport under
this section.
Accessto written report

As soon as practicable after receiving awritten report, the Court,
subject to the terms of any order made under subsection (3), must
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take all reasonable steps to ensure that a copy of thereport is given
to each of the parties.

The Court may give directions as to the manner in which a copy of
thereport is given to a party.

The Court may order that a copy of the report, or a specified part
of thereport, isnot to be given to a party or partiesif the Court is
satisfied that there are special circumstances that make therel ease
of thereport, or the specified part, to that party or those parties
inappropriate.

Confidentiality of report
A person who prepares or is given areport must not, without the

leave of the Court, disclose information contained in it to another
person.

Penalty: $6 000.
Nothing in subsection (1) prevents the CEO disclosing information
contained in areport —
(@ to—
(i) anauthorised officer a any time; or

(i)  any other person, after the redevant protection
proceedings have concluded,

if the CEO considersthat it is appropriate to do so; or
(b) toapublic authority, a corresponding authority, or an
interested person under section 23.

Nothing in subsection (1) prevents a person disclosing information
contained in areport to the person’slegal representative.
Protection from liability for preparing or giving report
A person who, in good faith, prepares areport or gives areport to
the Court —
(@ doesnotindoing soincur any civil or criminal liability;
(b) isnotin doing so to be taken to have breached any duty
of confidentiality or secrecy imposed by law; and
() isnotin doing so to be taken to have breached any

professional ethics or standards or to have engaged in
unprofessional conduct.

Division 5 — Proposals about arrangements for child

CEO to provide Court with proposal for child
In this section —

“proposal” means adocument that outlines the proposed
arrangements for —

page 67



Children and Community Services Act 2004

2

3

(4)

©)

(6)
v

(@ thesupervision of the wellbeing of the childif a
protection order (supervision) ismade or extended in
respect of the child; or

(b) thewedlbeing of the child if a protection order
(time-limited) or protection order (until 18) is made or
extended in respect of the child.

If—
(@ the CEO makesa protection application in respect of a
child; and
(b)  the Court finds that the child isin need of protection,
the CEO musgt, if the CEO has not dready done so, provide the
Court with a proposal for the child as soon as practicable after the
finding referred to in paragraph (b).
If the CEO makes —
(& an application under section 49 for the extension of a
protection order (supervision);
(b)  an application under section 56 for the extension of a
protection order (time-limited); or

(c) anapplication under section 68 for the replacement of a
protection order by another protection order (other than a
protection order (enduring parenta responshility)),

the CEO must provide the Court with a proposal for the child
when the application is made.

For the purposes of subsection (3)(b) the proposal istoinclude
plans for securing long-term stability, security and safety in the
child’ s relationships and living arrangements.

If—
(& anapplication is made under section 67(1) for the
revocation of a protection order; and
(b)  the Court is considering making another protection order
(other than a protection order (enduring parental
responsibility)) in respect of the child under
section 67(2)(c),
the Court may request the CEO to provide it with a proposal for
the child.

The CEO must comply with arequest under subsection (5) as soon
as practicable after it is made.

The CEO must give a copy of any proposal provided to the Court
under this section to the other parties.
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Court to consider proposal

Before making a protection order in respect of a child or extending
a protection order (supervision) or protection order (time-limited)
in respect of a child the Court must first consder any proposal for
the child provided under section 143.

In considering a proposal that includes plansreferred to in
section 143(4) the Court must have regard to the likelihood of
those plans being achieved.

Division 6 — Procedural matters

General conduct of protection proceedings

Protection proceedings are to be conducted with aslittle formality
and legal technicality as the circumstances of the case permit.

Without limiting subsection (1), if the child is present in court,
protection proceedings are to be conducted in away that is
sensitive to the child’slevel of understanding.

Protection proceedings are to be concluded as expeditioudly as
possiblein order to minimise the effect of the proceedings on the
child and the child’ s family.

Court not bound by rules of evidence

In this section —

“representation” includes an express or implied representation,
whether oral or in writing, and arepresentation inferred from
conduct.

In protection proceedings the Court is not bound by the rules of
evidence, but may inform itself on any matter in any manner it
considers appropriate.

Without limiting subsection (2), evidence of arepresentation about
amatter that isrelevant to the protection proceedingsis admissible
despite the rule against hearsay.

The Court may give such weight asit thinksfit to evidence
admitted under subsection (3).

Partiesto the proceedings

In protection proceedings each of the following peopleisa party
to the proceedings —

(& thechild;
(b)  each parent of the child;
(¢ theCEO;

(d) if the proceedings relate to a protection order (enduring
parental responsbility) —
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(i)  theperson or personsto whom parental
responsibility for the child is proposed to be
given under the order; or

(i)  theperson or persons given parental
responsibility for the child under the order,
as the case may be;
(e) any other person considered by the Court to have adirect
and sgnificant interest in the wellbeing of the child.

L egal representation of child

In this section —
“lawyer” means a person who is admitted and entitled to practise
as abarriger and solicitor of the Supreme Court.

If, in protection proceedings, it appearsto the Court that the child
ought to have separate legal representation, the Court may order
that the child be separately represented by a lawyer.
The Court may make an order under subsection (2) —

(& onitsown initiaive; or

(b) ontheapplication of —

(i) thechild;
(i)  an organisation concerned with the wellbeing of
children; or

(iii)  any other person.

A lawyer who represents a child in protection proceedings must
act on theinstructions of the child if the child —

(& hassufficient maturity and understanding to give

instructions; and

(b) wishesto giveinstructions,
and in any other case must act in the best interests of the child.
Any question as to whether a child has sufficient maturity and

understanding to give instructionsisto be determined by the
Court.

Presence of child in court

In protection proceedings the child may be present in court if the
child so wishes.

Subsection (1) is subject to any order made in respect of the child
under —

(@ theChildren’s Court of Western Australia Act 1988
section 31; or
(b)  the Evidence Act 1906 section 106K.
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(3) The CEO must ensure that the child —

(8 ismadeaware of the child sright to be present in court
under subsection (1); and

(b) isprovided with any support services that the CEO
considers appropriate to enable the child to participatein
the proceedings.

150. Evidence of child
(1) Inthissection —
“child” includes a child who is not the subject of the protection
proceedings.
(2) Inprotection proceedings a child may only be compelled to give
evidence or be cross-examined with the leave of the Court.
(3) The Court must not grant leave for the purposes of subsection (2)
unless the Court is satisfied that the child is unlikely —

(8 tosuffer emotional traumaasaresult of giving evidence
or being cross-examined; or

(b) tobesointimidated or distressed as to be unable —

(i) togiveevidence or be cross-examined; or
(i) togiveevidence or be cross-examined
satisfactorily.
151. Standard of proof

The standard of proof in protection proceedingsis proof on the
balance of probabilities.

152. Intervention by Attorney General
(1) TheAttorney General may intervene in protection proceedings.

(2) If the Attorney General intervenesin protection proceedings, the
Attorney General isto be treated as a party with all therights,
duties, and liabilities of a party.

153. Court tofacilitate party’s participation in proceedings

(1) Inprotection proceedings the Court must, as far asis practicable,
ensure that each party understands the nature, purpose and legd
implications of the proceedings and of any order or decision of the
Court.

(2) If theCourt is setisfied that a party —

(@ hasdifficulty understanding or communicating in
English; or
(b) hasadisability,
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that prevents or restricts the party’ s understanding of, or
participation in, protection proceedings, the Court must take
reasonabl e steps to ensure that the services of an interpreter or
other appropriate person are made available to the party during the
proceedingsto facilitate the party’ s understanding of, or
participation in, the proceedings.

(3) Nothing inthissection isto be taken to affect the operation of the
Children’s Court of Western Australia Act 1988 section 34(1).

154. Court may dispense with requirement for service

The Court may make an order dispensing with arequirement in
this Part for a party to give a document to another person if the
Court is satisfied, on the application of the party, that, after
reasonable inquiries, the other person cannot be found.

155. Frivolous or vexatious proceedings
(1) Atanytimeinthe course of protection proceedingsthe Court may,
if it is satisfied that the proceedings are frivolous or vexatious —
(@ dismissthe proceedings;
(b) makeany order asto costs that it considers appropriate;
and

(c) ontheapplication of a party, order that the person who
instituted the proceedings cannot, without the leave of the
Court, ingtitute protection proceedings of the kind or
kinds specified in the order.

(2)  An order made under subsection (1)(c) has effect despite any other
provision of this Part.

(3) The Court may vary or discharge an order made under
subsection (1)(c).
Part 6 — Transfer of child protection orders
and proceedings

Division 1 — Introductory matters

156. Purpose of Part

The purpose of this Part isto provide for the transfer of child
protection orders and proceedings between this State and another
State —
(8 sothat children who arein need of protection may be
protected despite moving from onejurisdiction to
another; and
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(b) soastofacilitate thetimely and expeditious
determination of court proceedingsrelating to the
protection of a child.

157. Termsused in this Part

(1) InthisPart, unless the contrary intention appears —

“child protection order”, in relation to a child, meansafina
order made under a child welfare law in respect of the child
that gives—

(& aMinister of the Crown inright of a State;

(b) agovernment department or statutory authority;

(c) aperson whoisthe chief executive officer (however
described) of a government department or statutory
authority or otherwise holds an office or position in,
or isemployed in, a government department or
statutory authority; or

(d) an organisation or the chief executive officer
(however described) of an organisation,

responsibility in relation to the guardianship, custody or
supervision of the child, however that responsibility is
described;

“child protection proceeding” means a proceeding brought in a
court under a child welfare law for —

(& themaking of afinding that a child isin need of
protection or any other finding (however described)
the making of which isaprerequisite under the child
welfare law to the exercise by the court of a power to
make a child protection order; or

(b)  the making of a child protection order or an interim
order or for the variation or revocation, or the
extension of the period, of such an order;

“child welfare law” means—

(@ Part4;

(b) alaw of another State that, under an order in force
under subsection (2), is declared to be a child welfare
law for the purposes of this Part; or

(c) alaw of another State that substantially corresponds
to Part 4;

“Children’s Court” means —
(@ inreation tothis State, the Court; and
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(b) inrelation to another State, the court with jurisdiction
to hear and determine a child protection proceeding at
first instance;

“home order” means—

(@ aprotection order; or

(b) achild protection order taken, by operation of
section 178(1), to be a protection order;

“interim order” means —

(8 an order made under section 173(1); or

(b) an equivalent order made under an interstate law;
“inter state law” means —

(@ alaw of another State that, under an order in force
under subsection (3), is declared to be an interstate
law for the purposes of this Part; or

(b) alaw of another State that substantially corresponds
to this Part;

“inter state officer”, in relation to another State, means—

(@ theperson holding the office or position to which
thereis given by or under the child welfare law of that
State principal responsibility for the protection of
children in that State; or

(b)  theholder of an office or position that, under an order
in force under subsection (4), isdeclared to be an
office or position the holder of which istheintergate
officer in relation to that State for the purposes of this
Part;

“parent” has the meaning given to that term in section 42;

“participating State” meansa Statein which an interstatelaw is
in force;

“registrar of the Court” means—

(& inreation to an application made to the Court, the
registrar of the Court at the place where the
application was made;

(b) inrelation to adocument filed in the Court, the
registrar of the Court at the place where the document
was filed; and

(¢c) inrelation to therevocation by the Court of the
registration of an order, the registrar of the Court at
the place where the registration was revoked;
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“sending State” means the State from which a child protection
order or proceeding is transferred under this Part or an
interstate law;

“State” means—

(8 aStateoraTeritory; or
(b) New Zedand;

“working day” means—

(& inrelation to acourt, aday on which the offices of the
court are open; and

(b) inrelation to the CEO, aday on which the principal
office of the Department is open.

The Minister may, by order published in the Gazette, declare alaw
of another State to be a child welfare law for the purposes of this
Part if satisfied that the law substantially corresponds to Part 4.

The Minister may, by order published in the Gazette, declare alaw
of another State to be an interstate law for the purposes of this Part
if satisfied that the law substantially correspondsto this Part.

The Minister may, by order published in the Gazette, declare an
office or position in another State to be an office or position the
holder of which istheinterstate officer in relation to that State for
the purposes of this Part.

The Minister may, by order published in the Gazette, amend or
revoke an order under subsection (2), (3) or (4).

Division 2 — Transfer of child protection orders

Subdivision 1 — Administrative transfers

When CEO may transfer order

The CEO may transfer ahome order to a participating State if —

(& inhisor her opinion achild protection order to the same
or asimilar effect as the home order could be made under
the child welfare law of that State;

(b) thehome order isnot subject to an appea and thetime
for ingtituting an appeal has expired;

(¢ therdevant interstate officer has consented in writing to
the transfer and to the proposed terms of the order to be
transferred (the “ proposed inter state order”); and

(d) any person whose consent to the transfer isrequired
under section 159 has so consented.
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The CEO may include in the proposed interstate order any
conditions that could be included in a child protection order of that
type made in the relevant participating Stete.

In determining whether a child protection order to the same or a
similar effect as the home order could be made under the child
welfare law of a participating State, the CEO must not takeinto
account the period for which it is possible to make such an order
inthat State.

The CEO must determine, and specify in the proposed interstate
order, the period for which it isto remainin force.

The period must be the lesser of —

(& theperiod for which the home order would have
remained in forceif it were not transferred to the relevant
participating State; and

(b)  the maximum period for which a child protection order of
that type madein the relevant participating State could
remainin force.

Per sons whose consent isrequired

For the purposes of section 158(1)(d), if the home order isa
protection order (supervision), consent to the transfer is
required —
(@ from the child unless, in the opinion of the CEO, the
child does not have sufficient maturity and understanding
to give consent; and

(b)  subject to subsection (2), from the child's parents.
Consent to the transfer isnot required —
(@ fromaparent of the child if, after reasonable inquiries,
that parent cannot be found;
(b) from aparent of the child if, in the opinion of the CEO,
that parent is unable to give consent; or
(¢ from aparent of the child whoisresidingin, oris
intending to reside in, the relevant participating State.
CEO to haveregard to certain matters
In determining whether to transfer ahome order to a participating
State, the CEO must have regard to —

(& whether the CEO or an interstate officer isin the better
position to exercise powers and responsibilities under a
child protection order relating to the child; and
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(b) thedesirability of achild protection order being an order
under the child welfare law of the State where the child
resides.

Notification of decision to transfer

If the CEO has decided to transfer ahome order to a participating
State, the CEO must cause notice of the decision to be given to —
(& thechild unlessthe CEO considersthat the child does not
have sufficient maturity to understand the transfer and its
consequences,
(b) thechild s parents; and
(c) any other person considered by the CEO to have a direct
and sgnificant interest in the wellbeing of the child,

as soon as practicable but in any event no later than 3 working
days after the decision was made.

A notice under subsection (1) must —

(8 datethedate of the decision;

(b) statethat aperson who wishesto apply to the Supreme
Court for judicial review of the decision must institute
the proceeding, and give written notice of it to the CEO,
within 21 working days after the date of the decision; and

(o) statethat a person who wishesto apply to the State
Administrative Tribunal for areview of the decision must
institute the proceeding within 21 working days after the
date of the decision.

Notice isnot required to be given to a person under subsection (1)
if it cannot be given after al reasonable efforts.

Limited period in which to apply for judicial review of
decision

A proceeding in the Supreme Court for judicial review of a
decision of the CEO to transfer ahome order to a participating
State must be instituted, and written notice of it must be given to
the CEO, within 21 working days after the date of the decision.

The Supreme Court cannot extend the time fixed by

subsection (1).

Subject to subsections (1) and (2), a proceeding referred to in
subsection (1) must be brought in accordance with the Supreme
Court’srules of court.

Theingitution of a proceeding referred to in subsection (1) and
the giving of written notice of it to the CEO stays the operation of
the decision pending the determination of the proceeding.
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Review by State Administrative Tribunal

A person who is aggrieved by a decision of the CEO to transfer a
home order to a participating State may apply to the State
Administrative Tribunal for areview of the decision within

21 working days after the date of the decision.

The State Administrative Tribunal cannot extend the time fixed by
subsection (1).

Theinditution of a proceeding for thereview of a decision under
subsection (1) stays the operation of the decision pending the
determination of the proceeding.

Subdivision 2 — Judicial transfers

When Court may transfer order
The Court may make an order transferring ahome order to a
participating State if —
(& anapplication for the making of the order is made by the
CEO;
(b) thehome order isnot subject to an appea and thetime
for ingtituting an appeal has expired; and
(c) therdevant interstate officer has consented in writing to

the transfer and to the proposed terms of the order to be
transferred.

Service of application
The CEO must as soon as possible after making an application for
an order under section 164 cause a copy of it to be given to —
(8 any person who was a party to the proceedings in which
the home order to be transferred was made; and

(b)  any other person considered by the CEO to have a direct
and sgnificant interest in the wellbeing of the child.

Court to have regard to certain matters

In determining whether to make an order under section 164 the
Court must have regard to —

(@ whether the CEO or an interstate officer isin the better
position to exercise powers and responsibilities under a
child protection order relating to the child; and

(b) thedesirability of achild protection order being an order
under the child welfare law of the State where the child
resides.
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Type of order

If the Court determines to transfer ahome order to a participating
State, the proposed terms of the order to be transferred (the
“proposed inter state order™) must be termsthat could be the
terms of a child protection order made under the child welfare law
of the participating State and that the Court believes to be —

(@ tothesameor asimilar effect astheterms of the home
order; or

(b) otherwisein the best interests of the child.

The Court may includein the proposed interstate order any
conditions that could be included in a child protection order of that
type made in the relevant participating State.

In determining whether an order to the same or a smilar effect as
the home order could be made under the child welfare law of a
participating State, the Court must not take into account the period
for which it is possible to make such an order in that State.

The Court must determine, and specify in the proposed interstate
order, the period for which it isto remainin force.

The period must not be longer than the maximum period for which
a child protection order of that type made in the relevant
participating State could remain in force.

Court must consider report from the CEO

The Court must not make an order under section 164 unless it has
received and considered areport from the CEO regarding the
child.

Appeals

A party to an application for an order under section 164 may
appeal to the Supreme Court, on aquestion of law, from afina
order made in that proceeding transferring, or refusing to transfer,
ahome order to a participating State.

An appeal under subsection (1) —

(& must beingituted, and (except where instituted by the
CEO) written notice of it must be given to the CEO,
within 10 working days after the day on which the order
appealed from was made; and

(b) operates asastay of the order.

The Supreme Court cannot extend the time fixed by
subsection (2)(a).
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Subject to subsections (2) and (3), an appeal under subsection (1)
must be brought in accordance with the rules of the Supreme
Court.

The Supreme Court must hear and determine the appeal as
expeditioudly as possible.

Pending the determination of the appeal, the Supreme Court may
make any interim order that the Children’s Court can make under
section 133.

On determining the appeal, the Supreme Court may make such
order asit thinks appropriate, including an order remitting the case
for rehearing to the Court with or without any direction in law.

An order made by the Supreme Court on an appeal under
subsection (1), other than an order remitting the case for rehearing
to the Court, may be enforced as an order of the Supreme Court.

Division 3— Transfer of child protection proceedings

When Court may transfer child protection proceeding
The Court may make an order transferring a child protection
proceeding pending in the Court to the Children’s Court in a
participating State if —
(@ anapplication for the making of the order is made by the
CEO; and
(b) therelevant interstate officer has consented in writing to
the transfer.
The proceeding is discontinued in the Court on the registration in
the Children’s Court in the participating State in accordance with
the interstate law of an order referred to in subsection (1).

Service of application
The CEO must, as soon as possible after making an application for
an order under section 170(1), cause a copy of it to be given to —
(8 each party to the child protection proceeding the subject
of the application; and

(b)  any other person considered by the CEO to have a direct
and sgnificant interest in the wellbeing of the child.

Court to have regard to certain matters
In determining whether to make an order under section 170(1) the
Court must have regard to —

(@ whether any other proceedings relating to the child are
pending, or have previoudy been heard and determined,
under the child welfare law in the participating State;
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(b)  the place where any of the matters giving rise to the
proceeding in the Court arose;

(c) theplace of residence, or likely place of residence, of the
child, the child’s parents and any other people who are
significant to the child;

(d)  whether the CEO or an interstate officer isin the better
position to exercise powers and responsibilities under a
child protection order relating to the child;

(e) thedesirability of achild protection order being an order
under the child welfare law of the State where the child
resides; and

(f)  anyinformation given to the Court under subsection (2).

(2) IftheCEOisawarethat —

(8 asentence or order imposed under the Sentencing
Act 1995 or the Young Offenders Act 1994, other than a
fine, isin force in respect of the child who is the subject
of the proceeding to which an application referred to in
section 170(1)(a) relates; or
(b) acriminal proceeding is pending againg that child in any
court,
the CEO must, as soon as possible, inform the Court of that fact
and of the details of the sentence, order or pending criminal
proceeding.

173. Interim order

(1)  If the Court makes an order under section 170(1) the Court may
also make an interim order.

(2)  Aninterim order —
(& may giveresponsibility for an aspect of parental
responsibility for the child to a person, subject to any
conditions that the Court considersto be appropriate; and

(b) may giveresponsihility for the supervision of the child to
the interstate officer in the participating State or any
other person in that State to whom responsibility for the
supervision of a child could be given under the child
welfare law of that State.

(3) Aninterim order remainsin force for the period (not exceeding
30 days) specified in the order.

(4) TheChildren’s Court in the participating State may vary or
revoke, or extend the period of, an interim order in accordance
with therelevant interstate law.
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Appeals

A party to an application for an order under section 170(1) may
appeal to the Supreme Court, on aquestion of law, from afina
order made in that proceeding transferring, or refusing to transfer,
a child protection proceeding to a participating State.

An appeal under subsection (1) —

(& must beingituted, and (except where instituted by the
CEO) written notice of it must be given to the CEO,
within 10 working days after the day on which the order
appealed from was made; and

(b) operates asastay of the order but not of any interim
order made at the same time as the order.

The Supreme Court cannot extend the time fixed by

subsection (2)(a).

Subject to subsections (2) and (3), an appeal under subsection (1)
must be brought in accordance with the rules of the Supreme
Court.

The Supreme Court must hear and determine the appeal as
expeditioudly as possible.

On determining the appeal, the Supreme Court may make such
order asit thinks appropriate, including an order remitting the case
for rehearing to the Children’s Court with or without any direction
inlaw.

An order made by the Supreme Court on an appeal under
subsection (1), other than an order remitting the case for rehearing
to the Children’s Court, may be enforced as an order of the
Supreme Court.

The Supreme Court may —

(@ if aninterim order was made at the same time asthe
order appealed from, make an order —

(i) staying the operation of the interim order;
(i)  varying or revoking theinterim order; or
(ili)  extending the period of the interim order;
and

(b) makeany interim order pending the determination of the
appeal that the Children’s Court can make under
section 133.
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Division 4 — Registration
175. Filing of interstate ordersin the Court

(1) Subject to subsection (3), the CEO must, as soon as possible, file
in the Court a copy of a child protection order transferred to this
State under an interstate law.

(2)  Subject to subsection (3), the CEO must, as soon as possible, file
in the Court acopy of an order under an interstate law to transfer a
child protection proceeding to this State, together with a copy of
any interim order made a the sametime.

(3) The CEO must not filein the Court a copy of a child protection
order or of an order to transfer a child protection proceeding if,
under the interstate law —

(@ thedecision or order to transfer the child protection order
or the order to transfer the child protection proceeding (as
the case requires) is subject to appeal or review or a stay;

or
(b) thetime for instituting an appeal or seeking areview has
not expired.
176. Registration of interstate orders

If the CEO files acopy of an order in the Court under section 175,
theregistrar of the Court must register the order.

177. Notification by registrar of Court

Theregistrar of the Court must immediately notify the appropriate
officer of the Children’s Court in the sending State and the
interstate officer in that State of —

(@ theregistration of an order under section 176; or
(b) therevocation under section 179 of theregistration of an
order.

178. Effect of registration
(1) A child protection order registered in the Court under
section 176 —

(@ istobetaken for all purposes (except for the purposes of
appeal) to be aprotection order of the relevant type made
by the Court on the day on which it isregistered; and

(b) may be varied or revoked, or the period for which itisin
force extended, under Pert 4.

(2) Aninterim order registered in the Court under section 176 —
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(8 istobetaken for all purposes (except for the purposes of
appeal) to be an order made by the Court under
section 133 on the day on which it isregistered; and

(b) may be varied or revoked, or the period for which itisin
force extended, under Pert 4.

If an order under an interstate law to transfer a child protection
proceeding to this State is registered under section 176, the
proceeding isto be taken to have been commenced in the Court,
under Part 4, on the day on which the order isregistered.

Revocation of registration

An application for the revocation of theregigration of an order
under section 176 may be made to the Court by —
(& theCEG;
(b)  thechild concerned;
(c) aparent of the child concerned; or
(d) aparty tothe proceeding in the Children’s Court in the
sending State in which the decision to transfer the order
or proceeding (as the case requires) was made.

Theregistrar of the Court must cause a copy of an application
made under subsection (1) to be given as soon as possible to —
(@ therdevant interstate officer; and

(b)  any person by whom the application could have been
made.

The Court may only revoke the registration of an order if satisfied
that it was inappropriately registered because, under the interstate
law —

(@ thedecision or order to transfer the child protection order
or the order to transfer the child protection proceeding (as
the case requires) was at the time of registration subject
to appeal or review or a stay; or

(b) thetimefor instituting an appeal or seeking areview had
not expired.

If theregistration of an order isrevoked, theregistrar of the Court
must cause the copy of the order filed under section 175 to be sent
to the Children’s Court in the sending State.

The revocation of the regigtration of an order does not prevent the
later re-regigtration of that order.
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Division 5— General
L egal representation of child

Section 148 appliesin relation to proceedings on an application for
an order under section 164 or 170(1) asif those proceedings were
protection proceedings.

Effect of registration of transferred order

In this section —

“transferred order” meansachild protection order transferred to
a participating State under section 158(1) or 164.

A home order ceases to have effect on the registration of the
transferred order under an interstate law of the participating State.

A home order that has ceased to have effect under subsection (2) is
revived if the registration of the transferred order isrevoked under
an interstate law of the participating State.

The period for which ahome order isrevived is the balance of the
period for which it would have remained in force but for the
registration of the transferred order.

Transfer of Court file

Theregistrar of the Court must cause all documentsfiled in the
Court in connection with a child protection proceeding, and an
extract from any part of theregister that relatesto achild
protection proceeding, to be sent to the Children’s Court in a
participating Stateif, under this Part —
(@ thechild protection order or proceeding istransferred to
the participating State;
(b) thedecision or order to transfer the child protection order
or the order to transfer the child protection proceeding (as
the case requires) is not subject to appeal or review or a
stay; and
(c) thetimefor ingtituting an appeal or seeking areview has
expired.
Hearing and deter mination of transferred proceeding
In hearing and determining a child protection proceeding
transferred to the Court under an interstate law, the Court —

(& isnot bound by any finding of fact madein the
proceeding in the Children’s Court in the sending State
beforeitstransfer; and

(b)  may haveregard to the transcript of, or any evidence
adduced in, the proceeding referred to in paragraph (a).
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Disclosur e of infor mation

Despite anything to the contrary in this Act, the CEO may disclose
to an interstate officer any information that has come to his or her
notice in the performance of duties or exercise of powers under
this Act if the CEO considersthat it isnecessary to do so to enable
the interstate officer to perform duties or exercise powers under a
child welfare law or an interstate law.

Any information disclosed to the CEO under a provision of a child
welfare law or an interstate law that substantially corresponds to
subsection (1) isto be taken for the purposes of any provision of
this Act relating to the disclosure of information to have been
information given directly to the CEO instead of to an interstate
officer.

Discretion of CEO to consent to transfer

If, under an interstate law, there isaproposal to transfer a child
protection order to this State, the CEO may consent or refuse to
consent to the transfer and the proposed terms of the child
protection order to be transferred.

If, under an interstate law, there isaproposal to transfer a child
protection proceeding to the Court, the CEO may consent or refuse
to consent to the transfer.

Evidence of consent of relevant inter state officer

A document or copy of a document —

(8 purporting to be the written consent of the relevant
interstate officer to —

(i) thetransfer of a child protection order to a
participating State and to the proposed terms of
the child protection order to be transferred; or

(i)  thetransfer of a child protection proceeding
pending in the Court to the Children’s Court in a
participating State;

and
(b)  purporting to be signed by therelevant interstate officer
or hisor her delegate,

isadmissiblein evidence in any proceeding under this Part and, in
the absence of evidence to the contrary, is proof that consent in the
terms appearing in the document was duly given by therelevant
interstate officer.

page 86



Children and Community Services Act 2004

187.
@

2

188.

189.

190.
@

2

Offence to remove child

A person must not, by any conduct carried out within the State,
without lawful authority, remove a child from the place where the
child lives under —

(@ achild protection order, other than a protection order
under Peart 4; or

(b) aninterim order.
Penalty: $24 000 and imprisonment for 2 years.
If conduct constitutes an offence under subsection (1) and under a
law of another State, a person who is convicted, found guilty or

acquitted of the offence under that other law isnot liable to be
prosecuted for the offence under that subsection.

Part 7— Employment of children

Termsused in this Part

In this Part, unless the contrary intention appears —

“delivery work” meanswork that involves delivering
newspapers, pamphlets or advertisng material;

“employ” in relation to a child, meansto engage the child to carry
out work —

(& whether or not the child receives payment or other

reward for thework; and

(b)  whether or not the child is engaged under a contract of
service, a contract for services or any other
arrangement;

“family business’, in relation to a child, means a business, trade
or occupation carried on by a parent or other relative of the
child.

School Education Act 1999 not affected

Nothing in this Part is to be taken to limit or otherwise affect the
operation of the School Education Act 1999 section 29.

Note:  Section 29 of the School Education Act 1999 relates to the employment of
children during school hours.

Prohibition on employment of child under 15

A person must not employ a child under 15 years of agein a
business, trade or occupation carried on for profit.
Penalty: $24 000.

It is adefence to a charge under subsection (1) for a person to
prove that the person believed on reasonable grounds, &t the time
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the offenceis alleged to have been committed, that the child had
reached 15 years of age.

A parent of a child under 15 years of age must not permit the child
to be employed in abusiness, trade or occupation carried on for
profit.

Penalty: $24 000.

Exceptionsto section 190

Section 190(1) and (3) do not apply if the childisemployedin a
family business.

Section 190(1) and (3) do not apply if the childisemployedin a
dramatic or musical performance or other form of entertainment or
in the making of an advertisement.

Section 190(1) and (3) do not apply in relation to a child who has
reached 10 years of age but is under 13 years of age if —

(@ thechildisemployed to carry out delivery work between
6am.and7 p.m.; and

(b)  whilecarrying out the delivery work, the child is
accompanied by —
(i) aparent of the child; or
(i)  anadult authorised in writing by a parent of the
child to accompany the child.
Section 190(1) and (3) do not apply in relation to a child who has
reached 13 years of age if the child is employed to carry out —
(& ddivery work;
(b)  work inashop, other retail outlet or restaurant; or
(c) any other work of akind prescribed for the purposes of
this subsection,

between 6 am. and 10 p.m. with the written permission of a parent
of the child.
Section 190(1) and (3) do not apply if —
(@ thechildisexempted under the School Education
Act 1999 section 11(1) and the conditions (if any) of the
exemption are being complied with; or
(b) the employment of the child isincluded in the
educational programme (as defined in the School
Education Act 1999 section 4) applicable to the child and
is consistent with the terms and conditions of the
programme.
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Prohibition on employment of child to perform in indecent
manner

A person who employs a child to perform in an indecent, obscene
or pornographic manner in the course of participating in an
entertainment or exhibition or in the making of an advertisement is
guilty of acrime, and isliable to imprisonment for 10 years.

A parent of a child who permits the child to be employed to
perform in an indecent, obscene or pornographic manner in the
course of participating in an entertainment or exhibition or in the
making of an advertisement is guilty of acrime, and isliableto
imprisonment for 10 years.

For the purposes of this section but without limiting its
application —

(@ achildisemployed to perform in an indecent, obscene or
pornographic manner if, in the course of the child's
employment, the child —

(i) isengagedin an activity of a sexua nature;

(i)  isinthe presence of another person who is
engaged in an activity of a sexual nature; or

(iii)  isrequired to pose or move in a manner
calculated to give prominence to sexual organs,
the anus or, in the case of afemale, her breasts;

and

(b) achildsperformanceisin the course of participatingin
an entertainment or exhibition if the performance —

(i) congistsinwhole or in part of modelling or
posing of any kind;

(i) isonly for the person employing the child or for
some other particular person or a class of
people;

(iif)  iscommunicated in any way to an audience of
one or more people;

(iv)  isrecorded in any way for later visua or audible
presentation to an audience of one or more
people; or

(v)  canbeviewed on the Internet or in any other
way.

Without limiting the definition of “employ” in section 188, if a
child participatesin an entertainment or exhibition carried on for
profit or in the making of an advertisement for commercial
purposes, then for the purposes of this section the person who
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carries on the entertainment or exhibition or makesthe
advertisement employs the child.

Power of CEO to prohibit or limit employment of child

In this section —

“notice” means anotice under subsection (2).

If the CEO isof the opinion that the wellbeing of a particular child
islikely to be jeopardised by the fact that the child is employed, or
the nature or extent of the work that the child is employed to carry

out, the CEO may, by written notice given to a parent of the
child —

(@ prohibit the employment of the child; or

(b)  impose limitations on the employment of the child.
A notice may be expressed to apply to employment generdly, to
specified employment, or to employment of a specified kind.
The CEO must give a copy of anoticeto —

(& thechild; and

(b) the employer of the child.
A person must not employ a child in contravention of anotice.
Penalty: $36 000 and imprisonment for 3 years.

A parent of a child must not permit the child to be employed in
contravention of a notice.

Penalty: $36 000 and imprisonment for 3 years.

It is adefence to a charge under subsection (5) or (6) for a person

to prove that, a the time the offence is aleged to have been
committed, the person —

(& had not been given the notice or a copy of thenoticein
respect of the child; and

(b)  was otherwise unaware of the contents of that notice.
False information

A child or aparent of a child must not give false or misleading
information to an employer or prospective employer of the child
about —
(@ theage of the child;
(b)  the matter of whether or not thereisanotice in respect of
the child under section 193(2);
(c) thematter of whether or not thereisan exemption in
respect of the child under the School Education Act 1999
section 11(1).
Penalty: $6 000.
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Power s of authorised officers
In this section —

“authorised officer” includes an industria inspector appointed
under the Industrial Relations Act 1979.

An authorised officer may, at any reasonabletime, enter aplacein
which achild is employed, or in which the authorised officer
believes on reasonable grounds a child is employed, for the
purpose of inspecting the place and making such inquiriesin
relation to the employment of a child in the place as the authorised
officer considers appropriate.

Without limiting subsection (2), an authorised officer may require
any person in the place to answer any question put to that person
in relation to the employment of a child in the place.

If under subsection (3) an authorised officer requires a person to
answer a question, the officer must inform that person that the
person isrequired under this Act to answer the question.

A person must not —

(@ refuseor fail to answer a question when required to do so
under subsection (3); or

(b)  in purporting to comply with arequirement under
subsection (3), give an answer that the person knowsis
false or misleading.

Penalty: $6 000.

A person isnot excused from answering a question, when required
to do so under subsection (3), on the ground that the answer might
incriminate the person or render the person liable to a penalty, but
that answer isnot admissible in evidence against the person in any
civil or crimina proceedings other than proceedings for an offence
under subsection (5)(5)(b).

Proceedings against employers may betaken by industrial
inspectors

The powers of an industrial inspector appointed under the
Industrial Relations Act 1979 extend to the prosecution of a person
for an offence under section 190(1), 193(5) or 195(5).

An industrial magistrate's court established under the

Industrial Relations Act 1979 Part 111 has jurisdiction to hear and
determine prosecutions commenced by industria inspectors under
subsection (1).

[ Section 196 amended by No. 84 of 2004 s. 80.]
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Part 8 — Child care services

Division 1 — Introductory matters
197. Termsused in this Part

In this Part, unless the contrary intention appears —

“applicant” means —

(@ ifalicenceisapplied for on behalf of apublic
authority, the public authority; or
(b)  otherwise, a person who applies for alicence;

“application” meansan application for alicence;

“child care service’ hasthe meaning given to that termin
section 198;

“cor por ate applicant” means an applicant that isabody
corporate other than a public authority;

“criminal record check” means a document issued by the
Australian Federal Police or another body or agency
approved by the CEO that sets out the crimina convictions
of an individual for offences under the law of Western
Australia, the Commonwealth, another State or a Territory;

“equivalent authority” means—

(@ alicenceor permit issued under the Community
Services Act 1972 section 17B before itsrepeal by this
Act; or

(b) alicence, permit or other authority (however
described) relating to the provision of a child care
service or similar service in another State or a
Territory;

“family day care service” meansachild care service provided at

a place where —
(@ theperson providing the service lives; and
(b)  none of the children to whom the serviceis provided
live;

“individual applicant” means an applicant who isan individual;

“licence” meansalicence under this Part;

“licensee” means a person who holds alicence;

“managerial officer”, in relation to a corporate applicant,
means —

(@ adirector or secretary of the body;
(b) if the applicant is an incorporated association as
defined in the Associations Incorporation Act 1987
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section 3, amember of the committee of the
association;

(c) aperson who holds 50% or more of theissued shares
of the body; and

(d) any other person who, in the opinion of the CEO,
exercises or exerts control or influence over the body,
or isin aposition to do so;

“nominated supervising officer” means the person nominated in
an application made by a corporate applicant or a public
authority as the person who will be responsible for the
day-to-day supervision and control of the child care service
to which the application relates,

“prescribed offence” means an offence prescribed, or of a class
prescribed, in theregulations;

“supervising officer” for a child care service means —

(@ if alicencein respect of the serviceis granted to an
individual —

(i) thelicensee; or

(i)  aperson appointed under the regulationsto act
in place of the licensee;

(b) if alicencein respect of the serviceis granted to a
corporate applicant or a public authority —

(i) the person specified in thelicence document
relating to the service as the person responsible
for the day-to-day supervision and control of the
service; or

(i)  aperson appointed under the regulationsto act
in place of the person referred to in
subparagraph (i);

“suspension notice” meansanotice under section 220(1);

“usual occupant”, in relation to an application that relatesto a
family day care service, means —

(8 aperson other than the applicant who usualy lives at
the place where the service will be provided; or

(b)  any other person who islikely to be present at that
place at the times when the service will be provided.

198. M eaning of “child care service”

(1) A “child careservice” isaservice for the casual, part-time or
day-to-day care of a child or children under 13 years of age, or
such other age as may be prescribed for the purposes of this
subsection, that is provided —
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(@ for payment or reward, whether directly or indirectly
through payment or reward for some other service;

(b) asabenefit of employment; or
(c) asanancillary serviceto acommercial or recreationa
activity.
(2) Theterm“child care service” doesnot include —

(8 careprovided to achild by a parent or other relative of
the child or a carer of the child;

(b) careprovided to achild by a person having contact with
the child in accordance with a contact order under the
Family Court Act 1997,

(c) careprovided to achild in accordance with an approval
under section 104(3);

(d) careprovided to achild —
(i) atthe place where the child lives; or
(i)  substantially at that place;

(e) careprovided to achild enrolled at a school if —
(i) thechild hasreached 3 years of age; and

(i) thecareisprovided in the course of the child’'s
participation in an educational programme under
the School Education Act 1999;

(f)  careprovided to achild at ahospital or similar place
whilethe child isa patient at that hospital or place; or

(g) careof akind that isexcluded by the regulations from the
application of subsection (1).
199. Guiding principles
(1) Intheadministration of this Part and regulations referred toin
section 232 the following principles must be observed —

(@ theprinciplethat achild care service should be provided
toachild in away that —

(i)  protectsthe child from harm;
(if)  respectsthe child’ s dignity and privacy;
(iii)  safeguardsand promotes the child's wellbeing;
(iv)  provides positive experiences for the child; and
(v) stimulates and develops the child’s crestive,
emotional, intellectual, physical, recreational
and social potential;

(b) theprinciplethat child care services should be provided
in away that —
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(i)  involves parents of the children to whom the
services are provided and other members of the
community;

(i)  reflects best practice in the care, education and
recreation of young children; and

(iii)  reflectsthe diverse nature of the community.
The principles set out in subsection (1) arein addition to, and do

not derogate from, the principles set out in Part 2 Divisions 2 and
3.

Crown bound

This Part bindsthe Crown in right of the State and, so far asthe
legidative power of Parliament permits, the Crown in al its other
capacities.

Division 2 — Licensing requirement
Requirement for licence
A person must not provide a child care service at a place except

under and in accordance with alicence authorising the provision
of the service at that place.

Penalty:
(@ for afirst offence, $12 000 and imprisonment for
one year, and adaily penalty of $600;

(b)  for asubsequent offence, $24 000 and imprisonment
for 2 years, and a daily penalty of $1 200.

Division 3— Application for and grant of licence

Who may apply for licence

An application for alicence may be made to the CEO by —
(@ anindividua;
(b) abody corporate; or
(o) inthe case of a public authority that isnot a body
corporate, the chief executive officer (however
described) of the public authority on behalf of the
authority.

Application for licence
An application must be —
(& inwriting in aform approved by the CEO;
(b)  accompanied by any document or information that is
prescribed; and
(c) accompanied by the prescribed fee (if any).
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Further information relevant to application

The CEO may ask an applicant for any additional document or
information that the CEO considersis or could berelevant to
making a decision on the application.

Without limiting subsection (1), for the purpose of deciding
whether or not an individual applicant or a nominated supervising
officer isafit and proper person to provide or be involved in the
provision of a child care service, the CEO —
(@ must ask the applicant or nominated supervising officer
to undergo an oral or written assessment asto his or her
knowledge and understanding of —

(i) theoperation of this Part and the regulations;
and
(i) thefield of child development;

(b)  may ask the applicant or nominated supervising officer to
undergo amedical, psychiatric or psychological test or
examination specified by the CEO;

(c) must ask the applicant or nominated supervising officer
to provide areference or report specified by the CEO;
and

(d) must ask the applicant or nominated supervising officer
to provide evidence that the person holdsthe
gualifications prescribed in relation to the type of child
care service to which the application relates.

If the CEO makes arequest under subsection (1) or (2), the CEO
does not have to consider the application, or consider it further,
until the request is complied with.

Any costsincurred in complying with aregquest under
subsection (1) or (2) are to be paid by the applicant unless the
CEO determines otherwise.

Grant of licence

The CEO may grant alicence to a person authorisng the person to
provide a specified type of child care service at a specified place.

In subsection (1) —
“gpecified” means specified in the licence document.

A licence cannot be granted in respect of more than one child care
service.

A licence cannot be granted to 2 or more persons.
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A person may be granted 2 or more licences whether for the same
type of child care service or for different types of child care
service.

General restrictions on grant of licence

The CEO must not grant alicence if there are reasonable grounds
for believing that the provision of the child care service to which
the application relates would constitute an unacceptablerisk to the
wellbeing of children for whom the service would be provided.

The CEO must not grant alicence unlessthe CEO is satisfied
that —
(@ theapplicant is capable of providing a child care service
in accordance with the regulations and the terms and
conditions of thelicence;

(b)  the place at which the child care serviceis, or child care
services are, to be provided is suitable for that purpose;

(c) alicenceor equivalent authority granted or issued to the
applicant has not been cancelled in the period of 5 years
before the application is made;

(d) theapplicant isof sound financia reputation and stable
financial background; and

(e) if theapplication relatesto the provision of afamily day
care service, each usual occupant isafit and proper
person to associate with children.

Restrictions on grant of licence: individual applicant

The CEO must not grant alicence to an individual applicant if the
applicant has been found guilty of a prescribed offence unless the
CEO is satisfied that there are exceptional reasons for doing so.

The CEO must not grant alicence to an individual applicant unless
the CEO is satisfied that the applicant —

(8 hastheability to supervise and control on aday-to-day
basis the provision of the child care service to which the
application relates; and

(b) isotherwiseafit and proper person to provide a child
care service.

Restrictions on grant of licence: cor por ate applicant

The CEO must not grant alicence to a corporate applicant if the
nominated supervising officer or amanageria officer has been
found guilty of a prescribed offence unless the CEO is satisfied
that there are exceptional reasons for doing so.
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The CEO must not grant alicence to a corporate applicant unless
the CEO is satisfied that —
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(d)

alicence or equivalent authority granted or issued to the
nominated supervising officer or amanageria officer has
not been cancelled in the period of 5 years before the
application is made;

the nominated supervising officer is not the supervising
officer for another child care servicethat is or will be
provided at atime when the child care service to which
the application relates will be provided;

the nominated supervising officer hasthe ability to
supervise and control on a day-to-day basis the provision
of the child care service to which the application relates;
and

the nominated supervising officer and each managerial
officer are otherwise fit and proper people to be involved
in the provision of a child care service.

Restrictions on grant of licence: public authority

The CEO must not grant alicence to a public authority if the
nominated supervising officer has been found guilty of a
prescribed offence unless the CEO is satisfied that there are
exceptional reasons for doing so.

The CEO must not grant alicence to a public authority unless the
CEO s satisfied that —

@

(b)

(©)

(d)

alicence or equivalent authority granted or issued to the
nominated supervising officer hasnot been cancelled in
the period of 5 years before the application is made;

the nominated supervising officer is not the supervising
officer for another child care servicethat is or will be
provided at atime when the child care service to which
the application relates will be provided;

the nominated supervising officer hasthe ability to
supervise and control on a day-to-day basis the provision
of the child care service to which the application rel ates;
and

the nominated supervising officer is otherwise afit and
proper person to be involved in the provision of a child
care service.

L icence document

If the CEO grants alicence to a person the CEO must issue to the
person alicence document that contains the prescribed detalls.
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Licence not transferable
A licenceisnot transferable.

Division 4 — Licence conditions and amendment

Condition asto supervision and control

Itisacondition of every licence that the supervising officer for the
child care serviceis present at the place where the serviceis
provided at the times when the service is provided except to the
extent (if any) that the regul ations otherwise provide.

Other conditions

The CEO may grant alicence subject to any conditionsthat the
CEO considers appropriate.

The regulations may prescribe conditionsthat are taken to be
attached to —

(@ dllicences; or
(b) @l licencesreating to a particular type of child care
service,
unless otherwise specified in the licence.

Contravention of conditions

A licensee who contravenes a condition of the licence commitsan
offence.

Penalty: $12 000.
Amendment of licence

The CEO may, by written notice given to the licensee, amend a
licence.

An amendment may be made on application made by the licensee
or on the CEO’s own initiative.
For the purposes of this section —
“amend” includes —
(& impose any new condition; and
(b)  change or remove any existing condition (other than
the condition referred to in section 212).

Division 5— Duration and renewal

Duration of licence

A licence has effect for the period specified in the licence
document unless —

(@ section 217(3) applies;
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(b) itissuspended under section 220;
(o) itiscancdled under section 224; or
(d) itissurrendered in accordance with the regulations.

The period specified in the licence document must not exceed
3 years from the day on which the licence is granted or renewed.

Application for renewal of licence
A licensee may apply to the CEO for therenewal of alicence.

An application for renewal must be —
(& inwriting in aform approved by the CEO;
(b)  lodged with the CEO within the prescribed time or any
further time that the CEO in a particular case allows;
(c) accompanied by any document or information that is
prescribed; and
(d) accompanied by the prescribed fee (if any).
If an application for renewal is madein accordance with this
section the licence continues to have effect until the application is
determined unless the licence is suspended under section 220 or
cancelled under section 224.

Section 204 applies asif the application for renewal were an
application for alicence.

Restrictions on renewal of licence

The CEO must not renew alicence if —

(@ theCEOisnolonger satisfied asto any matter referred to
in section 206(2), 207, 208 or 209 that was relevant to the
decision to grant the licence;

(b) the CEOissatisfied that the licensee has persistently or
frequently contravened the regulations or aterm or
condition of the licence; or

(¢c) therearereasonable grounds for believing that the
continued provision of the child care service to which the
application relates would constitute an unacceptable risk
to the wellbeing of children for whom the serviceis
provided.

Renewal of licence
If the CEO renews a licence the CEO may —
(8 renew it subject to any existing condition;
(b)  impose any new condition; or
(c) change or remove any existing condition (other than the
condition referred to in section 212).
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Division 6 — Suspension and cancellation
Suspension of licence

The CEO may, subject to section 221, by written notice given to
the licensee, suspend alicence if there are reasonable grounds for
believing that —
(@ thelicensee has contravened aterm or condition of the
licence;
(b)  thelicensee has contravened a provision of the
regulations; or
(¢c) thecontinued provision of the child care service
constitutes or would constitute an unacceptable risk to
the wellbeing of the children for whom the serviceis
provided.

The suspension notice must —

(8 dsatetheday, or theday and time, on or at which the
suspension takes effect;

(b) statethereasonsfor the CEO's decision to suspend the
licence;

(c) where appropriate, indicate what steps need to be taken
to ensure that there is compliance with the relevant
provision, term or condition or that thereisnolonger a
risk as described in subsection (1)(c); and

(d) inform the licensee that thelicensee has aright to apply
under section 225 for areview of the CEO’s decision to
suspend the licence.

Notice of proposed suspension

If the CEO proposes to suspend alicence for areason other than
the reason mentioned in section 220(1)(c), the CEO must give
written notice to the licensee of the proposed suspension.

The notice must —
(8 dsatethat the CEO proposes to suspend the licence;
(b) statethereasonsfor the proposed suspension; and

(¢c) inform the licenseethat thelicenseeis entitled to make
representations to the CEO in respect of the proposed
suspension within 21 days after the day on which the
licensee is given the notice.

In considering whether to suspend the licence the CEO must have
regard to any representations made by the licensee within the
period referred to in subsection (2)(2)(c).
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Revocation of suspension

The CEO must, by written notice given to the licensee, revoke the
suspension of alicenceif the CEO is satisfied that the steps
specified in the suspension notice have been taken.

The CEO may, by written notice given to the licensee, revoke the
suspension of alicenceif it isappropriate to do soin the
circumstances of the particular case.

Duration of suspension

The suspension of alicence has effect on and from the day, or the
day and time, specified in the suspension notice until one of the
following happens —

(@ thesuspensionisrevoked under section 222;
(b) thelicenceiscancelled under section 224 or expires; or

(c) thelicenceis surrendered in accordance with the
regulations.

Cancellation of licence

Grounds for the cancellation of alicence exist if —
(@ thelicence was obtained improperly;
(b)  the CEO can no longer be satisfied asto amatter referred
toin section 206(2), 207, 208 or 209 that was relevant to
the decision to grant the licence;

() thelicensee has persistently or frequently contravened a
term or condition of the licence or aprovision of the
regulations, whether or not the licenceis or has been
suspended on the grounds of that contravention; or

(d) therearereasonable grounds for believing that the
continued provision of the child care service constitutes
or would constitute an unacceptabl e risk to the wellbeing
of the children for whom the serviceis provided, whether
or not the licence has been suspended on the grounds of
that risk.

If the CEO considers that grounds for the cancellation of alicence
exist the CEO may refer the matter to the State Adminidrative
Tribunal.

The CEO must give written notice of areferral under
subsection (2) to the licensee as soon as practicable after the
referral ismade.

In proceedings commenced by areferral under subsection (2) the
State Administrative Tribunal may, if itis satisfied that grounds
for the cancellation of the licence exist, cancel thelicence.
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Division 7— Review
Review by State Administrative Tribunal
A person aggrieved by areviewable decision may apply to the
State Administrative Tribunal for areview of the decision.
In subsection (1) —
“person aggrieved” means—
(8 aperson upon whose application areviewable
decision ismade; or
(b) theholder of thelicence to which areviewable
decision relates;
“reviewable decision” means a decision of the CEO —
(@ torefuseto grant or renew alicence;

(b) astotheperiod for which alicenceis granted or
renewed;

(c) togrant or renew alicence subject to a particular
condition;

(d) toamend alicence under section 215; or

(e) tosuspend alicence under section 220.

Division 8 — Gener al
Advertising
A person must not advertise, or otherwise hold out in any way,

that the person provides a child care service unless the person
holds alicence authorising the provision of the service.

Penalty: $6 000.
Production of licence document for amendment

If the CEO amends or renews a licence, the licensee must, if
required by the CEO, produce the licence document to the CEO
for amendment within the period specified by the CEO.

Penalty: $6 000.

Return of licence document if licence no longer in effect
If alicence —

(@ hasexpired and has not been renewed;

(b)  has been suspended or cancelled; or

(¢)  hasbeen surrendered in accordance with the regulations,
the person who was the licensee must, as soon as practicabl e after

the expiry, suspension, cancellation or surrender, return the licence
document to the CEO.

Penalty: $6 000.
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Power to exempt

The Minister may, by order published in the Gazette, exempt a
specified child care service or a child care service of a specified
type from the application of —

(8 section 201;

(b) theregulations; or

(c) agpecified provision of theregulations.
In subsection (1) —
“gpecified” means specified in the order.
The Minister may, by order published in the Gazette, amend or
revoke an order made under subsection (1).
In the exercise of the powers conferred by subsections (1) and (3),
the Minister must haveregard to —

(& thebest interests of the children for whom the child care

service is proposed to be provided and any special needs
or interests of those children;

(b) theviewsof parents of children for whom the serviceis
intended;

(c) theneeds of thelocality in which achild care serviceis
proposed or the children for whom the child care service
is proposed and the extent to which those needs are being
met; and

(d) thedesirahility of or need for short-term, special,
innovative, experimental, culturally appropriate and
culturally specific child care services.

Evidentiary certificate

In proceedings for an offence under this Part production of a
certificate containing a statement described in subsection (2) and
purporting to be signed by the CEO is, without proof of any
appointment or signature, evidence of the facts stated in the
certificate.

The certificate may state any of the following —

(@ that aperson hasor had, or does not or did not have, a
licence in relation to a particular child care service;

(b) that alicencedid or did not specify a particular place;

(c) theconditionsto which alicenceis or was subject;

(d) theday, daysor period on or during which anything
referred to in any of paragraphs (a) to (c) applied.

page 104



Children and Community Services Act 2004

231.

232.

@

2

3

(4)

Power s of entry and inspection
In this section —

“licensing officer” means an officer appointed under section 25
for the purposes of this Part.

A licensing officer may —
(8 enter at any reasonable time any place specified in a
licence as a place at which achild care service may be

provided and inspect that place and any equipment or
other thing at that place;

(b) requireany person whoisat aplace entered in
accordance with this section to provide any information
that is necessary for the purpose of investigating
compliance with the licence or the regulations; and

() inspect and for that purpose require the production of,
any register, record or other document that any person is
required by the regulations to keep and copy or take
extracts from any such register, record or other
document.

A person must not, without lawful excuse, fail to comply with a
requirement under subsection (2)(b) or (c).
Penalty: $6 000.

If amagistrateis satisfied by evidence on oath that there are
reasonable grounds to suspect that a child care serviceis being
provided at a place other than a place at which such a service may
be provided under alicence, the magistrate may issue a warrant to
alicensing officer or a police officer authorising the officer to
enter and inspect that place.

Regulations
Without limiting section 248(1), the regul ations may —

(@ prescribe types of child care service and make different
provisions for or in respect of each of those types;

(b)  regulate applications for licences, objections to the grant
of licences, the amendment of licences, and the surrender
of licences,

(c) confer power on the CEO to conduct any check
(including a criminal record check) that the CEO
considers appropriate as to the character and background
of a person for the purpose of determining whether the
person isafit and proper person to provide or be
involved in the provision of a child care service or to
associate with children, as the case requires,
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prescribe matters to which the CEO must have regard in
determining whether a particular personisafit and
proper person to provide or be involved in the provision
of achild care service or to associate with children, asthe
case requires;

without limiting section 203(b), prescribe the documents
(including a criminal record check) and information to be
provided by an applicant or licensee in connection with
an application or the provision of a child care service, as
the case requires;

require alicensee to notify the CEO of changesin
circumstancesrelating to or affecting the provision of a
child care service including, without limitation, a change
of supervising officer or manageria officer;

provide for and in relation to the appointment of
supervising officers and personsto act in their place;

provide for the powers and duties of licensing officers;
regulate the staffing requirements for the provision of
child care services;

confer power on the CEO to conduct a criminal record
check of any member of the gaff of a child care service;

prescribe requirements as to the health and safety of
children during the provision of child care services;
require alicensee or amember of the staff of a child care
service from time to time to undergo medical
examinations or to provide any documents (including a
criminal record check) or information relevant to the
hedlth and safety of children during the provision of the
child care service;

regulate the building and other physical environment
requirements for the provision of child care services;

regulate programmes of activities and equipment to be
provided for child care services;

regulate the adminigration of child care services, the
records to be maintained and the returns to be made;

provide for the continued operation of achild care servicein
an emergency Situation or in crcumstances wherethe
licence rdating to the service is suspended or cancdled;

confer power on the CEO in specia circumstancesin
particular casesto grant exemptions from provisions of the
regulations for periods specified in the exemptionsand to
impose conditions subject to which an exemption applies;
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(r) confer power on, or require, the CEO to notify the
parents of children for whom a child care serviceis
provided of any prescribed matter relating to or affecting
the provision of the service;

() prescribe fees payable —

(i)  inrespect of applications for the grant or
renewal of licences, including fees by way of
penalty for late lodgment of applications, and

(i)  for thegrant or renewal of licences,

(t) requireany document or information provided by an
applicant or alicensee to be verified by statutory
declaration;

(u) providefor trangtiona matters; and

(v)  establish amechanism for the review of theregulations.

Part 9 — Provision of financial or other assistance

233.
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Power to provide financial or other assistance

The CEO may provide a person with financia or other assistance
if the CEO is satisfied that the person isin need of such assistance.

Assistance may be provided under subsection (1) in such form,
and on such terms and conditions, as the CEO consders
appropriate.

Without limiting subsection (2), in the case of financial assistance,

the terms and conditions may include provisions as to repayment
and the recovery of outstanding amounts.

Power to assist with funeral expenses

Without limiting section 233(1), the CEO may pay, or assist in the
payment of, funerd expensesif the CEO is satisfied that in the
circumstances of a particular caseit is appropriate to do so.

Payment may be made, or assistance provided, under
subsection (1) on such terms and conditions as the CEO considers
appropriate.
Without limiting subsection (2), the terms and conditions may
include provisions as to repayment and the recovery of
outstanding amounts.
Application for assistance
In this section and section 236 —
“application for assistance” means —

(@ anapplication for assistance under section 233; or
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(b) anapplication for payment, or assistance in payment,
of funeral expenses under section 234.

An application for assistance must be made in the form, and in
accordance with the procedure, approved by the CEO.

The CEO may require the applicant to provide any information
that the CEO considers necessary for the purposes of determining
an application for assistance.

Recovery of overpaymentsin certain circumstances

Where as a consequence of —

(@ afalseor mideading statement in an application for
assistancereferred to in section 235; or

(b) the provision of false or mideading information,

money is paid to a person under this Part that would not have been
paid but for the fal se or misleading statement or information, the
CEO may recover from that person the amount paid in a court of
competent jurisdiction as adebt dueto the State.

Part 10 — Confidentiality provisions

Restriction on publication of certain information or material
In this section —

“old order” meansan order under the repealed Child Welfare
Act 1947 committing a child to the care of the Department or
placing a child under the control of the Department;

“publish” meansto bring to the notice of the public or a section of
the public by means of newspaper, television, radio, the
Internet or any other form of communication.

A person must not, except in accordance with awritten
authorisation given under this section, publish information or
material that identifies, or islikely to lead to the identification of,
another person (the “identified person”) as—
(8 apersonwhoisor was achild the subject of an
investigation referred to in section 32(1)(d);
(b) aperson whoisor was achild the subject of a protection
application or an application for an old order; or
(c) apersonwhoisor was a child the subject of a protection
order or an old order.

Penalty: $12 000 and imprisonment for one year.

If theidentified person isunder 18 years of age, written
authorisation for the publication of information or material to
which subsection (2) applies may be given by the CEO.
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If theidentified person hasreached 18 years of age, written
authorisation for the publication of information or material to
which subsection (2) applies may be given —
(@ by theidentified person; or
(b) if theidentified person is dead or cannot be found after
reasonable inquiries, by the CEO.

Subsection (2) does not apply to information or material contained
in areport of proceedings to which the Children’s Court of
Western Australia Act 1988 section 35(1) applies.

Production of departmental records
In this section —

“departmental record” meansa document in the records of the
Department that relates to a child, a child’sparent or a
child’s carer.

This section appliesif a party to any legal proceedings lawfully
requires —
(@ the CEO or another officer to produce to the party, or the
court or tribunal concerned, a departmental record; or
(b)  an officer or employee of a public authority to produce to
the party, or the court or tribunal concerned, a
departmental record to which that public authority has
been given access.
The party requiring production of the departmentd record must
describe the record —

(@ by referenceto the person or people to whom it reates;
(b) by reference to the period to which it relates; and

(c) by general reference to the circumstances to which it
relates.

The party requiring production of the departmentd record must
show that the circumstances to which the departmental record
relates arerelevant to the proceedings.

A person must not, directly or indirectly, record, disclose or make
use of information in a departmentd record produced in response
to arequirement referred to in subsection (2) other than for a
purpose connected with the proceedings.

Penalty: $12 000.

If a departmental record is produced to a court or tribunal in
response to arequirement referred to in subsection (2), the court or
tribunal must take reasonable steps to ensure that accessto the
record is limited to one or more of the following people —
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(8 aparty tothe proceedings;
(b) alegal representative of a party to the proceedings;
(c) an expert witness in the proceedings;
(d) if the proceedings arein the Family Court —
(i) afamily and child counsdlor as defined in the
Family Court Act 1997,

(i) awelfare officer as defined in that Act; or
(iif)  any other person required or directed under that
Act to prepare areport on mattersrelevant to the
proceedings;
(e aperson who can show that the CEO has authorised his
or her access to therecord,

(f) aperson considered by the court or tribuna to have a
direct interest in the proceedings.

A person referred to in subsection (6) who has been given access
to a departmenta record by a court or tribunal must not, without
the approval of the court or tribunal, make a copy of, or otherwise
reproduce, the record.

Penalty: $6 000.

For the purposes of subsection (7), the court or tribunal may give
approval on such conditions, including conditions about thereturn
or destruction of copies or reproductions made, as the court or
tribunal thinksfit.

Objection to disclosure of certain information during
proceedings
A person may, in any legal proceedings, object to disclosing
information obtained by, or made available to, the person in the
performance of functions under this Act, or in the provision of
social services under an agreement referred to in section 15(1), on
the grounds that —
(@ itsdisclosure endangers, orislikely to endanger, a
person’s safety or psychological health;
(b) itisarecord of confidential counselling with a child or a
child’ srelative; or
(o) itisinformation personal to achild, achild srelative or a
child's carer and the person reasonably believesthat it is
not materially relevant to the proceedings.

If an objection is made under subsection (1), the court or tribunal
concerned must consider the objection and may order the
disclosure of theinformation if satisfied that —

(@ itismaterialy relevant to the proceedings; and
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(b) thereiscompelling reason in the public interest for its
disclosure.

(3)  For the purpose of enabling the court or tribunal to decide whether
to make an order under subsection (2), the court or tribunal may
direct the person to disclose the information to the court or
tribunal in private and may give directions as to who may be
present when the information is disclosed.

(4) Thecourt or tribunal must dea with information disclosed under
this section in away that prevents, as far as practicable, its further
disclosure.

240. Confidentiality of notifier’sidentity
(1) Inthissection —
“identifying information”, in relation to anctifier, means
information —
(@ thatidentifiesthenotifier;
(b) thatislikely tolead to the identification of the
notifier; or
(¢ from which the identity of the notifier could be
deduced;

“notifier” means a person who in good faith gives information, or
causes information to be given, to the CEO or ancther officer
that raises concerns about the wellbeing of a child.

(2) A person who, in the course of duty, becomes aware of the identity
of anatifier, must not disclose identifying information to another
person unless —

(@ thedisclosureis made —

(i)  for the purpose of, or in connection with,
performing functions under this Act;

(i)  with the written consent of the natifier; or

(i)  inlegal proceedings with the leave of the court
or tribunal concerned;

or
(b) theidentifying information has already been disclosed in
legal proceedings and the court or tribunal concerned has
not made an order prohibiting further disclosure.
Penalty: $24 000 and imprisonment for 2 years.
(3) Inanylega proceedingsaperson must not disclose, or be asked to
disclose, identifying information in respect of a notifier unless
leave of the court or tribunal concerned hasfirst been obtained.

(4) Thecourt or tribunal must not grant leave unless —
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(@ itissatisfied that —
(i) theidentifying informationis of critical
importance in the proceedings; and
(i)  thereiscompelling reason in the public interest
for disclosure of the identifying information;
or
(b) thenctifier consentsto the disclosure of the identifying
information.
An application for leave to disclose, or to ask a person to disclose,
identifying information —
(& must not, except as authorised by the court or tribunal, be
heard in public; and
(b)  must be dealt with in away that protects, asfar as
practicable, the identity of the notifier pending adecision
on the application.

Confidentiality of information

This section appliesto a person who is or has been engaged in —
(@ theperformance of functions under this Act; or
(b)  the provision of social services under an agreement
referred to in section 15(1).

A person to whom this section applies must not, directly or
indirectly, record, disclose or make use of information obtained in
the course of duty, except —
(@ for the purpose of, or in connection with, performing
functions under this Act;
(b) for the purpose of, or in connection with, providing social
services under an agreement referred to in section 15(2);
(c) for the purpose of the investigation of any suspected
offence under this Act or the conduct of proceedings
against any person for an offence under this Act;
(d)  for the purpose of protection proceedings;
(e) asrequired or allowed under this Act or another written
law;
(f)  with the written consent of the Minister or person to
whom the information relates; or
(g) inprescribed circumstances.
Penalty: $12 000 and imprisonment for one year.
Subsection (2) isnot to be taken to permit the disclosure of

identifying information as defined in section 240 if itsdisclosureis
prohibited under that section.
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Subsection (2) isnot to be taken to prevent the disclosure of
statistical or other information that could not reasonably be
expected to lead to the identification of any person to whom it
relates.

If information is lawfully disclosed under this section, this section
does not prevent the further disclosure of theinformation, or the
recording or use of the information, for the purpose for which the
disclosure was made.

Part 11 — Other matters
Obstruction
A person must not obstruct or hinder a person who is performing
or attempting to perform afunction under this Act.
Penalty: $12 000 and imprisonment for one year.
I mper sonating an officer
A person must not falsely represent, by words or conduct, that a
person is an authorised officer.
Penalty: $12 000 and imprisonment for one year.

False information

A person must not give information oraly or in writing in, or in
relation to, an application, report or other document prepared for
the purposes of this Act that the person knows to be false or
misleading in amateria respect.

Penalty: $6 000.

L egal proceedings

Proceedings under this Act for an offence (other than an offence
under section 101(1), 102 or 192(1) or (2)) or in respect of any

other matter may be commenced in the name of the CEO by the
CEO or a person authorised to do so by the CEO.

In any proceedings no proof is required of —

(@ theappointment of the CEO; or

(b) theauthorisation of a person under subsection (1),
but an averment in a prosecution notice that the person is so

appointed or authorised is to be taken to be proved unless the
contrary is proved.

Subsection (1) does not limit the ability of a person to commence
or conduct the prosecution of an offenceif the person has
authority at law to do so.

[ Section 245 amended by No. 84 of 2004 s. 80.]
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Protection from liability for wrongdoing

An action in tort does not lie against a person for anything that the
person has done, in good faith, in the performance or purported
performance of a function under this Act.

The protection given by subsection (1) applies even though the
thing done as described in that subsection may have been capable
of being done whether or not this Act had been enacted.

Despite subsection (1), the State isnot relieved of any liability that
it might have for another person having done anything as
described in that subsection.

A person who, at therequest of a police officer or an authorised
officer, assists the officer in the exercise of a power under this Act
isto be taken, for the purposes of this section, to be performing a
function under this Act.

In this section, areference to the doing of anything includes a
reference to the omission to do anything.

Effect of provision requiring document to be given to
particular person or child

A person isnot required to comply with aprovision of thisAct
that requires the person to give a document to another person, or to
ensure that a document is given to another person, if, after
reasonable inquiries, the other person cannot be found.

Subsection (1) does not apply if the document isto be given to a
party to protection proceedings.

Note: Section 154 gives the Children’s Court power to dispense with
service in protection proceedings.

Without limiting subsection (1), a person isnot required to comply
with a provision of this Act that requires the person to give a
document to achild, or to ensure that adocument isgiven to a
child, if the person considers that the child does not have sufficient
maturity to understand the document or the matter to which the
document relates.

Regulations

The Governor may make regulations prescribing al matters that
arerequired or permitted by this Act to be prescribed, or are
necessary or convenient to be prescribed for giving effect to the
purposes of thisAct.

Without limiting subsection (1) the regulations may create
offences and provide, in respect of an offence so created, for the
imposition of a penalty not exceeding $6 000.
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249. Review of Act
(1) TheMinister must carry out areview of the operation and
effectiveness of this Act as soon asis practicable after —
(@ thefifth anniversary of its commencement; and
(b) theexpiry of each 5 yearly interval after that anniversary.
(2) TheMinister must prepare areport based on each review under
subsection (1) and, as soon asis practicable after thereport is
prepared (and in any event not more than 12 months after the
relevant anniversary or expiry), must causeit to be laid before
each House of Parliament.
250. Repeal, transitional and savings provisions
(1) Thefollowing Actsarerepeded —
(@ the Child Welfare Act 1947;
(b)  the Community Services Act 1972;
(¢ theWelfare and Assistance Act 1961.
(2) Thefollowing regulations arerepealed —
(@ the Child Welfare Regulations 1977;
(b)  the Community Services (Child Care) Regulations 1988;

(¢ the Community Services (Outside School Hours Care)
Regulations 2002;

(d) the Community Welfare Organizations Regulations 1980;
(e theWelfare and Assistance Act Regulations 1962.
(3) Schedule 1 has effect in relation to the reped s effected by
subsection (1).
251. Other Actsamended
Other Acts are amended as set out in Schedule 2.

Schedule 1 — Transitional and savings provisions
[s. 250(3)]
Division 1 — Introductory matters

1 M eaning of terms used in this Schedule

In this Schedule, unless the contrary intention appears —
“authorisation” means—
(@ anapprova under the Child Welfare Act 1947
section 111; or
(b) alicence under the Child Welfare Act 1947
section 112;
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“commencement day” means the day on which section 250
comes into operation;

“existing appeal” means an appea under the Children’s Court of
Western Australia Act 1988 section 42(1) or 43(4) that has
not been finally determined before commencement day;

“existing order” means an order made under the Child Welfare
Act 1947 section 30 that isin force immediately before
commencement day;

“existing proceedings’ means proceedings under the Child
Welfare Act 1947 section 30 that have not been finally
determined before commencement day;

“extended order” meansan existing order that appliesto a child
after the child reaches 18 years of age because of an
extension under the Child Welfare Act 1947 section 49(1);

“repealed Act” meansan Act repealed by section 250.
2. Interpretation Act 1984 not affected

The provisions of this Schedule do not affect the application of the
Interpretation Act 1984 to and in relation to the repeal s effected by

section 250.
Division 2 — Provisionsrelated to repeal of Child Welfare
Act 1947
3. Existing orders

(1) On and after commencement day an existing order that appliesto a
child until the child reaches 18 years of age has effect asif it were
aprotection order (until 18).

(2) On and after commencement day an existing order, other than an
existing order referred to in subclause (1) or an extended order,
has effect asif it were aprotection order (time-limited).

(3) An order to which subclause (2) applies has effect —

(@ if the period until the order isdueto expireislessthan
2 years, for that period; or

(b) inany other case, for aperiod of 2 yearsfrom
commencement day.

4, Extended orders

On and after commencement day the Child Welfare Act 1947
continues to apply to and in respect of an extended order asif that
Act had not been repeal ed.
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Existing proceedings
Existing proceedings are to be dealt with and determined under the
Child Welfare Act 1947 asif that Act had not been repealed.

If, at the conclusion of existing proceedings, an order commitsa
child to the care of the Department or places the child under the
control of the Department, the order has effect —

(@ if the order appliesto the child until the child reaches
18 years of age, asif it were a protection order (until 18);
or

(b) inany other case, asif it were a protection order
(time-limited).
An order to which subclause (2)(b) applies has effect —
(@ if aperiod of lessthan 2 yearsis specified in the order,
for that period; or
(b) inany other case, for aperiod of 2 years from the day on
which the order is made.

An order made under the Child Welfare Act 1947 section 29(3aa)
that isin force immediately before commencement day has effect
on and after that day asif that Act had not been repealed.

Existing appeals

An existing appeal isto be dealt with and determined asif —

(@ theChildren’s Court of Western Australia Act 1988 had
not been amended by this Act; and

(b)  the Child Welfare Act 1947 had not been repeal ed.

If, at the conclusion of an existing appeal, an order commits a
child to the care of the Department or places a child under the
control of the Department, the order has effect —

(@ if the order appliesto the child until the child reaches
18 years of age, asif it were a protection order (until 18);
or

(b) inany other case, asif it were a protection order
(time-limited).
An order to which subclause (2)(b) applies has effect —
(@ if aperiod of lessthan 2 yearsis specified in the order,
for that period; or
(b) inany other case, for aperiod of 2 years from the day on
which the order is made.
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Recordsunder s. 11

On and after commencement day records kept under the Child
Welfare Act 1947 section 11 in respect of wards and children
placed under the control of the Department are to be taken to be
records kept by the CEO for the purposes of section 128.

Operation of ordersunder s. 13 or 14
An order made under the Child Welfare Act 1947 section 13 or 14

that isin force immediately before commencement day ceasesto
have effect on that day.

Children detained under s. 29(3a)

A child who immediately before commencement day is detained
in ahospital under the Child Welfare Act 1947 section 29(3a) isto
be taken on and after that day to be kept in the hospital under
section 40(2).

If subclause (2) applies to a child the period for which the child
was detained in the hospital before commencement day isto be
taken into account for the purposes of section 40(7).

Ordersunder s 40A

An order made under the Child Welfare Act 1947 section 40A that
isin force immediately before commencement day has effect on
and after that day asiif it were an order under section 73.

Applications under s. 47

An application made to the Minister or the Court under the Child
Welfare Act 1947 section 47(2) that has not been finally

determined immediately before commencement day isto be dealt
with and determined under that Act asif it had not been repealed.

Notices under s. 107A or 107B

A notice under the Child Welfare Act 1947 section 107A(4) or
107B(4) that isin force immediately before commencement day
has effect on and after that day asif it were a notice under
section 193(2).

Warrants

A warrant issued under the Child Welfare Act 1947 section 67 that
isin force immediately before commencement day has effect on
and after that day asiif it had been issued under this Act.

Authorisationsunder s. 111 or 112

An authorisation that isin force immediately before
commencement day has effect on and after that day asiif it were an
approval under section 104(3).
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Despite section 104(4)(b), an authorisation referred toin
subclause (1) has effect, under and subject to this Act, for the
remainder of the period for which it would have had effect if the
Child Welfare Act 1947 had not been repealed.

Ordersand proceedings under Part VIIA

An application under the Child Welfare Act 1947 Part VIIIA that
has not been finally determined immediately before
commencement day isto be dealt with and determined under the
corresponding provision of Part 6.

An interim order made under the Child Welfare Act 1947
section 120P that isin force immediately before commencement
day has effect on and after that day asif it were an interim order
under the corresponding provision of Part 6.

An appeal under the Child Welfare Act 1947 section 120L or 120Q
that has not been finally determined immediately before
commencement day is to be dealt with and determined asif it were
an apped under the corresponding provision of Part 6.

Ordersunder s 146A

An order made under the Child Welfare Act 1947 section 146A
that isin force immediately before commencement day has effect
on and after that day asif that Act had not been repealed.

Division 3— Provisionsrelated to repeal of Community Services

17.

18.
@

2

19.

Act 1972

Status of Ministerial Body

The Community Devel opment Minigterial Body established by
section 18 isa continuation of, and the same lega person, asthe
body corporate established by the Community Services Act 1972
section 6 asin force before commencement day.

Licences and per mitsunder s. 17B

A licence or permit issued under the Community Services Act 1972
section 17B that isin force immediately before commencement
day has effect on and after that day asif it were alicence issued
under Pert 8.

A licence or permit referred to in subclause (1) has effect, under
and subject to this Act, for theremainder of the period specified in
the licence or permit.

Existing applications

An application for alicence or permit under the Community
Services Act 1972 section 17B that has not been finaly determined
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immediately before commencement day isto be dealt with and
determined asif it were an application for alicence under Part 8.

Appeals under s. 17C

An appeal under the Community Services Act 1972 section 17C
that has not been finally determined immediately before
commencement day is to be dealt with and determined asif that
Act had not been repeal ed.

Bodies established under s, 22

A board, committee or council established under the Community
Services Act 1972 section 22 that isin existence immediately
before commencement day continues on and after that day as an
advisory body under section 27.

A person who isamember of a board, committee or council
referred to in subclause (1) immediately before commencement
day continuesin office on and after that day for the remainder of
the term of his or her appointment.

An order under the Community Services Act 1972 section 22(1)
that isin force immediately before commencement day has effect
on and after that day asif it were an instrument made by the
Minister under section 27(5).

Division 4 — Provisionsrelated to repeal of Welfare and

oy

2

Assistance Act 1961

Advances and grants of assistance

An advance or grant of assistance under the Welfare and
Assistance Act 1961 that isin force immediately before
commencement day has effect on and after that day asiif it were
assistance provided under Part 9.

An advance or grant of assistance referred to in subclause (1) is
subject to the same terms and conditions (if any) as applied to it
immediately before commencement day.

Applicationsfor assistance

An application for assistance under the Welfare and Assistance
Act 1961 that has not been finally determined immediately before
commencement day is to be dealt with and determined asif it were
an application for assistance under section 233.
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Division 5— General
Referencestorepealed Acts

If inawritten law or other document or instrument thereisa
reference to arepealed Act, thereference isto beread, unless the
context otherwiserequires, asif it had been amended to be a
reference to this Act.

Powersin relation to transitional matters

If thereis no sufficient provision in this Schedule for dealing with
atrangtiona matter the Governor may make regulations
prescribing all mattersthat are required, necessary or convenient
to be prescribed in relation to that matter.

Regulations made under subclause (1) may provide that specific
provisions of this Act —

(& donot apply; or

(b)  apply with specific modifications,
toor in relation to any matter.

Regulations made under subclause (1) must be made within
12 months after commencement day.

If regulations made under subclause (1) provide that a specified
state of affairsisto be taken to have existed, or not to have
existed, on and from a day that is earlier than the day on which the
regulations are published in the Gazette but not earlier than
commencement day, the regul ations have effect according to their
terms.

In subclause (4) —

“gpecified” means specified or described in the regulations.

If regulations contain a provision referred to in subclause (4), the
provision does not operate so as—

(@ toaffectin amanner prgudicid to any person (other than
the State), therights of that person existing before the
day of publication of those regulations; or

(b) toimpose liabilities on any person (other than the State
or an authority of the State) in respect of anything done
or omitted to be done before the day of publication of
those regulations.

Schedule 2 — Amendmentsto other Acts
[s. 251]
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1 Aboriginal AffairsPlanning Authority Act 1972 amended
(1) Theamendmentsin this clause areto the Aboriginal Affairs
Planning Authority Act 1972.
(2)  Section 19(1)(c) is amended by deleting “for Community
Services’ and inserting instead —

as defined in section 3 of the Children and Community
Services Act 2004

(3)  Section 35(4) isrepealed.

(4)  Section 35(5) isamended by deleting “, the Director-General of
the department established under section 4 of the Community
Services Act 1972".

(5) Section 48 isamended by deleting “officer of the department
established under section 4 of the Community Services Act 1972,
or any”.

2. Adoption Act 1994 amended
(1) Theamendmentsin this clause areto the Adoption Act 1994.

(2)  Section 4 isamended asfollows:
(& by ddeting the definitions of “Department” and
“Director-General”;
(b) by inserting in the appropriate alphabetical positions the
following definitions —

“CEO” meansthe chief executive officer of the Department;

“Department” means the department of the Public Service
principally assisting the Minister in the adminigration of this
Act;

(3)  Section 27(6) isamended as follows:
(8 by ddeting paragraph (a) and “or” after it and inserting
instead —

(@ thechildisthe subject of a protection order
(time-limited) or protection order (until 18) under the
Children and Community Services Act 2004; or
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©)

©)

(b) in paragraph (b) by deleting “the Child Welfare Act 1947
in relation to wardship,” and inserting instead —

Part 4 of the Children and Community Services Act 2004,

(c) by deeting “by reason of the child’s wardship status’.

Section 28 isrepealed and the following section isinserted
instead —

Guardianship of children awaiting adoption where not all
consents finalised

This section appliesto achild if the child —

(@ hasbeen relinquished for adoption but where not all the
consents to the child’ s adoption required by section 17(1)
have been —

(i)  delivered under section 18(1)(e); or
(i)  dispensed with under section 24(2);
or

(b) isinthecareand contral of a birth parent who has
consented to the child’ s adoption and then revoked the
consent for such number of times asto jeopardise, or be
likely to jeopardise, the child’ swelfare.

The CEO may make a protection application under the Children
and Community Services Act 2004 for a protection order
(time-limited) or protection order (until 18) in respect of a child to
whom this section applies.

For the purposes of Part 4 of the Children and Community
Services Act 2004, but without limiting section 28(2) of that Act, a
childisin need of protection if the child isachild to whom this
section applies.

Section 36(2)(c) is deleted and the following paragraph isinserted
instead —

() if the Court findsthat the child isin need of protection as
defined in section 28(2) of the Children and Community
Services Act 2004, make a protection order (time-limited)
or protection order (until 18) under that Act in respect of
the child;
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(8)

After section 36(2) the following subsection isinserted —

If the Court makes an order referred to in subsection (2)(c), the
Court has, in relaion to that order, the powers conferred on the
Children’s Court by the Children and Community Services

Act 2004.

The heading to Part 5 Division 1 is amended by deleting
“Director-Genera” and inserting instead —

CEO

Each provision listed in the Table to this subclause is amended by
deleting “ Director-General” in each place whereit occurs and
inserting instead —

CEO
Table

S. 4 (definition of s. 46(3)(a) s. 108(1)
“adoption
certificate”)
s. 6(2) s 47(2) s. 108(2)
s. 6(2) s 47(2) s. 108(3)
s. 8(2)(a) s. 48(1) s. 109(1)
s. 10(2) s 49 s. 109(2)
s 12 s. 50(2) s. 110(1)
s. 13(1)(a) s 51 s 111(1)
s 14(2) s. 52(1) s 111(2)
s. 16(2) s. 53 s 112(1)
s. 16(2) s. 54 s 112(2)
s. 16A(1) s. 55(2)(c) s 113(1)
s. 16A(2) s. 56 s 113(2)
s. 18(2) s. 58(2) s. 113(4)
s. 18(3) s. 58(2) s 114(1)
s. 18(7)(b) s. 61(1) s. 116
s 21(2) s. 63(2) s. 122(2)
s. 21(2b) s. 69(2) s. 122(4)
s. 21(3) s. 69(3) s. 123(2)
s. 23(2) s. 76(2) s. 124(2)(a)
s. 23(2) s. 77(2) s. 127(2)(ba)
s. 23(3) s. 79(2) s. 128(2)(a)(ii)
s. 24(1) s. 79(2) s. 129(1)
s. 25(1) s. 79(3) s. 129(2)
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s. 26C(2)(c)
s. 27(5)

s. 29(2)(c)
s. 30

s 31

s. 33(2)

s. 332

s. 33(3)

s. 33(4)

s. 33(5)

s. 34(2)

s. 34(2)

s. 34(3)

s. 37(2)

s. 37(2)

s. 37(3)

s. 38(2)

s. 38(3)

S. 39(2)

s. 40(2)

S 43

s. 44(1)

s. 44(2)

s. 44(3)

s. 44(4)

S. 44(5)

s. 45(a)

S. 45(b)

s. 46(1)(c)

s. 80(2)
s. 80(2)
s. 80(3)
s. 82(1)
s. 82(2)
s. 82(3)
s. 83(2)
s. 83(3)
S. 88

s. 90(2)
s. 90(4)
s 91

s. 92(1)
S. 92(2)
s. 93(2)
s. 93(2)
s. 94(2)
s. 94(3)
s. 94(4)
s 99

s. 100(3)(b)
s. 102(1)
s. 102(2)
s. 102(3)
s. 103

s. 104(3)
s. 105(1)
s. 106

s. 107

s 130

s. 130A

S. 131(1)(b)

s 134(1)

s. 134(1a)

S. 134(1b)

s. 134(2)

s. 134(4)

s. 138(1)(b)(ii)
s. 138(4)

s. 138(6)

s. 138D

s 139(1)

s. 140(1)

s. 140(2)

s. 141(1)

s. 141(2)

s. 141(3)

Sch. 1dl. 1(2)
Sch. 1dl. 1(2)
Sch. 1 dl. 2(3)(b)
Sch.1cl. 3
Sch.3cl. 7
Sch. 3dl. 13(1)
Sch. 3dl. 13(2)

Each provision listed in the Table to this subclause is amended by
deleting “ Director-General’s’ in each place where it occurs and
inserting instead —

CEO's

s. 18(3)
s. 79(1)()
s. 82(3)
s. 82(4)
s. 107(d)

Table

s. 130

s 134(1)
s. 134(1a)
S. 134(1b)

Bail Act 1982 amended
The amendmentsin this clause areto the Bail Act 1982.
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Section 3(1) isamended in the definition of “authorized
community services officer” in paragraph (d) by deleting “or
departmental facility under the Child Welfare Act 1947".

Schedule 1 Part C isamended in clause 2(3) as follows:

(@) after paragraph (&) by inserting “and’;

(b) by deleting paragraph (b) and “and” after it.
Children’s Court of Western Australia Act 1988 amended

The amendmentsin this clause are to the Children’s Court of
Western Australia Act 1988.

Section 3 isamended by deleting the definition of “CEO (Justice)”
and inserting in the appropriate al phabetical positionsthe
following definitions —

“CEO” meansthe chief executive officer of the Department;

“Department” means the department of the Public Service
principally assisting in the administration of this Act;

Section 7(1) isamended by deleting “Community Services
Act 1972" and inserting instead —

Children and Community Services Act 2004
Section 20(a) is amended by deleting “Child Welfare Act 1947”
and inserting instead —

Children and Community Services Act 2004
Section 28(1) isamended by deleting “ Child Welfare Act 1947”
and inserting instead —

Children and Community Services Act 2004

Section 28(2)(a) is deleted and the following paragraph isinserted
instead —

(@ the CEO or the CEO asdefined in section 3 of the
Children and Community Services Act 2004;

Section 33 isrepealed and the following section isinserted
instead —
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(11)

CEOsor officersmay take part in proceedings
In this section —
“prescribed officer” means—

(@ theCEO or an officer of the Department who is
authorised by that CEO; or

(b) the CEO asdefined in section 3 of the Children and
Community Services Act 2004 or an officer as defined
in that section who is authorised by that CEO.

A prescribed officer may be present at the hearing in the Court of
any complaint against, or application or other proceeding
concerning, a child and, if present, is entitled to examine and
cross-examine witnesses and to be heard concerning the remand,
punishment or disposal of the child.

Section 36(1) isamended as follows:
(& byddeting“; or” after paragraph (b) and inserting a
comma instead;
(b) by deleting paragraph (c).
Section 37(2) isamended by inserting after “this Act” —

and the Children and Community Services Act 2004

Section 40(2)(b) isamended by deleting “ CEO (Justice)” and
inserting instead —
CEO .
Section 42(1) isamended as follows:
(@ byddeting “decison — " and paragraphs (a), (b) and (c)
and inserting instead —

decision on the hearing of an application under Part 4 or 5 of the
Children and Community Services Act 2004

(b) by deleting paragraph (aa) and inserting the following
paragraph ingead —

(@ the CEO asdefined in section 3 of the Children and
Community Services Act 2004;
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(c) by redesignating paragraphs (bb), (cc) and (dd) as
paragraphs (b), (c) and (d) respectively.
(12) Section 42(2) isamended by deleting the passage beginning
“noticeto” and ending “the applicant)” and inserting instead —

notice to the CEO as defined in section 3 of the Children and
Community Services Act 2004 (if that CEO is not the applicant)

(13)  Section 43(4) isamended as follows:
(& byddeting “decison — " and paragraphs (a), (b) and (c)
and inserting instead —

decision on the hearing of an application under Part 4 or 5 of the
Children and Community Services Act 2004

(b) by deleting paragraph (aa) and inserting the following
paragraph ingead —

(@ the CEO asdefined in section 3 of the Children and
Community Services Act 2004;

(c) by redesignating paragraphs (bb), (cc) and (dd) as
paragraphs (b), (c) and (d) respectively.
5. Congtitution Acts Amendment Act 1899 amended
(1) Theamendmentsin this clause are to the Constitution Acts
Amendment Act 1899.
(2) ScheduleV Part 3isamended asfollows:

(& by ddeting “Any board, committee or council constituted
under section 22 of the Community Services Act 1972.";

(b) after theitem reating to the Advisory Committee
appointed under section 435 of the Local Government
(Miscellaneous Provisions) Act 1960 by inserting the
following item —

Any advisory body established or continued under the Children and
Community Services Act 2004.
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Coroners Act 1996 amended
The amendmentsin this clause are to the Coroners Act 1996.

Section 3 isamended in the definition of “person held in care” by
deleting paragraph (8)(i) and inserting the following subparagraph
instead —

(i) the CEO asdefined in section 3 of the Children
and Community Services Act 2004,

Disability Services Act 1993 amended

The amendmentsin this clause are to the Disability Services
Act 1993.

Section 52(1)(bc) and (bd) are deleted and the following
paragraphs are inserted instead —

(bc)  for the purpose of enabling or facilitating the
investigation by the CEO as defined in section 3 of the
Children and Community Services Act 2004, or an officer
as defined in that section, of whether or not achildisin
need of protection under that Act;

(bd)  for the purpose of protection proceedings under the
Children and Community Services Act 2004;

Section 52(3) isrepealed.

Electoral Act 1907 amended

The amendment in this clause is to the Electoral Act 1907.
Section 18(c) isamended by deleting “or the Child Welfare
Act 1947,

Evidence Act 1906 amended

The amendmentsin this clause are to the Evidence Act 1906.

Section 106A isamended in the definition of “defendant” by
deleting paragraph (8)(i) and inserting the following subparagraph
instead —
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(i) meansany party to the proceeding, other than
the affected child and an applicant who isan
officer asdefined in section 3 of the Children
and Community Services Act 2004,

The Second Schedule Part 4 isrepealed and the following Part is
inserted instead —

Part 4 — Offences under the Children and
Community Services Act 2004

Provision Description of offence
s. 101(1) Failing to protect child from harm
s. 102 Leaving child unsupervised in vehicle

Schedule 7 Part A isamended by deleting clause 2 and inserting
the following clause instead —

A proceeding also comes within the provisions of the Schedule if
itisan application under Part 4 or 5 of the Children and
Community Services Act 2004.

Family Court Act 1997 amended
The amendmentsin this clause are to the Family Court Act 1997.
Section 5 isamended as follows:

(@ by inserting in the appropriate alphabetical position the
following definition —

“CEQO” meansthe CEO asdefined in section 3 of the Children
and Community Services Act 2004,

(b) inthedéefinition of “child welfare law” by deleting
“Child Welfare Act 1947 and inserting instead —

“  Children and Community Services Act 2004

(c) by deeting the definitions of “Department” and
“Director-General”.
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Section 36(2) isamended by deleting “ Child Welfare Act 1947”
and inserting instead —
Children and Community Services Act 2004

Section 36(6) is amended as follows:

(& byddeting “careand”;

(b) by deleting “Child Welfare Act 1947” and inserting

instead —
Children and Community Services Act 2004

Section 36(7) isrepealed.
Section 207(2) isamended as follows:
(& byddeting “careand”;
(b) by deleting “Child Welfare Act 1947” and inserting
instead —
Children and Community Services Act 2004

Each provision listed in the Table to this subclause is amended by
deleting “ Director-General” in each place whereit occurs and
inserting instead —

CEO
Table

s. 159(2) s. 160(6)

s. 159(3) s. 161(1)

s. 160(2) s. 207(1)

2 10009 2 2019
S. S.

s. 160(5) s. 209(2)(f)

Guardianship and Administration Act 1990 amended

The amendmentsin this clause are to the Guardianship and
Administration Act 1990.

Section 64(3) isamended as follows:
(& byddeting“; and” after paragraph (b) and inserting afull

stop instead;
(b) by deleting paragraph (c).
Health Act 1911 amended

The amendmentsin this clause are to the Health Act 1911.
Section 308 isrepeal ed.
Section 309(1) isamended as follows:
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(8 by ddeting “definitions’ and inserting instead —
definition ”;
(b) by deleting the definition of “Industrial School”;
(o) inthedefinition of “Prisoner” by deleting “or subject to
detention in an industrial school”.
(4)  Section 309(2) isamended by deleting “or industrial school”.
(5)  Section 312 isamended by deleting “, 308".
13. Hire-Purchase Act 1959 amended
(1) Theamendmentsin this clause are to the Hire-Purchase Act 1959.
(2)  Section 18(9)(c) is deleted and the following paragraph isinserted
instead —

(c) ifthereisno parent or lega guardian of thehirer, a
person approved by the CEO as defined in section 3 of
the Children and Community Services Act 2004,

(3)  Section 18(10) isreped ed and the following subsection isinserted
instead —

(10) The CEO asdefined in section 3 of the Children and Community
Services Act 2004 (the“ CEQO”) may in writing Sgned by the CEO
delegate the power conferred by subsection (9)(c) to any other
officer asdefined in section 3 of that Act, and an officer to whom
that power isdelegated —

(& may exercise the power in the same manner and with the
same effect asif the power were directly conferred on the
officer by this Act and not by delegation; and

(b) ispresumed to exercise the power in accordance with the
terms of the delegation in the absence of proof to the
contrary,

but any such delegation may be revoked wholly or partly by the
CEO at any time and does not prevent the CEO from exercising
the power.

14. Human Reproductive Technology Act 1991 amended

(1) Theamendmentsin this clause are to the Human Reproductive
Technology Act 1991.

(2)  Section 3(1) isamended as follows:
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(@ inthedefinition of “authorised officer” by deleting
paragraph (c) and inserting the following paragraph
instead —

(¢c) inrelation to the powersreferred to in section 44(3)(c)
or 49(4)(b), includes areference to the CEO as
defined in section 3 of the Children and Community
Services Act 2004 or an officer as defined in that
section authorised in writing by that CEO,;

(b) by deleting the definition of “Director-General”.
(3)  Section 8(2)(a)(i)(E) isamended by deleting “ Community Services
Act 1972" and inserting instead —

Children and Community Services Act 2004

15. Industrial Relations Act 1979 amended
(1) Theamendmentsin this clause areto the Industrial Relations
Act 1979.
(2)  Section 81AA(bc) isdeleted and the following paragraph is
inserted instead —

(bc)  section 196(2) of the Children and Community Services
Act 2004;

(3)  Section 81CA(1) isamended in the definition of “prosecution
jurisdiction” by deleting paragraph (d) and “or” after it and
inserting instead —

(d) section 196(2) of the Children and Community
Services Act 2004; or

16. Juries Act 1957 amended
(1) Theamendmentsin this clause areto the Juries Act 1957.

(2) The Second Schedule Part | isamended by inserting after item
1(e) the following paragraph —

(ed) Magistrate of the Children’s Court;
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(3) The Second Schedule Part | isamended in item 2 as follows:
(& by ddeting paragraph (c) and inserting the following
paragraph ingead —

(c0 Member of the Children’s Court;

(b) by deleting paragraph (k) and inserting the following
paragraph ingead —

(k)  Officer asdefined in section 3 of the Children and

Community Services Act 2004;
17. Legal Aid Commission Act 1976 amended
(1) Theamendmentsin this clause areto the Legal Aid Commission
Act 1976.
(2)  Section 37(3a)(a) isdeleted and the following paragraph is
inserted instead —

(& wherethepersonisachild for whom the CEO has
parental respongbility under the Children and
Community Services Act 2004, to the resources of the
Department that are capable of being applied for the
provision of legal aid to the person;

(3)  Section 37(3b) isreped ed and the following subsection isinserted
instead —

(3b)  In subsection (3a)(a) —
“CEO”, “child” and “ Department” have the meaning given to

those termsin section 3 of the Children and Community
Services Act 2004.

18. Legal Representation of I nfants Act 1977 amended

(1) Theamendmentsin this clause areto the Legal Representation of
Infants Act 1977.

(2)  Section 3(1)(d) isamended by deleting “Child Welfare Act 1947”
and inserting instead —

page 134



Children and Community Services Act 2004

3

19.
@

2

©)
20.

)

2

3

21.
@

2

Children and Community Services Act 2004

Section 5(5) isamended by del eting the passage beginning “under
the guardianship” and ending “given him” and inserting instead —

under the guardianship of the CEO as defined in section 3 of the
Children and Community Services Act 2004, the court shal not
make an appointment under this section unless and until the court
has caused notice to be served on the CEO and given the CEO

Parks and Reserves Act 1895 amended

The amendmentsin this clause are to the Parks and Reserves
Act 1895.

Section 12A(2) isamended by deleting the definition of “parent”
and inserting the following definition instead —

“parent” has the meaning given to that term in section 3 of the
Children and Community Services Act 2004.

Section 12A(3) isrepealed.
Prostitution Act 2000 amended
The amendmentsin this clause are to the Prostitution Act 2000.
Section 57(4)(c) is amended by deleting “Child Welfare Act 1947”
and inserting instead —
Children and Community Services Act 2004
Schedule 1 isamended as follows:
(& by ddeting “Child Welfare Act 1947” and inserting
instead —
Children and Community Services Act 2004 ”;
(b) by deleting “s. 108(1)" and inserting instead —
s. 192(1) or (2)
Protective Custody Act 2000 amended

The amendmentsin this clause are to the Protective Custody
Act 2000.

Section 4(1) isamended by deleting “section 138B of the Child
Welfare Act 1947.” and inserting instead —
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the operation of section 41 of the Children and Community
Services Act 2004.

Section 11(6) isrepealed.
Rates and Charges (Rebates and Deferments) Act 1992 amended

The amendmentsin this clause are to the Rates and Charges
(Rebates and Deferments) Act 1992.

Section 3(1) isamended by deleting the definition of “ State
concession card” and inserting the following definition instead —

“State concession card” meansacurrently valid card which bears
that designation and isissued under section 6 by the CEO as
defined in section 3 of the Children and Community Services
Act 2004;

Section 6(1) isamended by deleting “Director-General of the
department established under section 4 of the Community Services
Act 1972" and inserting instead —

CEO as defined in section 3 of the Children and Community
Services Act 2004

Section 6(2) isamended by deleting “Director-General” in both
places whereit occurs and inserting instead —

CEO .
Section 6(3) isamended by deleting “Director-General” and
inserting instead —

CEO
Restraining Orders Act 1997 amended

The amendmentsin this clause are to the Restraining Orders
Act 1997.

Section 3 isamended by deleting the definition of “child welfare
officer” and inserting instead —

“child welfare officer” means—
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(@ the CEO asdefined in section 3 of the Children and
Community Services Act 2004; or

(b) aperson who isan authorised officer for the purposes
of section 37 of that Act;

Section 63(3) isamended by deleting “an application under the
Child Welfare Act 1947 to declare a child in need of care and
protection” and inserting instead —

protection proceedings under the Children and Community
Services Act 2004

School Education Act 1999 amended

The amendmentsin this clause are to the School Education
Act 1999.

Section 42(3) isamended by deleting “If a child isaward for the
purposes of the Child Welfare Act 1947” and inserting instead —

If the CEO as defined in section 3 of the Children and Community
Services Act 2004 has parental responsibility for a child under that
Act

Spent Convictions Act 1988 amended

The amendmentsin this clause are to the Spent Convictions
Act 1988.

Schedule 3 isamended in the Table to clause 2(1) asfollows:
(@ initem 3 by deleting “or permit to provide a child care
service under the Community Services Act 1972.” and
inserting instead —

to provide achild care service under Part 8 of the
Children and Community Services Act 2004.

(b) initem5 by deleting “for licensng as a foster parent
under the Child Welfare Act 1947.” and inserting
instead —
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for approval in relation to the placement of a child under
the Children and Community Services Act 2004.

26. Tobacco Control Act 1990 amended
(1) Theamendmentsin this clause are to the Tobacco Control
Act 1990.
(2)  Section 17(1)(k) isdeleted and the following paragraph isinserted
instead —

(k) oneshall bethe chief executive officer of the Department
as defined in section 3 of the Children and Community
Services Act 2004 or the nominee of that chief executive
officer.

27. Young Offenders Act 1994 amended

(1) Theamendmentsin this clause are to the Young Offenders
Act 1994.

(2)  Section 3isamended in the definition of “exempt responsible
adult” by deleting paragraphs (b) and (c), and “or” after
paragraph (c), and inserting instead —

(b) the CEO asdefined in section 3 of the Children and
Community Services Act 2004 who, under that Act,
has parental responsbility for the young person;

(c) anofficer asdefined in section 3 of the Children and
Community Services Act 2004; or

8 On the date as at which this compilation was prepared, the Working with Children

(Criminal Record Checking) Act 2004 Pt. 5 had not come into operation. It reads as
follows:
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Part 5 — Consequential amendmentsto the Children
and Community Services Act 2004

48. The Act amended
The amendmentsin this Part are to the Children and Community
Services Act 2004.

49, Section 197 amended

(1)  Section 197 isamended by inserting in the appropriate
alphabetical positionsthe following definitions —

“assessment notice” hasthe meaning given to that termin the
Working with Children (Criminal Record Checking)
Act 2004 section 4;

“interim negative notice” has the meaning given to that termin
the Working with Children (Criminal Record Checking)
Act 2004 section 4;

“negative notice” has the meaning given to that term in the
Working with Children (Criminal Record Checking)
Act 2004 section 4;

(2)  Section 197 isamended in the definition of “managerial officer”
by deleting “corporate applicant,” and inserting instead —

body corporate other than a public authority,
50. Section 207 amended
Before section 207(2)(a) the following paragraph isinserted —

(@) hasacurrent assessment notice;

51. Section 208 amended
After section 208(2)(b) the following paragraph isinserted —

(ba) thenominated supervising officer and each managerial
officer have a current assessment notice;
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Section 209 amended
After section 209(2)(b) the following paragraph isinserted —

(ba)

the nominated supervising officer has a current
assessment notice;

Section 220 amended

Section 220(1) is amended after paragraph (b) by deleting “or” and

inserting —

(ba)
(bb)

(be)

(bd)

the licensee has contravened the Working with Children
(Criminal Record Checking) Act 2004 section 22;

if the licensee isan individual — the licensee has been
issued with an interim negative notice;

if the licensee isa body corporate other than a public
authority — the supervising officer or amanagerial
officer has been issued with an interim negative notice;
if the licenseeisa public authority — the supervising
officer has been issued with an interim negative notice;
or

Section 221 amended

Section 221(1) isamended by deleting “ section 220(1)(c),” and
inserting instead —

section 220(1)(ba), (bb), (bc), (bd) or (c),
Section 224 amended

Section 224(1) isamended after paragraph (c) by deleting “or” and

inserting —

(ca)

(cb)

the licensee has contravened the Working with Children
(Criminal Record Checking) Act 2004 section 22,
whether or not thelicenceis or has been suspended on
the grounds of that contravention;
there are reasonable grounds for believing that —
(i) ifthelicenseeisanindividual — the licensee
has been issued with anegative notice;

(i) if thelicenseeisabody corporate other than a
public authority — the supervising officer or a
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(iii)

or

managerial officer has been issued with a
negative notice; or

if the licenseeisa public authority — the
supervising officer has been issued with a
negative notice;
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