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Stamp Act 1921

Part |

s. 1

Preliminary

[2.
[2A, 3.

(1aa)

(1ab)

(1)

Part| 8 Preliminary

Short title and commencement

This Act may be cited as ti&amp Acfi92], and shall come
into operation on a day to be fixed by proclamation

Repealed by N&7 of 1979 s3.]
Repealed by N&@ of 2003 s4.]

Interpretation

The TaxationAdministration AcR003is to be read with this
Act as if they formed a single Act.

TheGlossary at the end of tAHaxation Administration
Act2003defines or affects the meaning of some of the words
and expressions used in this Act and also affeet®peration

of other provisions.

In this Act, except so far as the context otherwise regdires

ficorporationo has the same definition as in secttbaf the
Corporations Act;

AiCorporations Actomeansth&€ or por a2 D @ds t Aet
Commonweal t h;

fide facto partner of 2years), in relation to a person, means a
person who is living in a de facto relationship with the
person and has lived on that basis with the person for at
least 2years;

fide facto partners of 2yearsd means 2 de facto partners of
2 years who are living in a de facto relationship with each
other;

Adirector 0 has the same definition as in sectbaf the
Corporations Act;
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s. 4

Adutiable statement means a statement required to be lodged
under sectio31B, 31C, 63AE, 63AJ, 73DAA(1), 73D
75HA, 76AG, 76AN, 76AT, 76ATG, 77A, or 92A;

Aduty 0 means duty payable under this Act;

Adwellinghouse includes flat, apartment or other residential
unit;

fieligible conditional contracto has the definition it is given in
section6;

fiendorsed has a maning affected by sectiatv C(7);

fifarming land conditional contracto has the definition it is
given in sectior®;

fifinancial institution 0 means®

@ an institution that is a Afinanc
purposes of th€heques Act9860f the
Commawealth; or

(b) any other person who is, or who is in a class of
persons that is, prescribed for the purposes of this
definition;

fifinancial marketo has the same definition as in Chapter 7 of
the Corporations Act;

fiforeign companyd has the same definith as in sectiof of
the Corporations Act;

fiformer de facto partner of 2years), in relation to a person,
means a person who has lived in a de facto relationship
with that person for at leasty2ars, but no longer lives
with that person on that basis;

figeneral conditional contract has the definition it is given in
section8(1) as modified by sectidB(2);

figovernment bodyd means an agent or instrumentality of the
State, or an SES organisation as defined irPtitdic
Sector Management At994

AGSTO has the same meaning as it has in the Commonwealth
A New Tax System (Goods and Services Tax] 999
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except that it includes notional GST of the kind for which
payments may be made under 8tate Entities (Payments)
Act1999by a person that is a Stadstity as defined in that
Act;

fiinstrumento does not include a return;

fiinterstate dutyd means duty of a similar nature to the duty
payable under this Act that is payable in another State or
Territory;

filocal governmentd means a local government or afehe
associations constituted under sec8d8 of theLocal
Government Act995

Aimarketable securityd meand

(@) anystock or share of any corporation or local
government or company or society;

(b) any debenture, debenture stock, bond, note @roth
security of a Government or of any corporation or
local government or company or society, whether or
not constituting a charge on the assets of the
Government, local government, corporation,
company or society;

(c) any right or interest, whether des®d as a unit or
otherwise, of a beneficiary under a unit trust
schemed

(i) any of the units of which is quoted on a
recognised financial marketr

(i) thatis not a private unit trust scheme within
the meaning in sectiosi3(2)or that is a unit
trustscheme registered under
section63AA(2) or granted interim
registration under sectid@8AC(2) or
registered as a provisional public trust under
section63ADA(2);

fimining tenement conditional contracd has the definition it
is given in sectiorl;
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Aimoneyo includes a bill of exchange, a promissory note and all
sums expressed in the currency of Australia or in any other
currency;

fimortgageod has the definition it is given in secti82;

foff-the-plan conditional contracto has the definition it is
given insectionl0;

fiPart IIBA statement 0 meansd

(a) asection/6AG statement;
(b) a sectior76AN statement;
(c) asection/6AT statement; or

(d) asectior/6ATG statement;

fipayment includes payment in money or by bill of exchange
or promissory note;

fAprimary produce contracto has the definition it is given in
section9(2);

Arecognised financial markeb means a financial market
prescribed for the purposes of this definition;

firelatedo, in relation to a general conditional contract, has the
definition itis given in sectiof7;

firelated corporationd means a related body corporate (as
defined in sectio® of the Corporations Act);

Aright in respect of share® means a security, however
described, that is or represents a right, whether actual,
prospective pcontingent, to be allotted or issued with an
unissued marketable security, whether or not any money or
other consideration is to be payable for the issue;

fisection76AG statemend means a dutiable statement lodged
under sectiolf6AG in relation to whiclthe Commissioner
has not made a determination under sect®fhG(5a);

fisection76AN statemend means a dutiable statement lodged
under sectiol6AN in relation to which the Commissioner
has not made a determination under secti®hN(4a);
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fisection76AT statemenb means a dutiable statement lodged
under sectio6AT in relation to which the Commissioner
has not made a determination under sect®iT(12);

fisection76ATG statement means a dutiable statement lodged
under sectio6ATG in relation to whichhe
Commissioner has not made a determination under
section76ATG(11);

fistampo, when used as a verb in relation to an instrument,
means to endorse the instrument in accordance with
sectionl7C;

fistamp Actd means this Act or th€axation Administration
Act2003

fisubdivision conditional contrac has the meaning it is given
in sectionl2;

Asupplyo, in relation to an amount of GST, has the same
meaning as it has in the Commonwe#tNew Tax System
(Goods and Services Tax) A&99

fisurviving de factopartner of 2 yearso, in relation to a person
who has died, means a person who, immediately before the
personbs death was | iving in a de
that person and had lived with the person on that basis for
at least 3/ears;

fiterminated on relevant ground®, in relation to a general
conditional contract, has the definition it is given in
sectionl4;

fiunconditionald, in relation to a general conditional contract,
has a meaning affected by secti®)

Aiunencumbered valu® has a meaning affead by sectior33;

fAunito, in Parts Il and 11IB, has the definition it is given in
section63(1);

AWA companyo means a company within the meaning of the
Cor por at h an s,ifofthetparposes of the
CorporationsActt o be r egi sAuvesrterdaliina.Western
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(2) Whenever a word or expression is defined in any Part, so that
the word or expression bears the defined meaning when used in
that Part, the word or expression shall, when used in the Second
Schedule or the Third Schedule, be given the sapaimg as
it bears in that Part unless the context in which it is used in that
Schedule otherwise requires.

[Section4 inserted by Na37 of 1979 s4; amended by Nd.O
of 1982 s28; N0.81 of 1984 s3; No.84 of 1985 s3; No.33 of
1987 s5; No.3 of 1989 s4; No.41 of 1989 s4; No.52 of
1991 s.7; No.39 of 1994 s15 and 21; Nol14 of 1996 s4;
No.48 of 1996 s31(1); No.57 of 1996 s4; No.13 of 1997
s.21 and 35; No22 of 1998 s50; No.53 of 1999 s17; No.10
of 2001 s166; N0.36 0f2001 s24; No.2 of 2003 s5; No. 21
of 2003 s25; No.28 of 2003 s187; No.66 of 2003 s4 and
107(2); No. 11 of 2004 8; No. 12 of 2004 €14 and 21.]

4A. Treatment of amounts payable for GST

(1) In ascertaining the value of anything or the ¢desation for
anything, there is to be no discount for the amount of GST (if
any) payable on the supply of that thing.

(2) Areference in Part llIC to purchase price means the purchase
price without any discount for the amount of GST (if any)
payable onfte supply of the vehicle.

[Section4A inserted by N3 of 1999 s33; amended by N@
of 2003 s6; N0.66 of 2003 s5.]

[5. Repealed by No. 2 of 20037s]
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S.6

Part Il & Conditional contracts (interpretation)
[Heading inserted by Nd.2 of 2004 s15.]

6. Meaning of HfAeligible conditional

(1) An feligible conditional contracto is a contract for the sale of
property where

(&) completion of the contract is conditional on the
happening of an event;

(b) the parties to the contract do not hawatrol over the
happening of the event, except to the extent that they are
required under the contract to use their best endeavours
to secure the happening of the event; and

(c) no other person who is related to a party to the contract
has control ovethie happening of the event.
(2) However, none of the following is an eligible conditional
contractd

(@) a putoption and a call option (as defined in
section74B(1)) to which sectio@4B(6) applies;

(b) a contract for the sale of a unit in a unit trecheme as
defined in sectio®3(1);

(c) acontract that is subject to a condition which, in the
opinion of the Commissioner, constitutes an
arrangement or part of an arrangement to avoid or defer
the payment of duty.

[Section6 inserted by Nal2 of 2004s.15.]

7. Persons who are fArel atRado f or
(1) For the purposes of sectioBl)(c), 14(a) and 17BA(3),
persons arérelatedo if they ared
(@) joint owners of property;
(b) individuals who are in partnership with each other;
(c) participants in the same joint venture;
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(d) family members;
(e) related corporations;

() atrustee and another trustee if there is any beneficiary
common to the trusts of which they are trustees, whether
the beneficiary has a vested share or isingantly
entitled or may benefit from a discretionary trust;

(g) anindividual and a corporation, if the individual is a
majority shareholder, director or secretary of the
corporation or a related corporation;

(h) anindividual and a trustee, if the indlual is a
beneficiary under the trust of which the trustee is a
trustee, whether the beneficiary has a vested share or is
contingently entitled or may benefit from a discretionary
trust;

(i) a corporation and a trusteegif

(i) the corporation, or a ajority shareholder,
director or secretary of the corporation, is a
beneficiary of the trust of which the trustee is a
trustee; or

(i) arelated corporation to the corporation is a
beneficiary of the trust of which the trustee is a
trustee,

whether (ineither case) the beneficiary has a vested
share or is contingently entitled or may benefit from a
discretionary trust.

(2) For the purposes of subsectidn) d

(@) an illegitimate person shall be treated as the legitimate
child of that personds parents;

(b) itis irrelevant whether a relationship is of the whole or
half-blood, or whether it is a natural relationship or a
relationship established by a written law; and

(c) amajority shareholder in relation to a corporation is a
person who would have alsstantial holding in the
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corporation under the definition
in section9 of the Corporations Act even if the reference
in that definition to 5% were a reference to 50%.

(3) For the purposes of subsectidn(d), 2 persons ar@amily
memberg if, in relation to one person, the other persod is

(&) achild or remoter lineal descendant of the person;
(b) a parent or remoter lineal ancestor of the person;

(c) a brother or sister of the person or remoter lineal
descendant of a brahor sister of the person;

(d) an aunt or uncle of the person;

(e) the spouse, former spouse, de facto partner or former de
facto partner of the person;

(H afamily member referred to in paragrggl, (b), (c) or
(d) of a person referred to paragraph{e); or

(g) the spouse or de facto partner of a person referred to in
paragrapt{a), (b), (c) or (d).

[Section7 inserted by Ndl2 of 2004 s15; amended by Nd.1
of 2005 s6.]

8. Meaning of fAgeneral conditional <cont

(1) A figeneral corditional contracto is an eligible conditional
contract, completion of which is conditional on the happening
of one or more of the following events, as specified in the
contractd

(&) the obtaining by the purchaser of a satisfactory private
taxation rulingoy the Commissioner of Taxation of the
Commonwealth as to the consequences of the contract
with respect to taxation under a law of the
Commonwealth;

(b) the obtaining to the satisfaction of a purchaser under the
contract of funds or of approval to obtéimds to
finance the purchase;
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(c) the obtaining by the purchaser of a satisfactory building
inspection, geotechnical or environmental report from a
third party in relation to the property to be sold or
conveyed under the contract;

(d) the obtaining by vendor of the consent of the Minister
responsible for administering thend Administration
Act1997to transfer a lease of leasehold land to a
purchaser;

(e) the authorisation of the payment to the purchaser of a
first home owner grant under th&st Home Owner
Grant Act200Q

(H the obtaining by the purchaser of a licence to trade or the
grant of a franchise;

(g) the obtaining by the vendor of a commercial property of
the renewal of an existing lease of the property;

(h) the obtaining from the lathord of a leasehold business
by the vendor of the business of a new lease, or of an
assignment of the lease to a purchaser;

(i) the sale of another property by the purchaser;

() the obtaining by the vendor of the registration of a plan
of subdivisionor of a strata plan or survey strata plan;

(k) the obtaining by the purchaser of approval from a
regulatory body;

() the results of the making of due diligence inquiries by
the purchaser where the results are to be measured
against objective criteria seut in the contract;

(m) the issue of a certificate of title (however described) for
the property that is the subject of the contract;

(n) a prescribed event.

(2) Except for the purposes of the definitions in sect@nk0, 11
and 12, a reference this Act to a general conditional contract
is to be read as excluding a reference to a farming land
conditional contract, an ethe-plan conditional contract, a

Compare 01 Jul 2006 [16-b0-04] / 04 Jul 2006 [16-c0-05] page 11

Extract from www.slp.wa.gov.au, see that website for further information



Stamp Act 1921
Part Il Conditional contracts (interpretation)

s.9

mining tenement conditional contract or a subdivision
conditional contract.

[Section8 insered by No12 of 2004 s15.]

0. Meaning of Afarming | and conditional

(1) A fAfarming land conditional contracto is &

(@) a general conditional contract that is solely or
principally for the sale of farming land as defined in
section75D(1); or

(b) a primary produce contract.

(2) A contract is diprimary produce contracto if d

(a) itis solely or principally for the sale of farming land as
defined in sectior5D(1); and

(b) completion of the contract is affected by or subject to an
activity that constitutes primary production as defined in
section75D(1).

[Section9 inserted by Nadl2 of 2004 s15.]

10. Meani ng-theg | @amfdondi ti onal contracto

An fioff-the-plan conditional contracto is a general
conditional contract that includes prsion ford

(@) the sale of a strata lot; and

(b) the construction on the strata lot, after the contract is
executed, of a building for commercial, residential or
mixed-use purposes.

[Section10 inserted by NdL.2 of 2004 s15.]

11 Meaning ofefmMmenmaemmnhgconditional <contra

A fimining tenement conditional contracb is a general
conditional contract for the sale of
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(&) amining tenement held under thigning Act1978
being a mining tenement within the meaning of that Act

or theMining Act1904%

(b) aright under a mining tenement in force under se&ion

of theMining Act1978

(c) aright of occupancy in force under secttoof the

Mining Act1978 or
(d) atenement, right or interest thabis

(i) similar to a tenement or right deted in
paragrapl{a), (b) or (c); and

(i) held under the law of the Commonwealth or of
another State or a Territory, or under the law of

another country.
[Sectionll inserted by Ndl2 of 2004 s15.]

12 Meaning of Asubdivision

A fisubdivision conditional contrac is a general con

condi

ditional

contract for the sale of land, completion of which is conditional
on the obtaining by the purchaser of approval from the relevant

authorities to subdivide the land or part of the land.
[Secton 12 inserted by NdL.2 of 2004 s15.]

13. When a conditional contract becomes unconditional

A general conditional contract becomes uncondition
condition to which its completion was subject is fulfil

[Sectionl13 inserted by NdL.2 of 2@4 s.15.]

al when the
led.

14. Termination of conditional contracts on relevant grounds

A general conditional contract fiterminated on relevant

groundso if 8

(a) itis not carried into effect because the condition to
which it is or was subject cannot be fulfilled feasons
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that are not within the control of a party to the contract
or a person who is related to a party to the contract; and

(b) none of the parties has received or will receive a benefit
under the contract.

[Section14 inserted by NdL.2 of 2004s.15.]
[15-15B.Repealed by No. 2 of 200375}
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16.

(1)

(2)

3)

(4)

Part lll & General provisions

Charge of duties on instruments

From and after the commencement of this %atd subject to
subsectior{2), the duties to be charged for the use of the Crown
on or inrespect of the instruments specified in the Second
Schedule shall be the duties specified opposite to those
instruments in that Schedule, which duties shall be in
substitution for the duties chargeable under the enactments
repealed by this Act.

The duties specified in the Second Schedule shall be subject to
the exemptions specified in the Third Schedule or otherwise by
or under this Act and in any other Act for the time being in
force.

Where an instrument which relates to property situate in, or
deemed to be situate in, Western Australia or to any matter or
thing done or to be done in Western Australia

(@) is executed in Western Australia and held in some place
outside Western Australia; or

(b) is executed in some place outside Western Augtaald
held in that place or another place outside Western
Australia,

the provisions of a stamp Act shall extend and apply to the
instrument, notwithstanding that the instrument is not in
Western Australia, in all respects as if the instrument were
execued and held in Western Australia.

Despite anything else in this Part or in the Second Schedule,
duty is not chargeable on a general conditional contract if the
contract is not required to be lodged with the Commissioner
because of the operation otten 17BA(4).
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General provisions

17.
(1)

(2)

3)

17A.
1)

[Section16 amended by N@1 of 1961 s2; No.3 of 1971 s2;
No.37 of 1979 s14; No.112 of 1982 s3; N0.98 of 1986 s4;
No.33 of 1987 s6; No.41 of 1989 s7; No.2 of 2003 s8;
No.12 of 2004 s16.]

Liability to pay duty
The person liable to pay duty on an instrumed is

(a) if a person is specified in the Second Schedule as the
person liable to pay the duty on the instrungenthat
person;

(b) if another person is expressly liable under any other
provision of a simp Act to pay the duty that other
person;

(c) ifthe instrument is a dutiable stateméntthe person
required to lodge the dutiable statement; or

(d) in any other casé the party to the instrument by
whom or on whose behalf it is held.
Nothing n this section is to be takén

(a) to exonerate any other person from any liability imposed
on the person under a stamp Act; or

(b) to exempt any instrument or matter from any duty to
which it is liable under a stamp Act.

A person who is liable tpay duty is also liable to pay any
penalty tax, interest or other amount payable under a stamp Act
in connection with the duty.

[Sectionl7 inserted by N&® of 2003 s9; amended by N&6
of 2003 s6.]

Time for payment of duty

The liability to pay duty on an instrument arisies
(@) when the instrument is first executed; or
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(2)

3)

(4)

17AA.

(1)

(2)

17B.
1)

(1a)

(b) if the instrument is a dutiable statement, on the
occurrence of the transaction or event to which the
statement relates.

The duty is payable within one mordfter the date of the
assessment notice.

Subsectior{2) does not apply in a particular case if a provision
of a stamp Act specifies that in that particular case duty is
payable at, or within, a different time or period.

A taxpayer must pay the guwithin the time required by
subsectior{2) or that other provision.

Penalty: $300.
[Sectionl7A inserted by N& of 2003 s9.]

Time for payment on certain conditional contracts

The duty on a farming land conditional contract or a mining
tenement conditional contract is payable withimiéhths after
the date on which the contract was first executed or one month
after the date of the assessment notice, whichever is the later.

The duty on an ofthe-plan conditional contract or a

subdvision conditional contract is payable withiry2ars after

the date on which the contract was first executed or one month
after the date of the assessment notice, whichever is the later.

[Section17AA inserted by Nd.2 of 2004 s17.]

Requirementto lodge instrument

A person who is, or may be, liable to pay duty on an instrument
except a mortgage must lodge the instrument with the
Commissioner within 2nonths after the date on which the
instrument was first executed.

Penalty: $300.

The person who is, or may be, liable to pay duty on a mortgage
must lodge the mortgage with the Commissioner each time a

Compare 01 Jul 2006 [16-b0-04] / 04 Jul 2006 [16-c0-05] page 17

Extract from www.slp.wa.gov.au, see that website for further information



Stamp Act 1921
Part 111 General provisions

s. 17BA

liability arises under sectid®/, and must lodge it within
2 months after the respective liability date as defined in
section81.

(2) Subsection(1) does not apply in a particular case if a provision
of a stamp Act specifies that in that particular case the
instrument must be lodged at or within a different time or
period.

[Section17B inserted by N&@ of 2003 s9; amended by N&6
of 2003 s.7; No.12 of 2004 s22.]

17BA. Time for lodging certain conditional contracts

(1) If a general conditional contract becomes unconditional within
onemonth after the date on which it was first executed, then the
person who is, or may be, liabkepay duty on the contract
must lodge the contract with the Commissioner withmdhths
after the date on which it was first executed.

Penalty: $300.

(2) If a general conditional contract is not required to be lodged
under subsectiofl), then the paon who is, or may be, liable
to pay duty on the contract must lodge the conthact

(&) within onemonth after the date on which the contract
becomes unconditional; or

(b) within 12months after the date on which the contract
was first executed,
whichever is earlier.
Penalty: $300.
(3) Despite subsectiof?), if a vendor is related to a purchaser then
the person who is, or may be, liable to pay the duty on the

contract must lodge the contract with the Commissioner within
2 months after the day on wah the contract was first executed.

Penalty: $300.
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(4) Despite subsectior(d), (2) and (3), a person is not required to
lodge a general conditional contract with the Commissioner if
the contract is terminated on relevant grounds before it is
requiredto be lodged under this section.

(5) The person who is or may be liable to pay duty on a contract of
any of the following kinds must lodge the contract with the
Commissioner within 2nonths after the day on which the
contract was first executed

(a) afarming land conditional contract;
(b) a mining tenement conditional contract;
(c) an oftthe-plan conditional contract;
(d) a subdivision conditional contract.
Penalty: $300.
[Section17BA inserted by Nd.2 of 2004 s18.]
17C.  Instrument to be endorsed when duty paid etc.
(1) Wheno
(@) dutyis paid on an instrument;
(b) penalty tax or any other amount payable under a stamp
Act in respect of an instrument is paid;
(c) the payment of duty payable on, or penalty tax or any
other amount payablender a stamp Act in respect of,
an instrument is waived;
(d) the Commissioner assesses an instrument as being not
chargeable with duty;
(e) the Commissioner exempts an instrument from duty; or
(H the Commissioner allows a reduction of the duty
payabé on an instrument,
then the Commissioner must
(g) endorse the instrument accordingly; or
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Part 1l

s. 18

General provisions

(2)

3)

(3a)

(4)

(5)

(6)

(7)

18.

(h) if the instrument is dealt with under a special tax return
arrangemend issue a stamp duty certificate in
accordance with the arrangement.

An endorserant under subsectiqi) must be made in a
prescribed manner.

An instrument is taken to be endorsed in accordance with
subsectior{l) if the Commissioner endorses, in a prescribed
manner, a copy or memorandum of the instrument under
section20 of theTaxation Administration A@Q003

An instrument is taken to be endorsed in accordance with
subsectior{l) if the Commissioner endorses it under
section31B(15), 63A(2), 72(4), 74(4), 77(2) or 77A(11).

The grant or transfer of a licence (as definn sectiory6B) is
taken to be endorsed in accordance with subse(tjonhen it
is granted or transferred.

An endorsement of an instrument, or on a copy or memorandum
of an instrument, in a prescribed manner is prima facie evidence
of the mattersioted in the endorsement.

The Commissioner may, at the request of a party to an
instrument specified in the Third Schedule, endorse the
instrument as exempt from duty.

In this Act, a reference to endorsing an instrument is to be read
as includirg a reference to issuing a stamp duty certificate in
relation to the instrument under subsec{ib)th).

[Section17C inserted by N& of 2003 s9; amended by N&6
of 2003 s8; No. 12 of 2004 K3.]

How instruments to be written

Everyinstrument shall be written in such a manner as to leave a
blank space at least #dillimetres deep at the top of the first
page or face of that instrument as a place for stamping thereon
the amount of duty paid in respect of that instrument.
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[Section18inserted by No37 of 1979 s16; amended by N@
of 2003 s10.]

109. Instruments to be separately charged with duty in certain
cases
Except where express provision to the contrary is made by this
or any other Act
(&) an instrument containing or rélag to 2 or moredistinct
matters is to be separately and distinctly charged, as if it
were a separate instrument with duty in respect of each
of the matters;
(b) aninstrument made for any consideration in respect
whereof it is chargeable withd valoren duty, and also
for any further or other valuable consideration, is to be
separately and distinctly charged, as if it were a separate
instrument, with duty in respect to each of the
considerations.
[Section19 amended by N@.of 2003 s11.]
20. Reduction of duty if matter not carried into effect

(1) The amount of duty payable on an instrument is reduced by the
amount of the full duty payable in respect of a matter included
in the instrument if the Commissioner is satisfied &hat

(&) the matter has ndoeen, and will not be, carried into
effect;

(b) the taxpayer has not received, and will not receive, a
benefit in respect of the matter; and

(c) the reason the matter was not, and will not be, carried
into effect is not merely to enable a replacement
transaction to be entered into.

(2) The amount of duty payable on an instrument is reduced in
accordance with subsecti@®) if the Commissioner is satisfied
thato
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(@) a matter included in an instrument has not been, and will
not be, carried into effect;

(b) the taxpayer has received, or will receive, a benefit in
respect of the matter;

(c) the value of the benefit is less than the full duty payable
in respect of the matter; and

(d) the reason the matter was not, and will not be, carried
into effect isnot merely to enable a replacement
transaction to be entered into.

(3) The amount of duty payable on the instrument is reduced by the
amount of the difference between the value of the benefit
referred to in subsectig)(b) and the amount of the full gu
payable in respect of the matter.

(4) A taxpayer receives a benefit in respect of a mattduded in
an instrument if, as a result of the matter not being carried into
effect, an amount of money, or a right, property or service, is
receivedd

(a) bythe taxpayer; or

(b) with the consent, or at the direction of, the taxpayer, by
an independent person.

(5) A taxpayer receives a benefit in respect of a matter contained in
an instrument chargeable as a conveyance or transfer of
property ifd

(@) the nstrument provides for or contemplates the
conveyance or transfer of the property to an independent
person;

(b) under an agreement, arrangement or understanding
between the taxpayer and another party, the property has
been or is to be conveyed or transfdrto that other
party or to another person; or

(c) the taxpayer obtains exclusive use or control of the
property under a term contract (however described),
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whether or not the contract is for any reason not fully
carried into effect.

(6) Where aaxpayer receives a benefit of the kind described in
subsectior{5) the value of the benefit is the amount of the full
duty payable in respect of the matter.

(7) For the purpose of calculating the value of a benefit received by
a taxpayer in respect ofraatter (other than a benefit of the kind
described in subsecti@b)), an amount equal to the amount (if
any) required to restore the taxpayer to the position the taxpayer
would have been in if the matter had not been included in the
instrument, is not tbe taken into account.

(8) Subject to sectio7 of theTaxation Administration A@003
the Commissioner must make any reassessment necessary to
give effect to this section.

(9) In this sectiord

ffull duty o, in relation to a matter, meatiee amounbf duty
that would, but for this section, be payable in respect of the
matter;

Aindependent persom, in relation to a matter, means a person
who is not a party to the instrument that includes the
matter;

fiparty 0, in relation to a matter, means a persdus a party
to the instrument that includes the matter;

fireplacement transactiord, in relation to a matter, means a
transaction between the taxpayer and an independent
person that is substantially similar in effect to the
transaction that was to haveeeeffected by the instrument
that includes the matter.

[Section20 inserted by N& of 2003 s12.]
[21. Repealed by No. 2 of 200312.]
[22. Repealed by N&7 of 1979 s18.]
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[23.
[24, 25.
26.

(1)

(1a)

(2)

3)

(4)

Repealed by No. 2 of 200312.]
Repealed by N&7 of 197%.20.]

Facts and circumstances affecting duty to be set forth in
instrument

All the facts and circumstances affecting the liability of any
instrument to duty, or the amount of the duty with which any
instrument is chargeable, are to be fully &l set forth in the
instrument; ané person must npwvith intent to defraud the
Crownd

(@) executeany instrument in which all the said facts and
circumstances are not fully and truly set forth; or

(b) being employed or concerned in or about tfeppration
of any instrumentpeglect or omitully and truly to set
forth therein all the said facts and circumstances.

Penalty: $2M00.

For the purposes of subsectid) the suppression from an
instrument of any fact or circumstance referrethto
subsectior{l) or the inclusion therein of any matter that is
known to be false in a material particular is prima facie
evidence of intent to defraud the Crown.

The Commissioner may, in a case in which he considers that the
circumstances so requjneermit any error in an instrument to be
corrected before the instrument is stamped.

A person who, after an instrument has been stamped, alters the
instrument in any manner which may increase its liability to
duty shall produce the altered instrumemthin one calendar
month after the making of the alteration, to enable the
Commissioner toeassess the amount of duty payable on the
instrument.

Penalty: $2M00.

For the purposes of this section facts and circumstances referred
to in subsectior{1) that are set forth in a document
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27.

(1)

(2)

accompanying an instrument when it is presented for stamping
are to be regarded as being set forth in that instrument.

[Section26 amended by N&13 of 1965 $4(1); No.37 of 1979
S.21; No0.81 of 1984 s8; No.33 of 1987 s8; No.20 of 1996
s.18; No.2 of 2003 s13.]

Instruments not stamped inadmissible except in criminal
proceedings

Except as otherwise provided Bystamp Acho instrument
chargeable with duty and executed in Western Auatrafi

relating, wheresoever executed, to any property situate or
deemed to be situate or to any matter or thing done or to be
done in Western Australia, shall, except in criminal
proceedings, be pleaded or given in evidence or admitted to be
good, usefulpr available in law or equity, unless it is stamped

in accordance with the law in force at the time when it was first
executed.

Any document executed in Western Australia, or relating,
wheresoever executed, to any property situate or to any matter
or thing done or to be done in Western Australia, widich

(a) affords any evidence @
(i) an acquisition to which secti@1B applies;
(i) atransfer to which secti®@1C applies;

(i)  a disposition to which sectiofBDAA(1) applies;
or

(iv) atransation referred to in section7A(1);
and
(b) is a documend

(i) relating to an acquisition, transaction, disposition
or transfer for which a dutiable statement is
required to be lodged under secti&iB, 31C,
73DAA(1) or 77A; but

(i) which is not iself chargeable with duty,
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3)

shall not, except in criminal proceedings, be pleaded or given in
evidence or admitted to be good, useful, or available in law or
equity, unless dutiable statement has been lodged under
section31B, 31C, 73DAA(1) o7 7A in respect of the

acquisition, transaction, disposition or trangéewhich that
document relates and the duty with which dinéiable statement

is chargeable has been paid.

Section29 and 30 and this section do not apply to an
instrument or a documerglating toan acquisition, transaction

or transfer for which dutiable statement is required to be
lodged under sectioBilB, 31C or 77A, and this section does not
apply to an instrument or a document relating to a disposition
for which a dutiable statemeis required to be lodged under
section73DAA(1), where the instrument or document is
pleaded in a pleading filed in any court, or tendered as evidence
in any court, on behalf of a party (not being a person who is
liable to pay the duty in respect of timstrument odutiable
statementas the case requires)

(&) inthe case where the instrument or document is pleaded,
if before the pleading is filed in the court, the per8on

() has informed the Commissioner of the name of
the person liable to payeltduty in respect of the
instrument odutiable statemenand

(i) has lodged
(D  the instrument or a copy of the
instrument; or

(I the document or a copy of the
document,

as the case requires, with the Commissioner;
and

(b) in the case wherthe instrument or document is
tendered, if the court is satisfied that the pe&on

() has informed, or will in accordance with
arrangements approved by the court, inform the

page 26
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28.

(1)

Commissioner of the name of the person liable to
pay the duty in respect of timstrument or
dutiable statemepand
(i)  has lodged, or will in accordance with
arrangements approved by the court, lodge
(D  the instrument or a copy of the
instrument; or
(I the document or a copy of the
document,

as the case requires, witihe Commissioner.

[Section27 amended by N6.7 of 1966 s3; No.102 of 1970
S.4; No.98 of 1986 s6; N0.33 of 1987 s9; No.41 of 1989
S.8; N0.39 of 1994 s18; No.41 of 1995 s4(1); No.20 of
1996 s.19; No.13 of 1997 s36(1); No.22 of 1998&.31;

No. 36 of 2001 s14; No.2 of 2003 s14; No.66 of 2003 s9;
No.11 of 2005 s7.]

No instrument to be registered, etc. unless stamped

A person whose duty it is to receive, register, enrol, enter or
recordd

(@) any original instrumendr duplicate or counterpart

(b)

instrument or any copy of an instrument shall not, if the
original instrument is chargeable with duty or is exempt
from duty or would, if it were in Western Australia, be

so chargeable or exempt, receive, register, enrol, enter
record the original instrument, duplicate or counterpart
instrument or copy unless he is satisfied that the original
instrument has been stamped or is exempt from duty or
that the duplicate or counterpart instrument or copy has
been stamped under subsaa (3), as the case requires;
or

any document referred to in secti®fi(2) shall not
receive, register, enrol, enter or record that document
unless he is satisfied thatlatiable statement has been
lodged under sectioBlB, 31C, 73DAA(1) o7 7Ain
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respect of thacquisition, transaction, disposition
transfer to which that document relates and that the duty
with which the dutiable statement is chargeable has been
paid.

Penalty: $2M00.

(2) A person referred to in subsectifl) may refer any ggstion
concerning the liability to duty of an original instrument,
duplicate or counterpart instrument or copy of an instrument to
the Commissioner for determination.

(3) When an original instrument has not been stamped and the
Commissioner is satisfietidt it is not reasonably practicable to
present the original instrument for stamping, he may, at the
request of any person and on payment of the duty which is
chargeable on the original instrument, stamp the duplicate or
counterpart or copy thereof astifavere the original instrument.

(4) If a caveat relates to an instrument which is liable to duty or a
document referred to in secti@i(2) the registrar must reject
the caveat unless

(&) the instrument or the dutiable statement relating to the
documemnhas been stamped; or

(b) the registrar is satisfied, on evidence provided by the
person lodging the caveat, that the instrument or the
dutiable statement relating to the document, has been
lodged with the Commissioner for assessment.

Penalty: $2®00.
(5) If a caveat relates to an instrument that is not liable to duty the

registrar may reject it unless when it is lodged it is accompanied
by a statutory declaratich

(a) stating that the instrument is not liable to duty; and

(b) setting out why the strument is not liable to duty
(including reference to any relevant provisions of a
stamp Act).
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(6)

29
1)

(@)

(2a)

In subsection§4) and (5)0

ficaveab means a caveat lodged unéer
(@) PartV of theTransfer of Land Act893 or
(b) theMining Act1978

firegistrar 0 means the Registrar of Titles or a mining registrar
within the meaning of th®ining Act1978(as the case
requires).

[Section28 inserted by NA®B7 of 1979 s22; amended by
No.93 of 1982 s4; N0.81 of 1984 s9; No.98 of 1986 s7;
No.33 of 1987%.10; No.41 of 1989 s9; No.36 of 2001 s15;
No.2 of 2003 s15; No.66 of 2003 s10.]

Production of instruments as evidence

Uponproduction of an instrument chargeable with any duty or a
document referred to in secti@i(2) (other than alocument
relating to a disposition to which sectidBDAA(1) applies)as
evidence in any court of civil judicature, or before any arbitrator
or referee, notice shall be taken by the court, arbitrator or
referee ofwhether, and to what amount, tihetrument has been
stampedr of any failure to comply with secti@1B(1), 31C(1)

or 77A(1)in respect of thacquisition, transactioor transfer to
which that document relates, or to pay the duty with which the
dutiable statement required to be lodgeder sectior31B, 31C

or 77Ain respect of thaacquisition, transactioar transfer is
chargeable, as the case requires.

If an instrument referred to in subsectidn) is one which may
legally be stamped at the time of production, it may, on payment
to an officer of the relevant court or to the arbitrator or referee
concerned of the amount of unpaid duty and of@malty tax
payable in respect of the instrumeog received in evidence,
saving all just exceptions on other grounds.

If a documat referred to in subsectidf) relates to an
acquisition, transactioar transfer in respect of whichdaitiable
statement is required to be lodged under se@idy 31C or
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3)

(4)

(5)

30.
1)

77A and either the dutiable statement has not been lodged or the
duty with whichthe dutiable statement is chargeable has not
been paidthe document may, on production to an officer of the
relevant court or to the arbitrator or referee concerned of the
dutiable statemerand payment to him of the amount of duty

and of anypenalty taxpayable in respect of the dutiable
statementbe received in evidence, saving all just exceptions on
other grounds.

On receiving payment under subsectf@por (2a) the officer of

the court, arbitrator or referee concerned shall forthwith transmit
to the Commissioner the instrumentdutiable statement
concerned, together with the duty and pepalty tax paid in
respect of the instrument or dutiable statement

On receiving the instrument or dutiable statement the
Commissioner is to make an assment of the duty payable on

it, ISsue an assessment notice, stamp the instrument or dutiable
statement and return it to the officer of the court, arbitrator or
referee with the assessment notice.

Section23(3) of theTaxation Administration AQ0(3 does not
apply to an assessment notice referred to in subsddbion

[Section29 amended by N8.of 1974 s10; No.37 of 1979
s.23; N0.98 of 1986 s8; No.33 of 1987 s11; No.57 of 1997
S.113(1); No.36 of 2001 s16; No.2 of 2003 s16; No.66 of
2003 s.11]

Secondary evidence

In proceedings in any court of civil judicature or before any
arbitrator or referee, secondary evidencé of

(@) an instrument may, if the instrument is one which may
then legally be stamped, be admitted, sg\all just
exceptions on other grounds, notwithstanding that the
instrument is chargeable with duty and has not been
stamped, if the duty and apgnalty tax payable in
respect of the instrumeate paid to an officer of that
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(2)

3)

(4)

court or to the arbitrator oeferee, as the case requires;
or

(b) adocument referred to in sectidi(2) (other than a
document relating to a disposition to which
section73DAA(1) appliesmay be admitted, saving all
just exceptions on other grounds, on production to an
officer ofthat court or to the arbitrator or referee of a
dutiable statement lodged under secB8aB, 31C or
77A and payment to him of the amount of duty and of
anypenalty tax payable in respect of the dutiable
statement.

On receiving payment under subseatfh) the officer of the

court, arbitrator or referee is to deliver the instrument or
dutiable statement to the Commissioner together with the duty
and any penalty tax paid in respect of the instrument or dutiable
statement.

On receiving the instruménr dutiable statement the
Commissioner is to make an assessment of the duty payable on
it, iIssue an assessment notice, stamp the instrument or dutiable
statement and return it to the officer of the court, arbitrator or
referee with the assessment notice.

Section23(3) of theTaxation Administration AQ003does not
apply to an assessment notice referred to in subsd€8lion

[Section30 inserted by N®8 of 1986 s9; amended by N&3
of 1987 s12; No.36 of 2001 s17; No.2 of 2003 s17; No.66
of 2003 s12.]

Stamped instruments as evidence
An instrument that has been stamped or is taken to have been
stamped®

(@) is admissible in evidence; and

(b) exceptin proceedings under Pamf theTaxation
Administration Ac2003 the endorsaent of the
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instrument is conclusive evidence that the assessment is
correct.

[Section31 inserted by NdL.2 of 2004 s24.]
[31AA-31AC, 31A. Repealed by No. 2 of 200318.]

31B. Payment of duty on statements in absence of dutiable
instrument

(1) A person who acquires an interest by way of an acquisition to
which this section applies shall, withimi#nths after the
acquisition, lodge a statement with the Commissioner in respect
of the acquisition.

Penalty: $2M00.
(2) A dutiable statement must peepared in an approved form.

(3) Subject to subsectiq®), this section applies to any of the
following &

(@) the acquisition of beneficial ownership of an estate or
interest ind

(i) freehold land, whether or not registered under the
Transfer of LandAct 1893

(i) a Crown lease registered under Tmansfer of
Land Act1893 or

(i)  a mining tenement registered under khaing
Act1978

or any buildings on, or fixtures annexed to, or to
buildings on, any such land, lease or tenement if the
land lease or tenement is situated in Western Australia;

(b) the acquisition of beneficial ownership of chattels (as
defined in sectiof70) and other property (as defined in
section70);

(c) the acquisition of beneficial ownership of chattels (as
defined insection70) acquired as part of a series of
acquisitions or transactions relating to chattels and to
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(4)

(5)

(6)

(7)

other property (as defined in sectio) at least one of
which changes, or is or includes an agreement to change
the beneficial ownership of the otheoperty;

(d) the acquisition of a business asset (as defined in
section74C) of a business in circumstances in which
section74C applies.

A merger of a corporatiofiCompany A0) with and into another
corporation fCompany BO) in circumstances whereither
subsectiorf5) nor subsectio(6) applies is taken to effect an
acquisition by Company B of the beneficial ownership of the
property of Company A, and this section applies to that
acquisition.

A merger of corporations (thfamerging corporations) in
circumstances where another corporatf@@gmpany Co)

results as a consequence of the merger is taken to effect an
acquisition by Company C of the beneficial ownership of the
property of the merging corporations, and this section applies to
that acqisition.

A merger of corporations (tHfenerging corporationso) with

and into each other in circumstances where each of the merging
corporations continues in existence is taken to effect an
acquisition by the merging corporations, jointly, of the

benefcial ownership of 50% (in value) of the property of the
merging corporations, and this section applies to that
acquisition.

Whered

(a) section73F applies to a transaction relating to a business
licence; and

(b) the business licence is of a kinaegcribed for the
purposes of this section,

the transaction is taken to be an acquisition to which this section
applies.
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(8) This section does not apply do

(@) an acquisition effected by an instrument that is

(i) chargeable with duty under itefror 6 of the
Second Schedule; or

(i)  exempt from dutyopr

(b) an acquisition evidenced by an instrument if the
instrument is chargeable with duty under ité¢rof the
Second Scheduler

(c) an acquisition evidenced by an instrument which, if the
acquistion were effected by that instrument
(irrespective of whether it is practicable or possible to do
s0), would be an acquisition effected by an instrument
that isd

(i) exempt from duty; or

(i) chargeable with duty under itenof the Second
Schedulepr

(d) an acquisition which, if it were effected by an
instrument (irrespective of whether it is practicable or
possible to do so), would be effected by an instrument
that isd

() exempt from duty; or

(i) chargeable with duty under itenof the Second
Schedulepr

(e) an acquisition relating to chattels and other property as
referred to in subsectidB)(b) unless this section would
have applied to the acquisition if it had only related to
the other property; or

(H atransaction relating to chattels referred to in
subsectior{3)(c) unless at least one of the transactions
in the series relates to other property (as defined in
section70) and i3

() dutiable (as defined in secti@®); or
(i) atransaction to which subsecti@r)-applies; or
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(g) the acquisition of beneficial ownership of property of
bankrupt under sectidsB of theBankruptcy Acil9660f
the Commonwealth.

(9) A dutiable statement lodged under subsedfigns taken to be
an instrument of conveyance of property and is aetg with
duty accordingly.

(10) Each person from whom another person has made an acquisition
to which this section applies shall, withimnths after the
acquisition is made, notify the Commissioner in an approved
form that the acquisition has beendea

Penalty: $2M00.

(11) Nothing in this section prevents the joint making of a
notification under subsectiq0) in respect of an acquisition by
any 2 or more parties to the acquisition who are required to
make the notification.

(12) The requirementb lodge a dutiable statement under
subsectior{l) or give notification under subsecti(tD) ceases
to apply if an instrument that evidences the acquisition and is
chargeable witlad valoremduty is executed at any time after
the acquisition was made, tmothing in this subsection affects
the liability of a person for an offence against subsec¢fipor
(10) committed before the instrument was executed.

(13) Where subsectiofil2) has effect, the instrument referred to in
that subsection is to be regad] for the purposes of
sectionl7A, as having been first executed on the day on which
the acquisition was made.

(14) If an instrument is executed as referred to in subseti®dn
after a dutiable statement has been lodged under subs@gtion
subsectia (9) ceases to apply to the dutiable statement unless
duty has already been paid in respect of it.

(15) If duty has already been paid as mentioned in subsgd#n
the instrument is not chargeable watth valoremduty but the
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31C.

(1)

(2)
(22)

(2b)
3)

[31D.
[32.

33
1)

Commissioner, on beinggaested to do so, is to endorse on the
instrument the duty paid.

[Section31B inserted by N&6 of 2003 s1313; amended by
No.31 of 2006 s4.]

Preparation of dutiable statement about voluntary transfers
under the Financial Sector (Transfers of Bainess) ActL999
of the Commonwealth

If assets of a body (th@ransferring body0) are transferred to
another body (théreceiving bodyo) under Par8 of the

Financial Sector (Transfers of Business) A8990of the
Commonwealth, the receiving body musithin 2 months after

the transfer, lodge a statement with the Commissioner in respect
of the transfer, but only if the assets are property of a kind that,

if there was an instrument effecting or evidencing the transfer,
duty would be chargeable on timstrument.

Penalty: $2M00.
A dutiable statement must be prepared in an approved form.

A dutiable statement lodged under subsedtigns taken to be
an instrument of transfer of the assets and is chargeable with
duty accordingly.

Duty is payable by the receiving body.
Section31B does not apply to, or in relation to, the transfer.

[Section31C inserted by N&6 of 2001 s18; amended by
No. 2 of 2003 s20; No.66 of 2003 s14.]

Repealed by No. 2 of 200324..]
Repealed by No. 2 of 2003 82.]

Valuation of land or other property

When determining the value of any land or other property for
the purpose of a stamp Adt
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(@) the existence of any overriding power of revocation or
reconveyance is to be disregaal

(b) the value of an undivided share in the land or other
property, whether held jointly or in common, is to be
ascertained by multiplying the total value of the land or
other property by the share expressed as a fraction; and

(c) when applying therdinary principles of valuatio&

(i) itisto be assumed that a hypothetical purchaser
would, when negotiating the price of the land or
other property, have knowledge of all existing
information relating to the land or other property;
and

(i)  no accout is to be taken of any amount that a
hypothetical purchaser would have to expend to
reproduce, or otherwise acquire a permanent
right of access to and use of, existing information
relating to the land or other property.

(2) When determining the unencusried value of any lanor other
property for the purposes of a stamp Act

(&) an encumbrance on the land or other property is to be
disregarded; and

(b) aninterest, agreement or arrangement (not being an
encumbrance) that

(i) bhas the effect of redingy the value of the land or
other property; and

(i)  was granted or made on or after
27 Decemberl 996,

is, subject to subsectidB), to be disregarded.
(3) Aninterest, agreement or arrangement is not to be disregarded
if, in the Coomdni ssionerds opini

(@) itwas not granted or made for the purpose of reducing
the value of the land or other property; and
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(b) it was not granted to or made in favourdof

(i)
(ii)

(iii)

(iiia)

(iv)

the taxpayer;

in the case of an instrument chargeable under
item 19 of theSecondScheduled the person on
whom the land or other property is settled or
agreed to be settled, or to whom the land or other
property is given or agreed to be given, or for
whom it is declared to be held in trust;

in the case of a relevant acquisitionatbich
Division 3 of Part IlIBA applie® the person
who acquired the majority interest or further
interest;

in the case of a relevant acquisition to which
Division 3b of Part IIIBA applie the person
who acquired the controlling interest or
additonal interest; or

a person who is associated with, or related to
(within the meaning of sectior6), a person
referred to in subparagragi, (i), (iii) or (iiia).

(4) In this sectiord
filando includes an estate or interestin

(@) freehold land, whether or not registered under the
Transfer of Land Act893

(b) a Crown lease registered under Tmansfer of Land
Act1893 or

(c) amining tenement registered under khaing
Act1978

or any buildings on, or fixtures annexed to, or to bodd
on, any such land, Crown lease or mining tenement.

[Section33 inserted by N&® of 2003 s22; amended by Nd.1
of 2004 s10; N0.36 of 2005 $4.]

[33A. Repealed by No. 2 of 200322.]
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34.

Duplicates and counterparts

A duplicate orcounterpart of a stamped instrument is
chargeable with duty under itednof the Second Schedule.

[Section34 inserted by N&® of 2003 s22.]

[34A-34C. Repealed by No. 2 of 200322.]

35.

(1)

(2)

3)

Unlodged transfersd i ndependent personds

This section applies in relation to a transfer of property if the
instrument of transfer has not been lodged before the end of the
period within which it is required under a stamp Act to be
lodged.

Where a person who is not a party to the trard&fer
(@) has custody or control of the instrument of transfer; or
(b) in dealing with the property, acts on the authority of, in
reliance on or in pursuance of the instrument of transfer,

the person must lodge the instrument, or notify the
Commissioner about thestrument, as soon as practicable after
the person becomes aware, or ought reasonably to have become
aware, that the instrument has not been lodged before the end of
the period within which it is required to be lodged under a

stamp Act.

Penalty: $2M00.

A notification under subsectiq) must set out, to the extent
that the information can be ascertained from the transfer or is
otherwise known to the persén

(@) the nature of the transfer;
(b) the names of the parties to the transfer;
(c) the cate on which the transfer was first executed;
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(4)

36.

[37.
38

(d) asummary of the principal terms of the transfer (such as
the property to which it relates and the consideration
paid or payable); and

(e) any prescribed information.

In this sectiord

Ainstrument of transferd means an instrument of transfer, or a
dutiable statement, on which duty is payable under #em
of the Second Schedule;

fitransfero includes conveyance.

[Section35 inserted by N&® of 2003 s22; amended by No. 66
of 2003 s107(3).]

Mode of calculatingad valoremduty in certain cases

Where an instrument is chargeable vathvalorenduty in
respect ob

(&) any money in any currency other than the currency of
Australia; or

(b) any marketable security or right in respect of shares,

the duty shall be calculated on the value of the money in the
currency of Australia according to the current rate of exchange
in Western Australia on the date of the instrument, or of the
marketable security or right in respect of shares according to the
average price thereof on that date.

[Section36 amended by NO3 of 1966 s5; No.37 of 1979
s.27; No.2 of 2003 s23.]

Repealed by No. 2 of 20032¢l.]

Instruments held in escrow

For the purposes of a stamp Act an escrow is taken to be an
instrument duly executed and delivered and is liable to duty
accordingly.
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39.

(1)

(2)

3)

(4)

(5)

[Section38 inserted by N&® of 2003 s24.]

Determining whether securities are situated in Western
Australia

A marketable security or right in respect of shares of a WA
company is, for the purposes of a stamp Act, taken to be
situated in Western Australia, irrespective of where the register
on which it is registered by the company is situated and despite
section1070A(4) of the Corporations Act or any other law.

A marketable security or right in respect of shares of a foreign
company is, for the purposes of a stamp Act, taken to be
situated in Western Australia if it is registered on a register kept
by the company in Western Australia.

A unit in a unit trust schae is, for the purposes of a stamp Act,
taken to be situated in Western Australid if

@ the schemeds princiopal regi ster

Australia; or

(b) where the schemeds principal
Western Australi aprifthbe scheme

scheme does not have a manager, the trustée, is
() anindividual, resident in Western Australia;
(i) a WA company; or

(i)  aforeign company with a registered office under
the Corporations Act in Western Australia.

A marketable seciy or right in respect of shares of a company
that is taken under the Corporations Act to be registered in
another State or Territory is, for the purposes of a stamp Act,
taken not to be situated in Western Australia even if it is
registered on a registar Western Australia.

Subsectior(1) is declared to be a Corporations legislation
displacement provision for the purposes of sedd@rof the
Corporations Act in relation to sectid®70A(4) of that Act.
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[Section39 inserted by N6 of 2003 s15/]
[39A. Repealed by N@ of 2003 s24.]

40. Valuing a marketable security or right in respect of shares
(1) The value of a marketable security or right in respect of shares
is to be determined

(@) as if the constitution or governing rules of theigss
satisfied any requirements of the Australian Stock
Exchange Limited that must be satisfied before the
security or right could be quoted on the Australian Stock
Exchange Limited; and

(b) disregarding any provision in the constitution or
governing rule®f the issuer providing for the valuation
of the security or right.

(2) Despite subsectiofi), the Commissioner may determine the
value of a marketable security or right in respect of shares to be
the amount the Commissioner considers would be recéied
the holder of the security or right if the issuer were to be
voluntarily wound up on the day of the transfer.

[Section40 inserted by N@®6 of 2003 s15.]
[41-44. Repealedy N0.37 of 1979 s30.]
[Headings before sectiofb deleted by N&7 0f1979 s31.]
[45. Repealed by N&7 of 1979 s32.]
[46-48. Repealed by N@2 of 1965 s6(b)-(d).]

[Part IlIA: s. 50E repealed by Nal2 of 1993 s4;
S.49-50D repealed by N&6 of 2003 s16(1).]

[51. Repealed by N&7 of 1979 s37.]
[52. Repealedy No.2 of 2003 s30.]
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[53-60. Repealed by N&7 of 1979 s39.]
[61 and heading. Repealed by N®6 of 1976 s4.]
[62 and heading. Repealed by N®6 of 1976 s5.]
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Part IlIB 0 Conveyancesand transfers
[Heading inserted by N@&7 of 1979 s40.]

[Heading deleted by No. 2 of 200334.]

63. Interpretation in Part 11IB

(1) Inthis Partd
ficonveyance on safeincludesd

(a) everyinstrument and decree or order of any court or
of the Commissioner of Titles, whereby any property
or any estate or intest in any property on the sale
thereof is transferred to or vested in the purchaser or
any other person on his behalf or by his direction;

(b) every transfer or assignment of a lease of any lands;
and

(c) every decree or order of any court or of the
Commissioner of Titles for, or having the effect of an
order for, foreclosure;

ficustodian trustee has the same meaning as it has in
sectionl5 of theTrustees Ac1962

Adiscretionary trusteed means a trustee of any property over
which any person has a pemof appointment which was
not created by will;

fidispositiono, in relation to a unit, includes
(a) atransfer or other disposition of the unit;
(b) the allotment or issue of the unit;
(c) the redemption, surrender or cancellation of the unit;

(d) the variation, abrogation or alteration of a right
pertaining to the unit with respect to the capital of the
unit trust scheme; and

(e) any means by which a unit is disposed of or the rights
of its holder are diminished;
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Aprovisional public trustdo means ainit trust scheme that is
registered under secti@3ADA(2);

fistart up periodo meansd

(@) inrelation to a unit trust scheme except a provisional
public trust to which paragragh) applied the
period of one year beginning on the day on which the
first units under the scheme are issued; or
(b) inrelation to a provisional public trust for which the
prospectus or information memorandum has been, or
is to be, lodged with the Australian Securities and
Investments Commissiah the period of one year
beginning ord
(i) the day on which the first units under the
scheme are issued; or
(i)  the day of lodgement,
whichever period is the later to expire;

fitransfero, in relation to a unit, means a conveyance, transfer,
or instrument chargeable as a ceyance,;

fitrusteed means, unless the contrary intention appears, a trustee
who is not a discretionary trustee or a unit trustee;

Aunito means any right or interest, whether described as a unit
or otherwise, of a beneficiary under a unit trust scheme and
includes an interest in a unit;

fAunit trusteed means a trustee of a unit trust scheme; and

Aunit trust schemed means, unless the contrary intention
appears, a private unit trust scheme within the meaning in
subsectior(2).

(1aa) For the purposes of seatis63AA(2a)(a) and 63AB(2)(g), the
Commissioner may treat 2 or more parcels of land as a single
parcel of land if the Commissioner is satisfied that it is
appropriate to do so having regardto

(@) the ownership of the parcels of land;
(b) the proximiy of the parcels of land;
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(c) the use of the parcels of land; and

(d) any other matter the Commissioner considers to be
relevant.

(2) A unit trust scheme is a private unit trust scheme if at the time
of any conveyance, transferather disposition of anit 8

(@) the unit trust scheme is nét

() one to which Divisiorll (sectiond451 to 1465)
of Partl11.2 of the Corporations Laappliedby
reason of sectioh452 of that Law; or

(i) amanaged investment scheme registered under
section601EB of theCorporations Act

or is a scheme referred to in subparagr@pbr (ii) but

no units have been issued to the public or an insufficient
number of persons is beneficially entitled to units under
the scheme; and

(b) the unit trust schem

(i) is not amapproved deposit fund or a pooled
superannuation trust within the meaning of the
Superannuation Industry (Supervision) A883
of the Commonwealth; or

(i) is an approved deposit fund within the meaning
of the Superannuation Industry (Supervision)
Act19930of the Commonwealth but no units
have been issued to the public or an insufficient
number of persons is beneficially entitled to units
under the scheme.

(3) Aninsufficient number of persons is beneficially entitled to
units under a unit trust schenie

(@) fewer than 50 persons are so entitled; or
(b) 20 or fewer persons are so entitled to 75% or more of
the total issued units under the scheme.

(4) For the purposes of subsecti@)(a) and (b)(ii)d
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(@) each partner in a partnership that haldgs under a unit
trust scheme is to be treated as beneficially entitled to
the same proportion of the units as the proportion of the
partnership assets to which the partner would be entitled
on the dissolution of the partnership and after all the
debts ad liabilities of the partnership had been
discharged; and

(b) aperson is to be treated as beneficially entitled to a unit
held by the person or by a related person.

(5) For the purposes of subsecti@), the following persons are
relatedd

(@) individuals who are spouses or de facto partners of each
other or between whom the relationship is that of parent
and child;

(b) related corporations;
(c) atrustee and a trustee of another trudt if

(i) there is any beneficiary common to the trusts,
whetherthe beneficiary has a vested share or is
contingently entitled or may benefit from a
discretionary trust; and

(i) the beneficiarydés share or
constitutes more than 50% of the trust property
or of the issued units in the unit trgstheme;

(d) anindividualand a corporation if thedividual is a
majority shareholder, director or secretary of the
corporation or a related corporation;

(e) anindividualand a trustee b

() theindividualis a beneficiary under the trust,
whether the individual has a vested share or is
contingently entitled or may benefit from a
discretionary trust; and
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i) the individual 6s share or inte
constitutes more than 50% of the trust property
or of the issued units in the unit trust scheme;

() acorporation and a trusteedif

() the corporation or a majority shareholder,
director or secretary of the corporation is a
beneficiary of the trust; or

(i) arelated corporation to the corporatisrai
beneficiary of the trust,

and that beneficiaryds share or i
congitutes more than 50% of the trust property or of the
issued units in the unit trust scheme.

(6) For the purposes of subsecti@) o

(@) anillegitimate person i® be treated as the legitimate
child of that personds parents;

(b) itis irrelevant whether a relationship is of the whole or
half-blood, or whether it is a natural relationship or a
relationship established by a written law;

(c) anfmajority shareholdero, in relation to a corporation, is
a person who would have a substantial holding in the
corporation under the definition c
section9 of theCorporations Aceven if the reference in
that definition to 5% were a references®; and

(d) afitrusteed includes a discretionary trustee and a unit
trustee.

(7) For the purposes of subsecti@), the share or interest of a
person in a trust is to be determined as the greatest share or
interest that the person could derive at any tiramfthe trust
whether by the fulfilment of any condition, the outcome of any
contingency or the exercise of any power or discretion or
otherwise, and in particular a person that may benefit from a
discretionary trust is to be deemed to be entitledl to
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(@ the property subject to the discretionary trust, unless the
Commissioner determines otherwise; or

(b) such part of that property as the Commissioner
determines.

[Section63 inserted by NAB7 of 1979 s41; amended by
No.112 of 1982 s5; N0.33 of 187 s.15; N0.39 of 1994 s21;
No.48 of 1996 s44; No.24 of 1999 s4; No.3 of 2001 s18;
No.10 of 2001 s167; No.36 of 2001 s26; No.2 of 2003 s32;
No.66 of 2003 s17.]

63AA. Reqgistered unit trust schemes

(1) In this sectiord
Alando has the same meaning as in sectién

fischeme lan@ means land held by a unit trustee in the unit
trusteebds capacity as trustee of

(1a) A unit trustee may apply to the Commissioner in an approved
form for registration of a unit tat scheme.

(1b) An application may be made whether or not the unit trust
scheme has previously been registered under subséz}ion

(1c) An application for registration of a unit trust scheme as a pooled
investment trust is to be accompanied by a stateoy the unit
trustee in an approved form of the unencumbered value of the
interests in scheme land referred to in seddi®AB(2)(f) and, if

applicable, (g)(i).

(2) The Commissioner may register the unit trust scheme as a
pooled investment trust or aquity trust with effect from the
date of the application &

(@) the Commissioner is satisfied that the unit trust scheme
is eligible for registration under secti6BAB(2) as a
pooled investment trust or secti6BAB(3) as an equity
trust;

Compare 01 Jul 2006 [16-b0-04] / 04 Jul 2006 [16-c0-05] page 49

Extract from www.slp.wa.gov.au, see that website for further information



Stamp Act 1921
Part 111B Conveyances and transfers

S. 63AA

(ab) inthecase of an application for registration of a unit
trust scheme as a pooled investment ughe unit
trust scheme is not to be treated as atsudi under
subsectior{2a); and

(b) the Commissioner is satisfied that registration is not
being used andinot likely to be used as part of a
scheme or arrangement with the collateral purpose of
avoiding or reducing the duty that otherwise would be or
might become payable.

(2a) For the purposes of subsecti@)(ab) and sectior83AC(2)(ab)
and 63AD(8), a uihtrust scheme is to be treated as atsubt
if 0
(@) the scheme land comprises only one parcel of land;
(b) aunit holder in the scheme participated directly or
indirectly (otherwise than by mear

subscription under the scheme)it he unit trusteeos
acquisition of the scheme land;

(c) aunit holder in the scheme states in a financial report, or
other document, provided to its members that the unit
holder has an interest in the scheme land;

(d) aunit holder in the scheme benédlly owns an interest
in any land otherwise than as a unit holder in a unit trust
scheme; or

(e) aunit holder in the scheme makes an offer to the public
for subscriptions principally by reference to the scheme
land and not to units in a unit trust scleem

unless the Commissioner is satisfied that in the circumstances of
a particular case it is not reasonable to treat the scheme as a
subtrust.

(3) For the purpose of being satisfied as to a matter referred to in
subsectior{2)(b), the Commissioner magke into account any
matter that the Commissioner considers to be relevant.
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(3a)

(4)

(4a)

(5)

(6)

63AB.
1)

(1a)

(@)

Subject to this Part, registration of a unit trust scheme under
subsectior2) has effect for a period ofy@ars.

The Commissioner shall advise the unit trustee whetheot
he has registered the unit trust scheme as a pooled investment
trust or an equity trust.

Subject to sectio7 of theTaxation Administration A@Q003

if the Commissioner registers a unit trust scheme as a pooled
investment trust or an edyitrust the Commissioner shall make
any reassessment necessary to give effect to that registration.

If the Commissioner decides not to register a unit trust scheme
as a pooled investment trust or an equity trust he must give the
unit trustee reasorier his decision.

If the Commissioner decides not to register a unit trust scheme

as a pooled investment trust or an equity trust, the unit trustee

may challenge the validity or correctness of that decision in
accordance with Padt of theTaxation Adninistration Act2003

as if the unit trustee were a taxpayer and the decision were a
decision affecting the trusteeos

[Section63AA inserted by N&6 of 2001 s27; amended by
No.2 of 2003 s33; N0.66 of 2003 s18.]

Criteria for registration of a unit trust scheme

In this sectiom
filando has the same definition as in sectith

For the purposes of this section, a person and another person are
related if they are related as provided in secBi8(b).

Forthe purposes of secti@BAA(2), a unit trust scheme is
eligible for registration as a pooled investment trust if it meets
all of the following criteriad

(@) the scheme is established and managed by a funds
manager solely or principally for the investrhand
management of subscriptions by unit holders of the kind
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described in paragragh) and is not established or
managed for a particular person;

(b) atleast 2 persons who are not related are unit holders in

the scheme;
(c) each unit holder in the semed
i) holds the wunit in the unit hol

trustee of a complying superannuation fund
within the meaning of th8uperannuation
Guarantee (Administration) Ad992of the
Commonwealth;

i) holds the wunit in tahe unit hol
trustee of a complying approved deposit fund
within the meaning of th8uperannuation
Guarantee (Administration) Ad992of the
Commonwealth;

@) holds the unit in the wunit hol
trustee or manager of a fund that is part of a
public sector superannuation scheme within the
meaning of th&Superannuation Industry
(Supervision) Ac1993of the Commonwealth;

(iv) is alife company that holds the unit solely for the
purpose of an investment of its statutory funds
maintained by it under thafe Insurance
Act19950f the Commonwealth;

(v holds the wunit in the unit hol
trustee of a unit trust that is not a unit trust
scheme;

(vii holds the unit in the unit hol

trustee of a master trust, being a trystiteans
of which the public may invest in managed
funds;

(vii holds the wunit in the unit hol
trustee of a unit trust scheme registered under
section63AA(2) as a pooled investment trust;
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(vii) hol ds the wunit ictyazahe wunit hol
trustee of a unit trust scheme each unit holder in
which is of a kind described in another
subparagraph of this paragraph;

ix) holds the unit in the unit hol
trustee or manager of a fund or trust that the
Commissioner is saied corresponds to a fund
or trust referred to in subparagrah (i), (iii),
(v) or (vi) under the law of an external Territory
or a country other than Australia;

(x) is a body corporate that the Commissioner is
satisfiedd

()  corresponds to a cqmany referred to in
subparagrapfiv) under the law of an
external Territory or a country other
than Australia; and

(1) holds the unit for a purpose that
corresponds to the purpose referred to
in that subparagraph;

(xi)  holds not more than 5% of thedbtssued units
under the scheme; or

(xi) is a person who, the Commissioner is satisfied,
is, or is in a class of persons that is, prescribed
for the purposes of this paragraph;

(d) if paragraphc)(xi) applies to 2 or more unit holders in
the scheme tavhich no other subparagraph of
paragraph{c) applies, those unit holders do not together
hold more than 10% of the total issued units under the
scheme;

(e) atleast 2 unit holders in the scheme who are not related
each have a subscription under the sahefmot less
than $3000000;

M the unit trustee, in the unit tru
the scheme, holds interests in land (whether or not
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(9

(h)

situated in Western Australia) that together have an
unencumbered value of not less than 860000;

eitherd

(i) the interests in land referred to in paragréph
include interests in at leasparcels of land, and
at least 2 of those interests each have an
unencumbered value of not less than
$10000000; or

(i) atleast @nit holders who are noglated each
have a subscription under the scheme of not less
than $3000000;

the scheme provides for offers of initial subscriptions
only to persons to whom an offer of securities does not
need disclosure under sectiod8(8) or (11) of the
Corpordions Act.

(2a) In subsectior{2)(a)o

ffunds

managen meansd

(&) abody corporate that, as its principal business,

(b)

provides funds management and investment services
to persons of the kind described in subsedi®)(c)
if 0
(i) that business is nabnducted to provide those
services only to particular persons; and

(i)  the body corporate manages funds invested
with it of not less than $50000000;

or

a body corporate that is a member of a group of
related corporatirmaipal t hat
business, provides funds management and investment
services to persons of the kind described in
subsectior{2)(c) if 0

(i) that business is not conducted to provide those
services only to particular persons; and
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(i) the body corporate or theayp manages
funds invested with it of not less than

$500000000.
(2b) For the purposes of subsecti@)(c), a unit held by a unit
hol der in the unit holderds capacity

taken to be held by each of the persons on whose behalf the
custodian trustee holds the unit.

(3) For the purposes of secti6BAA(2), a unit trust scheme is
eligible for registration as an equity trust if it meets all of the
following criteriad

(@) the unit trustee, as trustee of the scheme, does not hold,
andis not empowered or able to hold, any thing other
thand

() shares, or an option to acquire shares, in a
company or corporation that is not a company to
which sectior76Al or 76 ATB or a corporation to
which sectiori76AP or 76ATI applies;

(i) units in aunit trust that are marketable securities;

(i)  property that the Commissioner is satisfied is
necessary for the administration of the scheme
but which is not and cannot be used for the
purpose of investment;

(iv) cash or money in an account at call;

(v) negotiable instruments, and money on deposit
with any person;

(vi) any thing prescribed for the purposes of this
paragraph;

(b) not less than persons are holders of units under the
scheme;

(c) no person beneficially entitled to units under the
scleme, other than the Government of the
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Commonwealth, a State or a Territory or a corporation
of which such a Government is a majority shareholder,
is entitled to more than 40% of the total issued units
under the scheme.
(4) Forthe purpose of determininghsther the criteria referred to

in subsectior{3)(c) have been satisfied, one person shall be
treated as being beneficially entitled to all units held by the
person and all units held by another person if those persons are
related as provided in secti6d(5).

[Section63AB inserted by N&6 of 2001 s27; amended by
No.2 of 2003 s34; No. 28 of 2003 4.88; N0.66 of 2003 s19;
No.11 of 2004 s11; No. 12 of 2004 25.]

63AC. Interim registration

(1) A unit trustee may apply to the Commissioneainapproved
form for interim registration of a unit trust scheme if the
application is made before the end of the start up period.

(2) The Commissioner may grant the unit trust scheme interim
registration as a pooled investment trust or an equity trsishea
case may be, for the start up period if

(@) the Commissioner is satisfied that, subject to
subsectior{2a), the scheme satisfies the criteria for
registration set out in secti@3AB(2)(a), (c) (other than
subparagrapfxi)) and (h) or (3)(a), athe case requires;

(ab) inthe case of an application for interim registration of a
unit trust scheme as a pooled investment tiushe
scheme is not to be treated as atsubt under
section63AA(2a); and

(b) the trustee gives the Commissioner an utatténg that
units in the scheme will be issued so that at the end of
the start up period the scheme will also comply with the
criteria referred to in sectiddBAB(2)(b), (c), (d), (e), (f)
and (g) or(3)(b) and(c), as the case requires, and the
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Commissimer is satisfied that those criteria will be
fulfilled by the end of the start up period.

(2a) If &
(a) atthe beginning of the start up period the body corporate
that established and manages a unit trust scheme is not a
funds manager (as definedsaction63AB(2a)); and

(b) the Commissioner is satisfied ttéat

() the scheme otherwise satisfies the criteria for
registration referred to in subsecti(®)(a); and

(i)  the body corporate will be a funds manager by
the end of the start up period,

the Commissioner may grant the scheme interim registration as
a pooled investment trust under subsectin

(3) The Commissioner shall advise the unit trustee whether or not
he has granted the unit trust scheme interim registration as a
pooled investmerttust or an equity trust.

(3a) Subject to sectiof7 of theTaxation Administration AQ003
if the Commissioner grants a unit trust scheme interim
registration as a pooled investment trust or an equity trust, then
the Commissioner shall make any reassgent necessary to
give effect to that registration.

(4) If the Commissioner decides not to grant the unit trust scheme
interim registration as a pooled investment trust or an equity
trust he must give the unit trustee reasons for his decision.

(5) If the Commissioner decides not to grant the unit trust scheme
interim registration as a pooled investment trust or an equity
trust, the unit trustee may challenge the validity or correctness
of that decision in accordance with Pamf theTaxation
Administiation Act2003as if the unit trustee were a taxpayer
and the decision were a decision aff
to pay duty.
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[Section63AC inserted by N@&6 of 2001 s27; amended by
No. 2 of 2003 s35; N0.66 of 2003 s20.]

63AD. Cancellation of registration or interim registration

(1) For the purposes of this section and sed®BAE, a
disqualifying event occurd

(@) inthe case of a unit trust scheme that has been registered
under sectio®3AA(2) 8 if the scheme ceases to
comply with a citerion that is applicable to it referred to
in section63AB(2) or (3);

(b) in the case of a unit trust scheme that has been granted
interim registratiord if, during the start up period, the
scheme ceases to comply with a criterion that is
applicable tat referred to in sectioB3AB(2)(a), (c)

(other than subparagragk)) or (h), or (3)(a);

(c) inthe case of a unit trust scheme that has been granted
interim registratiord if, on the last day of the start up
period, the scheme does not comply witrigerion that
is applicable to it referred to in secti6BAB(2)(b), (c),

(d), (e), (f) or (g), or (3)(b) or (c); or

(d) inthe case of a unit trust scheme that was established
and is managed by a body corporate and that has been
granted interim registtimn as a pooled investment trust
by virtue of sectiol63AC(2a)d if, on the last day of
the start up period, the body corporate is not a funds
manager (as defined in secti6BAB(2a)).

(2) If adisqualifying event occurs, the unit trustee shall, within
14 days after the day on which the disqualifying event occurs,
give the Commissioner notice about the disqualifying event,
unless it is taken to have occurred under subsegtijoor (6).

(3) Whenthe Commissioner receives a notice under
subsectior{2) 6

(&) inthe case of a unit trust scheme registered under
section63AA(2), the registration is cancelled and the
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(b)

cancellation is taken to have had effect on and from
immediately before the occurrence of the event; and

in the case of a unit trust schegranted interim
registration under sectid@B8AC(2), the interim

registration is cancelled and the cancellation is taken to
have had effect on and from immediately before the start
up period.

(4) If the Commissioner has not been notified of the occurrefeae
disqualifying event but he is satisfied that a disqualifying event
has occurred, a disqualifying event is taken to have occurred
and the Commissioner shall

(@) inthe case of a unit trust scheme registered under
section63AA(2), cancel the registtian;

(b) inthe case of a unit trust scheme granted interim
registration under sectid@B8AC(2), cancel the interim
registration; and

(c) notify the unit trustee ad

() the cancellation;
(i)  from when the cancellation takes effect;
(i)  thereasons for the cancellation; and
(iv)  when the Commissioner is satisfied that the
disqualifying event occurred.

(5) Cancellation under subsecti®) is taken to have had effett

(@) inthe case of a unit trust scheme registered under
section63AA(2), on and from immediately before the
occurrence of the disqualifying event; or

(b) inthe case of a unit trust scheme granted interim
registration under secti®@BAC(2), on and from
immediately before the start up period.

(6) If the Commissioner is satiefl that a unit trust scheme
registered under secti@3AA(2) or granted interim registration
under sectio®3AC(2) is being used as part of a scheme or
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arrangement with the collateral purpose of avoiding or reducing
the duty that otherwise would be or inigpecome payable, a
disqualifying event is taken to have occurred and the
Commissioner shaé

(a) cancel the registration or interim registration; and

(b) notify the unit trustee of the matters referred to in
subsectior{4)(c).

(7) For the purpose dieing satisfied as to a matter referred to in
subsectior{6), the Commissioner may take into account any
matter that the Commissioner considers to be relevant.

(8) If a unit trust scheme registered under sed®i®AA(2) or
granted interim registration uadsectior63AC(2) is to be
treated as a sdipust under sectioB3AA(2a), a disqualifying
event is taken to have occurred and the Commissionerdshall

(a) cancel the registration or interim registration; and

(b) notify the unit trustee of the mattergered to in
subsectior{4)(c).

[Section63AD inserted by N@®@6 of 2001 s27; amended by
No. 2 of 2003 s36; N0.66 of 2003 s21.]

63ADA. Registration of private unit trust scheme as provisional
public trust

(1) A unit trustee may apply to the Commisner in an approved
form for registration of a unit trust scheme as a provisional
public trust if the application is made before the end of the start
up period.

(2) The Commissioner may register the unit trust scheme as a
provisional public trust for #hstart up period if satisfied that

(a) itisintended that, by the end of the start up period, the
unit trust scheme will no longer be a private unit trust
scheme within the meaning in sect@®(2); and
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(b) registration is not being used and is rietly to be used
as part of a scheme or arrangement with the collateral
purpose of avoiding or reducing the duty that otherwise
would be or might become payable on the conveyance
or transfer of trust property.

(3) For the purpose of being satisfied asitmatter referred to in
subsectior{2)(b), the Commissioner may take into account any
matter that the Commissioner considers to be relevant.

(4) The Commissioned

(@) must advise the unit trustee as to whether or not the
Commissioner has registered tirt trust scheme as a
provisional public trust; and

(b) if the Commissioner decides not to register a unit trust
scheme as a provisional public trust, must give the unit
trustee reasons for that decision.

(5) Subject to sectio7 of theTaxation Admirstration Act2003
if the Commissioner registers a unit trust scheme as a
provisional public trust, then the Commissioner must make any
reassessment necessary to give effect to that registration.

(6) If the Commissioner decides not to register a unit saseme
as a provisional public trust, the unit trustee may challenge the
validity or correctness of that decision in accordance with4art
of the Taxation Administration A@003as if the unit trustee
were a taxpayer and the decision were a decisiectafg the
trusteebs liability to pay duty.

[Section63ADA inserted by N&6 of 2003 s22.]

63ADB. Cancellation of registration of provisional public trust

(1) For the purposes of this section and se®®AE a
disqualifying event occurs in relatiaa a unit trust scheme that
has been registered as a provisional public &ust
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(a) if, on the last day of the start up period, the scheme is a
private unit trust scheme within the meaning in
section63(2); or

(b) without limiting paragrapla), if
(i) the start up period begins on the day on which
the prospectus or information memorandum for

the scheme is lodged with the Australian
Securities and Investments Commission; and

(i)  during the start up period, there is a disposition
of a unit that wadeld in the scheme on the first
day of that period.

(2) A disposition referred to in subsecti¢l)(b)(ii) is to be
disregarded if the Commissioner is satisfied that in the
circumstances of a particular case it is reasonable to do so.

(3) If a disqualifyng event occur§

(@) the Commissioner must cancel the registration of the
unit trust scheme as a provisional public trust;

(b) the cancellation is taken to have had effect on and from
immediately before the start up period; and

(c) the unit trustee nsi, within 14days after the day on
which the disqualifying event occurs, give the
Commissioner notice about the disqualifying event,
unless it is taken to have occurred under subsegtion
or (5).

(4) If the Commissioner has not been notified of theuommnce of a
disqualifying event but is satisfied that a disqualifying event has
occurredd

(&) adisqualifying event is taken to have occurred and
subsectior{3)(a) and (b) apply; and
(b) the Commissioner must notify the unit trusted of
() the canchkation under subsectiof8)(a) of the

registration of the unit trust scheme as a
provisional public trust;
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(i) the reasons for the cancellation; and

(i)  when the Commissioner is satisfied that the
disqualifying event occurred.

(5) If the Commissioneis satisfied that a provisional public trust is
being used as part of a scheme or arrangement with the
collateral purpose of avoiding or reducing the duty that
otherwise would be or might become payable on the
conveyance or transfer of trust propedty

(a) adisqualifying event is taken to have occurred and
subsectior{3)(a) and (b) apply; and

(b) the Commissioner must notify the unit trustee of the
matters referred to in subsecti@h)(b).

(6) For the purposes of subsecti®), if a conveyance or tnafer
of the trust property of a provisional public trdst

(a) is taken to be made for the purposes of seGRin(4);
and

(b) results solely from the allotment or issue of units in the
provisional public trust during the start up period,

the conveyace or transfer is to be disregarded in relation to a
unit held in the provisional public trust on the first day of the
start up period.

(7) For the purpose of being satisfied as to a matter referred to in
subsectior{5), the Commissioner may take into acot any
matter that the Commissioner considers to be relevant.

[Section63ADB inserted by N&6 of 2003 s22.]

63AE. Dutiable statement about disqualifying event and
subsequent transfers or dispositions

(1) If adisqualifying event occurs in relatitma unit trust scheme,
the unit trustee of the scheme shall withim@nths after the
day on which the disqualifying event occurred lodge a statement
with the Commissioner in relation to the event.
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Penalty: $2M00.
(2) The dutiable statement mut

(@)
(b)

(€)

(d)

(e)

be prepared in an approved form;

in relation to the occurrence of a disqualifying event,
contain details of the disqualifying event;

in the case of the cancellation of the registration under
section63AA(2) of a unit trust scheme, contain aiét

of transfers and dispositions in relation to the scheme
that occurred in the period commencing immediately
before the occurrence of the disqualifying event and
ending on the day on which the Commissioner is given
notice of the event or the day on wihithe

Commissioner is satisfied that the event occurred and
which would have been chargeable with duty under
section73D had the scheme not been registered,;

in the case of the cancellation of the interim registration
of a unit trust scheme, containtais of transfers and
dispositions in relation to the scheme that occurred in
the period commencing immediately before the start up
period and ending on the day on which the
Commissioner is given notice of the event or the day on
which the Commissioner gatisfied that the event
occurred and which would have been chargeable with
duty under sectio3D had the scheme not been granted
interim registration; and

in the case of the cancellation of the registration of a unit
trust scheme as a provisionaklgic trust, contain details of
transfers and dispositions in relation to the scheme that
occurred in the period commencing immediately before
the start up period and ending on the day on which the
Commissioner is given notice of the event or the day on
which the Commissioner is satisfied that the event
occurred and which would have been chargeable with duty
under sectio¥3D had the scheme not been registered as a
provisional public trust.
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[Section63AE inserted by N&6 of 2001 s27; amended by
No.2 o 2003 s37; N0.66 of 2003 s23.]

63AF. Duty chargeable on the dutiable statement

(1) A dutiable statement lodged under secB8AE is taken to be
an instrument effecting or evidencing the transfers and
dispositions details of which are included ie thutiable
statement under secti®@3AE(2)(c), (d) or (e) and is chargeable
with duty accordingly.

[(2) repealed]
(3) Duty is payable by the unit trustee.

[Section63AF inserted by N&7 of 2001 s15; amended by
No.2 of 2003 s38; N0.66 of 2003 s24.]

63AG. When unit trust scheme becomes private unit trust scheme

(1) Inthis section and sectioB8AH, 63Al and 63AH
fiaggregated dispositions means dispositions that

(a) include a disposition referred to in subseci{@){a)
(theftransitional dispositiono); and

(b) under this section together form substantially one
disposition;

Aprivate unit trust schemed has the meaning given in
section63(2).

(2) Subject to subsectid®), if, as a result of the disposition of a
unit, a unit trust schemmecomes a private unit trust scheme, the
unit trust scheme is taken to have become a private unit trust
scheme immediately before that disposition.

3) Ifd

(&) as aresult of the disposition of a unit, a unit trust
schemebecomes a private unit trust sche; and
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(4)

(5)

(6)

(7)

(b) that disposition is one of @ more dispositions of units
in the unit trust scheme that together form substantially
one disposition,

the unit trust scheme is taken to have become a private unit trust
scheme immediately before the firsttbbse dispositions.

For the purposes of subsecti@), dispositions of units in a unit
trust scheme are together taken to form substantially one
disposition if those dispositions are made in responée to

(@) one offer made or one arrangement ermténeo; or

(b) offers made or arrangements entered into within
12 months of each other by a person or by a person and
a related person.

For the purposes of subsecti@), a person and another person
are related if they are related as providedgdation63(5).
If 0

(a) the aggregated dispositions are made in response to 2 or
more offers made or arrangements entered into; and

(b) the Commissioner is satisfied that a disposition that
would otherwise form part of the aggregated
dispositions isiot made for a common purpose,

the Commissioner is to treat that disposition as not forming part
of the aggregated dispositions.

Subject to subsectigii0), duty is chargeable under sectt8D
in respect of the dispositions that compise
(@) the transitional disposition; and
(b) any of the aggregated dispositions made before the
transitional disposition is made,

as if those dispositions together formed one disposition made at
the time the transitional disposition is made.
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(8)

(9)

(10)

(11)

63AH.

@)

(2)

If any dispositon forming part of the aggregated dispositions is
made after the transitional disposition is made, duty is
chargeable under secti@3D in respect of all the aggregated
dispositions as if they together formed one disposition made at
the time the last ohe aggregated dispositions is made.

The amount of duty payable under subsec@)ns to be
reduced by the amount of any duty paid under subse@tjon

A unit trustee liable to pay duty under both subsect{@hs
and(8) may elect to pay dussolely under subsectid8) by
lodging with the Commissioner a notice, in an approved form,
within 2 months after the transitional disposition is made.

For the purposes of this section, if the disposition of a unit is not
made within the period of ®onths after the unit holder ceases

to be the beneficial owner of the unit, the disposition of the unit
is taken to have been made on the expiry of that period, and the
Commissioner may create a memorandum of the disposition for
the purposes of secti@® of the Taxation Administration

Act2003

[Section63AG inserted by N&6 of 2003 s25(1).]

Liability for duty on aggregated dispositions

Despite sectioid3D(7),the unit trustee is liable to pay the duty
that is chargeable under secti8D kecause of sectidBBAG in
respect of the aggregated dispositions.

If &

(@) a person other than the unit trustee has paid duty under
section73D in respect of a disposition that forms part of
the aggregated dispositions; and

(b) the unit trustee hgsaid the duty referred to in
subsectior{l) in respect of those dispositions,

the person referred to in paragrdphis entitled to a refund of
the amount of duty paid by that person.
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(3) Subject to sectio7 of theTaxation Administration A@003

63Al.
(1)

(2)

63AJ.
1)

the Commissioner must make any reassessment necessary to
give effect to this section.

[Section63AH inserted by N&6 of 2003 s25(1).]

Interstate security duty

If interstate security duty has been paid in respect of any
disposition forming pd of the aggregated dispositions, the
amount of the aggregated duty that is attributable to that
disposition is to be reduced by the same proportion of the
interstate security duty as the value of the trust property situated
in Western Australia bears tioe aggregate value of all the trust

property.
In subsectior{l) &

Aaggregated duty) means the duty that is chargeable under
section73D because of secti@BAG in respect of the
aggregated dispositions;

fAiinterstate security dutyd means duty chargeable in another
State or a Territory on a conveyance or transfer of any
marketable security or right in respect of shares.

[Section63Al inserted by N&6 of 2003 s25(1).]

Dutiable statement to be lodged

If duty is chargedlle under sectio@3D because of

section63AG in respect of the aggregated dispositions, the unit
trustee of the unit trust scheme concerned must lodge with the
Commissionen

(@) if no election is made under secti®BAG(10)d within
2 months after the &nsitional disposition is made, a
statement in respect of that disposition and any
disposition forming part of the aggregated dispositions
that is made before the transitional disposition is made;
and
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(b) if any disposition forming part of the aggregated
dispositions is made after the transitional disposition is
maded within 2 months after the last of the aggregated
dispositions is made, a statement in respect of all the
aggregated dispositions.

Penalty: $2M00.
(2) A dutiable statement must be preghne an approved form.

(3) A dutiable statement lodged under subsedfigns taken to be
an instrument evidencing the dispositions in respect of which it
is lodged and is chargeable with duty to the extent that duty
chargeable on those dispositions urgkxtion73D because of
section63AG has not been paid.

(4) The amount of duty payable in respect of a dutiable statement
lodged under paragragh) of subsectioiil) is to be reduced by
the amount of any duty paid in respect of a dutiable statement
lodged under paragrafgf) of that subsection.

[Section63AJ inserted by N&6 of 2003 s25(1).]

63A.  Duty on certain decrees and orders

(1) Ad valoremduty on a decree or order referred to in the
definition of fAconwgshdlnote on sal eo i
exceed the duty on a sum equal to the value of the property to
which that decree or order relates and, when that decree or order
states that valu¢hen despite sectid®B and sectiong1 and 22
of theTaxation Administration A@Q003 that statement shaile
conclusive for the purpose of determining the amount of duty.

(2) Whenad valorenduty has been paid on a decree or order
referred to in subsectiqi), any conveyance or transfer
following on that decree or order shall notdbergeable with
duty butthe Commissioner, on being requested to do so, is to
endorse on the conveyance or transfer the duty paid.

[Section63A inserted by N@&7 of 1979 s41; amended by
No.2 of 2003 s39; No. 66 of 2003 £6.]
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64. How ad valoremduty to be calculated in respect of stock and

(1)

(2)

65.

(1)

(2)

securities

Where the consideration or any part of the consideration for a
conveyance on sale consists of any marketable security or right
in respect of shares, such conveyance is to be charged with

ad valoremduty in respect of thealue of such security or right.

Where the consideration or any part of the consideration for a
conveyance on sale consists of any security not being a
marketable security or right in respect of shares, such
conveyance is to be charged waith valorenduty in respect of
the amount due on the day of the date thereof for principal and
interest upon such security.

[Section64 amended by N3 of 1966 s6; No.48 of 1996
S.32]

How ad valoremduty to be calculated in respect of securities
and periodical payments

When the consideration or any part of the consideration for a
conveyance on sale consists of money payable periodially

(a) for a definite period so that the total amount to be paid
can be ascertained prior to the commencement bf tha
period;

(b) in perpetuity or for any indefinite period not terminable
with life; or

(c) during any life or lives,

the conveyance on sale is to be charged adthalorenduty
on the value of the ascertainable consideration or on the value of
the property concerned, whichever is the greater.

Notwithstanding anything in subsecti@l), a conveyance on
sale chargeable withd valorenduty in respect of, and
containing povision for securing, any periodical payments is
not to be charged with any duty whatsoever in respect of that
provision.
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66.

67.

[68.

[Section65 inserted by NAB7 of 1979 s42; amended by N@
of 2003 s40.]

How conveyances in consideration of a debt or sjért to
future payment, etc., to be charged

Where any property is conveyed, whether by way of sale or
otherwise, to any person in consideration, wholly or in part, of
any debt due to him or subject either certainly or contingently to
the payment or trafer of any money, marketable security or

right in respect of shares, whether being or constituting a charge
or encumbrance upon the property or not, such debt, money,
marketable security or right in respect of shares is to be deemed
the whole or part, afi¢ case may be, of the consideration in
respect whereof the conveyance is chargeableaslittalorem

duty and such conveyance shall be deemed to be a conveyance
on sale of the property and to be chargeable adtlkialorem

duty accordingly

[Section66 am@&ded by N093 of 1966 s7; No.112 of 1982
S.6; N0.33 of 1987 s16; No0.48 of 1996 s33; No.2 of 2003
S.41]

Duty where conveyance is partly in consideration of
improvements made or to be made on property

A conveyance on sale made for anysidaration in respect
whereof it is chargeable withd valorenduty and in further
consideration of a covenant by the purchaser to make, or of his
having previously made, any substantial improvement of or
addition to the property conveyed or transferred to him or of any
covenant relating to the subject matter of¢haveyance, is not
chargeable, and shall be deemed not to have been chargeable,
with any duty in respect of such further consideration.

[Section67 amended by N87 of 1979 s43; No.81 of 1984
S.14; No.2 of 2003 s42.]

Repealed by N@&7 of 19D s.44.]
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69. Conveyance duty in cases where conveyance made at

(1)

(2)

70.
1)

request or by direction of intermediary

Subjectto sections3 and 74, wheré

(a) property is conveyed or transferred by one peratre(
transferor 0) to another persoriithe transferee) or is
agreed to be so conveyed or transferred; and

(b) another persorfithe intermediary0) obtained the
beneficial ownership of the property after the transferor
acquired the beneficial ownership thereof but before he
conveyed or transferred, or agrdectonvey or transfer,
the property to the transferee,

the instrument of conveyance or the agreement shall be subject
to duty, as if it were both a conveyance of the property by the
transferor to the intermediary, and also a conveyance of the
property ly the intermediary to the transferee; and if there are

2 or more intermediaries, as if it were a conveyance of the
property from the transferor to the first intermediary and a
conveyance from each intermediary to the other in succession,
and from the lagntermediary to the transferee.

Subsectior(1) does not apply to the extent that duty under
item 4 of the Second Schedule has been paid on a conveyance
or transfer to any intermediary.

[Section69 inserted by NAB3 of 1987 s17; amended by
No0.39 d 1994 s14; No.2 of 2003 s43; No.66 of 2003
s.27(1).]

Certain transfers of chattels dutiable

In this section, unless the contrary intention appéars

fiarrangementd means an instrument or an unwritten
arrangement;

fichattelsdb means goods, aves or merchandise, other than
exempt chattels, and includes an estate or interest in them;

fidutiabled means chargeable with duty under
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(@) item 4, 10, 14A, 15, 17 or 19 of the Second Schedule;
or

(b) item 12(1) or (3) of the Second Schedulé if

(i) the term of the lease, including any period for
which the lease may be renewed, exceeds, or
is to exceed, 2§ears; and

(i) any option to renew the lease is, or is to be,
exercisable by the lessor;

fiexempt chattel® meansd

(&) goods, wares or mdrandise referred to in ite@(7),
(7a) or (7b) of the Third Schedule;

(aa) goods, wares or merchandise used solely or
principally in connection with the business of
primary production (as defined in sectigbD); or

(b) avehicle the transfer of the lieee of which is
chargeable with duty under Part llIC and itéor 6
of the Second Schedule or is exempt under fiesh
the Third Schedule;

fiother property © means property other than goods, wares or
merchandise, and includes an estate or interest in suc
property;

fitransfero includes convey, exchange, partition, settle, give,
vest, grant, release and renounce.

(1a) For the purposes of this section a mining tenement (as defined
in section76) is an estate or interest in property.
(2) If an instrumen®

(@) transfers, oris or includes an agreement to transfer, or
evidences the transfer of, a chattel and other property;
and

(b) is dutiable in respect of the other property,
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the instrument is chargeable with duty in respect of the
unencumbered value tfe other property plus the
unencumbered value of the chattel.

3) Ifo
(@) an instrumend

() transfers, or is or includes an agreement to
transfer, or evidences the transfer of, a chattel;
and

(i) is one of 2 or more arrangements that together
form, or arise from, substantially one transaction,
or one series of transactions, relating to chattels
and to other property;

and

(b) atleast one of the other arrangements mentioned in
paragraph{a)(ii) transfers, or is or includes an agreement
to transér, or evidences the transfer of, other property
and is dutiable,

the instrument mentioned in paragrdphis chargeable with
duty in respect of the unencumbered value of the other property
plus the unencumbered value of the chattel.

(4) The duty payale on an instrument referred to in
subsectior{3)(a) is to be reduced by any duty paid in respect of
the arrangement referred to in subsec{®)b).

(5) For the purposes of subsecti@)(a)(ii), if a person enters into

arrangement§
(&) within, or agoarently within, 12nonths of each other;
and
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(b) with the same person (whether that person enters the
arrangements alone or with the same person or different
persons),

it shall be presumed, unless the Commissioner is satisfied to the
contrary, that tharrangements arose out of one transaction or
one series of transactions.

[Section70 inserted by N&®2 of 1998 s33; amended by
No.28 of 2000 s4; No.2 of 2003 s44; No.66 of 2003 s28.]

71 Duty charged for 2 or more instruments of conveyance

Where there ar2 or moreinstruments of conveyance for

compl eting the purchaserodos title to
principal instrument of conveyance only is to be charged with

ad valorenduty, and the other instruments are to be

respectively charged witkuch other duty as they may be liable

to, but such lastentioned duty shall not exceed #mokvalorem

duty payable in respect of the principal instrument.

[Section71 amended by N87 of 1979 s46; No.2 of 2003
S.45]

[Heading deleted by N@ of 20( s.46.]

72, Transfer or assignment of mortgages for value

(1) Inthis sectiord

fisale, in relation to a mortgage, means sale for a consideration
i n money or moneyo6s worth for not

fitransfer or assignmenb, in relation to a mogage, means the
transfer or assignment of the mortgage by way of sale.

(2) Where, on the transfer or assignment of any mortgage, there are
2ormoree nstruments to complete the tran
mortgage, the principal instrument only is to bergbd with
duty under itenl3(3)(a) of the Second Schedule.
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(3) A contract or agreement for the sale of any mortgage shall be

(4)

(5)

charged with the same duty under it&8(3)(a) of the Second
Schedule to be paid by the purchaser as if it were an instrument
actually setting out the transfer or assignment of the mortgage
contracted or agreed to be sold.

When,in relation to any mortgage, duty has been paid on a
principal instrument or a contract or agreement in accordance
with subsectiorf2) or (3), any otheinstrument setting out the
transfer or assignment of the mortgage to the transferee is not
chargeable witlduty, but the Commissioner, on being requested
to do so, is to endorse the duty on the instrument.

Where an instrument, contract or agreemeptias to 2 or more
mortgages, duty is chargeable under i8(8) of the Second
Schedule in respect of each mortgage.

[Section72 inserted by N0 of 1996 s23; amended by N@
of 2003 s47; N0.66 of 2003 s29.]

[Headingdeleted by No. 2 of 200348.]

73.

As to conveyances on any occasion except sale or mortgage

Except aotherwise provided by a stamp Aewery instrument,
and every decree or order of any court or of the Commissioner
of Titles, whereby any property on any occasion, excepea sa

or mortgage, is transferred to or vested in any person and every
instrument which is or is intended to be a record or
acknowledgement of any verbal promise or agreement
previously made (whether voluntary or upon any good or
valuable consideration oth#ran a bona fide pecuniary
consideration) to give or settle any property in any manner
whatsoever is chargeable with duty as a conveyance or transfer
of property.

[Section73 amended by N85 of 1941 s2; No.113 of 1965
S.8(1); No.63 of 1977 s2; No. 37 of 1979 s47; No.112 of
1982 s.7; N0.81 of 1984 s15; No.2 of 2003 s49.]
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73A.
1)

(2)

3)

(4)

(5)

Conveyance subject to an option

Where any property or estate or interest theiigime(

property0) is agreed to be conveyed or transferred, or is
conveyed or tnasferred, to any person subject to the exercise of
an option to purchase the property, whether the option is
exercisable in writing or otherwise, the agreement or the
conveyance or transfer, as the case may be, is chargeable with
duty as a conveyance oalfrsfer of the property and the
consideration for such conveyance or transfer shall be deemed
to be an amount equal to tekem ofd

(@) the amount paid by way of consideration for the granting
of the option; and

(b) the amount payable in the event of dmion being
exercised.

Each of the parties to an agreement, conveyance or transfer
referred to in subsectiqd) is liable to pay the duty with which
it is chargeable.

Section73AA does not apply to a conveyance or transfer
referred to in subséon (1).

Wheread valorenduty has been duly paid in conformity with
subsectior{l) on an agreement the conveyance or transfer made
in conformity with the agreement shall be chargeable with duty
under itemb of the Second Schedule.

Where, aftead valoremduty has been paid in conformity with
subsectior{l), the Commissioner is satisfiéd

(a) that the option referred to in that subsection has not been
exercised and that the time within which that option may
be exercised has expired; and

(b) where the property was conveyed or transferred to the
person to whom the option was granéed

() thatthe property has been reconveyed or
retransferred to the person from whom it was
conveyed or transferred or to a person to whom

Compare 01 Jul 2006 [16-b0-04] / 04 Jul 2006 [16-c0-05] page 77

Extract from www.slp.wa.gov.au, see that website for further information



Stamp Act 1921

Part 111B Conveyances and transfers
s. 73A
his rights have been trangted on death or
bankruptcy; and
(i)  that the person to whom the option was granted
did not, prior to the reconveyance or retransfer of
the property, exercise or receive any right or
benefit in respect of the property being a right or
benefit of a kinchormally exercisable or
receivable only by the beneficial owner of
property,
thend
(c) the duty chargeable on the agreement or the conveyance
or transfer (as the case may be) is reduced to the amount
of duty that would have been payable if the
consideation had been the amount referred to in
subsectior{l)(a) only; and
(d) any reconveyance or retransfer referred to in

paragrapl{b) is chargeable with duty under iteof
the Second Schedule.

(5a) Subject to sectiof7 of theTaxation Administration & 2003
the Commissioner must make any reassessment necessary to
give effect to this section.

(5b)

(6)

For the purposes of subsectida), sectiorl7 of theTaxation
Administration AcR003applies as if the original assessment
had been madé

(@)
(b)

when thereconveyance or retransfer referred to in
subsectior{5)(b)(i) occurred; or

on the expiry, referred to in subsecti@)(a), of the
time within which the option could have been exercised,

whichever is later.

Wheread valorenduty has been dulyaid in conformity with
subsectior{l) any agreement made in pursuance of and by the
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exercise of the option referred to in that subsection shall not be
chargeable with any further duty.

[Section73A inserted by N&3 of 1977 s3; amended by
No.37 of 979 s.48; N0.81 of 1984 s16; No.2 of 2003 s50.]

73AA. Duty on conveyance not passing a beneficial interest

(1) A conveyance or transfér

(@)

(b)

()

(d)

made for effectuating the appointment of a new trustee,
or the retirement of a trustee, whether the tigust
expressed or implied;

made to a beneficiary by a trustee or by another person
in a fiduciary capacity, except a discretionary trustee or
a unit trustee, under any trust whether express or
implied;

made to a beneficiary by a discretionary teesunder

any trust whether express or implied otherwise than in
the exercise of any power of appointment;

made by a discretionary trustee, in the exercise of a
power of appointment over the property conveyed or
transferred, to a beneficiary whoasindividual for his
own use and benefit, &

(i) atthe time when the discretionary trustee
acquired the property conveyed or transferred the
beneficiary was named or described in the
instrument which created the power of
appointment as a beneficiaryas a member of a
class of beneficiaries in whose favour the
discretionary trustee was empowered by that
instrument to appoint the property; and

(i) evidence of the acquisition by the discretionary
trustee, as such trustee, of the property conveyed
or transferred is produced to the Commissioner
with that conveyance or transfer;
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(e) made to the holder of a unit in a unit trust scheme by a
unit trustee i©

() evidence of the acquisition by the unit trustee, as
trustee of that unit trust scheme, of theparty
conveyed or transferred is produced to the
Commissioner with that conveyance or transfer;
and

(i) the Commissioner is satisfied tiéat

(D  the conveyance or transfer has the effect
of reducing the rights of the holder of
the unit in respect of ¢hproperty held
by the unit trustee to the extent of the
property, or the value of the property,
conveyed or transferred; and

(I)  the conveyance or transfer does not
have the effect of varying, abrogating or
altering the rights of the holder or
holders & other units under the unit
trust scheme in respect of the remaining
property held by the unit trustee;

or
(H not otherwise coming within this sectibat which the
Commissioner is satisfiedl
() does not pass a beneficial interest in the property
conveyed or transferred,
(i) is not made in contemplation of the passing of a
beneficial interest therein; and
(i) is not part of, or made pursuant to, a scheme
whereby any beneficial interest in the property

conveyed or transferred, whether vested or
contingent, has passed or will or may pass,

shall be charged with duty in accordance with igeof the
Second Schedule.
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(2) A conveyance or transfer thatds

(@) made by any trustee or other person in a fiduciary
capacity to a beneficiary; or

(b) made by a unit trustee to the holder of a unit in a unit
trust scheme,

and that does not conform to subsecf{ibytb), (c), (d) or (e),
and a conveyance or transfer in respect of which the
Commissioner is not satisfied as mentioned in subse(tif),
shall be deemed to operate as a voluntary disposition and is
chargeable with duty under sectiob(1).

[Section73AA inserted by N&1 of 1984 s17; amended by
No.33 of 1987 s18; N0.20 of 1996 s24; No.2 of 2003 s51.]

73AB. Duty on conveyance taorrect error

If the Commissioner is satisfied that

(a) aconveyance or transfer of property (ficerrecting
transfero) is solely for the purpose of correcting the
effect of an error in respect &f

(i) the contract or agreement for the sale of that
property; or
(i) a previous conveyance or transfer of that or other
property;
(b) no additional consideration is paid or payable in respect
of the correcting transfer; and

(c) the correcting transfer passes an interest in the property
only to the extet necessary to correct the effect of the
error,

the correcting transfer shall be charged with duty in accordance
with item 6 of the Second Schedule.

[Section73AB inserted by N&6 of 2003 s30.]
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Conveyances and transfers

73B.
1)

(2)

3)

(4)

Conveyance agreement subject to unilateral deterimation

When any property or estate or interest theriéing(
property0) is agreed to be conveyed or transferred to any
persond

(@) wholly or partly in consideration of the making by that
person of 2 or more payments at intervals specified in
that ggreement; and

(b) subject to the right of that person to determine that
agreement at any time on making such of the payments
referred to in paragrafla) as may have become due and
payable under that agreement at the time of that
determination,

that ageement is chargeable with duty as a conveyance or
transfer of the property and the consideration for that agreement
shall be deemed to be an amount equal to the sum of both or all,
as the case may be, of the payments referred to in pard@japh

Theperson to whom property is to be conveyed or transferred
under an agreement referred to in subsectidrs liable to pay
the duty with which the agreement is chargeable.

When, aftelad valoremduty has been duly paid in conformity

with subsectiorfl), the Commissioner is satisfied that the

person referred to in that subsect{@the determinero)

determined the agreement concerned before the final payment
had become due and payable under that agreethergmount

of duty payable on the agreementaduiced to the amount of

duty that would have been payable if the consideration had been
eqgual to the amount of the payment or payments paid or due and
payable by the determiner when the determination was made.

Subject to sectioft7 of theTaxation Adrmistration Act2003
the Commissioner must make any reassessment necessary to
give effect to this section.
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(5) For the purposes of subsecti@), sectiornl? of theTaxation
Administration Ac2003applies as if the original assessment
had been made wheine determination was made.

[Section73B inserted by N@&7 of 1979 s49; amended by
No.81 of 1984 s18; No.2 of 2003 s52.]

73C.  Option to purchase with right to renew

(1) Where an instrument confers on any person the right of an
option to purchase any property or an estate or interest in
property and provides for the renewal of that right on such
occasion or occasions as is or are specified therein the
instrument is chargéde withad valoremduty on the sum of the
amounts paid by way of consideration for the right of the option
and the amount or amounts, as the case may be, payable for the
renewal or renewals of the option.

(2) The person on whom the right of the optioeasferred by an
instrument referred to in subsectig) is liable to pay the duty
with which it is chargeable.

(3) When, aftelad valoremduty has been duly paid in conformity
with subsectior{1), the Commissioner is satisfied that the
person on whom thright of the option was conferred by the
instrument®

(&) exercised the option; or
(b) failed to renew the right of option,

before the occurrence of the final occasion referred to in the
instrumenthe amount of duty payable on the instrument is
redwed to the amount of duty that would have been payable if
the consideration had been equal to the amount paid or payable
in respect of any occasion or occasions referred to in the
instrument that have occurred before the person exercised the
option or faikd to renew the right of option.
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(4) Subject to sectiod7 of theTaxation Administration A@003

(5)

73D.
1)

(1a)

(2)

the Commissioner must make any reassessment necessary to
give effect to this section.

For the purposes of subsecti@), sectionl7 of theTaxation
Administration Ac2003applies as if the original assessment

had been made when the person exercised the option or failed to
renew the right of option.

[Section73C inserted by N&®3 of 1982 s5; amended by
No.81 of 1984 s19; No. 2 of 2003 $3.]

Disposition of units in unit trust schemes

In this sectiord
Achattelsd has the same definition as in secti)
Alando has the same definition as in sectih

This section applies to a disposition in relation to a unit in a unit
trust £heme if the trust property of the scheme comprises or
includesd

(&) property situated, or taken to be situated, in Western
Australia; or

(b) any interest, including any beneficial interest, in such
property.

A person shall not give effect to, repose, or register, record,
or enter in the books or records of a unit trust scheme a
disposition in relation to a unit unleds

(@) atransfer or an instrument effecting or evidencing the
disposition is executed and (unless the person executed
the transér or the instrument) delivered to the person
and the duty with which the transfer or the instrument is
chargeable has been paid; or

(b) the person is satisfied that a dutiable statement has been
lodged under sectio®3AJ or 73DAA in respect of the
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dispostion and that the duty with which the dutiable
statement is chargeable has been paid.

Penalty: $2M00.

(3) For the purposes of assessing duty under this section, the
exemption in iten®2(1) of the Third Schedule does not apply.

(4) Subject to subsectis (4a), (4b), (5), (5a) and (6), a transfer of a
unit and an instrument effecting or evidencing a disposition in
relation to a unit shall each be chargeable with duty as if it were
separately

(@) aconveyance or transfer free of encumbrances of an
undivided share, equivalent to the proportion of the total
issued units under the unit trust scheme represented by
the unit, in land and chattels situated in Western
Australia or any interest, including any beneficial
interest, in any such land and chattelll iy the unit
trustee as trustee of the unit trust scheme; and

(b) a conveyance of the unit.

(4a) The value of the unit, for the purpose of assessing duty under
subsectior{4)(b), shall be the value of the unit reduced by the
value of the land and chels or interest in land and chattels (if
any) determined for the purpose of assessing duty under
paragraph{a) of that subsection.

(4b) Subject to subsectiorfS) and (5a), the duty chargeable on a
transfer of a unit or an instrument effectingesrdencing a
disposition in relation to a unit shall not in any event be less
than the amount of duty determined under itf) of the
Second Schedule on the amount or value of the consideration
for the transfer or the disposition.

(5) Where a dispositim does not significantly affect any right or
rights pertaining to any unit, having regard to the rights
pertaining to the other issued units under the unit trust scheme,
the instrument effecting or evidencing the disposition shall be
chargeable with dutynder item6 of the Second Schedule.
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(5a) Where a disposition, or a series of dispositidns

(6)

(6a)

(@) has effect in relation to the number of units held by all
holders of units in proportion to the number of units
respectively held by them immediately priorthe
disposition or dispositions taking effect; and

(b) does not have the effect of varying, abrogating or
altering the rights of any holder of units as against the
rights of any other holder of units with respect to the
capital of the unit trust scheme,

the instrument effecting or evidencing the disposition, and each
instrument effecting or evidencing a disposition in a series of
dispositions, shall be chargeable with duty under fiewhthe
Second Schedule.

The Commissioner shall, where it is Besary to determine, for
the purposes of subsecti®f), the proportion of the total issued
units under a unit trust scheme represented by a unit, take into
account, in such manner as he considers appropriate, the
respective rights and obligations pertagto the unit and the
other units under the unit trust scheme.

Subject to subsectigiec), in addition to the duty chargeable on

a transfer or an instrument under subsednthe transfer or
instrument shall each be chargeable with duty atatee r

provided for in iten¥(1) of the Second Schedule calculated on
the unencumbered value of any ascribed chattels, but duty shall
not be charged in respect®f

(@) any of the chattels in respect of which duty has been
paid under sectioB1B or 70 by a grson liable under
subsectior{7) to pay the duty with which the transfer or
instrument is chargeable under subsedhn

(b) any of the chattels in respect of which interstate duty has
been paid by such a person; or

(c) any of the chattels that, inglopinion of the
Commissioner, are usually not situated\iestern
Australia

page 86

Compare 01 Jul 2006 [16-b0-04] / 04 Jul 2006 [16-C0O-05]

Extract from www.slp.wa.gov.au, see that website for further information



Stamp Act 1921
Conveyances and transfers Part 111IB

s. 73D

(6b) Chattels are ascribed chattels for the purpose of subségépn
if, within the 12months preceding the date of the disposition
evidenced by the transfer or instrumént

(@) the unit trustee, as trustee of the unit trust scheme, held
them or any interest (including any beneficial interest) in
them; and

(b) a person liable under subsectiai to pay the duty with
which the transfer or instrument is chargeable under
subsetion (4) acquired them, directly or indirectly, from
the unit trustee.

(6c) The transfer or instrument is not chargeable with duty under
subsectior{6a) if the Commissioner is satisfied that no
transaction by means of which the ascribed chattels were
trarsferred from the unit trustee to the person referred to in
subsectior{6b)(b) was effected for the collateral purpose of
reducing the duty that otherwise would be chargeable on the
transfer or instrument.

(7) Subject to section@3AH and 73DC(6), eaabf the holders of a
unit under a unit trust scheme is liable to pay the duty with
which a transfer of the unit or an instrument effecting or
evidencing a disposition in relation to the unit is chargeable.

(8) A unit trustee shall, where a transfer of a wnian instrument
effecting or evidencing a disposition in relation to a unit has
been delivered to him, retain the transfer or instrument, as the
case may ben accordance with secti@v of theTaxation
Administration Ac2003

[(9) repealed]

(10) A right or obligation arising out of a disposition in relation to a
unit shall not be invalidated by reason only that the unit trustee
gave effect to or recognised the disposition or registered,
recorded or entered the disposition in the books or records of th
unit trust scheme in contravention of subsec{®n
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(11) Subjectto subsectiorfl2) and sectioi@3DC, this section does

(12)

73DAA.

(1)

not apply to a disposition of a unit in a unit trust scheme during
any period that the unit trust schemé is

(@) registered undesection63AA(2);
(b) granted interim registration under secte8AC(2); or
(c) registered as a provisional public trust under
section63ADA(2).
If &

(@) the registration or interim registration of a unit trust
scheme; or

(b) the registration o unit trust scheme as a provisional
public trust,

is cancelled, this section is taken to have applied to the unit trust
scheme from the time the cancellation was taken to have effect
unless duty is chargeable under sec68AF.

[Section73D insertedby No.112 of 1982 s8; amended by
No.81 of 1984 s20; N0.109 of 1984 s5; No.33 of 1987 s19;
No.22 of 1998 s34; No.36 of 2001 s28; No.2 of 2003 s54;
No.66 of 2003 s31; No.11 of 2005 s8.]

Dutiable statement required iftransfer or instrument not
lodged

Subject to subsectigfd) if, for a disposition in relation to a
unitd

(@) atransfer; or

(b) aninstrument effecting or evidencing the disposition,
is not lodged with the Commissioner, each liable person must,

within 2 months after the disposition is made, lodge a statement
with the Commissioner in respect of the disposition.

Penalty: $2M00.
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(2)

3)

(4)
(5)

(6)

(7)

(8)

In subsectior{l) &
filiable persom meansd

(a) if a transfer or instrument has been execdted
person who idiable to pay duty in respect of the
disposition; or

(b) if atransfer or instrument has not been execéateal
person who would be liable to pay duty in respect of
the disposition if a transfer or instrument were
executed.

Subsectior{1) does not agp in relation to a disposition that is
included in a dutiable statement under secd8AJ.

A dutiable statement must be prepared in an approved form.

A dutiable statement lodged under subsedtigns taken to be
an instrument evidencing thésgosition in respect of which it is
lodged and is chargeable with duty accordingly.

The requirement to lodge a dutiable statement under
subsectior{l) in respect of a disposition ceases to apply if a
transfer or an instrument effecting or evidendimg disposition

is lodged with the Commissioner at any time after the
disposition was made, but nothing in this subsection affects the
liability of a person for an offence against subsectign
committed before the transfer or the instrument is lodged.

If subsection(6) has effect, the transfer or instrument referred to
in that subsection is to be regarded, for the purposes of
sectionl7A, as having been first executed on the day on which
the disposition was made.

Section31B does not apply toyan relation to, a disposition
referred to in subsectiqi).

[Section73DAA inserted by N&6 of 2003 s32.]
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73DA. Holdings of majority interest unit trustee

(1) For the purposes of secti@B8D(4), a unit trustee who has a
majority interest in a congmy that is beneficially entitled to
land and chattels (as defined in secfi@) situated in Western
Australia is taken to hold an undivided share in the land and
chattels to the extent provided in subsec{®n

(2) The extent of the undivided shardamd and chattels referred to
in subsectior{l) is the same proportion of the value of the land
and chattels situated in Western Australia to which the company
is beneficially entitled as the proportion of the property of the
company which the trustee widibe entitled to claim in a
distribution of property, as provided in sectio®(5), if the
company were to be wound up at the time of the disposition
effected or evidenced by the relevant transfer or instrument.

(3) For the purposes of this sectién

(& fcompanyd means a company to which Divisi@ror 3a
of Part IlIBA applies ora corporation to which
Division 3 or3b of that Part applies; and

(b) aunit trustee has a majority interest in a company if he
would be entitledif the company were to be wod up
at the time of the disposition effected or evidenced by
the relevant transfer or instrument, to participate
(otherwise than as a creditor, or other person to whom
the company is liable) in a distribution of the property of
the company, as provided section76(5), to an extent
greater than 50% of the value of the property
distributableotherwise than to creditors, or other
persons to whom the company is liable

[Section73DA inserted by N@3 of 1987 s20; amended by
No.22 of 1998 s35; No.60 d 2000 s20(2); No.2 of 2003
S.55; No.11 of 2004 s12.]
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73DB.

(1)

(2)

3)

73DC.

(1)

(@)

Interpretation for sections 73DC, 73DD and 73DE

In sections/3DC, 73DD and 73DB

Aacquireo, in relation to an interest in a registered unit trust
scheme, means acquire beneficialyany manner or by
any means and includes the increasing of an existing
interest;

firegistered unit trust schem® means a unit trust scheme
registered as a pooled investment trust under
section63AA(2).

For the purposes of section8DC, 73DD and 73B, an interest
acquired or held by a custodian trustee on behalf of a person is
taken to have been acquired, or to be held, by the person.

For the purposes of secti@g8DC, 73DD and 73DE, a person
and another person are related if

(@) they are reled as provided in secti@8(5); or

(b) they acquire interests in a registered unit trust scheme by
virtue of acquisitions that together form or arise from
substantially one transaction or one series of
transactions.

[Section73DB inserted by N&6 0f2003 s.33.]

Acquisition of majority interest or further interest in pooled
investment trust

Despite sectio3D(11) and subject to this section, duty is
chargeable under secti@3D in respect of a disposition of a

unit in a registered unit tst scheme if, as a result of the
disposition, a person acquires, or a person and a related person
acquire, a majority interest or a further interest in the scheme.

If paragraph(b) of section73DD(1) applies in relation to the
acquisition of a majontinterest in a registered unit trust
scheme, duty is chargeable under secti®D in respect of the
dispositions of units in the scheme (fleggregated
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3)

(4)

(5)

disposition®) that result in a person, or a person and a related
person, acquiring the interests meéel to in that paragraph as if
the aggregated dispositions formed one disposition made at the
time the majority interest was acquired.

If the aggregated dispositions include one or more dispositions
(frelevant aggregated dispositiond) made when thanit trust
scheme was na@t

(a) registered under secti@3AA(2); or
(b) granted interim registration under sect&@8AC(2),

duty chargeable under secti@BD, as referred to in

subsectior{2), is to be reduced by the amount of duty that
would be chargable under that section in respect of the relevant
aggregated dispositions if those dispositions together formed
one disposition made immediately before the majority interest
was acquired.

Duty is chargeable under sectié8D in respect of a disposinh

of a unit in a registered unit trust scheme that results in a person,
or a person and a related person, acquiring a further interest in
the scheme as &

(a) that disposition; and

(b) each of the dispositions that resulted in the person, or
the persn and the related person, acquiring an interest
in the scheme held by the person, or by the person and
the related person, immediately before the further
interest was acquired,

together formed one disposition made at the time the further
interest was ajuired.

Duty chargeable under secti@BD, as referred to in
subsectior{4), is to be reduced by the amount of duty that
would be chargeable under that section in respect of the
dispositions referred to in subsecti@)(b) if those dispositions
togeher formed one disposition made immediately before the
further interest was acquired.
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(6)

(7)

(8)

(9)

73DD.

(1)

Despite sectio3D(7), the person liable to pay the duty
chargeable under secti@3D because of this section in respect
of a disposition is the person who acquites majority interest
or further interest in the registered unit trust scheme.

If a majority interest or a further interest in a registered unit
trust scheme is acquired by virtue of acquisitions of interests in
the scheme by a person and a relatdqn, those persons are
jointly and severally liable to pay the duty referred to in
subsectior(6).

If interstate security duty has been paid in respect of a
disposition in respect of which duty is chargeable under
section73D because of this sectiathe duty chargeable under

that section is to be reduced by the same proportion of the
interstate security duty as the value of the trust property situated
in Western Australia bears to the aggregate value of all the trust

property.
In subsectior{8) d

fiinterstate security dutyd means duty chargeable in another
State or a Territory on a conveyance or transfer of any
marketable security or right in respect of shares.

[Section73DC inserted by Nd&6 of 2003 s33.]

Meaning of majority interest and further interest

For the purposes of secti@gBDC, a person acquires a majority
interest in a registered unit trust scheme if a disposition of a unit
in the scheme results in the person, or the person and a related
person, acquiring an interesttire scheme (threlevant

interesto) such that having acquiréd

(@) the relevant interest itself; or

(b) the relevant interest when taken with each interest in the
scheme thad
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(2)

3)

(4)

() is held by the person or by a related person
immediately before theelevant interest was
acquired; and

(i)  was acquired within $ears before the relevant
interest was acquired (whether or not the scheme
was a registered unit trust scheme at the time of
the acquisition),

the person, or the person and the related pergould be
beneficially entitled, if the property of the scheme were to be
distributed, to participate in a distribution of the property of the
scheme to an extent of 50% or more of the value of the
distributable property.

The acquisition of the relant interest or another interest

referred to in paragraplh) of subsectioil) is to be taken into
account for the purposes of that subsection only if, at the time of
the acquisition, the property of the registered unit trust scheme
included land (as difed in sectiory6) situated in Western
Australia.

If on the first day on which a unit trust scheme is registered
under sectio®3AA(2) a majority interest is held in the scheme,
an interest acquired in the scheme as a result of one or more
dispositiols made during a period that the scheme was granted
interim registration under secti@3AC(2) is taken to have been
acquired as a result of a disposition made on that day.

For the purposes of secti@BDC, a person acquires a further
interest in a rgistered unit trust schemedf

(&) the person holds, or the person and a related person
hold, a majority interest in the scheme;

(b) the acquisition of that majority interest gave rise to a
liability for duty under sectio@3D because of
section73DC; and

(c) adisposition of a unit in the scheme results in the person
acquiring, or the person and a related person acquiring,
an interest in the scheme such that having acquired that
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(5)

(6)

(7)

(8)

(9)

interest the person, or the person and the related person,
would be beneéially entitled, if the property of the
scheme were distributed, to participate further in a
distribution of the property of the scheme.

For the purposes of this sectiongif

(a) the registration of a unit trust scheme is cancelled under
section63AD; and

(b) adisposition of a unit in the scheme (finelevant
disposition0) is made within 12nonths after that
registration is cancelled,

the scheme is to be treated as if it is still a registered unit trust
scheme when the relevant disposition isla

Subsection{5) does not apply if the Commissioner is satisfied
that the relevant disposition is not made with the collateral
purpose of avoiding or reducing the duty that otherwise would
be or might become payable if the registration of the wunst t
scheme had not been cancelled.

For the purpose of being satisfied as to a matter referred to in
subsectior{6), the Commissioner may take into account any
matter that the Commissioner considers to be relevant.

For the purposes of this sectja reference to the entitlement to
participate in a distribution of the property of a unit trust scheme
is a reference to that entitlement otherwise than as a creditor or
other person to whom the scheme is liable, and a reference to
distributable propeytis a reference to property distributable to
persons otherwise than as creditors or other persons to whom
the scheme is liable.

For the purposes of this section, the entitlement of a person on
the distribution of the property of a unit trust schemmibe
determined as the greatest entitlement that the person could
derive at any time from the scheme whether by the fulfilment of
any condition, the outcome of any contingency or the exercise
of any power or discretion or otherwise, and in particular a
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person that may benefit from a discretionary trust is to be
deemed to be entitled

(a) the property subject to the discretionary trust, unless the
Commissioner determines otherwise; or

(b) such part of that property as the Commissioner
determines.

[ Section73DD inserted by Na&6 of 2003 s33.]

73DE. Dutiable statement to be lodged

(1) Subject to subsectiq3), a person who acquires a majority
interest or a further interest in a registered unit trust scheme
must, within 2months after the acquigin, lodge a statement
with the Commissioner in respect of the disposition or
dispositions that resulted in the acquisition of that interest and in
respect of which duty is chargeable under secRib because
of section73DC.

Penalty: $2M00.
(2) A dutiable statement must be prepared in an approved form.

(3) If a majority interest or a further interest in a registered unit trust
scheme is acquired by a person and one or more related persons,
subsectiorfl) is taken to be complied with if one of thgeesons
lodges a dutiable statement under that subsection on behalf of all
those persons.

(4) A dutiable statement lodged under subsedidis taken to be an
instrument evidencing the disposition or dispositions in respect of
which it is lodged and ishargeable with duty to the extent that
duty chargeable on that disposition or those dispositions under
section73D because of sectigi3DC has not been paid.

[Section73DE inserted by N&6 of 2003 s33.]

73E.  Disposition of shares in discretionary tristee companies
(1) In this sectiord
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ficompanyd means a corporation which is a discretionary
trustee;

fidispositiono, in relation to a share, includés
(a) atransfer or other disposition of the share;
(b) the allotment or issue of the share;

(c) theredemption, surrender or cancellation of the
share; and

(d) the variation, abrogation or alteration of a right
pertaining to the share with respect to voting, whether
at meetings of the company or the directors or
otherwise,

but does not include a disgiion by which the personal
representative of a deceased person disposes of a share to a
beneficiary in the administration of the estate of the
deceased,;

fofficero, in relation to a corporation, has the same definition as
in section9 of the Corporationéct;

fishared means a share or stock of a company that is not listed
on a recognised financial market and includes an interest in
a share.

(2) A company which is resident or domiciled in Western Australia
or which carries on business in Western Austiadia
discretionary trustee and an officer of such a company shall not
make, accept, give effect to, recognise, or register, record or
enter in the books or records of the company a disposition in
relation to a share unleds

(a) atransfer or an instrumeeffecting or evidencing the
disposition is executed and delivered to the company; and

(b) the transfer or the instrument, as the case may be, is
stamped.

Penalty: $2M00.
[(3) repealed]
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(4) Subject to subsectiorfS) and (6), a transfer of a shaed an

(5)

(6)

(7)

instrument effecting or evidencing a disposition in relation to a
share shall each be chargeable with duty as if it were a
conveyance free of encumbrances of an undivided share,
equivalent to the proportion of the total issued capital of the
companyepresented by the share, in the property held by the
discretionary trustee as trustee of the discretionary trust.

Subsectior{4) shall not apply to a transfer or instrument if the
Commissioner is satisfied that it is not made in contemplation of
thepassing of a beneficial interest in any property held by the
company as discretionary trustee and is not part of, or made
pursuant to, a scheme whereby any beneficial interest, vested or
contingent, in any property held by the company as
discretionary tratee has passed or will or may pass to any
person.

Whered

(@) adisposition in relation to a share involves a variation,
abrogation or alteration of a right or rights pertaining to
the share; and

(b) the Commissioner is satisfied, having regarth®
rights pertaining to the other issued shares in the capital
of the company, that the disposition does not
significantly affect the right or rights pertaining to the
share,

the instrument effecting or evidencing the disposition shall be
chargeable wit duty under iten6 of the Second Schedule.

The Commissioner shall, where it is necessary to determine, for
the purposes of subsecti(f), the proportion of the total issued
capital of a company represented by a share, take into account,
in such maner as he considers appropriate, the respective rights
and obligations pertaining to the share and the other shares in
the capital of the company.
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(8) Each of the holders of a share in a company is liable to pay the
duty with which a transfer of the sharean instrument
effecting or evidencing a disposition in relation to the share is
chargeable.

(9) A company shall, where a transfer of a share or an instrument
effecting or evidencing a disposition in relation to a share has
been delivered to it, retathe transfer or instrument, as the case
may bejn accordance with secti@V of theTaxation
Administration AcR003

[(10) repealed]

(11) A-right or obligation arising out of a disposition in relation to a
share shall not be invalidated by reason dmét the company
or an officer of the company made, accepted, gave effect to or
recognised the disposition or registered, recorded or entered the
disposition in the books or records of the company in
contravention of subsectidg).

[Section73E insertedby No0.112 of 1982 s3; amended by
No.39 of 1994 s21; No.53 of 1999 s20; No.10 of 2001
S.168; No.2 of 2003 s56; No. 21 of 2003 26.]

73F.  Acquisition of a licence to carry on a business activity

(1) In this sectiord
fibusiness licenceé meany

(@) alicence, permit or authority which is issued, granted
or given under a written law and which is required by
a written law to be held by a person carrying out an
activity for gain or reward; or

(b) alicence, permit or authority which isiged, granted
or given under a law of the Commonwealth and
which is required by a law of the Commonwealth to
be held by a person carrying out an activity in
Western Australia for gain or reward.
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(2) This section applies to a transaction by which a pefistie

3)

(4)

73G.
1)

license®) who holds a business licenge
(a) disposes of the business licence to another person;

(b) agrees to the business licence being transferred to
another person; or

(c) agrees to relinquish the business licence, or agrees not to
apply fora renewal of the business licence, so that it, or
another business licence in respect of the same kind of
activity, can be issued, granted or given to another
person.

Where this section applies to a transaction the business licence
to which the transaion relates is property situated in Western
Australia and the transaction is a transaction by which that
property is transferred by the licensee and becomes the property
of the other person referred to in subsec{®)n

Where this section applies & transaction relating to a business
licence issued, granted or given under a law of the
Commonwealth, duty can only be charged to the extedit of

(@) the value of the business licence so far as it authorises
the carrying out of an activity in Westermsgtralia; or

(b) the portion of the consideration for the transaction that
relates to the carrying out of an activity in Western
Australia under the authority of the business licence,

whichever is the greater amount.

[Section73F inserted by Nat1 0f1995 s6; amended by N@
of 2003 s57.]

Farm-in agreements relating to mining tenements

In this sectiord

fiexploration amounto, in relation to a farrin agreement,
means an amount to be expended, after the agreement is
made, on explorationra@evelopment of the mining
tenement carried out after the agreement is made;
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fifarm-in agreemend means an agreement between the owner
of a mining tenement and another person that, after the
other person expends the exploration amount specified in
the ageement, that other person will have a right to acquire
an interest in the mining tenement thad is

(@) specified in the agreement; and
(b) to be held with the owner of the mining tenement;
fimining tenemend meansd

(&) amining tenement held under thiening Act1978
being a mining tenement within the meaning of that
Act or theMining Act1904% and

(b) a mining tenement or right of occupancy continued in
force by sectiob of theMining Act1978

fipaymentd does noinclude payment of an exploration amount.

(2) Aninstrument evidencing or effecting a faimagreement i8
(a) tothe extent thad

(i) the instrument evidences or effects a fanm
agreement; and

(i) no payment has been made or is payable in respec
of the right to acquire the interest, or the acquisition
of the interest, specified in the faimagreement,

chargeable with duty at the rate set out under 8ah
the Second Schedule; and

(b) to the extent thad

(i) the instrument provides foné acquisition of an
interest in a mining tenement otherwise than
pursuant to a farAm agreement; or

(i) payment has been made or is payable in respect
of the right to acquire the interest, or the
acquisition of the interest, specified in the
farmrin ageement,
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chargeable with duty at the rate set out in iteor 19 of
the Second Schedule, as the case requires.

(3) If the Commissioner is satisfied that

(a) aconveyance or transfer evidences or effects the
acquisition of an interest in a mining &nent pursuant
to a farmin agreement;

(b) the amount specified in the fasim agreement to be
expended on exploration or development of the mining
tenement has been expended accordingly; and

(c) any duty chargeable under subsec{®nin respect of
theinstrument has been paid,

thend
(d) to the extent thad

(i) the conveyance or transfer evidences or effects the
acquisition of the interest; and

(i)  no payment has been made or is payable in
respect of the acquisition,

the conveyance or transfierchargeable with duty under
item 6 of the Second Schedule; and

(e) tothe extent thad

(i) the conveyance or transfer provides for the
acquisition of an interest in a mining tenement
otherwise than pursuant to the faimm
agreement; or

(i) paymenthas been made or is payable in respect
of the acquisition of the interest specified in the
farmrin agreement and duty in respect of that
acquisition was not paid under subsecti@)tb),

the conveyance or transfer is chargeable with duty under
item 4 or 19 of the Second Schedule, as the case
requires.

[Section73G inserted by Nd&6 of 2003 s34.]
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74.
(laa)

(1)

(@)

3)

Certain contracts to be chargeable as conveyances sale

In this sectiord
fidormanto has the meaning given by sectitBJAA;

fidormant corporationd means a corporation that has been
dormant from when it was incorporated,;

fiinteresto, in relation to a managed investment scheme, has the
same meaning as it has in sect®oof the Corporations
Act;

fimanaged investment schentehas the same raaing as it has
in section9 of the Corporations Act;

fimemberd means a person who holds an interest in a managed
investment scheme;

fischeme property, in relation to a managed investment
scheme, has the same meaning as it has in the Corporations
Act in relation to a managed investment scheme that is
registered under secti@®1EB of that Act.

Every contract or agreement, howsoever executed, for the sale
of any estate or interest in any property shall be charged with
the samed valoremduty to be pal by the purchaser as if it

were an actual conveyance on sale of the estate, interest or
property contracted or agreed to be sold.

Subiject to this section, when the name of the purchaser as set
out in a contract or agreement referred to in subsetjon

differs from the name of the transferee as set out in the
subsequent conveyance or transfer, that conveyance or transfer
shall be deemed to be a separate and distinct transaction and
shall be subject tad valoremduty.

Notwithstanding anything isubsectior(2), if d

(@) the Commissioner is satisfied that the person named in
the contract or agreement concerned as the purchaser
was acting as the agent of the person named in the
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subsequent conveyance or transfer as the transferee at
the time whenhat contract or agreement was executed;

(b) the Commissioner endorses on the subsequent
conveyance or transfer concerribdt the Commissioner
is satisfied in relation to the matteeferred to in
paragrapl{a); and

(c) the contract or agreement of satencerned is stamped,

the same duty as is payable under i&of the Second
Schedule shall be payable on the subsequent conveyance or
transfer.

(3a) Notwithstanding subsectiq®), if &

(@) the person named as purchaser in a contract or
agreement refrred to in subsectiofi) entered into the
contract or agreement with the intention that the
property concerned would be transferre@ to

(i) acorporation that the person intended to be
incorporated; or

(i) adormant corporation, the shares in whiah t
person intended to be acquired;

(b) atthe time the contract or agreement was entered into
action was being taken to incorporate the corporation or
acquire the shares in the dormant corporation; and

(c) duty has been paid on the contract or agreeoneater
subsectior{1),

a conveyance or transfer of the property by the vendor under the
contract or agreement to the corporation after it has been
incorporated or after the shares in it have been acquired, as the
case requires, shall be charged with dutgler iten6 of the

Second Schedule.

(3b) Notwithstanding subsectidR), if 0
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(@) the Commissioner is satisfied that a managed investment
scheme has been, or is to be, established by means of an
offer to subscribe to the scheme made to the public;

(b) the Commissioner is satisfied that before the
establishment of the scherde

(i) the person named as purchaser in a contract or
agreement referred to in subsect{@hentered
into the contract or agreement; or

(i)  the person promoting the scheme arrahige
that contract or agreement to be entered into,

with the intention that the property concerned would
become scheme property;

(c) the contract or agreement provides to the effect that, if
the scheme is not established, the contract or agreement
is terminated,;

(d) the Commissioner endorses on the subsequent
conveyance or transfer that the Commissioner is
satisfied in relation to the matters referred to in
paragraphg¢a) and (b); and

(e) duty has been paid on the contract or agreement under
subsectior{l),

a conveyance or transfer of the property by the vendor under the
contract or agreement that results in the property becoming
scheme property shall be charged with duty under &@the
Second Schedule.

(3c) Notwithstanding subsectiq®), if &

(&) acontract or agreement referred to in subse¢fiprs
entered into; and

(b) duty has been paid on the contract or agreement under
subsectior{1),

a conveyance or transfer of the property concerned by the
vendor under the contract orragmen®
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(c) to the extent of the whole or any part of the interest that
the purchaser would have acquired in the property if the
contract or agreement had been completed; and

(d) to a person who at the time the contract or agreement
was entered into vgarelated to that purchaser,
shall be charged with duty under iténof the Second Schedule.
(3d) For the purposes of subsecti@t), the following persons are
related to a purchaser who is an individdal
@ the purchaserdés gpouse or de fact

(b) a parent or remoter lineal ancestor of the purchaser or
the purchaserds spouse or de fact

(c) achild or remoter lineal descendant of the purchaser or
the purchaserds spouse or de fact

(d) abrother or sister of the purchaser t he pur chaser o6s
spouse or de facto partner;
(e) acorporation iB
() the purchaser is the sole shareholder of the
corporation; or

(i)  the purchaser is a shareholder of the corporation
and is related (within the meaning of this section)
to each othe other shareholders;

M a unit trustee in the unit truste
unit trust ifd

(i) the purchaser is the sole unit holder in the unit
trust; or

(i)  the purchaser is a unit holder in the unit trust and
is related (within the naning of this section) to
each of the other unit holders.

(3e) For the purposes of subsecti@t), a person is related to a
purchaser that is a corporatiordif

(&) the person is the sole shareholder of the purchaser; or
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(b) the person is a shareholddrthe purchaser and, if the
person were a purchaser, would be related (within the
meaning of this section) to each of the other
shareholders.

(3f) For the purposes of subsecti@t), a person is related to a
purchaser that is a unit truste@if

(@) the person is the sole unit holder in the unit trust; or

(b) the person is a unit holder in the unit trust and, if the
person were a purchaser, would be related (within the
meaning of this section) to each of the other unit
holders.

(3g) For the purposesf subsection$3d), (3e) and (3f), a person
cannot be related to a purchaser in relation to the conveyance or
transfer to the person of property that the person intends to hold
on behalf of another person (thieeneficiaryd) 6

(@) as the trustee of a dietionary trust (as defined in
section76);

(b) subject to subsectiqBd)(f), as a unit trustee; or

(c) as atrustee other than a trustee referred to in
paragraph{a) or (b), unless the beneficiary is also
related (within the meaning of this sectida)he
purchaser.

(3h) For the purposes of subsectidd), (3e) and (3

(&) anillegitimate person is to be treated as the legitimate
child of that personds parents; a

(b) itis irrelevant whether a relationship is of the whole or
half-blood, orwhether it is a natural relationship or a
relationship established by a written law.

(4) Whenduty has been paid in accordance with subse¢tiprihe
conveyance or transfer concerned made to the purchaser shall
not bechargeable with duty but the Comsiner, on being

Compare 01 Jul 2006 [16-b0-04] / 04 Jul 2006 [16-c0-05] page 107

Extract from www.slp.wa.gov.au, see that website for further information



Stamp Act 1921

Part 11IB

s. 74A

Conveyances and transfers

requested to do so, is to endorse on the conveyance or transfer
the duty paid.

[Section74 inserted by NA&B7 of 1979 s50; amended by
No.81 of 1984 s21; No.2 of 2003 s58; N0.66 of 2003 s35.]

74A.  Duty chargeable on certain coneyances of corporation
property
(1) A conveyance or transfer of any propedty
(@) by a corporation to any of its shareholders in the course
of a distribution of assets on a reduction of its capital,
including a conveyance or transfer of property in
consderation of or pursuant to a surrender, redemption
or cancellation of any shareholding;
(b) by the liquidator of a corporation to any of its
shareholders pursuant to a right attaching to any of its
shares to select or receive any particular propertly of i
or
(c) Dby the liquidator of a corporation to any of its
shareholders in the course of a distribution of its assets
as a consequence of its winding up, not being a
conveyance or transfer to which paragréphapplies,
shall be chargeable with duty &accordance with iter of the
Second Schedule aidd
(d) the unencumbered value of the property shall be taken to
be the consideration paid; and
(e) the shareholder shall be liable to pay the amount of duty
charged.
(2) If in a case to which subsecti¢h)(c) applies, the
Commissioner is satisfied that the corporation is not being
wound up as part of an arrangement or scheme designed with
the collateral purpose of reducing the duty otherwise payable on
the conveyance or transfer of the property, the Csioner
may deduct from the unencumbered value of the property an
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amount calculated under subsect{dhbut in any event not
greater than the unencumbered value of the property.

(3) In considering whether or not he or she is satisfied for the
purpose osubsectior{2), the Commissioner may have regard
tod

@ the duration of the sharehol der ds
corporation;

(b) whether or not the shareholder held shares in a related
corporation of the corporation that owned the property
before it waowned by the corporation;

(c) the period for which the property has been owned by the
corporation or a related corporation of the corporation;

(d) any dealing in shares of the corporation or a related
corporation of the corporatiah

(i) by the shareHder or a related corporation of the
shareholder; or
(i) by a previous owner of the property;

(e) whether there is any commercial efficacy to an
arrangement or scheme of transactions involving any
one or more o

(i) the corporation;
(i) the sharehder;

(i)  arelated corporation of the corporation or the
shareholder;

(iv) aperson who has a substantial holding (as
defined in the Corporations Act) in a person
referred to in subparagrag, (i) or (iii),

in relation to the winding up, oth#ran to reduce the
duty otherwise payable on the conveyance or transfer;
and

() any other matters he or she considers relevant.

(4) The deduction to be made under subsed@yshall be
calculated as follows:
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] A
Deduction = —x C
B

where:

A isthevalueofthe har ehol der 6s entitl ement
undistributed assets of the corporation as determined
under subsectiofb);

B is the unencumbered value of all the assets that are, or
are to be, distributed to the shareholder in the course of
the distribution; and

C isthe unencumbered value of the property that is the
subject of the conveyance or transfer that is chargeable
with duty.

(5) Insubsectiof 4) the value of the sharehol de
the undistributed assets of the corporation is the amount (if any)
by which the value of the sharehol der
undistributed assets of the corporation immediately before the
conveyance or transfer exceeds the sud of

(@) any amount owed by the corporation to the shareholder
as a creditor at the date of tb@nveyance or transfer;

(b) any amount owed by the corporation to the shareholder
as a creditor that the shareholder, in the year ending on
the date of the conveyance or transfer, has released the
corporation from paying; and

(c) the amount of any lialty of the corporation that the
shareholder, in the year ending on the date of the
conveyance or transfer, has, or has caused to be,
assumed or discharged on behalf of the corporation.

[Section74A inserted by Nd.3 of 1997 s37; amended by
No.10 of D01 s.169; No.2 of 2003 s59; No.66 of 2003
S.36.]

74B.  Transactions involving a call option and a put option

(1) In this sectior®
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ficall optiono means the right referred to in subsec{(@){a);
floption property 0 meansd
(a) the property to whiclthe call option applies; or

(b) if the put option applies to only a part of the property
to which the call option applies, that part of the

property;
fiproperty 0 includes an estate or interest in property;
fiput optiond means the right referred to in sagtion(2)(b).
(2) Subject to subsectigqd), this subsection applies if, at the same
time d

@ a person (AAO0) has a right to req
(ABO) to sell property to A, or t
agreement, arrangement or understanding with A
relating to the property; and

(b) B has aright to require A, or a person referred to in
paragraph{a), to purchasé

(i) the property;

(i) a part of the property; or
(i)  property that includes the property,
from B.

(3) Subsectiorn(2) appliesegardless of when the call option or the
put option is exercisable.

(4) The Commissioner may determine that subsec¢fploes not
apply if the Commissioner is satisfiéd

(@) that the call option and the put option are for, and only
for, the purposefabtaining finance or making other
financial arrangements; or

(b) that the call option and the put option form part of a
scheme of call options and put options given by the
proprietors of a business thaat
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() are for, and only for, the purpose of féailing
the continuation of the business by one or some
of the proprietors (th&continuing proprietor
or proprietors 0); and

(i) are not exercisable except on the occurrence of
an event specified in them that would cause the
continuing proprietor or praofetors to seek to
acquire the interest of another of the proprietors.

(5) In subsectior{4)(b) o
Aproprietor 0 means
(@) inthe case of a partnership, a partner;
(b) inthe case of a company, a shareholder;
(c) inthe case of a unit trust schemeyrét holder; or
(d) in any other case, a person the Commissioner
determines to be a proprietor of the business.
(6) From the time when subsecti(®) applies the call option is to
be regarded a&

(a) a contract for the sale of the option property ttmAthe
purposes of sectiord(1); or

(b) an acquisition by A of beneficial ownership of the
option property for the purposes of sectgiB,
whichever is applicable in the circumstances.
(7) The consideration for the contract or acquisition mentiomed
subsectior{6) is taken to bé
(@) the sum ob

() the amount paid by way of consideration for the
granting of the call option in respect of the
option property; and

(i) the amount payable in the event of the call option
being exercised in respeaftthe option property;

or
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(b) if the unencumbered value of the option property is
ascertainable and it is greater than the sum mentioned in
paragrapl{a), that unencumbered value.

(8) If as a result of the call option or the put option being
exercisée 0

(a) a contract or agreement for the sale of the option
property is executed; or

(b) there is an acquisition of beneficial ownership of the
option property for the purposes of sectgiB,

the duty payable in respect of the contract or agreement or
because of the acquisition is to be reduced by the amount of any
duty paid because of subsectigésand(7).

(9) This subsection appliesadf

@ A has assigned the call option to
that C has a right to require B to sell the optproperty
to C, or to a person who has an agreement, arrangement
or understanding with C relating to the property; and

(b) B has aright to require C, or a person referred to in
paragraph{a), to purchase the option property from B.

(10) If subsection(9) applies, subsectiq®) does not apply in
relation to the rights of C and B referred to in subsec®fa)
and (b).

(11) From the time when subsecti@®) applies the assignment of the
call option is to be regarded as

(@) a contract for the sale the option property to C for the
purposes of sectiord(1); or

(b) an acquisition by C of beneficial ownership of the
option property for the purposes of sectgiB,

whichever is applicable in the circumstances.

(12) The consideration for the coatt or acquisition mentioned in
subsectior{11) is taken to bé
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(13)

(@) the sum ob

() the amount paid by way of consideration for the
assignment of the right referred to in
subsectior{9)(a); and

(i) the amount payable in the event of the right
referral to in subsectiof®)(a) being exercised,;

or

(b) if the unencumbered value of the option property is
ascertainable and it is greater than the sum mentioned in
paragrapl{a), that unencumbered value.

If as a result of the right referred to in sebtigson(9)(a) or the
right referred to in subsectiq8)(b) being exercised

(a) a contract or agreement for the sale of the option
property is executed; or

(b) there is an acquisition of beneficial ownership of the
option property for the purposes @afcsion31B,

the duty payable in respect of the contract or agreement or
because of the acquisition is to be reduced by the amount of any
duty paid because of subsecti¢h$) and(12).

(14) Ifo
(a) the call option and the put option both expire withou
being exercised; or
(b) after either of those options is rescinded or cancelled by
agreement, the other expires without being exercised,
and subsectio(®) has never applied, the duty chargeable on the
call option is reduced to the amount of duty tatld have
been payable but for subsectid6¥ and (7).
(15) Ifo
(&) the rights referred to in subsecti(9)(a) and (b) both
expire without being exercised; or
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(b) after either of those rights is rescinded, withdrawn,
surrendered or cancelled by agment, the other expires
without being exercised,

the duty chargeable on the assignment of the call option is
reduced to the amount of duty that would have been payable but
for subsection§l11) and (12).

(16) Subject to sectio7 of theTaxationAdministration AcR003
the Commissioner must make any reassessment necessary to
give effect to subsectiafi4) or (15).

(17) For the purposes of subsectid®), sectiorl7 of theTaxation
Administration AcR003applies as if the original assessment
had been madé

(&) inthe case of subsectigb4), as soon as the call option
and the put option had both expired; or

(b) inthe case of subsecti¢h5), as soon as the rights
referred to in subsectig®)(a) and (b) had both expired.
(18) In relation toduty paid because of subsectigésand (7)d
(a) the matter is not carried into effect for the purposes of
section20(1)(a) or (2)(a) ib
() the call option and the put option are rescinded
or cancelled by agreement; or

(i)  after either of thoseptions expires without
being exercised, the other is rescinded or
cancelled by agreement;

and

(b) if section20(1) or (2) applies, the amount of duty is not
to be reduced to less than the amount that would have
been payable but for subsectid6¥ and 7).

(19) Inrelation to duty paid because of subsectidi3 and (12p

(a) the matter is not carried into effect for the purposes of
section20(1)(a) or (2)(a) ib
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() the rights referred to in subsecti(gj(a) or (b)
are rescinded, withdrawn, sundered or
cancelled by agreement; or

(i) after either of those rights expires without being
exercised, the other is rescinded, withdrawn,
surrendered or cancelled by agreement;

and

(b) if section20(1) or (2) applies, the amount of duty is not
to be educed to less than the amount that would have
been payable but for subsecti¢hg) and (12).

[Section74B inserted by N&6 of 2003 s37.]

74C.  Acquisition of certain business assets

(1) In this sectiord
fibusiness assétmeansd
(@) goodwill of abusiness;
(b) arestraint of trade arrangement for a business;
(c) abusiness identity;

(d) abusiness licence as defined in paragfaplof the
definition of that term in section3F(1) if it
authorises the carrying out of an activity in Western
Australia and elsewhere;

(e) aright of a business under an uncompleted contract
to supply commodities or provide services;

(H intellectual property of a business; or

(g) things that a business has that are in the nature of rent
rolls and client lists;

fibusiness identityp means a business name, trading name or
Internet domain name, or a right to use a business name,
trading name or Internet domain name;
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ficircuit layout right 6 means an exclusive right under the
Circuit Layouts Actl9890f the Commonwealtfor an
eligible layout under that Act;

ficommoditie includes land, money, credit and goods and any
interest in them;

fifranchise arrangement means an agreement or other
arrangement under which a person (ifranchisoro) who
carries on a business autises or permits another person
(thefAfranchiseed)

(a) to engage in the business of producing, supplying or
providing commaodities or services, or both, at a place
other than the place of business of the franchisor as
long as the franchisee does so urdler

() a stated marketing, business or technical plan
or system; and

(i) acommon format or common procedure, or
both;

and

(b) to use a mark or common trade name in such a way
that the business carried on by the franchisee is or is
capable of beingdeentified by the public as being
substantially associated with the mark or name
identifying, commonly connected with or controlled
by the franchisor or a person who would be related to
the franchisor for the purposes of Part IIIBA,

fiintellectual property® meansd

(a) a patent, trademark, industrial design, copyright,
registered design, plant breeder right or circuit layout
right;

(b) anything else that has the following characterisiics
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(i) itisinthe nature of a strategy, process,
procedure, mode aperation or way of
working that enables a commodity or service
to be produced, supplied or provided or that
enhances the production, supply, provision or
quality of a commodity or service;

(i) it was created, devised or developed to be
used for businespurposes or, having been
created, devised or developed for other
purposes, has been applied, adapted or
modified for use for business purposes;

or
(c) aright to use or explod
(i) anything mentioned in paragrafd) or(b); or
(i) an adaptatior modification of anything
mentioned in paragrag@) or(b);
fiplant breeder righto meansd

@ a plant breedeitrastr Bgkedendsr th
Rights Actl9940f the Commonwealth; or

(o) a plant breederds right correspo
mentioned irparagrapl{a);

fAirestraint of trade arrangemento for a business means a
restraint of trade arrangement which, in the opinion of the
Commissioner, enhances or is likely to enhance the value
of the business.

(2) This section applies if a business assetlmisiness is acquired
by a person and, at any time in the year preceding the
acquisition, the business has

(@) been carried on in or from Western Australia; or
(b) supplied commodities or provided services to customers
in Western Australia.

(3) This ction does not apply to the acquisition of a business asset
by the franchisee from the franchisor in accordance with a
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franchise arrangement unless another person has relinquished,

or agreed not to extend, that business asset or a business asset of
the sane kind so that the franchisee could acquire that business
asset.

(4) This section does not apply to the acquisition of intellectual
property unless the acquisition is the subject of an arrangement
that includes the acquisition of a business asset dther t
intellectual property.

(5) If a persom

(a) carries on, or has carried on, a businessifiingt
busines®); and

(b) creates intellectual property, a restraint of trade
arrangement or a business identity related to the first
business for thpurpose of the carrying on of the first
business or another business by another person,

the creation of the intellectual property, restraint of trade
arrangement or business identity is to be regarded for the
purposes of this section as the acquisitipthat other person
of a business asset of the first business.

(6) If this section applied

(@) the business asset is to be regarded for the purposes of
this Act as property; and

(b) the acquisition of the business asset is to be regarded for
the purpages of this Act as a transaction that transfers
property and is chargeable with duty,

whether or not the business asset would otherwise be regarded
under this Act as property and despite it&m) of the Third
Schedule.

(7) Subject to subsectigi0), cuty on the acquisition of the
business asset is to be assessed in accordance with whichever of
subsectior{8) or (9) is applicable.
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(8) If the principal place of business or head office of the business

(9)

is in Western Australia, duty is to be assessed @matmount
determined using the following formuda

cuv 3 (TS - 1S)
A =
TS

whered
A isthedutiable amount;

CUV s the consideration for the acquisition of the business
asset, or the unencumbered value of the business asset,
whichever is the greater;

TS s the gross amoulfin Australian dollars) of all the
commodities supplied and services provided by the
business in the last 3 completed financial years
preceding the acquisition; and

IS is the gross amount (in Australian dollars) of the
commodities supplied and servicesyided by the
business to customers elsewhere in Australia in the last
3 completed financial years preceding the acquisition.

If neither the principal place of business nor the head office of
the business is in Western Australia, duty is to be asdess
the amount determined using the following formaila

_CWV 3 WAS
TS

whered
A isthedutiable amount;

CUV s the consideration for the acquisition of the business
asset, or the unencumbered value of the business asset,
whichever is the greater;

TS s the gros amount (in Australian dollars) of all the
commodities supplied and services provided by the
business in the last 3 completed financial years
preceding the acquisition; and
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(10)

(11)

(12)

75.

(1)

(2)

WAS is the gross amount (in Australian dollars) of the

commodities delivered arskrvices provided by the
business to customers in Western Australia in the last
3 completed financial years preceding the acquisition.

Despite whichever of subsecti@®) or (9) is applicable, the
Commissioner may determine the dutiable amount othano
basis if the Commissioner is satisfied that the other basis would
be more appropriate in the circumstances.

If this section applies to the acquisition of a business asset as
defined in paragrap(d) of the definition of that term in
subsectior{l), section/3F does not apply to the acquisition.

Section74 applies to a contract or agreement for the acquisition
of a business asset to which this section would apply.

[Section74C inserted by N&6 of 2003 s37.]

Duty chargeable onconveyance for less than full
consideration

Subjectto subsectiorf2), every conveyance or transfer or
instrument chargeable as a conveyance operating as a voluntary
dispositioninter vivosshall be chargeable with duty under

item 19 of the Second Seldule in respect of the unencumbered
value of the property disposed of.

Notwithstanding subsectidi), every conveyance or transfer,

or instrument chargeable as a conveyance, that confers a benefit
on the person to whom the property is conveyedamisterred
because the unencumbered value of the property exceeds the
consideration payable in respect of that property, or because of
other circumstances, shall be chargeable with duty unde#ditem

of the Second Schedule as if that unencumbered valueheere
consideration paid.
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(3) A conveyance or transfér

(@)

(b)

(©)

(d)

(e)

for effectuating the appointment of a new trustee or the
retirement of a trustee, whether the trust is expressed or
implied,;

made to a beneficiary by a trustee or by another person
in a fiduciary capacity, except a discretionary trustee or
a unit trustee, under any trust whether express or
implied,;

made to a beneficiary by a discretionary trustee under
any trust, whether express or implied, otherwise than in
the exercise of any power appointment;

made by a discretionary trustee, in the exercise of a
power of appointment over the property conveyed or
transferred, to a beneficiary whoas individualfor his
own use and benefit, &

(i) atthe time when the discretionary trustee
acquired the property conveyed or transferred the
beneficiary was named or described in the
instrument which created the power of
appointment as a beneficiary or as a member of a
class of beneficiaries in whose favour the
discretionary trustee was empoweiey that
instrument to appoint the property; and

(i) evidence of the acquisition by the discretionary
trustee, as such trustee, of the property conveyed
or transferred is produced to the Commissioner
with that conveyance or transfer;

made to the Hder of a unit in a unit trust scheme by a
unit trustee i

(i) evidence of the acquisition by the unit trustee, as
trustee of that unit trust scheme, of the property
conveyed or transferred is produced to the
Commissioner with that conveyance or transfe
and
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(ii)

or

the Commissioner is satisfied tléat

(1)

(1

the conveyance or transfer has the effect
of reducing the rights of the holder of

the unit in respect of the property held
by the unit trustee to the extent of the
property, or the value of the propgrt
conveyed or transferred; and

the conveyance or transfer does not
have the effect of varying, abrogating,
or altering the rights of the holder or
holders of other units under the unit
trust scheme in respect of the remaining
property held by the uintrustee;

() not otherwise coming within this subsectioumt which
the Commissioner is satisfiéd

does not pass a beneficial interest in the property
conveyed or transferred;

is not made in contemplation of the passing of a
beneficialinterest therein; and

is not part of, or made pursuant to, a scheme
whereby any beneficial interest in the property
conveyed or transferred, whether vested or
contingent, has passed or will or may pass,

(i)
(i)
(iii)

shall not be charged with duty under thistgm.

[Section75 inserted by NaB1 of 1984 s22; amended by
No.33 of 1987 s21; N0.100 of 1987 s4; No.39 of 1994 s14
and 21; No20 of 1996 s25; No.13 of 1997 s42; No.2 of
2003 s60; No.66 of 2003 s38.]

75A.  Power to exempt instrumens made for charitable or similar
purposes
The Commissioner may exempt frad valoremduty any deed
of gift, conveyance, transfer, settlement or other instrument
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[75AA.
75AB.

operating as a voluntary disposition of property, or any
conveyance on the purchase of pp, if the Commissioner is
satisfied that it has been made for the purposes of a university or
for charitable or similar public purposes.

[Section75A inserted by N@ of 2003 s61.]
Repealed by N@ of 2003 s61.]

Power to exemptinstruments made in respect of certain
funds or schemes

The Commissioner may exempt frad valoremduty any
instrument that the Commissioner is satisfeedn
instrument®

(@) by which money or property is given or agreed to be
given to; or

(b) whichestablishes or regulates or relates to the
establishment or regulation of,

any fund or scheme established for the principal purpose of
making provision by way of superannuation payments,
annuities, pensions, gratuities, allowances, lump sum payments,
benefits, assistance or the like for the directors, officers,
servants or employees of any employer or employers on the
termination of their office or service, whether by death or
otherwise, or on their withdrawal from membership of that fund
or scheme or ding their incapacity for work attributable to
illness or accident or for the widoywsidowers, surviving de
facto partners of earsor children or dependants or legal
personal representatives of any of those directors, officers,
servants or employees far any persons duly selected or
nominated for that purpose pursuant to the provisions of that
fund or scheme.

[Section75AB inserted by N&7 of 1979 s51; amended by
No.81 of 1984 s25; No.2 of 2003 s62; No. 28 of 2003
s.189.]
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75ABA. Power to exempt transfers by bankruptcy trustee to

(1)

(2)

75AC.

bankrupt

When the Commissioner is satisfied that an instrument is an
instrument by which property that vested in a bankruptcy trustee
on the bankruptcy of a person is conveyed from the bankruptcy
trustee backa that person, the Commissioner may exempt the
instrument from duty.
In this sectiord
fibankruptcy trusteed meansd

(a) the Official Trustee in Bankruptcy; or

(b) aregistered trustee,

under theBankruptcy Acl9660f the Commonwealth.

[Section75ABA inserted by N@8 of 2000 s5; amended by
No.2 of 2003 s63.]

Exchange of property

Any instrument or instruments effecting an exchange of any
property for any other property shall be chargeable with duty as
if the exchange involved

(@) the conveyance or transfer of the finsentioned
property for consideration equal to the unencumbered
value of that property; and

(b) the conveyance or transfer of the secamghtioned
property for consideration equal to the unencumbered
value of that poperty.

[Section75AC inserted by N@O of 1996 s27.]

75AD. Duty chargeable on partition of property
(1) Any instruments effecting the partition of any property shall be
chargeable with duty under iteb» of the Second Schedule and
any amount paid asther consideration given to achieve
equality is also to be charged wdH valorenduty on that
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amount or on the value of that consideration under &ehthe
Second Schedule.

(2) Notwithstanding anything in subsecti¢l), when there is no
amount orconsideration referred to in that subsection or any
amount or consideration referred to in that subsection is
insufficient to achieve equality, duty shall be chargeable on the
amount of that insufficiency under itet® of the Second
Schedule.

[Section75AD inserted by N@&7 of 1979 s51; amended by
No.39 of 1994 s14; No.66 of 2003 s39.]

75AE. Concessional rates for certain residential or business
property
(1) A conveyance or transfer of residential property or business

property is chageable with duty under ited(5) of the Second
Schedule iB

(&) duty on the conveyance or transfer would, but for this
section, be chargeable under ité(f) of the Second
Schedule;

(b) the value of the property does not exceed $XI) and
(c) the poperty is conveyed or transferreddo
(i) one person who is an eligible purchaser;

(i)  inthe case of business propedty2 or more
purchasers all of whom are eligible purchasers;
or

(i) in the case of residential propeéty 2 or more
purchaser$

(I) atleast one of whom is an eligible
purchaser; and

(I all of whom are either eligible
purchasers or government bodies.
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(2) Subject to sectiot7 of theTaxation Administration A@003
the Commissioner must make any reassessment necessary to
give effect to this section.

(3) In this sectiord

fibusiness propertyp means property that is or includes a
business undertaking;

fieligible purchaseo, in relation to a business property, means
a person whé

(@) is not a government body;

(b) after purchasg the property will carry on the
business undertaking that is or is part of the property;
and

(c) intends to carry on that business for an indefinite
period;

fieligible purchaselo, in relation to a residential property,
meansd

(@) an individual whad

(i) occupies, or after purchasing the property will
occupy, the dwellinghouse on the property as
his or her principal place of residence;

(i)  intends to so occupy the dwellinghouse for an
indefinite period; and

(i) is not acquiring, and does not intkto hold,
the property as agent, trustee or otherwise on
behalf of another person;

or

(b) atrustee who is acquiring, and intends to hold, the
property in trust for one or more disabled
beneficiaries, if at least one disabled beneficiary of
the trustuses, or after the property is purchased will
use, the property as his or her principal place of
residence;
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(4)

(5)

75AF.
1)

(@)

3)

firesidential propertyo means property that includes a
dwellinghouse.

Inparagraplf b) of the definition of
defined inrelation to residential properéy

fidisabled beneficiaryd has the meaning given to that term in
clausel of the Glossary at the end of thend Tax
Assessment A2002

fitrusteeo has the meaning given to that term in clalisd the
Glossary at the enof theLand Tax Assessment &€02

I n the case of the de@ihasi ti on
effect despite sectiod.

[Section75AE inserted by N@ of 2003 s64; amended by
No.12 of 2004 s26; No.11 of 2005 s9.]

Computation of duty for 2 or more instruments

Where2 or moreinstruments to which this section applies
together form, or arise from, substantially one transaction, or

one series of transactions, those instruments shall be chargeable
with ad valorenduty calculatedipon the sum of the amounts

by reference to whichd valorenduty on each of those

instruments would, but for this subsection, have been calculated,
and that duty shall be apportioned to the various instruments as
determined by the Commissioner.

Where by instruments to which this section applies that have
been, or appear to have been, executed withimdrzhs of

each other, a person conveys or transfers, or agrees to convey or
transfer, property or properties to the same person (whether that
person akes alone or with the same or different persons), it

shall be presumed, unless the Commissioner is satisfied to the
contrary, that the instruments arose out of one transaction or one
series of transactions.

This section does not operate to reduceltitg payable on any
instrument.
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(4)

75AG.
1)

(1a)

(@)

3)

(4)

This section applies to conveyances or transfers of property and
other instruments chargeable with duty under i), item17
or item19 of the Second Schedule.

[Section75AF inserted by N@1 of 1984 s26; amenéd by
No.41 of 1989 s12; No. 2 of 2003 $5.]

Reduction of duty or refund for first home owner

Duty on an instrument of transfer of property referred to in the
Second Schedule iteA{2) or (3) becomes chargeable at the rate
set out in the pective subitem when the transferee, or each
transferee, if there are more than éne

(@) is paid a first home owner grant in relation to the
property or becomes a person to whom a first home
owner grant is or will be payable, in relation to the
property or

(b) becomes a person to whom a first home owner grant
would be, or would have been, payable in relation to the
property if consideration had been given for the transfer
of the property.

Subsectior{1) does not apply to an instrument of transfier
property referred to in the Second Schedule #éR) or (3)
if
(@) the unencumbered value of the land and home (in the
case of property referred to in itef{R)) exceeds
$350000; or

(b) the unencumbered value of the land (in the case of
propertyreferred to in iten#(3)) exceeds $20000.

The transferee may apply to tBemmissioner for the amount
of duty chargeable on the instrument to be assessed under this
section.

If there is more than one transferee, the application must be
made jontly by each transferee.

The application may only be made within the peod
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(@) beginning on the commencement date of the eligible
transaction to which the application relates; and

(b) ending 12months after the completion of the eligible
transaabn.
(5) The application musi
(@) be in an approved form; and

(b) include the information necessary to enable the
Commissioner to decide whether duty on the instrument
is chargeable under this section.

(6) For the purposes of this section and forghgooses of applying
the Administration Act in relation to the operation of this

sectiond
(@) the FHOG Act is to be treated as if it were a taxation
Act;

(b) the FHOG Act applies to and in relation to an
application under this section, to the extent ihcan be
applied for those purposes, as if a reference in the
FHOG Act to an application or an applicant were a
reference to the application or applicant under this
section; and

(c) this Act and the Administration Act apply in relation to
any informaton given to the Commissioner for the
purposes of the FHO®&ct by a person who is an
applicant under this section as if the information had
been given to the Commissioner for the purposes of this
section.

(7) Information provided by an applicant in oradannection with
an application under this section must, if the Commissioner so
requires, be verified by statutory declaration or supported by
other evidence required by the Commissioner.
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[(8) repealed]

(9) If atransferee is required to repay an amount under sextion
or 51 ofthe FHOG Act, or would be required to repay an
amount if a first home owner grant had been paid to the
transferee, duty on the instrument of transfer is not, or is no
longer (as the case requires) chargeable under this section.

(10) Despite section7 ofthe Administration Act, the Commissioner
must make any reassessment necessary to give effect to this
section.

(11) An expression used in this section that is defined in the FHOG
Act has the same meaning in this section as it has in that Act.
(12) In thissection, unless the contrary intention appéars

nAdministration Act © means thd axation Administration
Act2003

AFHOG Acto means thé&irst Home Owner Grant AG&00Q
finstrument of transfero includesd
(@) an instrument of conveyance;

(b) aninstrument on which duty is chargeable under the
Second Schedule Itef®; and

(c) any other instrument that is chargeable as a
conveyance or transfer;

fitransfereen, in relation to property, means a person to whom
the property is conveyed or transferred, exéept

(&) a person who, under the FHG¥X&t, would not be
required to join in making an application for a first
home owner grant; or

(b) a prescribed person.

[Section75AG inserted by Nd.2 of 2004 s20; amended by
No.11 of 2005 s3010; No. 31 of 2006.5.] |
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75AH. Further transfer to person who was first home owner

(1) An expression used in this section that is defined in
section/5AG, or given a meaning under that section, has the
same meaning in this section as it has in that section.

(2) Subject tosubsectior{6), this section applies whén

(a) duty was chargeable under sectéAG on an
instrument of transfer of property referred to in the
Second Schedule ited{2) or (3) and executed on or
after 1July 2004 (théifirst instrument 0); and

(b) within 10years of the execution of the first instrument, a
transferee in relation to the first instrumént

(i) _executes another instrument of transfer of
property (theifurther instrument 0) which
evidences the acquisition of a further interest in
the propertyfrom a person excluded from the
operation of sectio6(1) of the FHOG Act; and

(i) _ is liable to pay duty on the further instrument

(3)  When this section appliés

(a) duty is chargeable on the further instrument at the rate at
which it waschargeable on the first instrument, using
the same thresholds that applied when duty was charged
on the first instrument; and

(b) irrespective of the value of the property at the time of
the execution of the further instrument and the
consideration paichirespect of the further instrument,
the amount or value of the consideration on which duty
is chargeable on the further instrument is the same as the

higher ofd
(i) the amount or value of the consideration on
which duty was charged on the first instiemiy
or
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(i)  the unencumbered value of the whole of the
property at the time of execution of the first
instrument;

and

(c) the assessment of the duty payable on the further
instrument is to be made on the amount or value referred
to in paragrapltb), butd

(i) the portion of duty assessed in relation to the
transferee is to bear the same proportion to the
whole of the duty assessed as the interest that
would be held by the transferee after the
execution and reqistration of the further
instrument bearto the whole of the property;
and

(i) the further instrument is exempt from the
remaining portion of the duty that would, but for
this subparagraph, be payable;

and

(d) the amount of duty payable is to be reduced by the
amount of the duty paid ke transferee on the first
instrument and any other further instrument on which
duty has been paid.

(4) Section75AG(2), (3), (5), (6) and (7) applies, with necessary
changes, in respect of an application under this section.

(5) The application may onlge made within the period ending
12 months after the execution of the further instrument.

(6) If atransferee is required to repay an amount under se&ttion
or 51 of the FHOG Act in relation to the first instrument or a
further instrument, or would beguired to repay an amount if &
first home owner grant had been paid to the transferee, duty|on
the further instrument is not, or is no longer, (as the case
requires) chargeable under this section.
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(7) __If any transferee in relation to the further instrunn@as not a

transferee in relation to the first instrument, duty on the further
instrument is not chargeable under this section.

(8) Despite sectiod7 of the Administration Act, the Commissioner
must make any reassessment necessary to give effed to thi
section.

[Section75AH> inserted by No31 of 2006 s6.]
[75B. Repealed by Nal8 of 1996 s41.]
75C.  Power to exempt for certain conveyances between spouses

(1) Upon application made in the manner provided in
subsectior{3), the Commissioner mayempt from duty any
instrument chargeable with duty under ité(d) or 19 of the
Second Schedule whede

(@) the person from whom, and the person to whom, the
property is conveyed or transferred, or agreed to be
conveyed or transferred, are married tcheather or are
de facto partners of years

(b) the property conveyed or transferred, or agreed to be
conveyed or transferred, by the instrument includes a
dwellinghouse which, at the time of the execution of the
instrument was used solely or principadly the ordinary
place of residence of the persons referred to in
paragrapha);

(c) the lot on which the dwellinghouse referred to in
paragraph{b) is erected is used principally or solely for
residential purposes associated with that dwellinghouse;

(d) the person from whom the property is conveyed or
transferred, or agreed to be conveyed or transferred, is
the sole owner of the property; and

(e) the result of the conveyance or transfer is or will be that
the property is owned solely by the personsrreteto
in paragraplfa) as joint tenants.
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(2) Where an instrument referred to in subsecfijrdoes not relate
only to a dwellinghouse and lot described in that subsection the
exemption provided by that subsection extends only to the
amount of the agggate value of all property to which the
instrument relates that the Commissioner is satisfied is the
amount of the value of the dwellinghouse and lot.

(3) An application under subsecti¢t) in respect of an instrument
shall be made to the Commissioner by the persons referred to in
subsectior{l)(a) inan approved form

(3a) If on such an application the Commissioner is satisfied that the
instrument is annistrument of the kind described in
subsectior{l), he shall exempt it from duty in accordance with
this section.

(4) In this sectiord
filotdo meansd

(@) alot as defined in thieand Tax Assessment A€02
and

(b) 2 or more such lots in the same ovatgp &

(i) onwhich is constructed a dwellinghouse,
parts of which stand on each of the lots; and

(i) which have common boundaries and which in
the opinion of the Commissioner should be
treated as a single lot for the purpose of this
section.

[Section75C inserted by NA.OO of 1987 s5; amended by
No.3 of 1989 s7; No.52 of 1991 s15; No.20 of 1996 s30;
No. 2 of 2003 $7; No. 28 of 2003 4.90.]

75CA. Refund where contingent consideration is not paid

(1) If payment of any part of the considéon (theficontingent
considerationd) in respect of which eontract or agreemefur
the sale of any estate or interest in any property
(thefcontracto) was charged witlad valoremduty was
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dependent on the happening of a future event, then if, on an
application under subsectid@), it is shown to the satisfaction
of the Commissioner thét

(@) the contract was executed on or after the day on which
this section came into operation;

(b) the contingent consideration has not been paid;

(c) the event didhot happen, or did not happen within the
time specified in the contract for the happening of the
event; and

(d) eithero
() the event cannot happen in the future; or
(i)  the time specified in the contract for the
happening of the event has passedxpired,

then the contingent consideration is taken not to be, and never to
have been, part of the consideration in respect of which the
contract is chargeable and the Commissioner must reassess the
duty payable on the contract accordingly.

(2) An application for the purposes of this sectidn

(@) isto be made in an approved form by the person liable
to pay the duty; and

(b) cannot be made more thary@&ars after the contract was
executed.

(3) Inthis section, a reference to the happening of an éveludes
a reference to an event not happening.

[Section75CA inserted by N&6 of 2003 s41.]
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Part IIIBAA 0 Certain transfers of farming
property *
[Heading inserted by N9 of 1994 s4(1).]

75D. Interpretation in Part [IBAA

(1) Inthis Pard
fidiscretionary trusto has the same definition as in sectitih

fidiscretionary trusteed means the trustee of a discretionary
trust;

fifamily membero, in relation to a person, meais
(@) achild or remoter lineal descendant of the person;
(b) a parent oremoter lineal ancestor of the person;

(c) a brother or sister of the person or remoter lineal
descendant of a brother or sister of the person;

(d) an aunt or uncle of the person;

(e) the spouse, former spouse, de facto partneryeb?s
or former deacto partner of ears of the person; or

() the spouse or de facto partner ofears of a person
referred to in paragrapia), (b), (c) or (d),

or more than one of them;
fifarming companyd means a corporatiod

(@) the shares of which are ngaioted on a financial
market; and

(b) which has assets which include
(i) farming property; or
(i) ashare in a corporati@n

()  the shares of which are not quoted on
afinancial marketand

(II)  the assets of which include farming
property;
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fifarming lando meansd

(@) land that is used solely or principally for the purpose
of primary production; or

(b) land that is used solely or principally for the purpose
of silviculture or reafforestation;

fifarming partnership 0 means a partnership, the assdts
which include farming property;

fifarming property 0 meansd
(@) farming land; or

(b) personal property which is used solely or principally
in connection with the business of primary
production;

fiinstrument of conveyanc® means a conveyance or transfer
of property or other instrument chargeable with duty

(@) under item4 of the Second Schedule; or

(b) at arate of duty provided for in ite#nof the Second
Schedule,

but does not include a Part IlIBA statement;
filando includes an estate or interestin

(a) freehold land, whether or not registered under the
Transfer of Land Act893 or

(b) a Crown lease registered under Tmansfer of Land
Act 1893

fiprimary production 6 meansd

(@) the growing or rearing of plasm{including trees,
fungi or any crop) for the purpose of selling them,
parts of them or their produce;

(b) the breeding, rearing or maintenance of living
creatures for the purpose @f

(i) selling them (or their progeny) for food,;

page 138 Compare 01 Jul 2006 [16-b0-04] / 04 Jul 2006 [16-c0-05]

Extract from www.slp.wa.gov.au, see that website for further information



Stamp Act 1921
Certain transfers of farming property Part IIIBAA

s. 75D

(i)  the production pcollection of their skins,
shells or bodily produce; or

(i)  selling parts of them or their skins, shells or
bodily produce;

(c) the breeding or rearing of horses for the purpose of
selling them or their progeny;

fitrusteed means a trustee who is reotiscretionary trustee or
the trustee of a unit trust.

(1a) For the purposes of this Part a person controls a discretionary
trust if &

(@) the personisin a position to influence, either directly or
indirectly, the vesting of the whole or any partlod t
capital of the trust property, or of the whole or any part
of the income from that trust property; or

(b) in a case where a corporation is in a position to
influence, either directly or indirectly, the vesting of the
whole or any part of the capital thfe trust property, or
of the whole or any part of the income from that trust
property, the person is beneficially entitled to a share, or
an interest in a share, in that corporation or a related
corporation or to act as a director or secretary of that
corporation or related corporation.

(2) Forthe purposes of this Pait

(@) an illegitimate person shall be treated as the legitimate
child of that personds parents; a

(b) itis irrelevant whether a relationship is of the whole or
half-blood, or whetheitt is a natural relationship or a
relationship established by a written law.

[Section75D inserted by No/9 of 1994 s4(1); amended by
No.20 of 1996 s31; N0.57 of 1996 s6; No.13 of 1997 s42;
No.53 of 1999 s21; No. 21 of 2003 27; No. 2 02003 s68;
No. 28 of 2003 s191; No.66 of 2003 s42; No. 12 of 2004
S.27.]
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75E.  Application of this Part

(1) Subjectto subsectiong), (3), (4), (5) and (6), this Part applies
in respect of an instrument of conveyance made by a person
(Athe transferord), or made by a trustee on behalf of, and at the
direction of, a persoriithe transferoro) 6

(a) of farming property to a family member of the
transferor;

(b) of aninterest in a farming partnership to a family
member of the transferor;

[(c) deletal]
(d) ofo
(i) farming property; or
(i) aninterest in a farming partnership,

to a trustee where after the transfer or conveyance the
subject of the instrument, the beneficial owner of the trust
property will be a family member of the transferor; or

(e) ofod
(i) farming property; or
(i) aninterest in a farming partnership,
[(ii)) deleted]

to a discretionary trustee of a discretionary trust,
whered

(iv) all the persons who have a share or interest in the
trust property, whether vested or tiagent, or
who may benefit from the discretionary trust are
family members of the transferor; and

(v) the transferor does not control the discretionary
trust.
(2) This Pard

(@) applies if the transfer or conveyance the subject of the
instrument of caveyance referred to in subsectidn is
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made by a transferor to any combination of the persons
referred to in that subsection; and

(b) does not apply to a transfer or conveyance the subject of
the instrument of conveyance referred to in
subsectior{l) if the transferees include a person who is
not one of the persons referred to in that subsection.

(3) This Part applies only whete

(@) the family member, trustee or discretionary trustee to
whom the farming property is conveyed or transferred
intends tacontinue to use the farming property in the
business of primary production;

(b) the farming partnership in which an interest is conveyed
or transferred to a family member, trustee or
discretionary trustee intends to continue to use the
farming propertyn the business of primary production;
or

(c) section75I applies and the farming company in which
an interest is conveyed or transferred to the family
member, trustee or discretionary trustee intends to
continue to use the farming property in the busioéss
primary production.

(3a) However, ifd
(@) part of the farming property consists of farming land;

(b) some (but not all) of the farming land is leased to
another person; and

(c) under the lease, the lessee is using the leased land solely
or principally for the purposes of silviculture or
reafforestation,

then this Part applies under subsecf@®nas if the family
member, trustee or discretionary trustee, or the farming
partnership or farming company, intends to use or continue to
use the leasedoption of the land in the business of primary
production.
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(4) Inrelation to an instrument of conveyance referred to in

()

(6)

subsectior{l)(a) or (b) this Part applies only where the relevant
family member does not intend to hold the farnmngperty or
partrership interestas the case requires, as agent, trustee or
otherwise on behalf of any other person.

Where an exemptidmas been grantadder this Part in relation

to an instrument of conveyance of farmprgperty or an interest

in a farming partneship,to a person (or to a trustee on behalf of a
person) {ithe initial instrument 0), this Part does not apply to a
subsequent instrument of conveyance by that person or trustee
made within 5years of the initial instrument if the Commissioner
is of the omion that the subsequent instrument of conveyance
relates to the same farmipgoperty or partnership intereshich
was the subject of the exemption.

Whered

(@) an exemptiorhas been grantadhder this Part in relation
to an instrument of conveyem to a discretionary trustee
of a discretionary trust referred to in
subsectior{l)(e) (fithe initial transfer 0); and

(b) part or all of the farmingroperty or partnership interest
the subject of that instrument is subsequently conveyed
or transferred t@a beneficiary of that discretionary trust
and duty in accordance with iterof the Second
Schedule is charged on the relevant conveyance or
transfer,

this Part does not apply to an instrument of conveyance by that
beneficiary made within $ears of the initial transfer if the
Commissioner is of the opinion that the instrument of
conveyance relates to the same farnpraperty or partnership
interesttha was the subject of the exemption.

[Section75E inserted by N@’9 of 1994 s4(1); amended by
No.20 of 1996 s32; No. 2 of 2003 $9; N0.66 of 2003 s43;
No.12 of 2004 s28.]
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75F. Power to exempt for farming property

If the Commissioner is safied that this Part applies to an
instrument of conveyance, the Commissioner may, on receiving
an application under sectigibH o

(@) exempt the instrument from duty; or

(b) in the circumstances referred to in secti®e, partially
exempt the instrumerrom duty.

[Section75F inserted by N& of 2003 s70.]

75G.  Partial exemption of duty

(1) Wherethe Commissioner is satisfied that an instrument of
conveyance is an instrument to which this Part applie8 but

(@) inrelation to an instrument refed to in
section75E(1)(a), (d)(i) or (e)(i), the instrument does
not relate only to farming property; or

(b) inrelation to an instrument referred to in
section75E(1)(b), (d)(ii) or (e)(ii), the assets of the
farming partnership do not only comprisenfizmg
property,

[(c) deleted]

for the purpose of assessing duty on that instrument,
notwithstanding any other provision astamp Act

(d) the Commissioner shall assess duty on the
unencumbered value of the farmipigpperty or
partnership interests determined in accordance with
section33 and section81 and 22 of th&axation
Administration Ac2003

(e) the farming property shall be deemed to have no value;
and

(H in making the valuation referred to in paragréghthe
Commissioner shall dyhave regard to an apportioned
liability.
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(2) When assessing the duty referred to in subsetipd

(@) duty shall be charged on the instrument referred to in
that subsection at the rate of duty provided for in ilem
of the Second Schedule; and

(b) the person liable to pay that duty shall be the person
who, if not for the operation of this Part, would have
been so liable.

(3) Inthis section théapportioned liability 0, in relation to a
partnershipeferred to in subsectigii)(b), shall be calcutad
as followsd

a Ad
L=a- —06xC
¢

whered
A is the value of the farming property @estermined in
accordance witkection33 and section81 and 22 of the
Taxation Administration A@Q003 comprised in the
assets of the partnership;

B s the total value of the assaif the partnership;

C is the amount of the total liabilities of the partnership;
and

L is the apportioned liability.

[Section75G inserted by N&’9 of 1994 s4(1); amended by
No.20 of 1996 s33; No. 2 of 2003 &1; N0.66 of 2003 s44.]

75H.  Application for exemption

(1) An application for an exemption under sectikst is to be
made in an approved form by the person acquiring the farming
property or partnership interest or, if there is more than one such
person, by all of them.

(2) Despitesection17(1) of theTaxation Administration A@Q003
an application for a reassessment of the duty payable on an
instrument to which this Part applies on the basis that an
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75HA.
1)

exemption under sectiofbF should have been, but was not,
granted in relation tthe instrument cannot be made more than
12 months after the day on which the instrument was stamped.

[Section75H inserted by N&® of 2003 s72; amended by
No.66 of 2003 s45.]

Subsequent liability for duty in certain circumstances

In this sectiond

ficurrent exempted propertyd means, when a taxable event
occurs in relation to a discretionary trust, that pafi of

(@) afarming property;
(b) aninterest in a farming partnership; or
(c) ashare in a farming company,

as the case requireagnveyed by an instrument of
conveyance the subject of a farming exemption that is, at
the date of the taxable event, vested in the discretionary
trustee as trustee of the discretionary trust;

fientitled shared, in relation to a farming company, means a
share that would entitle the holder of that share, if the
property of the farming company were to be distributed
after the share was acquired (on the basis of a winding up)
to participate (otherwise than as a creditor or other person
to whom the farming copany is liable) in the distribution
of the property of the farming company;

fifarming exemptiond means an exemption or partial
exemption granted by the Commissioner under this Part;

firelevant proportiond means the proportion that the shares in a
farming mmpany that are current exempted property bear
to the total number of entitled shares in the farming
company;

fithe transferord has the meaning given in sectiBBE(1).
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(2) Forthe purposes of this section a taxable event occurs in
relation to a discretimary trust wherd

(a) a person who is not a family member of the relevant
transfero

() becomes entitled to a share or interest in the trust
property of the discretionary trust, whether that
share or interest is vested or contingent; or

(i)  otherwie benefits from the discretionary trust;
or

(b) the relevant transferor gains control of the discretionary
trust.

(3) Where a farming exemption has been granted in relation to an
instrument of conveyance to a discretionary trustee of a
discretionary st and during the life of the transferor a taxable
event occurs, the discretionary trustee of the relevant
discretionary trust shall, unless subsec{®yor (4a)applies,
within a period of one month after the date of the taxable event,
lodge a stateménvith the Commissioner in respect of the
taxable event.

Penalty: $2M00.
(3a) A dutiable statement is to be prepared in an approved form.
(4) A discretionary trustee is not requiredadge a dutiable
statemenif

(@) adutiable statement nespect of the farming exemption
has previously been lodged with the Commissioner;

(b) there is no current exempted property.

(4a) If the property conveyed by an instrument of conveyance was a
share in a farming company, the discretionary trustee is not
required to lodge a dutiable statement unless subsg6diovill
apply if such a statement is lodged.
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(5) If a dutiable statement is lodged in respect of a farming
exemption for an instrument of conveyance referred to in
section75E(1)(e)(i) or (ii), thedutiable statement is taken to be
an instrument operating as a voluntary disposition under
section75(1) of the current exempted property and is chargeable
with duty accordingly.

6) Ifd

(&) adutiable statement is required to be lodged under this
secton in respect of a farming exemption for an
instrument of conveyance that conveyed a share in a
farming company;

(b) a sectior76AG statement is required to be lodged in
respect of the acquisition that is the subject of the
instrument of conveyance; and

(c) atthe date of the taxable event the relevant farming
company is still beneficially entitled to farming land to
which it was beneficially entitled when the acquisition
referred to in paragrap(iv) occurred,

then the dutiable statement lodged untes $ection is taken to
be an instrument operating as a voluntary disposition under
section75(1) of the relevant proportion of the farming land or of
that part of the farming land and is chargeable with duty
accordingly.

[(7) repealed]

(8) The amount ofluty payable in respect of a dutiable statement
lodged in respect of a farming exemption for an instrument of
conveyance that conveyed an interest in a farming partnership
or a share in a farming company is reduced (up to the amount of
duty payable in rggect of the dutiable statement) by the amount
of any duty previously paid on the instrument of conveyance.

[Section75HA inserted by N&0 of 1996 s34; amended by
No.60 of 2000 s20(3), (4) and (5); No. 2 of 2003&3; N0.66
of 2003 s46 and 107(%]
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75l. Part IIIBA companies

(1) Whereo

(@) the Commissioner is satisfied that, if the amendments
made to this Part by tHeusiness Tax Review
(Assessment) Act (No. 2) 20@&d not been made, an
instrument of conveyance of a share in a farming
companywould have beed

() aninstrument referred to in sectidbE(1)(c),
(d)(iii) or (e)(iii); and
(i) an instrument to which this Part applied;
and
(b) the transaction to which that instrument relates gives rise
to a liability to lodge a section6AG datement,
the Commissioner may

(c) if the land to which the sectiof6AG statement relates
comprises only farming land in Western Austrdia
exempt the section6AG statement from duty; or

(d) if the land to which the sectiof6AG statement relates
does not only comprise farming land in Western
Australiad partially exempt the sectiofF6AG
statement from duty.

(2) The amount of a partial exemption is the amount equal to R in
the formulad

A
R=—3C
B

whered
A is the value of the farming land in Westé&ustralia,

B s the value of all the land and chattels the subject of the
section76AG statement; and

C is the amount of the duty
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(@) that would be chargeable on the secli6AG
statement; or

(b) where sectiof6AH(3) applies, that would
ultimatelybe chargeable on the sectit®AG
statement,

if this Part did not apply to it.

(3) Despite section7(1) of theTaxation Administration A@Q003
an application for a reassessment of the duty payable on a
section76AG statement on the basis that an gx@&wn under
section75l1 should have been, but was not, granted in relation to
the sectiory6AG statement cannot be made more than
12 months after the day on which the sectf@M\G statement
was stamped.

[Section75I inserted by No. 2 of 2003&%; amendd by N0.66
of 2003 s47; No. 12 of 2004 29.]

Compare 01 Jul 2006 [16-b0-04] / 04 Jul 2006 [16-c0-05] page 149

Extract from www.slp.wa.gov.au, see that website for further information



Stamp Act 1921
Part IIBAAA Exemptions for corporate reconstructions

S. 75J

75J.
1)

(1a)

(2)

Part IIIBAAA 0 Exemptions for corporate
reconstructions

[Heading inserted by Nal8 of 1996 s42.]

Interpretation in Part IIIBAAA

In this Part, unless the contrary intention appéars
fibody comorateo does not include a corporation sole;

fidormanto, in relation to a body corporate, has the meaning
given by sectior’5JAA,

filicenced has the meaning given to that term in secfi6B;

fisection31B or 31C statemem means a dutiable statement
lodged under sectiaBlB or 31C;

fishare® includes stock;
fivehicled has the meaning given to that term in secfi6B.

For the purposes of this Part a secdB or 31C statement is
taken to have been executed on thg @awhich the

conveyance, transfer or assignment to which it relates occurred.

In this Part, unless the contrary intention appéars
(@) 2 bodies corporate are associatedl if

() one of them beneficially owns (directly or
indirectly) at least 90%f the issued share
capital of, and has voting control over, the other;
or

(i) athird body corporate beneficially owns (directly
or indirectly) at least 90% of the issued share
capital of each body corporate and has voting
control over each body corptea

(o) a body corporate (AAO0) has

body corporate (ABo) if A
control the casting of at least 90% of the maximum
number of votes that might be cast at a general meeting
of B (excluding any power to ¥ by any person by
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virtue of the provisions of any debentures or a trust deed
securing the issue of such debentures);

(c) if the clawback applie®

() inthe case of an instrument, sectéslE
applies; or

(i) inthe case of a Part IlIBA statement,
section75JF applies.

(3) Inthis Part, other than secti@dJA, unless the contrary
intention appeard

fiissued share capitad means issued share capital that carries
the right to unlimited participation in the distribution of
income and capital of a dg corporate or issued share
capital to which subsectidd) applies.

(4) This subsection applies to issued share capital of a body
corporate if the Commissioner is satisfi&d

(a) that the body corporate is not carried on for the purposes
of profit or cain to its members;

(b) that the issued share capital of the body corporate carries
no right, or a limited right, for its members to participate
in the distribution of income and capital of the body
corporate; and

(c) that the norexistence or limitatiomwf that right is not
part of an arrangement having as its purpose, or one of
its purposes, the reduction of duty that might otherwise
become payable.

[Section75J inserted by Nal8 of 1996 s42; amended by
No.51 of 1997 s5; No.29 of 2000 s5; No.60 of 2000
s.20(6); N0.10 of 2001 s170; No.36 of 2001 s19; No. 2 of
2003 s.75; N0.66 of 2003 s48; No.11 of 2005 s11.]
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Exemptions for corporate reconstructions

75JAA. Meaning of dormant body corporate

(@)
(b)

(€)

(d)

(e)

(f)

(9)

A body corporate is dormant throughout a particular period if,
and only if, throghout that period the body

did not receive or become entitled to any income or
incur or become liable for any expenditure;

did not purchase, sell or supply any goods or other
property, or any services, or enter into any agreement or
pass any solution in relation to the purchase, sale or
supply of goods or other property, or services;

did not issue, sell, purchase or make available any
securities, or enter into any agreement or pass any
resolution in relation to the issue, sale, purchase o
making available of securities;

did not issue a prospectus or statement, or enter into any
agreement or pass any resolution in relation to the issue
of a prospectus or statement, in connection with the
issue, sale, purchase or making availableher t

proposed issue, sale, purchase or making available, of
any securities;

did not take part in any research, development or
exploration activities, or enter into any agreement or
pass any resolution in relation to taking part in research,
developmenbr exploration activities;

was not, and did not become, a party to any lease,
franchise, joint venture or partnership arrangement, and
did not take part in any lease, franchise, joint venture or
partnership arrangement, or enter into any agreement or
pass any resolution in relation to becoming a party to, or
taking part in, any lease, franchise, joint venture or
partnership arrangement;

did not make, receive or guarantee any loan, or enter
into any agreement or pass any resolution in relation to
making, receiving or guaranteeing a loan;
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(h)

(i)

0)

was not, and did not become, a party to any
underwriting agreement and did not enter into any
agreement or pass any resolution in relation to becoming
a party to any underwriting agreement;

did not obtairor receive a grant of any licence or other
authority, or make any application or pass any resolution
in relation to obtaining a licence or other authority; and

was not, and did not become, a party to any litigation or
negotiations with any other persor body.

[Section75JAA inserted by NAO of 2001 s171.]

75JA. Corporate reconstructions: exemptions

(1) Thissection applies if in connection with a scheme for the
reconstruction of a body corporate or the amalgamation of
bodies corporaté

(a) abody corporateftthe transfereed) acquires at least

(b)

(©)

(d)

90% of the issued share capitaldof
() abody corporate; or

(i) each of 2 or more bodies corporate that were
associated with one another immediately prior to
the acquisition,

(Athe targeto);
the transferee is incorporated in Australia and has been

dormant from when it was incorporated until it resolves
to make the acquisition;

at least 90% of the consideration for the acquisition of
the target, or if there are 2 or more targets, eacktiarg
consists of the issue of shares in the transferee to the
holders of shares in the target or targets in exchange for
those shares;

each holder of shares in the target or targets whose
shares are acquired receives consideration equal in value
to thevalue of those shares; and
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(2)

3)

(e) immediately after the acquisition at least 90% of the
issued share capital of the transferee consists of shares
issued in consideration for the acquisition of shares in
the target or, if there are 2 or more targets, for the
acquisition of shares in all the targets.

If, on an application under secti@dJD, it is shown to the
satisfaction of the Commissioner that this section applies
because of subsectigh) and the acquisition is a relevant
acquisition under DivisioR or 3 of PartlIBA, the
Commissioner shall exempt a Part IlIBA statement lodged in
respect of the acquisition from duty chargeable under
section76AH or 76A0.

If a Part lIlIBA statement is exempted under subsed@ymand
within 5 years after the datof the occurrence of the relevant
acquisition to which theart IIIBA statement relates

(a) the transferee issues or cancels any shares or varies the
rights of any of its shares; or

(b) the beneficial interest in any share in the transferee
issued inthe circumstances described in
subsectior{l)(c) is transferred from the person to whom
the share was issued,

theno

(c) the transferee shall notify the Commissioneain
approved fornwithin one month after the relevant
event; and

(d) the clawbackapplies unless, in a case where
paragraph{b) applies, the Commissioner is satisfied that
the transfer is in connection with a scheme for the
reconstruction of a body corporate or the amalgamation
of bodies corporate.

[Section75JA inserted by N@k8 of 996 s.42; amended by
No.51 of 1997 s6; No.53 of 1999 s22; No. 2 of 2003 <6;
No. 21 of 2003 £28(1); N0.66 of 2003 s49; No.11 of 2004
S.13; No. 12 of 2004 K0; No. 11 of 2005 4.2.]
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75JB. Corporate reorganisations: exemption from duty on
conveyances between associated bodies corporate

(1) This section applies &

(&) an instrument conveys, transfers or assigns a beneficial
interest in property from one bod
another body corporate (fAB0) ;

(b) the instrument does notmeey, transfer or assign any
other interest or property which if separately conveyed,
transferred or assigned would not be exempt from duty;

(c) A and B are associated bodies corporate;

(d) atthe date of execution of the instrument, A and B have
been asociated bodies corporate for at least the
qualifying period unlesé

() A and B became associated in the circumstances
of an acquisition described in subsectjhhof
sectonf 5JA (B being fithe transfer
to in that subsection), a P@iiBA statement in
respect of that acquisition was exempted under
section75JA(2) and section5JF has not become
applicable to that statement;

(i) A and B have been associated since A acquired
at least 90% of the issued share caital

(A) of B onits incorpration in Australia; or

(B) of B as a body corporate incorporated in
Australia that had been dormant since it
was incorporated,

and B has been dormant from when A and B
became associated until B resolved to acquire the
beneficial interest;

(i) A and B became associated because B acquired
at least 90% of the issued share capital of A, a
Part IIIBA statement was lodged in respect of
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that acquisition, andd valorenduty waspaid
on that PartlIBA statement;

or

(iv) Aand B are associated iretbircumstances
described in sectiorbJ(2)(a)(ii), the third body
corporate referredtoinsectiagn5 J ( 2 ) o) (i i ) (n
has owned the issued share capital of B in those
circumstances since B was incorporated in
Australia, B has been dormant from when iswa
incorporated until it resolved to acquire the
property from A, and A has been associated with C
for at least the qualifying period;

(e) B does not hold the beneficial interest on trust for
another person; and

(H the instrument was not made pursuardgrtom
connection with an arrangement under whéch

() the consideration, or any part of it, for the
conveyance, transfer or assignment was to be
provided or received, directly or indirectly, by a
person other than A or B or a body corporate that
at thetime the instrument was executed was
associated with either A or B; or

(i) A or B orabody corporate associated with either
of them is to be enabled to provide any of the
consideration or is to dispose of any of the
consideration by or in consequencé @ity or
partially) of the carrying out of a transaction
involving a payment or other disposition by a
person other than A or B or a body corporate
associated with either of them at the time the
instrument was executed.

(1a) If, in relation to an instrunmé executed on or after NMay 2005
(other than one executed in reliance on a determination made
undersectio 5J C( 4) before that day), Cos
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issued share capital of B referred to in subparagfiaplof
subsectior{1)(d) is indirect, thisection does not apply by

virtue of that subparagraph unless this section would have
applied if the beneficial interest had been conveyed, transferred
or assigned®

(@ fromAtoC;and
(b) from C to B.

(2) In subsectiorfl)(d) the qualifying period ithe shorter of
3 years o

(a) if prior to A acquiring the beneficial interest, the interest
was owned by bodies corporate associated with e
period while the interest was continuously owned by A
and those associated bodies corporate;

(b) if the beneficial interest came into the ownership of A or
of a body corporate associated with A by means of an
instrument on whiclad valoremduty or interstate duty
has been paid the period since that instrument was
executed; or

(c) inany other casé the peiod since A acquired the
beneficial interest.
(2a) This section also appliesdf

(@) an instrument executed on or after the day on which
section50 of theBusiness Tax Review (Assessment) Act
(No. 2) 200&omes into operatiohevidences an
agreement teransfer or assign an interest in a vehicle
andincludes the following informatiod

() the make and model of the vehicle;

(i)  the licence plate number of the vehicle;
(i)  the market value of the vehicle;

(iv) the purchase price (if applicable)tae vehicle;
and
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(b) subsectior{1)(b) to (f) are met (with any necessary
modifications).

(3) If on an application under secti@dJDin respect of an
instrument to which subsectigh)(a) referst is shown to the
satisfaction of the Commissioner thihis section applies,
thend

(@) the Commissioner shall exempt an instrument executed
on or after 10ctoberl996 to which this section applies
from duty under iterd, 13(3) or 19 of the Second
Schedule; and

(b) if the conveyance, transfer or assignmefifécted by an
instrument to which this section applies is a relevant
acquisition under Part IIIBA that occurs on or after
1 October19968 the Commissioner shall exempt a
Part IIIBA statement lodged in respect of the relevant
acquisition from duty chargble under section6AH,
76A0, 76ATA or 76ATH.

(3aa) In determining whether this section applies for the purposes of
subsectior{3)(b), the reference in subsectidr)(d) to the date
of execution of the instrument is taken to be a reference to the
date ofthe relevant acquisition.

(3a) If, on anapplicationunder sectiorr5JD in respect of an
instrument to which subsecti@¢®a) refers, it is shown to the
satisfaction of the Commissioner that this section applies, then
the Commissioner shall issue to tipplcant an exemption
certificate in the approved form.

4) Ifo
(@aa) aninstrument is exempted under subsed@nor

(ab) an exemption certificate is issued under subse¢8ah
in relation to an instrument,

and within Syears after the executiaf the instrument or the
date of the relevant acquisitidn
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(@) A and B cease to be associated,;

(b) B, being a body corporate that became associated with A
in the circumstances described in seci®édA(1)(a) to
(e), issues or cancels any shares oregathe rights of
any of its shares;

(ba) section75J(4) having applied to the issued share capital
of A or B, a change is made to the purpose for which
that body corporate is carried on;

(c) the beneficial interest in any share in B issued in the
circumgances described in sectidgBJA(1)(c) is
transferred from the person to whom the share was
issued;

(ca) on or after 18 May 2005 there i
beneficial interest in shares in B (tfi€hare transfero)
such that, if the conveyance, transfeassignment
referred to in subsectiqii)(a) had occurred after the
share transfer, this section would not have applied to the
instrument effecting the conveyance, transfer or
assignment; or

(d B6s assets are distributed on a
A and B, or Aor B, or the person (as the case requires) shall
notify the Commissioner ian approved fornwithin one month
after the relevant event.
() Ifo
(aa) aninstrumentis exempted under subsed@nor
(ab) an exemption certificate is issued undebsectiorn(3a)
in relation to an instrument,

andwithin 5 years after the execution of the instrument or the
date of the relevant acquisition A and B cease to be associated
then the clawback applies.

(5a) The clawback under subsectidb) does not gy if A and B
cease to be associated in circumstances where A has no assets or
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(5b)

(5¢)

(5d)

(Se)

no assets other than cash or money in an account at call or on
deposit with any person or a negotiable instrument.

If A 'is liquidated a reference in subsecti@a) to is assets is a
reference to them at the time of the appointment of the
liquidator and at all subsequent times until they are distributed
to the shareholders.

In subsectiong5c) to (5))0
ficontrolling bodyo meansd

(a) in a case to which subsecti(e)(a) applies, a body
corporate which, at the time of the execution of the
instrument or the date of the relevant acquisition,
owned and controlled the parent body;

(b) in a case to which subsectifie)(b) applies, a body
corporate which, at the timbe association referred
to in subsectioif5e)(b) arose, owned and controlled
the parent body;

fliown and controlo a body corporate means to beneficially own
(directly or indirectly) at least 90% of the issued share
capital of, and have control (within theeaming of
section75J(2)(b)) over, the body corporate;

Aparent bodyo means the other body corporate referred to in
subsectior{5d) or, if there is more than one of them,
whichever of them did not, at the relevant time or date
mentioned in the definitonfo Acontr ol | i ng
control any of the others;

Aqualifying period 0 has the same meaning as it has in
subsectior{1)(d).

An association is &prescribed relationshipo for the purposes
of subsectior{5e) if A and B are associated becausedlzaro
body corporatewns and controls each of them.

For the purposes of subsectigf), thefirelevant
circumstance® have occurred id
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(5f)

(59)

(@)

(b)

If &
(aa)

(ab)

the association between A and B which satisfied the
requirement of subsectidf)(c) was a prescribed
relationship for the whole or a part of the qualifying
period; or

the association between A and B which prevents the
claw-back under subsectidB) from applying is a
prescribed relationship.

an instrument is exempted under subsed®mr an
exemption certificate is issued under subsedfa) in
relation to an instrument; and

the relevant circumstances have occurred,

and within Syears after the execution of the instrument or the
date of the relevant acquisition the parent bédy

(@)
(b)
thend

()

(d)

ceases to beneficially own (directly or indirectly) at least
90% of the issued share capital of B; or

ceases to have voting control (within the meaning of
section75J(2)(b)) over B,

the parent body and B shall notify the Comnussir in
an approved form within one month after the relevant
event; and

the clawback applies.

Despite subsectiofbf)(d), the Commissioner may, on an
application under this subsection, waive the elmek ifd

(@)
(b)

a body corporate approved the Commissioner (being
a controlling body) continues tavn and control B; and

the Commissioner is satisfied that waiving the
claw-back would not be inconsistent with the objects of
this section.

(5h) The application shall be isn approved form
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[(Bi) repealed]

(5)) If the clawback is waived under subsectifg) 6
(a) subsectior{5f) then applies as if references in it to the
parent body were references to the body corporate
approved under subsecti(g); and
(b) areference in this Part tatssection(5f)(c) is to be read
as a reference to that provision as applied by
paragrapl{a).
6) Ifo
(@aa) aninstrument is exempted under subsed@nor

(ab) an exemption certificate is issued under subse¢8aj
in relation to an instrument,

andwithin 5 years after the execution of the instrument or the
date of the relevant acquisition BOs
shareholders on a liquidation, then the claack applies.

(7) Ifo
(aa) aninstrumentis exempted under subsed@nor

(ab) an exemption certificate is issued under subse¢8aj
in relation to an instrument,

andA and B became associated in the circumstances described
in section75JA(1)(a) to (e) and within fears after the

execution of the instrument or the datdhe relevant

acquisition A and B cease to be associated in circumstances
where the clawback does not apply under subsec{®nandd

(@) B issues or cancels any shares or varies the rights of any
of its shares;

(b) the beneficial interest in any skean B issued in the
circumstances described in sect@®JA(1)(c) is
transferred from the person to whom the share was

issued; or
(co B6s assets are distributed to its
liquidation,
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then the clawback applies unless, in a case whaaeagraph{b)

applies, the Commissioner is satisfied that the transfer is in
connection with a scheme for the reconstruction of a body

corporate or the amalgamation of bodies corporate.

(8) If the clawback applies under subsecti@t), A shall not be
liable to pay any duty or penalty tax under secibdE or 75JF.

(9) Subject to subsectigd0), if 0
(@aa) aninstrument is exempted under subsed@nor

(ab) an exemption certificate is issued under subse¢8aj
in relation to an instrument,

andsection75J(4) applied to the issued share capital of A or B,
the clawback applies if the Commissioner is satisfied eighin

5 years after the execution of the instrument or the date of the
relevant acquisition that body corporate has been carriéal on
the purposes of profit or gain to its members.

(10) The clawback under subsectidf) does not apply if the
constitution or governing rules of the body corpofatee been
changed so that its issued share capital carries the right to
unlimited partigpation in the distribution of its income and
capital.

(11) Ifo
(aa) aninstrument is exempted under subsed@nor
(ab) an exemption certificate is issued under subse¢8aj
in relation to an instrument,

the clawback applies ithere is a tnsfer of the kind referred to

in subsectior{4)(ca) on or after 1&8ay 2005 and within fyears
after the execution of the instrument or the date of the relevant
acquisition.
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[Section75JB inserted by Na@8 of 1996 s42; amended by
No.51 of 1997 s7; No.29 of 2000 s6(1); No.3 of 2001 s19;
No. 2 of 2003 s77; No.66 of 2003 s50; No.11 of 2004 s14;
No.12 of 2004 s31; No.11 of 2005 s13.]

75JBA. Operation of claw-back: application for pre-determination
in certain cases

(1) Terms used ithis section have the same meanings as they have
in section75JB.

(2) If a cessation of ownership or voting control referred to in
section75JB(5f)(a) or (b) is proposed or contemplated in
circumstances where a dariling body will continue tawn
and hae voting control of B, @erson acting on behalf of B, the
parent body or the controlling body, may request the
Commissioner to determine whether in those circumstances the
Commissioner would, undsection75JB(5g), approve the
controlling body and waivthe clawback

(3) The request shall be an approved form
[(4) repealed]

(5) If the Commissioner is given sufficient information to do so the
Commissioner shall make the requested determination.

(6) If the Commissioner determines that twtrolling body would
be approved and the cldwackwaived then, on an application
under sectiorr5JB(5g), the Commissioner shafiprove the
controlling body and waive the clabackunless the
Commissioners of the opinion that in relation to the request for
a determination there was not a full and true disclosure of
relevant information and evidence.

[Section75JBA inserted by N@9 of 2000 s7; amended by
No.2 of 2003 s78; N0.66 of 2003 s51.]
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75JC.

(1)

(2)
3)

(4)

(5)

Corporate reorganisations: application for
pre-determination

A person acting on behalf of a body corporate that proposes to
be party taan acquisition, transactiar transfer that would give
rise tod

(@) aninstrument which, if executed; or

(b) an obligation to lodge sectior81B or 31Cstatement or
a Part IlIBA statement which, if finalised,

might be exempt from duty under sectitBJA or 75JB, may
request the Commissioner to determine whether a draft of that
instrument or statement, if exeed or finalised, would be so
exempt.

The request shall be an approved form

The Commissioner may require the person making the request
to provide a copy of the draft instrument or statement and any
information and evidence that t®mmissioner needs to make
the determination.

If the Commissioner is given sufficient information to do so the
Commissioner shall make the requested determination.

If the Commissioner determines that an exemption would be
granted then, on an ajpgdtion under sectioi5JD for an
exemption, the Commissioner shall grant the exemption
unlessd

(@) the executed instrument or thiealised sectior81B or
31C statemendr Part [lIBA statement, differs in a
material particular from a draft provided;

(b) circumstances relating to the executed instrument, the
section31B or 31C statemewr the Part [[IBA
statement and relevant for the purposes of sectibda
and 75JB differ materially from those that related to
draft provided or were described inanfation or
evidenceprovided; or
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75JD.
(1)

(2)

(2a)

(2b)

(2¢)

(2d)

(c) the Commissioner is of the opinion that in relation to the
request for a determination there was not a full and true
disclosure of relevant information and evidence.

[Section75JC inserted by N@.8 of 1996 s42; amended by
No.36 of 2001 s20; No. 2 of 2003 &9; N0.66 of 2003 s52;
No.11 of 2005 s14.]

Corporate reorganisations: application for exemption

An application for an exemption under sectdlA or 75JB
must be made in an approved form.

An application for an exemption under sectJA or 75JB as

to an instrument or Part IlIBA statement cannot be made more
than 12months after the date of execution of the instrument or
the occurrence of the relevant acquisition.

An application br an exemption under secti@bJA or 75JB as

to an instrument (other than an instrument referred to in
section75JB(2a)) or Part IIIBA statement cannot be made if

duty payable on the instrument or statement has been assessed.

An application for anxemption under sectiofbJB for an
instrument referred to in secti@®JB(2a) cannot be made if,
because of the agreement evidenced by the instrument, an
application has been made for the transfer of a licence.

Subsectior(2d) applies to an applicati for the reassessment of
duty payable on an instrument or PABA statement to be

made on the basis that, if an application for an exemption under
section75JA or 75JB (as the case requires) had been made
before the duty was assessed, an exemptiotdw@ave been
granted.

Despite sectiod7(1) of theTaxation Administration AQ003

an application for reassessment to which this subsection applies
cannot be made more thanm®nths after the date of execution

of the instrument or the occurrendetloe relevant acquisition.
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(2e) Subsectior{2f) applies to an application for the reassessment of
duty payable on the transfer of a licence to be made on the basis
that, if an application for an exemption under secti5dB as to
an instrument referred in section/5JB(2a) had been made
before the application for the transfer was made, an exemption
certificate would have been issued under seatmlB(3a).

(2f) Despite sectiod7(1) of theTaxation Administration AQ003
an application for reassessmeo which this subsection applies
cannot be made more thanm®nths after the date of execution
of the instrument.

(3) Subject to sectio7(2), (3) and (4) of th&axation
Administration Ac2003 the Commissioner must make any
reassessment necesstrygive effect to sectiongs5JA
and75JB.

(4) If any information given to the Commissioner in relation to an
exempted instrument or Part IlIBA statement is false in a
material particular or any material information is not given to
the Commissioner the elaback applies and thgenalty tax
under sectiorr5JE(b) or 75JF(ki¥ to be calculated to the date
an assessmenbticeis issued by the Commissioner.

(5) In subsectiorf4) 6

fiexempted instrumenbd includes an instrument in relation to
which an exemptiogertificate has been issued under
section75JB(3a).

(6) Despite an exemption under sectié®A or 75JB being granted
in relation to an instrument or Part IlIBA statement, the
Commissioner must make an assessment of any penalty tax
payable under sectid26 of theTaxation Administration
Act20030n the instrument or statement as if the exemption had
not been granted.

[Section75JD inserted by Nal8 of 1996 s42; amended by
No.2 of 2003 s80; No.66 of 2003 s53; No. 11 of 2005 4.5;
No. 12 of 2005s.7.]
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75JDA. Exemption may be withheld in certain cases

(1)

(2)

3)

(4)

In this sectiord
fiduty avoidance arrangemend means an arrangemet

(a) avoiding or circumventing the operation of the
provisions of this Part so far as they make the
availability andcontinued effect of an exemption
under sectiolr5JB dependent on bodies corporate
having been associated for a particular period or
remaining associated for a particular period; or

(b) having as its purpose, or one of its purposes, the
reduction of dutyhiat might otherwise become
payable.

Without limiting section/5JC, the Commissioner may

determine under that section that an exemption under
section75JB would not be granted in respect of an instrument or
a Part IIIBA statement if the Commissionensalers that the
instrument or Part llIBA statement would, if executed or
finalised, relate or be likely to relate to a duty avoidance
arrangement.

Evenif on an application under secti@®JD it is shown to the
satisfaction of the Commissioner that8on75JB applies, the
Commissioner may refuse to grant an exemption under
section75JB(3) or to issue an exemption certificate under
section75JB(3a) in respect of an instrument or to grant an
exemption under sectiofbJB(3) in respect of a Part I1IBA
statement if the Commissioner considers that the instrument or
Part IlIBA statement relates or is likely to relate to a duty
avoidance arrangement.

Despite subsectiof8), if the Commissioner is required under
section75JC(5) to grant an exemption espect of an

instrument or a Part IIIBA statement, the exemption is to be
granted even if the Commissioner considers that the instrument
or Part IlIBA statement relates or is likely to relate to a duty
avoidance arrangement.
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[Section75JDA inserted by N@9 of 2000 s8(1); amended by
No.2 of 2003 s81; No.66 of 2003 s54.]

75JE. Claw-back (instruments)

(1) If this section applies to an instrumémat has been exempted
from duty under section5JB(3)d

(@) the instrument shall be deemed not to hasen
exempted;

(b) the instrument shall be charged wnalty taxequal to
20% per annum of the duty chargeable on the instrument
calculated from the date of the execution of the
instrument to the date the Commissioner is notified
under sectiorr5JB(4)or (5f)(c), or if the Commissioner
is not so notified, to the date an assessmetiteis
issued by the Commissioner;

(c) the duty angenalty taxshall be paid within one month
after an assessmemticeis issued by the
Commissioner;

(d) the partiego the instrument or, in the case of a
section31B or 31C statementhe parties to the
acquisition transaction or transfer, are jointly and
severally liable to pay the duty apdnalty tax

(e) if a body corporate that is liable to pay the duty and
pendty tax has been wound up voluntarily, its directors
at the time of the resolution to wingb shall be jointly
and severally liable to pay the duty grehalty tax
unless the Commissioner is satisfied @hat

() thewindingup was a creditorsd volun
winding-up (as defined in th€orporations Agt
and

(i)  no creditor was an associate (as defined in the
Corporations Adtof the body corporate;

and
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(H on payment of the duty aqenalty taxhe instrument
shall be deemetb be, and always to havedmestamped.

(2) If this section applies to an instrument in relation to which an
exemption certificate has been issued under se¢&3B(3a),
the exemption certificate is revoked by force of this subsection
and if, under sectiori6D(3)(c), the licenceok a vehicle has
been transferred without duty being payable

(@) the Commissioneshall assess the amount of duty
payable on the transfer under Part IIIC;

(b) thetransfershallbe charged witlpenalty taxequal to
20% per annum of the duty chargeable on the transfer
calculated from the date of the application for the
transfer to the date the Commissioner is notified under
section75JB(4) o (5f)(c), or if the Commissioner is not
so notified, to the date assessmemtoticeis issued by
the Commissioner;

(c) the duty angenalty taxshall be paid within one month
after an assessmemticeis issued by the
Commissioner;

(d) if a body corporate that is liable to pay the duty and
penalty taxhas been woundp voluntarily, its directors
at the time of the resolution to wing shall be jointly
and severally liable to pay the duty gmehalty tax
unless the Commissioner is satisfied @hat

() thewindingup was a creditorsdo vol un
winding-up (as definedn theCorporations Agt
and

(i) nocreditorwas an associate (as defined in the
Corporations Agtof the body corporate;

and
(e) on payment of the duty amknalty taxthe transfer shall
be deemetb be, and always to have bestamped.

(3) For thepurposes of subsecti@@)(a)d
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75JF.

(@)

(b)

the amount to be assessed is the amount of duty that
would have been payable when the licence was
transferred if the exemption certificate had not been in
existence; and

section76E(2) and (3) apply to the assessinas if the

Commissioner were the Director General as defined in
section76B.

[Section75JE inserted by N@8 of 1996 s42; amended by
No.51 of 1997 s8; No.29 of 2000 s9; No.10 of 2001 s172;
No. 36 of 2001 s21; No. 2 of 2003 82; No. 66 62003 s55;
No.11 of 2005 s16.]

Claw-back (Part I1IBA statements)

If this section applies to a Part IlIBA statemént

(@)
(b)

(©)

(d)

thePart IlIBA statemenshall be deemed not to have
been exempted;

thePart IlIBA statemenshall be charged withenalty
taxequal to 20% per annum of the duty chargeable on
thePart IlIBA statementalculated from the date of the
relevant acquisition to the date the Commissioner is
notified under sectio@5JA(3)(c) or 75JB(4) or (5f)(c),
or if the Commissioner is mnso notified, to the date an
assessment notice is issued by the Commissioner;

the duty angenalty taxshall be paid within one month
after an assessment notice is issued by the
Commissioner;

these persons are jointly and severally liable totpay
duty andpenalty taxd

() inthe case of aection76AG statement or
section76AT statemend the parties to the
instrument that gave rise to the relevant
acquisition;

(i)  inthe case of aection76AN statement or
section76ATG statemend the paties to the
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instrument that gave rise to the relevant
acquisition and the corporation that is required to
lodge the sectioid6AN statemenor

section76ATG statement

(e) if a body corporate that is liable to pay the duty and
penalty taxhas been woundpwoluntarily, its directors
at the time of the resolution to wingb shall be jointly
and severally liable to pay the duty grehalty tax
unless the Commissioner is satisfied @hat

(i) thewindingup was a creditorsdo volun
winding-up (as defined ithe Corporations Agt
and

(i)  no creditor was an associate (as defined in the
Corporations Adtof the body corporate;

and

(H on payment of the duty anmbnalty tax the PattiBA
statement shall be deemtedbe, and always to have
been,stamped.

[Section75JF inserted by Nal8 of 1996 s42; amended by
No.29 of 2000 s9; No.10 of 2001 s172; No. 2 of 2003 83;
No.66 of 2003 s56; No.11 of 2004 s15.]

75JG. Offences and recovery of duty etc.
(1) If a person contravenes sectifhJA(3)(9 or 75JB(4)
or (5f)(c) o
(@) the person commits an offence; and

(b) if the offence is committed by a body corporate, an
officer (as defined in sectioghof the Corporations Act)
of the body corporate who is knowingly a party to the
contravention commitan offence.

Penalty:
(@) $20000; and
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(b) an amount equal to the duty chargeable on the
instrument or Part IIIBA statement had it not been
exempted under sectiagfbJA or 75JB.

(2) If a body corporate contravenes sectf&IA(3)(c) or 75JB(4)
or (5f)(c) and the Commissioner is for any reason unable to
recover the duty goenalty taxreferred to in sectiod5JE or
75JF, each officer (as defined in sectgoaf theCorporations
Act) of the body corporate at the time of the contravention who
is knowingly aparty to the contravention shall be liable for the
duty orpenalty tax as the case may be.

(3) Ifin connection with a request under sectf&@IBA or 75J®r
an application under secti@®JB(5g) oi75JD, a person gives
the Commissioner informatioknowing that it is false in a
material particular or knowingly does not give the Commissioner
all material information, the person commits an offence.

Penalty:
(@ $20000; and

(b) an amount equal to the duty that would have been
chargeable o

(i) if adraft instrument or statement, or
information or evidence about a draft
instrument or statement, has been provided to
the Commissioner under sectie®JCoO the
instrument or statement had it been executed
or finalised; or

(i)  if arequest has been nmeadnder
section75JBA or an application has been
made under sectiorbJB(5q) or 75J@ the
instrument or statement concerned.

[Section75JG inserted by Na@l8 of 1996 s42; amended by
No.29 of 2000 s10; No.10 of 2001 s173; No. 2 of 2003 84;
No.11 of 2005 s17.]
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Part IIIBA 0 Duty on change of control of certain
land-owning corporations

[Heading inserted by N@&3 of 1987 s22.]

Division 18 Provisions applicable to this Part

[Heading inserted by N@&3 of 1987 s22; amended by Nd.1
of 2004s.16.]

76. Interpretation in Part IlIBA

(1) Inthis Part, unless the contrary intention appéars

flacquireo, in relation to an interest in a WA company or a
corporation, means to acquire beneficially in any manner or
by any means and includes the irasi@g of an existing
interest, but does not include an acquisition

(@) thatis chargeable with duty under sectr@k(4);
(b) that occurs solely as the resultdof
(i) the appointment of a receiver or trustee in
bankruptcy;
(i)  the appointment of kquidator;
(i)  the making of a compromise or arrangement
under Parb.1 of the Corporations Aét

()  which has been made with the
corporationdés creditors or
them;

(I which has been approved by the
court; and

[(1 deleted]

(IV) inrespect of which the Commissioner
is satisfied that it is not an
arrangement having as its purpose, or
one of its purposes, the defeat of the
object of this Part;
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or

(iv) the distribution of the estate of a deceased
person, including an acquisition thatcurs as
the result oB

() awill, a codicil or an order of a court
varying or modifying the provisions
of a will or codicil; or

(I)  an intestacy or an order of a court
varying or modifying the application,
in relation to the estate of a deceased
person, of the provisions of a law
relating to the distribution of the
assets of persons who die intestate;

or

(c) thatis effected or evidenced by an instrument on
which duty is chargeable under ité&wf the Second
Schedule;

fichattelsd means goods, wes or merchandise other thé&n

(&) goods, wares or merchandise referred to in REM),
(7a) or (7b) of the Third Schedule;

(b) avehicle the transfer of the licence of which is
exempt under iterf of the Third Schedule; or

(c) goods, wares or merchasd used solely or
principally in connection with the business of
primary production (as defined in sectigbD(1)),

and includes an estate or interest in them;
Adiscretionary trusto meansd

(@) atrust under which the vesting of the whole or any
partof the capital of the trust property, or the whole
or any part of the income from that capital, or bdth

(i) is required to be determined by a person either
in respect of the identity of the beneficiaries,
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or the quantum of interest to be taken, or both;
or

(i) will occur in the event that a discretion
conferred under the trust is not exercised:;

or

(b) atrust which is, by regulation, declared to be a
discretionary trust for the purposes of this Part,

but does not includé
(c) atrustthatis sely a charitable trust; or

(d) atrustthatis, by regulation, declared not to be a
discretionary trust for the purposes of this Part;

Adistributable property 0 has the meaning given by
subsectior{4a);

fientitledd means beneficially entitled, afientitlemen® has a
corresponding meaning;

filando includes a mining tenement, and also includles
(a) any estate or interest in land; and

(b) anything fixed to the land including anything that is,
or purports to be, the subject of ownership separate
from the avnership of the land;

Aimineralsd means naturally occurring substances obtained or
obtainable from the earth;

fimining tenemend meansd

(&) amining tenement held under thkiening Act1978
being a mining tenement within the meaning of that
Act or theMining Act1904%

(b) a mining tenement or right of occupancy continued in
force by sectiob of theMining Act1978 and

(c) atenement, right or interest thadis

(i) similar to a tenement or right referred to in
paragrapl{a) or (b); and
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(i)  heldunder the law of another State, a
Territory, the Commonwealth or another
jurisdiction;

Aprimary products 0 has a meaning corresponding with the
definition of Apri maED(lyexgeptoducti ono
that in relation to plants the term extends to {gahat have
not been grown or reared and to parts of them and their
produce;

fAiruleso of a corporation means one or more of the followdng
@ the corporationdés constitution;

(b) replaceable rules applying to the corporation under
the Corporations Act;

(c) internal management rules applying to the
corporation under the Corporations Act;

fishared means a share or stock of a corporation and includes an
interest in a share, arfidhareholdingd has a
corresponding meaning;

fitrusto includes a unit trust seime, but, except in sectigiBA,
does not include a unit trust scheme referred to in
paragrapi{ c) of the definition of dAmarKk
section4(1).

(1a) For the purpose of this Division a reference to the acquisition of
an interest includes &ference to the acquisition of a majority
interest or a further interest within the meaning of sechK
or 76AR or the acquisition of a controlling interest or an
additional interest within the meaning of sectd@ATD
or 76ATK.

(1b) Inthe definitiono f facqui r e(h) areferercaitdtsee ct i on
increase of an interest includes a reference to an increase that
occurs by the cancellation of any shares or the variation of the
rights of any shares.
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(2) For the purposes of section8Al(3)(c), 76 AP(3]c),
76ATB(4)(d) and 76ATI(4)(d}he followingd

(a) are associated persons in relation to a corporétion
(i) arelated corporation;

(i) arelated person within the meaning in
subsectior{3)(a) to (g)

(i)  adirector or secretary of the corporatmma
related corporation;

(iv) aperson who is entitled to any shareholding in
the corporation or a related corporation;

(v) arelative of anyndividualreferred to in
subparagrapfii), (iii), or (iv);
(vi) a corporation in which the corporation orya
person referred to in subparagrdpi), (iv) or
(v) is entitled to any shareholding;
(b) are relatives o&n individualfor the purposes of
paragrapha)(v) o
(i) achild or remoter lineal descendant of the
individual or his spouser de facto parter;

(i) a parent or remoter lineal ancestor of the
individual or his spouser de facto partner

(i)  a brother or a sister of thedividual or his
spouseor de facto partner

(iv) the spouse or de facto partner of the individual;
(v) the spouse aide facto partner of an individual
referred to in subparagragh, (i), or (iii).
(3) For the purposes of this Part the following persons are
relatedd

(&) individuals who are spousgsr de facto partnersf
each other or between whom the relationshignat of
parent and child;

(b) related corporations;
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(c) atrustee and another trustee if there is any beneficiary
common to the trusts of which they are trustees, whether
the beneficiary has a vested share or is contingently
entitled or may benefirdm a discretionary trust;

(d) anindividualand a corporation if thedividual is a
majority shareholder, director or secretary of the
corporation or a related corporation;

(e) anindividualand a trustee if thiedividual is a
beneficiary under theust of which the trustee is a
trustee, whether the person has a vested share or is
contingently entitled or may benefit from a discretionary
trust;

() a corporation and a trusteedif

() the corporation, a majority shareholder, director
or secretary ofthe corporation is a beneficiary of
the trust of which the trustee is a trustee; or

(i) arelated corporation to the corporation is a
beneficiary of the trust of which the trustee is a
trustee,

whether any such beneficiary has a vested share or is
cortingently entitled or may benefit from a discretionary
trust;

(g) persons who acquire interests in a corporation by virtue
of acquisitions that together form or arise from
substantially one transaction or one series of
transactions

(h) persons who acgud interests in a corporation by virtue
of acquisitions that arise from those persons acting in
concert with each other.

(4) For the purposes of subsectid¢@3 and (3)d

(@) an illegitimate person shall be treated as the legitimate
childoft hat <parensson 6
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(b) itis irrelevant whether a relationship is of the whole or
half-blood, or whether it is a natural relationship or a
relationship established by a written laamd

(c) amajority shareholder in relation to a corporation is a
person who woul have a substantial holding in the
corporation under the definition c
section9 of theCorporations Aceven if the reference in
that definition to 5% were a references@o.

(4a) For the purposes of this Part, a referencentitlement to
property of a corporation or trust, or to participate in a
distribution of property of a corporation or trust, is a reference
to entitlement otherwise than as a creditor or other person to
whom the corporation or trust is liable, and a refeecto
distributable property is a reference to property distributable to
persons otherwise than as creditors or other persons to whom
the corporation or trust is liable.

(5) For the purposes of this Part, the entitlement that a person
would have at a pacular time to participate in the distribution
of the property of a corporation on a winding up of the
corporation is an entitlement to an amount calculéted

(@) as if the winding up were carried out at that time in
accordance with the rules of the corgtion and any law
relevant to the winding up, as the rules and law then
exist; or

(b) as if the person had, immediately prior to the winding
up, exercised all powers and discretions exercisable by
the person by reason of having acquired an interest in
the corporatior®

(i) to effect or compel an alteration to the rules;

(i)  to vary the rights conferred by shares in the
corporation; or

(i)  to effect or compel the substitution or
replacement of shares in the corporation with
other shares in the con@tion,
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in such manner as to maximise that amount,

whichever of the amounts under paragréghor (b) results in

the greater amount, unless the Commissioner determines, after
consideration of the circumstances of the case, and where the
calculation uder paragrapkb) results in the greater amount,

that the amount of the entitlement should be calculated under

paragraphl{a).

Ga) I'f the extent of a personds entitlem
distribution of the property of a corporation is unascertainable
or uncertain, that entittement shall be determined for the
purposes of this Part as being the greatest entitlement that the
person could derive from the distribution.

(6) For the purposes of this Part, the entitlement of a person on the
distribution of atrust shall be determined as the greatest
entitlement that the person could derive at any time from the
trust whether by the fulfilment of any condition, the outcome of
any contingency or the exercise of any power or discretion or
otherwise, and in partitar a person that may benefit from, or
the trust property of another trust that may comprise or be
augmented by a benefit from, a discretionary trust shall be
deemed to be entitled to or comprise or be augmentéd by

(@) the property subject to the distionary trust unless the
Commissioner determines otherwise; or

(b) such part of that property as the Commissioner
determines.

(7) For the purposes of section8Al(4), 76AP(4), 76AR(4),
76ATB(6), 76ATI(6) and 76ATK(4)eference to a trust
includes any ther trust if the property of the firshentioned
trusto

(&) includes a share or interest, whether vested or
contingent, or direct or indirect, in that other trust; or

(b) inthe case of a discretionary trust, may comprise or be
augmented by a benefioin that other trust.
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[Section76 inserted by N@B3 of 1987 s22; amended by
No.39 of 1994 s21; No.57 of 1996 s7; No.13 of 1997 s32
and 42; No22 of 1998 s36; No.60 of 2000 s4; No.10 of
2001 s.174; No. 2 of 2003 85; No. 28 of 2003 492; No.66
of 2003 s57; No.11 of 2004 s17.]

76A.  Relevant acquisitions by trustees

(1) Subject to subsectiqi?) if by a relevant acquisition a person, in
the person6s capacity as a trustee,
further interest, a cordlling interest or an additional interest in
a WA company or a corporation, this Part applies as if the
person had acquired the interest beneficially.

(2) If the combined interest in the WA company or corporation of a
beneficiary and any person relatedhe beneficiary is greater
than the combined interest of the trustee and any person related
to the truste®

(&) the relevant acquisition is taken to have been made by
the beneficiary;

(b) the sectior¥6AG statement, sectiof6AN statement,
section76AT statement or sectiof6ATG statement
lodged by the trustee in relation to the relevant
acquisition is taken to have been lodged by the
beneficiary; and

(c) thesection76AG statement, sectiofbAN statement,

section76AT statement or secticf6ATG staterent is
chargeable with duty accordingly.

(3) In this sectiord

fibeneficiarydo means a person beneficially entitled to the
interest in the WA company or corporation acquired by the
trustee, whether the personds inte
or discretionay;

fiinteresto, ficontrolling interesto andfadditional interesto 8
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(@) inrelation to a sectiom6AT statement, have the
meanings given by sectiocttATD; and

(b) inrelation to a sectio6ATG statement, have the
meanings given by sectiatbATK;

fAinter eso, fimajority interest o andfifurther interesto o

(@) inrelation to a section6AG statement, have the
meanings given by sectiacttAK; and

(b) inrelation to a sectio@6AN statement, have the
meanings given by sectiatbAR,;

fAirelevant acquisitiond hasthe meaning given by sectigi®AJ,
76AQ, 76ATC or 76ATJ (as the case requires).

[Section76A inserted by No. 2 of 20038%; amended by
No.66 of 2003 s58; No.11 of 2004 s18.]

76AA. Assessment in the absence of a dutiable statement

If the Commis®ner suspects that a corporation is required by
section76AN or 76 ATG to lodge a dutiable statement in respect

of a relevant acquisition but no such statement has been lodged,

the Commi ssioner may exercise the
under section49 and P of theTaxation Administration

Act2003as ifd

(a) the corporation were a corporation to which Divisin
or 3b applies;

(b) an acquisition had occurred; and

(c) the acquisition resulted in a person having an

entitlement referred to isection76 AR(1) or 76 ATK(1)
to such an extent as the Commissioner may determine.

[Section76AA inserted by No. 2 of 20036, amended by
No.66 of 2003 s59; No.11 of 2004 s19.]
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76AB. Request that Commissioner determine whether dutiable
statement isrequired to be lodged

(1) A person may, within Znonths after the making of an
acquisition, request the Commissioner to determine whether a
dutiable statement is required to be lodged by that person under
section76AG, 76AN, 76AT or 76ATG in respect did
acquisition.

(2) A request under subsecti¢h) must be made in an approved
form and must includé

(@) the information that would be required unéer
() section76AG(4)(a) to (f);
(i)  section76AN(3)(a) to (f);
(i)  section76AT(8)(a) to (h), 9)(a) to (c) or (10)(a)
to (c); or
(iv) section76 ATG(7)(a) to (h), (8)(a) to (c) or (9)(a)
to (c),
if the request were a dutiable statement; and
(b) any prescribed information.

(3) If arequestis made by a person under subse(tjaas to
whether adutiable statement is required to be lodged by that
person and that request complies with subse¢#pa

(@) the Commissioner shall make the requested
determination; and

(b) any requirement to lodge a dutiable statement under
section76AG, 76AN, 76ATor 76ATG in respect of the
acquisition does not apply in relation to that person.

(4) Despite subsectiof8)(a) if the Commissioner needs any further
information and evidence to make the determination, the
Commissioner may defer the determination andireghe
person making the request to provide that information and
evidence to the Commissioner within such reasonable period
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(thefispecified period) as the Commissioner specifies in the
requirement.

(5) If at the end of the specified period the Commissiadoes not
have sufficient information and evidence to make the requested
determinatiord

(@) the Commissioner is no longer required to make the
determination; and

(b) any requirement that the person making the request
lodge a dutiable statement undection76AG, 76AN,
76AT or 76ATG in respect of the acquisition is revived
as if the request had never been made.

(6) If the Commissioner determines that the person making the
request is not required to lodge a dutiable statement under
section76AG, 76AN,76AT or 76ATG, the Commissioner shall
notify that person accordingly.

(7) If the Commissioner determines that the person making the
request is required to lodge a dutiable statement under
section76AG, 76AN, 76AT or 76ATG, the request under
subsectior{l) and any information and evidence provided with
the request or under subsect{dh are taken to be the dutiable
statement lodged by the person.

[Section76AB inserted by N&6 of 2003 s60; amended by
No.11 of 2004 s20.]

[76ACG-76AF. Repealed by N&@ of 2003 s86.]

Division 28 Companies taken to be registered in Western
Australia

[Headinginserted by No33 of 1987 s22; amended by NA.0
of 2001 s175; No. 2 of 2003 87.]
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76AG. Preparation of dutiable statement

(1) Whereby a relevanacquisition a person acquires a majority
interest or a further interest &

(&) a WA company to which this Division applies; or

(b) a WA company to which this Division would apply if
the reference to the value of land in sectiéal(2)(b)
were a refenece to the value of land, goods, wares and
merchandise,

the person shall, within @onths after the acquisition, lodge a
statement with the Commissioner in respect of that acquisition.

Penalty: $2M00.

(2) If arequirement under subsecti) arises in circumstances
where a person acquires a majority interest or a further interest
by reason of acquisitions by him and a related person or related
persons being aggregated, one of such persons shalldodge
dutiable statemeninder that subsection of all acquisitions on
behalf of all such persons.

(3) A dutiablestatement must be prepared in an approved form.

(4) Thedutiable statemersthall include the following
informationd

(@) the name and address of fferson who has acquired a
majority interest or a further interest and of any related
person referred to in subsecti(®);

(b) the date of the acquisition;

(c) particulars of the interest acquired and all interests
previously acquired by the person aetated person in
the WA company;

(d the personbdés estimate of the unen
land and chattels iWesternAustraliato which the WA
company is entitled as #ie date of the acquisitipn

(da) particulars of any chattels, whether situatetvestern
Australia or not, to which the WA company was entitled
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in the 12months preceding the date of the acquisition
and acquired, directly or indirectly, by the person or a
related person in that period;

(db) t he personds esti maueef of t he unen
those chattels;

() the personds estimate of the unen
property of the WA company astae date of the
acquisition; and
(H if the dutiable statement is lodged because of
subsectior{1)(b), a notation to that effect and buc
information relating to the goods, wares and
merchandise referred to in subsectfbj(b), and their
ownership and acquisition, as the approved form
requires to be provided.

(5) A dutiable statement lodged under subsedfigns taken to be
an instrumat evidencing the relevant acquisition and is
chargeable with duty accordingly.

(5a) If, in the case of a dutiable statement lodged because of
subsectior{1)(b), the Commissioner is satisfied that the
entitlement to, and valuation of, the goods, wares and
merchandise referred to in subsectjd)(b) were not part of an
arrangement or scheme having as its purpose, or one of its
purposes, the defeat of the object of this Division, the
Commissioner may determine that subsect®)rdoes not apply
to the dutidle statement.

(5b) In deciding whether or not to make a determination under
subsectior{5a) the Commissioner may have regard to

(@) the source of the goods, wares and merchandise and the
source of funding for their acquisition;

(b) their nature andheir relevance to any business carried
on by the WA company or any subsidiary;

(c) the period for which they have been and are likely to
remain the property of the WA company or any
subsidiary; and
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(d) any other matter that the Commissioner considers
relevant.

(5¢) A determination made under subsectfba) has effect
according to its terms and the Commissioner is to give notice of
it to the person who lodged the dutiable statement.

(5d) If the person who lodged the dutiable statement requests the
Commissioner to give reasons why the Commissioner has not
made a determination under subsec{tem), the Commissioner
is to give reasons to the person.

[Section76AG inserted by N&3 of 1987 s22; amended by
No.41 of 1989 s15; No.39 of 1994 s21; No.22 of 1998 s38
and 39; No60 of 2000 s7; No.3 of 2001 s20; No. 2 of 2003
s.88; N0.66 of 2003 s61.]

76AH. Statement chargeable with duty

(1) A section76AG statemen chargeable, in accordance with
section76AL, with duty at the rate pwided for in item4(1) of
the Second Schedule calculated as folléws

(&) where thesection76AG statementelates to a relevant
acquisition within sectio@6AJ(1)(a)(i), the duty shall
be calculated on the dutiable value determined under
section76AL(2);

(aa) where the sectio6AG statement relates &relevant
acquisition within sectio@6AJ(1)(a)(ii), the duty
() shall be calculated on the dutiable value
determined under sectigibAL(2a)(a); but

(i)  shall be reduced by the amount of duty
deternined on the dutiable value calculated
under sectiolm6AL(2a)(b);

and

(b) where thesection76AG statementelates to a relevant
acquisition within sectio@6AJ(1)(b), the duty
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() shall be calculated on the dutiable value
determined under sectigitAL(3)(a); but

(i) shall be reduced by the amount of duty
determined on the dutiable value calculated
under sectiof6AL(3)(b).

(2) Notwithstanding iten#(1) of the Second Schedule, where the
value of the land and chattels under secfi6AL(4) does not
exceed $1500000 the duty chargeable under this section shall
be calculated as follows, and where parag(aph or (b) of
subsectior{l) applies shall be so calculated in terms of
subparagraph@) and (ii) of that paragrap

A - $1000 000 s B
$500 000

whered

A s the valueof the land and chattels situated/festern
Australiato which the WA company is entitled as
provided in sectio@6AL(4) at the time of the relevant
acquisition; and

B s the duty calculated under itef(il) of the Second
Schedule on the dutiable valugelenined under
section76AL.

(3) There shall be deducted from the duty chargeabla
section76AG statementany duty paid under itedA(1) of the
Second Schedule in respect of any instrument effecting or
evidencing the acquisition of any interest whiglaken into
account in determining liability under sectid8AG to lodge
that statement, except any duty previously deducted under this
subsection in respect ofsaction76 AG statement previously
lodged in relation to the acquisition

(4) Subject to gbsection(5), if a sectiorv6AG statement contains
particulars of any chattels as required by secti®éhG(4)(da),
then, in addition to the duty chargeable under subse(tjothe
section76AG statement is chargeable with duty at the rate
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provided for n item4(1) of the Second Schedule calculated on
the unencumbered value of the chattels, but duty shall not be
charged in respect of

(a) any of the chattels in respect of which duty has been
paid under sectioB1B, 31C or 70 by the person who
made theelevant acquisition to which the sectibhAG
statement relates or by a related person;

(b) any of the chattels in respect of whiath valorenduty
has been paid by that person, or a related person, in
another jurisdiction; or

(c) any of the chattels than the opinion of the
Commissioner, are usually not situated in Western
Australia.

(5) The sectiorvy6AG statement is not chargeable with duty under
subsectior{4) if the Commissioner is satisfied that no
transaction by means of which the chattels virenesferred
from the WA company to the person who made the relevant
acquisition, or a related person, was effected for the collateral
purpose of reducing the duty that otherwise would be
chargeable in respect of the relevant acquisition.

[Section76AH inerted by No33 of 1987 s22; amended by
No.39 of 1994 s14 and 21; No22 of 1998 s38 and 40;
No.60 of 2000 s8; No.36 of 2001 s22; No. 2 of 2003 89;
No.66 of 2003 s62; No.11 of 2004 s21.]

76Al. Companies to which this Division applies

(1) ThisDivision applies to a WA company if it is a lahadlder
within the meaning in subsecti¢p) unlesd

() itis listed on a recognised financial market; and

(b) the Commissioner is satisfied that its listing was not part
of an arrangement or lseme having as its purpose, or
one of its purposes, the defeat of the object of this Part.
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(1a) For the purposes of subsectidn(b) the Commissioner may
take into account any matter that the Commissioner considers is
relevant but must take into account

(& how long the WA company hd=en listed on a
recognised financial market;

(b) any conditions or exemptions that apply to the approval
of the listing of the company;

(¢ who owns the companyds shares,;

(d what proportion ofeavall@ete ompanyo©os
be traded on the market; and

() the turnover of the companyds sha

(2) A WA company is a lartholder for the purposes of this
Division if at the time of a relevant acquisitidn

(a) itis entitled to land situated Wegern Australisand the
unencumbered value of the land is not less than
$1000000, or it is entitled to land situated\iiestern
Australiaas a ceowner of the freehold or of a lesser
estate in the land and the value of the whole of the
freehold or lessegstate is not less than 800000; and

(b) the value of all land to which the WA company is
entitled, whether situated Western Australi@r
elsewhere, is 60% or more of the value of all property to
which it is entitled, other than property directed&
excluded by subsectidB),

or if the Commissioner determines that paragrdphand (b)
would have applied to the WA company at the time of the
relevant acquisition but for a transaction, or series of

transactions, which onhedasiise Commi ssi o
purpose, or one of its purposes, the defeat of the object of this
Division.
(2a) If the Commissioner makes a determination under
subsectior{2) 6
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(@) the Commissioner is to give notice of it to the person
who made the relevant acquisition;

(b) the notice is to contain reasons for the determination;

(c) for the purposes of sectigitAG(1) the relevant
acquisition is taken to have occurred when the notice is
given; and

(d) areference in another provision of this Division to land
and chattks situated in Western Australia to which the
WA company is entitled includes a reference to property
so situated to which it would have been entitled but for
the transaction, or series of transactions, to which the
determination relates.

(3) The following property of a WA company, or of any subsidiary
within the meaning in subsecti¢4), shall not be included for
the purpose of calculating the value of property under
subsectior(2)(b) &

(@) cash or money in an account at call;

(b) negotiable instrumest and money on deposit with any
person;

(ba) property consisting of rights or interests under a sales
contract (including a forward sales contract) relating to
minerals, primary products or other commodities;

(bb) an amount paid or payable to the WA quany or a
subsidiary under a contract or agreement referred to in
subsectior{5)(b);

(c) money lent by the WA company or a subsidiarg to

() any person who in relation to the WA company
is an associated person; or

(i) any person at call or in ternisat require or
allow full repayment to the WA company within
12 months after the money is lent;

(d) wherea corporations a subsidiary of the WA company
by virtue of Division6 of Partl.2 of theCorporations
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Act, or would be a subsidiary of it by virteé that

Di vision i f 46@)iaad(i)iofthesect i on
Corporations Act were deleted and
inserted insteadhe shareholding of the WA company in

the corporation, but without limiting subsecti@);

(e) inthe case of the WA cgmany, property consisting of a
share or interest in a trust referred to in subse¢tin

(ea) alicence or patent or other intellectual property
(including knowledge or information that has a
commercial value) relating to any process, technique,
method,design or apparatus &

(i) locate, extract, process, transport or market
minerals; or

(i) grow, rear, breed, maintain, produce, harvest,
collect, process, transport or market primary
products;

(eb) stores, stockpiles or holdings of minerals or pryna
products (whether processed or unprocessed) produced
by the WA company or a related person,;

(ec) future tax benefits (whether in the nature of tax losses,
capital losses, foreign losses or foreign tax credits) under
thelncome Tax Assessment ABB7or Income Tax
Assessment A&B360f the Commonwealth or similar
benefits under the laws of another jurisdiction;

(ed) any property prescribed for the purposes of this
subsection; and

(H any other property, whether of the same nature as or a
different naure from the foregoing, in respect of which
it is not shown to the Commi ssion
reason foownership by the WA company or the
subsidiary within the meaning in subsect{@dis not
for the purpose of defeating the object of this Bi.

(3a) In forming an opinion for the purposes of subsec{R)(f) the
Commissioner may have regarddo
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(a) the source of the property and the source of funding for
its acquisition;

(b) its nature and its relevance to any business carried on by
theWA company or the subsidiary;

(c) the period for which it has been and is likely to remain
the property of the WA company or the subsidiary; and

(d) any other matter that the Commissioner considers
relevant.

4 Without | imitingdobhe am&®WaAnicogpafyfieéermst
deemed to be entitled to land or property to the extent that a
subsidiary is entitled to that land or property, and for the
purposes of this subsection a subsidiafy is

(@) a subsidiary corporation by virtue of Divisiérof
Part1.2 of theCorporations Act, or a corporation that
would be a subsidiary corporation by virtue of that
Division if 46@Yiyaad(i)ofthesect i on
Corporations Act were deleted and
inserted instead, or any other corporation whieee WA
company would be entitled if the corporation were to be
wound up, after the time of the relevant acquisition, to
participate in a distribution of the property of the
corporation to an extent not less than 50% of the value
of the distributable propest

(b) the trustee of any trust where the WA company or a
subsidiary corporation of the WA company, as defined
in paragraplfa) 6
(i) is entitled to a share or interest in the trust,
whether vested or contingent; or

(i)  inthe case of a discretionamst, may benefit
from that trust;

(c) any corporation, where the trustee of a trust in which the
WA company or a subsidiary corporatién

(i) is entitled to a share or interest, whether vested
or contingent; or
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(i) inthe case of a discretionary trustay benefit
from that trust,

would be entitled if the corporation were to be wound
up, after the time of the relevant acquisition, to
participate in a distribution of the property of the
corporation to an extent not less than 50% of the value
of the dstributable propertyor

(d) any other corporation or the trustee of any other trust
that would by an application of this subsection be a
subsidiary of a corporation that is a subsidiary of the
WA company.

(5) In determining the entitlement of an entityland for the
purposes of this section or sectit®AL o

(a) if the entity has contracted or agreed to acquire an
interest in land, that contract or agreement is to be
regarded as having been completed even if it has not yet
been completed; and

(b) if the entity has contracted or agreed to dispose of an
interest in land but that contract or agreement has not yet
been completed, that contract or agreement is to be
disregarded.

(6) In determining the entitlement of an entity to property other
than land ér the purposes of this sectién

(a) if the entity has contracted or agreed to dispose of an
interest in such property, that contract or agreement is to
be regarded as having been completed even if it has not
yet been completed; and

(b) if the entityhas contracted or agreed to acquire an
interest in such property but that contract or agreement
has not yet been completed, that contract or agreement is
to be disregarded.
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[Section76Al inserted by NB3 of 1987 s22; amended by
No.39 of 1994 s21; No.57 of 1997 s113(2); No.53 of 1999
S.23; N0.60 of 2000 s9; No.3 of 2001 s25; No.10 of 2001
s.176; No. 2 of 2003 €0; No. 21 of 2003 28; No.66 of 2003
S.63; N0.11 of 2004 s22; No. 11 of 2005 4.8, 19 and 22.]

76AJ. Me a n i nrglevantfacqisitiono

(1) An acquisition is a relevant acquisition for the purposes of this
Division 8
(a) if by that acquisition a person acquires a majority
interest in a WA company by acquiring an inteest

(i) thatis itself a majority interest in theAV
company; or

(i) thatis, when taken with each previous
acquisition of an interest in the WA company
made by the person on or after the relevant day
for that acquisition, a majority interest in the WA
company;

or

(b) if by that acquisition a persom@uires a further interest
in the WA company.

(2) If subsection(1)(b) applies to an acquisition,
subsectior{1)(a)(ii) does not apply to it.

(2a) A previous acquisition of an interest in the WA company is not
to be taken into consideration under subieadil)(a)(ii) if, at
the time of that acquisition, the WA company was not a
land-holder for the purposes of this Division as enacted at that
time.

(2b) Subject to subsectiqgi2a), a previous acquisition of an interest
in the WA company is to be takenantonsideration under
subsectior{1)(a)(ii) even if, at the time of that acquisition, this
Division did not apply to the WA company because of
section76Al(1)(a) andb).
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(3) For the purposes of subsectidn(a)(ii) and
section76AL(2a)(b), if a personauires an interest in a WA
company (thdéiearlier acquisitiono) and, after that acquisition,
that person acquires another interest in the WA company (the
filater acquisitiono) because of an arrangement that was
entered into during the relevant period, &alier acquisition is
to be regarded as having been made on or after the relevant day
for the later acquisition even if it was not so made.

(4) In this sectiord
firelevant dayo for an acquisition mearts

(a) if the acquisition was or is made on or afte
10 August2000 but before 1August20029
10 August1999; or

(b) if the acquisition is made on or after
11 August20028 the day that is $ears before the
day of the acquisition.

(5) In subsectiorf3) &
firelevant periodo meansd

(a) if the earlieracquisition was made before
10 August19990 the period beginning on the day
that is one year before the day of that acquisition and
ending on the day that is one year after the day of that
acquisition;

(b) if the earlier acquisition was made on or after
10 August1999 but before 18ugust200008 the
period beginning on the day that is one year before
the day of that acquisition and ending on the day that
is 3years after the day of that acquisition; or

(c) if the earlier acquisition was or is made orafier
10 August20000 the period beginning on the
relevant day for that acquisition and ending on the
day that is 3/ears after the day of that acquisition.
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(6) Subsectior{3) does not apply in relation to an arrangement
entered into before 1August2000 unless, because of the
arrangement, the person referred to in that subsection had the
right to acquire the other interest referred to in that subsection.

[Section76AJ inserted by N&O of 2000 s10; amended by
No.66 of 2003 s64; No.11 of 2004s.23.]

76AK. Me ani nigterestd , i maj or i t yuthemt er est 0 or
interesto

(1) For the purposes of this Division, a person acquires an interest
in a WA company if the person acquires, or the person and any
related person acquire, an entitlement shel the person, or
the person and any related person, would be entitled if the WA
company were to be wound up to participate in a distribution of
the property of the WA company.

(2) For the purposes of this Division, a person acquires a majority
interestin a WA company if the person acquires, or the person
and any related person acquire, an interest in the WA company
such that having acquired that interest the person, or the person
and any related person, would be entitled if the WA company
were to be wond up to participate in a distribution of the
property of the WA company to an extent greater than 50% of
the value of the distributable property and, in
section76AJ(1)(a)(i) and (ii) and subsecti@B), fimajority
interesto has a corresponding meaning.

(3) For the purposes of this Division, a person acquires a further
interest in a WA company &

(@) the person has, or the person and any related person
have, a majority interest in the WA company;

(b) the acquisition of that majority interest gave tisa
liability for duty under this Part; and

(c) the person acquires, or the person and any related person
acquire, an interest in the WA company such that having
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76AL.
1)

(1a)

(2)

(2a)

acquired that interest the person, or the person and any
related person, would be entitlddhe WA company

were to be wound up to participate further in a
distribution of the property of the WA company.

[Section76AK inserted by N&O of 2000 s10.]

How dutiable value is determined

Where sectiolf6AH(1) applies, duty is chargealite
accordance with this section on the basis of the value free of
encumbrancedithe dutiable valued) of the land and chattels
situated in Western Australia to which the WA company is
entitled.

The method of determining the dutiable value dependken
nature of a relevant acquisition by which a person acquires an
interest in a WA company.

Where the relevant acquisition is within secttBAJ(1)(a)(i)

the dutiable value is the same proportion of the value of the land
and chattels situated Western Australido which the WA
company is entitled, as provided by subsectinat the time

of the acquisition, as the proportion of the property of the WA
company to which the person, or the person and any related
person, would be entitled, as prowide subsectioii5), after

the acquisition.

Where the relevant acquisition is within sectd@AJ(1)(a)(ii)
the dutiable valué

(a) for the purposes of sectigi®AH(1)(aa)(i), is the same
proportion of the value of the land and chattels situated
in Western Australia to which the WA company is
entitled, as provided by subsecti@), at the time of the
acquisition, as the proportion of the property of the WA
company to which the person, or the person and a
related person, would be entitled, as predidh
subsectior(5), after the acquisition of the majority
interest;
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(b) for the purposes of sectiagitAH(1)(aa)(ii), is the same
proportion of the value of the land and chattels situated
in Western Australia to which the WA company is
entitled, as proded by subsectiof), at the time of the
acquisition, as the proportion of the property of the WA
company to which the person, or the person and a
related person, would have been entitled, as provided in
subsectior(5), before the relevant day as defined
section76AJ(4).

(3) Where the relevant acquisition is within sectit@AJ(1)(b) the
dutiable valued

(@) for the purposes of sectigitAH(1)(b)(i), is the same
proportion of the value of the land and chattels situated
in Western Australido which the WA company is
entitled, as provided by subsecti@), at the time of the
acquisition, as the proportion of the property of the WA
company to which the person, or the person and a
related person, would be entitled, as provided in
subsectior(b), after tke acquisition of the further
interest;

(b) for the purposes of sectiagitAH(1)(b)(ii), is the same
proportion of the value of the land and chattels situated
in Western Australigdo which the WA company is
entitled, as provided by subsecti@), at the tine of the
acquisition, as the proportion of the property of the WA
company to which the person, or the person and a
related person, would have been entitled, as provided in
subsectior{5), at the time of the immediately preceding
relevant acquisition by #t person, or a related person.

(4) For the purposes of subsectid@}, (2a) and (3), the
unencumbered value of the land and chattels to which a WA
company is entitled at any time is the sund of

(&) inthe case of land and chattels to which the WA
company is entitled without reference to subsect@n
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of section76Al, the unencumbered value of the land and
chattels at that time; and

(b) inthe case of land and chattels to which a subsidiary is
entitled as mentioned in that subsection, the amount to
which, if the property of a subsidiary or of all
subsidiaries in the chain of relationships were to be
distributed at that time (in the case of a corporation, on
the basis of a winding up), without having regard to any
liabilities of the same, the WA compampuld be
entitled in respect of the unencumbered value at that
time of land and chattels to which the subsidiary is, or
all subsidiaries are, entitled.

(5) Forthe purposes of subsectiof@y, (2a) and (3), the property of
a WA company to which a persa, the person and any related
person, would be entitled is the property to which the person, or
the person and any related person, would be entitled if the WA
company were to be wound up after the acquisition.

[Section76AL inserted by N&3 of 1987 s22; amended by
No.39 of 1994 s21; No.22 of 1998 s38; No.60 of 2000 s11;
No. 2 of 2003 91; No.11 of 2004 s24.]

76AM. Liability for duty

Without limiting sectionl7(1)(c), wherean acquisition is a
relevantacquisition by virtue of a person and any related person
acquiring an interest in a WA company all such persons are
jointly and severally liable for the duty chargeable under this
Division on the sectio6AG statement lodgad relation to the
acquisition

[Section76AM inserted by N&3 of 1987 s22; amended by
No.39 of 1994 s21; No.60 of 2000 s12; No. 2 of 2003 €2;
No.66 of 2003 s65.]
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Western Australia, and certain other companies not within
Division 2

Division 38 Corporations incorporated, or taken to be
registered, outside Western Australia, and certain other

companies not within Division2

[Headinginserted by No10 of 2001 s177; amended by N@.
of 2003 s93.]

76AN. Preparation of dutiable statement
(1) Whereby a relevant acquisition a person acquires a majority
interest or a further interest

(&) a corporation to which this Division applies; or

(b) a corporation to which this Division would apply if the
reference to the value of land in sect@@AP(2)(b)
were a reference to the value of land, goods, wares and
merchandise,

the corporation shall, within @onths after the acquisition,
lodge a statement with the Commissioner in respect of that
acquisition.
Penalty: $2M00.
(2) A dutiable statement must be prepared in an approved form.
(3) Thedutiable statemntshall include the following
informationd

(@) the name and address of the person who has acquired a
majority interest or a further interest, and of any related
person if the acquisition is required to be aggregated
with an acquisition by such person;

(b) the date of the acquisition;

(c) particulars of the interest acquired and all interests
previously acquired by the person or a related person in
the corporation;

page 202 Compare 01 Jul 2006 [16-b0-04] / 04 Jul 2006 [16-c0-05]

Extract from www.slp.wa.gov.au, see that website for further information



Stamp Act 1921

Duty on change of control of certain land-owning corporations Part IIIBA

Corporations incorporated, or taken to be registered, outside Division 3
Western Australia, and certain other companies not within
Division 2

S. 76AN

(d the cor por attheauneacsimbersdivalumaft e o f
all land and chattels iWestern Australigo which the
corporation is entitled as Hte date of the acquisitipn

(da) particulars of any chattels, whether situated in Western
Australia or not, to which the corporation was entitled in
the 12months preceding the date of the acigjiois and
acquired, directly or indirectly, by the person or a related
person in that period,;

(db) t he corporationds estimate of
those chattels;

() the corporationédés estimate of
the property of the cporation as at the date of the
acquisition; and

() if the dutiable statement is lodged because of
subsectior{1)(b), a notation to that effect and such
information relating to the goods, wares and
merchandise referred to in subsectfb)(b), and their
ownership and acquisition, as the approved form
requires to be provided.

(4) A dutiable statement lodged under subsedfigns taken to be
an instrument evidencing the relevant acquisition and is
chargeable with duty accordingly.

(4a) If, in the case o& dutiable statement lodged because of
subsectior{1)(b), the Commissioner is satisfied that the
entitlement to, and valuation of, the goods, wares and
merchandise referred to in subsectfb)(b) were not part of an
arrangement or scheme having as itppse, or one of its
purposes, the defeat of the object of this Division, the
Commissioner may determine that subsecf@jrdoes not apply
to the dutiable statement.

(4b) In deciding whether or not to make a determination under
subsectior{4a) the Commisioner may have regard &
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(a) the source of the goods, wares and merchandise and the
source of funding for their acquisition;

(b) their nature and their relevance to any business carried
on by the corporation, trustee or related corporation;

(c) the period for which they have been and are likely to
remain the property of the corporation, trustee or related
corporation; and

(d) any other matter that the Commissioner considers
relevant.

(4c) A determination made under subsectfdéa) has effect
according to its terms and the Commissioner is to give notice of
it to the corporation.

(4d) If the corporation requests the Commissioner to give reasons
why the Commissioner has not made a determination under
subsectior{4a), the Commissioner is to giveasons to the
corporation.

[Section76AN inserted by N@3 of 1987 s22; amended by
No.41 of 1989 s16; No.22 of 1998 s38 and 41; No60 of
2000 s.13; No.3 of 2001 s21; No. 2 of 2003 €4; No.66 of
2003 s66.]

76A0. Statement chargeable wi duty

(1) A section76AN statemenis chargeable, in accordance with
section76AS,with duty at the rate provided for in iteffl) of
the Second Schedule calculated as folléws

(&) where thesection76AN statementelates to a relevant
acquisition witlin section76 AQ(1)(a)(i), the duty shall
be calculated on the dutiable value determined under
section76AS(2);
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(2)

(aa) where the sectior6AN statement relates &xelevant

(b)

acquisition within sectio@6AQ(1)(a)(ii), the dutyd
(i) shall be calculated oneldutiable value
determined under sectigibAS(2a)(a); but

(i)  shall be reduced by the amount of duty
determined on the dutiable value calculated
under sectiolf6AS(2a)(b);

and

where thesection76AN statementelates to a relevant
acquisition wihin sectionf6AQ(1)(b), the duty
(i) shall be calculated on the dutiable value
determined under sectiagitAS(3)(a); but

(i)  shall be reduced by the amount of duty
determined on the dutiable value calculated
under sectiolf6AS(3)(b).

Notwithstandngitem 4(1) of the Second Schedule, where the
value of the land and chattels under secfi6AS(4) does not
exceed $500000 the duty chargeable under this section shall
be calculated as follows, and where parag(aph or (b) of
subsectior{l) appliesshall be so calculated in terms of
subparagraph@) and (ii) of that paragraph

A - $1000 000 s B
$500 000

whered

A

is the value of the land and chattels situated/estern
Australiato which the corporation is entitled as provided
in section76AS(4) at the time of the relevant
acquisition; and

is the duty calculated under itef(il) of the Second
Schedule on the dutiable value determined under
section76AS.
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(3) Thereshallbe dedated from the duty chargealda a
section76AN statementany duty paid under itedA(1) of the
Second Schedule in respect of any instrument effecting or
evidencing the acquisition of any interest which is taken into
account in determining liability undsection76AN to lodge
that statement, except any duty previously deducted under this
subsection in respect ofsaction76 AN statement previously
lodged in relation to the acquisition

(4) Subjectto subsectiorts), if a sectiorv6AN statement contains
particulars of any chattels as required by secfi®AN(3)(da),
then, in addition to the duty chargeable under subse(tjothe
section76AN statement is chargeable with duty at the rate
provided for in item¥(1) of the Second Schedule calculated on
theunencumbered value of the chattels, but duty shall not be
charged in respect af

(&) any of the chattels in respect of which duty has been
paid under sectioB1B, 31C or 70 by the person who
made the relevant acquisition to which the secti®AN
statemat relates or by a related person;

(b) any of the chattels in respect of whiathvaloremduty
has been paid by that person, or a related person, in
another jurisdiction; or

(c) any of the chattels that, in the opinion of the
Commissioner, are usually nsituated in Western
Australia.

(5) The sectiorvy6AN statement is not chargeable with duty under
subsectior{4) if the Commissioner is satisfied that no
transaction by means of which the chattels were transferred
from the corporation to the person wimade the relevant
acquisition, or a related person, was effected for the collateral
purpose of reducing the duty that otherwise would be
chargeable in respect of the relevant acquisition.

[Section76A0 inserted by N&3 of 1987 s22; amended by
No0.39 d 1994 s14; No.22 of 1998 s38 and 42; No60 of
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2000 s.14; No.36 of 2001 s22; No. 2 of 2003 €5; N0.66 of
2003 s67; No.11 of 2004 s25.]

76AP. Corporations to which this Division applies

(1) ThisDivision applies to a corporationdf
(@ itiso
(i) abody corporatthat is taken to be registered
outside Western Australia (for the purposes of
the Corporations Act) or that is otherwisemed
or incorporated outsidé/estern Australianot
being a body corporate thatds
(A) within paragaphs(a) to (d) of
section66A(4) of the Corporations
Law; or
(B) a subsidiary, within the meaning in
section76Al(4), of a WA company to
which Division2 applies;
or
(i) a WA company that would be a subsidiary,
within the meaning in sectiof6Al(4), of a body
corporate referred to in subparagrdphf that
body corporate were a WA company;

and
[(b) deleted]
(c) itis alandholder within the meaning in subsecti@®),

unlessd
(d) itis listed on a recognised financial market; and

(e) the Gmmissioner is satisfied that its listing was not part
of an arrangement or scheme having as its purpose, or
one of its purposes, the defeat of the object of this Part.
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(1a) For the purposes of subsectidn(e) the Commissioner may
take into account anyatter that the Commissioner considers is
relevant but must take into account

(@)
(b)

(©)
(d)

(€)

how long the corporation has been listed on a recognised
financial market;

any conditions or exemptions that apply to the approval
of the listing of the corporation;

who owns the corporationbés shar

what proportion of the corporat
to be traded on the market; and

the turnover of the corporation

(2) A corporation is a lanttolder for the purposes of tHEvision
if at the time of a relevant acquisitién

(@)

(b)

it is entitled to land situated Western Australiand the
unencumbered value of the land is not less than
$1000000, or it is entitled to land situated\iiestern
Australiaas a ceowner of thereehold or of a lesser
estate in the land and the value of the whole of the
freehold or lesser estate is not less tha@@1000; and

the value of all land to which the corporation is entitled,
whether situated iWVestern Australi@r elsewhere, is
60% or more of the value of all property to which it is
entitled, other than property directed toebxeluded by
subsectior(3),

or if the Commissioner determines that paragrdphand (b)
would have applied to the corporation at the time of the rateva
acquisition but for a transaction, or series of transactions, which

i n

the Commi ssionero6s opinion had

purposes, the defeat of the object of this Division.
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(2a) If the Commissioner makes a determination under
subsectior(2) 8

(@) the Commissioner is to give notice of it to the
corporation;

(b) the notice is to contain reasons for the determination;

(c) for the purposes of sectigitAN(1) the relevant
acquisition is taken to have occurred when the notice is
given; and

(d) areference in another provision of this Division to land
and chattels situated in Western Australia to which the
corporation is entitled includes a reference to property
so situated to which it would have been entitled but for
the transaction, or serie$ transactions, to which the
determination relates.

(3) The following property of a corporation, or of a trustee or
another corporation referred to in subsectin shall not be
included for the purpose of calculating the value of property
under subseion (2)(b) 6

(@) cash or money in an account at call;

(b) negotiable instruments, and money on deposit with any
person;

(ba) property consisting of rights or interests under a sales
contract (including a forward sales contract) relating to
minerals, pimary products or other commodities;

(bb) an amount paid or payable to the corporation or the
trustee or other corporation referred to in subseg¢tdpn
under a contract or agreement referred to in
subsectior{5)(b);

(c) money lent by the corporation artrustee or a related
corporation referred to in subsecti@) too

() any person who in relation to the corporation is
an associated person; or
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(i) any person at call or in terms that require or
allow full repayment to the corporation within
12 monts after the money is lent;

(d) inthe case of the corporation, property consisting of a
shareholding in another corporation referred to in
subsectior{4) or of a share or interest or entitlement
under a trust referred to in that subsection;

(da) alicerce or patent or other intellectual property
(including knowledge or information that has a
commercial value) relating to any process, technique,
method, design or apparatussto

() locate, extract, process, transport or market
minerals; or

(i) grow, rar, breed, maintain, produce, harvest,
collect, process, transport or market primary
products;

(db) stores, stockpiles or holdings of minerals or primary
products (whether processed or unprocessed) produced
by the corporation or a related person;

(dc) future tax benefits (whether in the nature of tax losses,
capital losses, foreign losses or foreign tax credits) under
thelncome Tax Assessment ABB7or Income Tax
Assessment AtB360f the Commonwealth or similar
benefits under the laws of another gdiction;

(dd) any property prescribed for the purposes of this
subsection; and

(e) any other property, whether of the same nature as or a
different nature from the foregoing, in respect of which
it is not shown to the Commi ssion
reason foownership by the corporation or the trustee or
other corporation referred to in subsect{dhis not for
the purpose of defeating the object of this Division.
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(3a) In forming an opinion for the purposes of subsec{®)(e) the
Commissioner mahave regard té

(@) the source of the property and the source of funding for
its acquisition;

(b) its nature and its relevance to any business carried on by
the corporation or the trustee or other corporation;

(c) the period for which it has been aisdikely to remain
the property of the corporation or the trustee or other
corporation; and

(d) any other matter that the Commissioner considers
relevant.

4) Wi thout | i miting the meaning of fAent
deemed to be entitled to landpoperty where

(@) the trustee of a trust is entitled to that land or property
and the corporatiod

(i) bhas a share or interest in the trust whether vested
or contingent; or

(i)  inthe case of a discretionary trust, may benefit
from that trust,

but an entitlement under subparagréplis limited to
the extent of that share or interest;

(b) in a case whertheentitlement to participate referred to
in section76AR(2) or (3), (whichever is applicable to
the relevant acquisition) relates to thepmation itself,
any of the following corporations is entitled to that land
or propertyd
() acorporatiorthat is a subsidiary (as defined in
the Corporations Act) of the corporation, or that
would be a subsidiary (as so defined) of the
corpor amboir@em i #6(@aiirand (ili)o n
of the Corporations Act were d
|l ess0 were inserted instead;
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(i)  any othercorporationwhere the corporation
would be entitled if the other corporation were to
be wound up, after the time of the relevant
acquisition, to participate in a distribution of the
property of the other corporation to an extent not
less than 50% of the value of the distributable

property;
or

(c) in acase where the entitlement to participate referred to
in section76AR(2) or (3, (whichever is applicable to
the relevant acquisition) relates to a holding corporation
(as defined in section6AR(4)(a)) of the corporation,
any of the following corporations is entitled to that land
or propertyd
() acorporation that is a subsididas defined in
the Corporations Act) of the holding corporation,
or that would be a subsidiary (as so defined) of

the holding corporation i f Hf@Amo
section46(a)(ii) and (iii) of the Corporations Act

were deleted and finot | esso we
instead,;

(i) any other corporation where the holding
corporation would be entitled if the other
corporation were to be wound up, after the time
of the relevant acquisition, to participate in a
distribution of the property of the other
corporation to an extent ntgss than 50% of the
value of the distributable property.

(5) In determining the entitlement of an entity to land for the
purposes of this section or sectitBAS &

(a) if the entity has contracted or agreed to acquire an
interest in land, that contragt agreement is to be
regarded as having been completed even if it has not yet
been completed; and
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(b) if the entity has contracted or agreed to dispose of an
interest in land but that contract or agreement has not yet
been completed, that contract oregment is to be
disregarded.

(6) In determining the entitlement of an entity to property other
than land for the purposes of this seciion

(a) if the entity has contracted or agreed to dispose of an
interest in such property, that contract or agreensetot
be regarded as having been completed even if it has not
yet been completed; and

(b) if the entity has contracted or agreed to acquire an
interest in such property but that contract or agreement
has not yet been completed, that contract or agreament
to be disregarded.

[Section76AP inserted by N&3 of 1987 s22; amended by
No.39 of 1994 s21; No.53 of 1999 s24; No.60 of 2000 s15;
No.3 of 2001 s26; No.10 of 2001 s178; No. 2 of 2003 €6;
No. 21 of 2003 28; No0.66 of 2003 s68; No. 11 of 2004 s26;
No.11 of 2005 s18, 20 and 23.]

76AQ. Me a n i nrglevanfacqiisitiond

(1) An acquisition is a relevant acquisition for the purposes of this
Division 8
(a) if by that acquisition a person acquires a majority
interest in a corp@tion by acquiring an interedt

() thatis itself a majority interest in the corporation;
or

(i) thatis, when taken with each previous
acquisition of an interest in the corporation made
by the person on or after the relevant day for that
acquisition, a majority interest in the corporation;

or
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(2)

(2a)

(2b)

3)

(4)

(b) if by that acquisition a person acquires a further interest
in the corporation.

If subsection(1)(b) applies to an acquisition,
subsectior{1)(a)(ii) does not apply to it.

A previousacquisition of an interest in the corporation is not to
be taken into consideration under subsedatig(e)(ii) if, at the
time of that acquisition, the corporation was not aaaldier

for the purposes of this Division as enacted at that time.

Sulject to subsectiofRa), a previous acquisition of an interest
in the corporation is to be taken into consideration under
subsectior{1)(a)(ii) even if, at the time of that acquisition, this
Division did not apply to the corporation because of
section76AP(1)(d) and(e).

For the purposes of subsectidn(a)(ii) and

section76AS(2a)(b), if a person acquires an interest in a
corporation (thdiearlier acquisitiono) and, after that

acquisition, that person acquires another interest in the
corporation (thédilater acquisitiono) because of an arrangement
that was entered into during the relevant period, the earlier
acquisition is to be regarded as having been made on or after the
relevant day for the later acquisition even if it was not so made.

In thissectiond

fAirelevant dayo for an acquisition mearss

(a) if the acquisition was or is made on or after
10 August2000 but before 1August20020
10 August1999; or

(b) if the acquisition is made on or after
11 August20020 the day that is $ears befaz the
day of the acquisition.
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(5) In subsectior{3) 6
firelevant periodd meansd

(a) if the earlier acquisition was made before
10 August199906 the period beginning on the day
that is one year before the day of that acquisition and
ending on the day th#s one year after the day of that
acquisition;

(b) if the earlier acquisition was made on or after
10 August1999 but before 18ugust20000 the
period beginning on the day that is one year before
the day of that acquisition and ending on the day that
is 3years after the day of that acquisition; or

(c) if the earlier acquisition was or is made on or after
10 August200008 the period beginning on the
relevant day for that acquisition and ending on the
day that is 3rears after the day of that acquisiti

(6) Subsectior{3) does not apply in relation to an arrangement
entered into before 1August2000 unless, because of the
arrangement, the person referred to in that subsection had the
right to acquire the other interest referred to in that subsection

[Section76AQ inserted by N&O of 2000 s16; amended by
No.66 of 2003 s69; No.11 of 2004 s27.]

76AR. Me ani nigterestd , il maj or iotryurtiemt er est 0O
interesto

(1) For the purposes of this Division, a person acquires an interest
in a coporation if the person acquires, or the person and any
related person acquire, an entitlement such that the person, or
the person and any related person, would be entitled if the
property of the corporation or the holding corporation were to
be distributedin the case of a corporation on the basis of a
winding up) to participate in a distribution of the property of the
corporation or holding corporation.
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(2) For the purposes of this Division, a person acquires a majority
interest in a corporation if theepson acquires, or the person and
any related person acquire, an interest in the corporation such
that having acquired that interest the person, or the person and
any related person, would be entitled if the property of the
corporation or a holding corpdran were to be distributed (in
the case of a corporation on the basis of a winding up) to
participate in a distribution of the property of the corporation or
holding corporation to an extent greater than 50% of the value
of the distributable property anidh, section/6AQ(1)(a)(i) and
(i) and subsectiofi3), fimajority interesto has a corresponding
meaning.

(3) For the purposes of this Division, a person acquires a further
interest in a corporation &

(&) the person has, or the person and any refzesbn
have, a majority interest in the corporation;

(b) the acquisition of that majority interest gave rise to a
liability for duty under this Part; and

(c) the person acquires, or the person and any related person
acquire, an interest in the corporatisuch that having
acquired that interest the person, or the person and any
related person, would be entitled if the property of the
corporation or a holding corporation were to be
distributed (in the case of a corporation on the basis of a
winding up) toparticipate further in a distribution of the
property of the corporation or holding corporation.

(4) In this sectiorfiholding corporationo in relation to a
corporationd
(&) means a corporatiah

(i) thatis an ultimate holding company as defined in
section9 of the Corporations Act;

(i)  of which a corporation ia subsidiary by virtue
of Division 6 of Partl.2 of theCorporations Act
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or would be a subsidiary by virtue of that

Di vision i f 4#6@)diaadiofn secti on
the Corporations Aaver e del et ed and finot
were inserted instead; or

(i) which would be entitled if a corporation were to
be wound up to participate in a distribution of the
property of that corporation to an extent not less
than 50% of the value of the distributable

property;
and
(b) is deemed to includé

(i) any trustif the trustee of the trust would be
entitled if the corporation or a holding
corporation (as defined in paragrgfal)) were to
be wound up to participate in a distribution of the
property of thecorporation or holding
corporation to an extent not less than 50% of the
value of the distributable property;

(i) acorporation, if in respect of any trust referred to
in subparagrapfi) that corporatior®

() is entitled to a share or interest in the
trust whether vested or contingent; or

(I in the case of a discretionary trust, may
benefit from that trust;

and

(i)  any other corporation, or the trustee of any other
trust that would by an application of this
subsection be a holding corporatidrao
corporation that is a holding corporation of the
corporation.

[Section76AR inserted by N6&0 of 2000 s16; amended by
No.10 of 2001 s179; No.11 of 2005 s18 and 21.]
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76AS. How dutiable value is determined

(1) Wheresection76A0(1) applies, diy is chargeable in accordance
with this section on the basis of the value free of encumbrances
(Athe dutiable valued) of the land and chattels situated in
Western Australia to which the corporation is entitled.

(1a) The method of determining the dutiabkdue depends on the
nature of a relevant acquisition by which a person acquires an
interest in a corporation.

(2) Where the relevant acquisition is within sectt@AQ(1)(a)(i)
the dutiable value is the same proportion of the value of the land
and chatls situated in Western Australia to which the
corporation is entitled, as provided by subsectinat the time
of the acquisition, as the proportion of the property of the
corporation to which the person, or the person and any related
person, would bentitled, as provided in subsectis), after
the acquisition.

(2a) Where the relevant acquisition is within secttBAQ(1)(a)(ii)
the dutiable valué

(@) for the purposes of sectigittAO(1)(aa)(i), is the same
proportion of the value of the land adldattels situated
in Western Australia to which the corporation is entitled,
as provided by subsecti@¢#), at the time of the
acquisition, as the proportion of the property of the
corporation to which the person, or the person and a
related person, woulde entitled, as provided in
subsectior(5), after the acquisition of the majority
interest;

(b) for the purposes of sectigitAO(1)(aa)(ii), is the same
proportion of the value of the land and chattels situated
in Western Australia to which the corporatiis entitled,
as provided by subsecti@¢#), at the time of the
acquisition, as the proportion of the property of the
corporation to which the person, or the person and a
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related person, would have been entitled, as provided in
subsectior{5), before theelevant day as defined in
section76AQ(4).

(3) Where the relevant acquisition is within sectt@AQ(1)(b) the
dutiable valued

(@) for the purposes of sectigi®bAO(1)(b)(i), is the same
proportion of the value of the land and chattels situated in
Westen Australia to which the corporation is entitled, as
provided by subsectioi), at the time of the acquisition,
as the proportion of the property of the corporation to
which the person, or the person and a related person,
would be entitled, as provided subsectiors), after the
acquisition of the further interest;

(b) for the purposes of sectiagitAO(1)(b)(ii), is the same
proportion of the value of the land and chattels situated
in Western Australia to which the corporation is entitled,
as provided ¥ subsectiorf4), at the time of the
acquisition, as the proportion of the property of the
corporation to which the person, or the person and a
related person, would have been entitled, as provided in
subsectior(b), at the time of the immediately preceglin
relevant acquisition by that person, or a related person.

(4) For the purposes of subsectid@}, (2a) and (3), the
unencumbered value of the land and chattels to which a
corporation is entitled at any time is the sund of

(&) inthe case of land ardhattels to which the corporation
is entitled without reference to subsect{dh of
section76AP, the unencumbered value of the land and
chattels at that time; and

(b) inthe case of land and chattels to which a trustee or a
corporation is entitled as megoned in that subsection,
the amount to which, if the property of a trust or
corporation referred to in that subsection or all such
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trusts and corporations in the chain of relationships were
to be distributed at that time (in the case of a
corporation, a the basis of a winding up), without

having regard to any liabilities of the same, the
corporation would be entitled in respect of the
unencumbered value at that time of land and chattels to
which all such trusts and corporations are entitled.

(5) For the purposes of subsectiof®, (2a) and (3), the property of
a corporation to which a person, or the person and any related
person, would be entitled is the property to which the person, or
the person and any related person, would be entitled if the
propety of the corporation and all holding corporations, as
defined in sectiof6AR(4), in the chain of relationships were to
be distributed after the acquisition (in the case of a corporation,
on the basis of a winding up), without having regard to any
liabilities of the same.

[Section76AS inserted by N83 of 1987 s22; amended by
No.22 of 1998 s38; No.60 of 2000 s17; No. 2 of 2003 97,
No.11 of 2004 s28.]

Division 3ad Listed companies taken to be registered in
Western Australia

[Heading inseted by Nol11 of 2004 s29.]

76AT. Preparation of dutiable statement

(1) Where by a relevant acquisition a person acquires a controlling
interest ind

(@) alisted lanéholder WA company; or

(b) a WA company that would be a listed lamolder WA
compaty if the reference to the value of land in
section76ATB(2)(b) were a reference to the value of
land, goods, wares and merchandise,

the person shall, within @onths after the acquisition, lodge a
statement with the Commissioner in respect of that aitiguis
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(2) Subject to subsectior§)(d) and (5)(c), where by a relevant
acquisition a person acquires an additional interest in a WA
company the person shall, withimibnths after the acquisition,
lodge a statement with the Commissioner in respeciabf th
acquisition.

(3) Within 2 months after a relevant acquisition referred to in
subsectior{2) (facquisition Ao0) the person referred to in
subsectior{2) may apply to the Commissioner in an approved
form for approval to lodge periodical statements for the
purposes of this section in respect of periods approved by the
Commissioner (each of which is referred to in this Division as a
firelevant periodo).

(4) If the Commissioner approves the applicaton

(a) the Commissioner is to notify the person accorying
specifyingd

(i) the day on which each relevant period ends; and
(i) any conditions to which the approval is subject;

(b) the first relevant period is taken to have begun on the
day of acquisition A and a subsequent relevant period
begins on the dagfter the day on which the
immediately preceding relevant period ends;

(c) the person shad

(i) within 14days after the first relevant period
ends, lodge a statement with the Commissioner
in respect of acquisition A and any other relevant
acquisitiors by which the person acquired
additional interests in the WA company during
that relevant period; and

(i)  within 14days after each subsequent relevant
period ends, lodge a statement with the
Commissioner in respect of any relevant
acquisitions by whiclthe person acquired
additional interests in the WA company during
that relevant period;
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and

(d) subsectior{2) does not apply to acquisition A or any
other relevant acquisition referred to in paragréph

(5) If the Commissioner does not approve dpplicationd

(a) the Commissioner is to notify the person accordingly
giving reasons for the decision;

(b) the person shall, within @onths after the notification is
given, lodge statements with the Commissioner in
respect of acquisition A and eaclnet relevant
acquisition (if any) by which the person acquired an
additional interest in the WA company after
acquisitionA and before the notification is given; and

(c) subsectior{2) does not apply to acquisition A or any
other relevant acquisitioreferred to in paragrap(b).

(6) If a requirement under this section arises in circumstances
where a person acquires a controlling interest or an additional
interest by reason of acquisitions by the person and a related
person or related persons being@gated, one of such persons
shall comply with this section on behalf of all such persons by
including all the acquisitions in a dutiable statement lodged
under this section.

(7) A dutiable statement must be prepared in an approved form.
(8) A dutiablestatement under subsectidr) shall include the
following informationd

(@) the name and address of the person who has acquired the
controlling interest and of any related person referred to
in subsectior{6);

(b) the date of the acquisition;

(c) particulars of the interest acquired and all interests
previously acquired by the person or a related person in
the WA company;
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(d the personbés estimate of t
land and chattels in Western Australia to which the WA
company is entitlé as at the date of the acquisition;

(e) particulars of any chattels, whether situated in Western
Australia or not, to which the WA company was entitled
in the 12months preceding the date of the acquisition
and acquired, directly or indirectly, by therpen or a
related person in that period,;

M the persondés estimate of t
those chattels;

(g9 the personbés estimate of t
property of the WA company as at the date of the
acquisition;

(h) if the dutiablestatement is lodged because of
subsectior{1)(b), a notation to that effect and such
information relating to the goods, wares and
merchandise referred to in subsectfbj(b), and their
ownership and acquisition, as the approved form
requires to be provide

(9) A dutiable statement under subsectighor (5)(b) shall include
the following informatiornd

(@) the name and address of the person who has acquired the
additional interest and of any related person referred to
in subsectior{6);

(b) the date ofhe acquisition;

(c) particulars of the interest acquired and all interests
previously acquired by the person or a related person in
the WA company.

(10) A dutiable statement under subsectid)(c) in respect of a
relevant period shall include the folting informationd

(@) the name and address of the person who acquired the
additional interest or additional interests during the
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relevant period and of any related person referred to in
subsectior{6);

(b) inrelation to each additional interest acqdiduring the
relevant period

() the date of the acquisition; and
(i)  particulars of the interest;

(c) particulars of all interests acquired by the person or a
related person in the WA company before the relevant
period.

(11) A dutiable statemenbtged under this section is taken to be an
instrument evidencing the relevant acquisition or relevant
acquisitions and is chargeable with duty accordingly.

(12) If, in the case of a dutiable statement lodged because of
subsectior{1)(b), the Commissionas satisfied that the
entitlement to, and valuation of, the goods, wares and
merchandise referred to in subsectjd)(b) were not part of an
arrangement or scheme having as its purpose, or one of its
purposes, the defeat of the object of this Divisioa, th
Commissioner may determine that subsectidr) does not
apply to the dutiable statement.

(13) In deciding whether or not to make a determination under
subsectior{12) the Commissioner may have regaré to

(@) the source of the goods, wares and merdisarand the
source of funding for their acquisition;

(b) their nature and their relevance to any business carried
on by the WA company or any subsidiary;

(c) the period for which they have been and are likely to
remain the property of the WA companyaury
subsidiary; and

(d) any other matter that the Commissioner considers
relevant.
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(14) A determination made under subsectib@) has effect
according to its terms and the Commissioner is to give notice of
it to the person who lodged the dutiabtatement.

(15) If the person who lodged the dutiable statement requests the
Commissioner to give reasons why the Commissioner has not
made a determination under subsecf{iti?), the Commissioner
is to give reasons to the person.

(16) A person who failso comply with subsectiofl), (2), (4)(c)
or (5)(b) commits an offence.

Penalty: $2M00.
[Section76AT inserted by Nd.1 of 2004 s29.]

76ATA. Statement chargeable with duty

(1) A section76AT statement is chargeable, in accordance with
section76ATE, with duty at the rate provided for in itetfil) of
the Second Schedule calculated as folléws

(@) where the section6AT statement relates to a relevant
acquisition within sectio@6ATC(1)(a)(i), the duty shall
be calculated on the dutiable value det@ed under
section76ATE(3);

(b) where the sectioR6AT statement relates to a relevant
acquisition within sectio@6ATC(1)(a)(ii), the dutyd
() shall be calculated on the dutiable value
determined under sectigitATE(4)(a); but

(i)  shall be reduatby the amount of duty
determined on the dutiable value calculated
under sectiolf6ATE(4)(b);

(c) unless paragrap(d) applies, where the sectiGBAT
statement relates to a relevant acquisition within
section76 ATC(1)(b), the duty)

() shall be calcdted on the dutiable value
determined under sectigitATE(5)(a); but
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(i) shall be reduced by the amount of duty
determined on the dutiable value calculated
under sectio6ATE(5)(b);

(d) where approval has been granted under se¢6& (4),
the dutyd

() shall be calculated on the dutiable value
determined under sectigitATE(6)(a); but

(i) shall be reduced by the amount of duty
determined on the dutiable value calculated
under sectiolf6ATE(6)(b).

(2) Notwithstanding iten#(1) of the Second Schdduwhere the
value of the land and chattels under secliBATE(7) does not
exceed $500000 the duty chargeable under this section shall
be calculated as follows, and where paragi@ph(c) or (d) of
subsectior{l) applies shall be so calculated imts of
subparagraph@) and (ii) of that paragrapé

A - $1000 000 5
$500 000
whered

A is the value of the land and chattels situated in Western
Australia to which the WA company is entitled as
provided in sectio@6ATE(7); and

B is the duty calculated under itef(il) of he Second
Schedule on the dutiable value determined under
section76ATE.

(3) Subject to subsectig@d), if a sectiorV6AT statement contains
particulars of any chattels as required by secti®fT(8)(e),
then, in addition to the duty chargeable under sctiien (1), the
section76AT statement is chargeable with duty at the rate
provided for in itend(1) of the Second Schedule calculated on
the unencumbered value of the chattels, but duty shall not be
charged in respect af

(&) any of the chattels irespect of which duty has been
paid under sectiof1B, 31C or 70 by the person who
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(4)

(5)

76ATB.
1)

made the relevant acquisition to which the secli@AT
statement relates or by a related person;

(b) any of the chattels in respect of whiath valorenduty
has been pailly that person, or a related person, in
another jurisdiction; or

(c) any of the chattels that, in the opinion of the
Commissioner, are usually not situated in Western
Australia.

The sectiorV6AT statement is not chargeable with duty under
subsectior{3) if the Commissioner is satisfied that no
transaction by means of which the chattels were transferred
from the WA company to the person who made the relevant
acquisition, or a related person, was effected for the collateral
purpose of reducing the dutlyat otherwise would be
chargeable in respect of the relevant acquisition.

If &

(@) a sectior76AT statement relates to a relevant
acquisition within sectio@6ATC(1)(a)(ii); and

(b) duty charged under Divisiahor 3 (thefiprevious
dutyo) has beempaid in respect of a previous acquisition
of an interest in the WA company that is taken into
consideration under sectig®ATC(1)(a)(ii),

there shall be deducted from the duty payable on the
section76AT statement the amount that the previous duty
would have been if the previous acquisition had occurred
immediately before the relevant acquisition occurred.

[Section76ATA inserted by Nd.1 of 2004 s29.]
Meani ng of -hfollidstre d&WAl acmdnpany 0

In this Division a WA company isfdisted land-holder WA
companyo if it is a landholder within the meaning in
subsectior{2) and is listed on a recognised financial market.
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(2) A WA company is a lartholder for the purposes of this

3)

Division if at the time of an acquisition of a controlling
interest 8

() itis entitled to land situated in Western Australia and the
unencumbered value of the land is not less than
$1000000, or it is entitled to land situated in Western
Australia as a cowner of the freehold or of a lesser
estate in the land ande value of the whole of the
freehold or lesser estate is not less tha@@1000; and

(b) the value of all land to which the WA company is
entitled, whether situated in Western Australia or
elsewhere, is 60% or more of the value of all property to
whichit is entitled, other than property directed to be
excluded by subsectiqd),

or if the Commissioner determines that paragrdphand (b)

would have applied to the WA company at the time of the
acquisition of the controlling interest but for a tractga, or
series of transactions, which
as its purpose, or one of its purposes, the defeat of the object of
this Division.

If the Commissioner makes a determination under
subsectior(2) 8

(@) the Commissioner is tawe notice of it to the person
who acquired the controlling interest;

(b) the notice is to contain reasons for the determination;

(c) for the purposes of sectigi®AT(1) the acquisition of
the controlling interest is taken to have occurred when
the noti@ is given; and

(d) areference in another provision of this Division to land
and chattels situated in Western Australia to which the
WA company is entitled includes a reference to property
so situated to which it would have been entitled but for
the trarsaction, or series of transactions, to which the
determination relates.
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(4) The following property of a WA company, or of any subsidiary
within the meaning in subsecti@d), shall not be included for
the purpose of calculating the value of property under
subsectior{2)(b) 0

(@)
(b)

(€)

(ca)

(d)

(€)

(f)
(9)

cash or money in an account at call;

negotiable instruments, and money on deposit with any
person;

property consisting of rights or interests under a sales
contract (including a forward sales contract) relating to
minerds, primary products or other commodities;

an amount paid or payable to the WA company or a
subsidiary under a contract or agreement referred to in
subsectior{7)(b);

money lent by the WA company or a subsidiarg to

() any person who in relian to the WA company
is an associated person; or

(i) any person at call or in terms that require or
allow full repayment to the WA company within
12 months after the money is lent;

where a corporatiois a subsidiary of the WA company

by virtue of Division6 of Partl.2 of theCorporations

Act, or would be a subsidiary of it by virtue of that

Di vision if 46@)iaad(i)iofthesect i on
Corporations Act were deleted
inserted insteadhe shareholding ohe WA company in
thecorporation, but without limiting subsectig);

in the case of the WA company, property consisting of a
share or interest in a trust referred to in subse¢@in

a licence or patent or other intellectual property
(including knowledge or information that has a
commercial value) relating to any process, technique,
method, design or apparatussto

() locate, extract, process, transport or market
minerals; or
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(i) grow, rear, breed, maintain, produce, harvest,
collect, proess, transport or market primary
products;

(h) stores, stockpiles or holdings of minerals or primary
products (whether processed or unprocessed) produced
by the WA company or a related person;

(i) future tax benefits (whether in the nature of tax losses,
capital losses, foreign losses or foreign tax credits) under
thelncome Tax Assessment ABB7or Income Tax
Assessment A&B360f the Commonwealth or similar
benefits under the laws of another jurisdiction;

() any property prescribed for the purposéthis
subsection;

(k) any other property, whether of the same nature as or a
different nature from the foregoing, in respect of which
it is not shown to the Commission
reason for ownership by the WA company or the
subsidiary wikhin the meaning in subsecti¢d) is not
for the purpose of defeating the object of this Division.

(5) Informing an opinion for the purposes of subsec{ifk) the
Commissioner may have regarddo

(@) the source of the property and the source ofifugtbr
its acquisition;

(b) its nature and its relevance to any business carried on by
the WA company or the subsidiary;

(c) the period for which it has been and is likely to remain
the property of the WA company or the subsidiary; and

(d) any other mter that the Commissioner considers
relevant.

6) Without | imiting the meaning of #fAent
deemed to be entitled to land or property to the extent that a
subsidiary is entitled to that land or property, and for the
purposes of this sslction a subsidiary &
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(@) a subsidiary corporation by virtue of Divisiérof
Part1.2 of the Corporations Act, or a corporation that
would be a subsidiary corporation by virtue of that
Di vision if 46@)iyaad(i)iofthesect i on
Corporat ons Act were del eted and finot
inserted instead, or any other corporation where the WA
company would be entitled if the corporation were to be
wound up, after the time of the acquisition of the
controlling interest, to participate in a distrilaut of the
property of the corporation to an extent not less than
50% of the value of the distributable property;

(b) the trustee of any trust where the WA company or a
subsidiary corporation of the WA company, as defined
in paragraplfa) 0
() is entitled to a share or interest in the trust,
whether vested or contingent; or

(i)  inthe case of a discretionary trust, may benefit
from that trust;

(c) any corporation, where the trustee of a trust in which the
WA company or a subsidiary corporatién

() is entitled to a share or interest, whether vested
or contingent; or

(i)  inthe case of a discretionary trust, may benefit
from that trust,

would be entitled if the corporation were to be wound
up, after the time of the acquisition of the controlling
interest, to participate in a distribution of the property of
the corporation to an extent not less than 50% of the
value of the distributable property; or

(d) any other corporation or the trustee of any other trust
that would by an application of this sdztion be a
subsidiary of a corporation that is a subsidiary of the
WA company.
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(7) In determining the entitlement of an entity to land for the
purposes of this section or secticATE

(a) if the entity has contracted or agreed to acquire an
interestin land, that contract or agreement is to be
regarded as having been completed even if it has not yet
been completed; and

(b) if the entity has contracted or agreed to dispose of an
interest in land but that contract or agreement has not yet
been completd, that contract or agreement is to be
disregarded.

(8) In determining the entitlement of an entity to property other
than land for the purposes of this section

(a) if the entity has contracted or agreed to dispose of an
interest in such propertihat contract or agreement is to
be regarded as having been completed even if it has not
yet been completed; and

(b) if the entity has contracted or agreed to acquire an
interest in such property but that contract or agreement
has not yet been completedat contract or agreement is
to be disregarded.

[Section76ATB inserted by Nd.1 of 2004 s29; amended by
No.11 of 2005 s18, 19 and 24.]

76ATC.Meaning of fArelevant acquisitiono

(1) An acquisition is direlevant acquisitiono for the purposes of
this Divisiond
(a) if by that acquisition a person acquires a controlling
interest in a WA company by acquiring an intedest

() thatis itself a controlling interest in the WA
company; or

(i) thatis, when taken with each previous
acquisition of an irg@rest in the WA company
made by the person, a controlling interest in the
WA company;
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or

(b) if by that acquisition a person acquires an additional
interest in the WA company.

(2) If subsection(1)(b) applies to an acquisition,
subsectior{1)(a)(ii) dces not apply to it.

(3) A previous acquisition of an interest in the WA company is to
be taken into consideration under subsedtig(a)(ii) even if, at
the time of that acquisition, the WA company was not a
land-holder within the meaning in secti@g®ATB(2) or was not
listed on a recognised financial market.

[Section76ATC inserted by Nd.1 of 2004 s29.]

76ATD.Meaning of #Ainteresto, Acontrolling
interesto

(1) For the purposes of this Division, a person acquires an
Ainteresto in a WA company if the person acquires, or the
person and any related person acquire, an entitlement such that
the person, or the person and any related person, would be
entitled if the WA company were to be wound up to participate
in a distribution of tk property of the WA company.

(2) For the purposes of this Division, a person acquires a
controlling interest in a WA company if the person acquires, or
the person and any related person acquire, an interest in the WA
company such that having acquiredttimerest the person, or
the person and any related person, would be entitled if the WA
company were to be wound up to participate in a distribution of
the property of the WA company to an extent not less than 90%
of the value of the distributable prope#nd, in
section76 ATC(1)(a)(i) and (ii) and subsecti@8), ficontrolling
interesto has a corresponding meaning.

(3) For the purposes of this Division, a person acquires an
fiadditional interesto in a WA company i

(a) the person has, or the person ang related person
have, a controlling interest in the WA company;
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(b) the acquisition of that controlling interest gave rise to a
liability for duty under this Part; and

(c) the person acquires, or the person and any related person
acquire, an interest the WA company such that having
acquired that interest the person, or the person and any
related person, would be entitled if the WA company
were to be wound up to participate further in a
distribution of the property of the WA company.

[Section76ATDinserted by Nol1 of 2004 s29.]

76ATE. How dutiable value is determined

(1) Where sectiolf6ATA(1) applies, duty is chargeable in
accordance with this section on the basis of the value free of
encumbrances (tH@utiable valueo) of the land and chatte
situated in Western Australia to which the WA company is
entitled.

(2) The method of determining the dutiable value depends on the
nature of a relevant acquisition by which a person acquires an
interest in a WA company.

(3) Where the relevargcquisition is within sectio@6ATC(1)(a)(i)
the dutiable value is the same proportion of the value of the land
and chattels situated in Western Australia to which the WA
company is entitled, as provided by subsecti®nat the time
of the acquisition, athe proportion of the property of the WA
company to which the person, or the person and any related
person, would be entitled, as provided in subse¢Byprafter
the acquisition.

(4) Where the relevant acquisition is within sectd@ATC(1)(a)(ii)
thedutiable valued

(a) for the purposes of sectigitATA(1)(b)(i), is the same
proportion of the value of the land and chattels situated
in Western Australia to which the WA company is
entitled, as provided by subsecti@), at the time of the
acquisition as the proportion of the property of the WA
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company to which the person, or the person and a
related person, would be entitled, as provided in
subsectior{8), after the acquisition of the controlling
interest;

(b) for the purposes of sectigitATA(1)(b)ii), is the same
proportion of the value of the land and chattels situated
in Western Australia to which the WA company is
entitled, as provided by subsecti(), at the time of the
acquisition, as the proportion of the property of the WA
company to whib the person, or the person and a
related person, would have been entitled, as provided in
subsectior{8), before the day that isy@ars before the
day of the acquisition of the controlling interest.

(5) Unless subsectiof®) applies, where the relevaatquisition is
within section76 ATC(1)(b) the dutiable valu@

(a) for the purposes of sectigitATA(1)(c)(i), is the same
proportion of the value of the land and chattels situated
in Western Australia to which the WA company was
entitled, as provided bgubsectior{7), at the time the
controlling interest was acquired, as the proportion of
the property of the WA company to which the person, or
the person and a related person, would be entitled, as
provided in subsectiof8), after the acquisition of the
additional interest;

(b) for the purposes of sectigitATA(1)(c)(ii), is the same
proportion of the value of the land and chattels situated
in Western Australia to which the WA company was
entitled, as provided by subsecti@), at the time the
controlling interest was acquired, as the proportion of
the property of the WA company to which the person, or
the person and a related person, would have been
entitled, as provided in subsecti(@), at the time of the
immediately preceding relevant acquisitiontbgt
person, or a related person.
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(6) Where approval has been granted under se¢6&T (4) the
dutiable valued

(@) for the purposes of sectigftATA(1)(d)(i), is the same
proportion of the value of the land and chattels situated
in Western Australia tavhich the WA company was
entitled, as provided by subsecti(), at the time the
controlling interest was acquired, as the proportion of
the property of the WA company to which the person, or
the person and a related person, would be entitled, as
providel in subsectiol(8), at the end of the relevant
period to which the sectiof6AT statement relates;

(b) for the purposes of sectiaitATA(1)(d)(ii), is the same
proportion of the value of the land and chattels situated
in Western Australia to which the W&ompany was
entitled, as provided by subsecti(), at the time the
controlling interest was acquired, as the proportion of
the property of the WA company to which the person, or
the person and a related person, would have been
entitled, as provided irugsection8), before the
beginning of the relevant period to which the
section76AT statement relates.

(7) For the purposes of subsectidB}, (4), (5) and (6), the
unencumbered value of the land and chattels to which a WA
company is entitled at any tems the sum od

(&) inthe case of land and chattels to which the WA
company is entitled without reference to subsedi&n
of section76ATB, the unencumbered value of the land
and chattels at that time; and

(b) inthe case of land and chattels to evha subsidiary is
entitled as mentioned in that subsection, the amount to
which, if the property of a subsidiary or of all
subsidiaries in the chain of relationships were to be
distributed at that time (in the case of a corporation, on
the basis of a windg up), without having regard to any
liabilities of the same, the WA company would be
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entitled in respect of the unencumbered value at that
time of land and chattels to which the subsidiary is, or
all subsidiaries are, entitled.

(8) For the purposes otibsectiong3), (4), (5) and (6), the property
of a WA company to which a person, or the person and any
related person, would be entitled is the property to which the
person, or the person and any related person, would be entitled
if the WA company were tbe wound up after the acquisition.

(9) If the day of the acquisition of the controlling interest is
30June2007 or earlier, the reference in subsec(ib) to the
day that is 3/ears before the day of the acquisition of the
controlling interest is ten to be a reference tallily 2004.

[Section76ATE inserted by Nd.1 of 2004 s29.]

76ATF. Liability for duty

Without limiting sectionl7(1)(c), where an acquisition is a
relevant acquisition by virtue of a person and any related person
acquiring arinterest in a WA company all such persons are
jointly and severally liable for the duty chargeable under this
Division on the sectio@6AT statement lodged in relation to the
acquisition.

[Section76ATF inserted by Nd.1 of 2004 s29.]

Division 3b & Listed corporations incorporated, or taken to be
registered, outside Western Australia, and certain other
companies not within Division3a

[Heading inserted by Nd.1 of 2004 s29.]

76ATG. Preparation of dutiable statement

(1) Where by a relevant acquisih a person acquires a controlling
interest ind

(@) alisted laneholder corporation; or
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(b) a corporation that would be a listed |amolder
corporation if the reference to the value of land in
section76ATI(2)(b) were a reference to the value of
land, goods, wares and merchandise,

the corporation shall, within @onths after the acquisition,
lodge a statement with the Commissioner in respect of that
acquisition.

(2) Subject to subsectior§d)(d) and (5)(c), where by a relevant
acquisition a peson acquires an additional interest in a
corporation the corporation shall, withiminths after the
acquisition, lodge a statement with the Commissioner in respect
of that acquisition.

(3) Within 2 months after a relevant acquisition referred to in
sub®ction(2) (flacquisition Ad) the corporation may apply to
the Commissioner in an approved form for approval to lodge
periodical statements for the purposes of this section in respect
of the person referred to in subsect{@h (thefibiddero) in
respect operiods approved by the Commissioner (each of
which is referred to in this Division asieelevant periodo).

(4) If the Commissioner approves the application

(@) the Commissioner is to notify the corporation
accordingly specifying
() the day on whih each relevant period ends; and
(i) any conditions to which the approval is subject;

(b) the first relevant period is taken to have begun on the
day of acquisition A and a subsequent relevant period
begins on the day after the day on which the
immedidely preceding relevant period ends;

(c) the corporation shad

() within 14days after the first relevant period
ends, lodge a statement with the Commissioner
in respect of acquisitioA and any other relevant
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acquisitions by which the bidder acquired
additional interests in the corporation during that
relevant period; and

(i)  within 14days after each subsequent relevant
period ends, lodge a statement with the
Commissioner in respect of any relevant
acquisitions by which the bidder acquired
additioral interests in the corporation during that
relevant period;

and

(d) subsectior{2) does not apply to acquisition A or any
other relevant acquisition referred to in paragréph

(5) If the Commissioner does not approve the applicaiion

(@) the Comnissioner is to notify the corporation
accordingly giving reasons for the decision;

(b) the corporation shall, within @onths after the
notification is given, lodge statements with the
Commissioner in respect of acquisition A and each other
relevant acquition (if any) by which the bidder
acquired an additional interest in the corporation after
acquisition A and before the notification is given; and

(c) subsectior{2) does not apply to acquisition A or any
other relevant acquisition referred to in paegur(b).
(6) A dutiable statement must be prepared in an approved form.
(7) A dutiable statement under subsectfbhshall include the
following informationd

(@) the name and address of the person who has acquired the
controlling interest, and of amglated person if the
acquisition is required to be aggregated with an
acquisition by such person;

(b) the date of the acquisition;

Compare 01 Jul 2006 [16-b0-04] / 04 Jul 2006 [16-c0-05] page 239

Extract from www.slp.wa.gov.au, see that website for further information



Stamp Act 1921
Part I1IBA Duty on change of control of certain land-owning corporations

Division 3b Listed corporations incorporated, or taken to be registered,
outside Western Australia, and certain other companies not
within Division 3a

S. 76ATG

(c) particulars of the interest acquired and all interests
previously acquired by the person or a related person in
the caporation;

(d the corporationds esti mate
all land and chattels in Western Australia to which the
corporation is entitled as at the date of the acquisition;

(e) particulars of any chattels, whether situated in Western
Australa or not, to which the corporation was entitled in
the 12months preceding the date of the acquisition and
acquired, directly or indirectly, by the person or a related
person in that period,;

M the corporationds estimate
those chattels;

(@ the corporationds esti mate
the property of the corporation as at the date of the
acquisition; and

(h) if the dutiable statement is lodged because of
subsectior{1)(b), a notation to that effect and such
information relating to the goods, wares and
merchandise referred to in subsectfb)(b), and their
ownership and acquisition, as the approved form
requires to be provided.

(8) A dutiable statement under subsectighor (5)(b) shall include
the followinginformationd

(@) the name and address of the person who has acquired the
additional interest, and of any related person if the
acquisition is required to be aggregated with an
acquisition by such person;

(b) the date of the acquisition;

(c) particularsof the interest acquired and all interests
previously acquired by the person or a related person in
the corporation.
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(9) A dutiable statement under subsectd}(c) in respect of a

(10)

(11)

(12)

relevant period shall include the following informatién

(a) the namend address of the bidder, and of any related
person if any acquisition is required to be aggregated
with an acquisition by such person;

(b) inrelation to each additional interest acquired during the
relevant period

() the date of the acquisition; @n
(i)  particulars of the interest;

(c) particulars of all interests acquired by the bidder or a
related person in the corporation before the relevant
period.

A dutiable statement lodged under this section is taken to be an
instrument evidencing ¢hrelevant acquisition or relevant
acquisitions and is chargeable with duty accordingly.

If, in the case of a dutiable statement lodged because of
subsectior{l)(b), the Commissioner is satisfied that the
entitlement to, and valuation of, the goodsyes and
merchandise referred to in subsectjd)(b) were not part of an
arrangement or scheme having as its purpose, or one of its
purposes, the defeat of the object of this Division, the
Commissioner may determine that subsectid)) does not
apply tothe dutiable statement.

In deciding whether or not to make a determination under
subsectior{11) the Commissioner may have regaré to

(@) the source of the goods, wares and merchandise and the
source of funding for their acquisition;

(b) their ndure and their relevance to any business carried
on by the corporation, trustee or related corporation;

(c) the period for which they have been and are likely to
remain the property of the corporation, trustee or related
corporation; and
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(d) any other meer that the Commissioner considers
relevant.

(13) A determination made under subsectjtbh) has effect
according to its terms and the Commissioner is to give notice of
it to the corporation.

(14) If the corporation requests the Commissioner to giasoBs
why the Commissioner has not made a determination under
subsectior{11), the Commissioner is to give reasons to the
corporation.

(15) A person who fails to comply with subsectid), (2), (4)(c) or
(5)(b) commits an offence.

Penalty: $2M00.
[Section 76 ATG inserted by Nd.1 of 2004 s29.]

76ATH. Statement chargeable with duty

(1) A section76ATG statement is chargeable, in accordance with
section76ATL, with duty at the rate provided for in itefl) of
the Second Schedule calculated as fofléw

(&) where the sectioR6ATG statement relates to a relevant
acquisition within sectio@6ATJ(1)(a)(i), the duty shall
be calculated on the dutiable value determined under
section76ATL(3);

(b) where the sectiof6ATG statement relates to a relevant
acquisition within sectior7f6ATJ(1)(a)(ii), the duty

(i) shall be calculated on the dutiable value
determined under sectigitATL(4)(a); but

(i)  shall be reduced by the amount of duty
determined on the dutiable value calculated
undersection76ATL(4)(b);

(c) unless paragrapfu) applies, where the secti@goATG
statement relates to a relevant acquisition within
section76ATJ(1)(b), the duty
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(2)

3)

(i) shall be calculated on the dutiable value
determined under sectigitATL(5)(a); but

(i) shall be reduced by the amount of duty
determined on the dutiable value calculated
under sectiom6ATL(5)(b);

(d) where approval has been granted under
section76ATG(4) the dutyd

() shall be calculated on the dutiable value
determined under sectigi®ATL(6)(a); but

(i)  shall be reduced by the amount of duty
determined on the dutiable value calculated
under sectiolf6ATL(6)(b).

Notwithstanding iten(1) of the Second Schedule, where the
value of the land and chattels under secfibATL(7) doesot
exceed $500000 the duty chargeable under this section shall
be calculated as follows, and where paragi@ph(c) or (d) of
subsectior{l) applies, shall be so calculated in terms of
subparagraph@) and (ii) of that paragraph

A - $1000 000 s B
$500 000

whered

A isthe value of the land and chattels situated in Western
Australia to which the corporation is entitled as provided
in section76ATL(7); and

B s the duty calculated under itef(il) of the Second
Schedule on the dutiable value determined under
section76ATL.

Subject to subsectiod), if a sectiorv 6ATG statement contains
particulars of any chattels as required by secti®ATG(7)(e),
then, in addition to the duty chargeable under subse(tjothe
section76ATG statement is chargeable with duty &t tate
provided for in item¥4(1) of the Second Schedule calculated on
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the unencumbered value of the chattels, but duty shall not be
charged in respect of

(@) any of the chattels in respect of which duty has been

(b)

(©)

paid under sectioB1B, 31C or 70 by thperson who
made the relevant acquisition to which the
section76ATG statement relates or by a related person;

any of the chattels in respect of whathvaloremduty
has been paid by that person, or a related person, in
another jurisdiction; or

any of the chattels that, in the opinion of the
Commissioner, are usually not situated in Western
Australia.

(4) The sectiorY6ATG statement is not chargeable with duty under
subsectior(3) if the Commissioner is satisfied that no
transaction by means ofhwch the chattels were transferred

from the corporation to the person who made the relevant
acquisition, or a related person, was effected for the collateral
purpose of reducing the duty that otherwise would be
chargeable in respect of the relevant actjaisi

B) Ifo
(a) asection/6ATG statement relates to a relevant
acquisition within sectio@6ATJ(1)(a)(ii); and
(b) duty charged under Divisiahor 3 (thefiprevious
duty0) has been paid in respect of a previous acquisition
of an interest in the cogpation that is taken into
consideration under sectig®ATJI(1)(a)(ii),
there shall be deducted from the duty payable on the
section76ATG statement the amount that the previous duty
would have been if the previous acquisition had occurred
immediately b#ore the relevant acquisition occurred.
[Section76ATH inserted by Nd.1 of 2004 s29.]
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76ATlI. Meani ng of -hiollidsetre cc olrgprod at i on o

(1) In this Division a corporation isfdisted land-holder
corporationo if d
(@ itiso
() abody corporatthat is taken to be registered

outside Western Australia (for the purposes of

the Corporations Act) or that is otherwise formed

or incorporated outside Western Australia, not

being a body corporate thatds

()  within paragraphga) to (d) of

section66A(4) of the Corporations
Law; or

(I)  a subsidiary, within the meaning in
section76ATB(6), of a WA company to
which Division3a applies;

or

(i) a WA company that would be a subsidiary,
within the meaning in sectiof6ATB(6), of a
body corporate refeed to in subparagrapg}) if
that body corporate were a WA company;

and

(b) itis alandholder within the meaning in subsecti()
and is listed on a recognised financial market.

(2) A corporation is a lanttolder for the purposes of this Division
if at the time of an acquisition of a controlling inter@st

(a) itis entitled to land situated in Western Australia and the
unencumbered value of the land is not less than
$1000000, or it is entitled to land situated in Western
Australia as a cowner d the freehold or of a lesser
estate in the land and the value of the whole of the
freehold or lesser estate is not less tha@@1000; and
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(b) the value of all land to which the corporation is entitled,
whether situated in Western Australia or elsewhir
60% or more of the value of all property to which it is
entitled, other than property directed to be excluded by
subsectior{4),

or if the Commissioner determines that paragrdphand (b)
would have applied to the corporation at the time of the
acquisition of the controlling interest but for a transaction, or

series of transactions, which
as its purpose, or one of its purposes, the defeat of the object of
this Division.

(3) If the Commissioner makes a determioatunder
subsectior{2) 6

(@) the Commissioner is to give notice of it to the
corporation;

(b) the notice is to contain reasons for the determination;

(c) for the purposes of sectigitATG(1) the acquisition of
the controlling interest is taken to havecurred when
the notice is given; and

(d) areference in another provision of this Division to land
and chattels situated in Western Australia to which the
corporation is entitled includes a reference to property
so situated to which it would have bemtitled but for
the transaction, or series of transactions, to which the
determination relates.

(4) The following property of a corporation, or of a trustee or
another corporation referred to in subsec{®y shall not be
included for the purpose oflcalating the value of property
under subsectio(®2)(b) 6

(@) cash or money in an account at call;

(b) negotiable instruments, and money on deposit with any
person;
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(©)

(ca)

(d)

(€)

(f)

(@)

(h)

property consisting of rights or interests under a sales
contract (including a forwd sales contract) relating to
minerals, primary products or other commodities;

an amount paid or payable to the corporation or the
trustee or other corporation referred to in subse¢épn
under a contract or agreement referred to in
subsectior{7)(b);

money lent by the corporation or a trustee or a related
corporation referred to in subsecti@) tod

() any person who in relation to the corporation is
an associated person; or

(i) any person at call or in terms that require or
allow full repayment to the corporation within
12 months after the money is lent;

in the case of the corporation, property consisting of a
shareholding in another corporation referred to in
subsectior{6) or of a share or interest or entitlement
under a trust fflerred to in that subsection;

a licence or patent or other intellectual property
(including knowledge or information that has a
commercial value) relating to any process, technique,
method, design or apparatussto

() locate, extract, processansport or market
minerals; or

(i) grow, rear, breed, maintain, produce, harvest,
collect, process, transport or market primary
products;

stores, stockpiles or holdings of minerals or primary
products (whether processed or unprocessed) produced
by the corporation or a related person;

future tax benefits (whether in the nature of tax losses,
capital losses, foreign losses or foreign tax credits) under
thelncome Tax Assessment ABB7or Income Tax
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Assessment A&éB360f the Commonwealth ormiilar
benefits under the laws of another jurisdiction;

(i) any property prescribed for the purposes of this
subsection; and

() any other property, whether of the same nature as or a
different nature from the foregoing, in respect of which
itisnotshom t o the Commi ssioner0s sati
reason for ownership by the corporation or the trustee or
other corporation referred to in subsect{éhis not for
the purpose of defeating the object of this Division.

(5) Informing an opinion for the purpes of subsectio(®)(j) the
Commissioner may have regarddo

(@) the source of the property and the source of funding for
its acquisition;

(b) its nature and its relevance to any business carried on by
the corporation or the trustee or other corporation

(c) the period for which it has been and is likely to remain
the property of the corporation or the trustee or other
corporation; and

(d) any other matter that the Commissioner considers
relevant.
6) Without | imiting theoratierasni ng of nfAent
deemed to be entitled to land or property widere

(&) the trustee of a trust is entitled to that land or property
and the corporatiod

() has a share or interest in the trust whether vested
or contingent; or

(i) inthe case of a discretiary trust, may benefit
from that trust,

but an entitlement under subparagréplis limited to
the extent of that share or interest;
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(b) in a case where the entitlement to participate referred to
in section76ATK(2) relates to the corporation itselfjya
of the following corporations is entitled to that land or
propertyd

() acorporation that is a subsidiary (as defined in
the Corporations Act) of the corporation, or that
would be a subsidiary (as so defined) of the
corporation i #6@fiend (@)0 i n sect.i
of the Corporations Act were d
|l ess0 were inserted instead,;

(i) any other corporation where the corporation
would be entitled if the other corporation were to
be wound up, after the time of the acquisition of
the contrding interest, to participate in a
distribution of the property of the other
corporation to an extent not less than 50% of the
value of the distributable property;

or

(c) in a case where the entitlement to participate referred to
in section76ATK(2) relates to a holdingorporation (as
defined in sectio@6ATK(4)(a)) of the corporation, any
of the following corporations is entitled to that land or
propertyd

() a corporation that is a subsidiary (as defined in
the Corporations Act) of the holding coration,
or that would be a subsidiary (as so defined) of

the holding corporation i f fimo
section46(a)(ii) and (iii) of the Corporations Act

were deleted and fAnot | esso we
instead;

(i) any other corporation where the holding
corporation wuld be entitled if the other
corporation were to be wound up, after the time
of the acquisition of the controlling interest, to
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participate in a distribution of the property of the
other corporation to an extent not less than 50%
of the value of the digbhutable property.

(7) In determining the entitlement of an entity to land for the
purposes of this section or sectit®ATL &

(a) if the entity has contracted or agreed to acquire an
interest in land, that contract or agreement is to be
regarded as hawg been completed even if it has not yet
been completed; and

(b) if the entity has contracted or agreed to dispose of an
interest in land but that contract or agreement has not yet
been completed, that contract or agreement is to be
disregarded.

(8) In determining the entitlement of an entity to property other
than land for the purposes of this seciion

(a) if the entity has contracted or agreed to dispose of an
interest in such property, that contract or agreement is to
be regarded as having been coetgdl even if it has not
yet been completed; and

(b) if the entity has contracted or agreed to acquire an
interest in such property but that contract or agreement
has not yet been completed, that contract or agreement is
to be disregarded.

[Section76ATlinserted by Noll of 2004 s29; amended by
No.11 of 2005 s18, 20 and 25.]

76ATJ. Meaningof ir el evant acqui sitiono
(1) An acquisition is direlevant acquisitiono for the purposes of
this Divisiond
(a) if by that acquisition a person acquires a oahhg
interest in a corporation by acquiring an intefest
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(i) thatis itself a controlling interest in the
corporation; or

(i) thatis, when taken with each previous
acquisition of an interest in the corporation made
by the person, a controlling imést in the
corporation;

or

(b) if by that acquisition a person acquires an additional
interest in the corporation.

(2) If subsection(1)(b) applies to an acquisition,
subsectior{1)(a)(ii) does not apply to it.

(3) A previous acquisition of an intesiein the corporation is to be
taken into consideration under subsecfibyfa)(ii) even if, at
the time of that acquisition, the corporation was not a
land-holder within the meaning in secti@®ATI(2) or was not
listed on a recognised financial market.

[Section76ATJ inserted by Nd.1 of 2004 s29.]

76ATK.Meaning of Ainteresto, Acontrolling
interesto

(1) For the purposes of this Division, a person acquires an
fiinteresto in a corporation if the person acquires, or the person
and any related person acquire, an entittlement such that the
person, or the person and any related person, would be entitled
if the property of the corporation or the holding corporation
were to be distributed (in the case of a corporation on the basis
of awinding up) to participate in a distribution of the property
of the corporation or holding corporation.

(2) For the purposes of this Division, a person acquires a
controlling interest in a corporation if the person acquires, or the
person and any relat@erson acquire, an interest in the
corporation such that having acquired that interest the person, or
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the person and any related person, would be entitled if the
property of the corporation or a holding corporation were to be
distributed (in the case ofcarporation on the basis of a

winding up) to participate in a distribution of the property of the
corporation or holding corporation to an extent not less than
90% of the value of the distributable property and, in
section76ATJ(1)(a)(i) and (ii) and substion(3), ficontrolling
interesto has a corresponding meaning.

(3) For the purposes of this Division, a person acquires an
Aadditional interesto in a corporation iB

(a) the person has, or the person and any related person
have, a controlling interest the corporation;

(b) the acquisition of that controlling interest gave rise to a
liability for duty under this Part; and

(c) the person acquires, or the person and any related person
acquire, an interest in the corporation such that having
acquired tht interest the person, or the person and any
related person, would be entitled if the property of the
corporation or a holding corporation were to be
distributed (in the case of a corporation on the basis of a
winding up) to participate further in a distation of the
property of the corporation or holding corporation.

(4) In this sectiord
fiholding corporationo in relation to a corporatiod
(@) means a corporatiah

(i) thatis an ultimate holding company as
defined in sectio® of the CorporationAct;
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(i)  of which a corporation ia subsidiary by
virtue of Division6 of Partl.2 of the
Corporations Act or would be a subsidiary by
virtue of that Division i
section46(a)(ii) and (iii) of the Corporations
Act were del etesednseatedd finot
instead; or

(i) which would be entitled if a corporation were
to be wound up to participate in a distribution
of the property of that corporation to an extent
not less than 50% of the value of the
distributable property;

and
(b) is deemd to included

(i) any trust if the trustee of the trust would be
entitled if the corporation or a holding
corporation (as defined in paragrafaf)) were
to be wound up to participate in a distribution
of the property of the corporation or holding
corporation to an extent not less than 50% of
the value of the distributable property;

(i) a corporation, if in respect of any trust
referred to in subparagrayi that
corporationd

() s entitled to a share or interest in the
trust whether vested apntingent; or

(I in the case of a discretionary trust,
may benefit from that trust;

and

(i)  any other corporation, or the trustee of any
other trust that would by an application of this
subsection be a holding corporation of a
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corporation that ia holding corporation of
the corporation.

[Section76ATK inserted by Nd.1 of 2004 s29; amended by
No.11 of 2005 s18 and 21.]

76ATL. How dutiable value is determined

(1) Where sectiolf6ATH(1) applies, duty is chargeable in
accordance with this sgon on the basis of the value free of
encumbrances (thutiable valueod) of the land and chattels
situated in Western Australia to which the corporation is
entitled.

(2) The method of determining the dutiable value depends on the
nature of a relevantguisition by which a person acquires an
interest in a corporation.

(3) Where the relevant acquisition is within sect@@ATJ(1)(a)(i)
the dutiable value is the same proportion of the value of the land
and chattels situated in Western Australia to wiieh
corporation is entitled, as provided by subsectinat the time
of the acquisition, as the proportion of the property of the
corporation to which the person, or the person and any related
person, would be entitled, as provided in subse¢8drater
the acquisition.

(4) Where the relevant acquisition is within sect@@ATJ(1)(a)(ii)
the dutiable valué

(@) for the purposes of sectigitATH(1)(b)(i), is the same
proportion of the value of the land and chattels situated
in Western Australia to ich the corporation is entitled,
as provided by subsectidn), at the time of the
acquisition, as the proportion of the property of the
corporation to which the person, or the person and a
related person, would be entitled, as provided in
subsectior{8), after the acquisition of the controlling
interest;
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(b) for the purposes of sectigitATH(1)(b)(ii), is the same
proportion of the value of the land and chattels situated
in Western Australia to which the corporation is entitled,
as provided by subsecti@gn), at the time of the
acquisition, as the proportion of the property of the
corporation to which the person, or the person and a
related person, would have been entitled, as provided in
subsectior{8), before the day that isy@ars before the
day of the acquisition of the controlling interest.

(5) Unless subsectiof®) applies, where the relevant acquisition is
within section76ATJ(1)(b) the dutiable valié

(@) for the purposes of sectig®ATH(1)(c)(i), is the same
proportion of the value of the ldrand chattels situated
in Western Australia to which the corporation was
entitled, as provided by subsecti@), at the time the
controlling interest was acquired, as the proportion of
the property of the corporation to which the person, or
the person aha related person, would be entitled, as
provided in subsectiof8), after the acquisition of the
additional interest;

(b) for the purposes of sectiaitATH(1)(c)(ii), is the same
proportion of the value of the land and chattels situated
in Western Austilia to which the corporation was
entitled, as provided by subsecti@), at the time the
controlling interest was acquired, as the proportion of
the property of the corporation to which the person, or
the person and a related person, would have been
entitled, as provided in subsecti@®), at the time of the
immediately preceding relevant acquisition by that
person, or a related person.

(6) Where approval has been granted under se¢téd G(4) the
dutiable valued

(@) for the purposes of sectigcf®ATH(1)(d)(i), is the same
proportion of the value of the land and chattels situated
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in Western Australia to which the corporation was
entitled, as provided by subsecti(), at the time the
controlling interest was acquired, as the proportion of
the propertyof the corporation to which the person, or
the person and a related person, would be entitled, as
provided in subsectiof8), at the end of the relevant
period to which the sectiof6ATG statement relates;

(b) for the purposes of sectigitATH(1)(d)(ii), is the same
proportion of the value of the land and chattels situated
in Western Australia to which the corporation was
entitled, as provided by subsecti(), at the time the
controlling interest was acquired, as the proportion of
the property of the cporation to which the person, or
the person and a related person, would have been
entitled, as provided in subsecti8), before the
beginning of the relevant period to which the
section76ATG statement relates.

(7) For the purposes of subsectidB}, @), (5) and (6) the
unencumbered value of the land and chattels to which a
corporation is entitled at any time is the sund of

(@) inthe case of land and chattels to which the corporation
is entitled without reference to subsect{6h of
section76AT]I, the unencumbered value of the land and
chattels at that time; and

(b) inthe case of land and chattels to which a trustee or a
corporation is entitled as mentioned in that subsection,
the amount to which, if the property of a trust or
corporation referretb in that subsection or all such
trusts and corporations in the chain of relationships were
to be distributed at that time (in the case of a
corporation, on the basis of a winding up), without
having regard to any liabilities of the same, the
corporationwould be entitled in respect of the
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unencumbered value at that time of land and chattels to
which all such trusts and corporations are entitled.

(8) For the purposes of subsectidBy, (4), (5) and (6), the property
of a corporation to which a persom,tbe person and any related
person, would be entitled is the property to which the person, or
the person and any related person, would be entitled if the
property of the corporation and all holding corporations, as
defined in sectio6ATK(4), in the chai of relationships were
to be distributed after the acquisition (in the case of a
corporation, on the basis of a winding up), without having
regard to any liabilities of the same.

(9) If the day of the acquisition of the controlling interest is
30June2007 or earlier, the reference in subsect)ib) to the
day that is 3/ears before the day of the acquisition of the
controlling interest is taken to be a reference Joily 2004.

[Section76ATL inserted by Nd.1 of 2004 s29.]

Division 40 Reassessmd of liability for duty
[Heading inserted by N&O of 2000 s19.]

76AU. Reassessment where deeming provision applied

(1) If, on the application of a person who has paid, or is liable to
pay, duty on a Part IIIBA statement, the Commissioner is
satisfied that

(@) but for the operation of a deeming provision in relation
to a contract or agreemeit

(i) the duty would not have been chargeable; or
(i)  the amount of the duty would have been less;
and
(b) the contract or agreement has béen

(i) if a deemingn provision applied rescinded,
annulled or otherwise terminated without being
completed; or
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(i) if a deemingout provision applied completed,

the duty chargeable on the Part IIIBA statement is the duty that
would have been payabhad the deeming provision not applied
to the contract or agreement.

(2) In acase where a deemiimgprovision applied, subsectigh)
does not apply if the Commissioner is not satisfied that the
rescission, annulment or other termination of the contiac
agreement was not part of a scheme or arrangement under
which the object of the contract or agreement has been or may
be achieved in another way.

(3) This section is in addition to the provisions of Tfexation
Administration Ac2003relating to tke reassessment of duty
and does not affect the operation of those provisions.

(4) Inthis sectiord

fideemingin provisiond means sectiof6Al(5)(a), 76Al(6)(a),
76AP(5)(a), 76AP(6)(a), 76ATB(7)(a), 76ATB(8)(a),
76ATI(7)(a) or 76ATI(8)(a);

fideemingout provisiond means sectio6AIl(5)(b),
76AI(6)(b), 7T6AP(5)(b), 76 AP(6)(b), 76 ATB(7)(b),
76ATB(8)(b), 76ATI(7)(b) or 76ATI(8)(b);

fideeming provisiord means a deeminig provision or a
deemingout provision.

[Section76AU inserted by No. 2 of 200399; amenled by
No.11 of 2004 s30.]

Division 58 Avoidance of duty
[Heading inserted by Nd.1 of 2004 s31.]

76AV. Commissioner may determine that an obligation to lodge a
statement has been avoided

(1) This Division applies to an arrangement or scheme (the
fischem®) if the Commissioner determines that, but for the
schemed
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(&) arelevant acquisition within the meaning given by
section76AJ would have occurred on or after
1 July 2004 by reason of which a person would have
been required to lodgesection76AG statement;

(b) arelevant acquisition within the meaning given by
section76AQ would have occurred on or after
1 July 2004 by reason of which a corporation would
have been required to lodge a secif6AN statement;

(c) arelevant acquisitiowithin the meaning given by
section76ATC would have occurred by reason of which
a person would have been required to lodge a
section76AT statement; or

(d) arelevant acquisition within the meaning given by
section76ATJ would have occurred by reasdrwich
a corporation would have been required to lodge a
section76ATG statement.

(2) The Commissioner can only make a determination under
subsectior{l) if the Commissioner is of the opinitimat the
scheme is or was one having as its purpose, or oite of
purposes, the defeat of the object of Divisiyi8, 3a or 3b, as
the case may be.

(3) For the purposes of subsecti@) the Commissioner may have

regard tod
(@) the way in which the scheme was entered into and
carried out;

(b) the form and subanhce of the scheme, including the
legal rights and obligations involved in the scheme and
the economic and commercial substance of the scheme;

(c) when the scheme was entered into and the length of the
period during which the scheme was carried out;

(d any change to a personb6s financi a
consequence, that has resulted, will result or may
reasonably be expected to result
having been entered into and carried out;
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(e) the circumstances surrounding the scheme; and

(f) any other matter that the Commissioner considers
relevant.

[Section76AV inserted by Nd.1 of 2004 s31.]

76AW. Liability to pay duty that has been avoided

If this Division applies to an arrangement or scheme, the person
or corporation mentioned paragrapt{a), (b), (c) or (d) of
section76AV(1) is liable to pay the duty that would have been
payable if the statement mentioned in that paragraph had been
lodged.

[Section76AW inserted by Nd.1 of 2004 s31.]

76AX. Reasons for determination that day has been avoided

The assessment notice served under se28¢8) of the

Taxation Administration A@003in respect of the duty under

section76AW is to contain or be accompanied by the

Commi ssionerdéds reasons for making th
section 76AV(1) including the reasons for forming the opinion

required by sectiol6AV(2).

[Section76AX inserted by Nd.1 of 2004 s31.]
[76AY. Repealedy No. 2 of 2003 €9.]
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Part IIIC & Vehicle licences
[Heading inserted by No. 2 of 20031€0.]

76B. I nterpretation in Part I1IC

(1) Inthis Partd

ficharitable organisationd means a charitable institution or
public benevolent institution endorsed by the
Commonwealth Commissioner of Taxation under the
Commonwealthncome Tax Assessment ABB7as a
dedudible gift recipient or as exempt from income tax;

ACommonwealth Actb means thénterstate Road Transport
Act19850f the Commonwealth;

ficorresponding State lavd means a law of any other State or a
Territory corresponding to tieoad Traffic Actl974

fidealerd means a person wii
(a) carries on the business of selling new vehicles;

(b) is the holder of aMomreal er 6s | i ce
Vehicle Dealers Act973

(c) carries on the business of acquiring new or used
vehicles for resale or disposal untd&e purchase or
leasing agreements; or

(d in the course of the personds bu
possession of vehicles that are the subject of hire
purchase or leasing agreements and resells them;

ADirector Generaldo means the chief executive officer of the
department of the Public Service principally assisting in the
administration of the provisions of tiRoad Traffic
Act1974thatsectiod of t hat Act defines as t
provisions of this Acto;

Adiscretionary trusteed means a trustee of any property over
which any person has a power of appointment that was not
created by will;
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feligible vehicled means a motor vehicle (as defined in the
Road Traffic Actl974but not including a trailer,
semitrailer or cargan)d

(@) thatis constructed or designed, or has been modified,
to include or have permanently affixed to it,
specialised equipment; and

(b) thatis designed to be driven or controlled by a person
carried in or on the vehicle;

figranto, in relation toa licence, includes renew;

fiheavy vehicl® means a vehicle with a gross vehicle mass of
more than 4.5 tonnes;

filicenced means a vehicle licence granted under Pleof the
Road Traffic Actl974 but does not include a duplicate

licence or a certifiedapy of a licence granted under that
Act;

fimarket valued meansd
(& inrelation to a new vehiclé

(i) which is a vehicle of a class prescribed for the
purposes of this paragraph; and

(i)  for which a price has been fixed by the
manufacturer, importesr principal distributor
as the retail selling price in Western Australia
of a vehicle of that make and model,

the sum oB

(iif)  the price so fixed; and

(iv) the price fixed by the manufacturer, importer
or principal distributor as the additional néta

selling price in Western Australia of any
optional feature in or of the vehicle;

and
(b) inrelation to any other vehic® the amount for

which the vehicle might reasonably be sold, free of
encumbrances, in the open market;
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finet valuen, in relationto the grant or transfer of the licence for
an eligible vehicle, means the market value of the vehicle
as if the specialised equipment attached to it at the time the
application for the grant or transfer was made was not
attached to it;

finew vehicle® means a vehicle that has never been used or that
has only been used for a purpose referred to in
section76D(5)(a) or (5a)(a), but does not include a vehicle
that has been used for the purpose referred to in
section76D(5)(a)(ii), or a purpose referred to in
section76D(5a)(a), for a period of more tham®nths;

finon-beneficialo, in relation to a change of ownership of a
vehicle, has the meaning given in sectf@C(1);

fioptional featured meansd
(@) any particular kind of transmission in a vehicle; and
(b) any other feature in or of a vehicle prescribed by the

regulations,
that is not a standard feature of a vehicle of that make and
model;
fipurchase price, in relation to a vehicle, includes any
amountd
(a) allowed by the seller on a tradteor anexchange of
any article;

(b) paid to the seller for anything included with or
incorporated into the vehicle; or

(c) paid to the seller for the preparation of the vehicle for
delivery to the purchaser;

fispecialised equipmertd meansd
(@) acrane;

(b) an excavator, road roller, road grader, bulldozer,
mechanical shovel, plough, rotary hoe or similar
plant;
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(2)

76C.
1)

(c) hoisting equipment for lifting, partial lifting or
towing other vehicles;

(d) bitumen spraying equipment;

(e) acement agitator;

() garbage dallection equipment;

(g) road sweeping equipment;

(h) arefrigeration unit;

(i) astock crate;

() atank for transporting liquids;

(k) equipment to make the vehicle habitable by a person
in the course of a journey; or

() any similar plant or equipemt;

fitrusteed does not include a discretionary trustee or a unit
trustee;

fAunit trusteed means a trustee of a unit trust scheme;

Aunit trust schemed means a private unit trust scheme within
the meaning in sectiosi3(2);

fivehicled means a vehicle tha required to be licensed under
theRoad Traffic Actl974

A reference in this Part to the use of a vehicle for a purpose
referred to in section 76D(4)(a), 5(a) or (5a)(a); includes a
reference to its use for that purpose and for minor incidental
purposes.

[Section76B inserted by No. 2 of 20031€0; amended by
No.66 of 2003 s70; No. 34 of 2005 4.]

Non-beneficial change of ownership

Onapplication by a person to whom the licence for a vehicle
has been or is to be transferred @mnmissioner may authorise
duty to be charged on the transfer in accordance with
section76D(2) if the Commissioner is satisfied tidat
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(@) the change in the legal ownership of the vehicle to
which the licence relates that necessitated, or will
necessita, the transfer of the licence did not, or will
not, change the beneficial ownership of the vehicle; and

(b) the transferor of the licen@e

(i) acquired the legal ownership of the vehicle in his
or her capacity as trustee, discretionary trustee or
unit trustee (as the case requires); and

(i)  paid duty on the grant or transfer to him or her of
the licence.

(2) An application for an authorisation is to be made to the
Commissioner in an approved form.

(3) For the purposes of subsectidn)(a), a changm the legal
ownership of a vehicle does not change the beneficial ownership
of the vehicle ifd

(&) the change in the legal ownership of the vehicle is made
to effect the appointment of a new trustee, or the
retirement of a trustee, whether the trusbxpressed or
implied;

(b) the legal ownership of a vehicle passes to a beneficiary
from a trustee or a person in any other fiduciary capacity
(except a discretionary trustee or a unit trustee), under a
trust, whether express or implied;

(c) the legal owership of the vehicle passes to a beneficiary
under a discretionary trust (whether express or implied)
from the discretionary trustee otherwise than as a result
of the exercise by the trustee of a power of appointment;

(d) the legal ownership of the velegpasses to a beneficiary
under a discretionary trust from the discretionary trustee
as a result of the exercise by the trustee of a power of
appointment i®

() the beneficiary is an individual;
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(i)  the beneficiary acquires the vehicle for his or her
own use and benefit; and

(i)  at the time the trustee acquired the vehicle the
beneficiary was named or described in the
instrument which created the power of
appointment as a beneficiary or as a member of a
class of beneficiaries in whose favour the
discretionary trustee was empowered by that
instrument to appoint the vehicle;

(e) the legal ownership of the vehicle passes to the holder of
a unit in a unit trust scheme from the unit trustee if the
change in the legal ownership of the vehitle

() hasthe effect of reducing the rights of the
transferee in respect of the trust property to the
extent of the vehicle or the value of the vehicle;
and

(i) does not have the effect of varying, abrogating or
altering the rights of the holder or holders of
othe units under the unit trust scheme in respect
of the remaining trust property;

or
() the change in the legal ownership of the vehicle
(i) does not pass a beneficial interest in the vehicle;

(i) is not made in contemplation of the passing of a
bereficial interest in the vehicle; and

(i) is not part of, or made pursuant to, a scheme
whereby any beneficial interest in the vehicle,
whether vested or contingent, has passed or will
or may pass.

[Section76C inserted by No. 2 of 20031€0.]

[76CA,76CB.Repealedy No. 2 02003 s.100.]
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76D.  Duty on the grant or transfer of a vehicle licence

(1) Subjectto this section, duty is payable on the grant or transfer of
a licence in accordance with iteld of the Second Schedule.

(2) Subject to thisection, duty is payable on the transfer of a
licence in accordance with iteénof the Second Scheduledif

(a) the vehicle to which the licence relates is transferred
under a testamentary instrument or on an intestacy to a
person entitled to it under thestrument or on the
intestacy; or

(b) the Commissioner has granted an authorisation in
respect of the transfer of the licence under
section76C(1) or 112UE(2).

(3) Dutyis not payable od

(a) the grant of a licence if no fee is payable undeiRbad
Traffic Act1974for the grant of the licence;

(b) the transfer of a licence if no fee would be payable under
theRoad Traffic ActLl974for the grant of the licence if
it was granted to the transferee on the date of the
transfer; or

(c) the transfer o& licence if an exemption certificate
issued under sectiofbJB(3a) in relation to an
instrument relating to the vehicle is given to the Director
General.

(4) Duty is not payable on the transfer of a licence to a deaker, if

(@) the dealer has acquirdte vehicle to which the licence
relates solely for the purpose of reselling it to another
person;

(b) the resale is in the ordinary <cou
business; and

(c) the application for the transfer of the licence is
accompanied by a certificatertifying that while the
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applicant holds the licence the vehicle will be used
solely for the purpose referred to in paragrégh
(5) Duty is not payable on the grant of a licence to a deader if

(a) the dealer acquired the vehicle to which the lieenc
relates solely for the purpose ®f

() selling it to another person in the ordinary course
of the dealerds business; or

(i) demonstrating it to prospective purchasers;
and

(b) the application for the grant of the licence is
accompanied by a ceitihte certifying that while the
applicant holds the licence the vehicle will be used
solely for the purposes referred to in paragr@)h

(5a) Duty is not payable on the grant or transfer of a licence to a
dealer ifd

(@) the vehicle for which the licee was granted or
transferred is to be loaned by the dedler

(i) to a charitable organisation to be used solely for
providing assistance to underprivileged or
disadvantaged persons;

(i) to a charitable organisation to be used solely for
providing emergncy assistance;

(i)  to a school (as defined in tiehool Education
Act 1999 to be used solely for student driver
training;

(iv) to an individual solely for a philanthropic
purpose approved by the Commissioner; or

(v) solely for a purpose prescribgdthe regulations;
and

(b) the application for the grant or transfer of the licence is
accompanied by a certificate certifying that while the
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applicant holds the licence the vehicle will be used
solely for a purpose referred to in paragrégh

(5b) The Commissioner may approve a philanthropic purpose for the
purposes of subsectigba)(a)(iv) for a particular dealer or class
of dealer, and the approval may take effect from a day that is
earlier than the day on which the Commissioner grants the
approval, but no earlier than 28ugust2000.

(6) The duty payable on the grant or transfer of a licence for an
eligible vehicle fivehicle Bo) is to be calculated on the net
value of the vehicle i®

(@) the applicant holds, or previously held, the licefare
another eligible vehicleigehicle Ao);

(b) the applicant is the last person to hold a licence for
vehicle A;

(c) the duty paid by the applicant on the grant or transfer of
the licence for vehicle A was assessed on the market
value of vehicle A inclding the specialised equipment
that was then attached to fiiofiginal equipmento);

(d) the original equipment has been removed from vehicle
A and attached to vehicle B; and

(e) the application for the grant or transfer of the licence for
vehicle B isaccompanied by a certificate certifying that
while the applicant holds the licence for vehiBlé

() vehicle B will not be used if the original
equipment has been removed from it; or

(i) if the original equipment is removed from
vehicleB and vehicleB is used with different
equipment, the original equipment will not be
attached to any other vehicle for which the
applicant intends to become the licence holder.

(7) A certificate for the purposes of subsect{dic), (5)(b), (5a)(b)
or (6)(e) must benian approved form and be signed by the
applicant for the grant or transfer of the licence.
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(8) Subject to sectiod7 of theTaxation Administration A@003

76E.
1)

(2)

3)

(4)

76F.

the Commissioner must make any reassessment necessary to
give effect to this section.

[Section76D inserted by No. 2 of 2003190; amended by
No.66 of 2003 s71; No. 34 of 2005 &.]

Determination of value and assessment of duty

Whenan application is made for the grant or transfer of a
licence the Director General must assess theuataf duty
payable on it.

For the purpose of making the assessment, if duty is payable on
the grant or transfer in accordance with iteénof the Second
Schedule the Director General must deterndine

(@) the market value; or
(b) if section76D(6) aplies, the net value,

of the vehicle to which the licence relates.

For the purpose of determining the market value or net value of
the vehicle the Director General may, by notice given to the
applicant, require the applicant to provide, within eqekstated

in the notice, evidence of the market value of the vehicle and the
applicant must comply with that requirement.

Penalty: $2M00.

An assessment made under subsectiyms an official
assessment for the purposes oftagation Administition
Act2003

[Section76E inserted by No. 2 of 20031€0.]
Payment of duty

Duty payable on the grant or transfer of a licence and any
penalty tax is payablé
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(a) to the Director General in accordance with Read
Traffic Act1974 or

(b) if the assessment or a reassessment is made by the
Commissioner, in accordance with fhaxation
Administration Ac2003

[Section76F inserted by No. 2 of 20031€90.]

76G. Applicantdés statement of value in ap

A person who applies under tRead Traffic ActL974for the
grant or transfer of a licence (other than a transfer chargeable
with duty under sectio@6D(2) or to which sectio#6D(3)(c)
applies) must include in the application a statement signed by
the applicant setting o

(@ theapplicantds estimate of the mar k
vehicle to which the licence relates at the time of the
application; and

(b) if the applicant is a purchaser of the vehicle, the
purchase price paid for the vehicle.

Penalty: $2M00.

[Section76G insertedy No. 2 of 2003 4.00; amended by
No.66 of 2003 s72.]

76H. Sel |l er6s obligation to notify purcha

(1) A person who ceases to be the owner of a vehicle and is
required under thRoad Traffic Actl974to notify the Director
General of the new awver must (unless the transfer of the
licence for the vehicle is, or will be, chargeable with duty under
section76D(2) or is a transfer to which sectié8D(3)(c)
applies) include in that notice a statement signed by the person
setting ou®

(&) the purclase price (if any) received for the vehicle to
which the licence relates; and
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(b) the persondés estimate of
at the time the person ceased to be the owner of it.
Penalty: $2M00.
(2) A dealer who sells a new vehicle musithin 7 days after the

3)

761.
1)

sale, give to the Director General a statement signed by the
dealer setting oud

(a) the purchase price received for the vehicle; and

(b) the deal erds estimate of
at the time the vehicle was sold.

Penalty: $2M00.
If &

(&) a person understates, in a statement under this section,

the purchase price or estimated market value of a
vehicle; and

(b) the duty payable on the grant or transfer of the licence

for that vehicle is initially assessed a value for the
vehicle that is less than the proper market value,

the person is jointly and severally liable with the purchaser to

pay the difference between the amount of duty as initially
assessed and the amount of
proper market value.

[Section76H inserted by No. 2 of 2003190; amended by
No.66 of 2003 s73.]

Use of dealer registered vehicle for other purposes

If under sectiorr6D(4), (5) or (5a) no duty was payable on the

grant or transfer of a licende a dealer, then while the dealer

remains the licensee of the vehicle to which the licence relates
the dealer must not use, or allow any other person to use, the

vehicle for a purpose other than a purpose referred to in
section76D(4)(a), (5)(a) or (5a3.

Penalty: $2M00.

page 272

Compare 01 Jul 2006 [16-b0-04] / 04 Jul 2006 [16-C0O-05]

Extract from www.slp.wa.gov.au, see that website for further information

t

t

he

he

duty

mar k

mar k

asse



Stamp Act 1921
Vehicle licences Part 1lIC

S.76J

(2) If a dealer contravenes subsect{tind

(@) the grant or transfer of the licence is taken not to be, and
never to have been, exempt from duty under
section76D(4), (5) or (5a)as the case may be);

(b) the grant or transferf@he licence is chargeable with
penalty taxof an amount equal to the amount of duty
chargeable on the grant or transfer of the licence; and

(c) the duty angenalty taxs due for payment within
onemonth after an assessment notice is issued in respect
of the grant or transfer of the licence.

[Section76l inserted by No. 2 of 2003X)0; amended by
No.66 of 2003 s74; No. 34 of 2005 §.]

76J. Use of specialised egpment on another vehicle
1) Ifo

(&) undersection76D(6) duty on the grant or transfer of a
licence for an eligible vehicle to a person is calculated
on the net value of the vehicle; and

(b) while that person holds the licence for that vehicle it is
used with specialised equipment other than the
equipment that was attached to it at the time the
application for the grant or transfer of the licence was
made f{ioriginal equipmento),

the person must not attach the original equipment to any other
vehiclefor which the licensee intends to become the licence
holder.

Penalty: $2M00.

(2) If alicensee contravenes subseciibno

(@) the grant or transfer of the licence is taken to be, and
always to have been, chargeable with duty on the market
value of he eligible vehicle including the specialised
equipment attached to it;
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(b) the grant or transfer of the licence is chargeable with
penalty taxof an amount equal to the amount of duty
chargeable on the grant or transfer of the licence; and
(c) the dutyandpenalty taxs due for payment within
onemonth after an assessment notice is issued in respect
of the grant on transfer of the licence.
[Section76J inserted by No. 2 of 20031€0.]
76K.  Failure to apply for transfer of licence
(1) Forthe purpose of sectior26 of theTaxation Administration

(2)

76L.
1)

(@)

3)

Act2003 a failure by a person to apply for the transfer of a
licence when required by tliRoad Traffic Actl974to do so is
taken to be a contravention of a taxation Act.

If it appears to the Commissienthat a person has failed to
apply for the transfer of a licence when required byRbad
Traffic Act1974to do so, sectioR0 of theTaxation
Administration AcR003applies as it

(&) the transfer were an instrument required to be lodged
under a taation Act; and

(b) an application for the transfer had been made as required
by theRoad Traffic ActL974

[Section76K inserted by No. 2 of 20031€0.]

Powers of Director General and Commissioner

Forthe purposes of this Part the Directar@ral has the
functions of the Commissioner under secti@fisand 29 of the
Taxation Administration A@003

The Commissioner has all of the functions of the Director
General under this Part.

For the purposes of thieaxation Administration A@Q003
anything done by the Director General in the exercise of a
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76M.

76N.

function conferred by subsectigh) is taken to have been done
by the Commissioner.

[Section76L inserted by No. 2 of 20031€0.]

Duty to be remitted to Commissioner
TheDirector Geeral must, in accordance with any agreement
between the Director General and the Commissiéner

(a) provide to the Commissioner details of licences granted
or transferred and the duty and any penalty tax paid in
relation to them; and

(b) remit that dutyand penalty tax to the Commissioner.
[Section76M inserted by No. 2 of 20031€0.]

Records

A dealer must keef

(&) the records that are prescribed in the regulations for the
purposes of this Part (if any); and

(b) any other records necess#émyenable the Commissioner
to determine the deal er ds
Part.

Penalty: $2M00.
[Section76N inserted by No. 34 of 20057]

[Part I1ICA repealed by Nol3 of 1997 s39.]
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Part llID 0 Leases
[Heading inserted by N&7 0f1979 s56.]
77. Agreement for any lease to be charged as a lease

(1)

(2)

An agreement for a lease, or with respect to the letting of any
lands or tenements for any term, is to be charged with duty
under iteml2 of the Second Schedule as if it were an actual
lease made for the term and consideration mentioned in the
agreement.

A lease made subsequently to and in conformity with an
agreement referred to in subsect{@hshall not behargeable
with duty but the Commissioner, on being requested to ds so,
to endorse on the lease the duty paid in accordance with
subsectior{l).

[Section77 amended by N&13 of 1965 s8(1); No.37 of 1979
s.57; No. 2 of 2003 4.01; No.66 of 2003 s75.]

77A.  Offerto lease
(1) Subject tosubsectior{2), where therés a transactiod
(@) by whicho
(i) land situated in Western Australia;
(i)  buildings on land situated in Western Australia;
or
(i) fixtures annexed to, or to buildings on, land
situated in Western Australia,
is or are leased;

(b) in respect ofvhich there exists a written offer to lease,
or a written acceptance of an offer to lease, that land or
those buildings or fixtures; and
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(c) which is not effected or evidenced by an instrument
chargeable witlad valoremduty under itemi2 of the
Second Shedule,

the lessee of the land, buildings or fixtures shall, within
2 months after entering into the transaction, lodge a statement
with the Commissioner in respect of the transaction.

Penalty: $2M00.

(2) Subsectior{l) does not apply to a lessee unless, had an
instrument effecting or evidencing the transaction been
executed, the lessee would have been liable t@agaslorem
duty under iteml2 of the Second Schedule in respect of the
transaction.

(3) A dutiable statement shall be prepared in an approved form.

(4) A dutiable statement lodged under subsedfigns taken to be
a lease and is chargeable with duty accordingly.

(5) Each party to a transaction described in subse¢tiprexcept
the personequired to lodge the dutiable statement, shall, within
2 months after entering into the transaction, notify the
Commissioner in an approved form that the transaction has been
entered into.

Penalty: $2M00.

(6) Subsectior{5) does not apply to a partyless, had an
instrument effecting or evidencing the transaction been
executed, the lessee would have been liable t@agaslorem
duty under iteml 2 of the Second Schedule in respect of the
transaction.

(7) Nothing in this section prevents the joint nrakiof a
notification under subsectidd) in respect of a transaction by
any 2 or more parties to the transaction who are required to
make the notification.

(8) The requirement to lodge a dutiable statement under
subsectior{l) or give notification undesubsectior{5) ceases to
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Leases

(10)

(11)

(12)

78.

(9)

(1)

apply if an instrument that evidences the transaction and is
chargeable witlad valoremduty under itemi2 of the Second
Schedule is executed at any time after the transaction was
entered into, but nothing in this subsection aff¢be liability of
a person for an offence against subsedtigror (5) committed
before the instrument was executed.

Where subsectiof8) has effect, the instrument referred to in
that subsection is to be regarded, for the purposes of
sectionl7A, & having been first executed on the day on which
the transaction occurred.

If an instrument is executed as referred to in subse(@joafter
a dutiable statement has been lodged under subsét}jon
subsectior{4) ceases to apply to the dutiabi@atement unless
duty has already been paid in respect of it.

If duty has already been paid as mentioned in subsddi)n

the instrument is not chargeable watth valoremduty but the
Commissioner, on being requested to do so, is to endorse on the
instrument the duty paid.

Regulations may exempt from the operation of subsections
and (5) any transactions belonging to a class specified in those
regulations.

[Section77A inserted by N&6 of 2003 s76.]

Leases:how to be charged in repect of produce, etc.

Wherethe consideration or any part of the consideration for
which any lease is granted or agreed to be granted does not
consist of money, but consists of any produce or other goods,
the value of such produce or goods is to ek a

consideration in respect of which the lease or agreement is
chargeable witlad valoremduty. And where it is stipulated that
the value of such produce or goods is to amount at least to, or is
not to exceed a given sum, or where the lessee is dpecial
charged with, or has the option of paying after, any permanent
rate of conversion, the value of such produce or goods is, for the
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79.

)

(1)

(2)

purpose of assessing thd valoremduty, to be estimated at
such given sum or according to such permanent rate.

A lease oragreementor a lease made either entirely or partially

for any such consideration, if it contains a statement of the value of
such consideration, and is stamped in accordance with such
statement, is, so far as regards the subject matter of suerhestat

to be deemed stamped, unless or until it is otherwise shown that
such statement is incorrect, and that it is in fact not stamped.

[Section78 amended by No. 2 of 20031.82.]
Directions as to duty in certain cases

A lease or agreement farlease, or with respect to any letting,

is not to be charged with any duty in respect of any penal rent or
increased rent in the nature of a penal rent thereby reserved or
agreed to be reserved or made payable, or by reason of being
made in consideratioof the surrender or abandonment of any
existing lease or agreement of or relating to the same subject
matter.

No lease or agreement for a lease made for any consideration or
considerations in respect whereof it is chargeable adth
valoremduty, andn further consideration either of a covenant

by the lessee to make, or of his having previously made, any
substantial improvement of or addition to the property demised
to him, or of any covenant relating to the matter of the lease or
agreement for a Iea; is to be charged with any duty in respect

of such further consideration.

Provided that this subsection shall not apply as respects any
further consideration in the lease or agreement for a lease
consisting of a covenant which if it were contained separate
deed would be chargeable wal valoremduty, and

accordingly the lease or agreement for a lease shall in any such
case be charged with duty in respect of any such further
consideration under sectid®.

[Section79 amended by N87 of 1979 s58; No0.20 of 1996
s.37; No. 2 of 2003 €.03; N0.66 of 2003 s77.]
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[80. Repealed by N&6 of 2003 s78.]

80A.  Power to exempt instruments made for charitable or similar
purposes
Wherethe Commissioner is satisfied that any lease or
agreement foa lease has been made for the purpose of a
university or for charitable or similar public purposes, he may
exempt from duty that lease or agreement for a lease.
[Section80A inserted by Nd.4 of 1983 s3; amended by N@
of 2003 s104.]
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Part IIIE & Mortgage duty
[Heading inserted by N&6 of 2003 s79.]

Division 18 Interpretation for this Part
[Heading inserted by N&6 of 2003 s79.]

81. Definitions

In this Part, unless the contrary intention appéars
fiadvanced has the meaning given incion 83;

ficollateral mortgaged means a mortgage that is or is to be
stamped as a collateral mortgage under seéti@)
ficorresponding Actb means an Act of another State that deals

with the imposition and assessment of mortgage duty
(however described);

fihome mortgag® has the meaning given in sectid®;

fliability date 0, in relation to a mortgage, means a date on
which the liability to pay mortgage duty on the instrument
arises;

Aloano, in relation to a mortgage, has the meaning given in
section84;

fimortgaged has the meaning given in secti®?;

fimortgage dutyd means duty payable on a mortgage in
accordance with this Part;

Aimortgage packagé has the meaning given in secti®bA,;

fAreferable pointd means the document used under
section91(3) to work out the dutiable proportion of a
mortgage;

fisecured amound, in relation to a mortgage, means the
amount determined under Divisi@nas the amount secured
by the mortgage;

fisecurity interest, in relaton to property, means the estate or
interest of a mortgagee, chargee or other secured creditor.
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[Section81 inserted by N6 of 2003 s79.]

82 Mortgages

(1) For the purposes of this Partiimortgageo is an instrument
thato

(a) is a security by waof mortgage or charge over property
that is wholly or partly in Western Australia at the
liability date;

(b) is a security by way of a conveyance or an assignment of
property that is wholly or partly in Western Australia to
a trustee, that is to be sald otherwise converted into
money, and is redeemable before the sale or conversion,
except a conveyance or an assignment made for the
benefit of creditors who accept the conveyance or
assignment in full satisfaction of debts owed to them;

(c) is aconvegnce or an assignment of property that is
wholly or partly in Western Australia, or effects or is
evidence of an agreement for the conveyance or
assignment of property that is wholly or partly in
Western Australia, where the conveyance or assignment
apparetly is or will be absolute but is intended only as
security for an advance; or

(d) on the deposit of documents of title, authority to control
title or a pledge to provide authority to control title, to
property wholly or partly in Western Australia, beues
a mortgage or evidences the terms of a mortgage.

(2) For sectior®1B, a reference to a mortgage or earlier mortgage
includes a reference to a mortgage first executed before the
commencement of this section.

(3) For the purposes of subsectid),ani nsur ed personbés inte
in, or right to receive amounts payable under, a policy of
insurance is property that is in Western Australia if the insured
person is in Western Australia.
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(4) Aninsured person is in Western Australi@ if

(@) for aninsured grson who is an individu@ the
i ndividual 6s place of residence i

(b) for an insured person that is a body corporate other than
a WA companyd the body corporate is incorporated by
or under a written law; or

(c) the insured persas a WA company.

[Section82 inserted by N&6 of 2003 s79; amended by
No.11 of 2005 s26.]

83. Advances
(1) Anfadvance is the provision or obtaining of funds by way of
financial accommodation by
(@) aloan;or

(b) abill facility that is oner more agreements,
understandings or arrangements as a consequence of which
a bill of exchange or promissory néte

(i) is drawn, accepted, endorsed or made; or
(i) is held, negotiated or discounted.

(2) Subsectior{1)(b) applies whether or not thenfds are obtained
fromd

(@) the person who draws, accepts, endorses or makes the bill
of exchange or promissory note; or

(b) aperson who is a party to any of the agreements,
understandings or arrangements.

(3) An fadvance includes a contingent lialty under sectior®0.
[Section83 inserted by N®6 of 2003 s79.]
84. Loans

Each of the following is &loano o
(@) an advance of money;
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Mortgage duty
Liability for mortgage duty

(b)
(©)
(d)

the payment of money for or on account of, or at the
request of, any person;

a forbearance to requitke payment of money owing on
any account;

any transaction, whatever its terms or form, that in
substance effects a loan of money.

[Section84 inserted by N6 of 2003 s79.]

[84A. Repealed by N&@9 of 1994 s9.]
85. Home mortgages
(1) A mortgage is a home mortgag@if
(&) the mortgagor is an individual;
(b) part or all of the secured amount is used for a
dwellinghouse as provided by subsect{@)) and
(c) the dwellinghouse is being or will be used by the
mortgagor as his or her sade principal place of
residence.
(2) An amount is used for a dwellinghouse if it is used solely in or
towards the cost of any of the followidg
(@) purchasing any property which is or includes a
dwellinghouse;
(b) building a dwellinghouse;
(c) effecting improvements or additions to a dwellinghouse;
(d) repaying money that was used solely for a purpose
referred to in paragrapa), (b) or (c).
[Section85 inserted by N®6 of 2003 s79.]
Division 26 Liability for mortgage duty
[Heading inserted byNo. 66 of 2003 s79.]
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85A.

Mortgage duty abolished from 1July 2008

Despite anything to the contrary in this Part, mortgage duty is

not chargeablé
(a) on a mortgage first executed, or that first affects

property in Western Australia, on or afteduly 2008;
or

(b) in respect of an advance or further advance on or after

1 July 2008 secured under a mortgage first executed, |or
that first affects property in Western Australia, before

that day.
[Section85A inserted by N&1 of 2006 s7.]

86.

(1)

(2)

3)

(4)

Assessig mortgage duty

For the purposes of sectids, the amount of mortgage duty
chargeable on a mortgage specified in it8rof the Second
Schedule is calculated, subject to the exemptions set out in
item 7 of the Third Schedule and in this Part, bplgjng the
rates of duty specified in itei8 to the secured amount in
accordance with this Part.

A mortgage is not chargeable with ashyty otherthan, subject
to sectiomB5A, mortgageduty.

An instrument, other than a mortgage, that effectsasran

effect on the transfer of an interest in property as security under
or in accordance with a mortgage is not chargeable with any
duty.

A person must not give effect to, recognise, register or record an
instrument to which subsectidB) appliesf mortgage duty is
payable on the mortgage referred to in that subsection and the
duty has not been paid.

Penalty: $2M00.
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(5)

Subsection$2) and (3) do not apply to, or in relation to, a
mortgage or other instrument if the Commissioner is satisfied
thato

(@) the transfer effected by the mortgage is not intended
principally or solely as security under or in accordance
with the mortgage; or

(b) the transfer effected by the other instrument is not
intended principally or solely as security under or in
accordance with a mortgage.

[Section86 inserted by N&6 of 2003 s79; amended by
No.11 of 2005 s27; No.34 of 2005 s99; No. 31 of 2006 8.]

86A. Exemptiond refinancing home loans
(1) Duty is not payable on a home mortgage to the extemhich
the secured amount is to refinance a previous secured amount
that was used for the dwellinghouse (as provided by
section85(2)).
(2) A secured amount is to refinance a previous secured amount
if &
(a) the secured amountis, or is to be, used toopdll of
the unpaid amount of the previous secured amount;
(b) the previous secured amount was secured by a home
mortgage (théiprevious mortgage®);
(c) the previous mortgage is, or is to be, discharged;
(d) the mortgagor, or one of the mortgagorbpvexecuted
the previous mortgage is the mortgagor, or one of the
mortgagors, who executed the home mortgage; and
(e) atleast some of the property subject to the home
mortgage is the same as some of the property subject to
the previous mortgage.
(3) Subsection(1) does not apply unless all mortgage duty payable
on the previous mortgage (if any) has been paid.
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4) Ifd

(@) the previous secured amount was used to purchase land
upon which a dwellinghouse was to be built for the
mortgagor, or at least oroé the mortgagors, as the sole
or principal place of residence of the mortgagor; or

(b) the previous secured amount was used to purchase or
build a dwellinghouse that was not the sole or principal
place of residence of the mortgagor, or any of the
mortgagrs, and, prior to the home mortgage being
executed, the dwellinghouse became the sole or
principal place of residence of the mortgagor or one of
the mortgagors,

theno

(c) subsectior(l) has effect as if the reference to the
previous secured amount bgiused for the
dwellinghouse included a reference to the previous
secured amount being used to purchase the land referred
to in paragrapla); and

(d) subsectior{2)(b) has effect as if it referred to the
previous secured amount being secured by a ngetga
rather than a home mortgage.

(5) For the purposes of this section, the amount of the previous
secured amount is to be worked out disregarding seg88(f).

(6) The mortgagee must discharge the previous mortgage as soon as
practicable.

[Section86A nserted by Na34 of 2005 s10(1).]

86B. Exemption d refinancing small business loans

(1) Duty is not payable on a business mortgage to the extent to

which &
(&) the secured amount is to refinance a previous secured
amount; and
Compare 01 Jul 2006 [16-b0-04] / 04 Jul 2006 [16-c0-05] page 287

Extract from www.slp.wa.gov.au, see that website for further information



Stamp Act 1921

Part IIIE Mortgage duty
Division 2 Liability for mortgage duty
s. 86B

(b) the previous securemount was used for the purposes
of carrying on the business.

(2) A secured amount is to refinance a previous secured amount
if
(@) the secured amount is, or is to be, used to pay out all of
the unpaid amount of the previous secured amount;

(b) the peevious secured amount was secured by a business
mortgage (théiprevious mortgage®);

(c) the previous mortgage is, or is to be, discharged;

(d) the mortgagor, or one of the mortgagors, who executed
the previous mortgage is the mortgagor, or one of the
mortgagors, who executed the business mortgage;

(e) the business owner, or one of the business owners,
before the business mortgage is executed is the business
owner, or one of the business owners, after the business
mortgage is executed; and

() atleast some of the property subject to the business
mortgage is the same as some of the property subject to
the previous mortgage.

(3) Subsectior{1) does not apply unless

(@) the unpaid amount of the previous secured amount is
less than or equal to $®0000;

(b) the secured amount is less than or equal @0HO0;
and

(c) mortgage duty was payable on the previous mortgage
and all of that duty has been paid, or the previous
mortgage was exempt from mortgage duty under this
section.

(4) A mortgages afibusiness mortgage if part or all of the
secured amount is, or is to be, used for the purposes of carrying
on a business.
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(5)

(6)

(7)

(8)

87.
(1)
(2)

3)

(4)

An amount is used for the purposes of carrying on a business if
it is used for operating or capital purposes.

A fbusiness owneo, in relation to a business mortgage, is an
entity (which may be an individual, a body corporate, a trust or
a partnership) that carries on the business (whether alone or
with others) for which the amount secured by the business
mortgage is, ois to be, used.

For the purposes of this section, the amount of the previous
secured amount is to be worked out disregarding seg88(f).

The mortgagee must discharge the previous mortgage as soon as
practicable.

[Section86B inserted by N&4 of 2005 s10(1).]

Liability dates
A mortgage is liable to mortgage duty when it is first executed.

A mortgage is also liable to mortgage duty when an advance or
a further advance is made under the mortgage if the total
secured amount exadethe secured amount for which the
mortgage has been stamped, or is exempt from duty, under this
or a corresponding Act.

Subsectior{4) applies to an instrument of security that does not
affect property in Western Australia when it is first execifted
the instrumend

(a) affects any property that is specifically identified,
whether or not in the instrument, when it is first
executed and, under an arrangement, the property is
intended to be secured by the security; or

(b) affects land, other thansgcurity interest, in Western
Australia within one year after it is first executed.

The instrument of security is liable for mortgage duty when it
first affects the property or land unless it is stamped with, or is
exempt from, similar duty under arresponding Act.
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(5) Aninstrument referred to in secti@2(1)(d) that becomes a

[87A.

88.

(1)

(2)

[88A.

89.

(1)

(2)

mortgage or is evidence of the terms of a mortgage is liable to
mortgage duty on the deposit of the instruments.

[Section87 inserted by N®6 of 2003 s79.]
Repeted by No.37 of 1979 s66.]

Stamping before advance

A mortgage may be stamped before an advance is made under
the mortgage, whether or not an earlier advance has been made
under it.

A mortgage mentioned in secti®i or 91A may be stampead t
secure any amount exceeding that to which it is already stamped
based on the dutiable proportion for the mortgage when it is
stamped.

[Section88 inserted by N®6 of 2003 s79.]
Repealed by Nd&6 of 2003 s79.]

Division 38 Amount secured bya mortgage
[Heading inserted by N&6 of 2003 s79.]

The secured amount

The amount secured by a mortgage is the amount equal to the
sum of the advances actually secured by it and recoverable
under the terms of the mortgage.

However, ifd

(@) amortgage has been stamped, or is exempt from duty,
under this or a corresponding Act for an amount of
advances secured by the mortgage;

(b) afurther advance secured by the mortgage is made; and

(c) the total amount secured by the mortgage excéneds
amount for which the mortgage has been stamped,
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3)

90.
1)

(2)

3)

(4)

then the amount secured by the mortgage is the amount by
which the amount of the advances secured by the mortgage
exceeds the amount for which the mortgage has been stamped.

Mortgage duty is not pable on any part of the secured amount
that is advanced for one or more of the following

(a) the insurance of the mortgaged property against damage
by fire, or for keeping up a life insurance policy
included in the mortgaged property or for taking aut
new life insurance policy in lieu of the previous policy;

(b) the renewal of any grant or lease of any of the
mortgaged property upon the ending of a life interest in
the mortgaged property.

[Section89 inserted by N®6 of 2003 s79.]

Contingent liabilities

This section applies to a mortgage securing or capable of
securing, whether directly or indirectly, an amount contingently
payable (théisecured amound) in connection with an advance
(theAprimary advanceo) d

(@) by a guarantor or indemifying party under a guarantee
or indemnity; or

(b) by another party under another type of instrument.

Mortgage duty is assessed on the secured amount as if it were a
separate advance secured by the mortgage.

For subsectiofi2), the contingenitability is limited to the
amount of the primary advance.

This sectiom

(@) does not apply if the Commissioner is satisfied there is
no connection between the mortgage and the primary
advance; and

(b) does not require mortgage duty to be paid ntloae
once for an advance.
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[Section90 inserted by N&6 of 2003 s79.]
[90A. Repealed by N&6 of 2003 s79.]

91 Mortgage over property partly outside WA

(1) Mortgage duty chargeable in relation to mortgaged property that
is partly in Western Ausaitia and partly outside Western
Australia is assessed by applying the appropriate rate of duty to
the dutiable proportion of the secured amount worked out in
accordance with subsecti¢2).

(2) The dutiable proportion of the secured amount is the amount
that bears to the secured amount the same proportion that, at the
liability date, the value of the mortgaged property in Western
Australia bears to the total value of the mortgaged property
(excluding the value of any part of the mortgaged property that
is located in the State of Victoria or a Territory or outside
Australia).

(3) The dutiable proportion must be worked out by reference to the
property values according to a referable point.

(4) For subsectiofi3), a referable point is any of the following
prepared in the year before the liability date for the mort§age

(@) an independent valuation of the secured property;

(b) a statement of the mortgagee based on information
obtained by the mortgagee in deciding to make the
advance to the mortgagor;

(c) property valuations used by the mortgagor in preparing
an annual return to be lodged under the Corporations
Act;

(d) afinancial report of the mortgagor, certified by an
independent auditor as presenting a true and fair view of
the corpor dpositomds financi a

(e) agreed property valuations that form the basis of the
mortgagoros insurance policies;
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(5)

(6)

91A.
1)

(2)

3)

(H another document the Commissioner considers to be
appropriate for working out the dutiable proportion.

However, if there is more than one refigle point for a
mortgage, the referable point is the later or latest of the referable
points.

Also, the referable point used for the purposes of this Act must
be the same as the referable point used to determine liability to
mortgage duty under th@reesponding Acts of the other
jurisdictions in which part of the property is located.

[Section91 inserted by N&6 of 2003 s79; amended by
No.12of 2004 s32(1).]

Mortgage packages

Two or more security instruments constituténaortgage
package if &

(a) atleast one of the instruments is a mortgage,;

(b) at a liability date, the instruments secure or partly secure
the same moneys; and

(c) atleast one of the instruments is a security affecting
property wholly or partly outside Westermugtralia.

Also, afimortgage package includesd

(&) a mortgage executed after the liability date if the
Commissioner is satisfied the mortgage was intended to
be part of the package; and

(b) a mortgage previously collateral to an earlier advance
under one or more of the other mortgages in the
package.

Mortgage duty on a mortgage package is assessed as if the
instruments constituting the mortgage package were one
mortgage that was first executed on the day the last of the
executed instruments wasgecuted.
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(4) One of the mortgages in the mortgage package must be stamped

91B.
1)

(2)

3)

91C.
1)

with the mortgage duty paid in Western Australia for the
mortgage package and each other mortgage in the mortgage
package must be stamped as a collateral mortgage.

[Section91A nserted by No66 of 2003 s79.]

Collateral mortgages

Mortgage duty is not imposed in relation to the part of the
amount secured by a collateral mortgage that is securéd by

(&) a mortgage or security instrument that is stamped under
this Actor a corresponding Act; or

(b) a mortgage package that has been stamped under
section91A or a corresponding Act.

A collateral mortgage that no longer secures an amount secured
by a mortgage, instrument or mortgage package mentioned in
subsectior{l) is not security for another advance unless
mortgage duty for the amount of the other advance is paid.

The Commissioner, on being requested to do so, is to endorse
on the collateral mortgage the mortgage duty paid on the
mortgage, instrument or morig@a package and the extent to
which the mortgage, instrument or mortgage package is exempt
from mortgage duty.

[Section91B inserted by N&6 of 2003 s79; amended by
No.34 of 2005 s11]

Extent to which mortgage can be enforced

A mortgage omortgage package for which mortgage duty is
imposed or a similar duty is chargeable under a corresponding
Act is enforceable only to the extent of the amount secured by
the mortgage or mortgage package for which duty has been paid
or the mortgage or morage package is exempt from mortgage
duty, under this Act or the corresponding Act.
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(2)

91D.
1)

(2)

91E.
1)

For subsectioffl), mortgage duty has been paid on a mortgage
or mortgage package affecting property that is partly in and
partly outside Western Australiadf

(@) duty has been paid on the total advances under the
mortgage or mortgage package when the mortgage duty
paid is taken with the duty paid under a corresponding
Act; and

(b) the dutiable proportion of the mortgage or mortgage
package is not incorrect by morenh5% when worked
out under sectioA1(3).

[Section91C inserted by N&6 of 2003 s79.]

Use of stamped and collateral mortgages as security

A stamped or collateral mortgage that was, but is no longer, part
of the same mortgage packaged noonger secures the same
moneys as were or are secured by the package is not security for
another advance unless mortgage duty for the amount of the
other advance is paid.

The fact that the stamped or collateral mortgage is no longer
part of the mortgge package does not affect the amounts for
which the remaining mortgages in the mortgage package
provide security.

[Section91D inserted by Na&6 of 2003 s79; amended by
No.12 of 2004 s33.]

Multi -jurisdictional statement

If mortgage dutys imposed in relation to the dutiable
proportion of a mortgage, (whether for a mortgage over
property not wholly in Western Australia, a mortgage package
or on original or subsequent advances), the mortgagor or
mortgagee must make a statement in the ajgoréorm about

the location and value of the secured property.

Penalty: $300.
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(2) The making of a statement under subsedtigrby the

3)

91F.

mortgagor or mortgagee relieves the other person from
complying with the subsection.

The statement may be takenbe the mortgage, or the
instruments comprising the mortgage package, as the case
requires.

[Section91E inserted by N&6 of 2003 s79.]

Exemptions for charitable or public purposes

If the Commissioner is satisfied that a mortgage has been gi

to secure an advance that has been, is being or will be used for a
university or any charitable or similar public purpose, the
Commissioner may exempt the mortgage from mortgage duty.

[Section91F inserted by Nd6 of 2003 s79.]
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Part llIF & Insurance
[Heading inserted by No. 36 of 20056s}

Division 18 Interpretation in Part IlIF and connection to the
State

[Heading inserted by No. 36 of 20056s}

92. Terms used in this Part

In this Part, unless the contrary intention appéars

flaccidentinsuranced means insurance for any payment agreed
to be made on the death of any person only from accident
or violence or otherwise than from a natural cause or as
compensation for personal injury;

ficontract of insuranced means a contract of insurancettha
effects general insurance (whether or not it also effects
other kinds of insurance);

fiDefence Service Homes Insurance Schemeas the meaning
given to that term in sectid8 of theDefence Service
Homes Acl918of the Commonwealth;

fADivision 4 insurer 0 has the meaning given to that term in
section95;

fifinancial services licenseghas the meaning given to that
term in sectiory61A of the Corporations Act;

figeneral insuranc® has the meaning given to that term in
section92A;

fihealth insurancebusines® has the meaning given to that
term in sectior67 of theNational Health ActL9530f the
Commonwealth;

fiinstalmentd means a portion of a premium;

Ainsurerd means the Insurance Commission of Western
Australia or a person whi

(@) writes generainsurance otherwise than as an
intermediary of an insurer (including a Divisidn
insurer); and
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(b) is eitherd

(i) authorised under tHasurance Acfi973of
the Commonwealth; or

(i)  registered under thafe Insurance Ac1995
of the Commonwealth;

fiintermediary 0, of an insurer, meards
(a) arepresentative of the insurer; or

(b) afinancial services licensee, who is not otherwise a
representative of the insurer, who arranges or effects
insurance for or with the insurer;

filife insuranced means ingrance provided under or in
accordance with a policy of insurance or assurance on any
life or lives or on any event or contingency relating to or
depending on any life or lives, other than a policy of
accident insurance;

fioffshore risk insuranced means ay kind of insurance that is
applicable ta

(a) property outside Australia; or

(b) any liability, loss or damage that arises or is brought
about as a result of the occurrence of an event outside
Australia;

Apremiumo means the total consideration paicatoinsurer
(including a Divisiond insurer) by or on behalf of an
insured person to effect insurance, without deductions for
any amounts paid or payable, or allowed or allowable, by
way of commission or discount to an intermediary of the
insurer, but doesot included

(@) an amount paid to an intermediary of the insurer by
the insured person as a fee if the amount can be
clearly identified as a fee; or

(b) an amount paid on account of duty under this Part or
interstate duty;
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firegistered insurerd meansan insurer who is registered under
section93A;

firegistered organisatiord has the meaning given to that term
in sectiord of theNational Health Actl9530f the
Commonwealth;

fireinsuranced means the indemnification of one party by
another against liabily or payment arising under a contract
or contracts of insurance or reinsurance;

Arepresentatived has the meaning given to that term in
section910A of the Corporations Act;

fireturn period 0, of a registered insurer, has the meaning given
in section94B.

[Section 92 inserted by No. 36 of 2005 3.

92A.  Meaning of general insurance and connection to th8tate
(1) AGeneral insuranced means any kind of insurance that is
applicable tad
(a) property in Western Australia; or

(b) arisk, contingency or eméconcerning an act or
omission that, in the normal course of events, may occur
within, or partly within, Western Australia,

or both.

(2) General insurance does not include any of the following
(&) life insurance;

(b)) i nsurance agasiliabistytopayn e mpl oyer 0
compensationundert¥or ker s6 Compensation a
Injury Management Act981;

(c) reinsurance;

(d) insurance in respect of goods in the course of being
transported, whether by rail, road, air or sea, and
whether within Western Austral@ elsewhere;
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(e) insurance in respect of a marine hull used primarily for
commercial purposes;

(N insurance effected by an exempt body (as defined in
sectionl119);

(g) insurance issued by a registered organisation in the
course of its health insurambusiness;

(h) insurance under the Defence Service Homes Insurance
Scheme;

(i) offshore risk insurance;
() insurance of a class prescribed by the regulations.

[Section 92A inserted by No. 36 of 20056 $.

92B. Additional insurance 6 life riders

(1) This section does not apply to a policy of life insurance unless
the insured personds place of reside

(2) Ifo
(@) a policy of life insurance, in addition to providing the
i nsurance referred topanoebdbhe defi
in section92, also provides for the payment of a benefit
on the happening of a contingency or event that does not
relate to or depend on a life or lives (fiseditional
insuranceo); and

(b) anidentifiable part of the premium payable in respéct o
the policy is attributable to the additional insurance,

then the additional insurance provided under or in accordance
with the policy is to be taken to be general insurance and not life
insurance.

(3) Subsectiorn(2) appliesd
(@) whether or not thafk insurance and the additional

insurance are distinct matters for the purposes of
sectionl19; and
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(b) whether or not payment of a benefit under the additional
insurance component of the polidy

() will or may reduce the benefit payable under the
life insurance component of the policy; or

(i)  will or may terminate the policy.
[Section 92B inserted by No. 36 of 2005 $.

92C.  Payment of premiums
(1) For the purposes of this Part, a premium, or an instalment, is
paid when the first of the followingvents occur§
(@) the premium or instalment is received by the insurer; or
(b) an account of the insurer is credited with the amount of
the premium or instalment.

(2) A premium, or an instalment (apart from the case where the
premium or instalment ieceived directly by an insurer) is
taken to have been received by an insurer if it is received by
another person on the insurero6s beha

(3) Inthis section, a reference to an insurer includes a reference to a
Division 4 insurer.

[Section 92C insertedy No. 36 of 2005 $€.]

Division 208 Registration of insurers
[Heading inserted by No. 36 of 20056s}

93 Insurers to be registered

(1) On becoming an insurer, the insurer must apply to be registered
under sectio®3A.

(2) An application foregistration must be made in an approved
form on or before the 2day after the end of the month in
which the insurer became an insurer.

Penalty: $2M00.
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[Section 93 inserted by No. 36 of 2005 $.

93A.  Registration of insurers

(1) The Commissionamust register an insurer that applies for
registration.

(2) The Commissioner must register an insurer that has not applied
for registration if satisfied that the insurer ought to be registered
for the purposes of this Part.

(3) The Commissioner must gawnotice to an insurer of its
registration.

[Section 93A inserted by No. 36 of 20056 $.

93B.  Cancelling registration of insurers

(1) The Commissioner may cancel the registration of an insurer on
his or her own initiative or at the request of the iesur

2 The Commi ssioner i s not to cancel an
unless satisfied that registration of the insurer is no longer
necessary for the purposes of this Part.

(3) A cancellation has effect on and from the day specified in the
notice of candéation of registration, which may be a day that is
earlier than the day on which the notice is issued.

[Section 93B inserted by No. 36 of 20056.$.

Division 30 Duty payable by insurers
[Heading inserted by No. 36 of 20056s}

94. Lodging returns and paying duty

(1) Arregistered insurer must

(@) lodge areturn in an approved form for each return
period of the insurer; and

(b) pay the duty payable on the return (if any),
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(2)

3)

(4)

94A.

(1)

(2)

3)

94B.

on or before the Ziday after the end of the return period.
Penalty:$5 000.

The insurer must lodge the return even if no duty is payable on
the return.

On becoming an insurer, the insurer must, for the month in
which the insurer became an insurer and for each subsequent
month until the month in which the insute@comes a registered
insurer or ceases to be an insuyer

(@) lodge areturn in an approved form for the month; and
(b) pay the duty payable on the return (if any),

on or before the Z1day after the end of the month.
Penalty: $300.

The monthreferred to in subsectidid) is to be treated as a
return period for the purposes of this Part.

[Section 94 inserted by No. 36 of 2005 3.

Calculating the amount of duty payable on a return

The amount of duty payable on the return for arreperiod is
10% of the assessable amount.

The assessable amount for a return period of an insurer is the
sum of each premium or instalment (to the extent to which the
premium or instalment is attributable to general insurance) paid
to the insurer inhe return period in respect of contracts of
insurance entered into by or on behalf of the insurer.

Section96 has an effect on the extent to which the premium or
instalment is attributable to general insurance.

[Section 94A inserted by No. 36 of 3006.]

Return period of an insurer

The return period of a registered insured is
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(@) one month, if a special tax return arrangement is not in
force; or

(b) the return period provided in a special tax return
arrangement in force under sectéof the Taxation
Administration AcR003

[Section 94B inserted by No. 36 of 20056 $.

Division 48 Duty payable by insured persons
[Heading inserted by No. 36 of 20056s}

95. Meaning of insurer in this Division
In this Divisiond
ADivision 4 insurero means a person, other than the Insurance
Commission of Western Australia, who writes general
insurance, otherwise than as an intermediary of an insurer
(including a Divisiord insurer), but who is not authorised
under thensurance ActLl973of the Commonwealth and
not registered under thafe Insurance Ac1995o0f the
Commonwealth.
[Section 95 inserted by No. 36 of 2005 3.
95A.  Insured person to lodge statement and pay duty
(1) If a person obtains, effects or renews general insurance with a
Division 4 insurer, the person must
(@) lodge a statement in an approved form; and
(b) pay the duty payable on the statement,
on or before the 2day after the end of the month, or each
month, in which the person paid the premium or an instalment
for the insurance.
Penalty: $300.
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(2)

3)
(4)

The amount of duty payable on the statement is 10% of the
proportion of the premium or instalment that is attributable to
general insurance.

Section96 has an effect on the proportion of the premium or
instalmaent that is attributable to general insurance.

This section does not require a separate statement to be prepared
if the document evidencing the insurance contains all the
information required in a statement, in which case, the

document is taken to bkd statement.

[Section 95A inserted by No. 36 of 20056.$.

95B.  Insurer and intermediary to notify Commissioner of
contracts of insurance

(1) A Division 4 insurer must, for each month in which the insurer
is paid a premium or an instalment in respdé@ oontract of
insurance entered into by or on behalf of the insurer, notify the
Commissioner in the approved form,df

(a) each such contract of insurance for which the insurer has
been paid a premium or instalment in that month; and
(b) the amountsfahose premiums or instalments,
on or before the Ziday after the end of the month.
Penalty: $300.

(2) Anintermediary of a Divisiod insurer must, for each month in
which the intermediary receives a premium or an instalment in
respect of a cordict of insurance for a Divisiohinsurer, notify
the Commissioner in the approved formgof

(@) each contract of insurance for which the intermediary
has received a premium or instalment for a Diviglon
insurer; and

(b) the amounts of those premiunsimstalments,

on or before the Z1day after the end of the month.
Penalty: $300.
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Stamp Act 1921

Part IlIF Insurance
Division 5 General provisions
S. 96
(3) If a person complies with a requirement in subsedtigror (2)

96.

(1)

(2)

3)

(4)

(5)

in respect of a contract of insurance then the requirement in the
other subsection is to be takienhave been complied with.

[Section 95B inserted by No. 36 of 20056.$.

Division 58 General provisions
[Heading inserted by No. 36 of 20056s}

Apportionment of premiums and instalments

This section applies to a contract of insurancedffatts both
general insurance and other insurance.

If the proportion of the premium that is attributable to general
insurance is not ascertainable at the time the contract is entered
into, the proportion is the proportion calculated in accordance
with the applicable method of apportionment from time to time
established as a practice of the Commissioner and published
under sectiorl27 of theTaxation Administration AQ003

A method of apportionment published under secti®n of the
Taxation Adninistration Act2003may, for a particular class of
contracts of insurance, have the effect that the proportion of the
premium that is attributable to general insurance is zero.

If the Commissioner is satisfied that a premium or instalment
has not ben, or cannot be, appropriately apportioned under this
section, the Commissioner may

(@) determine the appropriate proportions; and
(b) if necessary reassess the amount of duty payable in
respect of the contract of insurance.

The extent to whiclan instalment is attributable to general
insurance is the same as the extent to which the premium is
attributable to general insurance under this section.

[Section 96 inserted by No. 36 of 2005 3.
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