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Workers Compensation and Injury
Management Act 2023

An Act —

e to provide for employers to be liable to compensate workers who
suffer injuries from employment; and

e to establish a scheme for compulsory insurance against that

liability; and

to provide for the management of those injuries; and

to provide for the resolution of disputes; and

to make administrative and other related provisions; and

to make consequential and related amendments to, and repeals

of, various written laws.
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Workers Compensation and Injury Management Act 2023

Part 1 Preliminary
Division 1 General
s. 1

Part 1 — Preliminary

Division 1 — General

1. Short title
This is the Workers Compensation and Injury Management
Act 2023.

2. Commencement

This Act comes into operation as follows —

(@ Part1 (but only Division 1) — on the day on which this
Act receives the Royal Assent (assent day);

(b) Part 14 (but only Divisions 1, 4 and 10 and only
sections 542, 543, 545, 574, 579, 603, 606 and 609) —
on the day after assent day;

(c) Part 15 Division 3 Subdivision 18 —

(1) ifthe Criminal Law (Mental Impairment)
Act 2023 section 188 comes into operation on or
before assent day — when section 66 of this Act
comes into operation; or

(i)  otherwise — when the Criminal Law (Mental
Impairment) Act 2023 section 188 comes into
operation;

(d) the rest of the Act — on a day fixed by proclamation,
and different days may be fixed for different provisions.

3. Act binds Crown

This Act binds the Crown in right of Western Australia and, so
far as the legislative power of the Parliament permits, the Crown
in all its other capacities.
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Workers Compensation and Injury Management Act 2023

Preliminary Part 1
Terms used Division 2
s. 4

4. No contracting out

(1) The application of this Act or any of its provisions cannot be
excluded, restricted or modified by contract, agreement or other
arrangement, except as provided by this Act.

(2) A person who enters into a contract, agreement or other
arrangement that purports to exclude, restrict or modify the
application of this Act or any of its provisions, except as
provided by this Act, commits an offence.

Penalty for this subsection: a fine of $15 000.

Division 2 — Terms used

5. Terms used

In this Act —
AIDS means acquired immune deficiency syndrome;

approved form means a form approved by the CEO under
section 496 for the purposes of the provision in which the term
is used,;

approved permanent impairment assessor has the meaning
given in section 193(1);

approved workplace rehabilitation provider means a workplace
rehabilitation provider granted approval under section 173(1);

arbitration rules has the meaning given in section 382(1);

Arbitration Service means the Workers Compensation
Avrbitration Service established under section 307(1)(b);

arbitrator means a person designated as an arbitrator under
section 309(1);

Board means WorkCover WA’s board provided for in
section 452;

CEO means the person holding or acting in the office of chief
executive officer of WorkCover WA
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Workers Compensation and Injury Management Act 2023

Part 1

Preliminary

Division 2 Terms used

s.5

certificate of capacity, in relation to a worker’s injury, means a
certificate issued in accordance with section 169;

company means a company or a registered body, within the
meaning of the Corporations Act 2001 (Commonwealth), other
than a registered body specified, or of a kind specified, in the
regulations;

compensation means compensation under this Act;
conciliation rules has the meaning given in section 381(1);

Conciliation Service means the Workers Compensation
Conciliation Service established under section 307(1)(a);

conciliator means a person designated as a conciliator under
section 309(1);

degree of permanent impairment means —

(@) degree of permanent impairment of a part or faculty of
the body; or

(b) degree of permanent whole of person impairment;

DI Fund means the WorkCover WA Default Insurance Fund
established under section 256(1);

Director means the WorkCover WA officer designated under
section 308(1) as the Director;

disease includes any ailment, disorder, defect or morbid
condition whether physical or mental and whether of sudden or
gradual development;

dispute resolution authority means the Director, the Registrar, a
conciliator or an arbitrator;

document includes anything that falls within 1 or more of the
following —

(@) arecord of information, irrespective of how the
information is recorded or stored or able to be
recovered;

(b) athing on which there is writing;
(c) amap, plan, graph, drawing or photograph;
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Workers Compensation and Injury Management Act 2023

Preliminary Part 1
Terms used Division 2
s.5

(d) athing on which there are marks, figures, symbols or
perforations that have a meaning for persons qualified to
interpret them;

(e) athing from which images, sounds or writings can be
reproduced with or without the aid of anything else;

(f) athing on which information is recorded or stored,
whether electronically, magnetically, mechanically or by
some other means;

dust disease has the meaning given in section 115;

dust disease impairment compensation means lump sum
compensation under section 119 for impairment resulting from a
dust disease;

employer has the meaning given in section 12 (and see also
sections 13 to 16);

General Account means the WorkCover WA General Account
established under section 488(1);

general maximum amount has the meaning given in
section 538(1);

group self-insurer licence has the meaning given in
section 200;

health professional means —

(@) aperson registered under the Health Practitioner
Regulation National Law (Western Australia) to practise
a health profession (other than as a student); or

(b) aperson who is not resident in a State but who is
recognised as a health professional for the purposes of
this Act by WorkCover WA,

HIV means human immunodeficiency virus;
incapacity claim has the meaning given in section 23;

income compensation means compensation under Part 2
Division 3;

Compare 01 Sep 2024 [00-d0-02] / 26 Sep 2024 [00-e0-01] page 5

Published on www.legislation.wa.gov.au



Workers Compensation and Injury Management Act 2023

Part 1

Preliminary

Division 2 Terms used

s.5

injured worker means a worker who has suffered an injury in
respect of which compensation is payable;

injury has the meaning given in section 6;

injury by disease means an injury that is a disease, or the
recurrence, aggravation or acceleration of a pre-existing disease,
as provided by section 6;

inspector means a staff member designated as an inspector
under section 508(1);

Insurance Commission means the Insurance Commission of
Western Australia referred to in the Insurance Commission of
Western Australia Act 1986;

insured employer means an employer who is insured under a
workers compensation policy;

insurer means an employer’s insurer under a workers
compensation policy;

licensed insurer has the meaning given in section 200;

medical and health expense has the meaning given in
section 71,

medical and health expenses compensation means
compensation under Part 2 Division 4;

medical and health expenses general limit amount has the
meaning given in section 69;

medical practitioner means —

(@) aperson registered under the Health Practitioner
Regulation National Law (Western Australia) in the
medical profession; or

(b) aperson who is not resident in a State but who is
recognised as a medical practitioner for the purposes of
this Act by WorkCover WA,

mesothelioma means a malignant disease of the inside lining of
any 1 or more of the following —

(@) the chest wall (pleura);
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Workers Compensation and Injury Management Act 2023

Preliminary Part 1
Terms used Division 2
s.5

(b) the pericardium;
(c) the abdomen (peritoneum);
miscellaneous expense has the meaning given in section 81,

miscellaneous expenses compensation means compensation
under Part 2 Division 5;

noise-induced hearing loss has the meaning given in
section 107,

permanent impairment compensation means lump sum
compensation under Part 2 Division 7;

provisional payments means provisional payments made to a
worker in accordance with section 36;

Registrar means the WorkCover WA officer designated under
section 308(1) as the Registrar;

return to work, in relation to a worker who has an incapacity for
work, means —

(@) the worker holding or returning to the position that the
worker held immediately before becoming incapacitated
if it is reasonably practicable for the employer who
employed the worker at the time the incapacity occurred
to provide that position to the worker; or

(b) if the position is not available, or if the worker does not
have the capacity to work in that position, the worker
taking a position, whether with the employer who
employed the worker at the time the incapacity occurred
or another employer —

(i) for which the worker is qualified; and
(i)  that the worker is capable of performing;

return to work program means a return to work program
established under section 160(2);

self-insurer has the meaning given in section 200;
self-insurer licence has the meaning given in section 200;
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Workers Compensation and Injury Management Act 2023

Part 1 Preliminary
Division 2 Terms used
s.5

settlement agreement means a settlement agreement referred to
in Part 2 Division 12;

ship —
(@ means any kind of vessel used in navigation by water,
however propelled or moved; and

(b) includes any of the following vessels used wholly or
primarily in navigation by water —

(i) abarge, lighter or other floating vessel;
(i) anair-cushion vehicle or other similar craft;
staff member means any of the following —
(@ aWorkCover WA officer;

(b) aperson engaged or appointed under the Public Sector
Management Act 1994 section 100 for the purposes of
this Act;

(c) aperson referred to in section 480(1);
State includes a Territory;

Trust Account means the WorkCover WA Trust Account
established under section 494(1);

uninsured employer has the meaning given in section 265;

WorkCover WA means the body established under
section 445(1);

WorkCover WA officer means the CEO or a public service
officer appointed under section 479(1);

WorkCover WA website means a website maintained or
controlled by or on behalf of WorkCover WA,

worker has the meaning given in section 12(2) (and see also
sections 13 to 16);

workers compensation policy has the meaning given in
section 202(1);

working director has the meaning given in section 16(1);
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Workers Compensation and Injury Management Act 2023

Preliminary Part 1
Injury and injury from employment Division 3
S.6

workplace rehabilitation expense means an expense that is for
the provision of a workplace rehabilitation service;

workplace rehabilitation expenses compensation means
compensation under Part 2 Division 6;

workplace rehabilitation service means a service provided in
accordance with the regulations by an approved workplace
rehabilitation provider for the purpose of assisting an injured
worker to return to work.

Division 3 — Injury and injury from employment

6. Injury

(1) Inthis Act—
injury means an injury from employment that is —
(@) apersonal injury by accident; or

(b) adisease, or the recurrence, aggravation or acceleration
of a pre-existing disease.

(2) A personal injury by accident is an injury from employment if
the injury arises out of or in the course of the employment or
while the worker is acting under the employer’s instructions.

(3) Unless otherwise provided in this Act, a disease, or the
recurrence, aggravation or acceleration of a pre-existing disease,
is an injury from employment if —

(@) the disease is contracted, or the recurrence, aggravation
or acceleration is suffered, in the course of the
employment, whether at or away from the place of
employment; and

(b) the employment contributed to a significant degree to

the contraction of the disease, or the recurrence,
aggravation or acceleration of the pre-existing disease.

Note for this subsection:

Section 116 determines whether a dust disease is an injury from
employment.
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Workers Compensation and Injury Management Act 2023
Part 1 Preliminary

Division 3 Injury and injury from employment

s. 7

(4) In determining whether particular employment contributed to a
significant degree to the contraction of a disease, or to the
recurrence, aggravation or acceleration of a pre-existing disease,
account must be taken of the following —

(@) the duration of the employment;

(b) the nature of, and particular tasks involved in, the
employment;

(c) the likelihood of the disease, or the recurrence,
aggravation or acceleration of a pre-existing disease,
occurring despite the employment;

(d) the existence of any hereditary factors relating to the
occurrence of the disease;

(e) matters affecting the worker’s health generally;
(f) activities of the worker not related to the employment.

7. Exclusion of injury: reasonable administrative action

(1) Inthis section —
administrative action includes any of the following actions —

(@) an appraisal of the worker’s performance;

(b) suspension action;

(c) disciplinary action;

(d) anything done in connection with an action described in
paragraph (a), (b) or (c);

(e) anything done in connection with the worker’s
demotion, dismissal or retrenchment, or the worker’s
failure to obtain a promotion, reclassification, transfer or

other benefit, or to retain any benefit, in connection with
the worker’s employment.

(2) A psychological or psychiatric disorder, including any
physiological effect of the disorder on the nervous system, that a
worker experiences is not an injury from employment if it
results wholly or predominantly from —
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Workers Compensation and Injury Management Act 2023

Preliminary Part 1
Injury and injury from employment Division 3
s. 8

(@) administrative action, not being administrative action
that is unreasonable and harsh on the part of the
employer; or

(b) the worker’s expectation of administrative action or of a
decision by the employer in relation to administrative
action.

8. Injury from employment: work related attendances
A personal injury by accident suffered by a worker is taken to
be an injury from employment if the injury occurs —

(@ while the worker attends at a place for educational
purposes —

(i) asrequired by the terms of that employment; or

(i) with the employer’s consent and for the purpose
of, or in connection with, that employment;
or
(b)  while the worker attends at a place for any treatment of

an injury or other purpose the cost of which is payable
as compensation in respect of the injury; or

(c) while the worker attends at a place to participate in a
return to work program or to undertake workplace
rehabilitation.

9. Journeys

(1) Inthis section —

work journey means a journey arising out of or in the course of
a worker’s employment.

(2) A personal injury by accident suffered by a worker must not be
regarded as arising out of or in the course of the worker’s
employment if the injury is suffered —

(@) during a journey to or from a place at which the worker
resides, whether or not temporarily; or
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Workers Compensation and Injury Management Act 2023

Part 1 Preliminary
Division 3 Injury and injury from employment
s. 10
(b) while a work journey is substantially interrupted for a
purpose unconnected with the worker’s employment, or
after an interruption of that kind; or
(c) during a substantial deviation from a work journey for a
purpose unconnected with the worker’s employment, or
after a deviation of that kind.
10. Prescribed diseases taken to be from certain employment
(1) The regulations may —
(@) specify diseases for the purposes of this section (each a
prescribed disease); and
(b) for each prescribed disease specify 1 or more kinds of
employment as prescribed employment for that disease.
(2) If aworker suffers an injury by a prescribed disease and the
employment in which the worker works at the time of suffering
the injury, or in which the worker worked at any time before
suffering the injury, is prescribed employment for the disease,
the injury is taken to be injury from that employment unless the
employer proves that the injury was not from that employment.
Note for this subsection:
Section 6 determines whether an injury by a disease is from
employment. An employer can prove that the injury was not from
employment by proving that —
(a) it was not suffered in the course of the employment; or
(b) the employment did not contribute to a significant degree to the
injury.
(3) The regulations may —
(@) impose conditions or limitations on the operation of this
section; and
(b) specify the day on which an injury that under this
section is taken to be from prescribed employment is
taken to have been suffered.
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Workers Compensation and Injury Management Act 2023

Preliminary Part 1
Injury and injury from employment Division 3
s. 11

(4) Unless the regulations otherwise provide, this section extends
to —

(@) aninjury suffered before, and employment before, the
coming into operation of the regulation by which the
disease concerned is specified as a prescribed disease;
and

(b) aninjury suffered before, and employment before, this
section comes into operation.

(5) This section does not prevent it from being established
independently of this section that an injury by a prescribed
disease is from employment whether or not the employment is
prescribed employment for the disease.

11. Diseases of firefighters taken to be from employment

(1) Inthis section —
firefighter disease means a disease that is —

(@) listed in column 1 of the Table; or

(b) acancer prescribed by the regulations to be a firefighter
disease;

firefighting employment means employment by or under the
Crown in right of the State a substantial part of the duties of
which consists of firefighting duties, being employment that
is—

(@) covered by an industrial instrument, as defined in
section 57(1), that applies to firefighting or by an
agreement that wholly or partly regulates the terms or
conditions of employment as a firefighter; or

(b) prescribed by the regulations to be firefighting
employment;

hazardous fire means —
(@ afireina building; or
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Workers Compensation and Injury Management Act 2023
Part 1 Preliminary

Division 3 Injury and injury from employment

s. 11

(b) afire in a vehicle, whether designed to move under its
own power or to be towed and whether or not still
movable; or

(c) afire involving non-organic refuse or rubbish created by
humans; or

(d) afire that is prescribed by the regulations to be a
hazardous fire;

hazardous firefighting employment, in relation to a worker,
means firefighting employment during which the worker —

(@) isengaged as a member or officer of a permanent fire
brigade, as defined in the Fire Brigades Act 1942
section 4(1); or

(b) attends hazardous fires at a rate at least equivalent to the
rate of 5 hazardous fires per year;

qualifying period means —

(@) for adisease listed in column 1 of the Table — the
qualifying period specified for that disease in column 2
of the Table; and

(b) for a cancer prescribed by the regulations to be a
firefighter disease — the qualifying period prescribed by
the regulations for that cancer.

Table
Column 1 Column 2
Item Disease Qualifying period
1. Primary site brain cancer 5 years
2. Primary site bladder cancer 15 years
3. Primary site kidney cancer 15 years
4. Primary non-Hodgkin’s 15 years
lymphoma
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Workers Compensation and Injury Management Act 2023

Preliminary Part 1
Injury and injury from employment Division 3
s. 11
Column 1 Column 2
Item Disease Qualifying period
5. Primary leukaemia 5 years
6. Primary site breast cancer 10 years
7. Primary site testicular cancer 10 years
8. Multiple myeloma 15 years
9. Primary site prostate cancer 15 years
10. | Primary site ureter cancer 15 years
11. | Primary site colorectal cancer 15 years
12. | Primary site oesophageal 15 years
cancer
(2) Aninjury by a firefighter disease suffered by a worker is taken
to be from firefighting employment in which the worker was
engaged if all of the requirements for the application of this
section to the injury as specified in subsection (3) are satisfied,
unless the employer proves that the injury was not from that
employment.
Note for this subsection:
Section 6 determines whether an injury by a disease is from
employment. An employer can prove that the injury was not from
employment by proving that —
(a) it was not suffered in the course of the employment; or
(b) the employment did not contribute to a significant degree to the
injury.
(3) The requirements for the application of this section to an injury
by a firefighter disease suffered by a worker are as follows —
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Workers Compensation and Injury Management Act 2023

Part 1 Preliminary
Division 4 Worker and employer
s. 12

(@ when the injury is suffered the worker (whether or not
still in firefighting employment) has been in firefighting
employment for at least a period of, or periods in
aggregate amounting to, the qualifying period for the
disease;

(b) the employer is satisfied that when the injury is suffered
the worker has been in hazardous firefighting
employment for at least a period of, or periods in
aggregate amounting to, the lesser of the following —

(1) 5years;
(if)  the qualifying period for the disease.
(4) Inthe case of a cancer prescribed by the regulations to be a
firefighter disease for the purposes of this section —

(@) this section does not apply to an injury by the firefighter
disease suffered by a worker before the day specified in
the regulations as the day on and after which this section
applies to the injury; and

(b) the regulations may impose other conditions or
limitations on the operation of this section.
(5) The day on which a worker’s injury by a firefighter disease is
taken to have been suffered is the earlier of the following —

(@) the day on which the worker becomes totally or partially
incapacitated for work by reason of the injury;

(b) the day on which the injury is first diagnosed by a
medical practitioner.

Division 4 — Worker and employer

12. Meaning of “worker” and “employer”

(1) Inthis section —
person includes —

(a) the State or an agency or instrumentality of the State;
and
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Workers Compensation and Injury Management Act 2023

Preliminary Part 1
Worker and employer Division 4
s. 12

(b) the Crown, or an agency or instrumentality of the
Crown, in any of its other capacities;

training contract means a training contract registered under the
Vocational Education and Training Act 1996 Part 7 Division 2.

(2) Anindividual is a worker if —

(@ theindividual has entered into, or works under, a
contract of service with a person, whether the contract is
express or implied, oral or written; or

(b) the individual —
(1) has entered into a contract with a person to work
as an apprentice, or works under a contract with

a person as an apprentice, whether the contract is
express or implied, oral or written; and

(i)  has entered into a training contract that specifies
the individual is undertaking an apprenticeship;

or

(c) theindividual has contracted with a person for the
performance of work by the individual and —

(i) the work is not work in the course of or
incidental to a trade or business regularly carried
on by the individual in the individual’s own
name or under a business or firm name; and

(i)  the individual does not sublet the contract; and

(iii)  if the individual employs a worker, the individual
performs part of the work personally.

(3) The person with whom the worker has entered into the contract,
or for whom the worker works under the contract, is the
worker’s employer.

Note for this section:

Section 215 sets out circumstances in which both a principal and
contractor are taken to be employers of a worker.
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s. 13

13.
(1)

@)

3)

14,
(1)

@)

(3)

Prescribed workers and excluded workers

The regulations may provide that an individual of a specified
class or description who otherwise would not be, or might not
be, a worker under section 12(2) is a worker for the purposes of
this Act.

The regulations must provide for the identification of the person
who is the employer for the purposes of this Act of each
individual who is a worker under regulations made under
subsection (1).

The regulations may provide that an individual of a specified
class or description who otherwise would be, or might be, a
worker under section 12(2) is not a worker for the purposes of
this Act.

Labour hire arrangements

In this section —

labour hire employment means employment of an individual
(the employee) under a contract of employment pursuant to
which the services of the employee are temporarily lent or let on
hire by the employer (the labour hirer) to another person (the
host).

If employment is labour hire employment, the employee is a
worker for the purposes of this Act.

If employment is labour hire employment, the labour hirer (and
not the host) is the worker’s employer for the purposes of this
Act for work done personally by the worker for the host but
only if the following conditions are satisfied —

(@) there is no contract between the worker and the host for
the work to be done for the host;

(b) if the labour hirer is a corporation — the worker is not a
director of the corporation.
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s. 15

(4) Arreference in subsection (3) to work done for the host includes
work done for another person —

(a) atthe direction of the host; or

(b) under an arrangement between the labour hirer and the
host.

Notes for this section:

1. This section does not make an employment agent the employer of a
person for whom the agent finds work if the worker is engaged directly
by the person for whom the work is to be done. It makes the labour
hirer the employer only if there is no contractual relationship between
the worker and the host.

2. Under Part 5 Division 2 the host may be liable as “principal” to pay
compensation to the worker as well as the labour hirer under this
section. The “principal” may then recover compensation from the
labour hirer (see section 217) in specific circumstances.

15. Jockeys

(1) Inthis section —

licensed means licensed under the Racing and Wagering
Western Australia Act 2003;

licensed facility means a place licensed as —
(@) aracecourse; or
(b) atraining track; or
(c) atrial track;
licensed jockey means a person licensed as a jockey;

licensed trainer means a person licensed as a trainer of
thoroughbred racing horses;

Racing and Wagering Western Australia means the body of
that name established under the Racing and Wagering Western
Australia Act 2003 section 4;

registered club means a racing club registered under the Racing
and Wagering Western Australia Act 2003.
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s. 16.

(2) A person who is a licensed jockey is a worker for the purposes
of this Act if the person —

(@) isriding a horse in any race run under the management
of a registered club; or

(b) is engaged in performing, for a licensed trainer, riding
work or the usual duties of a jockey.

(3) The employer for the purposes of this Act of a person who,
under subsection (2), is a worker is —

(@ Racing and Wagering Western Australia unless
paragraph (b) applies; or

(b) the licensed trainer for whom the person is engaged
when the person is performing for the licensed trainer
riding work or the usual duties of a jockey but not at a
licensed facility and not when riding a horse in any race
run under the management of a registered club.

16. Working directors

(1) Inthis section —

company director has the meaning given to the term director in
the Corporations Act 2001 (Commonwealth) section 9;

insurance information requirements means the requirements of
section 203 that apply when a company effects or renews a
workers compensation policy on the basis that a director of the
company is a worker;

working director, in relation to a company, means a company
director of the company, whether or not the director would be a
worker if this section did not apply —

(@) who does work for or on behalf of the company; and

(b) whose remuneration, by whatever means, as a company
director of the company is in substance for personal
manual labour or services.
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@)

3)

(4)

(5)

(6)

()

A working director is not a worker for the purposes of this Act
except to the extent that this section provides otherwise.

A company may apply under Part 5 for the issue or renewal of a
workers compensation policy on the basis that a working
director of the company is a worker.

If a company applies under Part 5 for the issue or renewal of a
workers compensation policy on the basis that a working
director of the company is a worker and the company complies
with the insurance information requirements —

(@ the working director is a worker for the purposes of this
Act; and

(b) the company is the employer of the working director for
the purposes of this Act.

If the company fails to comply with the insurance information
requirements that apply after the end or termination of the
period of insurance, a working director ceases to be a worker
under subsection (4) unless and until the company provides the
insurer with the information that is required for compliance with
those requirements.

If a company is a self-insurer —

(@) aworking director of the company is a worker for the
purposes of this Act; and

(b) the company is the employer of the working director for
the purposes of this Act.

A working director is not a worker for the purposes of
section 267.
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Part 2 — Compensation for injury

Division 1 — General principles

17. Employer liable for compensation

(1) Anemployer is liable for compensation if a worker suffers an
injury from employment with the employer.

(2) If an employer’s liability to pay compensation has been
accepted (or is taken to have been accepted) or has been
determined by an arbitrator, the employer must pay
compensation to the worker.

Penalty for this subsection: a fine of $10 000.

18. Forms of compensation

Compensation takes 1 or more of the following forms —

(@) income compensation payable for injury that results in
total or partial incapacity of the worker for work;

(b) compensation for medical and health expenses;
(c) compensation for miscellaneous expenses;
(d) compensation for workplace rehabilitation expenses;

(e) lump sum compensation for permanent impairment from
personal injury by accident;

(f)  lump sum compensation for noise-induced hearing loss;

() lump sum compensation for permanent impairment from
a dust disease;

(h)  compensation on the death of a worker.

page 22 Compare 01 Sep 2024 [00-d0-02] / 26 Sep 2024 [00-e0-01]

Published on www.legislation.wa.gov.au



Workers Compensation and Injury Management Act 2023

Compensation for injury Part 2
General principles Division 1
s. 19
19. Employment must be connected with this State

(1) Liability for compensation arises only if the worker’s
employment is connected with this State.

Note for this subsection:

The State with which employment is connected is determined under
Part 12.

(2) The fact that a worker is outside this State when the injury
occurs does not prevent liability for compensation under this
Act arising from an injury from employment that is connected
with this State.

(3) There is no liability for compensation in respect of an injury
suffered by a worker outside Australia if the worker —
(@) has never resided in Australia; or
(b) has been continuously resident outside Australia for
more than 24 months when the injury occurs.
(4) Subsection (3)(b) does not apply if the injury suffered by the
worker is —
(@ aninjury by dust disease; or

(b) aninjury by firefighter disease, as defined in
section 11(1).

20. Compensation excluded: serious and wilful misconduct

(1) Inthis section —

drug of addiction has the meaning given in the Misuse of Drugs
Act 1981 section 3(1).

(2) Anemployer is not liable for compensation if it is proved before
an arbitrator that the worker’s injury is attributable to —

(@ voluntary consumption by the worker of alcoholic liquor
or of a drug of addiction, or both, that impairs the proper
functioning of the worker’s faculties; or
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3)

(4)

21.

22.
(1)

(@)

(3)

(b) the worker’s failure to use protective equipment,
clothing or accessories provided by the employer for the
worker’s use; or

(c) other serious and wilful misconduct by the worker.

Subsection (2) does not exclude liability if the worker’s injury
has serious and permanent effects on the worker or results in the
death of the worker.

Subsection (2)(b) does not exclude liability if it is proved that
there was a reasonable excuse for the worker’s failure.

Compensation excluded: certain employment on ship

An employer is not liable for compensation if the worker’s
injury is from employment on a ship and the Seafarers
Rehabilitation and Compensation Act 1992 (Commonwealth)
applies to the worker’s employment.

Person not to be paid twice

In this section —
other recompense means —

(@) compensation received under the laws of a place other
than this State; or

(b) an amount for which judgment has been obtained
against the employer independently of this Act.

Compensation is not payable to a person for a matter to the
extent that the person has received or obtained other
recompense for the same matter.

If a person receives compensation for a matter and subsequently
receives or obtains other recompense for the same matter, the
person from whom compensation is received may recover, as a
debt due, from the person who received it the amount of
compensation paid to the extent that it does not exceed the
amount of the other recompense.
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Division 2 — Claiming compensation
Subdivision 1 — Preliminary

23. Terms used

In this Division —
deferred decision notice has the meaning given in section 28(4);

incapacity claim means a claim for compensation for which the
certificate of capacity given to the employer when making the
claim (as provided by section 25) specifies that the worker has
an incapacity for work;

liability decision notice means a notice that complies with the
requirements of section 28 for a liability decision notice.

24, Application of Division
This Division applies only to a claim for any 1 or more of the
following kinds of compensation —
(@) income compensation;
(b) medical and health expenses compensation;
(c) miscellaneous expenses compensation;
(d) dust disease impairment compensation.

Subdivision 2 — Claim process

25. Making claim for compensation

(1) A claim for compensation must be made within 12 months after
the injury occurs.

(2) The claim is made when the worker has given to the
employer —
(@ acompleted claim form in the approved form; and
(b) a certificate of capacity for the claim.
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3)

(4)

(5)

26.
(1)

Different claim forms can be approved for different kinds of
claims.

An approved claim form must include an authority a worker
may opt to give to —

(@) consent to the disclosure to, and collection by, a person
specified in the authority of any medical, health and
personal information that is relevant to any of the
following —

(i) the worker’s injury;
(it)  the worker’s claim for compensation or
entitlement to compensation;
(iif)  injury management for the worker’s injury;
and
(b) consent to the disclosure of the information collected to
a person specified in the authority.

A failure to make a claim for compensation within the period
required by subsection (1) or a defect or inaccuracy in the claim
form, certificate of capacity or details of the claim does not
invalidate the claim if —

(@) the failure, defect or inaccuracy results from mistake,
absence from the State or another reasonable cause; or

(b) the failure, defect or inaccuracy would not prejudice the
employer’s defence in proceedings that might arise out
of the claim.

Insured employer must give claim to insurer

An insured employer must, within 7 days after a worker claims
compensation from the employer in accordance with section 25,
give the worker’s claim to the insurer.

Penalty for this subsection: a fine of $5 000.
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@)

27.
(1)

@)

(3)

(4)

28.
(1)

An insured employer gives a worker’s claim to the insurer by
giving to the insurer the claim form and certificate of capacity
that the worker gave to the employer.

Worker may give claim to insurer if employer defaults

If an insured employer from which a worker has claimed
compensation fails to give the claim to the insurer in accordance
with section 26, the worker may give the claim to the insurer.

A worker gives a claim to the insurer by either —

(@ giving the insurer a copy of the claim form and
certificate of capacity given to the employer; or

(b) giving the insurer another completed claim form (in the
approved form) with a certificate of capacity for the
claim.

A claim that a worker gives to an insurer is taken to have been
given to the insurer by the employer at the time the worker
gives it to the insurer and the insurer must deal with the claim
accordingly.

WorkCover WA may, for the purposes of this section, disclose
to a worker the identity and other details of an employer’s
insurer.

Insurer or self-insurer to make decision on liability

Within 14 days after a claim is given to an insurer or
self-insurer, the insurer or self-insurer must give the worker and
an insured employer a liability decision notice for the claim.

Note for this subsection:

If the claim is in respect of a dust disease, the time within which a
liability decision notice must be given is 14 days after the insurer or
self-insurer is notified of the determination of a Dust Disease Medical
Panel in respect of the claim (instead of within 14 days after the claim
is given to the insurer or self-insurer). See section 121.
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(2) A liability decision notice is a notice in the approved form
stating that —

(@) the insurer or self-insurer accepts that the employer is
liable to compensate the worker for the injury to which
the claim relates; or

(b) the insurer or self-insurer accepts that the employer is or
may be liable to compensate the worker for the injury to
which the claim relates but there are 1 or more liability
questions (as defined in section 34(2)) in relation to the
acceptance; or

(c) the insurer or self-insurer does not accept that the
employer is liable to compensate the worker for the
injury to which the claim relates.

Note for this subsection:

Sections 30 and 34 provide for the determination by an arbitrator of the
liability of an employer for compensation to which a liability decision
notice relates.

(3) Inthe case of an incapacity claim, the liability decision notice
must also state whether or not the insurer or self-insurer accepts
that the employer is liable to pay income compensation for
incapacity for work.

Note for this subsection:
Division 3 provides for income compensation.

(4) A liability decision notice need not be given if a decision on
liability cannot be made and the insurer or self-insurer instead
gives the worker and the insured employer, within 14 days after
the claim is given to the insurer or self-insurer, a notice (a
deferred decision notice) in the approved form stating that a
decision on liability has been deferred.

(5) Aninsurer or self-insurer who fails to give a liability decision
notice or deferred decision notice as and when required by this
section commits an offence.

Penalty for this subsection: a fine of $5 000.
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(6) If an insurer or self-insurer fails to give a liability decision
notice or deferred decision notice as and when required by this
section —

(@) theinsurer or self-insurer is taken to have accepted that
the employer is liable to compensate the worker for the
injury to which the claim relates; and

(b) in the case of an incapacity claim — the insurer or
self-insurer is taken to have accepted that the employer
is liable to pay income compensation for incapacity for
work.

Note for this subsection:

The employer’s obligation to pay income compensation to the worker
arises when the insurer or self-insurer is taken to have accepted
liability to compensate the worker and the compensation for which the
employer is liable includes income compensation. See section 47.

(7)  Areference in this section and in a liability decision notice to
liability of the employer to compensate the worker for the injury
includes —

(@) the employer’s liability to compensate the worker for the
injury, irrespective of whether another employer may be
wholly or partly liable to compensate the worker for the
injury because the injury may be from employment with
another employer or more than 1 other employer; and

(b) the employer’s liability under section 34(3) to make
payments of compensation for the injury for which
another employer may be partly liable; and

(c) the employer’s liability under section 35(3) to make
payments of compensation for the injury for which
another employer may be wholly or partly liable.

(8) For the purposes of the application of this section to a
self-insurer —

(@) aclaim made on an employer who is a self-insurer is
considered to have been given to the self-insurer when it
is made by the worker; and
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(b) arequirement to give a notice to an insured employer
does not apply to the self-insurer.

29. Requirements when decision on liability deferred

(1) Ifaninsurer or self-insurer gives a deferred decision notice for a
worker’s claim, the insurer or self-insurer must give a liability
decision notice for the claim as soon as practicable and in any
event before the day prescribed by the regulations for the
purposes of this section (the deemed liability acceptance day).

Note for this subsection:

The employer is also required to make provisional payments if a
liability decision notice has not been given before the day prescribed
under section 36 as the provisional payments day.

(2) Aninsurer or self-insurer who fails to give a liability decision
notice before the deemed liability acceptance day commits an
offence.

Penalty for this subsection: a fine of $5 000.

(3) If aliability decision notice has not been given before the
deemed liability acceptance day —

(@) theinsurer or self-insurer is taken to have accepted that
the employer is liable to compensate the worker for the
injury to which the claim relates; and

(b) in the case of an incapacity claim — the insurer or
self-insurer is taken to have accepted that the employer
is liable to pay income compensation for incapacity for
work.

Note for this subsection:

The employer’s obligation to pay income compensation to the worker
arises when the insurer or self-insurer is taken to have accepted
liability to compensate the worker and the compensation for which the
employer is liable includes income compensation. See section 47.
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30.

1)

(2)

(3)

31L.
1)

@)

Determination by arbitrator of question about liability for
compensation

If a liability decision notice given by an insurer or self-insurer
states that liability for compensation is not accepted, an
arbitrator may on application by the worker hear and determine
the question of liability.

A liability decision notice is considered to state that liability for
compensation is not accepted if —

(@) the notice states that the insurer or self-insurer does not
accept that the employer is liable to compensate the
worker for the injury to which the claim relates; or

(b) the notice states that the insurer or self-insurer does not
accept that the employer is liable to pay income
compensation for incapacity for work.

When an arbitrator determines the question of the employer’s
liability to compensate the worker for the injury, the arbitrator
may also determine the compensation (if any) to which the
worker is entitled and make any order the arbitrator considers
appropriate in the circumstances.

Claims on uninsured employers

If an employer is an uninsured employer in respect of a liability
to pay compensation for an injury to a worker, this Division
applies in respect of a claim for the compensation as if the
employer were a self-insurer.

Notes for this subsection:

1. WorkCover WA may exercise the rights of the uninsured employer in
respect of the claim — see section 272.

2. Section 265 defines uninsured employer.

An employer who is an uninsured employer in respect of a
liability to pay compensation for an injury to a worker must give
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notice to WorkCover WA in the approved form within 7 days
after receiving a claim for the compensation.
Penalty for this subsection: a fine of $5 000.

(3) Subsection (2) does not apply to an employer who is an
uninsured employer because the employer’s insurer has refused
to indemnify the employer against the liability as permitted by
section 241.

Note for this subsection:
An insurer is required under section 241(3) to give WorkCover WA
notice of a refusal to indemnify an employer.
32. Worker to provide information about other employment

(1) A worker who makes an incapacity claim must give notice to
the employer or the insurer as required by subsection (2) of any
remunerated work that the worker does for any other employer
after the claim is made.

Penalty for this subsection: a fine of $5 000.

(2) The worker’s notice must —

(@) provide the information required by the regulations; and
(b) be given to the employer or insurer before the end of the
period required by the regulations.

(3) If the worker is a working director, the notice required by
subsection (1) must be given by the worker to the insurer and a
notice given by the worker’s employer to the insurer is taken to
have been given by the worker.

(4) Aninsurer or self-insurer must, in accordance with the
regulations, inform a worker who makes an incapacity claim of
the worker’s obligations under subsection (1).

(5) Subsection (1) does not apply unless the insurer or self-insurer
has complied with subsection (4).

page 32 Compare 01 Sep 2024 [00-d0-02] / 26 Sep 2024 [00-e0-01]

Published on www.legislation.wa.gov.au



Workers Compensation and Injury Management Act 2023

Compensation for injury Part 2
Claiming compensation Division 2
s. 33

33. Incapacity after claim made
The regulations may make provision for or with respect to the
following in connection with a claim for compensation if a
certificate of capacity did not specify that the worker had an
incapacity for work but a subsequent certificate of capacity
specifies that the worker has an incapacity for work —

(@ the amendment of the claim to enable the claim to be
properly dealt with as including a claim for income
compensation;

(b) the obligations of employers, insurers and self-insurers
in respect of the claim;

(c) the obligations of an insurer or self-insurer to make a
decision on the employer’s liability to pay income
compensation;

(d) the circumstances in which an insurer or self-insurer is
taken to have accepted that the employer is liable to pay
income compensation for incapacity for work.

34. Claiming compensation when question as to liability or
apportionment between employers
(1) Except as provided in subsection (8), this section applies
when —

(@) aworker makes a claim under section 25 for
compensation from the employer who last employed the
worker in employment in which the worker claims the
worker’s injury was suffered (the last employer); and

(b) the last employer’s insurer or the self-insurer gives the
worker a liability decision notice under section 28 or 29
accepting that the employer is or may be liable to
compensate the worker for the injury to which the claim
relates but indicating there are 1 or more liability
questions in relation to the acceptance.
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(2) A liability question is a question as to any of the following —

(3)

(4)

()

(a)

(b)
(©

whether another employer (a relevant employer) is
wholly or partly liable to compensate the worker
because the injury is or may be from employment during
a period with another employer or more than 1 other
employer;

how the liability to compensate the worker is to be
apportioned between employers;

which insurer is liable to indemnify an employer liable
to compensate the worker.

The last employer is liable to deal with the claim and make
payments of compensation as if the last employer were wholly
liable and the last employer’s insurer must indemnify the last
employer for the payments.

Each relevant employer is liable to make to the last employer
any contributions as, in default of agreement, may be
determined by an arbitrator.

If the worker or last employer applies for determination by an
arbitrator of a liability question —

(a)

(b)

(©)

the last employer may join as a party to the dispute any
employer who may be wholly or partly liable to pay the
compensation; and

the arbitrator may determine that an employer who is a
party to the dispute is wholly or partly liable to
compensate the worker; and

the arbitrator may make 1 or more of the following
orders —

(i) an order requiring the payment of compensation
by the last employer or a relevant employer;

(i) an order requiring reimbursement of
compensation paid by the last employer or a
relevant employer;
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(iii)  an order for the apportionment of liability for
compensation between employers.

(6) If an insurer applies for determination by an arbitrator of a
dispute as to the liability of the insurer to indemnify an
employer liable to compensate a worker, the arbitrator may
make 1 or more of the following orders —

(@ an order requiring 1 or more insurers to indemnify the
employer;

(b) an order for apportionment of the liability to indemnify
the employer;

(c) an order requiring the reimbursement of compensation
by 1 insurer to another.

(7)  The worker must provide to the last employer any information
in the worker’s possession that the last employer may
reasonably request for the purpose of identifying any
employment in which the worker was employed before or after
employment with the last employer and in which the worker has
or may have suffered an injury from employment.

(8) This section does not apply to —

(@ aclaim to which section 35 applies; or

(b) aclaim for noise-induced hearing loss.

35. Claiming compensation for certain diseases when more than
1 employer liable
(1) Inthis section —

disease compensation means compensation payable for injury
by disease that is —

(@) aprescribed disease under section 10 taken to be from
certain employment under that section; or

(b) adust disease;

relevant employer means an employer who employs a worker in
relevant employment;
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relevant employment means employment in respect of which
there is a liability for disease compensation.

(2) Disease compensation may be claimed from the employer who
last employed the worker in relevant employment (the last
employer) even if there is a question as to which of 2 or more
relevant employers is liable to compensate the worker or how
that liability is to be apportioned between 2 or more relevant
employers.

(3) The last employer is liable to deal with the claim and make
payments of compensation as if the last employer were wholly
liable and the last employer’s insurer must indemnify the last
employer for any of the payments.

(4) Subsection (3) applies irrespective of whether the insurer has
accepted in a liability decision notice under section 28 or 29 that
the employer is liable to compensate the worker.

(5) If there are 2 or more relevant employers in respect of a claim
for disease compensation, each relevant employer is liable to
make to the last employer any contributions as, in default of
agreement, may be determined by an arbitrator.

(6) In a proceeding for the determination of a dispute as to the
liability for contribution by relevant employers, an arbitrator
may make an order requiring the payment of compensation by
any relevant employer or for the apportionment of liability for
compensation between relevant employers.

(7) If the worker or last employer applies for determination by an
arbitrator of a question mentioned in subsection (2) —

(@) the last employer may join as a party to the dispute any
relevant employer; and

(b) the arbitrator may determine that a relevant employer
who is a party to the dispute is wholly or partly liable to
compensate the worker; and
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(c) the arbitrator may make an order requiring the
reimbursement of compensation by 1 relevant employer
to another.

(8) If aninsurer applies for determination by an arbitrator of a
dispute as to the liability of the insurer to indemnify an
employer liable to compensate a worker, the arbitrator may
make 1 or more of the following orders —

(@) an order requiring 1 or more insurers to indemnify the
employer;

(b) an order for apportionment of the liability to indemnify
the employer;

(c) an order requiring the reimbursement of compensation
by 1 insurer to another.

(9) The worker must provide to the last employer any information
in the worker’s possession that the last employer may
reasonably request for the purpose of identifying any relevant
employment in which the worker was employed before
employment with the last employer.

Subdivision 3 — Provisional payments

36. Requirement for provisional payments

(1) Ifaninsurer or self-insurer gives a deferred decision notice for a
worker’s claim but has not given a liability decision notice for
the claim before the day prescribed by the regulations as the
provisional payments day, the employer is required to make
provisional payments as provided by this Subdivision.

(2) Anemployer who fails to make a provisional payment as and
when required by this Subdivision commits an offence.

Penalty for this subsection: a fine of $10 000.
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37.

38.

39.

40.

1)

(2)

Compensation for which provisional payments are required

Provisional payments are required to be made for any medical
and health expenses compensation and income compensation to
which the worker would be entitled had the insurer or
self-insurer accepted that the employer is liable to compensate
the worker for the injury concerned.

Calculating the amount of a provisional payment

The amount of a provisional payment must be calculated as if
the provisional payment were a payment of the kind of
compensation for which the provisional payment is required.

How and when provisional payments are to be made

A provisional payment in respect of a particular kind of
compensation must be paid at the time and in the manner in
which a payment of that kind of compensation would be
payable if the worker were entitled to that kind of
compensation.

Provisional payments of medical and health expenses
compensation

Provisional payments in respect of medical and health

expenses compensation are to be made for the period that begins
on the day on which the worker’s injury occurred and ends on
the earliest of the following days —

(@) the day on which the insurer or self-insurer gives a
liability decision notice for the claim to the worker;

(b) the day on which the insurer or self-insurer is taken
under section 29(3) to accept that the employer is liable
to compensate the worker for the injury.

The total amount of provisional payments in respect of medical
and health expenses compensation is limited to 5% of the
medical and health expenses general limit amount applying on
the day the last of those provisional payments is made.
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41.

42.

43,
(1)

@)

Provisional payments of income compensation

Provisional payments in respect of income compensation are to
be made for the period that begins on the day on which the
worker first has an incapacity for work as a result of the injury
and ends on the earliest of the following days —

(@) the day on which a certificate of capacity is issued that
specifies that the worker no longer has any incapacity
for work;

(b) the day on which the insurer or self-insurer gives a
liability decision notice for the claim to the worker;

(c) the day on which the insurer or self-insurer is taken
under section 29(3) to accept that the employer is liable
to compensate the worker for the injury.

Insurer required to indemnify for provisional payments

The insurer of an insured employer must indemnify the
employer for provisional payments that the employer is required
to make under this Subdivision.

Penalty: a fine of $10 000.

Status and effect of provisional payments

A provisional payment made to a worker must be taken into
account for the following purposes as if it were a payment of the
compensation in respect of which it is made —
(@) discharging a liability of the employer to pay
compensation to the worker;

(b) calculating the total amount of compensation, or
compensation of a particular kind, paid to the worker.

A payment made to a worker as a provisional payment is
considered to be a provisional payment made to the worker even
if the payment was made before the obligation to make the
provisional payment arose.
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(3) Except as provided in subsection (1), a provisional payment
made to a worker is not a payment of compensation and, unless
the worker’s claim involved fraud, is not recoverable from a
worker even if the employer is found not to have been liable for
compensation in respect of the injury concerned.

44, Other employer or insurer liable

(1) If an employer makes provisional payments in respect of a
worker’s claim for compensation and it is agreed between the
persons concerned or it is determined by an arbitrator that
another employer is liable for the whole or part of the
compensation —

(@) the employer making the provisional payments may
recover as a debt due from the other employer the whole
or part of the payments made according to the extent of
the compensation for which the other employer is liable;
and

(b) the provisional payments recoverable from the other
employer are taken to have been made to the worker by
the other employer.

(2) Ifaninsurer by way of indemnity makes provisional payments
in respect of a worker’s claim for compensation by an employer
and it is agreed between the persons concerned or it is
determined by an arbitrator that another insurer is required to
indemnify that or another employer for liability to pay the
whole or part of the compensation —

(@) the insurer making the provisional payments may
recover as a debt due from the other insurer the whole or
part of the payments made according to the extent of the
compensation for which the other insurer is required to
indemnify that or another employer; and

(b) the provisional payments recoverable from the other
insurer are taken to have been made to the worker by the
other insurer for the employer it is liable to indemnify.
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(3) Subsection (2) extends to a self-insurer as if provisional
payments made by a self-insurer were provisional payments
made by an insurer by way of indemnity.

Division 3 — Income compensation

Subdivision 1 — Preliminary

45, Terms used

In this Division —

board and lodging means accommodation and any meals,
laundry services and other benefits having a monetary value
provided together with the accommodation;

bonus or allowance means any bonus or incentive, shift
allowance, weekend or public holiday penalty allowance,
district allowance, industry allowance, meal allowance, living
allowance, clothing allowance, travelling allowance or other
allowance;

earnings, of a worker —
(@ means any amount paid or payable to the worker —
(i) aswages or salary; or
(i) asa piece rate or commission; or

(iii)  for a specified quantity of work for a specified
sum; or

(iv) asabonus or allowance; or
(v) asanover award or service payment; or
(vi) for overtime;
and
(b) includes —

(i) the monetary value of board and lodging
provided to the worker by the employer as
payment for work, ascertained under section 58;
and
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Compensation for injury

46.

47.

(1)

(i) any payment in money or money’s worth paid to
or for the benefit of the worker that the
regulations prescribe as included in the earnings
of a worker;

but
(c) does notinclude —
(i) income compensation paid to the worker; and

(i) any component of the worker’s earnings that the
regulations prescribe as excluded from the
earnings of a worker;

income compensation general limit amount means the amount
that is equal to the general maximum amount;

overtime means time worked in excess of the number of
ordinary working hours.

Subdivision 2 — Entitlement to income compensation

Entitlement to income compensation for incapacity for work

A worker is entitled to be paid income compensation under this
Subdivision if the worker’s injury results in total or partial
incapacity of the worker for work.

Obligation to pay income compensation

An employer’s obligation to pay income compensation to a
worker for an injury arises when the insurer or self-insurer
accepts (or is taken to have accepted) or an arbitrator determines
that —

(@) the employer is liable to compensate the worker for the
injury; and

(b) the compensation for which the employer is liable
includes income compensation.
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(2) The employer must, except as otherwise provided under this
Act —

(@) make the first payment of income compensation within
14 days after the employer’s obligation to pay income
compensation arises, with the first payment to include
payments that have accrued from the day on which the
worker first has an incapacity for work as a result of the
injury; and

(b) make subsequent payments of income compensation to
the worker on the employer’s usual pay days and in the
way the worker would normally be paid.

Penalty for this subsection: for each income compensation
payment not made when due — a fine of $5 000.

(3) The employer must make a payment in compliance with this
section whether or not the employer has been indemnified for
the payment by the employer’s insurer.

(4) A person is not liable to be convicted of an offence under
subsection (2) and under section 17(2) in respect of the same
failure.

Note for this section:

Provisional payments by the employer in respect of income
compensation are taken into account for the purposes of this section
as income compensation paid by the employer — see section 43.

48. Total or partial incapacity for work

(1) For any period during which a worker is totally incapacitated
for work, the amount of income compensation must be
calculated in accordance with Subdivision 3.

(2) For any period during which a worker is partially incapacitated
for work, the amount of income compensation is obtained by
calculating, in accordance with Subdivision 3, the amount that
would apply if the worker were totally incapacitated for work
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3)

49,

50.
(1)

(@)

3)

and deducting from it the amount the worker earns, or is able to
earn, in suitable employment.

Note for this subsection:

Section 50 provides for an arbitrator to be able, in certain
circumstances, to order that a worker who is partially incapacitated for
work is taken to be totally incapacitated for work.

A worker is not entitled to any income compensation for a time
during which the worker earns, or is able to earn, in suitable
employment an amount equal to or greater than the amount of
income compensation that would apply if the worker were
totally incapacitated for work.

Worker not to be prejudiced by resuming work

If a worker who has an incapacity for work resulting from an
injury resumes or attempts to resume work, and is unable, on
account of the injury, to perform or continue to perform the
work, the resumption or attempted resumption of work or the
inability to perform or continue to perform the work does not
prejudice any entitlement to compensation under this Act that
the worker would otherwise have.

Order that worker is taken to be totally incapacitated

A worker who has a partial incapacity for work and has been
unable to obtain suitable employment may apply for an
arbitrator to order that the worker is taken to be totally
incapacitated for work.

On application under this section, an arbitrator may order that
the worker is taken to be totally incapacitated for work while the
order is effective.
The order may specify —

(@) the period for which it is effective; and

(b) conditions that must be satisfied for the order to be
effective.
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(4)

51.
(1)

@)

52.
(1)

(@)

The order must not be made unless the arbitrator is satisfied
that —

(@) the worker has taken all reasonable steps to obtain, and
has failed to obtain, suitable employment; and

(b) the failure to obtain suitable employment is wholly or
mainly a result of the injury.

General limit on total income compensation

A worker’s entitlement to income compensation for incapacity
for work resulting from an injury ceases when the total of all
amounts of income compensation paid to the worker for that
incapacity reaches the income compensation general limit
amount.

Note for this subsection:

The income compensation general limit amount is equal to the general
maximum amount provided for by section 538(1).

Any additional income compensation paid as ordered by an
arbitrator under section 52(4) must not be counted for the
purposes of this section as income compensation paid to the
worker.

Note for this section:

Provisional payments by the employer in respect of income
compensation are taken into account for the purposes of this section
as income compensation paid by the employer — see section 43.

Additional income compensation

In this section —

former rate means the weekly rate at which a worker’s final
payment of income compensation under this Subdivision (other
than under this section) is calculated.

A worker may apply for an arbitrator to order that the worker is
entitled to additional income compensation for incapacity for
work resulting from an injury.
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(3) The application may be made only if —

(@) the total of all amounts of income compensation paid for
the worker’s incapacity exceeds 75% of the income
compensation general limit amount applying when the
application is made; and

(b) the employer’s liability for compensation in respect of
the injury concerned has not been commuted by a
settlement agreement registered under Division 12.

Note for this subsection:

Provisional payments by the employer in respect of income
compensation are taken into account for the purposes of this
subsection as income compensation paid by the employer — see
section 43.

(4) On application under this section, an arbitrator may order that
the worker is entitled to additional income compensation if the
arbitrator is satisfied that —

(@) the worker’s injury has resulted in the permanent total
incapacity of the worker for work; and

(b) the additional income compensation should be allowed,
having regard to the social and financial circumstances
and the reasonable financial needs of the worker.

(5) The arbitrator must, having regard to the matters referred to in
subsection (4)(b), specify in the order the weekly rate at which
additional income compensation is to be calculated, being a rate
not exceeding the former rate.

(6) The order may specify —

(@) the period for which the worker is entitled to the
additional income compensation; or

(b) the maximum total amount of all additional income
compensation that may be made for the worker’s
incapacity.

(7) The order may, in an appropriate case, require additional
income compensation to be paid for the period from the end of
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53.

54,

(8)

1)

the last period in respect of which the worker previously
received income compensation to the day on which the order is
made, and the order may specify when arrears for that period
are to be paid.

The order must not result in the total amount of all additional
income compensation that may be paid for the worker’s
incapacity being capable of exceeding the lesser of —

(@) the amount that is 75% of the income compensation
general limit amount applying on the day on which the
order is made; and

(b) the amount calculated by multiplying the former rate by
the number of weeks in the period of the expectation of
life of the worker as at the commencement of the first
period for which additional income compensation is to
be paid.

Subdivision 3 — Calculation of income compensation

Terms used

In this Subdivision —
jockey means a person who is a worker because of section 15;

maximum weekly rate of income compensation means the
amount prescribed by the regulations as the maximum weekly
rate of income compensation;

pre-injury weekly rate of income, of a worker, means the
worker’s pre-injury weekly rate of income calculated as
provided by section 54.

Worker’s pre-injury weekly rate of income

A worker’s pre-injury weekly rate of income is —

(@ unless paragraph (b) applies — the worker’s average
weekly rate of earnings in the position the worker held
on the day on which the worker’s injury occurred; or
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(2)

(3)

(4)

(b) if, on the day on which the worker’s injury occurred, the
worker concurrently held 2 or more positions as a
worker, whether in the employment of the same or
different employers — the weekly rate obtained by
aggregating the worker’s average weekly rates of
earnings in the positions the worker held.

A worker’s average weekly rate of earnings in a position the
worker held on the day on which the worker’s injury occurred is
calculated over —

(@) the period of 1 year ending on the day before the day on
which the worker’s injury occurred; or

(b) if the worker had been employed in that position for less
than 1 year when the injury occurred — the period
beginning on the day on which the worker commenced
to be employed in that position and ending on the day
before the day on which the worker’s injury occurred.

Note for this subsection:

Section 59 makes special provision for calculating a working director’s
average weekly rate of earnings.

For the purposes of this section, 2 or more positions that a
worker holds consecutively in the employment of the same
employer are taken to be the same position if, having regard to
responsibilities, status, level of remuneration and other factors,
they are equivalent positions.

If, at any time during a period over which subsection (2)
requires a worker’s average weekly rate of earnings in a
position to be calculated, the employer provides board and
lodging to the worker (in addition to paying the worker’s other
earnings, if any) as payment for work, the monetary value, if
any, of the provision of the board and lodging ascertained
according to section 58 must be included when calculating the
worker’s average weekly rate of earnings over that period.
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55.

()

(6)

()

(1)

(@)

(3)

If a worker has taken leave without pay during a period over
which subsection (2) requires the worker’s average weekly rate
of earnings in a position to be calculated, the part of the period
for which the worker was on the leave must be excluded in
making the calculation.

In subsection (5) —

leave without pay means time off work without pay on leave
that is authorised or consented to by an employer for a period
the worker would otherwise be required to work.

If a worker did not, on the day on which the worker’s injury
occurred, hold a position with the employer liable to pay income
compensation, a reference in this section to the day on which
the worker’s injury occurred is a reference to the day on which
the worker last held a position with the employer before the
worker’s injury occurred.

Amount of income compensation

The amount of a payment of income compensation for a worker
who is totally incapacitated for work must be calculated as
provided by this section.

Note for this subsection:

For a period during which a worker is partially incapacitated for work,
see section 48(2).

To the extent that the payment of income compensation is for a
period within the first 26 weeks in which income compensation
is payable to the worker, the amount is calculated at the
worker’s pre-injury weekly rate of income except as otherwise
provided in section 56 or 57.

To the extent that the payment of income compensation is for a
period after the first 26 weeks in which income compensation is
payable to the worker, the amount is calculated at 85% of the
worker’s pre-injury weekly rate of income except as otherwise
provided in section 56 or 57.
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(4) For the purposes of subsections (2) and (3) —

(@) aweekisa period of 7 consecutive days that starts on
the day of the week that is the first day for which the
worker is entitled to income compensation; and

(b) aweek is a week in which income compensation is
payable if income compensation is payable for any day
or days during the week.

(5) For the calculation under this section, an amount must be added
to or deducted from the worker’s pre-injury weekly rate of
income from time to time to the extent, if any, necessary to
reflect any percentage increase or decrease in base rate of pay
(but not in any payment for overtime or in any bonus or
allowance) that —

(@) is effective after the day on which the worker’s injury
occurred; and

(b) would, or having regard to all the circumstances is likely
to, have applied to the worker had the worker not been
injured.

56. Maximum weekly rate of income compensation

If the amount of any payment of income compensation
calculated under section 55 or 57(3)(b) for any period would
represent a weekly rate of payment exceeding the maximum
weekly rate of income compensation applying at that time, the
amount of the payment must be reduced to the amount
representing a payment at that maximum weekly rate.

57. Minimum weekly rate of income compensation

(1) Inthis section —

base award rate means the base weekly rate of pay, excluding
payments for overtime and any bonus or allowance, applying to
a worker —

(@ under provisions of an industrial instrument that applied
when the worker’s injury occurred, or provisions of
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another industrial instrument that substantially replace
those provisions; or

(b) under an agreement that specifies the worker’s rate of
pay by reference to an industrial instrument;

base award rate component, of a worker’s earnings, means the
component of the earnings that derives from the base award
rate, if any, applying to the worker;

industrial instrument means, according to the employment in
the context of which the term is used —

(@ anaward or order (including an enterprise order or
General Order) made by The Western Australian
Industrial Relations Commission under the Industrial
Relations Act 1979; or

(b) anindustrial agreement, as defined in the Industrial
Relations Act 1979 section 7(1); or

(c) afair work instrument, as defined in the Fair Work
Act 2009 (Commonwealth) section 12; or

(d) anaward, order, agreement or other instrument that is of
a class prescribed by the regulations;

regular additional earnings, of a worker, means any of the
following —

(@) any over award or service payment paid on a regular
basis as part of the worker’s earnings;

(b) any allowance (including any payment for overtime)
paid on a regular basis as part of the worker’s earnings
and related to the number or pattern of hours worked by
the worker;

(c) any other allowance prescribed by the regulations.

(2) If the amount of any payment of income compensation
calculated under section 55 for any period would represent a
weekly rate of payment less than the minimum weekly rate
referred to in subsection (3), the amount of the payment is,
unless subsection (7) provides that no minimum weekly rate
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applies, to be increased to the amount representing a payment at
that minimum weekly rate.

(3) The minimum weekly rate at which income compensation must
be paid is the greater of the following —

(@ the minimum amount to which the worker would, if the
worker had not been injured, have been entitled under
the Minimum Conditions of Employment Act 1993 to be
paid in a week for working, on the basis on which the
worker was working when the injury occurred, in the
employment in which the worker was working when the
injury occurred;

(b) the sum of —

(i) the base award rate component, if any, of the
earnings to which the worker would, if the
worker had not been injured, have been entitled
to be paid in a week for working, on the basis on
which the worker was working when the injury
occurred, in the employment in which the worker
was working when the injury occurred; and

(i)  the regular additional earnings component, if
any, of the worker’s earnings included in the
calculation of the worker’s pre-injury weekly
rate of income.

(4) For the purposes of this section, in an agreement mentioned in
paragraph (b) of the definition of base award rate in
subsection (1), the reference to an industrial instrument is taken
to include an industrial instrument containing provisions that
substantially replace the relevant provisions of the industrial
instrument.

(5) If anindustrial instrument mentioned in the definition of base
award rate in subsection (1) becomes redundant or obsolete
without its relevant provisions being replaced as mentioned in
paragraph (a) of that definition or in subsection (4), the base
award rate for the purposes of this section is the base weekly
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rate of pay referred to in that definition applying before the
industrial instrument becomes redundant or obsolete as adjusted
to reflect the timing and extent of any subsequent percentage
increase in minimum wages resulting from a national minimum
wage order made under the Fair Work Act 2009
(Commonwealth).

(6) If, on the day on which the worker’s injury occurred, the worker
concurrently held 2 or more positions as a worker, whether in
the employment of the same or different employers,
subsection (3)(b) does not apply and the minimum weekly rate
for the worker is the minimum weekly rate under
subsection (3)(a).

(7)  No minimum weekly rate applies under this section if —

(@) the only component of the worker’s pre-injury weekly
rate of income is the monetary value of the provision of
board and lodging; or

(b) the worker is a working director of a company; or
(c) the worker is a jockey; or

(d) the worker is a worker of a class prescribed by the
regulations as excluded from the application of the
minimum weekly rate.

58. Monetary value of board and lodging

(1) This section deals with ascertaining the monetary value, if any,
of —

(@) board and lodging provided to a worker by the employer
(in addition to the worker’s other earnings, if any) as
payment for work at any time during the period over
which section 54(2) requires the worker’s average
weekly rate of earnings to be calculated; and

(b) board and lodging provided to a worker by the employer
during any period for which the worker is entitled to
receive income compensation from the employer.
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(2) When calculating a worker’s average weekly rate of earnings
over a period for the purpose of ascertaining the worker’s
pre-injury weekly rate of income, the monetary value, if any, of
the provision of board and lodging for a period that
section 54(4) requires to be included in the calculation must be
assessed as described in subsection (4).

(3) For any period during which an employer provides board and
lodging to a worker during a period for which the worker is
entitled to income compensation from the employer —

(@) the monetary value, if any, of the provision of board and
lodging must be assessed as described in subsection (4);
and

(b) to the extent, if any, of its monetary value assessed in
accordance with paragraph (a), the provision of board
and lodging is taken to be payment towards income
compensation to which the worker is entitled.

(4) An assessment under subsection (2) or (3) of the monetary
value, if any, of the provision of board and lodging for a period
must be made in accordance with the regulations but so as not,
in any case, to attribute a monetary value exceeding an amount
calculated by taking the number of full days for which board
and lodging provided by the employer to the worker during that
period had a monetary value and multiplying it by the maximum
board and lodging daily amount prescribed by the regulations as
applying when the worker’s injury occurred.

Note for this section:

Section 57(7)(a) states that no minimum weekly rate at which income
compensation must be paid applies if the monetary value of the
provision of board and lodging is the only component of the worker’s
pre-injury weekly rate of income.
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59.

1)

@)

3)

Working directors

In this section —

declared remuneration, of a working director who is a worker,
means —

(@) the amount of remuneration stated as actually paid or
payable to the working director during a period of
insurance in a remuneration statement for the most
recent period of insurance ending before the day on
which the worker’s injury occurred; or

(b) if aremuneration statement was not provided for the
most recent period of insurance ending before the day
on which the worker’s injury occurred — the amount of
remuneration stated in a remuneration estimate as the
amount estimated to be paid or payable to the working
director over the period of insurance during which the
worker’s injury occurred;

remuneration estimate means an estimate provided to an
employer’s insurer in compliance with section 203 of the
aggregate amount of remuneration to be paid or payable to a
working director over a period of insurance;

remuneration statement means a statement provided to an
employer’s insurer in compliance with section 203 of the
aggregate amount of remuneration actually paid or payable to a
working director during a period of insurance.

This section applies to the calculation of a worker’s average
weekly rate of earnings in a position as a working director for
the purposes of ascertaining the worker’s pre-injury weekly rate
of income under section 54(1).

The average weekly rate of earnings of a working director of a
company that is an insured employer is —

(@) the weekly rate calculated by averaging the declared
remuneration of the working director over the period to
which the declared remuneration relates; or
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(b) if there is no declared remuneration of the working
director — the weekly rate calculated in accordance
with the default calculation method under
subsection (4).

(4) The default calculation method for calculating a working
director’s average weekly rate of earnings is as follows —

(@) the worker’s earnings are taken to include all of the
worker’s remuneration as a working director that is paid
or payable during the period over which section 54(2)
requires the worker’s average weekly rate of earnings to
be calculated; and

(b) the average weekly rate of those earnings is calculated
over that period.

(5) To the extent that it is practicable to do so, before the amount of
a worker’s remuneration as a working director of a company
that is an insured employer is used in a calculation to which this
section applies, particulars of the amount must be verified by
the company.

(6) The average weekly rate of earnings of a working director of a
company that is a self-insurer must be calculated in accordance
with the default calculation method under subsection (4) except
that, if no remuneration was in fact paid or payable to the
working director during the period concerned, remuneration is
taken to have been of an amount estimated on the basis of any
relevant contract, award or agreement.

60. Public holidays

A public holiday that falls within a period for which an
employer is liable to pay income compensation to a worker is
included as a part of the period for which the employer is liable
to pay the income compensation but —

(@) the employer is not otherwise liable to make any
payment to the worker in respect of that holiday; and
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(b) the employer is not liable to give the worker any time
off work in place of that holiday.

Note for this section:
The Interpretation Act 1984 section 5 defines public holiday.

61. Leave while entitled to income compensation

(1) Inthis section —

sick leave includes leave known as personal leave, or leave by
another name, that is substantially of the same nature as sick
leave;

take leave, with reference to annual leave, long service leave or
sick leave, means —

(@) to take time off work with pay on leave of that kind; or

(b) to receive a monetary payment instead of taking time off
work with pay on leave of that kind.

(2) For any period for which a worker is entitled to receive income
compensation —

(@) the worker is entitled to take annual leave or long
service leave that the worker could have taken if the
worker had not been entitled to receive income
compensation for that period; and

(b) the worker’s entitlement to receive income
compensation and the amount of those payments are not
affected by the worker being entitled to take, or taking,
annual leave or long service leave for all or any of that
period; and

(c) the worker is not entitled to take sick leave for an
absence from work because of the worker’s injury; and

(d) the worker accrues entitlements to annual leave, long
service leave and sick leave that the worker would have
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accrued if the worker had not been entitled to receive
income compensation for that period.

Note for this subsection:

The Fair Work Act 2009 (Commonwealth) section 130(1) prevents a
worker to whom it applies from taking sick leave during a period for
which income compensation is paid.

(3) If an employer pays a worker any amount as a sick leave
entitlement for any period for which the worker subsequently
receives income compensation —

(@) the amount paid to the worker as a sick leave entitlement
is taken to have been paid as, or towards, income
compensation; and

(b) the employer must reinstate any period of sick leave to
which the sick leave entitlement relates.

Subdivision 4 — Reducing, suspending and discontinuing income
compensation

62. Restrictions on reduction, suspension or discontinuation of
income compensation

An employer must not reduce, suspend or discontinue income
compensation payments to a worker except —

(@) to give effect to any provision of this Act as to the
calculation of the amount of compensation that is
payable or any limit on the amount of compensation that
is payable; or

(b) to give effect to a direction of a conciliator or an order
of an arbitrator; or

(c) inaccordance with section 63, 64, 65 or 66; or
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(d) with the written consent of the worker given in the
approved form.

Penalty: a fine of $10 000.

Note for this section:

Paragraph (a) covers changes to the amount of compensation that
could result from changes to indexed amounts, changes to award rates
of pay, or a change to the rate of compensation after the first 26 weeks
of incapacity.

63. Reducing or discontinuing income compensation on basis of
worker’s return to work

(1) Anemployer must not reduce or discontinue income
compensation payments to a worker on the basis of the worker’s
return to work unless the employer has informed the worker in
accordance with the regulations of —

(@) the basis for the reduction or discontinuance with
reference to the position to which the worker has
returned; and

(b) the amount, if any, of income compensation that will be
paid to the worker for any partial incapacity for work.

(2) An arbitrator dealing with an application for determination of a
dispute about a reduction or discontinuation of income
compensation payments under this section may —

(@) determine whether the worker has returned to work; and

(b) determine the amount of income compensation
payments; and

(c) make an order as to the making of those payments and
the amount, if any, of those payments.

64. Reducing or discontinuing income compensation on basis of
medical evidence

(1) The requirements of this section must be complied with before
an employer is permitted to reduce or discontinue income
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compensation payments on the basis of medical evidence from a
medical practitioner as to —

(@) the worker’s capacity for work; or

(b) the extent to which the worker’s incapacity for work is a
result of the worker’s injury.

(2) The requirements of this section for a proposed reduction or
discontinuation of income compensation payments (the
proposed action) are as follows —

(@) the employer must give the worker written notice in
accordance with the regulations of the proposed action
together with a copy of the medical evidence on the
basis of which it is proposed to take that action;

(b) the worker must be allowed a period of 21 days after the
requirements of paragraph (a) are complied with in
which to apply for resolution by conciliation of a dispute
about the proposed action (a dispute resolution
application);

(c) if the worker makes a dispute resolution application
within that 21-day period, the employer cannot proceed
with the proposed action before the dispute resolution

process for the dispute has been finalised as provided by
this section;

(d) if the worker does not make a dispute resolution
application within that 21-day period, the employer is
permitted to proceed with the proposed action.

(3) The dispute resolution process for a dispute about a proposed
action is considered to have been finalised when 1 of the
following occurs —

(@) the dispute is resolved by conciliation;

(b) the dispute is not resolved by conciliation and the period
for making an application for determination of the
dispute by arbitration expires without the application
having been made;
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(4)

()

(6)

65.
(1)

(c) an application for determination of the dispute by
arbitration is made and an arbitrator determines the
matter or matters in dispute;

(d) an application for resolution of the dispute by
conciliation or determination of the dispute by
arbitration is not accepted or is discontinued or
dismissed.

An arbitrator dealing with an application for determination of a
dispute about a proposed reduction or discontinuation of income
compensation payments under this section may —

(@) determine the amount of the income compensation
payments; and

(b) make an order as to the making of those payments and
the amount, if any, of those payments.

For determining, for the purposes of this section, the amount of
any income compensation payments, an arbitrator may —

(@) treat the worker’s capacity for work, if any, as being of
the degree the arbitrator sees fit; and

(b)  without limiting the matters to which the arbitrator may
have regard, take into consideration whether a return to
work program has been established for the worker and
the worker’s participation in the return to work program,
if any.

This section does not limit any power of a conciliator in a
proceeding on a dispute to direct the suspension or reduction of
income compensation payments.

Worker not residing in State: failure to provide declaration

The regulations may require a worker who is entitled to income
compensation and who does not reside in this State to provide
the insurer or self-insurer at specified intervals with declarations
in the approved form by the worker and a medical practitioner
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(2)

3)

(4)

()

as to the worker’s capacity for work (the required
declarations).

Payment of income compensation to a worker can be suspended
for a failure by the worker to provide the required declarations
before the end of an interval at which the declarations are
required.

Before payment of income compensation can be suspended
under this section, the insurer or self-insurer must first give the
worker a written notice in the approved form (a warning
notice) —

(@) informing the worker of the worker’s obligation to
provide the required declarations before the end of the
interval at which the declarations are required; and

(b) stating that payment of income compensation to the
worker will be suspended from a specified date (the
suspension date) if the worker fails to provide the
required declarations.

The warning notice can be given no earlier than 14 days before
the end of the interval at which the declarations are required and
the suspension date must be a date that is at least 14 days after
the warning notice is given and not earlier than the end of the
interval at which the declarations are required.

Payment of income compensation is suspended from the
suspension date until the worker provides the required
declarations and the insurer or self-insurer receives the required
declarations.

Note for this subsection:

Suspension of income compensation payments only affects income
compensation payments payable in respect of the period of
suspension. Income compensation payments must recommence after
the suspension period if the worker is otherwise entitled to income
compensation payments in respect of the period after the suspension
period. See section 67.
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66.

(6)

1)

(@)

3)

(4)

A worker may apply for an arbitrator to determine a question as
to whether payment of income compensation to the worker was
lawfully suspended under this section for a particular period and
an arbitrator may determine the question and make any order
the arbitrator considers appropriate in the circumstances.

Suspension of income compensation while worker in custody

In this section —

chief executive officer (prisons) means the chief executive
officer as defined in the Prisons Act 1981 section 3(1);

registrar (MIRT) means the registrar of the Mental Impairment
Review Tribunal established by the Criminal Law (Mental
Impairment) Act 2023;

relevant government authority means the authority principally
assisting the Minister responsible for administering the relevant
law in the administration of that law;

relevant law means the law under which the worker is in
custody or is serving the term of imprisonment.

Payment of income compensation to a worker must be
suspended for any period during which the worker is —

(@ in custody under a law of the Commonwealth, this State
or another State, other than custody of a kind prescribed
by the regulations; or

(b) otherwise serving a term of imprisonment of a kind
prescribed by the regulations.

Before payment of income compensation can be suspended
under this section, the employer must have written confirmation
from the relevant government authority of the factual
circumstances mentioned in subsection (2) in relation to the
worker and the date from which those circumstances applied.

A worker may apply for an arbitrator to determine a question as
to whether payment of income compensation to the worker was
lawfully suspended under this section for a particular period and
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67.
(1)

(@)

68.

1)

(@)

(3)

an arbitrator may determine the question and make any order
the arbitrator considers appropriate in the circumstances.

The chief executive officer (prisons), the registrar (MIRT) and
any other relevant government authority prescribed by the
regulations must provide written confirmation for the purposes
of subsection (3) in the circumstances, and in the manner and
form, provided for by the regulations.

[Section 66 amended: No. 21 of 2023 s. 706.]

Effect of suspension of income compensation payments

If payment of income compensation to a worker is lawfully
suspended under this Act for a period, no income compensation
is payable to the worker in respect of the period of suspension
unless an arbitrator otherwise orders.

Suspension of income compensation payments does not affect
any entitlement to income compensation in respect of any
period after the period of suspension.

Power of arbitrator to review disputed income
compensation payments

An arbitrator may review the payment of income compensation
to a worker on the application of the worker or the employer.

On a review under this section, the arbitrator may make any
order for the payment of income compensation to the worker to
be suspended, adjusted or discontinued as the arbitrator
considers appropriate.

The arbitrator’s order has effect from the day specified in the
order and, in the case of a suspension, until the day or time
specified in the order.
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Division 4 — Compensation for medical and health expenses

69. Terms used
In this Division —
medical and health expenses general limit amount means the
amount that is 60%, or a greater percentage, if any, prescribed
by the regulations, of the general maximum amount;
medical and health service means anything an expense for
which is a medical and health expense;
reasonable, in relation to a medical and health expense, has the
meaning given in section 72;
special expense means a medical and health expense that is —
(@) anexpense in respect of surgical attendance and
treatment; or
(b) anexpense in respect of hospital fees and charges for
any health service, as defined in the Health Services
Act 2016 section 7, provided to the worker in a hospital,
as defined in the Health Services Act 2016 section 8; or
(c) anexpense in respect of post-operative medical
treatment; or
(d) an expense related to an expense described in
paragraph (a), (b) or (c);
special increase means an increase by an order under
section 78(3) in the medical and health expenses general limit
amount for a claim;
special increase limit amount means the amount that is 190%,
or a greater percentage, if any, prescribed by the regulations, of
the medical and health expenses general limit amount;
standard increase means an increase by an order under
section 77(2) in the medical and health expenses general limit
amount for a claim;
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70.

1)

@)

(3)

71.
(1)

standard increase limit amount means the amount that is 40%,
or a greater percentage, if any, prescribed by the regulations, of
the medical and health expenses general limit amount.

Medical and health expenses compensation under this
Division

Compensation (medical and health expenses compensation) is
payable under this Division in the form of payment of the

amount of reasonable medical and health expenses incurred or
to be incurred by a worker as a result of the worker’s injury.

An employer’s obligation to pay medical and health expenses
compensation arises when the insurer or self-insurer accepts (or
is taken to have accepted) or an arbitrator determines that the
employer is liable to compensate the worker for the injury.

An employer’s liability for medical and health expenses
compensation applies to medical and health expenses incurred
after the worker’s injury occurs and extends to medical and
health expenses incurred before the employer’s obligation to
pay medical and health expenses compensation arises.

Note for this section:

Provisional payments in respect of medical and health expenses
compensation are to be treated as compensation paid for medical and
health expenses — see section 43.

Expenses that are medical and health expenses

In this Division —
medical and health expense means an expense that is for any of
the following —

(@ medicines and medical requisites;

(b) medical or surgical attendance and treatment, including,
if necessary, medical or surgical attendance and
treatment by specialists;

(c) hospital fees and charges for any health service, as
defined in the Health Services Act 2016 section 7,
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(d)

(€)
(f)

(9)
(h)

provided to the worker in a hospital, as defined in the
Health Services Act 2016 section 8;

the treatment and maintenance in a nursing home, as
defined in the Private Hospitals and Health Services
Act 1927 section 2(1), of a worker certified by a medical
practitioner as —

(i) being permanently totally incapacitated for work;
and

(i)  requiring continuing treatment and maintenance
that cannot be administered in the worker’s
domestic environment;

dental attendance and treatment;

the provision of hearing aids, artificial teeth or artificial
eyes;

if the injury renders their use necessary, the provision of
spectacles or contact lenses;

health services prescribed by the regulations to be
services the expenses in respect of which are medical
and health expenses.

(2) Regulations prescribing health services as described in
paragraph (h) of the definition of medical and health expense
in subsection (1) may operate by reference to the person or class
of persons providing the service.

(3) An expense is not a medical and health expense for the purposes
of this Division if the expense is of a kind that is compensable
as a miscellaneous expense under Division 5.

72. Requirement that medical and health expenses be
reasonable

(1) For a medical and health expense to be considered reasonable
for the purposes of this Division —

(@) it must be reasonably necessary for the worker to incur
the expense; and
Compare 01 Sep 2024 [00-d0-02] / 26 Sep 2024 [00-e0-01] page 67

Published on www.legislation.wa.gov.au



Workers Compensation and Injury Management Act 2023

Part 2 Compensation for injury
Division 4 Compensation for medical and health expenses
s. 73

(b) the amount and charging of the expense —

(i) must be in accordance with a scale of fees and
charges in respect of medical and health services
fixed by an order under section 73; or

(i)  if no fixed scale of fees and charges applies,
must be reasonable having regard to prevailing
market rates and any other relevant
circumstances;

and

(c) the charging of the expense must be in accordance with
the relevant conditions, if any, provided for in an order
under section 73(3)(d).

(2) The regulations may provide for the principles to be applied in
determining whether it is reasonably necessary for a worker to
incur a medical and health expense.

73. Medical and health expenses order

(1) The Minister, on the recommendation of WorkCover WA, may
make an order fixing the maximum amount of compensation
payable for a medical and health expense for a medical and
health service.

(2) The maximum amount for which an employer is liable for a
medical and health expense for a medical and health service
must not exceed the amount, if any, that is fixed as the
maximum amount of compensation for that medical and health
service by an order under this section.

(3) An order under this section may —

(@ fix the maximum amount —

(i) by reference to a specified fee or charge for a
medical and health expense for a medical and
health service; or
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(i) by reference to an amount of a fee or charge for a
medical and health expense for a medical and
health service calculated or determined in a
specified manner; or

(iii) by reference to the provisions of other
publications under subsection (5);

and

(b) provide for the maximum amount fixed in respect of any
particular medical and health service to vary —

(i) by reference to different factors of a specified
kind (for example, by reference to the person
who provides the service or the circumstances in
which it is provided); or

(it) by reference to the provisions of other
publications under subsection (5);

and

(c) fix a maximum amount for medical and health services
provided together or in combination; and

(d) without limiting paragraphs (a), (b) and (c), provide for
conditions that apply to charging for the provision of a
medical and health service —

(i) by conditions specified in the order; or
(it) by reference to the provisions of other
publications under subsection (5).
(4) Without limiting the ways in which a maximum amount fixed in
an order may be varied, the order may —

(@) provide for the maximum amount to be varied by a
periodic variation in accordance with a specified
methodology (an adjustment methodology); and

(b) provide for different adjustment methodologies for
different maximum amounts.
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(6)

74.

1)

@)

75.

Without limiting the ways in which a maximum amount may be
fixed or conditions specified in an order under this section, the
order may adopt or fix a maximum amount or specify
conditions by reference to the provisions of other publications,
whether with or without modification or addition and whether in
force at a particular time or from time to time.

An order under this section is subsidiary legislation for the
purposes of the Interpretation Act 1984.

Note for this subsection:

Under the Interpretation Act 1984 section 43(4), a power to make
subsidiary legislation includes a power to amend or repeal the
subsidiary legislation.

Eligibility to provide compensable medical and health
services

The regulations may prescribe requirements (provider eligibility
requirements) for a provider of a medical and health service
that a person must satisfy in order that compensation is payable
for a medical and health expense for a medical and health
service provided by the person.

An employer is not liable for compensation for medical and
health expenses for a medical and health service provided by a
person if the person does not satisfy the provider eligibility
requirements, if any, for a provider of the service.

General limit on compensation for medical and health
expenses

The total amount of medical and health expenses compensation
paid in respect of a worker’s injury must not exceed the medical
and health expenses general limit amount.

Note for this section:

The medical and health expenses general limit amount is 60% (or a
greater percentage prescribed by the regulations) of the general
maximum amount. The medical and health expenses general limit
amount for a claim can be increased by a standard increase under

page 70

Compare 01 Sep 2024 [00-d0-02] / 26 Sep 2024 [00-e0-01]

Published on www.legislation.wa.gov.au



Workers Compensation and Injury Management Act 2023

Compensation for injury Part 2
Compensation for medical and health expenses Division 4
S. 76

section 77(2) or a special increase under section 78(3). The total
amount of compensation paid includes any provisional payments (see
section 43).

76. Notice to worker that 60% of general limit reached

When the total amount of medical and health expenses
compensation paid in respect of a worker’s injury reaches
60% of the medical and health expenses general limit amount,
the employer or, if the employer is an insured employer, the
employer’s insurer must within 14 days give the worker notice
of that fact in the approved form.

Penalty: a fine of $5 000.

77. Standard increase in compensation limit

(1) A worker may apply to an arbitrator at any time for an increase
in the medical and health expenses general limit amount for the
worker’s injury (the general limit for the claim).

(2) On application under this section, an arbitrator may order an
increase in the general limit for the claim if the arbitrator —

(@) s satisfied that the worker has incurred, or is likely to
incur, reasonable medical and health expenses in an
amount that is in excess of the general limit; and

(b) considers that the increase should be allowed, having
regard to the social and financial circumstances and the
reasonable financial needs of the worker.

(3) The amount by which the general limit for the claim may be
increased by an order under subsection (2) —

(@) must be decided after taking into account the amount of
any payment for medical and health expenses that the
employer or insurer voluntarily made to the worker
beyond the amounts to which the worker was entitled
under this Act; and

(b) s limited by the requirement that the increase (or the
total of all standard increases), together with any
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amounts required by paragraph (a) to be taken into
account, must not exceed the standard increase limit
amount.

78. Increase for special expenses in the medical and health
expenses general limit amount

(1) A worker may apply to an arbitrator for an increase for special
expenses in the medical and health expenses general limit
amount for the worker’s injury (the general limit for the claim)
beyond the standard increase limit amount.

Note for this subsection:

Subsection (6) imposes a 5-year limit on an application under this
section for a special increase.

(2) An application under this section may be made only if —

(@) the general limit for the claim has been increased by a
standard increase; and

(b) the worker has incurred, or is likely to incur, reasonable
special expenses in excess of those that can be provided
for by a standard increase.

(3) On application under this section, an arbitrator may order that
the general limit for the claim is increased if —

(@) the worker has a degree of permanent whole of person
impairment of at least 15% as a result of the worker’s
injury as determined under section 79; and

(b) the arbitrator is satisfied that the worker has incurred, or
is likely to incur, reasonable special expenses in excess
of those that can be provided for by a standard increase;
and

(c) the arbitrator is satisfied in accordance with the
regulations of any other matter of which the regulations
require the arbitrator to be satisfied under this
paragraph; and
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