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Part 1 Preliminary
Division 1 Introductory
s. 1

Part 1 — Preliminary

Division 1 — Introductory

1. Short title
Thisisthe Co-operatives Act 20009.

2. Commencement

This Act comesinto operation as follows —
(@) sections1and 2 — on the day after assent day;

(b) therest of the Act, other than sections 490 and 491, and
Part 20 Divisions 1 and 3 — on a day fixed by
proclamation;

() sections 490 and 491, and Part 20 Division 3— on the
last day of the period of 2 years after the day fixed under
paragraph (b);

(d) Part 20 Divison 1 — on the day that Co-operative Bulk
Handling Limited becomes registered under this Act.

3. Objectsof thisAct

The objects of thisAct areto —

(@ enablethe formation, registration and operation of
co-operatives; and

(b) promote co-operative philosophy, principles, practices
and objectives,; and

(c) protect the interests of co-operatives, their members and
the public in the operations and activities of
co-operatives; and

(d) ensurethat the directors of co-operatives are accountable
for their actions and decisions to the members of
co-operatives; and

(e) encourage and facilitate self-management by
co-operatives a al levels; and
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(f) encourage the development, integration and
strengthening of co-operatives at local, regional,
national and international levels by supporting and
fostering State and national peak organisations and
co-operative instrumentalities.

4. Termsused in this Act

(1) InthisAct—
active member has the meaning given to that termin

section 111,
active member ship provision has the meaning given to that term
in section 112;
agreement means an agreement, arrangement or
understanding —
(@ whether formal or informal or partly formal and partly
informal; and
(b) whether written or oral or partly written and partly oral;
and

(c) whether or not having legal or equitable force and
whether or not based on legal or equitable rights;

alter, in relation to the rules of a co-operative, includes to add
to, substitute or rescind,

associate has the meaning given to that term in Schedule 2
Division 2;

board means the board of directors of a co-operative and in
circumstances where a person or committee is exercising a
power of the board delegated under the rules of a co-operative,
includes that person or committee;

chief executive officer, of a co-operative or asubsidiary of a
co-operative, means the principal executive officer of the
co-operative or subsidiary for the time being, by whatever name
called, and whether or not that officer isadirector or the
secretary;
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Extract from www.slp.wa.gov.au, see that website for further information



Co-operatives Act 2009

Part 1

Preliminary

Division 1 Introductory

s. 4

constitution, of a co-operative, includes the articles of
association, memorandum, rules and other constituent
documents;

co-operative means a body registered under thisAct asa
co-operative;

co-operative capital unit has the meaning given to that term in
section 257(1);

Co-operative group means a co-operative that has a membership
as described in section 57;

corporation has the meaning given to that term in the
Corporations Act;

Corporations Act means the Commonwealth Corporations
Act 2001;

debenture means a document issued by a co-operative that
evidences or acknowledges indebtedness of the co-operative in
respect of money that is or may be deposited with or lent to the
co-operative, whether constituting a charge on property of the
co-operative or not, and includes a unit of a debenture, except
that it does not include —

(@) acheque, order for the payment of money or bill of
exchange; or

(b) apromissory note having aface value of not less than
$50 000; or

(c) any other document of aclassthat is prescribed by the
regulations as exempt from this definition;

deed of arrangement means a deed of company arrangement in
force under the Corporations Act Part 5.3A as that Part applies
under this Act or adeed of that type as varied and in force from
time to time;

deposit taking co-operative means a co-operative that is
permitted under section 246 to accept money on deposit;

distributing co-operative means a co-operative as described in
section 13;
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eligible member means a person considered by the board of a
co-operative to be eligible to become a member of that
co-operative;

financial records includes —

(& invoices, receipts, orders for the payment of money,
bills of exchange, cheques, promissory notes and
vouchers,

(b) documents of prime entry;
(c) working papers and other documents needed to

explain —
(i) the methods by which financial statements are
made up; and
(i)  adjustmentsto be made in preparing financial
statements;

financial report means an annual financia report or a half-year
financial report prepared under the Corporations Act Chapter
2M;

financial services business has the meaning given to that term
in the Corporations Act section 761A,;

financial services licensee has the meaning given to that termin
the Corporations Act section 761A;

financial statements means annual financial statements under
the Corporations Act section 295 or half-year financial
statements applying under the Corporations Act section 303;

foreign co-operative means a corporation that is registered,
incorporated or formed under, or subject to, alaw in force
outside this State, including outside Australia, that regul ates
co-operatives or organisations having attributes the same as or
similar to co-operatives except that it does not include —

(@) abody incorporated under the Corporations Act or under
another law of the Commonwealth; or

(b) an authorised deposit-taking institution as defined in the
Commonwealth Banking Act 1959 section 5;
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inspector means a person appointed as an inspector under
Part 15;
model rules means the model rules prescribed by the regulations
under section 101;
mortgage includes lien, charge or other security over property;
non-distributing co-operative means a co-operative as
described in section 14;
officer, of a co-operative, means —
(@) adirector or secretary of the co-operative; or
(b) apersonwho is concerned, or takes part, in the
management of the co-operative, whether or not as a
director; or
(c) areceiver and manager, appointed under a power
contained in an instrument, of property of the
co-operative; or
(d) anadministrator of adeed of arrangement executed by
the co-operative; or
(e) aliquidator or provisional liquidator appointed in a
voluntary winding-up of the co-operative; or
(f) anadministrator of the co-operative appointed under —
(i) the Corporations Act Part 5.3A as applying under
thisAct; or
(i) Part 12 Division 5 of thisAct;
or
() atrusteeor other person administering a compromise or
arrangement made between the co-operative and another
person;
primary activity, of a co-operative, means an activity stated in
the rules of the co-operative to be aprimary activity of the
co-operative;
records includes books, financial records, financial statements,
minutes, registers, deeds, writings, documents and other sources
page 6 No. 24 of 2009 As at 22 Oct 2009
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of information compiled, recorded or stored in written form or
on microfilm, or by electronic process, or in any other manner
or by any other means,

Registrar means the Registrar of Co-operatives under
section 451,

related corporation has the meaning given to that termin
Schedule 2 Division 3;

relevant interest in —

(@ aright to vote has the meaning given to that termin
Schedule 2 Division 1 clause 2(1); and

(b) ashare hasthe meaning given to that term in Schedule 2
Division 1 clause 2(2);

rules, of aco-operative, means the rules of the co-operative for
the time being applying under this Act;

seal, of a co-operative, means the common seal or official seal
of the co-operative;

share means share in the share capital of a co-operative;

subsidiary has the meaning given to that term in the
Corporations Act;

surplus, in relation to a co-operative, means the excess of
income over expenditure after making proper allowance for
taxation expense, for depreciation in value of the property of the
co-operative and for future contingencies;

transfer day, for a particular transferred co-operative, means the
day on which that co-operative became registered under this
Act;

transferred co-operative means a co-operative that immediately
before the commencement of this Act was registered asa
co-operative company under the Companies (Co-oper ative)

Act 1943 or as aregistered society under the Co-operative and
Provident Societies Act 1903.
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2

)

(2)

3)

A reference in this Act to the Corporations Act or a provision of
the Corporations Act applying under this Act (or a part of this
Act) isareference to that Act or provision to the extent that it is
declared to apply to a matter for the purposes of the
Corporations (Ancillary Provisions) Act 2001 Part 3 as alaw of
this State.

Division 2 — Qualified privilege

Qualified privilege

If this Act provides that a person has qualified privilege for an
act, matter or thing, the person, in relation to the act, matter or
thing —
(@ hasqualified privilege in proceedings for defamation;
and

(b) isnat, in the absence of malice on the person’s part,
liable to an action for defamation at the suit of a person.

In subsection (1) —
malice includes ill-will to the person concerned or any other
improper motive.

Neither this section nor a provision of this Act that provides as
mentioned in subsection (1) limits or affects any right, privilege
or immunity that a person has, apart from this section or such a
provision, as a defendant in proceedings, or an action, for
defamation.

Divison 3 — The co-operative principles

Co-operative principles

The co-operative principles are the principles set out in the
following Table.
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Table of co-operative principles

Principle
1. Voluntary and open membership

A co-operative is a voluntary organisation, open to all
persons able to use its services and willing to accept the
responsibilities of membership, without gender, social,
racial, political or religious discrimination.

2.  Democratic member control

A co-operative is a democratic organisation controlled by its
members, who actively participate in setting policies and
making decisions. Members serving as elected
representatives are accountable to the membership. In
co-operatives other than co-operative groups members have
egual voting rights (one member, one vote). Co-operative
groups are organised in a democratic manner.

3. Member economic participation

Members contribute equitably to, and democratically control,
the capital of their co-operative. Usually, at least part of that
capitd is the common property of the co-operative. Usualy,
members receive limited compensation, if any, for capital
subscribed as a condition of membership. Members of a
co-operative allocate surplus to be used for any or al of the
purposes of —
(@) developing the co-operative, possibly by setting up
reserves, at least part of which areindivisible; and
(b) benefiting membersin proportion to their
transactions with the co-operative; and
(c) supporting other activities approved by the
membership.

4.  Autonomy and independence

A co-operative is an autonomous, self-help organisation
controlled by its members. If a co-operative entersinto
agreements with other organisations, including governments,
or raises capital from external sources, it does so on terms
that ensure democratic control by its members and maintain
its autonomy.
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Principle
5. Education, training and information

A co-operative provides education and training for its
members, elected representatives, managers and employees
so they can contribute effectively to the development of the
co-operative. A co-operative informs the general public,
particularly young people and opinion leaders, about the
nature and benefits of co-operatives.

6. Co-operation among co-oper atives

Co-operatives serve their members most effectively and
strengthen the co-operative movement by working together
through local, national, regional and international structures.

7. Concern for the community

Co-operatives, while focusing on member needs, work for
the sustainable development of their communities through
policies accepted by their members.

7. Inter pretation to promote co-oper ative principles

In the interpretation of a provision of this Act, a construction
that would promote co-operative principlesisto be preferred to
a construction that would not promote co-operative principles.

Division 4 — Application of Corporations Act to co-operatives

8. Definitions
In this Division —
company has the meaning given to that term in the Corporations
Act section 9;

Corporations legislation means the Corporations legislation to
which the Corporations Act Part 1.1A applies;

excluded Corporations legislation provision means any
provision of the Corporations legislation that does not apply to
co-operatives as alaw of the Commonwealth.
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9. Excluded matter

(1) A co-operativeisdeclared to be an excluded matter for the
purposes of the Corporations Act section 5F in relation to the
whole of the Corporations legislation other than to the extent
specified in subsection (2).

(2) Subsection (1) does not exclude the application of the following
provisions of the Corporations legislation to co-operatives to the
extent that the provisions would otherwise be applicable to
them —

(@

(b)
(©)
(d)
(€)

(f)

(9)

(h)

(i)

provisions relating to a matter that the regulations
provide is not to be excluded from the operation of the
Corporations legislation;

provisions relating to the role of a co-operative in the
formation of a company;

provisions relating to the registration of a co-operative
as acompany under the Corporations Act Chapter 5B;

provisions relating to substantial shareholdings, by or
involving a co-operative, in acompany;

provisions conferring or imposing functions on a
co-operative as amember, or former member, of a
corporation;

provisions relating to dealings by a co-operativein
financia products of a corporation, other than financia
products of the co-operative itself;

provisions conferring or imposing functions on a
co-operative in its dealings with a corporation, not being
dealingsin financial products of the co-operative;

provisions relating to financial products of a
co-operative, other than shares in, co-operative capital
unitsin, debentures of or deposits with a co-operative;

provisions relating to financial markets and participants
in financial markets;

As at 22 Oct 2009
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Application of Corporations Act to co-operatives

()

(k)

()

(m)

(n)

provisions relating to financial services licensees whose
licence covers dealing in, or providing advice about,
financia products,

provisions relating to carrying on afinancial services
business,

provisions relating to financial statements, and audits of
financial statements, of financia services licensees
whose licence covers dealing in, or providing advice
about, financial products;

provisions relating to clients of financial services
licensees whose licence covers dealing in, or providing
advice about, financial products,

provisions relating to registers of interestsin financial
products.

(3) Toremovedoubt it isdeclared that subsection (1) does not
operate to exclude the operation of the following provisions of
the Corporations Act, except in relation to sharesin,
co-operative capital unitsin, debentures of, or deposits with, a

co-operative —
(@ Partl.2A;
(b) Chapter 2L;
(c) Chapter 6CA;
(d) Chapter 6D;
(e) Part7.10.

(4) If aco-operativeisdirected by an order of the Supreme Court
under section 84(i) to become registered as a company under the
Corporations Act, the provisions referred to in subsection (2)(c)
apply to the extent necessary for the co-operative to be
registered as a company under Chapter 5B of that Act.

10. Applying the Cor porations legislation to co-oper atives

(1) Theregulations may declare a matter relating to co-operativesto
be an applied Corporations legislation matter for the purposes of
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the Corporations (Ancillary Provisions) Act 2001 Part 3 in
relation to any excluded Corporations legislation provision or
provisions, with any modifications that are specified in the
declaration.

(2) Without limiting subsection (1), any such regulations may —

(@

(b)

(©)

(d)

(€)

specify modifications to the definitions and other
interpretative provisions of the Corporations legislation
relevant to any excluded Corporations legislation
provision that is the subject of the declaration; and

provide for ASIC to exercise afunction under any
excluded Corporations legislation provision that is the
subject of the declaration, but only if —

(i) ASICisto exercise the function under an
agreement referred to in section 11(8) or (9A)(b)
of the new ASIC Act; and

(i) ASICisauthorised to exercise that function
under section 11 of the new ASIC Act;

and

specify that areference to ASIC in an excluded
Corporations legislation provision that is the subject of
the declaration is to be a reference to another person;
and

identify an excluded Corporations legislation provision
to which the declaration relates by reference to the
provision asin force at a particular time; and

specify a court (other than the Supreme Court) to
exercise afunction conferred on a court or the Court by
an excluded Corporations legislation provision to which
the declaration relates.

(3 Words and expressions used in this section and also in the
Corporations (Ancillary Provisions) Act 2001 Part 3 have the
same meanings in this section asthey havein that Part.

As at 22 Oct 2009
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11. Modificationsto applied provisions

(1) If aprovision of this Act or the regulations declares a matter to
be an applied Corporations legislation matter for the purposes of
the Corporations (Ancillary Provisions) Act 2001 Part 3 (the
declaratory provision) in relation to any provisions of the
Corporations legislation (the applied provisions), the
declaratory provision is taken to specify the following
modifications —

(@) areferenceinthe applied provisionsto articlesor a
memorandum of association or a constitution or
replaceable rulesisto be read as areference to rules,

(b) acrossreference in the applied provisions to another
provision of the Corporations Act is, if that
cross-reference is not appropriate (because for example
the provision cross-referred to is not among the applied
provisions), to be read as a cross-reference to the
equivalent provision of this Act;

(c) areferencein the applied provisionsto the Gazetteisto
be read as areference to the Western Australian
Government Gazette,

(d) areferenceinthe applied provisionsto the
Commonwealth isto be read as areference to this State;

(e) any of the applied provisions that are not relevant to
co-operatives or that are incapable of application to
co-operatives are to be ignored;

(f) modifications prescribed under a regulation under
subsection (2).

(2) Theregulations may prescribe the modifications that are
necessary or desirable for the effective operation of the applied
provisions.
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Part 2 — Formation
Division 1 — Types of co-operatives
12. Types of co-operatives
(1) A body may be registered under this Act as a co-operative.
(2) A co-operative may be either —

(@ adistributing co-operative; or
(b) anon-distributing co-operative.

13. Distributing co-oper atives
(1) A distributing co-operative must have a share capital.

(2) A distributing co-operative is a co-operative whose rules alow
it to give returns or distributions on surplus or share capital.
(3 A distributing co-operative must have a membership of —
(@ for aco-operative group, 2 or more co-operatives, and
(b) for any other distributing co-operative —

(i) if alesser number than 5 is prescribed by the
regulations, at least that number of active
members; or

(i) otherwise, 5 or more active members.

14, Non-distributing co-oper atives

(1) A non-distributing co-operative is a co-operative whose rules
prohibit it from giving returns or distributions on surplus or
share capital to members, other than the nominal value of
shares, if any, at winding-up.

(2) A non-distributing co-operative may or may not have a share
capital.

(3) A non-distributing co-operative must have a membership of —

(@ for aco-operative group, 2 or more co-operatives, and

As at 22 Oct 2009 No. 24 of 2009 page 15
Extract from www.slp.wa.gov.au, see that website for further information



Co-operatives Act 2009

Part 2
Division 2
s. 15

Formation
Formation meeting

(b)

for any other non-distributing co-operative —

(i) if alesser number than 5 is prescribed by the
regulations, at least that number of active
members; or

(i) otherwise, 5 or more active members.

Division 2— For mation meeting

15. For mation meeting

(1) Beforeaproposed co-operative, other than an existing
corporation, can be registered, a formation meeting must be held
in accordance with this section.

(2) Attheformation meeting —

@
(b)

(©)

(d)

(€)

(f)

aperson must act as chairman, and a person must be
specified to act as secretary; and

in the case of a proposed distributing co-operative, a
disclosure statement approved under section 16 must be
presented to the meeting; and

the proposed rules of the co-operative approved under
section 17 in respect of the proposed co-operative, must
be agreed to by two-thirds of the eligible members
attending the meeting; and

the eligible members attending the meeting must sign
the application for membership; and

the eligible members attending the meeting must el ect
thefirst directors of the proposed co-operative in
accordance with the proposed rules; and

the eligible members attending the meeting must
authorise a person —

(i) toapply to the Registrar for registration of the
proposed co-operative; and

(i)  to do anything necessary to have the proposed
co-operative registered.
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(3) Theformation meeting must be held by —

(@) for aco-operative group, not less than 2 suitably
gualified co-operatives, and

(b) for any other co-operative, not less than 5 persons, or if
alesser number than 5 is prescribed by the regulations,
not less than the prescribed number of persons, suitably
gualified to be members of the proposed co-operative.

(4) For the purposes of subsection (3), aperson or a co-operativeis
suitably qualified to be a member if —

(@ there are reasonable grounds to believe the person or
co-operative will be an active member of the proposed
co-operative; and

(b) for anindividual, the person has attained the age of 18;
and

(c) the person satisfies any other requirements for
membership set out in the proposed rules.

(5) Each co-operative forming a proposed co-operative group may
be represented at the formation meeting by one person.

Division 3— Approval of disclosure statement and rules

16. Approval of disclosure statement

(1) A draft disclosure statement of a proposed distributing
co-operative must be submitted to the Registrar at least 35 days
(or ashorter period the Registrar may alow in a particular case)
before the formation meeting is due to be held.

(2) Thedraft disclosure statement submitted under subsection (1)
must be accompanied by awritten statement specifying the date
on which the formation meeting is due to be held.

(3) Thedisclosure statement must contain the information
necessary to ensure that eligible members are adequately
informed of the nature and extent of a person’s financial
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involvement or liability as a member of the co-operative
including so far as applicable —

(@ theestimated costs of formation; and

(b) the active membership provisions of the proposed
co-operative; and

(c) therightsand liabilities attaching to sharesin the
proposed co-operative; and

(d) the capital required for the co-operative at the time of
formation; and

(e) the projected income and expenditure of the
co-operative for itsfirst year of operation; and

(f) information about any pre-registration contractual
obligations of the co-operative under Part 3 Division 5;
and

(g) any other information that the Registrar directs.
(4) Thedisclosure statement cannot include a statement purporting

to be made by an expert or to be based on a statement made by
an expert unless —

(@ theexpert has given, and has not withdrawn, the
expert’ s written consent to the submission of the
disclosure statement with the statement included in the
form and context in which it isincluded; and

(b) there appearsin the disclosure statement a statement that
the expert has given, and has not withdrawn, the
expert’ s consent.
(5) The Registrar may —
(@) approvethe draft statement as submitted; or

(b) amend the draft statement, or require a stated
amendment of the draft, and then approve the amended
statement; or

(c) approveadifferent statement to that submitted; or
(d) refuseto approve the statement; or
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(e) require the person submitting the disclosure statement to
give the Registrar any additional information the
Registrar reasonably requires, and then act under

paragraph (@), (b), (c) or (d).

(6) TheRegistrar may approve a disclosure statement with or
without conditions.

(7) Subject to subsection (8), the Registrar approves of adisclosure
statement by giving written notice of the approval of the
statement to the person who submitted the draft statement to the
Registrar.

(8) The Registrar istaken to have approved the disclosure statement
as submitted to the Registrar unless at least 5 days before the
date specified in the written statement submitted under
subsection (2), the Registrar gives written notice to the person
who submitted the draft statement that the Registrar —

(@) hasapproved an amended or different disclosure
statement; or

(b) isdtill considering the matter; or
(c) refusesto approve the disclosure statement.

17. Approval of rules

(1) A draft of the rules proposed for the co-operative (including
active membership provisionsin accordance with Part 6) must
be submitted to the Registrar at least 35 days (or a shorter
period the Registrar may allow in a particular case) before the
formation meeting is due to be held.

(2) Thedraft rules submitted under subsection (1) must be
accompanied by awritten statement specifying the date on
which the formation meeting is due to be held.

(3) The proposed rules must —

(@ bein accordance with section 98; and
(b) beinaform that may reasonably be approved.

As at 22 Oct 2009 No. 24 of 2009 page 19
Extract from www.slp.wa.gov.au, see that website for further information



Co-operatives Act 2009

Part 2 Formation
Division 4 Registration of proposed co-operative
s.18

(4) The Registrar may —
(@) approve the proposed rules as submitted; or
(b) approve different proposed rules to those submitted; or
(c) refuseto approve the proposed rules.

(5 Subject to subsection (6), the Registrar approves proposed rules

by giving written notice of that approval to the person who
submitted the proposed rules to the Registrar.

(6) TheRegistrar istaken to have approved the proposed rules as
submitted to the Registrar unless at least 5 days before the date
specified in the written statement submitted under
subsection (2), the Registrar gives written notice to the person
who submitted the proposed rules that the Registrar —

(@) hasapproved different proposed rulesto those
submitted; or

(b) isdtill considering the matter; or
(c) refusesto approve the proposed rules.

Division 4 — Registration of proposed co-oper ative
18. Application for registration of proposed co-operative
(1) Anapplication for registration as a co-operative, other than an
application by a corporation under Division 5, must —

(@ bemadeintheform approved by the Registrar; and

(b) be accompanied by the fee prescribed by the regulations,
and
(c) besigned by —
(i) for aco-operative group, at least 2 directors
elected at the formation meeting; and
(i) for any other proposed co-operative, at least 5, or
if alesser number than 5 is prescribed under a
regulation, at least the prescribed number of,
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suitably qualified members, including 2 directors
elected at the formation meeting;
and
(d) beaccompanied by —

(i) acopy of the proposed rules, certified in writing
by the chairman and secretary for the formation
meeting to have been agreed to at the formation
meeting in accordance with section 15(2)(c); and

(i) inthe case of aproposed distributing
co-operative, a copy of the disclosure statement,
certified in writing by the chairman and secretary
for the formation meeting to have been presented
to that meeting as required by section 15(2)(b);
and

(i) astatement listing the name, address, occupation
and place and date of birth of each person elected
at the formation meeting in accordance with
section 15(2)(e) to be adirector of the proposed
co-operative and containing a certificate signed
by the chairman and secretary verifying that
those persons were el ected; and

(iv) acertificate signed by the chairman and secretary
verifying that a specified person is the person
authorised under section 15(2)(f); and

(v) any other particulars that the Registrar may
require.

(2) The application must be lodged with the Registrar within
2 months after closure of the formation meeting for the
proposed co-operative or within the extended period that the
Registrar may allow.

19. Registration of co-operative

(1) When an application is made under this Division for registration
of aproposed co-operative, the Registrar must register the

As at 22 Oct 2009 No. 24 of 2009 page 21
Extract from www.slp.wa.gov.au, see that website for further information



Co-operatives Act 2009

Part 2

Formation

Division 4 Registration of proposed co-operative

s. 20

(2)

3)

(4)

20.
@)

2

co-operative and itsrules if satisfied that the requirements
referred to in subsection (2) have been met.

The requirements for registration of a co-operative under this
Division are that —

(@) the proposed rules of the proposed co-operative must be
those approved by the Registrar under section 17; and

(b) therequirements of this Act must have been complied
with in relation to the proposed co-operative and
compliance must be likely to continue; and

(c) the proposed co-operative must be designed to function
in accordance with the co-operative principlesor, if itis
not designed to function entirely in accordance with the
co-operative principles, the Registrar must be satisfied
that there are special reasons why the co-operative
should be registered under this Act; and

(d) there must be no reasonable cause for refusing
registration of the proposed co-operative.

If the Registrar is not satisfied that the requirements for
registration of the co-operative have been met the Registrar may
refuse to register the co-operative and its rules.

The Registrar must give to the applicant written notice of the
refusal and the reasons for the refusal.

Incor poration and certificate of registration

The incorporation of the co-operative takes effect on the
registration of the co-operative.

On the registration of the co-operative, the Registrar must issue
acertificate of registration.
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21.

22.
)

2

3)

(4)

Division 5 — Registration of an existing cor poration

Existing corporation can beregistered

A corporation may apply to the Registrar to be registered asa
co-operative under this Act, if the corporation is—

(@ incorporated or registered or deemed to be registered
under the Corporations Act; or

(b) incorporated or registered under any other Act relating
to the incorporation or registration of bodies corporate.

Formation meeting and transitional provision

Before applying for registration as a co-operative, a corporation
must pass a specia resolution in accordance with its constitution
approving of —

(@) the proposed registration; and

(b) any alterations of its existing constitution necessary to
enabl e the corporation to comply with this Act.

At the meeting to pass the special resolution —

(@ the proposed rules of the proposed co-operative
approved under section 17, and including active
membership provisionsin accordance with Part 6, must
also be passed by special resolution; and

(b) inthe case of aproposed distributing co-operative, a
disclosure statement approved under section 16 must be
presented to the meeting.

For a corporation that on registration under this Division will be
atransferred co-operative, the requirement to pass a specia
resolution approving the proposed registration and the proposed
rulesis satisfied if the resolution complies with

section 177(1)(a) or (b), and (3).

Despite subsection (3), if atransferred co-operative would be
registered with rules that give effect to a conversion from being
a non-distributing co-operative to a distributing co-operative, or
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vice versa, the requirement to pass a special resolution is not
satisfied unless the resolution is passed in accordance with the
requirements in section 177(1)(c).
23. Application for registration
(1) Anapplication for registration under this Division must be —
(@ intheform approved by the Registrar; and
(b) accompanied by the fee prescribed by the regulations;
and
(c) accompanied by —
(i) awritten declaration, signed no more than
28 days before the application for registration by
the directors or the committee of management of
the corporation, stating that at a meeting of the
directors or committee they formed the opinion
that the corporation will be able to pay its debts
asthey fal due; and
(i) areport in the form approved by the Registrar as
to the affairs of the corporation and showing its
assets and liabilities, made up to the latest
practicable date before the application; and
(iii)  acopy of the constitution of the corporation in
force at the date of the application; and
(iv) 2 copiesof the proposed rules of the
co-operative, certified in writing by the directors
or the committee of management to have been
approved under section 22(2) by special
resolution; and
(v) inthe case of aproposed distributing
co-operative, a copy of the disclosure statement
presented to the meeting held under section 22,
certified in writing by the directors or committee
of management of the corporation to have been
presented to that meeting; and
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2

24,

)

2

3)

(4)

(vi) alist containing the name, address, occupation
and place and date of birth of each director; and

(vii) evidenceto the satisfaction of the Registrar of
the incorporation of the existing corporation; and

(viii) any other particulars that the Registrar may
require.

For a corporation that on registration under this Division will be
atransferred co-operative, an application need only comprise
the requirements of subsection (1)(a), (c)(iv) and (viii).

Requirementsfor registration

When an application is made for registration as a co-operative
under this Division, the Registrar must register the corporation
as a co-operative under this Act and register its rules under this
Act if the Registrar is satisfied that the requirements for
registration of the co-operative have been met.

The requirements for registration as a co-operative under this
Division are as follows —

(@) the proposed rules of the proposed co-operative must be
the proposed rules approved by the Registrar under
section 17;

(b) therequirements of this Act must have been complied
with in relation to the proposed co-operative and
compliance must be likely to continue;

(c) there must be no reasonable cause for refusing
registration of the proposed co-operative.

If the Registrar is not satisfied that the requirements for
registration of the co-operative have been met, the Registrar
may refuse to register the co-operative and its rules and must
give to the applicant written notice of the refusal and the reasons
for therefusal.

If the Registrar has decided under this section to register a
corporation under this Act, the corporation must notify the
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(5)

(6)

25.
@)

2
3)

26.
D)

)

27.
)

(2)

authority responsible for registering the corporation under the
law under which it was previously registered of that decision.

Despite anything to the contrary in this Division, the registration
of a corporation as a co-operative does not take effect until the
corporation ceases to be registered under the law under which it
was previously registered.

The corporation must notify the Registrar in writing within
7 days after ceasing to be registered under that other law.

Transitional provision

This section applies to a corporation that, on registration under
this Division, will be atransferred co-operative.

Section 24(4) to (6) does not apply to the corporation.

If the Registrar decides to register the corporation, the Registrar
must ensure that the corporation ceases to be registered under
the old Act.

Certificate of registration
On the registration of a corporation as a co-operative, the
Registrar must —
(@) issueacertificate of registration to the corporation; and
(b) publish notice of the issue of the certificate in the
Gazette.

The corporate name of a corporation registered as a co-operative
is the name approved by the Registrar, as specified in the
certificate of registration issued by the Registrar.

Effect of registration

The corporation is taken to be incorporated under this Act on its
registration.

Except as expressly provided in this Act, the registration and
incorporation of the corporation as a co-operative does not
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prejudice any right of a member in respect of any shares held at
the time of registration and incorporation.

(3 Thechange of registration and incorporation does not affect the
identity of the corporation which is taken to be the same body
after registration as a co-operative as it was before and no act,
matter or thing is affected by the change.

Division 6 — Conversion of co-oper ative

28. Conversion of co-operative

(1) A co-operative may, by alteration of itsrules, convert from —

(@) aco-operative with share capital to a co-operative
without share capital or vice versa; or

(b) adistributing co-operative to a non-distributing
Co-operative or vice versa.

(2) Anadteration of the rulesfor the conversion of a co-operative
with share capital to a co-operative without share capital cannot
be passed until at least 2 weeks after a notice has been published
in a newspaper circulating generally in the district in which the
registered office of the co-operative is situated advising of the
proposal to submit the proposed alteration to members of the
co-operative.

(3 Andteration of the rules for the conversion of a co-operative
must be approved by special resolution passed by means of a
special postal ballot.

Divison 7 — Reviews

29. Appeal against refusal to approve disclosur e statement

The person who submitted a draft disclosure statement to the
Registrar under this Act may appeal to the Supreme Court
against afailure of the Registrar to approve the statement.
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30.

31

32.

33.
@

(2)

Appeal against refusal to approvedraft rules

The person who submitted draft rules to the Registrar under this
Act may appeal to the Supreme Court against a failure of the
Registrar to approve the rules.

Appeal against refusal to register

The applicant for registration of a proposed co-operative under
this Part may appeal to the Supreme Court against afailure of
the Registrar to register the co-operative.

Supreme Court’s powerson appeal

The Supreme Court may make any order it considers
appropriate to dispose of an appea under this Division.

Division 8 — General

Acceptance of money by proposed co-oper ative

A proposed co-operative that, or a person on a proposed
co-operative' s behalf who, accepts money for the proposed
co-operative before the proposed co-operative is registered must
hold that money on trust until the co-operative is registered.

If aco-operativeis not registered within the period of 3 months
after the acceptance of money under subsection (1), the
proposed co-operative or the person who accepted the money on
its behalf must refund the money to the person who paid it.

Penalty: afine of $6 000.

Issue of duplicate certificate

The Registrar must issue a duplicate certificate of registration
if —
(@ theRegistrar is satisfied that the original certificateis
lost or destroyed; and

(b) thefee prescribed by the regulationsis paid.
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Part 3— Legal capacity and powers

Divison 1 — General powers

35. Effect of incor poration

As a corporation, a co-operative —
(@) hasperpetual succession; and
(b) hasacommon seal; and
(c) may sue and be sued in its corporate name; and

(d) subject to this Act, is capable of taking, purchasing,
leasing, holding, selling and disposing of real and
personal property; and

(e) may do and suffer al acts and things that corporations
may by law do and suffer and that are necessary or
expedient.

36. Power to form companies and enter into joint ventures
Without limiting any other provision of this Act, a co-operative
has power —

(@ toform or participate in the formation of a corporation
or unit trust; and

(b) toacquireinterestsin and sell or otherwise dispose of
interests in corporations, unit trusts and joint ventures;
and

(c) toform or enter into a partnership, joint venture or other
association with other persons or bodies.

Division 2 — Doctrine of ultra vires abolished

37. I nter pretation
In this Division —

(@) areferenceto the doing of an act by a co-operative
includes a reference to the making of an agreement by

As at 22 Oct 2009 No. 24 of 2009 page 29
Extract from www.slp.wa.gov.au, see that website for further information



Co-operatives Act 2009

Part 3 Legal capacity and powers

Division 2 Doctrine of ultra vires abolished

s. 38
the co-operative and areference to atransfer of property
to or by the co-operative; and

(b) areferenceto legal capacity includes areferenceto

pOWers.

38. Doctrine of ultraviresabolished

(1) Theobjects of thisDivision are —

@
(b)

to provide that the doctrine of ultra vires does not apply
to co-operatives; and

without affecting the validity of a co-operative's
dealings with others, to ensure that the co-operative' s
officers and members give effect to the provisions of the
co-operative srules relating to the primary activities or
powers of the co-operative.

(2) ThisDivisionisto be construed and have effect in accordance
with subsection (1).

39. L egal capacity

(1) A co-operative has, both within and outside this State, the legal
capacity of an individual.

(2) Without limiting subsection (1), a co-operative has, both within
and outside this State, power —

(@
(b)
(©)

(d)
(€)
(f)

toissue and alot fully or partly paid sharesin the
co-operative; and

to issue debentures of, and co-operative capital unitsin,
the co-operative; and

to distribute any of the property of the co-operative
among the members, in kind or otherwise; and

to give security by charging uncalled capital; and
to grant a charge on property of the co-operative; and

to procure the co-operative to be registered or
recognised as a corporation in any place outside this
State; and
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(g) todoany other act that it is authorised to do by any
other law, including alaw of a place outside this State.

(3) Subsections (1) and (2) have effect in relation to a
co-operative —

(a) if the co-operative’s rules contain an express or implied
restriction on, or an express or implied prohibition of,
the exercise by the co-operative of any of its powers,
despite that restriction or prohibition; and

(b) if therules of the co-operative contain a provision
stating the objects of the co-operative, despite that fact.

(4) Thefact that the doing of an act by a co-operative would not be,
or isnot, inits best interests does not affect itslegal capacity to
do the act.

40. Restrictions on co-oper ativesin rules

(1) A co-operative' srules may contain an express restriction on, or
an express prohibition of, the exercise by the co-operative of a
power of the co-operative.

(2) Theexercise of apower or the doing of an act in contravention
of subsection (1) is not invalid merely because of the
contravention.

(3) A co-operative' s rules may set out the object of that
co-operative.

(4 Theexercise of apower or the doing of an act in contravention
of subsection (3) is not invalid merely because of the
contravention.

Division 3 — Per sons having dealings with co-oper atives

41. Assumptions entitled to be made

(1) A personisentitled to make the assumptionsin section 42 in
relation to —

(@) dedlingswith aco-operative; and
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(b) dealings with a person who has, or purports to have,
directly or indirectly acquired title to property from a
co-operative.

(2) If apersonisentitled to assume a matter, the co-operative or
anyone referred to in subsection (1)(b) is not entitled to assert in
proceedings in relation to the dealings that the matter is
incorrect.

42. Assumptions

(1) A person may assume that the co-operative’ s rules have been
complied with.

(2) A person may assume that anyone who appears, from
information provided by the co-operative that is available to the
public from the Registrar, to be adirector or officer of the
co-operative —

(@ has been properly appointed; and
(b) hasauthority to exercise the powers and perform the

duties customarily exercised or performed by a director
or officer of asimilar co-operative.

(3 A person may assume that anyone who is held out by the
co-operative to be an officer or agent of the co-operative —

(@) hasbeen properly appointed; and
(b) hasauthority to exercise the powers and to perform the

duties customarily exercised or performed by that kind
of officer or agent of asimilar co-operative.

(4) A person may assume that anyone who is, or may be assumed to
be, an officer or agent of the co-operative who has authority to
issue a document or a certified copy of a document on its behal f
also has authority to warrant that the document is genuine or isa
true copy.

(5) A person may assume that a document has been duly executed
by the co-operative if it is signed by 2 people, one of whom is,
or may be assumed to be, adirector of the co-operative, and the
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other is, or may be assumed to be, adirector or the secretary of
the co-operative.

(6) A person may assume that a document has been duly executed
by the co-operative if —

(@) theco-operative s sea appears to have been fixed to the
document in accordance with Division 4; and

(b) thefixing of the seal appearsto be witnessed by
2 people, one of whom is, or may be assumed to be, a
director of the co-operative, and the other is, or may be
assumed to be, adirector or the secretary of the
co-operative.

(7) A person may assume that the officers and agents of the
co-operative properly perform their duties to the co-operative.

43. Person who knows or ought to know is not entitled to make
assumptions

This Division does not entitle a person to make an assumption,
and does not prevent an assertion being made in relation to an
assumption if —

(@ the person has actual knowledge that the assumptionis
not correct; or

(b) the person’s connection or relationship with the
co-operative is such that the person ought to know that
the assumption is not correct.

44, L odgment of documents not to constitute constructive
knowledge

(1) A personisnot considered to have knowledge of a
co-operative' srules, any of the contents of a co-operative’' s
rules, a document, the contents of a document, or any
particulars, merely because of either or both of the following —

(@ therules, the document or the particulars have been
lodged with the Registrar;
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(b) therules, the document or the particulars are referred to
in any other document that has been lodged with the
Registrar, or lodged with a person under a previous law
corresponding to a provision of thisAct.

(2) Subsection (1) does not apply in relation to a document, or in
relation to the contents of a document, that has been lodged
under Part 10 Division 3 to the extent that the document relates
to acharge that is registrable under that Division or law.

(3) Despite subsection (1), amember of a co-operative istaken to
have knowledge of the rules of the co-operative.

45. Effect of fraud

(1) A person’sentitlement under this Division to make an
assumption is not affected merely by the fact that a person —
(@) hasacted or is acting fraudulently in relation to the
dealing or acquisition or purported acquisition of title to
property to which the assumption relates; or

(b) hasforged adocument that appears to have been sealed
on behalf of aco-operative.

(2) A personisnot entitled to make an assumption if the person has
actual knowledge of the fraudulent action or forgery referred to
in subsection (1).

Division 4 — Authentication and execution of documents and
confirmation of contracts

46. Common seal

A document or proceeding requiring authentication by a
co-operative may be authenticated under the common seal of the
co-operative.

47. Official seal

(1) A co-operative may, if authorised by itsrules, have, for usein
place of its common seal outside the State where its common
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sedl is kept, one or more official seals, each of which must be a
facsimile of the common seal of the co-operative with the
addition on its face of the name of every place whereit isto be
used.

The person affixing an official seal must, in writing signed by
the person, certify on the document to which it is affixed the
date on which and the place at which it is affixed.

A document sealed with an official sed istaken to be sealed
with the common seal of the co-operative.

Authentication need not be under seal

A document or proceeding requiring authentication by a
co-operative may be authenticated by the signature of two
people, one of whom is adirector of the co-operative and one of
whom is adirector or the secretary of the co-operative and need
not be authenticated under the seal of the co-operative.

Co-oper ative may authorise person to execute deed

A co-operative may, by writing under its common seal,
empower a person, either generally or in relation to a specified
matter, as its agent or attorney (authorised attorney) to execute
deeds on its behalf.

A deed signed by an authorised attorney on behalf of the
co-operative and under the seal of the attorney, or under the
appropriate official seal of the co-operative, binds the
co-operative and has effect asif it were under the common seal
of the co-operative.

The authority of an authorised attorney, as between the
co-operative and a person dealing with the attorney, continues
during the period, if any, specified in the instrument conferring
the authority or, if no period is specified, until notice of the
revocation or termination of the authority of the attorney has
been given to the person dealing with the attorney.
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Execution under seal

A contract or other document executed, or purporting to have
been executed, under the seal of a co-operativeis not invalid
merely because a person attesting the affixing of the seal wasin
any way, whether directly or indirectly, interested in the
contract or other document or in the matter to which the contract
or other document relates.

Contractual formalities

So far as concerns the formalities of making, varying or
discharging a contract, a person acting under the express or
implied authority of a co-operative may make, vary or discharge
acontract in the name of, or on behalf of, the co-operative as if
that contract were made, varied or discharged by an individual.

The making, varying or discharging of a contract under
subsection (1) is effectual in law and binds the co-operative and
other partiesto the contract.

This section does not prevent a co-operative from making,
varying or discharging a contract under its seal.

Other requirementsasto consent or sanction not affected

This Division does not affect the operation of alaw that requires
some consent or sanction to be obtained, or some procedure to
be complied with, in relation to the making, varying or
discharging of a contract.

Division 5— Pre-registration contracts
Contracts before registration

If aperson entersinto, or purports to enter into, a contract on
behalf of, or for the benefit of, a proposed co-operative, the
co-operative becomes bound by the contract and entitled to its
benefit if the co-operative, or a co-operative that is reasonably
identifiable with it, is registered and ratifies the contract —

(@ within areasonable period after the contract is entered
into; or
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(4)

()

(b) within any period agreed to by the parties to the
contract.

The person is released from any liability under the
pre-registration contract if the co-operative enters into another
contract in substitution for it —

(@ within areasonable period after the pre-registration
contract is entered into; or

(b) within any period agreed to by the partiesto the
pre-registration contract.

The person is liable to pay damages to each other party to the
pre-registration contract if the co-operative is not registered, or
the co-operative is registered but does not ratify the contract or
enter into a substitute for it —

(@ within areasonable period after the contract is entered
into; or

(b) within the period agreed to by the parties to the contract.

The maximum amount of damages the person isliable to pay to
a party is the amount the co-operative would be liable to pay to

the party if the co-operative had been registered and had ratified
the contract and then completely failed to performit.

If proceedings are brought to recover damages under
subsection (3) because the co-operative is registered but does
not ratify the pre-registration contract or enter into a substitute
for it, the court may do anything that it thinks just in the
circumstances, including ordering the co-operative —

(@) topay al or part of the damages that the personisliable
to pay; or

(b) totransfer property that the co-operative received
because of the contract to a party to the contract; or

(c) topay an amount to a party to the contract.
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55.

If the co-operative ratifies the pre-registration contract but fails
to perform all or part of it, the court may order the person to pay
all or part of the damages that the co-operative is ordered to pay.

Person may bereleased from liability but isnot entitled to
indemnity

Any of the parties to the pre-registration contract may release
the person who entered into, or purported to enter into, the
contract from any liability in relation to that contract.

The release must be in writing.

The party giving the release is not entitled to recover damages
under section 53 from the person.

Despite any rule of law or equity, the person does not have a
right of indemnity against the co-operative in respect of the
person’s liability under this Division even if the person was
acting, or purporting to act, as trustee for the co-operative.

This Division replaces other rightsand liabilities

This Division replaces any rights or liabilities anyone would
otherwise have in relation to the pre-registration contract.

page 38

No. 24 of 2009 As at 22 Oct 2009
Extract from www.slp.wa.gov.au, see that website for further information



Co-operatives Act 2009

Membership Part 4
General Division 1
s. 56

56.
D)

2

3)

(4)

(5)

57.
)

Part 4 — Membership
Divison 1 — General

Becoming a member

On the registration of a co-operative, the persons who signed the
application for registration become members of the
co-operative.

Other persons may be admitted as members of the co-operative
as provided by itsrules.

A person under 18 years of age may be admitted as a member of
the co-operative unless the rules of the co-operative provide
otherwise.

A corporation is not, merely becauseit is a corporation,
disgualified from being a member of a co-operative unless the
co-operative' s rules provide that corporations are disqualified
from being members.

If 2 or more co-operatives merge, the members of the merged
co-operative are —
(@ the members of the merging co-operatives; and

(b) other persons admitted as members of the merged
co-operative in accordance with its rules.

Member s of co-operative group

The members of a co-operative group are —
(@ the co-operatives by which the co-operative group is
formed; and

(b) any other co-operative, admitted to membership in
accordance with the rules of the co-operative group; and

(c) any other corporation or other body admitted to
membership in accordance with subsection (2).
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(2) A corporation or other body, not being a co-operative, may be
admitted to membership of the co-operative group if —

(& itisincorporated or registered under any other law,
whether or not alaw of this State; and

(b) inthe opinion of the board of the co-operative group, it
is designed to function in accordance with co-operative
principles; and

(c) itiseligibleto be admitted to membership in accordance
with the rules of the co-operative group.

58. Qualification for member ship and transitional provision

(1) Subject to subsection (3), apersonisnot qualified to be
admitted to membership of a co-operative unless —

(@ there are reasonable grounds for believing that the
person will be an active member of the co-operative;
and

(b) the person isotherwise eligible under the rules of the
co-operative.

(2) Therulesof aco-operative must contain provisions that —

(@ impose aduty on al persons who become members to
be active members; and

(b) explain the consequences of failing to be or ceasing to
be an active member.

(3 A person who was amember of a co-operative immediately
before that co-operative became atransferred co-operativeis
qualified to be admitted to membership of the co-operative
despite the absence of reasonable grounds for believing that the
person will be an active member of the co-operative.

59. Member ship may bejoint
Membership of a co-operative may be individual and, unless the
rules of the co-operative provide otherwise, may be joint.
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3

62.

Membersunder 18 years of age

A member of aco-operative is not entitled to avoid any
obligation or liability as a member under any contract, deed or
other document entered into as a member on any ground
relating to minority.

A person under 18 years of age is not competent to hold an
officein a co-operative.

A member of aco-operative who is under 18 years of ageis
entitled to vote.

This section applies only to individuals.

Representatives of cor porations

If acorporation isamember of a co-operative, it may by
instrument served on the co-operative appoint a person to
represent it in relation to its membership.

The power to appoint arepresentative is subject to any
restriction imposed by the rules of the co-operative asto the
entitlement of a person to represent a corporation.

A person is not qualified to be appointed the representative of a
company that is not alisted corporation (within the meaning of
the Corporations Act) unless the person is an officer, member or
employee of the company.

Notification of shareholdersand shareholdings

On the request of the board of directors of the co-operative, a
corporation that is a corporate member must provide the board
of directors of the co-operative with —

(@ alist of the names of al the shareholders of the
corporation and the number of shares held by each
shareholder; or
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(b) inthe case of acorporation without share capital, alist
of the members of the corporation,

within 7 days of the request.
Penalty: afine of $2 000.

Circumstancesin which member ship ceases— all
Co-oper atives

A person ceases to be a member of a co-operative in each of
the following circumstances and as otherwise provided by
thisAct —

(@ if the member’s membership is cancelled under Part 6;

(b) if the member is expelled or resigns in accordance with
the rules of the co-operative;

(o if—
(i) theindividua member becomes bankrupt or the
corporate member becomes insolvent; or
(i) the member’s property becomes subject to
control under the law relating to bankruptcy,
unless provision is made to the contrary in the rules of
the co-operative,
(d) ondeath;
(e) if the contract of membership is rescinded on the ground
of misrepresentation or mistake;

(f) inthe case of amember that is acorporation, if the body
is deregistered.

On the death of a member, the member’s estate remains liable
under section 67 as the member until the member’ s personal
representative or some other person isregistered in the
member’ s place.
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ceases — co-oper atives with share capital

In the case of a co-operative that has a share capital, in addition
to the circumstances in section 63, a member ceasesto be a
member in each of the following circumstances —

(@ the member’stota shareholding istransferred to another
person in accordance with the rules of the co-operative,
and the transferee is registered as holder;

(b) the member’stotal shareholding isforfeited in
accordance with this Act or the rules of the co-operative;

(c) themember’stotal shareholdingis sold by the
co-operative under a power conferred by the rules of the
co-operative, and the purchaser is registered as holder;

(d) themember’stotal shareholding is purchased by the
co-operative in accordance with this Act;

(e) theamount paid up to the stated nominal value on the
member’ s sharesis repaid to the member in accordance
with the rules of the co-operative.

65. Carrying on businesswith too few members

(1) A personwho isadirector of aco-operative commits an offence
if the person knowingly allows the co-operative to continue to
carry on business with fewer than the minimum number of
members for more than 28 days after the number of members
falls below the minimum number.

Penalty: afine of $2 000.

(2) Each person who isfound guilty of an offence under
subsection (1) isaso liable to satisfy all obligations of the
co-operative incurred after the 28 days referred to in

subsection (1), and may be sued without any other member
being joined in the action.

(3) The minimum number of members allowed is—
(@) for aco-operative group, 2; or
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(b) for any other co-operative, 5, or if alesser number is
prescribed by the regul ations, the prescribed number.

The Registrar may, by written notice, extend and further extend
in a particular case the period of 28 daysreferred to in
subsection (1).
An application for an extension must be made —

(@ inaform approved by the Registrar; and

(b) beforethe period to be extended ends.

Division 2— Rightsand liabilities of members

Rights of member ship not exercisable until registered etc.

A member of aco-operative is not entitled to exercise any rights
of membership until —

(@ the member’s name appears as amember in the register
of members, directors and sharesreferred to in
section 230(1)(a); and

(b) the member has made a payment to the co-operative for
membership or acquired a share or interest that is
provided for in the rules of the co-operative.

The board of a co-operative must ensure that the name of a
person admitted to membership is recorded as a member in the
register of members, directors and shares within 28 days after
the person is admitted to membership.

Penalty: afine of $2 000.

Liability of membersto co-operative

A member of aco-operativeis not, as a member, under any
personal liability to the co-operative, except as provided by this
Division.

A member of aco-operative with a share capita isliable to the
co-operative for the amount, if any, unpaid on the shares held by
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the member together with any charges payable by the member
to the co-operative as required by the rules of the co-operative.

A member of a co-operative without a share capital isliable to
the co-operative for any charges payable by the member to the
co-operative as required by the rules of the co-operative.

Co-operative to make information available to person
intending to become a member

The board of a co-operative must give written notice to each
person intending to become a member of the co-operative and
eligible to do so that the person may request to either inspect at
the co-operative' s nearest office, or be sent —

(@ aconsolidated copy of the rules of the co-operative; and

(b) acopy of al specia resolutions applicable to the
member and passed by the members of the co-operative
since its last annual general meeting, except special
resolutions providing for an alteration of the rules of the
co-operative; and

(c) acopy of the last annual report of the co-operative under
section 235.

If a person who has received notice under this section makes a
request referred to in subsection (1), the co-operative must
comply with that request.

Entry feesand regular subscriptions

The rules of a co-operative may —

(@ require the payment by members of entry fees and
regular subscriptions; and

(b) providefor the repayment of those fees and
subscriptions on a person ceasing to be a member.

The calculation of the amount of a particular member’ s regular
subscription may be based on the amount of business the
member does with the co-operative.
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A co-operative must give a person intending to become a
member written notice of entry fees or regular subscriptions
payable by the member to the co-operative.

A person who becomes a member of a co-operativeisnot liable
to pay entry fees or regular subscriptions except —

(@ thosefeesor subscriptions of which the person was
given written notice before becoming a member; and

(b) any regular subscriptions that may be imposed in
accordance with the rules and of which the member has
been given notice.

Members etc. may berequired to deal with co-operative

The rules of a co-operative may contain provisions that require
amember to have specified dealings with the co-operative for a
fixed period and to enter into a contract for that purpose.

A co-operative may, if authorised by its rules, make a contract
with amember containing provisions that require the member to
have specified dealings with the co-operative for afixed period.

In particular, the provisions of the rules or a contract may
require amember —

(@ tosell productsthrough or to the co-operative; or

(b) to obtain supplies or services through or from the
co-operative; or

(c) to pay to the co-operative a stated amount as liquidated
damages for any failure to comply with a requirement
authorised by this section.

An amount required to be paid to the co-operative as liquidated
damagesis, for the purposes of section 72, a debt payable by the
member to the co-operative.

A contract authorised by this section is binding on the
co-operative and all other parties even though, but for this Act,
the contract would be invalid as being in restraint of trade.
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Rules authorised by this section are authorised even though, but
for this section, the rules might be invalid as being in restraint of
trade.

Fines payable by members

A co-operative may impose a fine on amember for an
infringement of the rules of the co-operative if the rules of the
co-operative so provide.

A fineimposed under subsection (1) cannot exceed the
maximum fine fixed by the rules in accordance with section 98.

A fine cannot be imposed unless —

(@ notice of intention to impose the fine and the reason for
it has been given to the member; and

(b) the member has been given areasonable opportunity to
appear before the board in person (with or without
witnesses) or to send to the board a written statement to
show cause why the fine should not be imposed.

The co-operative may set off the whole or any part of the fine
against an amount payabl e to the member for produce delivered
by the member to the co-operative, but no part of the fineisto
be set off against any advance that, in accordance with the rules
of the co-operative, is payable to the member from the
co-operative, for produce so delivered.

Charge and set off of co-operative

A co-operative has, in relation to a debt payable by a member or
former member to the co-operative, a charge on each of the
following —

(8 theshareor interest in the capital and the credit balance
and deposits of the member or former member;

(b) any rebate, bonus, dividend or interest payable to the
member or former member;
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(c) any entry fees and regular subscriptions required to be
repaid to amember when the member ceasesto be a
member.

(2) The co-operative may set off any amount paid on account of
that share or other thing, or any amount credited or payable to
the member or former member, in or towards payment of the
debit.

(3 Thecharge created by this section may be enforced by the
appropriation by the co-operative of the thing that is subject to
the charge, but only after at least 7 days notice has been given to
the member or former member.

(4) Any sharein respect of which capital has been so appropriated
must be cancelled.

73. Repayment of shareson resignation or expulsion

() When amember resigns from a co-operative or is expelled from
a co-operative under its rules, the co-operative must —

(@ within 12 months after the date of resignation or
expulsion, repay to the former member an amount (the
repayable amount) made up of the amount paid up to
the stated nominal value of the shares held by the
member at the resignation or expulsion date, less any
amount owed by the member to the co-operative at the
resignation or expulsion date under the rules of the
co-operative or any contract or otherwise; or

(b) inthe case of atransferred co-operative the rules of
which state how to cal cul ate the repayable amount
owing to aformer member at the time of resignation or
expulsion, within 3 years after the date of resignation or
expulsion, repay to the former member an amount in
accordance with those rules; or
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(c) within 12 months after the date of resignation or
expulsion, apply the repayable amount under
subsection (2) if —

(i) theboard considers repayment would adversely
affect the financial position of the co-operative;
or

(if)  the board and the former member agree.

(2) Therepayable amount may be applied in one of the following
ways —

(@ the co-operative may appropriate the amount as a
donation to the co-operative, but only if the former
member consents in writing to the donation;

(b) if the co-operative is adeposit taking co-operative, the
co-operative may apply the amount as a deposit by the
former member with the co-operative, subject to the
requirements of section 128 asto interest on the deposit;

(c) the co-operative may issue debentures or co-operative
capital units to the former member in satisfaction of the
amount.

(3) If the balance sheet of the co-operative last issued before the
resignation or expulsion of amember of the co-operative
disclosed aloss or deficiency or a significant change in the
financial position or prospects of the co-operativeis
subsequently reported prior to the resignation or expulsion, the
paid up value of the member’ s shares may, for the purposes of
calculating the repayable amount, be reduced as described in
subsection (4).

(4) Thepaid up value of the member’s shares may be reduced by an
amount that bears to the amount of the loss or deficiency so
disclosed the same proportion as the number of shares held by
the member bore to the total number of shares held by all
members of the co-operative as at the date of resignation or
expulsion of the member.
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Shares for which capital has been repaid under subsection (1)(a)
or applied under subsection (1)(c) must be cancelled.

Division 3— Death of member
Meaning of interest
In this Division —
interest, of a deceased member in a co-operative, includes —
(@ the member’s membership; and
(b) any credit balance due to the member; and
(c) anyloan from or to or deposit with the co-operative; and

(d) any surplusarising on the sale by the co-operative as
mortgagee of any property mortgaged by the deceased to
the co-operative,

transfer, of an interest, includes the payment of money.
Transfer of shareor interest on death of member

Subject to sections 76 and 159, on the death of a member, the
board must transfer the deceased member’ s share or interest in
the co-operativeto —

(@ the personal representative of the deceased member; or

(b) the person that the deceased’ s personal representative
specifiesin an application made to the co-operative
within 3 months after the death of the member.

Transfer of small shareholdings and interests on death

Subject to section 159, if the total value of a deceased member’s
shares or interest in a co-operative is less than $10 000 (or such
other amount as may be prescribed), the board may, on the basis
of such evidence as it considers sufficient, transfer the shares or
interest in accordance with whichever of the following
paragraphs is appropriate —

(@ if the member or person dies testate, to the person who

appears to the board to be entitled to the shares or
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interest under the will of the deceased member or
person;

(b) if the member or person dies intestate, to any person
who appears to the board to be entitled to obtain a grant
of administration of the estate of the deceased and that
person must then hold the shares or interest on the same
trusts asif he or she had obtained that grant.

(2) A transfer cannot be made under this section after evidence has
been produced to the co-operative of the grant of |etters of
administration of the estate, or probate of the will, of the
deceased member.

77. Value of sharesand interests

The value of the shares or interest of a deceased member must
be determined for the purposes of this Division in accordance
with the rules of the co-operative.

78. Co-operative protected

Any transfer of property made by the board of a co-operativein
accordance with this Division is valid and effectual against any
demand made on the co-operative by any other person.

Division 4 — Disputesinvolving members

79. Grievance procedure
(1) Therulesof aco-operative must set out a grievance procedure
for dealing with any dispute under the rules—
(@ between amember and another member; and
(b) between amember and the co-operative.

(2) A member may appoint any person to act on behalf of the
member in the grievance procedure.

(3) The grievance procedure must alow for natural justice to be
applied.
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In this section and section 80 —

member includes any person who was a member not more than
6 months before the dispute occurred.

Application to Supreme Court

The Supreme Court may, on the application of amember of a
co-operative, or a co-operative, make an order declaring and
enforcing —

(@) therightsor obligations of members of the co-operative
between themselves; or

(b) therightsor obligations of the co-operative and any
member between themsel ves.

An order may be made under this section whether or not aright
of aproprietary nature is involved and whether or not the
applicant has an interest in the property of the co-operative.

The Supreme Court may refuse to make an order on the
application or may make an order for costs against a party,
whether successful or not, if the Court is of the opinion that —

(& theissueraised inthe applicationistrivial; or

(b) having regard to the importance of the issue, the nature
of the co-operative, any other available method of
resolving the issue, the costs involved, lapse of time,
acquiescence or any other relevant circumstance, it was
unreasonabl e to make the application; or

(c) theunreasonable or improper conduct of a party —

(i) hasbeen responsible for the making of the
application; or

(i) hasadded to the cost of the proceedings.
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Division 5— Oppressive conduct of affairs

81. I nter pretation

In this Division, areference to amember of a co-operative
includes, in the case of a co-operative that has a share capital, a
reference to a person to whom a share in the co-operative has
been transmitted by will or by operation of law.

82. Application of Division

This Division does not apply in respect of anything done under
Part 6.

83. Who may apply for court order

The following persons may apply to the Supreme Court for an
order under this Division —

(@ theRegistrar;
(b) amember who believes that the affairs of the
co-operative are being conducted in away that is—
(i) oppressive or unfairly prejudicial to, or unfairly
discriminatory against, a member; or
(i) contrary to the interests of the membersas a
whole;

(c) amember who believes that an act or omission, or a
proposed act or omission, by or on behalf of the
co-operative, or aresolution, or a proposed resolution,
of members, was or would be —

(i) oppressive or unfairly prejudicial to, or unfairly
discriminatory against, a member; or

(i) contrary to the interests of the membersas a
whole.
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84. Ordersthat the Supreme Court may make

On application under this Division, the Supreme Court may
make any order that it considers appropriate including (without
being limited to) one or more of the following orders —

(@) anorder that the Registrar appoint an administrator of
the co-operative;

(b) an order that the co-operative be wound-up;

(c) anorder for regulating the conduct of affairs of the
co-operative in the future;

(d) anorder for the repayment of the member’s sharesin
accordance with the provisions of this Act for repayment
of share capitdl;

(e) anorder for the purchase of the shares of any member
by the co-operative and for the reduction accordingly of
the co-operative' s capitd;

(f) an order directing the co-operative to institute,
prosecute, defend or discontinue specified proceedings,
or authorising a member or members of the co-operative
to institute, prosecute, defend or discontinue specified
proceedings in the name and on behalf of the
co-operative;

(g) anorder appointing areceiver or areceiver and manager
of property of the co-operative,

(h) an order restraining a person from engaging in specified
conduct or from doing a specified act or thing;

(i) anorder directing a co-operative to become registered as
a company under the Corporations Act;

() anorder requiring a person to do a specified act or thing;
(k) anorder asto costs.
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85. Basis on which Supreme Court makesorders

The Supreme Court may make an order under this Division if it
considers that —

(@ theaffairs of aco-operative are being conducted in a
way that is—

(i) oppressive or unfairly prejudicial to, or unfairly
discriminatory against, a member (the oppressed
member), whether or not in the capacity of a
member; or

(i) contrary to the interests of the membersas a
whole;

or

(b) anact or omission, or aproposed act or omission, by or
on behalf of aco-operative, or aresolution, or a
proposed resolution, of members of a co-operative, was
or would be —

(i) oppressive or unfairly prejudicial to, or unfairly
discriminatory against, a member (the oppressed
member), whether or not in the capacity of a
member; or

(i) contrary to the interests of the membersas a
whole.

86. Winding-up need not be ordered if oppressed members
prejudiced

The Supreme Court need not make an order under this Division
for the winding-up of a co-operative if the Court considers that
the winding-up of the co-operative would unfairly prejudice an
oppressed member.

87. Application of winding-up provisions

If an order that a co-operative be wound-up is made under this
Division, the provisions of this Act relating to the winding-up of
co-operatives apply, with any changes that are necessary, asif
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others

88.
@)

2

89.

the order had been made on an application filed in the Supreme
Court by the co-operative.

Changestorules
If an order under this Division makes an alteration to the rules
of a co-operative —
(@) thedlteration has effect asif it had been properly made
by special resolution of the co-operative; and

(b) the co-operative cannot (despite any other provisions of
this Act) without the leave of the Supreme Court make
any further alteration to the rules inconsistent with the
provisions of the order.

On receiving a copy of an order altering therules of a
co-operative the Registrar must register the alteration.
Copy of order to belodged with Registrar

An applicant for an order under this Division must lodge an
office copy of the order with the Registrar within 14 days after
itismade.

Penalty: afine of $1 000.

Divison 6 — Proceedings on behalf of a co-oper ative by

90.

(1)

membersand others

Bringing, or intervening in, proceedings on behalf of a
co-oper ative

A person may bring proceedings on behalf of a co-operative, or
intervene in proceedings to which a co-operative is a party for
the purpose of taking responsibility on behalf of the
co-operative for those proceedings, or for a particular step in
those proceedings (for example, compromising or settling
them), if —

(@) thepersonis—

(i) amember, former member, or person entitled to
be registered as a member, of the co-operative or
of arelated corporation; or
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(i) an officer or former officer of the co-operative;
or

(iii)  the Registrar;
and
(b) the person is acting with leave granted under section 91.

(2) Proceedings brought on behalf of a co-operative may be brought
in the co-operative' s name.

91. Applying for and granting leave

(1) A personreferred to in section 90(1)(a) may apply to the
Supreme Court for leave to bring, or to intervenein,
proceedings.

(2) The Supreme Court may grant the application if it is satisfied
that —

(8 itisprobable that the co-operative will not itself bring
the proceedings, or properly take responsibility for
them, or for a step in them; and

(b) theapplicant isacting in good faith; and

(c) itisinthe best interests of the co-operative that the
applicant be granted leave; and

(d) if theapplicant is applying for leave to bring
proceedings, there is a serious question to be tried; and

(e) either—

(i) atleast 14 days before making the application,
the applicant gave written notice to the
co-operative of the intention to apply for leave
and of the reasons for applying; or

(i) itisappropriate to grant leave even if
subparagraph (i) is not satisfied.
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92. Substitution of another person for the person granted leave

(1) Any of the following persons may apply to the Supreme Court
for an order that they be substituted for a person to whom leave
has been granted under section 91 —

(@ amember, former member, or person entitled to be
registered as a member, of the co-operative or arelated
corporation;

(b) an officer, or former officer, of the co-operative;
(c) theRegistrar.
(2) The application may be made whether or not the other person
has already brought the proceedings or made the intervention.
(3 The Supreme Court may make the order if it is satisfied that —
(@ theapplicant isacting in good faith; and
(b) inal the circumstances, it is appropriate to make the
order.
(4) An order substituting one person for another person has the
effect that —

(@ thegrant of leaveistaken to have been made in favour
of the substituted person; and

(b) if the other person has already brought the proceedings
or intervened, the substituted person is taken to have
brought those proceedings or to have made that
intervention.

93. Effect of ratification by members

(1) A ratification or approval of conduct by members of a
co-operative —
(@ doesnot prevent a person from bringing or intervening
in proceedings with leave under section 91 or from
applying for leave under that section; and

(b) does not have the effect that proceedings brought or
intervened in with leave under section 91 must be
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(2)

3)

94.

95.
D)

decided in favour of the defendant, or that an application
for leave under that section must be refused.

The Supreme Court may take into account aratification or an
approval of the conduct by members of a co-operativein
deciding what order or judgment (including as to damages) to
make in proceedings brought or intervened in with leave under
section 91 or in relation to an application for leave under that
section.

In taking aratification or approval into account under
subsection (2), the Supreme Court may have regard to —

(@ how well-informed about the conduct the members were
when deciding whether to ratify or approve that conduct;
and

(b) whether the members who ratified or approved the
conduct were acting for proper purposes.

L eave to discontinue, compromise or settle proceedings
brought, or intervened in, with leave

Proceedings brought, or intervened in, with leave cannot be
discontinued, compromised or settled without the leave of the
Supreme Court.

General powers of the Supreme Court

The Supreme Court may make any order, and give any
direction, that it thinksjust in relation to proceedings brought or
intervened in with leave, or in relation to an application for
leave, including —

(@ interim orders; and

(b) directions about the conduct of the proceedings,
including requiring mediation; and

(c) anorder directing the co-operative, or an officer of the
co-operative, to do, or not to do, any act; and
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(d) an order appointing an independent person to
investigate, and report to the Supreme Court, on —

(i) thefinancia affairs of the co-operative; or

(i) thefacts or circumstances that gave rise to that
cause of action the subject of the proceedings; or

(iii)  the costsincurred in the proceedings and the
person granted leave.

(2) A person appointed by the Supreme Court under
subsection (1)(d) is entitled, on giving reasonable notice to the
co-operative, to inspect and make copies of any books of the
co-operative for any purpose connected with their appointment.

96. Power of Supreme Court to make costs order

At any time, the Supreme Court may, in relation to proceedings
brought or intervened in with leave under section 91 or an
application for leave under that section, make any ordersit
thinks just about the costs of the person who applied for or was
granted leave, of the co-operative or of any other party to the
proceedings or application, including an order requiring
indemnification for costs.
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97.
@)

2

98.

)

(2)

3)
(4)
(5)
(6)
(7)

(8)

Part 5— Rules

Effect of rules

The rules of aco-operative have the effect of a contract under
seal —
(@) between the co-operative and each member; and

(b)  between the co-operative and each director, the secretary
and the chief executive officer of the co-operative; and

(c) between amember and each other member.

Under the contract, each of those persons agrees to observe and
perform the provisions of the rules asin force for the time being
so far as those provisions apply to that person.

Content of rules

The rules of aco-operative must state or otherwise make
provision for the matters specified in Schedule 1.

The rules must be divided into paragraphs numbered
consecutively.

The rules may state the objects of the co-operative.
The rules may incorporate any provision of the model rules.

The rules may provide for the co-operative to impose afine,
payable to the co-operative, on a member for an infringement of
therules.

If the rules provide for the imposition of afine, the rules must
specify the maximum fine that may be imposed on a member.

The maximum fine fixed by the rules cannot be more than an
amount prescribed by the regulations as the maximum fine.

The rules may contain other provisions not inconsistent with
this Act.
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(2)

3)

100.
@)

2

101.
@
(2)

Purchase and inspection of copy of rules

A member is entitled to obtain from a co-operative a copy of its
rules on payment of the amount required by the rules of the
co-operative or, if the rules do not prescribe an amount, on
payment of $5.

The amount required by the rules cannot be more than the fee
prescribed by the regul ations for obtaining a copy of the rules
from the Registrar.

A person is entitled to obtain from the Registrar a copy of the
rules of a co-operative on payment of the fee prescribed by the
regulations.

False copies of rules

A person who gives to a member of a co-operative or to a
person intending or applying to become a member of a
co-operative a copy of any rules or any alterations of rules,
other than those which have been duly registered, representing
that they are binding on the members of the co-operativeis
guilty of an offence.

Penalty: afine of $1 000.
A person who alters any of the rules of a co-operative after they
have been registered and circulates them representing that they

have been duly registered when they have not been is guilty of
an offence.

Penalty: afine of $1 000.
Model rules
The regulations may prescribe model rules.

The model rules may make provision for any matter for which
the rules of a co-operative may make provision.
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102.

103.
@

(2)

3)

(4)

(5)

Rules can only be altered in accordance with this Act

The rules of a co-operative cannot be altered except in
accordance with this Act.

Approval of alteration of rules

A proposed ateration of the rules of a co-operative must be
approved by the Registrar before the resolution altering the rules
is passed by the co-operative or the board of the co-operative.

A draft of the proposed alteration must be submitted to the
Registrar at least 21 days (or a shorter period the Registrar may
allow in a particular case) before —

(@ thenotice of the proposed specia resolution altering the
rulesis due to be given to the members by the
co-operative; or

(b) theresolution is due to be passed by the board of the
co-operative.

The proposed ateration submitted under subsection (2) must be
accompanied by awritten statement specifying the date on
which the notice is due to be given to members or the resolution
is due to be passed by the board, as the case may be.
The proposed ateration must —

(@ bein accordance with section 98; and

(b) bemadeinaform approved by the Registrar; and

(c) beaccompanied by a statement setting out the reasons

for the alteration.

The Registrar may —

(@) approve the proposed ateration as submitted; or

(b) approve adifferent alteration to that submitted; or

(c) refuseto approve the proposed alteration.
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(6)

()

104.

105.
@)

(2)

106.
D)

(2)

Subject to subsection (7), the Registrar approves a proposed
ateration by giving written notice of the approval to the
co-operative.

The Registrar is taken to have approved a proposed alteration as
submitted to the Registrar unless at least 5 days before the date
specified in the written statement submitted under

subsection (3), the Registrar gives written notice to the
co-operative that the Registrar —

(& hasapproved adifferent alteration to that submitted; or
(b) hasrefused to approve the proposed alteration; or
(c) isstill considering the matter.

Alteration by special resolution

The rules of a co-operative must be altered by special resolution
unless this Act provides otherwise.

Alteration by resolution of board

The rules of a co-operative may be altered by aresolution
passed by the board if the alteration does no more than give
effect to arequirement, restriction or prohibition imposed under
the authority of this Act.

If the rules of a co-operative are altered under this section, the
co-operative must cause the alteration to be notified in writing
to its members as soon as practicable after the alteration takes
effect and in any event not later than the day when noticeis
given to the members of the next annual general meeting of the
co-operative after the alteration takes effect.

Alteration does not take effect until registered

An ateration of the rules of a co-operative does not take effect
unless and until it isregistered by the Registrar.

An application for registration of an alteration must —
(@ bemadein aform approved by the Registrar; and
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(b) be made within 28 days, or a shorter or longer period
prescribed by the regulations, after the resolution to ater
therulesis passed; and

(c) beaccompanied by a consolidated copy of the rules of
the co-operative, including the alteration.

(3 The Registrar must register the alteration unless —

(@ theRegistrar is satisfied that the alteration is contrary to
this Act; or

(b) the Registrar has other reasonable cause to refuse to
register the alteration.

(4) A certificate of registration of an alteration of the rules of a
co-operative given by the Registrar is, in favour of any person
advancing money to the co-operative on the faith of the
certificate or in favour of any guarantor of that advance,
evidence that the ateration in the rules was properly made.

107. Appeal against refusal to approve alteration

A co-operative may appeal to the Supreme Court against a
failure of the Registrar to approve an alteration of itsrules.

108. Appeal against refusal to register

A co-operative may appeal to the Supreme Court against a
failure of the Registrar to register an alteration of itsrules.

109. Supreme Court’s power s on appeal

The Supreme Court may make any order it considers
appropriate to dispose of an appeal under section 107 or 108.
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Part 6 — Active membership

Divison 1 — Definitions

110. M eaning of active membership resolution

In this Part —

active member ship resolution has the meaning given in
section 112(2).

111. What is active member ship

For the purposes of this Act, amember of a co-operativeisan
active member of the co-operative if the member —

(@

(b)

uses or supports an activity of, or maintains a
relationship or an arrangement with, the co-operative,
for carrying on aprimary activity of the co-operative, in
the way and to the extent that the rules of the
co-operative provide is sufficient to establish active
membership; or

maintains any other relationship or arrangement with the
co-operative for carrying on aprimary activity of the
co-operative that the regulations provide is sufficient to
establish active membership.

112. What ar e active member ship provisions and resolutions

(1) Active membership provisionsin the rules of a co-operative are
provisionsin the rules that state —

(@
(b)

which of the activities of the co-operative are the
primary activities of the co-operative; and

the way in which and the extent to which a member of
the co-operative must use or support an activity of, or
maintain arelationship or an arrangement with, the
co-operative for carrying on aprimary activity of the
co-operative, in order to establish active membership of
the co-operative.
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(2) An active membership resolution is aresolution that would, if
given effect to, make or amend active membership provisionsin
the rules of a co-operative.

Division 2— Rulesto contain active member ship provisions

113. Number of primary activitiesrequired

A co-operative must have at least one primary activity.

114. Rulesto contain active member ship provisions

The board of a co-operative must ensure that the rules of the
Co-operative contain active membership provisionsin
accordance with this Part.

115. Factors and considerationsfor determining primary
activitiesetc.

(1) Theboard of aco-operative must ensure that the relevant factors
and considerations are taken into account in deciding —

(@ which of the activities of a co-operative are its primary
activities; and

(b) theway and extent to which amember isrequired to use
or support an activity of, or maintain arelationship or an
arrangement with, a co-operative, for carrying on a
primary activity of the co-operative, in order to establish
active membership of the co-operative.

(2) Therelevant factors and considerations are —

(@ theprimary activity or, if more than one, the primary
activities taken together must form the basic purpose for
which the co-operative exists and a significant
contribution to the business of the co-operative; and

(b) theway and extent of the required utilisation, support,
relationship or arrangement should be reasonable when
considered in relation to the activities of the
co-operative as awhole; and
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3)

(4)

116.

117.

@)

(2)

(©)

any other factors and considerations that are prescribed
by the regulations.

The regulations may —

(@

(b)

provide for the matters to be taken into account in
deciding whether an activity makes a significant
contribution to the business of the co-operative; and

specify minimum percentages of turnover, minimum
amounts of income or minimum amounts of business
necessary to constitute that significant contribution.

Nothing in this section limits the right of active members other
than the board of the co-operative to propose an active
membership resolution.

Active member ship provisions— distributing co-oper atives

The only active membership provisions that are permitted to be
contained in the rules of a distributing co-operative are —

(@

(b)

provisions requiring a member to use an activity of the
co-operative for carrying on aprimary activity specified
in the provisions to establish active membership; and

any other active membership provisions that the
Registrar may approve.

Regular subscription — active member ship of
non-distributing co-operative

Active membership provisions for a non-distributing
co-operative may provide that the payment of aregular
subscription by a member of the co-operative, to be applied to a
primary activity of the co-operative, is sufficient to establish
active membership of the co-operative.

A member of a co-operative who would, on payment of the
subscription, be an active member of a co-operative istaken to
be an active member until the subscription is payable.
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118.
N

2

119.

Divison 3 — Active member ship resolutions

Notice of meeting

At least 21 days notice must be given to members of a
co-operative of ameeting at which an active membership
resolution is to be proposed.

The notice must, in addition to the other matters required under
this Act to be stated —

(@ containthe full text of the proposed resolution; and
(b) contain acopy of section 120.

Eligibility of directorsto vote on proposal at board meeting

If the board of a co-operative is meeting to consider a proposal
to submit an active membership resolution to a meeting of the
co-operative al the directors are eligible to vote on that
proposal at the meeting of the board.

Division 4 — Cancellation of member ship of inactive or

120.
D)

(2)

missing members

Cancellation of member ship of inactive or missing member

In this section —
required period, in relation to a co-operative, means —
(@ 3years, or
(b) ashorter period if specified in the rules of the
co-operative.

Subject to subsection (3), sections 123 and 124, the board of a
co-operative must declare the membership of a member
cancelled if —

(8 thewhereabouts of the member are not presently known
to the co-operative and have not been known to the
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3)

(4)

(5)

(6)

121.
)

2

3)
122.

co-operative for at least the required period before that
time; or

(b) the member isnot presently an active member of the
co-operative and has not been an active member of the
co-operative at any time during the required period
immediately before that time.

Subsection (2) applies to amember only if he or shewasa
member of the co-operative throughout the required period.

Whether a member was an active member at a particular timein
the past is to be decided by reference to the active membership
provisionsin force at that time.

The board’ s declaration under this section has the effect of
cancelling the membership concerned.

A person may apply to the Supreme Court for an order under
section 126 in relation to the cancellation of the person’s
membership under this section.

Shareto beforfeited if member ship cancelled

If a co-operative has a share capital, the board of the
co-operative must declare the shares of a member to be forfeited
at the same time as the member’ s membership is cancelled
under section 120.

The board’ s declaration has the effect of forfeiting the shares
concerned.

Nothing in this section affects the operation of section 127.

Failureto cancel member ship — offence by director

If the board of a co-operative failsto cancel the membership of
amember as required by this Part, a director of the co-operative
who did not use al due diligence to prevent the failure commits
an offence.

Penalty: afine of $2 000.
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123.
D)

2

124.

Deferral of forfeiture by board

The board of a co-operative may by resolution defer
cancellation of a member’s membership for a period of up to
12 months (the deferral period) —

(@ if the board has reasonable grounds to believe that a
member has ceased to be an active member because of
unusual circumstances that prevent the member
fulfilling his or her active membership obligations; or

(b) if—
(i) theboard thinks that during the deferral period

an active membership resolution may be put to
the members of the co-operative; and

(i) theeffect of the resolution would be relevant to
the question of whether the member is an active
member.

The board of the co-operative must review the resolution to
defer within the deferral period to determineif afurther
resolution should be made under subsection (1).

Cancellation of member ship prohibited in certain
circumstances

Unless the regulations otherwise provide, the board of a
co-operative must not declare the membership of a member to
be cancelled under this Part —

(@) if the co-operative isinsolvent; or

(b) if the co-operative is under administration under the
Corporations Act Part 5.3A as applying under this Act;
or

(c) if acompromise or an arrangement is being
administered in relation to the co-operative; or

(d) if the co-operativeisin the course of being wound-up;
or
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(e) if an appointment of areceiver, whether or not areceiver
and manager, of any property of the co-operativeisin
force; or
(f) if the co-operative has, for the purposes of being
registered as a company under the Corporations Act,
lodged with the Registrar a copy of the entry madein
the minute book of the co-operative under section 185;
or
(g) inother circumstances as may be prescribed by the
regulations.
125. Notice of intention to cancel member ship
(1) Unless subsection (2) applies, the board of a co-operative must
ensure that notice of itsintention to declare the membership of a
member to be cancelled is given to the member not less than
28 days prior to the day of the cancellation.
(2) Noticeisnot required to be given under this section if —
(@ the member’s whereabouts are unknown to the
co-operative; or
(b) the amount required to be repaid to the member in
relation to the cancelled membership, whether because
of the cancellation of shares or otherwise, does not
exceed the amount prescribed by the regulations, or if an
amount is not prescribed, $100.
126. Order of Supreme Court against cancellation
(1) If the Supreme Court is satisfied that the cancellation of a
member’ s membership under section 120 was or would be
unreasonabl e, the Court may by order direct that the
membership should not have been cancelled or should not be
cancelled.
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(2) Whilean order isin force under this section —

(@

(b)

the membership concerned is not required to be
cancelled and any shareholding of the member is not
required to be forfeited; and

the person whose membership was cancelled is entitled
to be reinstated as a member of the co-operative with all
the rights and entitlements, including any shareholding,
attaching to or arising from the former membership.

(3) Reinstatement of a member under this section isto be effected
in accordance with the directions of the Supreme Court.

127. Repayment of amounts due because of cancelled
member ship

(1) If the membership of amember of a co-operativeis cancelled
under this Part, the co-operative must —

(@

(b)

(©)

within 12 months after the date of cancellation, repay to
the former member an amount (the repayable amount)
made up of the amount paid up to the stated nominal
value of the shares forfeited by the member at the time
of cancellation less any amount owed by the member to
the co-operative at that time under the rules of the
co-operative or any contract or otherwise; or

in the case of atransferred co-operative the rules of
which state how to cal cul ate the repayable amount
owing to aformer member at the time of cancellation of
membership, within 3 years after the date of
cancellation, repay to the former member an amount in
accordance with those rules; or

within 12 months after the date of cancellation, apply
the repayable amount under subsection (2) if —

(i) theboard considers that repayment would
adversely affect the financial position of the
co-operative; or

(i)  the board and the former member agree.
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2

3)

(4)

()

(6)

The repayable amount may be applied in one of the following
ways —

(&) if the co-operative is a deposit-taking co-operative, the
co-operative may apply the amount as a deposit by the
former member with the co-operative, subject to the
requirements of section 128 asto interest on the deposit;

(b) the co-operative may issue debentures or co-operative
capital units to the former member in satisfaction of the
amount;

(c) the co-operative may appropriate the amount as a
donation to the co-operative, but only if the former
member consents in writing to the donation.

If the balance sheet of the co-operative last issued before the
cancellation of amember’s membership disclosed aloss or
deficiency or a significant change in the financial position or
prospects of the co-operative is subsequently reported prior to
the loss or deficiency, the paid up value of the member’ s shares
may, for the purposes of calculating the repayable amount, be
reduced as described in subsection (4).

The paid up value of the member’ s shares may be reduced by an
amount that bears to the amount of the loss or deficiency so
disclosed the same proportion as the number of shares held by
the member bore to the total number of shares held by al
members of the co-operative at the time of cancellation.

If the former member is subsequently readmitted to
membership, any amount held by the co-operative under this
section must, if the member so requests, be applied towards the
cost of admission to membership, including any subscription for
share capital.

Despite subsection (2)(c), if —

(@ the co-operative cannot, after taking all reasonable
action, find the former member; and
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(b) the payment dueis less than the amount prescribed by
the regulations, or if an amount is not prescribed, $100,

the co-operative may appropriate the payment as a donation to
the co-operative.

128. Interest on deposits, debentures and co-oper ative capital
units

(1) This section applies when —

(@ theamount payable to aformer member under
section 73 or 127 is applied as a deposit with the
co-operative; or

(b) the co-operative alots or issues debentures or
co-operative capital units to the former member in
satisfaction of that amount.

(2) The deposit, debenture or co-operative capital unit bears interest
during any period —

(@ inthe case of aco-operative with share capital —

(i) attherate, or if thereis more than onerate, at the
higher or highest rate, of dividend payable for
that period on the share capita of the
co-operative; or

(it) if therate of dividend payable for that period has
not been determined, at the rate, or the higher or
highest rate, payable for the immediately
preceding period for which arate has been
decided; or

(iii) if arate of dividend has never been determined
in relation to the share capital of the
co-operative, at the rate that the board of the
co-operative considers reasonable;

or
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3)

(4)

129.

)

(2)

130.

(b) inthe case of aco-operative without share capital, at the
rate that the board of the co-operative considers
reasonable; or

(c) if therulesprovidefor arate to be payable that is higher
than the rate applicable under paragraph (a) or (b), at
that higher rate.

A former member may agree to the rate of interest being less
than that which would otherwise be payable under this section
and may agree to no interest being paid.

The following provisions of the Corporations Act, as applied by
section 250 of this Act, do not apply to an allotment or issue of
debentures or co-operative capital units under this section —

(@ Chapter 2L;
(b) Chapter 6D.

Repayment of deposits, and redemption of debenturesand
co-oper ative capital units

A deposit, debenture or co-operative capital unit to which an
amount payable to aformer member is applied under this
Division or section 73(2) isto be repaid or redeemed, as the
case may be, as soon as repayment or redemption would not, in
the opinion of the board, adversely affect the financial position
of the co-operative.

The deposit, debenture or co-operative capital unit must in any
case be repaid or redeemed within 10 years, or within any
shorter period that the rules of the co-operative may require,
after cancellation of the member’ s membership.

Register of cancelled member ships

A co-operative must keep aregister stating the particulars, as
prescribed by the regulations, of persons whose membership has
been cancelled under this Part.
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Division 5 — Entitlements of former member s of
distributing co-operatives

131 Application of Division
(1) ThisDivision only applies to distributing co-operatives.

(2) Sections 132, 133 and 134 apply to the extent they are not
inconsistent with the rules of each particular distributing
co-operative.

132. Former shareholdersto betaken to be shareholdersfor
certain purposes

(1) Eventhough aperson’s sharesin a co-operative have been
forfeited under this Part, the person is to be taken to be the
holder of sharesin the co-operative (the samein all respects as
those that were forfeited) for the following purposes —

(8 theentitlements of ashareholder in relation to the
purchase of sharesin the co-operative pursuant to an
offer described in section 289(a), (b) or (c) or the
purchase of all the shares in the co-operative, if the offer
or purchase occurs within 2 years after the person’s
shares were forfeited,;

(b) the entitlement of a shareholder when the co-operative
becomes registered as a company if the relevant special
resolution under section 306 is passed within 2 years
after the person’s shares were forfeited,;

(c) theentitlement of ashareholder to a distribution of
surplus in awinding-up of the co-operative that
commences within 2 years after the person’s shares were
forfeited.

(2) Subsection (1)(a) does not apply to —

(8 anoffer described in section 289(a) or (c) that is made
by another co-operative; or

(b) thepurchase of al the shares in the co-operative by
another co-operative.
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3)
(4)

()

133.
)

(2)

3)

Subsection (1)(c) does not apply if the winding-up isfor the
purposes of amerger under Part 12 Division 1.

For the removal of doubt, it is declared that the entitlement
under subsection (1)(a) of a person whose shares have been
forfeited does not include an entitlement to vote on any matter.

This section does not apply to aforfeited shareholdingin a
co-operative if section 133 operates to require that forfeited
shareholding to be regarded as aforfeited shareholding in
another co-operative.

Entitlements of former shareholderson mergersetc.

This section applies when a person’s shares in a co-operative
(the original co-operative) are forfeited under this Part and
within 2 years after that forfeiture —

(@ theorigina co-operative becomes asubsidiary of
another co-operative (the new co-operative); or

(b) another co-operative (the new co-operative) is created as
aresult of amerger under Part 12 Division 1 involving
the original co-operative; or

(c) theengagements of the original co-operative are
transferred to another co-operative (the new
co-operative) under Part 12 Division 1.

A person referred to in subsection (1) is, for the purposes of the
operation of section 132, and the further operation of this
section, taken to have held shares in the new co-operative and as
having had those shares in the new co-operative forfeited under
this Part when the person’s sharesin the original co-operative
were forfeited.

The extent of the forfeited shareholding in the new co-operative
is determined as follows —

(&) if the entitlement of active members of the original
co-operative in the circumstances concerned is solely an
entitlement to be allotted shares in the new co-operative,
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the forfeited shareholding in the new co-operative is the
shareholding to which the person would have been
entitled had the person’s sharesin the original
co-operative not been forfeited;

(b) inany other case, the forfeited shareholding in the new
co-operative is the shareholding that is the samein all
respects as the forfeited shareholding in the original
co-operative.

(4) The determination under subsection (3)(a) of the person’s
shareholding in the new co-operative must be made —

(@ solely on the basis of the person’s shareholding in the
original co-operative when the shares were forfeited or,
in afurther operation of this section in respect of the
person, when the person wasfirst to be regarded as
having aforfeited shareholding in the original
co-operative; and

(b)  without regard to any additional shareholding in the
original co-operative to which the person would have
become entitled had the shares not been forfeited,
whether as aresult of any bonus share issue or
otherwise.

134. Set off of amountsrepaid etc. on forfeited shares

(1) If aperson has an entitlement because of the operation of
section 133, the entitlement operates to end any liability of the
co-operative —

() torepay to the person under section 127 any amount for
the forfeited shares concerned; or

(b) inrespect of adeposit held by the co-operative, or
debentures allotted or issued to the person, or
co-operative capital unitsissued under section 127 for
the forfeited shares concerned, except aliability to pay
interest that is payable but unpaid.
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2

3)

(4)

135.

If an amount has been repaid to a person under section 127

or 129, the amount repaid is to be set off against any entitlement
of the person under section 132 for the forfeited shares
concerned.

If the amount repaid cannot be set off against the entitlement
because the entitlement is not, or is only partly, an entitlement
to money, the entitlement is lost unless the person paysto the
co-operative the amount repaid to the person and does so within
the period required under subsection (4).

If the circumstances referred to in subsection (3) arise, the
co-operative concerned must —

(& givewritten notice of the matter by post to the person
concerned at the person’s address last known to the
co-operative, specifying a period of not less than
28 days after the notice is given during which any
amount repaid must be paid to the co-operative; and

(b) publish agenera notice to that effect in a newspaper
circulating generally in the district in which the
registered office of the co-operative is situated.

Regulations may exempt co-oper atives from provisions

The regulations may exempt a co-operative from a provision of
this Division.
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Part 7— Shares

Division 1 — Nature of share

136. Natur e of sharein co-operative

(1) A shareor other interest in a co-operative —
(@) ispersona property; and

(b) istransferable or transmissible as provided by this Act
and the rules of the co-operative; and

(c) is, subject to the rules of the co-operative, capable of
devolution by will or by operation of law.

(2) Subject to subsection (1) —

(@ thelaws applying to ownership of and dealing with
personal property apply to a share or other interest of a
member in a co-operative as they apply to other
property; and

(b) equitable interestsin respect of a share or other interest
of amember in a co-operative may be created, dealt with
and enforced as in the case of other personal property.

Division 2 — Disclosure

137. Disclosureto intending shareholdersin distributing
co-oper ative

(1) An¢€ligible person who intends to apply for sharesin a
co-operative and is not already a shareholder in the co-operative
may request, from the board of the distributing co-operative, a
current disclosure statement that —

(@ hasbeen approved by the Registrar under section 16(5);
or

(b) complieswith section 138 and has been lodged by the
co-operative with the Registrar.
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2

138.
D)

2

139.
@

(2)

The board of the distributing co-operativeisto respond to a
request for a current disclosure statement within 7 days.

Content of disclosure statement to intending shareholders

A disclosure statement given to a person under section 137 must
contain —

(@) astatement of therights and liabilities attaching to
shares; and

(b) astatement that the person may request to either inspect
at the co-operative' s nearest office, or be sent —

(i) thelast annual report of the co-operative under
section 235(2); and

(i) any other relevant information about the
financia position and prospects of the
co-operative if there has been a significant
change since the date of the last annual report;

and
(c) any other information the Registrar directs.

If aperson who has received a disclosure statement makes a
request under subsection (1)(b), the co-operative must comply
with that request within 7 days.

Exemptionsfor disclosure statements

The Registrar may, by order published in the Gazette, exempt
the board of a distributing co-operative, or the boards of a class
of distributing co-operatives from a requirement under

section 137 or 138.

An exemption under subsection (1) may be given only if the
Registrar is satisfied that compliance with the requirement
would be inappropriate in the circumstances or would impose an
unreasonabl e burden.
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140.
)

(2)

3)

(4)

141.

@)

Division 3 — Issues of shares

Shares— general

The share capital of a co-operative variesin amount according
to the nominal value of shares from time to time subscribed.

Shares are to be of afixed amount which isto be specified in
the rules of the co-operative.

A co-operative may have more than one class of shares
provided the shareholding and the rights of shareholders comply
with the co-operative principles.

Subject to this Part and Part 4, shares must not be issued to a
non-member.

Application of CorporationsAct for particular share
subscriptions

If subsection (2) applies to shares of a co-operative, the shares
are declared to be applied Corporations legislation matters for
the Corporations (Ancillary Provisions) Act 2001 Part 3 in
relation to the Corporations Act sections 716(2), 722, 723(2),
724(1)(a) and (2)(a) and 734, subject to the following
modifications —

(@) theprovisions apply asif aco-operative were a
company;

(b) areferenceinthe provisionsto ASICisto beread asa
reference to the Registrar;

(c) areferencein the provisionsto adisclosure document is
to be read as areference to a disclosure statement, of
any type, under this Act;

(d) areferenceinthe provisionsto securitiesisto be read as
areference to shares,

(e) any other modifications, within the meaning of the
Corporations (Ancillary Provisions) Act 2001 Part 3,
that are prescribed by the regulations.
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(2) Sharesin aco-operative are subject to the declaration under
subsection (1) if —

(@ thesharesare offered to persons who are not
shareholders in the co-operative; or

(b) theinvitation is made to persons who are not
shareholdersin the co-operative.

142. Minimum paid up amount

(1) A shareinaco-operative other than atransferred co-operative
must not be allotted unless at |east 10% of the nominal value of
the share has been paid.

(2) Any balance unpaid for shares at the time of allotment must be
paid in away specified in the rules of the co-operative or
permitted by this Act.

(3) This section does not apply to a bonus share issued under
section 147 or 271.

143. Sharesnot to beissued at a discount

A co-operative must not issue shares at a discount.
144. I ssue of sharesat a premium

(1) A distributing co-operative may issue shares at a premium.

(2) A premium may bein the form of cash or other valuable
consideration.

(3) If adistributing co-operative issues shares for which it receives
apremium, an amount equal to the total amount or value of the
premiums on the shares must be transferred to a share premium
account.

(4) The share premium account isto be treated as paid up share
capital of the distributing co-operative and may be applied in
any one or more of the following ways —

(& inpaying up unissued sharesto be issued to members of
the co-operative as fully paid bonus shares;
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(b) inpaying up, in whole or in part, the balance unpaid on
shares previoudly issued to members of the co-operative;

(c) inthe payment of dividends, if those dividends are
satisfied by the issue of shares to members of the
co-operative;

(d) inwriting off the expensesincurred in establishing the
co-operative;

() inproviding for the premium payable on redemption of
shares, debentures or co-operative capital units.

145. Joint owner ship of shares

A share may be held by 2 or more personsjointly, unless the
rules of the co-operative provide otherwise.

146. Members may berequired to take up additional shares

(1) Theboard of adistributing co-operative may require a member
to take up or subscribe for additional shares under a proposal
approved by a special resolution of the co-operative.

(2) Theboard of adistributing co-operative may deduct amountsin
payment for additional shares from money payable to members
for dealings with the co-operative, under a proposal approved
by a special resolution of the co-operative.

(3) A proposal to require a member to take up or subscribe for
additional shares must —

(@ beaccompanied by adisclosure statement, approved by
the Registrar, that explains the purpose for which the
funds raised by the issue of the additional shares are to
be used; and

(b) clearly show the total number of additional sharesto be
issued and the basis on which the shares are to be
apportioned among members; and

(c) beaccompanied by a statement informing the member
that the member may inform the board by notice on or
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before the date specified in the statement, being a date
before the passing of the specia resolution, that the
member resigns on the passing of the special resolution.

(4) A proposal to deduct amountsin payment for additional shares
from amounts payable to members for dealings with the
distributing co-operative must clearly show —

(@) thebasis on which the deductions are to be made; and
(b) thetime and way of making those deductions.

(5) A proposa approved under this section is binding on —

(@ al members of the distributing co-operative at the date
of the passing of the special resolution, other than a
member who has given a notice of resignation in
accordance with subsection (3)(c); and

(b) all persons who become members of the distributing
co-operative after that date and before the total number
of sharesto be issued under the proposal has been
issued.

(6) Sections 16 (except subsection (3)) and 29 apply to the approval
of adisclosure statement under this section with any necessary
changes and in particular asif any referencein section 16 to a
formation meeting were a reference to the special resolution.

(7) This section does not apply to the issue of bonus sharesto a
member under section 271(2).

147. Bonus shareissues

(1) Inaddition to section 271(2) a distributing co-operative may
issue bonus shares to members of the co-operative if the assets
of the co-operative —

(@ havebeen sold at a profit; or

(b) have been revalued at a greater value than that disclosed
before the revaluation in the books of the co-operative.
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(2) Thissection does not apply if the assets were acquired for resale
at aprofit.

148. Restrictions on bonus shares

Bonus shares issued under section 147 may beissued in
accordance with the rules of the co-operative, subject to the
following restrictions —

(@) eachissue must have been approved by a special
resolution of the co-operative;

(b) they areto beissued asfully paid up shares with no
payment required to be made by a member of the
co-operative to whom they are issued;

(c) they areto beissued only for shares of the same class of
sharesthat are fully paid up as at the date of issue of the
bonus shares,

(d) thetotal nominal value of bonus sharesissued by a
co-operative in any one year cannot be more than 20%,
or another percentage prescribed by the regulations, of
the nominal value of the issued share capital of the
co-operative immediately before the date of issue of the
bonus shares.

149. Notice about bonus shares

Notice of the meeting or postal ballot at which aresolutionisto
be proposed as a special resolution for the purpose of approving
a bonus share issue must be accompanied by —

(@ astatement of the value of the assets concerned as
disclosed in the books of the co-operative before the sale
or revaluation; and

(b) if theissue arisesfrom, or partly from, a sale of assets, a
statement of the price for which the assets were sold;
and

(c) if theissue arisesfrom, or partly from, arevaluation of
assets, a certificate of value of the assets, being a
certificate given in relation to a valuation made not more
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(d)

(€)

than 12 months before the date of the notice by a person
prescribed by the regulations or a person having
qualifications prescribed by the regulations; and

particulars of acquisitions of sharesin the co-operative
made within the 3 yearsimmediately preceding the date
of the notice by or on behalf of each of its directors and
his or her spouse (or de facto partner) and the father,
mother, children, brothers and sisters of each such
director and spouse (or de facto partner); and

a certificate signed by 2 directors of the co-operative
stating that to the best of their knowledge and belief the
issue of bonus shares would not be imprudent and that
no circumstances are known to them as to why the issue
should not take place.

Division 4 — Beneficial and non-beneficial interest in shares

150. Direction to disclose
The board of a co-operative may direct a person to disclose
matters as described in section 151 if the person is —

(8 amember of the co-operative; or

(b) aperson named in adisclosure made in response to a
previous direction under this section as having arelevant
interest in, or having given instructions about, sharesin
the co-operative.

151. Disclosure by member of relevant interests and instructions
(1) A person given adirection under section 150 must, unless
subsection (2) applies, disclose to the board —

(8 full details of the person’s relevant interest in the shares
of the co-operative (the relevant shares) and of the
circumstances that gave rise to the interest; and

(b) the name and address of each other person who has a
relevant interest in the relevant shares together with full
details of —
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(2)

3

(4)

(5)

(6)

(i) thenature and extent of the interest; and

(if)  the circumstances that gave rise to the other
person’s interest;

and

(c) thename and address of each person who has given the
person instructions about —

(i) theacquisition or disposal of the shares; or

(i) theexercise of any voting or other rights attached
to the shares; or

(iii)  any other matter relating to the shares,

together with full details of those instructions, including
the date or dates on which they were given.

Penalty: afine of $3 000.

A matter referred to in subsection (1)(b) or (c) need only be
disclosed to the extent to which the matter is ascertainable by
the person required to make the disclosure.

The disclosure must be made within the period of 5 days after
the person is given the direction, unless within that period the
person applies in writing to the Registrar for an exemption from
compliance with the direction.

The Registrar may, in writing, exempt a person from complying
with adirection if the Registrar believes the direction is
unjustified.

If the Registrar refuses to give an exemption under

subsection (4), the disclosure required by the direction must be
made within the period of 5 days after the person receives
written notice of that refusal.

A board that receives information from a person acting on a
direction given to the person by the board must pay to the
person the feeg, if any, prescribed by the regulations.
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)
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153.

)

2

3)

154.
)

Registration astrustee etc. on death of owner of shares

A trustee, executor or administrator of the estate of a dead
person who was the registered holder of asharein a
co-operative may be registered as the holder of the share as
trustee, executor or administrator of that estate.

A trustee, executor or administrator of the estate of a dead
person who was entitled in equity to ashare in a co-operative
may, with the consent of the co-operative and of the registered
holder of the share, be registered as the holder of the share as
trustee, executor or administrator of that estate.

Registration as administrator of estate on incapacity of
shareholder

This section applies to a person (the appointed person) who is
appointed under alaw of a State or Territory relating to the
administration of the estates of persons who, through mental or
physical infirmity, are incapable of managing their affairs, to
administer the estate of another person (the incapable person).

If the incapable person is the registered holder of asharein a
co-operative, the appointed person may be registered as the
holder of that share as administrator of the estate of the
incapable person.

If the incapable person is entitled in equity to asharein a
co-operative, the appointed person may, with the consent of the
co-operative and of the registered holder of that share, be
registered as the holder of the share as administrator of the
estate of the incapable person.

Registration as Official Trusteein Bankruptcy

This section applies when a share in a co-operative that is the
property of a bankrupt vests by force of the Bankruptcy

Act 1966 (Commonwealth) in the Official Trusteein
Bankruptcy.
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155.
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156.

157.

If the bankrupt is the registered holder of the share, the Official
Trustee may be registered as the holder of the share asthe
Official Trustee in Bankruptcy.

If the bankrupt is entitled in equity to the share, the Officia
Trustee may, with the consent of the co-operative and of the
registered holder of the share, be registered as the holder of the
share as the Officia Trustee in Bankruptcy.

Liabilities of person registered astrustee or administrator

A person registered under section 152, 153 or 154 is, while so
registered, subject to the same liabilitiesin relation to the share
as those to which the person would have been subject if the
share had remained, or had been, registered in the name of the
dead person, the incapable person or the bankrupt.

The person registered is subject to no other liabilitiesin relation
to the share.

Notice of trustsin register of members

Shares held by atrustee under a particular trust may, with the
consent of the co-operative, be marked in the register of
members, directors and shares referred to in section 230(1)(a) in
away that identifies the shares as being held under the trust.

No notice of trust except as provided by this Division

Except as provided in this Division —

(& nonotice of atrust, whether express, implied or
constructive, isto be entered on aregister or be
receivable by the Registrar; and

(b) noliabilities are affected by anything done under this
Division; and

(c) nothing done under this Division affects a co-operative
with notice of atrust.

As at 22 Oct 2009 No. 24 of 2009 page 91

Extract from www.slp.wa.gov.au, see that website for further information



Co-operatives Act 2009

Part 7

Shares

Division 5 Sale or transfer of shares

s. 158

158.
1)

2

159.
1)

(2)

160.

Divison 5— Saleor transfer of shares
Sale or transfer of shares

A sharein a co-operative cannot be sold or transferred except —

(@ inaccordance with Part 4 Division 3 and section 159, on
the death of a member; or

(b) to aperson appointed to administer the estate of a
shareholder under alaw relating to the administration of
the estates of persons who, through mental or physical
infirmity, are incapable of managing their affairs; or

(c) with the consent of the board, to any person if there are
reasonabl e grounds for believing that the person will be
an active member of the co-operative; or

(d) inaccordance with Part 11 Division 2.

A sharein a co-operative cannot be sold or transferred except in
accordance with the rules of the co-operative.

Transfer on death of member

Despite sections 75 and 76, on the death of a member, the
member’ s share in the co-operative may be transferred to a
person other than an administrator or executor with the consent
of the board of the co-operative.

The board may only give its consent under subsection (1) if
there are reasonabl e grounds for believing that the person will
be an active member of the co-operative.

Restriction on total shareholding

The board of a co-operative must not consent under

section 158(1)(c) to theissue, sale or transfer of ashareif, asa
result of the issue, sale or transfer, the nominal value of the
shares held by the purchaser or transferee would be more than
the maximum permissible level of share interest applying under
section 278.
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161. Transfer not effective until registered

A transferor of a share remains the holder of the share until the
transferee is noted as the holder of the share in the register of
members, directors and shares referred to in section 230(1)(a).

162. Non-member s become memberson registration

Where a sharein a co-operative is transferred to a non-member
under this Part or Part 4, the transferee becomes a member of
the co-operative on the transferee being noted as a member in
the register of members, directors and shares referred to in
section 230(1)(a).

Division 6 — Repurchase of shares

163. Purchase and repayment of shares

(1) Therulesof aco-operative may authorise the co-operative to —

(@ purchase any share of a member in the co-operative at
the request of the member; and

(b) repay to amember, with the member’s consent, all or
any part of the amount paid up to the stated nominal
value on any share held by the member when the
amount repaid is not required for the activities of the
co-operative.

(2) The amount paid by a co-operative under this section in
purchasing shares or repaying an amount paid up to the stated
nominal value on shares, or both, in any financia year of the
co-operative must not be more than the total of —

(@ 5% of the nominal value of the issued share capital of
the co-operative immediately before the start of that
financial year; and

(b) theamount of any additional share capital of the
co-operative subscribed for during that year.
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(3) Themembers of aco-operative may by special resolution
exempt a co-operative from the operation of subsection (2) in
relation to a particular financial year, either unconditionally or
on conditions.

(4) Theamount paid for ashare when it is repurchased may be an
amount decided by the board that is less than the nominal value
of the share but only —

(@) if the records of the co-operative disclose that the
amount paid is the net shareholder’s equity per sharein
the undertaking of the co-operative; or

(b) inaccordance with the rules of the co-operative.

(5 Thissection does not apply if the member has resigned or has
been expelled from the co-operative or the member’s
membership has been otherwise cancelled.

164. Deposit, debentures or co-oper ative capital unitsinstead of
payment when sharerepurchased

(1) If aco-operative repurchases a share of a member, the
co-operative may instead of paying the purchase price to the
member —

(@ inthe case of adeposit-taking co-operative, apply the
amount as an interest bearing deposit by the member
with the co-operative; or

(b) allot or issue debentures or co-operative capital units of
the co-operative to the member in satisfaction of the
amount.

(2) Subsection (1) appliesonly if —

(@) theboard considers that payment of the repurchase price
would adversely affect the financial position of the
co-operative; or

(b) the board and the member so agree.
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(3) Thedeposit, debenture or co-operative capital unit bears interest
during any period —

(@ inthe case of aco-operative with share capital —

(i) attherate (or, if thereis morethan onerate, at
the higher or highest rate) of dividend payable
for that period on the share capital of the
co-operative; or

(it) if therate of dividend payable for that period has
not been decided, at the rate (or the higher or
highest rate) payable for the immediately
preceding period for which arate has been
decided; or

(iii)  if arate of dividend has never been decided for
the share capital of the co-operative, at the rate
that the board of the co-operative considers
reasonable;

or

(b) inthe case of a co-operative without share capital, at the
rate that the board of the co-operative considers
reasonable; or

(c) if therulesprovidefor arate to be payable that is higher
than the rate applicable under paragraph (a) or (b), at the
higher rate.

(4) The deposit, debenture or co-operative capital unit must be
repaid to the member or redeemed, as the case may be, as soon
as repayment or redemption would not, in the opinion of the
board, adversely affect the financial position of the
co-operative.

(5 Thedeposit, debenture or co-operative capital unit must in any
case be repaid or redeemed within 10 years (or within any
shorter period that the rules of the co-operative require) after the
repurchase of the shares concerned.
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165. Cancdllation of shares

(1) A co-operative must cancel any share purchased by or forfeited
to the co-operative in accordance with this Act or the rules of
the co-operative.

(2) Any shares held by a co-operativein itself at the time the
co-operative is registered under this Act are cancelled under this
section.
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Part 8 — Voting and meetings

Division 1 — Voting entitlements

166. Application of Part to voting
The provisions of this Part applying to voting apply to voting on
all resolutions.

167. Voting

(1) Theright to vote attaches to membership and not shareholding.

(2) Except as provided in subsections (3) and (4), each member has
only one vote at a meeting of the co-operative.

(3) If itsrules so provide, a member of a co-operative group may
have the number of votes (up to 5) at a general meeting that is
specified in therules.

(4) If therules so provide, the chairman has a casting vote at a
board meeting or general meeting.

(5) Inthe case of joint membership —

(& thejoint members have only one vote between them;
and
(b) that vote may be exercised, subject to the grant of a
proxy or power of attorney, only by the joint member
determined in accordance with the rules.
168. Voting by proxy

(1) If therules so provide, voting may be by proxy at a general
meeting.

(2) Theinstrument of proxy may state the way in which aproxy is
to vote on a particular resolution.

(3 The proxy must vote in the way authorised by an instrument of
proxy referred to in subsection (2).
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(4)

(5)

160.
)

2

3)

170.

171.
)

The rules of aco-operative may limit the number of personsfor
whom a person may act as a proxy on the same question.

A person cannot exercise more than one proxy vote during a
vote on the same question unless the vote is conducted by poll
demanded under section 194.

Control of theright to vote
Subject to subsection (3), a person must not directly or
indirectly control the exercise of the right to vote of a member.
Penalty: afine of $12 000.
If a person controls the exercise of the right to vote of a member
at ameeting of a co-operative —

(@ thevote of the member isinvalid; and

(b) if the person is a member, the vote of the personis

invalid.

Nothing in this section prevents —

(8 theexercise of avote by means of aproxy or power of
attorney; or

(b) adirector controlling the vote of a corporate member; or

(c) anagreed purchaser controlling amember’ s vote
pending settlement.

Effect of disposal of shareson voting rights

A member of a co-operative cannot vote if the member has sold
or transferred, or disposed of the beneficial interest in, the
member’ s shares, or has agreed to do so.

Effect of relevant share and voting interests on voting rights

A member of a co-operative cannot vote if another person,
whether or not a member of the co-operative, has arelevant
interest in any share held by the member or in the right to vote
of the member.
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(2) A member who cannot vote because of this section may apply to
the Registrar to review the matter.

(3 TheRegistrar may order that the member may vote if the
Registrar is satisfied in the circumstances of the case that |oss of
the right to vote would be unjust or unreasonable, and the order
of the Registrar has effect accordingly.

172. Rights of representatives
A person appointed under this Act to represent a member of a
co-operative —

(@ isdeemed to receive any notice of meetings given to the
member represented; and

(b) isentitled to exercise the samerightsto vote as the
member represented.

173. Other rightsand duties of membersnot affected by
ineligibility to vote

A provision of this Act that disentitles amember of a
co-operative to vote, either generally or inrelationto a
particular matter, does not affect any other right, entitlement,
obligation or duty of the member as a member.

174. Vote of disentitled member to be disregarded

Any vote cast by or on behalf of amember of a co-operative
when not entitled to vote must be disregarded.

Division 2 — Resolutions

175. Decisionsto be by ordinary resolution

Unless this Act or the rules of the co-operative provide
otherwise, every question for decision by a co-operative must be
decided by ordinary resolution.
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176.

177.
)

(2)

3)

178.

(1)

(2)

Ordinary resolutions

An ordinary resolution is aresolution of a co-operative that is
passed by a simple majority at a general meeting of the
co-operative or in apostal ballot of members.

Special resolutions

A special resolution is aresolution of a co-operative that is
passed —
(@ by atwo-thirds majority at a general meeting of
members; or

(b) by atwo-thirds mgjority in a postal ballot, other than a
specia postal ballot, of members; or

(c) by athree-quarters majority in aspecia postal ballot of
members.

A special resolution may be passed by a postal ballot only if the
rules of the co-operative allow, or this Act requires, the specia
resolution to be passed by posta ballot, including a special
postal ballot.

A resolution is not taken to have been passed as a special
resolution unless not less than 21 days notice has been given to
the members of the co-operative stating —

(@ theintention to propose the specia resolution; and
(b) thereasonsfor proposing the specia resolution; and
(c) theeffect of the special resolution being passed.

How majority obtained is ascertained

A resolution is passed by a particular majority at ameeting if
that majority of the members of the co-operative who, being
entitled to do so, vote in person or, if proxies are allowed, by
proxy at the meeting vote in favour of the resolution.

A resolution is passed by a particular magjority in apostal ballot
if that majority of the members of the co-operative who, being
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179.
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2

3)

180.
@)

(2)

181.
@)

(2)

entitled to do so, cast formal votesin the postal ballot votein
favour of the resolution.

Declaration of passing of special resolution

At ameeting of a co-operative for the purpose of passing a
special resolution, a declaration by the chairman of the meeting
that the resolution has been passed as a special resolution is
evidence of that fact.

A declaration by the returning officer for a postal ballot to pass
a specia resolution that the resolution has been passed as a
special resolution is evidence of that fact.

Subsection (1) does not apply if apoll istaken at the meeting of
the co-operative.

Effect of special resolution

A special resolution, other than a special resolution required to
be passed by specia postal ballot, has effect from the date that it
IS passed.

A special resolution relating to anything for which a special
resolution is required to be passed by specia postal ballot has
no effect until it is registered under section 182(1).

L odgment of special resolution

A co-operative must lodge 2 copies of each special resolution
passed by the co-operative with the Registrar in accordance with
this section for registration.

The copies must —

(@ belodged within 28 days after the passing of a special
resolution or alonger period alowed by the Registrar;
and

(b) besigned by adirector, the secretary of the co-operative
or another authorised representative of the co-operative;
and
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3)

(4)

182.

)

(2)

3)

(c) beaccompanied by the lodgment fee prescribed by the
regulations.

A co-operative and an officer of the co-operative must not
knowingly fail to lodge the required copies under this section.

Penalty: afine of $2 000.

This section and section 182 do not apply to a specia resolution
altering the rules of a co-operative.

Decision of Registrar on application to register special
resolution

If the Registrar is satisfied that the co-operative has complied
with this Act, and that a special resolution passed by special
postal ballot is not contrary to this Act, the Registrar must
register the special resolution.

If the Registrar considers that the effect of a specia resolution
lodged for registration would be in contravention of this Act or
any other law, the Registrar —

(@ may refuseto register the specia resolution; and

(b) must give written notice to the co-operative that the
specia resolution —

(i) inthe case of aspecial resolution referred to in
section 180(2), has no effect; and

(i) inany other case, has no effect as from the date
that it was passed.

A certificate of registration of a specia resolution given by the
Registrar is, in favour of any person advancing money to the
co-operative on the faith of the certificate or in favour of any
guarantor of that advance, evidence that the resolution was
properly passed.
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183.

184.
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(2)

3)

(4)

()

Division 3 — Resolution by circulated document

Application of Division 3

This Division applies to aresolution of a co-operative, including
aresolution appointing an officer or auditor or approving of or
agreeing to any act, matter or thing, if —

(8 the co-operative has fewer than 50 members; and

(b) theresolutionisrequired or permitted under this Act or
the rules of the co-operative to be passed at a general
meeting of the co-operative.

Resolution by circulation of document — fewer than
50 members

If all the members of a co-operative have signed a document
that sets out the terms of aresolution and contains a statement
that they are in favour of the resolution, the resolution is taken
to have been passed at a general meeting of the co-operative.

The meeting is taken to have been held —

(@ if al the members signed the document on the one day,
on that day and at the time the document was signed by
the last member to sign; or

(b) if the members signed the document on different days,
on the day, and at the time, the document was signed by
the last member to sign.

The document need not exist as a single document, but may
exist in the form of 2 or more documentsin identical terms.

The document is taken to constitute a minute of the general
meeting.

Anything attached to the document and signed by the members
signing the document is taken to have been laid before the
co-operative at the general meeting.
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185.
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(2)

186.
D)

2

The document is signed by all members of a co-operative only if
the document is signed by each person who was a member of
the co-operative at the time the document was signed by the last
member to sign.

Nothing in this section affects or limits any rule of law about the
effectiveness of the assent of amember of a co-operative given
to adocument, or to an act, matter or thing, otherwise than at a
general meeting of the co-operative.

Division 4 — Postal ballots

Postal ballots

A postal ballot may be conducted in the manner provided by the
rules of the co-operative and may, if the rules so allow,
incorporate one or more methods of electronic voting.

On the declaration by the returning officer of the result of the
ballot, the secretary of the co-operative must make an entry in
the minute book of the co-operative showing —

(@ the number of formal votes cast in favour of the
proposal concerned; and

(b) the number of formal votes cast against the proposal;
and

(c) the number of informal votes cast.

Special postal ballots

A special postal ballot is apostal ballot that is conducted as
required by this section.

The ballot cannot be held less than 21 days after notice of the
ballot is given to members so as to enable sufficient time for a
meeting to discuss the proposal that is the subject of the ballot
to be convened and held (whether by the board or on the
requisition of members).
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(3) The co-operative must send to each member, along with any
other material required to be sent in connection with the postal
ballot, a disclosure statement approved by the Registrar and
containing information about —

(@ thefinancia position of the co-operative; and

(b) theinterests of the directors of the co-operative in the
proposal with which the ballot is concerned, including
any interests of the directors in another organisation
concerned in the proposal; and

(c) any compensation or consideration to be paid to officers
or members of the co-operative in connection with the
proposal; and

(d) any other matters as the Registrar directs.

(4) If required by the Registrar, the disclosure statement isto be
accompanied by areport, made by an independent person
approved by the Registrar, about any matters that the Registrar
directs.

(5) Sections 16 (except subsection (3)) and 29 apply to the approval
of adisclosure statement under this section with any necessary
changes and in particular asif any referencein section 16 to a
formation meeting were a reference to the notice of the special
postal ballot.

187. When a special postal ballot required

In addition to any requirement of this Act, the rules of a
co-operative must require a specia postal ballot to be conducted
for the purpose of passing a special resolution in relation to any
of the following matters relating to the co-operative —

(@ conversion of —

(i) ashare capital co-operative to anon-share capital
Co-operative or vice versa; or

(i) adistributing co-operative to a non-distributing
Co-operative or vice versa;

As at 22 Oct 2009 No. 24 of 2009 page 105
Extract from www.slp.wa.gov.au, see that website for further information



Co-operatives Act 2009

Part 8
Division 4
s. 188

Voting and meetings
Postal ballots

(b)
(©)

(d)

(e
()
(9
(h)

transfer of incorporation;

an acquisition or disposal of assetsreferred toin
section 273;

the maximum permissible level of shareinterest in the
co-operative;

takeover;

merger;

transfer of engagements,
members’ voluntary winding-up.

188. Holding of postal ballot on requisition

(1) Theboard of aco-operative must conduct a postal ballot,
including a specia postal ballot, for the passing of a special
resolution on the written requisition of such number of members
who together are able to cast at least 20%, or any lesser
percentage specified in the rules of the co-operative, of the total
number of votes able to be cast at a meeting of the co-operative.

(2) Thefollowing provisions apply to arequisition for a posta
ballot —

(@

(b)

(©)

it must state —
(i) the proposed special resolution to be voted on;
and
(i)  thereasonsfor the making of the specia
resolution; and
(iii)  the effect of the special resolution being passed,;
it must be signed by the requisitioning members, and

may consist of several documentsin like form each
signed by one or more of the requisitioning members;

it must be served on the co-operative by being lodged at
the registered office of the co-operative.
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(3) The postal ballot must be conducted as soon as practicable and
in any case must be conducted within 2 months after the
requisition is served.

(4) If the special resolution for which the requisitioned postal ballot
is conducted is not passed, the co-operative may recover the
expenses of the postal ballot from the members who
requisitioned the postal ballot as a debt due to the co-operative.

(5 Themembers' liability under subregulation (4) isjoint and
several.

189. Expensesinvolved in postal ballots on requisition

(1) All reasonable expensesincurred by a co-operativein andin
connection with preparing for and holding a special postal ballot
are to be considered to constitute the expenses of the postal
ballot for the purposes of section 188(4).

(2) Those expensesinclude (but are not limited to) the following
expenses —
(@ thecost of obtaining expert advice, including legal and
financial advice, and of commissioning expert reports;

(b) costs attributable to the use of staff of the co-operative
in connection with preparing for and holding the ballot;

(c) thecost of producing, printing and posting the ballot
papers and other material associated with the ballot;

(d) thecost of convening and holding a meeting under
section 186(2) at the request of the members who
requisitioned the postal ballot.

Division 5— Meetings

190. Annual general meetings

(1) Inthe case of aco-operative registered under Part 2 Division 4,
the first annual general meeting of the co-operative must be held
within 18 months after registration under this Act.
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(2) Inthe case of aco-operative registered under Part 2 Division 5,
the first annual general meeting of the co-operative must be held
within 18 months after the last annual general meeting held by
that co-operative before it was registered under this Act.

(3 Thesecond or any later annual general meeting of a
co-operative must be held within —

(@ 5 months after the close of the financial year of the
co-operative; or
(b) afurther timethat may be allowed by the Registrar or is
prescribed by the regulations.
191. Special general meetings
A special genera meeting of a co-operative may be called at
any time by the board of the co-operative.
192. Notice of meetings
The board must give each member at least 14 days notice of
each general meeting.
193. Quorum at meetings

(1) Thequorum for a meeting of a co-operative must be specified in
the rules.

(2) Anitem of business cannot be transacted at a meeting of a
co-operative unless a quorum of members entitled to voteis
present during the transaction of that item.

194. Decision at meetings

(1) Unless subsection (4) requiresit to be determined by apoll, a
guestion for decision at a general meeting is to be determined by
ashow of hands.

(2) A proxy may exercise only one vote on a question determined
by a show of hands.
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3)

(4)

()

195.

)

2

3)

A proxy may exercise more than one vote on a question
determined by a poll.

A question isto be determined by a poll if —

(& 5 members, present in person at the meeting or
represented at the meeting by a proxy, demand the poll;
or

(b) the chairman directs that the question will be determined
by poll.

In the case of an equality of votes, whether on a show of hands
or on apoll, the chairman of the meeting at which the show of
hands takes place or at which the poll is demanded may exercise
acasting vote if the rules so provide.

Calling of general meeting on requisition

The board of a co-operative must convene a general meeting of
the co-operative on the written requisition of such number of
members who together are able to cast at least 20% (or any
lesser percentage specified in the rules of the co-operative) of
the total number of votes able to be cast at a meeting of the
co-operative.

The following provisions apply to arequisition for agenera
meeting —
(@ it must state the objects of the meeting;

(b) it must be signed by the requisitioning members, and
may consist of several documentsin like form each
signed by one or more of the requisitioning members;

(c) it must be served on the co-operative by being lodged at
the registered office of the co-operative.

The meeting must be called and held as soon as practicable and
in any case must be held within 2 months after the requisition is
served.
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(4) If the board does not call a meeting within 35 days after a
requisition is served, the following provisions apply —

@

(b)

(©)

(d)

(€)

(f)

the requisitioning members, or any of them representing
at least half their total voting rights, may call the
meeting in the same way as nearly as possible as
meetings are called by the board,;

for that purpose they may request the co-operative to
supply awritten statement setting out the names and
addresses of the persons entitled when the requisition
was served to receive notice of general meetings of the
co-operative;

the board must send the requested statement to the
requisitioning members within 7 days after the request
for the statement is made;

the meeting called by the requisitioning members must
be held not later than 3 months after the requisitionis
served,

any reasonable expenses incurred by the requisitioning
members because of the board’ s failure to call the
meeting must be paid by the co-operative;

any amount required to be paid by the co-operative
under paragraph (e) must be retained by the co-operative
out of any money due from the co-operative by way of
fees or other remuneration in respect of their servicesto
such of the directors as were in default.

196. Minutes
(1) Minutesof —

@
(b)

each general meeting; and
each meeting of the board; and
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(c) each meeting of a committee to which the board’s
functions have been delegated under section 204(1),

must be entered in the appropriate records within one month
after the meeting and confirmed at, and signed by the chairman
of, the next meeting.

(2) Theminutes of each general meeting must be available for
inspection by members.

(3) Minutes must be kept in the English language.
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197.
N

(2)

3)

198.
D)

2

3)

Part 9 — Management and administration
of co-operatives

Divison 1 — TheBoard

Board of directors

Subject to this Act and the rules of the co-operative, the
business of a co-operative isto be managed by a board of
directors.

The board of directors may exercise all the powers of the
co-operative that are not, by this Act or the rules of the
co-operative, required to be exercised by the co-operativein a
general meeting or by postal ballot.

The acts of adirector are valid despite any defect that may
afterwards be discovered in his or her appointment or
qualification.

Election of directors

Except as provided in subsections (2), (3) and (4), the directors
of a co-operative are to be elected in the manner specified in the
rules of the co-operative.

Thefirst directors of —

(@) aco-operative formed under this Act are to be elected at
its formation meeting; and

(b) aco-operative that was a corporation incorporated under
another Act are to be the directors in office at the date of
registration under this Act.

If authorised by the rules of the co-operative, a board of
directors may appoint a person to fill a casual vacancy in the
office of adirector until the next annual general meeting.
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(5)

(6)

(7)

(8)

199.
N

2

A resolution passed at a general meeting of a co-operative
electing 2 or more directorsisvoid unless —

(@ themeeting previously resolved that the nominations for
election could be voted on together; and

(b) no voteswere cast against that previous resolution.

Subsection (4) does not affect —

(@) aresolution to appoint directors by an amendment to the
co-operative srules; or

(b) aballot or poll to elect 2 or more directorsif the ballot
or poll does not require members voting for one
candidate to vote for another specific candidate.

For the purposes of subsection (5), aballot or poll does not
require a member to vote for a candidate merely because the
member is required to express a preference among individual
candidates in order to cast avalid vote.

A nomination for election or appointment to the office of a
director must give details of the qualifications and experience of
the person nominated.

Unless this Act or the rules of a co-operative provides
otherwise, adirector iseligible for re-election at the end of his
or her term of office.

Qualification of directors

In this section —

member director means a director who is a person qualified to
be a director under subsection (2)(a).

A person is not qualified to be a director of a co-operative
unlessthe personis—

(@ amember of the co-operative or arepresentative of a
corporation that is a member of the co-operative; or

(b) anemployee of the co-operative or a person qualified as
provided by the rules.
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(3) Themagority of directors must be member directors.

(4) Subsection (3) does not prevent the rules of a co-operative
requiring that a greater number of directors than a majority must
be member directors.

200. Disqualified persons

(1) A person must not act as adirector or directly or indirectly take
part in or be concerned with the management of a co-operative
if the person —

(@) istheauditor of the co-operative or a partner, employee
or employer of the auditor; or

(b) has been convicted, whether before or after the
commencement of this section, within or outside this
State —

(i) onindictment of an offence relating to the
promotion, formation or management of a
corporation; or

(i) of an offence involving fraud or dishonesty
punishable on conviction by imprisonment for
not less than 3 months; or

(iii)  of an offence under the Corporations Act
section 184, 344, 590, 592, 670A or 728; or

(iv) of an offence under aprovision of a previous law
of this State or of another State or Territory, with
which any of the provisions referred toin
subparagraph (iii) corresponds,

within 5 years after the conviction or, if sentenced to
imprisonment, after the person’s release from prison,
except with the leave of the Supreme Court.

Penalty: afine of $24 000 and imprisonment for 2 years.
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2

3)

(4)

(5)

(6)

(")

(8)

A person must not act as adirector or directly or indirectly take
part in or be concerned with the management of a co-operative
if the person —

(@) hasbeen convicted of an offence under this Act, within
5 years after the conviction, except with leave of the
Supreme Court; or

(b) isdisgualified from managing corporations under the
Corporations Act Part 2D.6; or

(c) isaninsolvent under administration, as defined in the
Corporations Act section 9.

Penalty: afine of $24 000 and imprisonment for 2 years.

In proceedings for an offence against subsection (1), a
certificate by an authority prescribed by the regulations stating
that a person was released from prison on a specified date, is
evidence that the person was released from prison on that date.

A person who intends to apply for leave of the Supreme Court
must give the Registrar at least 21 days notice of the person’s
intention.

The Supreme Court may grant leave subject to any condition or
limitation it considers appropriate.

A person must comply with any condition or limitation subject
to which leaveis granted.

Penalty: afine of $24 000 and imprisonment for 2 years.

On the application of the Registrar the Supreme Court may
revokeits leave.

Subject to this section, a co-operative is declared to be an
applied Corporations legislation matter for the purposes of the
Corporations (Ancillary Provisions) Act 2001 Part 3 in relation
to the provisions of the Corporations Act Part 2D.6, subject to
the following modifications —

(@) areferenceinthe provisonsto acorporation isto be
read as a reference to a co-operative;
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2

3)

(4)

(5)

(6)

(")

(b) areferencein the provisionsto acompany isto be read
as areference to a co-operative;

(c) areferenceintheprovisionsto ASICistoberead asa
reference to the Registrar;

(d) any other modifications, within the meaning of the
Corporations (Ancillary Provisions) Act 2001 Part 3,
that are prescribed by the regulations.

M eeting of the board of directors

In this section —

independent director means a director who is an employee of
the co-operative or a person qualified as provided by the rules;

member director has the meaning given to that term in
section 199(1).

Meetings of the board of directors must be held at least once
every 3 months and may be held as often as may be necessary.

A meeting of the board of directors may be called by a director
giving notice individually to every other director.

The board of directors may hold meetings, or allow directors to
take part in its meetings by telephone, video link, or another
form of communication that allows reasonably
contemporaneous and continuous communication between the
directorstaking part in the meeting.

A guorum of ameeting of the board of directorsis 50% of the
number of directors or a greater number of directors specified in
the rules of the co-operative.

For a quorum, the member directors must outhumber the
independent directors by at least one, or, if agreater number is
stated in the rules of the co-operative, the greater number.

The chairman of the board may be elected either by the board or
at ageneral meeting of the co-operative, and is to be elected,
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202.
)

(2)

3)

(4)

(5)

(6)

)

203.

204.
D)

hold office, and retire, and may be removed from office, as
provided by the rules of the co-operative.

Transaction of business outside meetings

The board of a co-operative may, if it considers appropriate,
transact any of its business by the circulation of papers among
all of the directors of the board.

A resolution in writing approved in writing by a majority of the
directors of the board is taken to be a decision of the board.

Separate copies of aresolution of the board may be signed by
the directors if the wording of the resolution and approval is
identical in each copy.

For the purpose of approving aresolution under this section, the
chairman of the board and each director have the same voting
rights as they have at an ordinary meeting of the board.

The resolution is approved when the last director required for
the magjority signs.

A resolution of aboard must be recorded in the minutes of the
meetings of the board within 28 days after the resolution is
approved.

Papers may be circulated among directors of the board for the
purposes of this section by facsimile or other transmission of the
information in the papers concerned.

Alternatedirectors

The rules of aco-operative may provide for an alternate director
to be appointed to act in the place of adirector who is absent
from a meeting of the board.

Delegation by board

If authorised by the rules of a co-operative, the board of the
co-operative may, by resolution, delegate the board’ s powers,
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(2)

3)

(4)

()

205.
@)

)

other than this power of delegation, specified in the resolution
to—

(@) adirector; or
(b) acommittee of 2 or more directors; or
(c) acommittee of members of the co-operative; or

(d) acommittee of members of the co-operative and other
persons if members form the majority of persons on the
committee; or

(e) acommittee of directors and other persons.

The board may, by resolution, revoke wholly or in part a
delegation under this section.

A function, the exercise of which has been delegated under this
section, may be exercised from time to time in accordance with
the terms of the delegation while the delegation remains
unrevoked.

A delegation under this section may be made subject to
conditions or limitations as to the exercise of any of the
functions delegated, or as to time or circumstance.

Despite any delegation under this section, the board may
continue to exercise al or any of the functions del egated.

Removal from and vacation of office

The directors hold office and must retire, and may be removed
from office, as provided by the rules of the co-operative.

A director vacates office in the circumstances, if any, provided
in the rules of the co-operative and in any of the following
cases —
(@ if thedirector isdisqualified from being a director as
provided by section 200;

(b) if thedirector absents himself or herself from
3 consecutive ordinary meetings of the board without its
leave;
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(c) if thedirector resignsthe office of director by written
notice given by the director to the co-operative,

(d) if thedirector isremoved from office by special
resolution of the co-operative;

(e) if the person ceasesto hold the qualification by reason
of which the person was qualified to be a director;

(f) if anadministrator of the co-operative s affairsis
appointed under Part 12 Division 5.

Division 2 — Secretary
206. Secretary
(1) A co-operative must have a secretary.

(2) Theboard of the co-operative isto appoint the secretary.

(3) Theboard may appoint a person to act as the secretary during
the absence or incapacity of the secretary.

(4) A personisnot qualified to be appointed as, or to act as, the
secretary unless the person is an adult who ordinarily livesin
Australia.

Divison 3— Dutiesand liabilities of directors, officers
and employees

207. M eaning of officer
In this Division —
officer of aco-operative means—
(@) adirector or secretary of the co-operative; or

(b) aperson who isconcerned, or takes part, in the
management of the co-operative, whether or not as a
director; or

(c) arecelver, or receiver and manager, of property of the
co-operative, or another authorised person who enters
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208.

200.
D)

(d)
(€)
(f)

(9)

Officer

into possession or assumes control of property of the
co-operative for the purpose of enforcing a charge; or

an administrator of a deed of arrangement executed by
the co-operative; or

aliquidator or provisional liquidator appointed in a
voluntary winding-up of the co-operative; or

an administrator of the co-operative appointed under the
Corporations Act Part 5.3A as applying under this Act;
or

atrustee or other person administering a compromise or
arrangement made between the co-operative and another
person or other persons.

smust act honestly

An officer of a co-operative must at all times act honestly in the
exercise of hisor her powers and the discharge of the duties of
his or her office, both in the State and el sewhere.

Penalty
@

(b)

for a contravention committed with intent to deceive
or defraud the co-operative, members or creditors of
the co-operative or creditors of another person or for
another fraudulent purpose, afine of $24 000 and
imprisonment for 2 years;

in any other case, afine of $6 000.

Standard of careand diligencerequired

In the exercise of hisor her powers and the discharge of hisor
her functions, an officer of a co-operative must exercise the
degree of care and diligence that a reasonable personin alike
position in a co-operative would exercise in the co-operative’' s
circumstances.

Penalty

: afine of $2 000.
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3)

(4)

210.
)

(2)

An officer is not liable to be convicted for a contravention of
this section if the co-operative has resolved by ordinary
resolution to forgive the contravention.

An officer of a co-operative who makes a business judgment is
taken to meet the requirements of subsection (1), and their
equivalent duties at common law and in equity, in respect of the
judgment if the officer —

(@ makesthejudgment in good faith for a proper purpose;
and

(b) does not have amaterial personal interest in the subject
matter of the judgment; and

() informshimself or herself about the subject matter of
the judgment to the extent he or she reasonably believes
to be appropriate; and

(d) rationally believes that the judgment isin the best
interests of the co-operative.

The officer’ s belief that the judgment is in the best interests of
the co-operativeis arational one unless the belief is one that no
reasonable person in their position would hold.

I mproper use of information or position

An officer or employee or former officer or employee of a
co-operative or amember of acommittee referred to in
section 204(1) must not make improper use of information
acquired by reason of his or her position as an officer or
employee or member to gain, directly or indirectly, an
advantage for himself or herself or for any other person or to
cause detriment to the co-operative.

An officer or employee of a co-operative or amember of a
committee referred to in section 204(1) must not make improper
use of his or her position as an officer or employee or member,
to gain, directly or indirectly, an advantage for himself or
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211.
N

(2)

212.

herself or for any other person or to cause detriment to the
co-operative.
Penalty:
(@ for acontravention committed with intent to deceive
or defraud the co-operative, members or creditors of
the co-operative or creditors of another person or for

another fraudulent purpose, afine of $24 000 and
imprisonment for 2 years;

(b) inany other case, a penalty not exceeding afine of
$6 000.

Recovery of damages by co-oper ative

If a person contravenes a provision of this Division in relation to
a co-operative, the co-operative may, whether or not the person
has been convicted of an offence for that contravention, recover
an amount from the person as a debt payable to the

co-operative.

The amount that the co-operative is entitled to recover from the
personis—

(@) if the person or another person made a profit as a result
of the contravention, an amount equal to that profit; and

(b) if the co-operative has suffered loss or damage as a
result of the contravention, an amount equal to that loss
or damage.

Other duties and liabilities not affected

This Division has effect in addition to, and does not limit, alaw
relating to the duty or liability of a person because of the
person’s office or employment in relation to a co-operative and
does not prevent the institution of any civil proceeding for a
breach of aduty or for aliability of that type.
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213. Application of Corporations Act concer ning indemnities and
insurance for officersand auditors

A co-operativeis declared to be an applied Corporations
legislation matter for the purposes of the Corporations
(Ancillary Provisions) Act 2001 Part 3 in relation to the
Corporations Act sections 199A, (except 199A(2)(b)), 199B
and 199C, subject to the following modifications —

(@ areferencein the sectionsto a company isto beread as
areference to a co-operative,

(b) areferenceinthesectionsto ASICisto beread asa
reference to the Registrar;

(c) areferenceto section 183 isto beread as areference to
section 210(1) of thisAct;

(d) areferenceto section 182 isto beread as areferenceto
section 210(2) of thisAct;

(e) any other modifications, within the meaning of the
Corporations (Ancillary Provisions) Act 2001 Part 3,
that are prescribed by the regulations.

214. Application of Corporations Act provisions concerning
officers of co-operatives

A co-operative is declared to be an applied Corporations
legislation matter for the purposes of the Corporations
(Ancillary Provisions) Act 2001 Part 3 in relation to the
Corporations Act sections 344, 589 to 598 and 1307, subject to
the following modifications —

(@) insection 344, “acompany, registered scheme or
disclosing entity” isto be read as “a co-operative’;

(b) areferencein the sections, other than section 344, to a
company is to be read as areference to a co-operative;

(c) areferenceinthesectionsto ASICistobereadasa
reference to the Registrar;
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215.

216.
)

2

3)

(d) any other modifications, within the meaning of the
Corporations (Ancillary Provisions) Act 2001 Part 3,
that are prescribed by the regulations.

Division 4 — Restrictionson directors and officers
Directors remuneration

A director of aco-operative must not receive remuneration for
services as a director other than fees, concessions and other
benefits that are approved at a general meeting of the
co-operative.

Penalty: afine of $24 000 or imprisonment for 2 years.
Certain financial accommodation to officers prohibited

An officer of a co-operative who is not adirector of the
co-operative must not obtain financial accommodation from the
co-operative other than —

(@ withthe approval of amgjority of the directors; or

(b)  under a scheme about providing financia
accommodation to officers that has been approved by a
majority of the directors.

Penalty: afine of $24 000 or imprisonment for 2 years.
For the purposes of this section, financial accommodation is

taken to be obtained by an officer of a co-operativeif itis
obtained by —

(8 aproprietary company in which the officerisa
shareholder or director; or
(b) atrust of which the officer isatrustee or beneficiary; or
(c) atrust of which acorporation istrusteeif the officer isa
director or other officer of the corporation.
A co-operative must not give financial accommodation to an
officer of the co-operative if —

(& by giving the financial accommodation, the officer
would contravene this section; and
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(b) the co-operative knows or should reasonably know of
the contravention.

Penalty: afine of $50 000.

217. Financial accommodation to directors and associates

(1) Inthissection —
associate of a director means —
(@ thedirector’'s spouse (or de facto partner); or

(b) aperson when acting in the capacity of trustee of atrust
under which —

(i) thedirector or director’s spouse (or de facto
partner) has a beneficial interest; or

(i) acorporation mentioned in paragraph (c) has a
beneficial interest;

or
(c) acorporation if —

(i) thedirector or director’s spouse (or de facto
partner) has a material interest in sharesin the
corporation; and

(i)  the nominal value of the sharesis not less than
10% of the nominal value of the issued share
capital of the corporation.

(2) For the purposes of this section, a person has a material interest
in asharein acorporation if —

(@ the person has power to withdraw the share capital
subscribed for the share or to exercise control over the
withdrawal of the share capital; or

(b) the person has power to dispose of or to exercise control
over the disposal of the share; or

(c) the person has power to exercise or to control the
exercise of any right to vote conferred on the holder of
the share.
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3)

(4)

(5)

(6)

(7)

A co-operative must not provide financial accommodation to a
director, or to a person the co-operative knows or should
reasonably know is an associate of adirector, unless the
accommodation is—

(@ approved under subsection (4); or
(b) given under a scheme approved under subsection (4); or

(c) provided on terms no more favourable to the director or
associate than the terms on which it is reasonable to
expect the co-operative would give if dealing with the
director or associate at arm’ s length in the same
circumstances.

Penalty: afine of $50 000.

For the purposes of subsection (3)(a) and (b), financial
accommodation or aschemeis approved if —

(@) itisapproved by aresolution passed at a genera
meeting; and
(b) thefull details of the accommodation or scheme were

made available to members at |east 21 days before the
meeting.

A director or an associate of a director must not obtain financial
accommodation given in contravention of subsection (3).

Penalty: afine of $24 000 or imprisonment for 2 years.

For the purposes of this section, a concessional rate of interest
for aborrower from a co-operative isanormal term only if the
borrower is entitled to the concession by being a member of a
class of borrowers from the co-operative specified in itsrules as
being entitled to the concession.

If adirector of aco-operative or an associate of a director
accepts in payment of a debt owed by a member of the
co-operative to the director or associate, any proceeds of
financial accommodation provided to the member by the
co-operative, this section has effect asif the financia
accommodation has been provided to the director or associate.
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(8) Inthissection, areferenceto —

(@) theprovision of financial accommodation to a director
or an associate of adirector; or

(b) the obtaining of financial accommodation by a director
or an associate of a director; or

(c) adebt owed to adirector or an associate of adirector,
includes areference to a provision of financial accommodation
to, or an obtaining of financial accommodation by, the director

or associate, or a debt owed to the director or associate, jointly
with another person.

218. Restriction on directors of certain co-operatives selling land
to co-operative

A director of aco-operative the primary activity of which isor
includes the acquisition of land in order to settle or retain people
on the land, must not sell land to the co-operative except under a
special resolution of the co-operative.

Penalty: afine of $24 000 or imprisonment for 2 years.

2109. M anagement contracts

(1) Inthissection—

management contract means a contract or other arrangement
under which —

(@) apersonwho isnot an officer of the co-operative agrees
to perform the whole, or a substantia part, of the
functions of the co-operative, whether under the control
of the co-operative or not; or

(b) aco-operative agreesto perform the whole or a
substantial part of its functions —

(i) inaparticular way; or

(i)  inaccordance with the directions of any person;
or

(iii)  subject to specified restrictions or conditions.
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2

3

220.
D)

)

(4)

A co-operative must not enter into a management contract
unless that contract has first been approved by special
resolution.

A management contract entered into in contravention of
subsection (2) isvoid.

Division 5 — Declaration of interests

Declaration of interest

A director of aco-operative who is or becomesin any way
(whether directly or indirectly) interested in a contract, or
proposed contract with the co-operative must declare the nature
and extent of the interest to the board of directors under this
section.

Penalty: afine of $24 000 and imprisonment for 2 years.

In the case of a proposed contract, the declaration must be
made —

(@ at the meeting of the board at which the question of
entering into the contract isfirst considered; or

(b) if thedirector was not at that time interested in the
proposed contract, at the next meeting of the board held
after the director becomes interested in the proposed
contract.

(3) If adirector becomesinterested in a contract with the
co-operative after it is made, the declaration must be made
at the next meeting of the board held after the director
becomes interested in the contract.

For the purposes of this section, a general written notice given
to the board by a director to the effect that the director —
(@ isamember of aspecified entity; and

(b) istoberegarded asinterested in any contract that may,
after the giving of the notice, be made with the entity,

is a sufficient declaration.
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()

(6)

(")

(8)

A director of aco-operative who holds an office or has an
interest in property whereby, whether directly or indirectly,
duties or interests might be created that could conflict with the
director’ s duties or interests as director must, under

subsection (6), declare at a meeting of the board of directorsthe
fact and the nature, character and extent of the conflict.

Penalty: afine of $24 000 and imprisonment for 2 years.

A declaration required by subsection (5) in relation to holding
an office or having an interest must be made by a person —

(@ if the person holds the office or has the interest when he
or she becomes a director, at the first meeting of the
board held after —

(i) the person becomes adirector; or

(i) therelevant facts asto holding the office or
having the interest come to the person’s
knowledge,

whichever isthe later; or

(b) if the person starts to hold the office or acquires the
interest after the person becomes a director, at the first
meeting of the board held after the relevant facts asto
holding the office or having the interest come to the
person’ s knowledge.

If adirector has made a declaration under this section, then
unless the board determines otherwise, the director cannot —

(@) bepresent during any deliberation of the board in
relation to the matter; or

(b) take part in any decision of the board in relation to the
matter.

For the purposes of the making of a determination of the board
under subsection (7) in relation to a director who has made a
declaration under this section, the director cannot —

(@) bepresent during any deliberation of the board for the
purpose of making the determination; or
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(b) take part in the making by the board of the
determination.

221. Declarationsto berecorded in minutes

Every declaration under this Division isto be recorded in the
minutes of the meeting at which it was made.

222. Division does not affect other lawsor rules

Except as provided in section 223, this Divisionisin addition
to, and does not limit, the operation of alaw or aprovisionin
the rules of the co-operative restricting a director from having
an interest in contracts with the co-operative or from holding
offices or possessing propertiesinvolving duties or interestsin
conflict with his or her duties or interests as director.

223. Certain interests need not be declared

Theinterest in a contract or proposed contract that a director is
required by this Division to declare does not include an interest
in—
(@) acontract or proposed contract for a purchase of goods
and services by the director from the co-operative; or

(b) alease of land to the director by the co-operative; or

(c) acontract or proposed contract for the sale of
commodities or animals by the director to the
co-operative; or

(d) acontract or proposed contract that, under the rules of
the co-operative, may be made between the co-operative
and amember; or

(e) acontract or proposed contract of a class of contracts
prescribed by the regulations,

but only if the contract is made in good faith, in the ordinary
course of the business of the co-operative, and on the terms that
are usual and proper in similar dealings between the
co-operative and its members.
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Division 6 — Financial reports and audit

224. Meaning of control and entity
In this Division —

control has the same meaning in relation to a co-operative that it
has under the Corporations Act in relation to a corporation;

entity has the same meaning in relation to a co-operative that it
has under the Corporations Act in relation to a corporation.

225. Requirementsfor financial recordsand financial reports

(1) A co-operativeisdeclared to be an applied Corporations
legislation matter for the purposes of the Corporations
(Ancillary Provisions) Act 2001 Part 3 in relation to the
provisions of the Corporations Act Part 2F.3, sections 249K
and 249V and Chapter 2M, subject to the following
modifications —

(8 areferencein the provisionsto acompany or to a public
company isto be read as areference to a co-operative,

(b) areferenceinthe provisionsto the Court isto beread as
areference to the Supreme Court;

(c) areferenceinthe provisionsto “prescribed” isto be read
as areference to “approved by the Registrar”;

(d) areferenceintheprovisionsto ASICistoberead asa
reference to the Registrar;

(e) anoffence created in relation to the provisionsis the
offence set out in subsection (2);

(f) any pendlty for the offence referred to in paragraph (e) is
the penalty set out in subsection (2);

(9 areferencein sections247A and 300(14) and (15) to the
Corporations Act section 237 isto be read as areference
to section 91 of thisAct;
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(h) areferencein section 300(8) to the Corporations Act
section 199A(2) or (3) isto beread as areference to
section 213 of thisAct;

(1) theprovisions apply asif sections 247D, 291, 300(12)
and (13), 315(3) and (4), 323D(1) and (2), 323DA, 325
and Part 2M.1, Part 2M .4 Division 2, Part 2M.5 and
Part 2M.6 of the Corporations Act were omitted;

() areferencein Chapter 2M.3 to asmall proprietary
company isto be read as areference to a small
co-operative within a class prescribed by the regulations
for the purpose of this paragraph;

(k) any other modifications, within the meaning of the
Corporations (Ancillary Provisions) Act 2001 Part 3,
that are prescribed by the regulations.

(2) A co-operative must —

(@) keep financial records and prepare financial reports as
required under this Act; and

(b) ensurethat the financial reports are audited in
accordance with this Act.

Penalty: afine of $2 000.

(3) Without limiting the matters for which regulations under this
section may make provision, the regulations may make
provision for or in relation to the following —

(& requiring the submission of financial reports to the
Australian Accounting Standards Board;

(b) requiring the adoption by a co-operative of the same
financial year for each entity that the co-operative
controls.

226. Power of Registrar to grant exemptions
The Registrar may, by order published in the Gazette,
exempt —
(@ aco-operative; or
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(b) aperson or firm proposed to be appointed as an auditor
of a co-operative; or

(c) adirector or auditor of a co-operative,
from compliance with a provision of aregulation made for the

purpose of this Part or with a provision of the Corporations Act
asthat Act applies under section 225.

227. Disclosure by directors

The directors of a co-operative must make the disclosures about
the affairs of the co-operative and of any entity that the
co-operative controls that are required by the regulations.

Penalty: afine of $2 000.

228. Protection of auditors etc.

(1) Anauditor of a co-operative has qualified privilegein relation
to—
(d) astatement that the auditor makes, orally or in writing,
in the course of hisor her duties as auditor; or

(b) thegiving of notice, or the sending of copies of financial
reports or other reports, to the Registrar under this Act.

(2) A person has qualified privilegein relation to —

(@ the publishing of adocument prepared by an auditor in
the course of the auditor’ s duties and required by or
under this Act to be lodged with the Registrar, whether
or not the document has been lodged; or

(b) the publishing of a statement made by an auditor
referred to in subsection (1).

(3) Thissection does not limit or affect aright, privilege or
immunity that an auditor or other person has, apart from this
section, as defendant in proceedings for defamation.
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229.
)

(2)

3)

(4)

230.
@)

Financial year

The financial year of a co-operative ends on the day in each
year that is provided for by the rules of the co-operative.

In the case of a co-operative registered under Part 2 Division 4,
the first financia year of the co-operative may extend from the
date of itsregistration to a date not more than 18 months after
registration.

In the case of a co-operative registered under Part 2 Division 5,
thefirst financial year of the co-operative isto be a period not
extending beyond a date that is 18 months after the end of the
co-operative' slast financia year before the co-operative
registered under this Act.

On an alteration of the rules of a co-operative atering its
financial year, the alteration may provide either that the
financial year current at the date of ateration is to be extended
for a period not exceeding 6 months or that the financial year
next following the financial year that is so current isto be a
period exceeding 12 months but not exceeding 18 months.

Division 7— Registers, records and returns

Registersto be kept by co-operatives

A co-operative must keep the following registers in accordance
with this section —

(@ aregister of members, directors and shares, if any;

(b) aregister of loansto, securities given by, debentures and
co-operative capital unitsissued by and deposits
received by the co-operative;

(c) aregister of names of persons who have given loans or
deposits to, or who hold securities given by, or who hold
debentures or co-operative capital unitsissued by the
co-operative;
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(d) aregister of loans made by or guaranteed by the
co-operative, and of any securities taken by the
co-operative;

(e) aregister of holders of co-operative capital units, in
accordance with section 257(4);

(f) aco-operative register of charges, in accordance with
Schedule 3 clause 41,

(g) aregister of memberships cancelled under Part 6, in
accordance with section 130;

(h) aregister of notifiable interests, in accordance with
section 284;

(i) aregister of undertakings, in accordance with
section 472(1);

() other registers prescribed by the regulations.
Penalty: afine of $2 000.
(2) Theregisters must be kept in the way, and contain the

particulars, specified by this Act or prescribed by the
regulations.

231. L ocation of registers

(1) A register kept under this Division must be kept at —
(@ theco-operative sregistered office; or

(b) an office at the co-operative's principa place of
business; or

(c) anoffice, whether of the co-operative or of someone
else, where the work involved in maintaining the
register isdone; or

(d) another office approved by the Registrar.
(2) Theoffice must bein this State.
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3)

232.
)

(2)

3)

(4)

The co-operative must lodge with the Registrar a notice of the
address at which the register is kept within 28 days after the
register is—
(@) established at an office that is not the co-operative’' s
registered office; or

(b) moved from one office to another.

I nspection of registersetc.

A co-operative must have at the office where the registers are
kept and available during all reasonable hours for inspection by
amember free of charge the following —

(@) acopy of this Act and the regulations;

(b) acurrent copy of the rules of the co-operative and any
order under section 345;

(c) acopy of the minutes of each genera meeting of the
co-operative;

(d) acopy of thelast annual report of the co-operative under
section 235;

(e) theregister of directors, members and shares;

(f) theregister of names of persons who have given loans or
deposits to or hold securities, debentures or co-operative
capital units given or issued by the co-operative;

(g) other registers prescribed by the regulations.

If aregister is not kept on a computer, the person may inspect
the register itself.

If the register is kept on a computer, the person may inspect a
hard copy of the information on the register unless the person
and the co-operative agree that the person can access the
information by computer.

A member is entitled to make a copy of entriesin aregister
specified in subsection (1) and to do so free of charge unlessthe
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(5)

(6)

(7)

233,
)

rules of the co-operative require afee to be paid, in which case
on payment of the required fee.

The fee required by the rules cannot be more than the fee
prescribed for a copy of any entry in the register.

A co-operative must —

(& permit amember to inspect a document or make a copy
of adocument that the member is entitled to inspect or
make under this section; and

(b) givethe member all reasonable assistance to inspect the
document or make the copy.

Penalty: afine of $2 000.

A co-operative must have at the place where the registers are
kept and available during all reasonable hours for inspection by
any person such documents in relation to the co-operative as are
prescribed.

Penalty: afine of $2 000.

Use of infor mation on registers

A person must not —

(& useinformation about a person obtained from aregister
kept under this Division to contact or send material to
the person; or

(b) disclose information of that kind knowing that the
information islikely to be used to contact or send
material to the person,

unless that use or disclosure of the information is—

(c) relevant to the holding of the directorship, membership,
shares, loans, securities, debentures, co-operative capital
units or deposits concerned or the exercise of the rights
attaching to them; or

(d) approved by the board; or

(e) necessary to comply with arequirement of this Act.
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(2) A person who contravenes subsection (1) isliable to
compensate anyone el se who suffersloss or damage because of
the contravention.

(3 A person who makes a profit from a contravention of
subsection (1) owes a debt to the co-operative.

(4) The amount of the debt isthe amount of the profit.

234. Notice of appointment etc. of directorsand officers

(1) A co-operative must give notice to the Registrar in accordance
with this section of the appointment of a person as adirector,
chief executive officer or secretary of the co-operative or a
subsidiary of the co-operative, and of the cessation of the
appointment.

(2) Thenotice must —
(& beintheform approved by the Registrar; and

(b) begiven within 28 days after the appointment or
cessation of appointment; and

(c) statethe particulars, prescribed by the regulations, of the
appointment or cessation of appointment.

Penalty: afine of $2 000.

235. Annual report to belodged with Registrar
(1) For the purposes of subsection (2) the required period is—
(@) 28 days after the annual general meeting of the
co-operative; or
(b) if theannual general meeting of the co-operative is not
held within the period stated in section 190(3)(a),
28 days after the end of that period.

(2) A co-operative must lodge with the Registrar, within the
required period in each year, an annual report containing the
following —

(@ anoticeinthe form approved by the Registrar listing the

secretary, the directors and the chief executive officers
of the co-operative and of each subsidiary of the
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236.

237.
N

co-operative, as at the date that the annual report is
lodged with the Registrar;

(b) if the co-operativeisrequired under section 225 to
prepare afinancial report for its most recently ended
financia year, a copy of the financial report;

(c) acopy of thefinancial statements of each subsidiary of
the co-operative in relation to the most recently ended
financial year of the subsidiary, or a copy of the
consolidated financial statements for all subsidiaries of
the co-operative in relation to the most recently ended
financia year of the subsidiaries;

(d) acopy of any report by the auditors or directors of the
co-operative or subsidiary —

(i) prepared under section 225(2); or
(i) onafinancia report referred to in paragraph (b)
or afinancia statement referred toin
paragraph (c);
(e) other particulars prescribed by the regulations.
Penalty: afine of $2 000.

List of membersto be provided at request of Registrar

A co-operative must, at the written request of the Registrar,
send to the Registrar, within the time and in the way that the
Registrar specifies, afull list of the members of the co-operative
and of each subsidiary of the co-operative, together with the
particulars with regard to those members that the Registrar
specifiesin the request.

Penalty: afine of $2 000.

Special return to be given at request of Registrar

The Registrar may, by direction in writing, require a
co-operative to give to the Registrar a special return in the form,
within the time, and relating to the subject matter, specified by
the Registrar.
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(2) The co-operative must comply with a direction under
subsection (1).
Penalty: afine of $2 000.
Division 8 — Name and register ed office
238. Nameto include certain matter

(1) Thename of aco-operative may consist of words, numbersor a
combination of both.

(2) Thename of aco-operative must include the word
“Co-operative” or “Cooperative” or the abbreviation “ Co-op”.

(3) Subject to subsection (4) the word “Limited” or the abbreviation
“Ltd” must be the last word of the name.

(4) TheRegistrar may approve the registration of a co-operative
without “Limited” or the abbreviation “Ltd” in its name, or alter
the registration of a co-operative by omitting “Limited” or the
abbreviation “Ltd” from its name, if its constitution —

(& requiresthe co-operative to pursue charitable purposes
only and to apply itsincome in promoting those
purposes; and

(b) prohibits the co-operative making distributions to its
members and paying fees to its directors; and

(c) requiresthe directorsto approve al other payments the
co-operative makes to directors.

(5) The co-operative must notify the Registrar as soon as
practicable if any of those requirements or prohibitionsin its
constitution are not complied with or if its constitution is
modified to remove any of those requirements or prohibitions.
Penalty: afine of $2 000.

(6) TheRegistrar may at any time by notice in writing to the
co-operative revoke an approval under subsection (4) but only
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(7)

(8)

(9)

239.

after giving the co-operative an opportunity to make
submissions to the Registrar on the matter.

A corporation that is formed or incorporated under an Act other
than this Act must not register under the other Act by aname
that includes the word “ Co-operative’ or “Cooperative’ or the
abbreviation “Co-op”.

Penalty: afine of $2 000.

The Registrar cannot register as the name of a co-operative a
name that contains anything aregulation declaresis an
unsuitable name, unless the Minister is satisfied the nameis
suitable for registration in the circumstances of a particular case.

Subsection (7) does not apply to a corporation that is allowed
under another Act to use the word “Co-operative” or
“Cooperative” or the abbreviation “ Co-op” in its name.

Use of abbreviations

A description of a co-operative is not inadequate or incorrect
merely because of one or more of the following —

(@) theuse of the abbreviation “Co-op” instead of the word
“Co-operative” or “Cooperative” in the co-operative's
name;

(b) the useof the abbreviation “Ltd” instead of the word
“Limited” in the co-operative' s name;

(c) theuseof thesymbol “&” instead of the word “and” in
the co-operative' s name;

(d) theuseof any of those words instead of the
corresponding abbreviation or symbol in the
co-operative' s name;

(e) theuseof any abbreviation or elaboration of the name of
the co-operative that is approved in a particular case or
for a particular purpose by the Registrar in writing.
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240. Nameto appear on business documents etc.

(1) A co-operative must ensure its name appearsin legible
charactersonits seal, and in any of the following documents
issued, signed or endorsed by or on behalf of the
co-operative —

(@ abill of exchange, promissory note, cheque or other
negotiabl e instrument;

(b) areceipt or letter of credit issued by the co-operative;
(c) adocument of aclass prescribed by the regulations.
Penalty: afine of $2 000.
(2) Anofficer of aco-operative or aperson on its behalf must
not —
(@) useased of the co-operative; or
(b) sign or authorise to be signed on behalf of the
co-operative any document referred to in subsection (1),
in or on which the co-operative’ s name does not appear in
legible characters.
Penalty: afine of $2 000.
(3) A director of aco-operative who knowingly authorises or
permits a contravention of this section is guilty of an offence.
Penalty: afine of $2 000.

241. Change of name of co-operative

(1) A co-operative may by specia resolution change its nameto a
name approved by the Registrar.

(2) A change of name must be advertised as prescribed by the
regulations.
(3 A change of name does not take effect until —

(@ theRegistrar has noted the change on the certificate of
registration of the co-operative; or
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(b) the certificate of registration is surrendered to the
Registrar and a replacement certificate of registration is
issued in the new name.

(4) A change of name by a co-operative does not affect —

(@) theidentity of the co-operative; or

(b) theexercise of aright, or the enforcement of an
obligation, by or against the co-operative or a person; or

(c) thecontinuation of legal proceedings by or against the
co-operative.

(5 Lega proceedings that might have been continued or started by
or against the co-operative in its former name may be continued
or started by or against the co-operative in its new name.

(6) The Registrar may refuse to approve a change of name if the
Registrar thinks the new name is unsuitable.

(7) TheRegistrar may direct a co-operative to change its name if
the Registrar considers the name is likely to be confused with
the name of a corporation or aregistered business name.

242. Restriction on use of word “ co-operative” or similar words

(1) A person other than a co-operative must not trade, or carry on
business, under a name or title containing the word
“Co-operative” or “Cooperative” or the abbreviation “ Co-op” or
words importing a similar meaning.

Penalty: afine of $2 000.

(2) Subsection (1) does not apply to a corporation referred to in
section 238(9).

243. Registered office of co-operative

(1) A co-operative must have aregistered office.
Penalty: afine of $2 000.

(2) A co-operative must, at the premises of its registered office,
publicly and conspicuously display a notice stating the name of
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the co-operative and identifying the premises as its registered
office.

Penalty: afine of $2 000.
(3) Within 28 days after changing the address of its registered

office, a co-operative must give the Registrar written notice of
the new address.

Penalty: afine of $2 000.
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244,

245,

246.

247.

Part 10 — Funds and property

Divison 1 — Power to raise money

M eaning of obtaining financial accommodation

A reference in this Division to the obtaining of financial
accommodation includes areference to the obtaining of credit
and the borrowing or raising of money by any means.

Fund raising to bein accordance with Act and regulations

The regulations may impose requirements and restrictions on
the obtaining of financial accommodation, and the giving of
security in order to obtain financial accommodation, by a
co-operative.

Limits on deposit taking
A co-operative cannot accept money on deposit unless —

(@ the co-operative is authorised by its rulesto accept
money on deposit and was authorised by itsrules
immediately before the commencement of this section to
accept money on deposit; or

(b) the co-operative was a deposit-taking corporation
immediately before it became a co-operative and it is
authorised by its rules to accept money on deposit; or

(c) inthe case of amerged co-operative, one or more of the
co-operatives involved in the merger was a
deposit-taking co-operative immediately before the
registration of the merged co-operative and the merged
co-operative is authorised by its rulesto accept money
on deposit.

Members etc. not required to see to application of money

A member or other person from whom a co-operative obtains
financial accommodation is not required to seeto its application
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248.
@

(2)

3)

249.
@)

and is not affected or prejudiced by the fact that in obtaining
that financial accommodation, the co-operative contravened a
provision of this Act or the rules of the co-operative.

Registrar’sdirections about fundraising

The Registrar may, if the Registrar considersit isin the interests
of a co-operative’'s members, by written notice served on a
co-operative, give adirection to the co-operative as to the way
in which it isto exercise its functions in connection with the
activities of the co-operative in obtaining financia
accommodation.

A direction under subsection (1) may make provision for any
one or more of the following matters —

(@ requiring the co-operative to stop obtaining financial
accommodation or to stop obtaining financia
accommodation in a particular way;

(b) requiring the co-operative to repay in accordance with
the direction all or part of financial accommodation
obtained;

(c) requiring the co-operative to re-finance in a specified
way financial accommodation repaid in accordance with
the Registrar’ s direction;

(d) theway in which the co-operative is permitted to invest
or use the proceeds of financial accommodation it
obtains.

Within 28 days of receiving a direction, a co-operative may
apply to the Supreme Court for areview of that decision.

Subordinated debt

In this section —

subordinated debt means debt incurred under an agreement
under which, in the event of the winding-up of the co-operative,
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aclaim of the creditor against the co-operative in relation to the
debt isto rank in priority —

(@ equaly with the claim of another creditor who is a party
to asimilar agreement; and

(b) except as provided by paragraph (a), after the claims of
another creditor of the co-operative and before the
claims of members to repayment of share capital in the
co-operative.

(2) A co-operative may incur subordinated debt.

(3 Anagreement under which subordinated debt isincurred has
effect despite the provisions of the Corporations Act Part 5.6
Division 6, as applied under Part 12 Division 3 of this Act.

250. Application of Corporations Act to issues of debentures

(1) Subject to subsection (2), the debentures of a co-operative are
declared to be applied Corporations legislation matters for the
purposes of the Corporations (Ancillary Provisions) Act 2001
Part 3 in relation to the provisions of Part 1.2A, Chapter 2L,
Chapter 6CA, Chapter 6D and Part 7.10 of the Corporations
Act, subject to the following modifications —

(@) theprovisions apply asif aco-operative were a
company;

(b) areferencein the provisionsto a corporation includes a
reference to a co-operative;

(c) areferenceintheprovisionsto ASICistoberead asa
reference to the Registrar;

(d) any other changes, within the meaning of the
Corporations (Ancillary Provisions) Act 2001 Part 3,
that are prescribed by the regulations.

(2) Theprovisions of the Corporations Act applying to the
debentures of a co-operative by this section do not apply to the
following —

(@ aloan to which section 255 applies;
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(b) anissue of debentures of a co-operative that is made —
(i) solely to members; or
(i)  solely to members and employees of the
co-operative; or
(iif)  to aperson who on becoming an inactive
member of the co-operative has had his or her
share capital converted to debit.
(3) Words used in this section that are not defined in this Act have

the same meanings as in the Corporations Act.

251. Application of Corporations Act to particular issues of
debentures
An issue of debentures to which section 252 appliesis declared
to be an applied Corporations legislation matter for the
Corporations (Ancillary Provisions) Act 2001 Part 3 in relation
to the Corporations Act, sections 722 and 734, subject to the
following modifications —

(@) theprovisions apply asif aco-operative were a
company;

(b) areferencein the provisionsto a disclosure document is
to be read as areference to a disclosure statement under
section 252;

(c) areferencein the provisionsto securitiesisto beread as
areference to debentures;

(d) areferenceintheprovisionsto ASICistoberead asa
reference to the Registrar;

(e) any other modifications, within the meaning of the
Corporations (Ancillary Provisions) Act 2001 Part 3 that
are prescribed under the regul ations.
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252. Disclosur e statement

(1) Thissection appliesto the issue of debentures of a co-operative
if theissueis made —

(@ solely to members; or
(b) solely to members and employees of the co-operative.

(2) This section does not apply to the issue of debentures under
section 73(2) or 127(1).

(3) Beforeissuing to aperson debentures to which this section
applies, that person may request a disclosure statement,
approved by the Registrar, and containing the information that
is reasonably necessary to enable a person to make an informed
assessment of the financial prospects of the co-operative,
including —

(@ the purpose for which the money raised by the
co-operative by the issue of debenturesisto be used;
and

(b) therightsand liabilities attaching to the debentures; and

(c) thefinancia position of the co-operative; and

(d) theinterestsof the directors of the co-operativein the
issue of the debentures; and

(e) compensation or consideration to be paid to officers or
members of the co-operative in connection with the
Issue of debentures; and

(f) other matters that the Registrar directs.

(4) Sections 16 (except subsection (3)) and 29 apply to the approval
of adisclosure statement under this section with any necessary
changes and, in particular, asif areferencein section 16 to a
formation meeting were a reference to the issue of debentures.
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253. Approval of board for transfer of debentures

A debenture of a co-operative cannot be sold or transferred
except with the consent of the board and in accordance with the
rules of the co-operative.

254. Application of Corporations Act — reissue of redeemed
debentures

Debentures issued by a co-operative to any of its members or
employees are declared to be applied Corporations legislation
matters for the purposes of the Corporations (Ancillary
Provisions) Act 2001 Part 3 in relation to the Corporations Act
section 124(1)(b) or 563AAA asif a co-operative were a
company.

255. Compulsory loan by member to co-oper ative

(1) A co-operative may require its members to lend money, with or
without security, to the co-operative, in accordance with a
proposal approved by special resolution of the co-operative.

(2) The proposa cannot require aloan to be for aterm of more than
7 years or another term prescribed by the regulations.

(3 Theproposa must —

(@ beaccompanied by adisclosure statement, approved by
the Registrar, that explains the purpose for which the
money raised by the co-operative under the proposal is
to be used, and includes any other information that the
Registrar directs; and

(b) show thetotal amount of the loan to be raised by the
co-operative and the basis on which the money required
to be lent by each member isto be calculated; and

(c) beaccompanied by a statement informing the member
that the member may inform the board by notice on or
before the date specified in the statement, being a date
before the passing of the special resolution, that the
member resigns on the passing of the special resolution.
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(4)

()

(6)

()

256.
)

If the proposal alows, the board of the co-operative may, under
the terms of the proposal, deduct the money required to be lent
by a member to the co-operative from money payable from the
co-operative to the member for hisor her dealings with the
co-operative.

A proposal to deduct money referred to in subsection (4) must,
in addition to meeting the requirements of subsection (3),
show —

(@ thebasis on which the money isto be deducted; and
(b) thetime and way of making the deductions.

When approved the proposal is binding on —

(@ al members of the co-operative at the date of passing of
the special resolution, other than a member who has
given anotice of resignation in accordance with
subsection (3)(c); and

(b) all persons who become members of the co-operative

after that date and before the total amount of the loan to
be raised under the proposal has been raised.

Sections 16 (except subsection (3)) and 29 apply to the approval
of adisclosure statement under this section with any necessary
changes and in particular asif areferencein section 16 to a
formation meeting were a reference to the special resolution.

Interest payable on compulsory loan

The rate of interest payable by a co-operative on aloan under
section 255 during aperiod is—
(@ inthe case of aco-operative with share capital —
(i) therate (or if thereis more than one rate, the
higher or highest rate) of dividend payable for

the period on the share capital of the
co-operative; or

(i) if therate of dividend payable for the period has
not been determined, the rate (or the higher or
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highest rate) of dividend payable for the
immediately preceding period for which arate
has been determined; or
(iii) if arate of dividend has never been determined
for the share capital of the co-operative, the rate
that the board of the co-operative considers
reasonable;
or
(b) inthe case of aco-operative without share capital, the
rate that the board of the co-operative considers
reasonable; or
(c) if therulesprovidefor arate to be payable that is higher
than the rate applicable under paragraph (a) or (b), that
higher rate.

(2) A member may agree to the rate of interest being less than the
rate that would otherwise be payable under this section and may
agree to no interest being paid.

Division 2 — Co-oper ative capital units
257. General nature of co-operative capital units

(1) A co-operative capital unit (CCU) isan interest issued by a
co-operative conferring an interest in the capital, but not the
share capital, of the co-operative.

(20 ACCU—

(8 ispersonal property; and
(b) istransferable or transmissible as provided by this Act
and the rules of the co-operative, subject to the terms of
issue of the CCU; and
(c) is, subject to the rules of the co-operative, capable of
devolution by will or by operation of law.
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3)

(4)

(5)

258.
D)

2

3)

259.
@)

Subject to subsection (2) —

(@ thelaws applicable to ownership of and dealing with
personal property apply to a CCU asthey apply to other
property; and

(b) equitable interestsin respect of a CCU may be created,
dealt with and enforced as in the case of other personal

property.

A transferor of a CCU remains the holder of the CCU until the
transfer is registered and the name of the transferee, and the
details of the transferee’s CCU holding, are entered in the
register of CCU holdersreferred to in section 230(1).

Despite any rule of law or equity to the contrary, a condition
subject to which a CCU isissued is not invalid merely because
the CCU is, by the condition, made irredeemable or redeemable
only on the happening of a contingency however remote or at
the end of a period however long.

Priority of CCU’s on winding-up

On awinding-up of a co-operative, a debt owed to a person as
the holder of a CCU issued by the co-operative is to rank for
priority of payment in accordance with the terms of issue of
the CCU.

Such adebt may rank as a secured debt if it is secured but if it is
unsecured may not rank in priority to other unsecured debts.

It may rank equally with or behind unsecured debts and, if the
debt ranks behind unsecured debts, may rank in priority to,
equally with or behind debts due to contributories.

Financial accommodation provisions apply to issue of CCUs

Theissuing of CCUsisto be considered to be the obtaining of
financial accommodation and accordingly Part 10 Division 1
appliesto the issue of CCUs.
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(2) For the purposes of that Division, a CCU isto be considered to

be a debenture.

260. CCUsto beissued to non-members
CCUs may be issued to a person whether or not the personisa
member of the co-operative.

261. Minimum requirementsfor rules concerning CCUs
The rules of a co-operative that permit the co-operative to issue
CCUs must contain provision to the effect of the following
provisions and cannot contain provisions that are inconsi stent
with the following provisions —

(@) each holder of aCCU is entitled to one vote per CCU
held at a meeting of the holders of CCUs;

(b) therights of the holders of CCUs may be varied only in
the way and to the extent provided by their terms of
issue and only with the consent of at least 75% of those
holders of CCUs who, being entitled to do so, cast a
formal vote to accept the variation at a meeting;

(c) theholder of aCCU has, in the person’s capacity as a
holder of a CCU, none of the rights or entitlements of a
member of the co-operative;

(d) the holder of a CCU isentitled to receive notice of all
meetings of the co-operative and all other documentsin
the same manner as the holder of a debenture of the
co-operative.

262. CCUsnot to beissued unlessterms of issue approved by
Registrar
(1) A co-operativeisnot to issue CCUs unless —

(@ thetermsof issue have been approved by a special

resolution of the co-operative; and
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(b) theissueis made pursuant to an offer accompanied by a
copy of a statement approved by the Registrar under
subsection (3); and

(c) theRegistrar approves of the terms of the issue under
subsection (4).

(2) Theterms of issue must include, but is not limited to including,
the following information —

(@) detailsof entitlement to repayment of capital;

(b) details of entitlement to participate in surplus assets and
profits;

(c) detailsof entitlement to interest on capital, including
whether interest is cumulative or non-cumulative;

(d) detailsof how capital and interest on capital are to rank
for priority of payment on a winding-up;

(e) whether thereisalimit on thetotal holding of CCUs
that may be acquired by persons who are not members
of the co-operative and, if thereisalimit, what the
limitis.

(3) The statement approved by the Registrar for the purposes of the
issue isto set out the terms of the issue, the rights of the holders

of CCUs, the terms of redemption and the manner of
transferability of CCUs.

(4) The Registrar is not to approve the terms of issue unless
satisfied that they will not result in afailure to comply with
co-operative principles and are not contrary to the rules of the
co-operative or thisAct.

263. Directors duties concerning CCUs

In discharging their duties, it is proper for the directors of a
co-operative to take into account that the holders of CCUSs, in
their capacity as holders of CCUs, have none of the rights and
entitlements of, and are not entitled to be regarded as, members
of the co-operative.
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264. Redemption of CCUs

(1) Theredemption of CCUsis not to be considered to be a
reduction in the share capital of the co-operative.

(2) A co-operative may redeem CCUs but only on the termsand in
the way that is provided by the terms of their issue and only if
they are fully paid up.

(3) CCUsmay not be redeemed except out of —
(& profits; or

(b) the proceeds of afresh issue of shares, or an approved
issue of CCUs, made for the purpose of the redemption.

(4) Anissueof CCUsisan approved issue for the purposes of
subsection (3) if there is the same entitlement to priority of
payment of capital and dividend in relation to sharesin the
co-operative as there was for the redeemed CCUs.

(5) Any premium payable on redemption is to be provided for out
of profits or out of the share premium account or an account
created for that purpose.

265. Capital redemption reserve
(1) Thissection appliesif CCUs are redeemed out of profits.

(2) Subsections (4) and (5) do not apply to a non-distributing
co-operative.

(3 Out of profitsthereisto betransferred to areserve called the
capital redemption reserve a sum equal to the nomina amount
of the CCUs redeemed.

(4) Theprovisions of this Act relating to the reduction of share
capital of aco-operative apply asif the capital redemption
reserve were paid up share capital of the co-operative.

(5) The capital redemption reserve may be applied in paying up
unissued shares of the co-operative to be issued to members of
the co-operative as fully paid bonus shares.
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266. I ssue of sharesin substitution for redemption

(1) If aco-operative has redeemed or is about to redeem CCUs held
by an active member of the co-operative, it may —

(@

(b)

issue shares to the member up to the sum of the nominal
value of the CCUs redeemed or to be redeemed, as if
those CCUs had never been issued; or

pay up amounts unpaid on shares held by the member up
to the sum of the nominal value of the CCUs redeemed
or to be redeemed, as if those CCUs had never been
issued.

(2) Thissection appliesonly if the terms of issue of the CCUs
provide for the conversion of CCUs held by an active member
of the co-operative into shares of the co-operative.

Division 3— Charges

267. Registration of charges

Schedule 3 has effect but does not apply to —

@

(b)
(©)

amortgage, charge or encumbrance that is over specific
land and is registered under the Transfer of Land
Act 1893; or

amortgage, charge or encumbrance registered under the
Mining Act 1978; or

amortgage, charge or encumbrance registered under the
Bills of Sale Act 1899.

Division 4 — Receiversand other controllers of property

of co-operatives

268. Receiversand other controllersof property of co-operatives
Schedule 4 has effect.
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Division 5— Disposal of surplusfrom activities
269. Retention of surplusfor benefit of co-operative

The board of a co-operative may resolve to retain al or part of
the surplus arising in a year from the business of the
co-operative to be applied for the benefit of the co-operative.

270. Application for charitable purposesor members purposes

(1) A co-operative may apply apart of the surplus arising in ayear
from the business of the co-operative for a charitable purpose.

(2) A distributing co-operative may apply a part of the surplus
arising in ayear from the business of the co-operative towards
supporting an activity approved by the co-operative.

(3) Therulesmust limit the amount that may be applied under
subsection (1) or (2) to a specified proportion of the surplus.

(4) A co-operative may apply part of the surplus for a purpose and
to the extent authorised by rules.

271. Distribution of surplusor reservesto members

(1) Inthissection —

limited dividend means a dividend that is not more than the
amount prescribed by the regulations.

(2) A distributing co-operative may apply apart of the surplus
arising in any year from the business of the co-operative or a
part of the reserves of the co-operative by —

(a8 distribution to members as arebate in proportion to the
value of business done by each member with the
co-operative or to profits earned by the co-operative on
business done by each member with the co-operative; or

(b) theissue of bonus shares to membersin proportion to
the value of business done by each member with the
co-operative, to profits earned by the co-operative on
business done by each member with the co-operative or
to shares held by the member; or
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3)

272.
@)

)

273.
N

(c) theissueto membersof alimited dividend in proportion
to shares held by the member.

The amount of arebate or dividend payable to a member under
subsection (2)(a) or (c) may, with the consent of the member, be
applied —
(@ inpayment for the issue to the member of bonus shares,
or

(b) asaloan to the co-operative.

Application of surplusto other persons

A part of the surplus arising in a year from the business of a
distributing co-operative may be credited to a person who is not
amember, but is qualified to be a member, by way of rebatein
proportion to the value of business done by the person with the
co-operative or to the profit earned by the co-operative on
business done by the person with the co-operative, if —

(8 the person was a member when the business was done
and the membership has lapsed; or

(b) the person has applied for membership since the
business was done.

Nothing in this section precludes the payment of a bonus to an
employee in accordance with the terms of his or her
employment.

Division 6 — Acquisition and disposal of assets

Acquisition and disposal of assets

In this section —

undertaking, of a co-operative, means all the assets of the
co-operative.
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(2) Unless otherwise provided by the rules, a co-operative must not
do any of the following things except as approved by special
resolution by means of a special postal ballot —

(@ sdl, or lease as agoing concern —
(i) theundertaking of the co-operative; or

(i) apart of that undertaking that relatesto its
primary activities and the value of which
represents the percentage prescribed by the
regulations or more of the total value of the
undertaking;

(b) acquire from or dispose of to adirector or employee of
the co-operative, or arelative, within the meaning of the
Corporations Act, of adirector or employee of the
co-operative or of the spouse (or de facto partner) of a
director or employee of the co-operative, property the
value of which represents the percentage prescribed by
the regulations, or more, of the total value of all the
assets of the co-operative that relate to its primary
activities,

(c) acquire an asset the value of which represents the
percentage prescribed by the regulations, or more, of the
total value of the assets of the co-operative, if the
acquisition would result in the co-operative starting to
carry on an activity that is not one of its primary
activities.

Penalty: afine of $6 000.

(3) If aco-operative contravenes this section, each person who isa
member of the board of the co-operative is taken to have
committed an offence unless the person satisfies the court that
he or she used all due diligence to prevent the contravention by
the co-operative.

Penalty: afine of $6 000.
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(4) The Registrar may, by order published in the Gazette, exempt a
co-operative from compliance with a provision of this section
and section 186 in relation to any matter to which this section

applies.
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Part 11 — Restrictions on the acquisition of interests
In co-operatives

Division 1 — Restrictions on share and voting interests

274. Application of Part

This Part appliesto —
(@ distributing co-operatives; and
(b) non-distributing co-operatives with a share capital.

275. Noticerequired to be given of voting inter est

(1) A person, whether or not amember of the co-operative, must
give notice to a co-operative within 5 business days after
becoming aware that the person has arelevant interest in the
right to vote of a member of the co-operative.

Penalty: afine of $2 000.

(2) A person, whether or not amember of the co-operative, who has
ceased to have arelevant interest in the right to vote of a
member of a co-operative must give notice to the co-operative
within 5 business days after becoming aware of the fact.

Penalty: afine of $2 000.

(3 Section 171 provides for the effect of a person having arelevant
interest in the right to vote of a member of a co-operative.

276. Noticerequired to be given of substantial shareinterest

(1) A person must give notice to a co-operative within 5 business
days after becoming aware that the person has a substantial
share interest in the co-operative.

Penalty: afine of $2 000.

(2) A person who has a substantial share interest in a co-operative
must give notice to the co-operative within 5 business days after
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becoming aware that a substantial change has occurred in the
share interest.

Penalty: afine of $2 000.

(3 A person who has ceased to have a substantial shareinterest in a
co-operative must give notice to the co-operative within
5 business days after becoming aware that the person has ceased
to have the interest.

Penalty: afine of $2 000.

(4) A person has asubstantial shareinterest in aco-operative if the
nominal value of the sharesin the co-operative in which the
person has arelevant interest represents 5% or more of the
nominal value of the issued share capital of the co-operative.

(5 A substantial change takes place in aperson’s share interest in
aco-operativeif thereis an increase or decrease in the number
of sharesin the co-operative in which the person has a relevant
interest and the increase or decrease represents at least 1% of
the nominal value of the issued share capital of the co-operative.

277. Requirementsfor notices

A notice required under this Division must —
(@ beintheform approved by the Registrar; and

(b) statethe particulars, prescribed by the regulations, of the
interest or change being notified.

278. Maximum per missible level of shareinterest

(1) A person cannot have arelevant interest in shares of a
co-operative the nominal value of which is more than 20% of
the nominal value of the issued share capital of the co-operative.

(2) TheRegistrar, by order published in the Gazette, may specify a
maximum greater than 20% as the maximum permissible level
of shareinterest for the purposes of subsection (1) for a
particular co-operative.
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(3) Unlessan order under subsection (2) isin force, a co-operative,

(4)

()

(6)

279.
@

(2)

3

280.
)

by its rules, may specify a maximum less than 20% as the
maximum permissible level of share interest for the purposes of
subsection (1) for that co-operative.

The maximum permissible level of share interest applying under
this section may be increased for a particular person by special
resolution of the co-operative concerned passed by a special
postal ballot.

A resolution under subsection (4) does not have effect unless —
(@) itisapproved by the Registrar; or
(b) the person concerned is another co-operative.

The Registrar’ s approval of the resolution may be given on
conditions.

Transitional provision

This section applies to amember of atransferred co-operative
whose relevant interest in the shares of that co-operative
immediately before the transfer day was more than the
maximum permissible level of share interest for the purposes of
section 278(1).

The maximum permissible level of shareinterest for the
purposes of section 278(1) for the member isthe level of the
member’ s relevant interest in the shares immediately before the
transfer day.

In relation to a particular co-operative, this section ceases to
operate 6 months after the transfer day.

Sharesto beforfeited to remedy contravention

If aperson has arelevant interest in a share of a co-operative in
contravention of this Division that is not remedied within

14 days of anotice of that contravention being issued by the
board, the board of the co-operative must declare to be forfeited
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enough of the shares in which the person has arelevant interest
to remedy the contravention.

(2) Thesharesto beforfeited are —
(@ the shares nominated by the person for the purpose; or

(b) inthe absence of such a nomination, the sharesin which
the person has had arelevant interest for the shortest
time.

(3 A declaration of the board that shares are forfeited operates to
forfeit the shares concerned.

(4) Onforfeiture of the shares, section 295(1)(b) ceasesto apply in
relation to the contravention.

(5 Sections 127 to 129 apply to shares forfeited under this section
asif the shares had been forfeited under Part 6.

281. Power s of board in response to suspected contravention

(1) If the board of a co-operativeis satisfied on reasonable grounds
that a person has contravened section 278 in relation to the
co-operative, the board may do either or both of the
following —

(@) refuseto register ashare transfer involving the person;

(b) suspend astated right or entitlement that a person has as
amember of the co-operative or attaching to any shares
of the co-operative in which the person has arelevant
interest.

(2) Theboard may request a person who it suspects has arelevant
interest in shares of the co-operative to give specified
information to the board about the interest.

(3) A failure by aperson to comply with arequest under
subsection (2) is areasonable ground for being satisfied that the
person has contravened section 278.
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Powers of Supreme Court in relation to contravention

If aperson has contravened section 278 in relation to a
co-operative, the Supreme Court may, on the application of the
co-operative or the Registrar, make any order it considers

appropriate.
Without limiting subsection (1), an order may include —
(@ aremedia order; and

(b) for the purpose of securing compliance with any other
order made under this section, an order directing the
co-operative or any other person to do or refrain from
doing a specified act.

An order may be made whether or not the contravention
continues.

Proof to the satisfaction of the Supreme Court at the hearing of
an application that —

(@ apersonhasarelevant interestin ashare of a
Co-operative because an associate of the person has a
relevant interest in a share; and

(b) the associate became entitled to the relevant interest
within 6 months before the application was filed with
the Supreme Court,

is evidence that the associate was an associate of the person
from the time the person first had the relevant interest until the
date of the hearing.

Co-operative to notify Registrar of interest over 20%

A co-operative must notify the Registrar in writing within
14 days after the board becomes aware that —
(@ aparticular person has arelevant interest in shares of the
co-operative the nominal value of which is more than
20% of the nominal value of the issued share capital of
the co-operative; or
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(b) there has been a change in the number of sharesin
which that person holds arelevant interest.

(2) Thenotification must give details of the relevant interest
concerned or of the change concerned.

284. Co-operative to keep register
(1) A co-operative must keep aregister of notifiable interests.

(2) The co-operative must enter in the register in aphabetical order
the names of persons from whom the co-operative has received
notice under this Division together with the information
contained in the notice.

(3 Theregister must be open for inspection —
(@ by amember in accordance with section 232; and

(b) by any other person on payment of the fee (if any) that
the co-operative may require, being not more than the
maximum fee prescribed by the regulations.

285. Unlisted companiesto provide list of shareholdersetc.

(1) Thissection appliesto a company, within the meaning of the
Corporations Act, that is not alisted corporation, within the
meaning of that Act.

(2) A company to which this section applies that is a member of a
co-operative must give to the co-operative alist showing —

(@ thename of each member of the company as at the end
of the financial year of the company and the number of
shares in the company held by each member; and

(b) the name of each person who has arelevant interest,
within the meaning of the Corporations Act, in a share
of the company together with details of the interest; and

(c) thename of each person who is an associate, within the
meaning of the Corporations Act, of the company.
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(3) A list under subsection (2) must be given within 28 days after a
written request for the list is made to the company by the
co-operative or the Registrar.

(4) Thedetailsto be shown on thelist are the details as at the date
specified in the request.

(5 TheRegistrar may make arequest under subsection (3) if the
Registrar is of the opinion that the company is or may be
involved in a suspected contravention of a provision of this
Division.

286. Excess shareinterest not to affect loan liability

(1) Thissection appliesif a co-operative has made aloan to a
member and the member had or has arelevant interest in shares
of the co-operative in contravention of this Division.

(2) Until the amount lent to the member has been repaid to the
co-operative, with any interest payable, the member isliableto
make to the co-operative the payments that the member would
be liable to make if al the shares concerned were lawfully held
by the member.

(3 Security for the repayment of the loan is not affected by a
contravention of this Division.

287. Extent of operation of Division
ThisDivison —
(@ appliestodl individuas, whether resident in this State
or in Australia or not and whether Australian citizens or
not, and to all bodies, whether incorporated or not, and

whether carrying on businessin this State or in Australia
or not; and

(b) extendsto acts done or omitted to be done outside this
State, whether in Australia or not.
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288. Registrar may grant exemption from Division

289.

290.

291.

The Registrar may, by order published in the Gazette, exempt a
person from the operation of this Division.

Division 2 — Restrictionson certain share offers

Shar e offer sto which Division applies

This Division applies to the following offers to purchase shares
in aco-operative —
(@ anoffer made as part of aproposal for, or that is
conditional on, the sale of the undertaking or part of the
undertaking, as a going concern, of the co-operative;

(b) an offer made as part of a proposal for, or that is
conditional on, the registration of the co-operative as a
company under the Corporations Act;

(c) anoffer made as part of a proposal for, or that is
conditional on, the winding-up of the co-operative;

(d) an offer that would result in a contravention of
section 278 were the offeror to be registered,
immediately after the offer is made, as the holder of the
shares that are the subject of the offer.

Offer to be approved by special resolution using special
postal ballot

Any offer to which this Division applies must be approved by
special resolution by means of a special postal ballot.

Some offerstotally prohibited if they discriminate

An offer referred to in section 289(a) to (d) cannot discriminate
between members who are active members and members who
are not active members.
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292. Offersto be submitted to board first

(1) Any proposal to make an offer to which this Division applies
must in the first instance be submitted to the board of the
co-operative.

(2) Inorder for the board to consider putting a proposed offer to a
special postal ballot, arrangements satisfactory to the board
must have been made for payment to the co-operative of the
expenses involved in holding the ballot.

(3) Theboard may require payment in advance under
subsection (2).

(4) A requisition for aspecia postal ballot for the purposes of this
Division cannot be served unless and until the board has had a
reasonabl e opportunity to consider the proposed offer
concerned.

(5) For the purposes of subsection (4), aperiod of 28 daysisa
reasonabl e opportunity for considering a proposed offer but the
Registrar may extend that period in a particular case, whether
before or after the end of the 28 days, by written notice to the
co-operative.

293. Announcements of proposed takeovers concer ning
proposed company

(1) Thissection appliesto an offer to purchase sharesin a
co-operative made as part of a proposal for, or that is
conditional on, the registration of the co-operative as a company
(the proposed company) under the Corporations Act.

(2) A person must not make a public announcement to the effect
that the person proposes, or that the person and another person
or other persons together propose, to make takeover offers, or to
cause a takeover announcement to be made, in relation to the
proposed company if —

(@ the person knows that the announcement isfalseor is
recklessly indifferent as to whether it istrue or false; or
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3)

(4)
()

(6)

(7)

(b) the person has no reasonable grounds for believing that
the person, or the person and the other person or
persons, will be able to perform obligations arising
under the scheme or announcement or under the
Corporations Act in relation to the scheme or
announcement if a substantial proportion of the offers or
the offers made under the announcement are accepted.

Penalty: afine of $20 000 or imprisonment for 5 years.

If a person makes a public announcement to the effect that the
person proposes, or that the person and another person or other
persons together propose, to make atakeover bid in relation to
the proposed company, the person must proceed to make a
takeover bid in relation to shares in the company in accordance
with the public announcement within 2 months after the day on
which the company is incorporated.

Penalty: afine of $10 000 or imprisonment for 2 years.

A person is not liable to be convicted of more than one offence
under subsection (3) for any one public announcement.

A person who contravenes this section, whether or not the
person is convicted of an offence for the contravention, isliable
to pay compensation to a person who suffered loss as aresult of
entering into a share transaction in reliance on the public
announcement concerned.

The amount of that compensation is the difference between the
price of the shares at which the transaction was entered into and
the price of the shares at which the transaction would have been
likely to have been entered into if the person had not made the
public announcement.

A person does not contravene subsection (3) and is not liable to
pay compensation for the contravention if it is proved that the
person could not reasonably have been expected to make the
takeover bid concerned —

(@) asaresult of circumstances that existed when the public
announcement was made but of which the person had no
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knowledge and could not reasonably have been expected
to have knowledge; or

(b) asaresult of achangein circumstances after the
announcement was made, other than achangein
circumstances caused directly or indirectly by the
person.

(8) Expressions used in this section have the same meanings asin

the Corporations Law section 746 as applying on
12 March 2000.

294. Additional disclosure requirementsfor offersinvolving
conver sion to company
If an offer is part of aproposal for, or is conditional on, the
registration of the co-operative as a company under the
Corporations Act, the disclosure statement required to be sent to
members for the purposes of the special postal ballot relating to
the offer must contain the following additional information —

(@ full particulars of any proposal by which adirector will
acquire arelevant interest in a share of the company to
be formed;

(b) other information that is material to the making of a
decision by a member whether or not to agree to the
making of the offer, being information that is within the
knowledge of the directors and has not previously been
disclosed to the members;

(c) other information that the Registrar directs.

295. Consequences of prohibited offer
(1) If aperson makes an offer to purchase sharesin a co-operative
in contravention of this Division —

(@ the person cannot be registered as the holder of the
shares concerned; and
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(b) if thetransfer of the sharesisregistered, the person
cannot vote at a meeting of, or in apostal ballot
conducted by, the co-operative.

(2) A vote cast by or for amember when the member cannot vote
because of this section must be disregarded.

296. Registrar may grant exemptions

The Registrar may, by order published in the Gazette, exempt a
person or co-operative from compliance with a provision of this
Division and section 186 in relation to a matter to which this
Division applies.

As at 22 Oct 2009 No. 24 of 2009 page 173
Extract from www.slp.wa.gov.au, see that website for further information



Co-operatives Act 2009

Part 12 Merger, transfer of engagements, winding-up
Division 1 Mergers and transfers of engagements
s. 297

297.

298.

299.
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(2)

300.
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Part 12— Merger, transfer of engagements,

winding-up

Division 1 — Mergersand transfers of engagements

Application of Division

This Division does not apply to amerger or transfer of
engagements to which Part 14 applies.

Mergersand transfers of engagements of local co-operatives

Any 2 or more co-operatives may consolidate all or any of their
assets, liabilities and undertakings by way of merger or transfer
of engagements approved under this Division.

Requirements befor e application can be made

Before co-operatives can apply for approval under this Division
of amerger or transfer of engagements, the proposed merger or
transfer must have been approved by each of the co-operatives
by —
(@ asgpecia resolution passed by means of a special postal
ballot; or

(b) if permitted by subsection (2), aresolution of the board
of the co-operative.

The proposed merger or transfer of engagements may be
approved by resolution of the board of a co-operativeif the
Registrar consents to that procedure applying in the particular
case.

Disclosure statement required

A special resolution by which members of a co-operative
approve amerger or transfer of engagements is not effective for
the purposes of this Division unless this section has been
complied with.
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(2) Each co-operative must send to each of its members a disclosure
statement approved by the Registrar stating —

(@

(b)

(©)

(d)

(€)
(f)

the financial position of each co-operative concerned in
the proposed merger or transfer of engagements as
shown in financial statements that have been prepared as
at adate that is not more than 6 months before the date
of the statement; and

any interest that any officer of each co-operative hasin
the proposed merger or transfer of engagements; and

any compensation or other consideration proposed to be
paid, or any other incentive proposed to be given, to any
officer or member of each co-operativein relation to the
proposed merger or transfer of engagements; and

whether the proposal is amerger or transfer of
engagements and the reason for the merger or transfer of
engagements; and

in the case of atransfer of engagements, whether itisa
total or partial transfer of engagements; and

other information that the Registrar directs.

(3) Thedisclosure statement must be sent to the members of each
co-operative so that it will, in the ordinary course of post, reach
each member who is entitled to vote on the special resolution
not later than 21 days before the day on or before which the
ballot papers must be returned by members voting in the special
postal ballot.

(4) TheRegistrar may, by order published in the Gazette, exempt a
co-operative from complying with this section.

(5 TheRegistrar may approve a disclosure statement on any
conditions he or she considers appropriate.
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301. Making an application

(1) Anapplication for approval of amerger or transfer of
engagements under this Division must be made to the Registrar
in the way and form required by the Registrar.

(2) Anapplication for approval of amerger must be accompanied
by 2 copies of the proposed rules of the merged co-operative
and any other particulars required by the Registrar.

302. Approval of merger
(1) The Registrar must approve a merger pursuant to an application
under this Division if satisfied that —

(@ thisDivision has been complied with in relation to the
application; and

(b) the proposed rules of the merged co-operative are
consistent with this Act and may reasonably be
approved; and

(c) thecertificates of registration of the co-operatives have
been surrendered to the Registrar; and

(d) thereisno good reason why the merged co-operative
and its rules should not be registered.
(2) On approving an application for merger, the Registrar must —

(@ cancel theregistration of the co-operativesinvolved in
the merger; and

(b) register the merged co-operative and itsrules; and
(c) issuetothe merged co-operative a certificate of
registration under this Act.

(3) A merger takes effect on the issue of the certificate of
registration for the merged co-operative.
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303. Approval of transfer of engagements

(1) The Registrar must approve atransfer of engagements pursuant
to an application under this Division if satisfied that —

(@ thisDivision has been complied with in relation to the
application; and

(b) therulesor proposed rules of the transferee co-operative
are adequate; and

() inthecase of atotal transfer of engagements from a
co-operative, the certificate of registration of the
co-operative has been surrendered to the Registrar; and

(d) thereisno good reason why the transfer of engagements
should not take effect.

(2) A transfer of engagements takes effect on the day specified in
the approval of the Registrar.

304. Transfer of engagements by direction of Registrar

(1) The Registrar may, with the approval of the Minister, direct a
co-operative —

(@) totransfer its engagementsto a co-operative approved
by the Registrar; and

(b) within aperiod specified by the Registrar when giving
the direction or afurther period allowed by the
Registrar, to enter into an agreement approved by the
Registrar to give effect to the transfer of engagements
directed.

(2) The Registrar cannot give such adirection to a co-operative
unless the necessary grounds exist for the giving of the
direction, asreferred to in section 336(2).

(3) Thetransfer of engagements must make provision, in away
approved by the Registrar, for the members of the transferor
co-operative who wish to do so to become members of the
transferee co-operative.
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(4) If aco-operative failsto comply with adirection under this

()

(6)

(")

(8)

305.
@)

section, the Registrar may elect to treat the failure as the
necessary grounds —

(@ for winding-up the co-operative on a certificate of the
Registrar; or

(b) for appointing an administrator of the co-operative.

The Registrar must notify the co-operative of the Registrar’s
decision under subsection (4).

The Registrar may revoke a direction under this section at any
time up until the co-operative has agreed pursuant to the
direction to transfer its engagements.

A transfer of engagements directed under this section takes
effect on aday notified by the Registrar in the Gazette.
An officer of a co-operative must not —

(@) fail to take al reasonable steps to secure compliance by
the co-operative with adirection given under this
section; or

(b) by awilful act or omission be the cause of afailure by
the co-operative to comply with adirection.

Penalty: afine of $2 000.

Division 2— Transfer of incor poration

Application for transfer

A co-operative, if approved under this Division, may apply to
become registered or incorporated as one of the following
corporations —

(@ acompany under the Corporations Act;

(b) anincorporated association under the Associations
Incorporation Act 1987,

(c) acorporation that isincorporated, registered or
otherwise established under alaw that isalaw of aplace
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outside this State and that is prescribed by the
regulations.

(2) For the purposes of subsection (1)(a), an applicationisto be
made in accordance with the Corporations Act section 601BC
for registration as a company under Part 5B of that Act.

(3) For the purposes of the Corporations Act section 601BC(8)(d), a
co-operative is authorised by this Act to transfer its
incorporation.

306. Requirements befor e application can be made

(1) Beforean application is made under section 305, the
co-operative must, by special resolution passed by means of a
special postal ballot —

(8 approve the proposed application; and

(b) determine under what name the co-operative isto apply
to be incorporated or registered; and

(c) adopt aconstitution or replaceable rules or rules that
may be necessary or considered desirable.

(2) Thename applied for need not be the same as that of the
co-operative and cannot include the word “ co-operative” or
“cooperative” or another word importing a similar meaning.

(3 Theregulations may provide that a co-operative is exempt from
compliance with a provision of this section and section 186 in
relation to a matter to which this section applies.

307. M eaning of new body and transfer

The registration or incorporation of a co-operative asa
corporation as aresult of an application under this Divisionis
referred to in this Division asitstransfer and the corporation
concerned isreferred to in this Division as the new body.
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308. New body ceasesto be registered as co-operative

309.
@)

(2)

3

(4)

310.

On the transfer of a co-operative under this Division, it ceases to
be registered as a co-operative under this Act.

Transfer not to impose greater liability etc.

The constitution or replaceable rules or rules adopted for the
purposes of the transfer cannot be such asto —

(@ impose on the members of the new body who were
members of the co-operative at the date of transfer any
greater or different liability to contribute to the assets of
the new body than the liability to which they were
subject as members of the co-operative; or

(b) deprive amember of the new body of preferential rights
to dividend or capital to which the member was entitled
as amember of the co-operative at the date of transfer.

In subsection (1), member includes former shareholder of a
co-operative, whose shares have been forfeited within 2 years of
the transfer.

The transfer must result in all persons who were members of the
co-operative at the date of transfer becoming members of the
new body.

In the case of atransfer of a co-operative that has a share capital
to anew body that has a share capital, the transfer must result in
every member of the co-operative at the date of transfer who
held shares in the co-operative being the holder of sharesin the
capital of the new body equal in number and nominal value to
the shares held by the member as a member of the co-operative.

Effect of new certificate of registration

A certificate of registration or incorporation as the new body
issued by the appropriate officer under the law applicable to the
new body is evidence that all the requirements of this Division
about registration or incorporation have been complied with.
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312.
)

(2)

313.
)

2

314.
1)

(2)

New body must give copy of new certificate of registration
or incor poration to Registrar

On the transfer of a co-operative under this Division, the new
body must immediately give the Registrar a copy of its new
certificate of registration or incorporation.

Penalty: afine of $1 000.

New body isa continuation of the co-operative

When a co-operative transfers to a new body, the corporation
constituted by the new body is taken to be the same entity as the
corporation constituted by the co-operative.

Without limiting subsection (1), Division 6 applies to a transfer
under this Division.

Division 3— Winding-up and deregistration

M ethods of winding-up

A co-operative may be wound-up voluntarily or by the Supreme
Court or on acertificate of the Registrar.

In the case of awinding-up voluntarily or by the Supreme
Court, the co-operative may be wound-up in the same way and
in the same circumstances as a company under the Corporations
Act may be wound-up.

Winding-up on Registrar’s certificate

A co-operative may be wound-up on acertificate of the
Registrar only if the necessary grounds for taking the action
exist, asreferred to in section 336.

A winding-up on acertificate of the Registrar starts when the
Registrar gives the certificate to the co-operative.
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(3) Onthegiving of acertificate, the Registrar may appoint a

(4)

()

(6)

()

315.

316.

person to be the liquidator of the co-operative.

The liquidator need not be aregistered liquidator under the
Corporations Act.

The liquidator must, within 10 days after appointment, give
notice of his or her appointment in the Gazette.

The liquidator must give the security prescribed by the
regulations and is entitled to receive the fees fixed by the
Registrar.

Any vacancy occurring in the office of liquidator isto befilled
by a person appointed by the Registrar.

Method of deregistration

A co-operative may be deregistered in the same way and in the
same circumstances as a company under the Corporations Act
may be deregistered.

Application of Corporations Act to winding-up and
deregistration

The winding-up or deregistration of a co-operative, and a
deregistered co-operative, are declared to be applied
Corporations legislation matters for the purposes of the
Corporations (Ancillary Provisions) Act 2001 Part 3 in relation
to the provisions of the Corporations Act Parts 5.4, 5.4A, 5.4B,
5.5, 5.6, 5.7 and 5A.1, subject to the following modifications —

(@ areferencein the provisionsto a special resolution or an
extraordinary resolution isto be read as areferenceto a
specia resolution within the meaning of this Act;

(b) areferenceinthe provisionsto ASICisto beread asa
reference to the Registrar;
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(c) section 513B isto be considered to be amended by
inserting after paragraph (d) —

(da) if thewinding-up ison the certificate of the
Registrar — on the date that the certificateis
given; or

(d) section 516 isto be considered to be amended by
inserting after “past member” —

together with any charges payable by him or her to the
co-operative in accordance with the rules

(e) areferenceinthe provisionsto aregistered liquidator is
to be read as including areference to a person approved
or appointed by the Registrar as aliquidator of a
co-operative;

(f) areferencein the provisionsto the Corporations Act
Part 2F.1 isto be read as areference to Part 4 Division 5
of thisAct;

(g) for the purposes of the application of the provisionsto a
winding-up on the certificate of the Registrar, the
winding-up is taken to be a voluntary winding-up, but
the Corporations Act section 490 does not apply;

(h) the provisions are to be read subject to sections 67
and 322 of this Act for the purposes of determining the
liability of members and former members to contribute
on awinding-up of a co-operative;

(i) any other modifications, within the meaning of the
Corporations (Ancillary Provisions) Act 2001 Part 3,
that are prescribed by the regulations.
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317. Restrictions on voluntary winding-up

)

(2)

3)

318.

319.
D)

(2)

3)

A co-operative may be wound-up voluntarily only —
(8 by acreditors voluntary winding-up; or
(b) if aspecid resolution is passed by means of a special
postal ballot in favour of voluntary winding-up.

A regulation may exempt a co-operative from compliance with
aprovision of this section or section 186.

When a specia postal ballot referred to in subsection (1)(b) is
held, the members may, by means of the same ballot, by simple
majority —
(@) appoint one or more liquidators to wind-up the affairs
and distribute the assets of the co-operative; and

(b) fix the remuneration to be paid to the liquidator.

Start of members' voluntary winding-up

A members’ voluntary winding-up of a co-operative starts when
the result of the special postal ballot is noted in the minute book
by the secretary of the co-operative.

Distribution of surplus— non-distributing co-oper atives

In this section —

surplus property means property of the co-operative that
remains after satisfaction of the debts and liabilities of the
co-operative and the costs, charges and expenses of the
winding-up.

On awinding-up of a non-distributing co-operative, the surplus
property of the co-operative must be distributed as required by
the rules of the co-operative.

The rules of a non-distributing co-operative must make
provision for the way in which the surplus property of the
co-operative is to be distributed in a winding-up.

page 184

No. 24 of 2009 As at 22 Oct 2009
Extract from www.slp.wa.gov.au, see that website for further information



Co-operatives Act 2009

Merger, transfer of engagements, winding-up Part 12
Winding-up and deregistration Division 3
s. 320

320.

321

322.

(1)

(2)

Liquidator — vacancy may befilled by Registrar

If aco-operative is being wound-up voluntarily and a vacancy
occurs in the office of liquidator that in the opinion of the
Registrar is unlikely to be filled in the way provided by the
Corporations Act, as applied by this Division, the Registrar may
appoint a person to be liquidator.

Review of liquidator’sremuneration

A member or creditor of a co-operative or the liquidator may at
any time before the completion of the winding-up of the
co-operative apply to the Supreme Court to review the amount
of the remuneration of the liquidator.

Liability of member to contributein a winding-up where
sharesforfeited etc.

If aperson’s membership of aco-operative is cancelled under
Part 6 within 2 years before the start of the winding-up of the
co-operative, the person is liable on the winding-up to
contribute to the property of the co-operative the amount paid
by the co-operative to the member or former member in respect
of any shares forfeited in connection with that cancellation,
together with any amount unpaid on the shares immediately
before the cancellation.

If under section 163 a co-operative —
(@ purchases a share of amember in the co-operative; or

(b) repaysto amember the whole or any part of the amount
paid up up to the stated nominal value on a share held by
amember,

within 2 years before the start of the winding-up of the
co-operative, the member or former member isliable on the
winding-up to contribute to the property of the co-operative the
amount paid by the co-operative to the member or former
member in respect of the purchase or repayment together with
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any amount unpaid on the sharesimmediately before the
purchase or repayment.

(3) If aperson contributes to the property of a co-operative under a
liability under this section, the amount contributed is, for the
purposes of the winding-up, to be treated as having been paid up
by the person on shares of the co-operative.

(4) Theliability of amember or former member of a co-operative
under this section isin addition to any other liability of the
member or former member to contribute to the property of the
co-operative on awinding-up of the co-operative.

Division 4 — Administration of co-operative — application of
Corporations Act

323. Application of Corporations Act to administration of
Co-oper ative

A co-operativeis declared to be an applied Corporations
legislation matter for the purposes of the Corporations
(Ancillary Provisions) Act 2001 Part 3 in relation to the
provisions of the Corporations Act Part 5.3A and Part 5.9
Division 3, subject to the following modifications —

(@ theprovisonsareto beread asif aco-operative were a
company;
(b) areferencein the provisionsto the Corporations Act

sections 128 and 129 isto be read as areferenceto
sections 41 to 43, and section 45 of this Act;

(c) areferenceintheprovisonsto ASICistoberead asa
reference to the Registrar;

(d) any other modifications, within the meaning of the
Corporations (Ancillary Provisions) Act 2001 Part 3,
that are prescribed by the regulations.
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Division 5— Appointment of administrator

324. Appointment of administrator

(1) The Registrar may, by written notice, appoint an administrator
to conduct the affairs of a co-operative.
(2) A notice of appointment must state —
(@ thedate of appointment; and
(b) the appointee’ s name; and
(c) theappointee s business address.
(3) If the appointee’ s name or business address changes, the

appointee must immediately give written notice of the change to
the Registrar.

(4) The Registrar cannot appoint an administrator unless the
necessary grounds for taking the action exist, asreferred to in
section 336(2).

325. Effect of appointment of administrator

(1) On the appointment of an administrator of a co-operative —
(@ thedirectors of the co-operative cease to hold office; and

(b) all contracts of employment with the co-operative are
terminated; and

(c) all contractsfor the provision of secretaria or
administrative services for the co-operative are
terminated; and

(d) theadministrator may terminate any contract for
providing other servicesto the co-operative.

(2) Anadministrator of a co-operative has the functions of the
board of the co-operative, including the board’ s powers of
delegation.
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(3) A director of aco-operative cannot be appointed or elected

326.
@

(2)

3)

(4)

(5)

(6)

while the administrator isin office except as provided by this
Division.

Revocation of appointment

An administrator holds office until the administrator’s
appointment is revoked.

The Registrar may, by written notice, revoke the appointment of
an administrator.

When aliquidator of a co-operative is appointed, the
appointment of any administrator of the co-operativeis
automatically revoked.

Immediately on the revocation of an administrator’s
appointment, the administrator must prepare and submit a report
to the Registrar showing how the administration was carried
out, and for that purpose an administrator has access to the
Co-operative' s records.

On giving the report and accounting fully for the administration
of the co-operative to the satisfaction of the Registrar, the
administrator is released from any further duty to account for
the administration of the co-operative other than on account of
fraud, dishonesty, negligence or wilful failure to comply with
this Act.

Before revoking the appointment of an administrator of a
co-operative, the Registrar must —

(@ appoint another administrator; or

(b) appoint aliquidator; or

(c) ensurethat directors of the co-operative have been
elected in accordance with the rules of the co-operative
at ameeting called by the administrator in accordance
with those rules; or

(d) appoint directors of the co-operative.
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(")

327.
)

2

3)

(4)

328.
D)

Directors elected or appointed under subsection (6) —

(@) take office on revocation of the administrator’s
appointment; and

(b) inthe case of directors appointed under subsection (6),
hold office until the next annual general meeting of the
co-operative after the revocation of that appointment.

Expenses of administration

The expenses of and incidental to the conduct of a
co-operative' s affairs by an administrator are payable from the
co-operative' s funds.

The expenses of conducting a co-operative's affairsinclude —

(&) if the administrator is not an officer or employee of the
public service, remuneration of the administrator at a
rate approved by the Registrar; or

(b) if the administrator is an officer or employee of the
public service, the amount that the Registrar certifies
should be paid to the State as repayment of the
administrator’ s remuneration.

An amount certified under subsection (2)(b) may be recovered
in acourt of competent jurisdiction as a debt payable to the
State.

An administrator has, in relation to the expenses referred to in
subsection (1), the same priority on the winding-up of a
co-operative as the liquidator of the co-operative has, as set out
in the Corporations Act Part 5.6.

Liabilitiesarising from administration

If a co-operative incurs loss because of fraud, dishonesty,
negligence or wilful failure to comply with this Act or the rules
of the co-operative by an administrator, the administrator is
liable for the loss.
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(2) Anadministrator is not liable for loss that is not aloss to which

subsection (1) applies but must account for the lossin areport
given under section 326.

329. Additional powersof Registrar

(1) If the Registrar appoints directors of a co-operative under
section 326, the Registrar may, by written notice given to the
co-operative, specify —

(8 atimeduring which this section isto apply in relation to
the co-operative; and

(b) thetermsonwhich al or any of the directors hold
office; and

(c) therulesthat areto be the co-operative’ s rules.

(2) Whilethis section applies to a co-operative, the Registrar

may —
(@ remove and appoint directors; and
(b) vary, revoke or state new termsin place of all or any of
the terms specified under subsection (1); and
(c) amendall or any of the rules specified under
subsection (1).

(3 TheRegistrar may, by written notice given to the co-operative,
extend the time for which this section isto apply to a
co-operative.

(4) A rulespecified by the Registrar under this section to be arule
of a co-operative —

(@ cannot be altered except in the way set out in this
section; and

(b) if itisinconsistent with another rule of the co-operative,
prevails over the other rule, and the other rule isto the
extent of the inconsistency inoperative; and

(c) hasthe same evidentiary value asis by this Act accorded
to the co-operative' s rules and to copies of them.
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330. Stay of proceedings

(1) If the Registrar appoints an administrator to conduct a
co-operative' s affairs, a person cannot begin or continue
proceedings in a court against the co-operative until the
administrator’ s appointment is revoked except with the leave of
the Supreme Court and, if the Supreme Court grants leave, in
accordance with any terms that the Supreme Court imposes.

(2) A personintending to apply for leave of the Supreme Court
under subsection (1) must give the Registrar at least 10 days
notice of intention to apply.

(3) Onthe hearing of an application under subsection (1), the
Registrar may be represented and may oppose the application.

331 Administrator toreport to Registrar

On the receipt of arequest from the Registrar, the administrator
of a co-operative must, without delay, prepare and give to the
Registrar areport showing how the administration is being
carried out.

Division 6 — Effect of merger etc. on property, liabilities etc.

332. How this Division appliesto a merger

(1) ThisDivision appliesto amerger of co-operatives under
this Part.
(2) Inthe application of this Division to a merger —
new body means the co-operative that results from the merger;

original body means each co-operative that is a party to the
merger;

relevant day means the day on which the merged co-operativeis
registered under this Act.
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333.
D)

(2)

334.
D)

(2)

335.
@

How this Division appliesto a transfer of engagements

This Division appliesto atransfer of the engagements of a
co-operative to another co-operative under Division 1.

In the application of this Division to atransfer of
engagements —

new body means the co-operative to which the engagements are
transferred;

original body means the co-operative that transfersits
engagements,

relevant day means the day on which the transfer of
engagements takes effect.

How this Division appliesto a transfer of incorporation
This Division applies to atransfer of incorporation under
Division 2.

In the application of this Division to such atransfer —

new body means the corporation that results from the transfer;

original body means the co-operative that transfersits
incorporation;

relevant day means the day on which the transfer takes effect.

Effect of merger etc. on property, liabilities etc.

In this section —

assets means any legal or equitable estate or interest (whether
present or future and whether vested or contingent) in real or
personal property of any description (including money), and
includes securities, choses in action and documents;

instrument means an instrument (other than this Act) which
creates, modifies or extinguishes rights or liabilities (or would
do soif lodged, filed or registered in accordance with any law),
and includes any judgment, order and process of a court;
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liabilities means liabilities, debts and obligations (whether
present or future and whether vested or contingent).

(2) Onand from the relevant day for an event to which this
Division applies —
(@) theassets of the original body vest in the new body

without the need for a conveyance, transfer, assignment
or assurance; and

(b) therightsand liabilities of the original body become the
rights and liabilities of the new body; and

(c) all proceedings by or against the original body that are
pending immediately before the relevant day are taken
to be proceedings pending by or against the new body;
and

(d) anact, matter or thing done or omitted to be done by, to
or in relation to the original body before the relevant day
is, to the extent to which that act, matter or thing has any
force or effect, taken to have been done or omitted by, to
or in relation to the new body; and

(e) areferencein an instrument or document of any kind to
the original body isto be read as, or asincluding, a
reference to the new body.

(3 Theoperation of this section cannot be regarded —

(@ asabreach of contract or confidence or otherwise asa
civil wrong; or

(b) asabreach of any contractual provision prohibiting,
restricting or regulating the assignment or transfer of
assets, rights or liabilities; or

(c) asgivingriseto aremedy by aparty to an instrument, or
as causing or permitting the termination of an
instrument, because of a changein the beneficial or lega
ownership of an asset, right or liability.
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Division 7— Miscellaneous

336. Groundsfor winding-up, transfer of engagements,
appointment of administrator

(1) Thissection appliesto the following actions —

@
(b)
(©)

adirection by the Registrar to a co-operative to transfer
its engagements under section 304,

the appointment of an administrator of a co-operative
under Division 5;

the winding-up of a co-operative on a certificate of the
Registrar under section 314.

(2) Thenecessary grounds for taking action to which this section
applies exist if the Registrar certifies that —

@

(b)

(©)

(d)
(€)

(f)

(9)

the number of membersis reduced to less than the
minimum number of persons allowed under section 65;
or

the co-operative has not commenced business within
one year of registration or has suspended business for
more than 6 months; or

the registration of the co-operative has been obtained by
mistake or fraud; or

the co-operative exists for anillegal purpose; or

the co-operative has wilfully, and after notice from the
Registrar, violated the provisions of this Act or of the
rules of the co-operative; or

the board of the co-operative has, after notice from the
Registrar, failed to ensure that the rules of the
co-operative contain active membership provisionsin
accordance with Part 6; or

there are, and have been, for one month immediately
before the date of the Registrar’ s certificate, insufficient
directors of the co-operative to form a quorum in
accordance with the rules of the co-operative; or

page 194

No. 24 of 2009 As at 22 Oct 2009

Extract from www.slp.wa.gov.au, see that website for further information



Co-operatives Act 2009

Merger, transfer of engagements, winding-up Part 12
Miscellaneous Division 7
s. 337

(h) after an inquiry under this Act into the affairs of a
co-operative or the working and financial condition of a
co-operative, that in the interests of members or
creditors of the co-operative or the public the action
concerned should be taken.

(3) Alternatively, the necessary grounds for winding-up a
co-operative on a certificate of the Registrar exist if the
Registrar certifies that —

(@) theperiod, if any, fixed for the duration of the
co-operative by its rules has ended; or

(b) anevent, to be specified in the certificate, has occurred
on the occurrence of which the regulations or the rules
provide that the co-operative is to be wound-up.

(4) The Registrar cannot certify under this section as to any matter
unless the matter has been proved to the Registrar’ s satisfaction.

337. Application of Corporations Act for insolvent co-oper atives

A co-operativeis declared to be an applied Corporations
legislation matter for the purposes of the Corporations
(Ancillary Provisions) Act 2001 Part 3 in relation to the
provisions of the Corporations Act Part 5.7B, subject to the
following modifications —

(@) theprovisionsareto beread asif a co-operative were a
company;

(b) areferencein the provisionsto aprovision of the
Corporations Act sections 286 to 290, as applied under
section 225 of this Act, isto be read with any
modifications prescribed by the regulations;

(c) any other modifications, within the meaning of the
Corporations (Ancillary Provisions) Act 2001 Part 3,
that are prescribed by the regulations.
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338.
D)

(2)

3)

(4)

()

Part 13— Arrangements and reconstructions

Divison 1 — General requirements

Requirementsfor binding compromise or arrangement

A compromise or arrangement is binding only if it is approved
by order of the Supreme Court after having been agreed to —

(@ if the compromise or arrangement is between the
co-operative and any of its creditors, at a court ordered
meeting by a majority in number of the creditors
concerned who are present and voting (in person or by
proxy), being a majority whose debts or claims against
the co-operative amount to at least 75% of the total of
the debts and claims of al those creditors who are
present and voting (in person or by proxy); or

(b) if the compromise or arrangement is between the
co-operative and any of its members, by the members
concerned, by special resolution passed by means of a
special postal balot.

The court ordered meeting referred to in subsection (1)(a) isa
meeting called in accordance with an order of the Supreme
Court under this Part.

The Supreme Court may grant its approval to acompromise or
arrangement subject to the alterations or conditions it considers

appropriate.

An order of the Supreme Court approving a compromise or
arrangement does not have effect until an office copy of the
order islodged with the Registrar.

On the copy being lodged, the order takes effect from the date
of lodgment or an earlier date the Supreme Court specifiesin
the order.
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330. Supreme Court ordered meeting of creditors

(1) Inthissection —

appropriate person, in relation to an application for an order,
means —

(@ theco-operative; or
(b) amember of the co-operative; or
(c) oneof the creditors concerned; or

(d) inthe case of aco-operative being wound-up, the
liquidator.

(2) If acompromise or arrangement is proposed between a
co-operative and any of its creditors, the Supreme Court may on
application by an appropriate person order a meeting or
meetings of the creditors concerned.

(3) The meeting must be convened in the way and be held in the
place or places, in this State or elsewhere, that the Supreme
Court directs.

(4) In considering whether to make an order for a meeting to be
held in another jurisdiction, the Supreme Court may have regard
to where creditors concerned reside.

340. Registrar to be given notice and opportunity to make
submissions

The Supreme Court may, on the application of an appropriate
person as defined in section 339(1), make an order under this
Division approving a compromise or arrangement if the Court is
satisfied that —

() atleast 14 days notice of the hearing of the application
for the order, or a shorter period of notice the Court or
the Registrar permits, has been given to the Registrar;
and
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(b) the Registrar has had areasonable opportunity to

examine —
(i) thetermsof that compromise or arrangement;
and

(i) the explanatory statement to be sent to creditors
or members under section 349,

and make submissions to the Couirt.

341. Results of 2 or more meetings

If the Supreme Court orders 2 or more meetings of creditors to
be held in relation to a proposed compromise or arrangement —

(@ themeetings are taken to form a single meeting; and

(b) thevotesin favour of the proposed compromise or
arrangement cast at each of the meetings are to be
added; and

(c) thevotes against the proposed compromise or
arrangement cast at each of the meetings are to be
added.

342. Per sons disqualified from administering compromise etc.

Except with the leave of the Supreme Court, a person cannot be
appointed to administer, and cannot administer, a compromise
or arrangement approved under this Act between a co-operative
and any of its creditors or members, whether by the terms of the
compromise or arrangement or under a power given by the
terms of a compromise or arrangement, if the person —

(@) isamortgagee of property of the co-operative; or
(b) isanauditor or an officer of the co-operative; or

(c) isanofficer of acorporation that is a mortgagee of
property of the co-operative; or

(d) isnot aregistered liquidator under the Corporations Act
unless the person is a corporation authorised by or under
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343.

345.
)

alaw of this State to administer the compromise or
arrangement concerned; or

(e) isanofficer of acorporation related to the co-operative,
or

(f) unlessthe Registrar directsin writing that this paragraph
does not apply in relation to the person in relation to the
co-operative, has at any time within the last 12 months
been an officer or promoter of the co-operative or of a
related corporation of the co-operative.

Application of Schedule 4 to person appointed

Schedule 4 clauses 16, 18(2) and (4), 19, 23 and 25 apply to a
person appointed to administer a compromise or arrangement as
if the appointment were an appointment of the person asa
receiver and manager of property of the co-operative and asif a
reference to areceiver were areference to that person.

Application of Corporations Act to person appointed

A person appointed to administer a compromise or arrangement
is declared to be an applied Corporations legislation matter for
the purposes of the Corporations (Ancillary Provisions)
Act 2001 Part 3 in relation to the Corporations Act section 536
asif —
(@ the appointment were an appointment as a liquidator of
the co-operative; and
(b) areferencein the section to aliquidator were areference
to that person; and

(c) areferencein that section to ASIC were areferenceto
the Registrar.

Copy of order to be attached to rules

A co-operative must ensure that a copy of an order of the
Supreme Court approving a compromise or arrangement is
attached to each copy of the rules of the co-operative issued
after the order is made.
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2

346.
)

2

347.
)

Penalty: afine of $2 000.

The Supreme Court may, by order, exempt a co-operative from
compliance with this section or determine the period during
which the co-operative must comply.

Directorsto arrangefor reports

When a compromise or arrangement (whether or not for the
purposes of or in connection with a scheme for the
reconstruction of a co-operative or the merger of any 2 or more
co-operatives) has been proposed, the directors of the
co-operative must —

(8 if ameeting of the members of the co-operative by
resolution so directs, instruct the accountants or legal
practitioners or both named in the resolution to report on
the proposals and send their report or reports to the
directors as soon as practicable; and

(b) make any report or reports so obtained available at the
registered office of the co-operative for inspection by
the members and creditors of the co-operative at least
7 days before the day of the meeting ordered by the
Supreme Court or the holding of the specia postal
ballot, as appropriate.

If subsection (1) is not complied with, each director of the
co-operative commits an offence.

Penalty: afine of $2 000.

Power of Supreme Court torestrain further proceedings

If a proposed compromise or arrangement is between a
co-operative and any of its creditors and no order has been made
or resolution passed for the winding-up of the co-operative, the
Supreme Court may restrain further proceedingsin an action or
other civil proceeding against the co-operative except by leave
of the Supreme Court and subject to such terms as the Supreme
Court imposes.
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2

348.

(1)

(2)

349.

)

)

The Supreme Court’s power under this section isin addition to
any of its other powers and cannot be exercised except on
application by the co-operative or of any creditor or member of
the co-operative.

Supreme Court need not approve compromise or
arrangement takeovers

The Supreme Court need not approve a compromise or
arrangement unless —

() itissatisfied that the compromise or arrangement has
not been proposed for the purpose of enabling any
person to avoid the operation of any of the provisions of
Part 11 Division 2; and

(b) thereisproduced to the Supreme Court a statement in
writing by the Registrar stating that the Registrar has no
objection to the compromise or arrangement.

The Supreme Court need not approve a compromise or
arrangement merely because a statement by the Registrar stating
that the Registrar has no objection to the compromise or
arrangement has been produced to the Supreme Court.

Division 2 — Explanatory statements

Explanatory statement required to accompany notice of
meeting etc.

An explanatory statement must accompany every notice —

() that issent to acreditor of aco-operative calling a court
ordered meeting to obtain agreement to a compromise or
arrangement; or

(b) that issent to amember of aco-operative for the
purpose of the conduct of the special postal ballot to
obtain agreement to the compromise or arrangement.

In every notice of ameeting referred to in subsection (1) that is
given by advertisement there must be included either a copy of
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the explanatory statement or notification of the place at which
and the way in which creditors entitled to attend the meeting
may obtain copies of the explanatory statement.

(3) Theexplanatory statement must —

(@) explainthe effect of the compromise or arrangement
and, in particular, state —

(i) material interests of the directors, whether as
directors, members or creditors of the
co-operative or otherwise; and

(ii) the effect on those interests of the compromise or
arrangement in so far asthat effect is different
from the effect on the like interests of other
persons;

and
(b) setout—

(i) theinformation prescribed by the regulations;
and

(i) other information that is material to the making
of adecision by a creditor or member whether or
not to agree to the compromise or arrangement,
is within the knowledge of the directors and has
not previously been disclosed to the creditors or
members.

(4) Subsection (1)(a) does not apply in the case of a creditor whose
debt does not exceed $200 unless the Supreme Court orders
otherwise.

(5 Thenotice calling the meeting that is sent to a creditor referred
to in subsection (1)(a) must specify a place at which a copy of
the explanatory statement can be obtained on request.

(6) The co-operative must comply with arequest under
subsection (5) as soon as practicable.
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350.
D)
2

3)

(4)

351.
N

(2)

Requirementsfor explanatory statement
An explanatory statement must be as approved by the Registrar.

If the compromise or arrangement affects the rights of debenture
holders, the explanatory statement must specify —

(@ any materia interests of the trustees for the debenture
holders, whether as such trustees, as members or
creditors of the co-operative or otherwise; and

(b) the effect on those interests of the compromise or
arrangement to the extent that that effect is different
from the effect on the like interests of other persons.

If anotice given by advertisement includes a notification that
copies of the explanatory statement can be obtained in a
particular way, the co-operative must give a copy of the
statement free of charge to each creditor or member entitled to
attend the meeting or vote in the ballot who appliesfor it in that
way.

Each person who is adirector or trustee for debenture holders
must give notice to the co-operative of such matters relating to
the person as are required to be included in the explanatory
statement.

Contravention of Division — offence by co-operative

If aprovision of this Division is contravened, the co-operative
concerned and any other person involved in the contravention
commits an offence.

Penalty: afine of $2 000.

It is a defence to a prosecution for an offence under

subsection (1) if it is proved that the contravention was due to
the failure of aperson, other than the defendant, who isa
director of the co-operative or atrustee for debenture holders of
the co-operative, to supply for the purposes of the explanatory
statement particulars of the person’ sinterests.
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Divison 3 — Facilitating reconstructions and mergers

352. Provisionsfor facilitating reconstructions and mergers

(1) Inthissection —
co-operative includes aforeign co-operative,

liabilities includes duties of any description, including duties
that are of a personal character or are incapable under the
genera law of being assigned or performed vicarioudly;

property includes rights and powers of any description,
including rights and powers that are of a personal character and
are incapable under the general law of being assigned or
performed vicarioudly.

(2) Thissection appliesif an application is made to the Supreme
Court under this Part for the approval of a compromise or
arrangement and it is shown to the Court that —

(@) the compromise or arrangement has been proposed for
the purposes of a scheme for the reconstruction of a
co-operative or the merger of a co-operative with
another co-operative or with another corporation; and

(b) under the scheme all or part of the undertaking or of the
property of a co-operative concerned in the scheme (the
transferor) isto be transferred to another corporation
(the transferee) and the transferee is not a company
within the meaning of the Corporations Act.

(3) If thissection applies, the Supreme Court may, either by the
order approving the compromise or arrangement or by alater
order provide for any one or more of the following —

(@ thetransfer to the transferee of al or part of the
undertaking and the property or liabilities of the
transferor;

(b) theallotting or appropriation by the transferee of shares,
debentures, co-operative capital units, policies or other
interestsin the transferee that, under the compromise or
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arrangement, are to be allotted or appropriated by the
transferee to or for a person;

(c) the continuation by or against the transferee of legal
proceedings pending by or against the transferor;

(d) thederegistration, without winding-up, of the transferor;

(e) theprovision to be made for any persons who, within
the time and in the way the Court directs, dissent from
the compromise or arrangement;

(f) thetransfer or allotment of any interest in property to a
person concerned in the compromise or arrangement;

(g) theincidental, consequential and supplemental matters
necessary to ensure that the reconstruction or merger is
fully and effectively carried out.

(4) If an order made under this section provides for the transfer of
property or liabilities, then, by virtue of the order —

(@ theproperty istransferred to and vestsin the transferee
free, in the case of a particular property if the order so
directs, from a charge that is under the compromise or
arrangement to cease to have effect; and

(b) theliabilities are transferred to and become the liabilities
of the transferee.

(5) If an order is made under this section, each body to which the
order relates must, within 14 days after the making of the order,
lodge with the Registrar an office copy of the order.

(6) If the Registrar isrequired by the Court to appear and assist the
Court in making an order under this section, the Court may
make an award of coststo the Registrar for the appearance.
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Division 4 — Acquisition of shares of dissenting shareholders

353.

354.
D)

(2)

355.

)

Definitions

In this Division —

dissenting shareholder, in relation to a scheme or contract,
means a shareholder who has not assented to the scheme or

contract or who has failed to transfer the shareholder’ s shares
under the scheme or contract;

excluded shares, in relation to a scheme or contract involving a
transfer to a person of sharesin aclass of sharesin a
co-operative, means shares in the class that, when the offer
relating to the scheme or contract is made, are held by —

(@ inany case, the person or anominee of the person; or
(b) if the personisacorporation, asubsidiary of the body.

Schemes and contractsto which Division applies

This Division applies to a scheme or contract involving a
transfer of sharesin a co-operative (the transferor) to a person
(the transferee) that has, within 4 months after the making of
the offer relating to the scheme or contract by the transferee,
been approved by the holders of at least 90% in nominal value
of all the shares (other than excluded shares) to which the offer
relates.

This Division does not apply to a scheme or contract arising out
of the making of an offer to which Part 11 Division 2 applies.

Acquisition of shares pursuant to noticeto dissenting
shareholder

The transferee under the scheme or contract may, within

2 months after the offer is approved, give notice as prescribed
by the regulations (a compulsory acquisition notice) to a
dissenting shareholder that the transferee wishes to acquire the
shares held by that shareholder.
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2

3)

(4)

(5)

356.

If acompulsory acquisition notice is given, the dissenting
shareholder may, by written notice given to the transferee
within one month after the day on which the compul sory
acquisition notice was given, ask for a statement in writing of
the names and addresses of al other dissenting shareholders as
shown in the register of members and the transferee must give
that statement.

Having given the compul sory acquisition notice, the transferee

is, unless the Supreme Court orders to the contrary, entitled and
bound to acquire the shares of the dissenting shareholder on the
terms on which, under the scheme or contract, the shares of the
approving shareholders are to be transferred to the transferee.

The Supreme Court may give an order to the contrary only on
the application of the dissenting shareholder made within the
later of 28 days after the compulsory acquisition notice was
given or within 14 days after a statement asked for under
subsection (2) was given.

If aternative terms are offered to the approving shareholders —

(8 thedissenting shareholder is entitled to elect which of
those terms are preferred but must make the election
within the time allowed for making an application to the
Supreme Court under subsection (4); and

(b) if the dissenting shareholder fails to make the election
within the time, the transferee may, unless the Supreme
Court orders otherwise, decide which of thetermsisto
apply to the acquisition of the shares of the dissenting
shareholder.

Restrictions when excluded shar es exceed 10%

If the nominal value of excluded sharesis more than 10% of the
total nominal value of all the shares, including excluded shares,
to be transferred under the scheme or contract, section 355 does
not apply unless —
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(8 thetransferee offersthe sametermsto al holders of the
shares, other than excluded shares, to be transferred
under the scheme or contract; and

(b) the holders who approve the scheme or contract together
hold at least 90% in nominal value of the shares (other
than excluded shares) to be transferred under the scheme
or contract and are also at least 75% in number of the
holders of those shares, with joint owners of shares
being counted as one person.

357. Remaining shareholders may require acquisition

(1) If, under ascheme or contract to which this Division applies, the
transferee becomes beneficially entitled to sharesin the
transferor that, together with other sharesin the transferor to
which the transferee or a corporation related to the transferee is
beneficially entitled, comprise or include 90% in nominal value
of the sharesto which the offer relates, then —

(@ thetransferee must, within 28 days after becoming
beneficially entitled to the shares, give notice of the fact
as prescribed by the regulations to the holders of the
remaining shares concerned who, when the notice was
given, had not assented to the scheme or contract or
been given a compulsory acquisition notice by the
transferee under this Division; and

(b) aholder referred to in paragraph (a) may, within
3 months after being given that notice, by notice to the
transferee require the transferee to acquire the holder’s
share and, if alternative terms were offered to the
approving shareholders, elect which of those termsthe
holder will accept.

(2) If ashareholder gives notice under this section with respect to
the shareholder’ s shares, the transferee is entitled and bound to
acquire those shares —

(@ onthetermson which under the scheme or contract the
shares of the approving shareholders were transferred to
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the transferee and, if alternative terms were offered to
those shareholders, on the terms for which the
shareholder has elected, or, if no election is made, for
whichever of the terms the transferee determines; or

(b) onsuch other terms as are agreed or as the Supreme
Court, on the application of the transferee or of the
shareholder, considers appropriate to order.

358. Transfer of shares pursuant to compulsory acquisition

(1) A transferee who has given a compulsory acquisition notice
must —

(@ sendacopy of the notice to the transferor together with
an instrument of transfer for the shares that the
transferee is entitled to acquire under this Division and
that is executed, on the shareholder’ s behalf, by a person
appointed by the transferee and, on the transferee’ s own
behalf, by the transferee; and

(b) pay, dlot or transfer to the transferor the consideration
for the shares.

(2) Thetransferee must do so within 14 days after whichever of the
following happens last —

(@) theperiod of 28 days after the day on which the
compulsory acquisition notice was given expires,

(b) theperiod of 14 days after a statement of the names and
addresses of dissenting shareholdersis supplied under
this Division expires;

(c) if an application has been made to the Supreme Court by
a dissenting shareholder, the application is disposed of.

(3 When the transferee has complied with this section, the
transferor must register the transferee as the holder of the
shares.

(4) This section does not apply if the Supreme Court on the
application of the dissenting shareholder orders to the contrary.
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359.
N

(2)

3)

(4)

Disposal of consideration for shares compulsorily acquired

Amounts received by the transferor under this Division must be
paid into afinancial institution account established for the
purpose of depositing those amounts, and the amounts, and any
other consideration received, are to be held by the transferor in
trust for the persons entitled to the sharesin relation to which
the amounts and other consideration were received.

If an amount or other property received by the transferor under
this Division has been held in trust by the transferor for a person
for at least 2 years, the transferor must pay the amount or
transfer the consideration, and any accretions to it and any
property that may become substituted for it or for part of it, to
the Registrar.

Anything paid or transferred to the Registrar under

subsection (2) is declared to be applied Corporations legislation
matter for the purposes of the Corporations (Ancillary
Provisions) Act 2001 Part 3 in relation to the provisions of the
Corporations Act Part 9.7, subject to the following
modifications —

(8 areferencein the provisionsto unclaimed property isto
be read as areference to the thing paid or transferred to
the Registrar under subsection (2);

(b) areferenceinthe provisionsto ASIC istoberead asa
reference to the Registrar;

(c) areferencein the provisionsto the Commonwealth isto
be read as areference to this State;

(d) any other modifications, within the meaning of the
Corporations (Ancillary Provisions) Act 2001 Part 3,
that are prescribed by the regulations.

The transferor must comply with subsection (2) before the end
of 10 years after the day on which the amount was paid, or the
consideration was alotted or transferred, to the transferor.
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Division 5— Miscellaneous

360. Notification of appointment of scheme manager

Within 14 days after being appointed to administer a
compromise or arrangement approved under this Part, a person
must lodge with the Registrar awritten notice of the
appointment.

Penalty: afine of $1 000.

361. Power of Supreme Court to requirereports

When an application is made to the Supreme Court under this
Part in relation to a proposed compromise or arrangement, the
Supreme Court may —

(8 before making an order on the application, require the
Registrar or another person to give to the Court a report
asto—

(i) theterms of the compromise or arrangement or
of the scheme for, or in relation to, which the
compromise or arrangement has been proposed,;
and

(i)  the conduct of the officers of the body or bodies
concerned; and

(iii)  any other matters that, in the opinion of the
Registrar or that person, ought to be brought to
the attention of the Court;

and
(b) indeciding the application, have regard to anything
contained in the report; and

(c) make any order as to the payment of the costs of
preparing and giving the report as the Court considers

appropriate.

As at 22 Oct 2009 No. 24 of 2009 page 211
Extract from www.slp.wa.gov.au, see that website for further information



Co-operatives Act 2009

Part 13

Arrangements and reconstructions

Division 5 Miscellaneous

s. 362

362.
ey

2

363.

364.

Effect of out-of-jurisdiction compromise or arrangement

A compromise or arrangement that is binding on any creditors
of aforeign co-operative because of a provision of the law of
another State or a Territory that correspondsto this Part is also
binding on the creditors of the foreign co-operative whose debts
are recoverable by action in a court of this State.

If acourt of another State or a Territory makes an order under a
provision of the law of that State or Territory that is prescribed
by the regulations as corresponding to a provision of this Part,
the order istaken to have been made by the Supreme Court of
Western Australia under the corresponding provision of this Act
and has effect and may be enforced accordingly.

Jurisdiction to be exercised in harmony with Cor porations
Act jurisdiction

The jurisdiction of the Supreme Court under this Part is
intended to complement the Supreme Court’ s jurisdiction under
the Corporations Act, as applied under this Act, and should be
exercised in harmony with that jurisdiction.

Registrar may appear etc.

In any proceedings before the Supreme Court under this Part,
the Registrar is entitled to appear and be heard, either in person
or by the Registrar’ s properly appointed representative.

page 212

No. 24 of 2009 As at 22 Oct 2009
Extract from www.slp.wa.gov.au, see that website for further information



Co-operatives Act 2009

Mutual recognition Part 14
Introductory Division 1
s. 365

Part 14 — Mutual recognition

Division 1 — Introductory

365. Definitions

In this Part —

authorisation notice means a written notice issued by the
Registrar under this Part to aforeign co-operative stating that
the co-operative is authorised to carry on business in this State;

co-operatives law means alaw of another State that, under
section 367(1), is certified to be a co-operatives law for the
purposes of this Part;

non-participating co-operative means aforeign co-operative
other than a participating co-operative;

participating co-operative means aforeign co-operative that is
registered, incorporated or formed under, or subject to, a
co-operatives law;

participating registrar means a person exercising the functions
of aregistrar under a co-operatives law;

participating State means any State in which a co-operatives
law isinforce;

State includes the Australian Capital Territory and the Northern
Territory.

366. What constitutes carrying on business
(1) For the purposes of this Part, aforeign co-operative carries on
businessin this State if it —
(@ solicitsfor membersin this State; or

(b) seekssharecapita in this State, takes depositsin this
State or offers other securitiesin the co-operative in this
State; or

(c) provides any goods or services within this State.

As at 22 Oct 2009 No. 24 of 2009 page 213
Extract from www.slp.wa.gov.au, see that website for further information



Co-operatives Act 2009

Part 14
Division 1
s. 367

Mutual recognition
Introductory

(2) A foreign co-operativeis not to be regarded as carrying on
businessin this State merely because in this State it —

(@
(b)
(©
(d)
(€)
(f)
(9
(h)
(i)

Is or becomes a party to an action or suit or arbitration
proceeding; or

effects settlement of an action, suit or proceeding or of a
claim or dispute; or

holds meetings of its directors or members or carries on
other activities concerning its internal affairs; or

maintains an account with an authorised deposit taking
institution; or

effects a sale through an independent contractor; or
solicits or procures an offer that becomes a binding

contract only if the offer is accepted outside this State;
or

creates evidence of adebt or creates a charge on rea or
personal property; or

secures or collects any of its debts or enforcesits rights
in regard to any securities relating to the debts; or

conducts an isolated transaction that is completed within
aperiod of 31 days not being one of a number of similar
transactions repeated from time to time.

367. Co-oper ativeslaw

(1) A law of another State is a co-operatives law for the purposes of
this Part if the Minister certifiesin writing that the law
substantially corresponds to the provisions of this Act, including
this Part.

(2) TheMinister must notify the Minister administering a
co-operatives law in another State when the law is certified to
be a co-operatives law under this Division.
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368. Excluded matter

(1) A foreign co-operative authorised under this Part to carry on
businessin this State is declared to be an excluded matter for
the purposes of the Corporations Act section 5F in relation to
the whole of the Corporations legislation other than to the extent
specified in this section.

(2) Subsection (1) does not exclude the application of the following
provisions of the Corporations legislation to foreign
co-operatives to the extent that those provisions would
otherwise be applicable to them —

(@

(b)
(©)
(d)

(€)

(f)

(9)

(h)

provisions relating to a matter that the regulations
provide is not to be excluded from the operations of the
Corporations Act;

provisions relating to the role of a co-operative in the
formation of a company;

provisions relating to substantial holdings of shares, by
or involving a co-operative, in acompany;

provisions conferring or imposing functions on a
co-operative as amember, or former member, of a
corporation;

provisions relating to dealings by a co-operativein
financia products of a corporation, other than financial
products of the co-operative itself;

provisions conferring or imposing functions on a
co-operative in its dealings with a corporation, not being
dealingsin financial products of the co-operative;

provisions relating to financial products of a
co-operative, other than shares in, co-operative capital
unitsin, debentures of or deposits with a co-operative;
provisions relating to financial markets and participants
in financial markets;

provisions relating to financial services licensees whose
licence covers dealing in, or providing advice about,
financia products,
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()

(k)

()

(m)
(n)

provisions relating to carrying on afinancial services
business,

provisions relating to financial statements, and audits of
financia statements, of financial services licensees
whose licence covers dealing in, or providing advice
about, financial products,

provisions relating to clients of financial services
licensees whose licence covers dealing in, or providing
advice about, financial products,

provisions relating to registers of interestsin financial
products;

provisions relating to powers of a Court to cure
procedura irregularities and to make other orders.

(3) Toremovedoubt it isdeclared that subsection (1) does not
operate to exclude the operations of the following provisions of
the Corporations Act except in relation to sharesin, CCUs
issued by, debentures of or deposits with aforeign

co-operative —
(@ Partl.2A;
(b) Chapter 2L;
(c) Chapter 6CA;
(d) Chapter 6D;
(e) Part7.10.

Division 2— Mutual recognition of foreign co-oper atives

3609. Operation of foreign co-operativesin this State

A foreign co-operative must not carry on businessin this State
as a co-operative unlessit is authorised under this Part to carry
on businessin this State.

Penalty: afine of $24 000.
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370. Authorisation to carry on business

(1) A participating co-operativeis, by this Act, authorised to carry
on business in this State after notifying the Registrar in
accordance with section 372 that the participating co-operative
intends to carry on businessin this State.

(2) Theauthorisation of a participating co-operative is subject to the
same conditions or restrictions that apply to the carrying on of
its business under its registration in the participating State.

(3) A non-participating co-operativeis, by this Act, authorised to
carry on businessin this State if the Registrar issues an
authorisation notice to the co-operative.

371. Registration under Companies (Co-operative) Act 1943

A company, as defined in the Companies (Co-operative)

Act 1943 section 328(1), that is registered under Part X| of that
Act immediately before the commencement of section 369 is
taken to be aforeign co-operative authorised under this Part of
this Act to carry on businessin this State, and the Companies
(Co-operative) Act 1943 ceases to apply to that company.

372. Notification to Registrar

(1) A foreign co-operative that proposes to carry on businessin this
State must lodge with the Registrar awritten notice in the form
approved by the Registrar.

(2) The notice must be accompanied by the following —

(@ astatement signed by 2 directors, or adirector and the
secretary of the co-operative, asto the following
matters —

(i) that the co-operativeis able to pay its debts as
and when they become due and payable;

(ii)  that the co-operative complies and will continue
to comply with the provisions of applicable laws
of another State or other place under which the
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(b)

(©)
(d)

co-operative is registered, incorporated or
formed;

(iii)  that no legal proceedings have been commenced
or are pending against the co-operative in respect
of afallureto comply, in its capacity asa
co-operative, with alaw of another State or any
other place in which the co-operative carries on
business under which the co-operativeis
registered, incorporated, formed or authorised to
carry on business,

(iv) thefull name and address of each person whois
to act as agent of the co-operative in this State;

(v) theaddress of the proposed principal office of
the co-operative in this State, if any;

(vi) the name under which the co-operative proposes
to carry on businessin this State;

acopy of the certificate of registration, incorporation or
formation of the co-operative and particulars of any
condition or restriction to which the registration,
incorporation or formation is subject;

any other documents or information that the Registrar
may require or that are prescribed by the regulations;

the fee prescribed by the regulations.

(3 Inthe case of anon-participating co-operative, the notice must
also be accompanied by the following —

@
(b)

(©)
(d)

acopy of the current rules of the co-operative;

acopy of the latest financial report, directors’ report and
auditor’ s report for the co-operative;

the full name, date of birth and address of each director
of the co-operative;

details of the proposed business activities to be carried
on in this State;
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373.
D)

(2)

3)

374.

(e) detailsof any changes required to be registered under
thisAct.

Authorisation noticesfor participating co-oper atives

Subject to subsection (2), the Registrar must, on a notice and
accompanying documents being lodged in accordance with
section 372 by a participating co-operative, issue to the
co-operative awritten notice stating that the co-operativeis
authorised to carry on businessin this State.

The Registrar may refuse to issue to the co-operative awritten
notice under subsection (1) if the Registrar is satisfied that the
name under which the co-operative proposes to carry on
businessin this State is likely to be confused with the name of a
corporation or aregistered business name.

A failure to issue a notice to a participating co-operative under
this section does not affect the authority of the co-operative to
carry on businessin this State.

Authorisation notices for non-participating co-oper atives

The Registrar may issue to a non-participating co-operative a
written notice stating that the co-operative is authorised to carry
on business in this State if a notice and accompanying
documents are lodged by the co-operative in accordance with
section 372 and the Registrar is satisfied that the rules of the
co-operative —

(8 comply with co-operative principles; and

(b) include acceptable active membership provisions; and

(c) provide procedures acceptable to the Registrar for
disclosure of information; and

(d) provide that amember has one vote only; and
(e) make adequate provision for the duties of directors; and

(f) provide for acceptable accounting standards for the
co-operative.
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375. Name of foreign co-oper ative

A foreign co-operative that is authorised to carry on businessin
this State must do so under a name that is not likely to be
confused with the name of a corporation or a registered business
name.

376. When foreign co-operative not authorised to carry on
business
A foreign co-operative ceases to be authorised to carry on
businessin this State if —

(@) itisderegistered or otherwise ceasesto exist asa
co-operative under the laws of the placein whichiitis
registered, incorporated or formed; or

(b) itsauthority to carry on businessin this Stateis
withdrawn under section 377; or

(c) theRegistrar notifiesit under section 383(3) that it is not
authorised to carry on businessin this State; or

(d) inthe case of a non-participating co-operative, the
Registrar decides not to issue an authorisation notice to
the co-operative.

377. Withdrawal of authority to carry on business
(1) The Registrar may give written notice to aforeign co-operative
requiring it to show cause (a show cause notice), within the
period specified in the notice, why its authority to carry on
businessin this State should not be withdrawn on any one or
more of the following grounds —

(@ that the name under which the co-operative carries on
business or proposesto carry on businessin this State
does not comply with this Division;

(b) that any of the statements, documents or information
notified or lodged by the co-operative under this
Division are materialy false or misleading;
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(2)

3)

(4)

(5)

(6)

378.

(c) that the circumstances of the co-operative have
materially changed since the date the notice under
section 372 was lodged by the co-operative;

(d) that the co-operative has, after notice from the Registrar,
failed to comply with provisions of this Act applicable
to the co-operative or provisions of the rules of the
co-operative.

A show cause notice may be given if the Registrar considers
that there are reasonable grounds to do so.

The show cause notice must specify the period, being at least
14 days, within which it must be complied with.

The foreign co-operative may, within the period specified in the
show cause notice, make ora or written submissions to the
Registrar and provide evidence with respect to any of the
matters to which the notice rel ates.

The Registrar must consider any submissions made, or evidence
adduced, in compliance with subsection (4) and may, if the
Registrar is satisfied that any of the grounds referred to in
subsection (1) has been established in relation to the foreign
co-operative, give the co-operative a written notice withdrawing
its authority to carry on businessin this State.

The Registrar may withdraw a show cause notice or other notice
given under this section.

Appeals

A foreign co-operative may appeal to the Supreme Court against
the following decisions —

(@) adecision not to issue an authorisation notice to the
co-operative;

(b) adecision of the Registrar to give written notice to the
co-operative that it is not authorised to carry on business
in this State.
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379. Application of Act and regulationsto foreign co-oper atives

380.

@)

(2)

3)

The provisions of this Act specified in —
(@ Schedule5; and
(b) theregulations,
apply, with all necessary modifications and any modifications

prescribed by the regulations, to aforeign co-operative that is
authorised to carry on business in this State under this Part.

Division 3 — General

Name and place of origin to appear on business and other
documents

The name and place of origin of aforeign co-operative must
appear in legible characters on its seal, and on any of the
following documents issued, signed or endorsed by or on behalf
of the co-operative —

(@ abill of exchange, promissory note, cheque or other
negotiabl e instrument;

(b) areceipt or letter of credit issued by the co-operative;
(c) adocument of aclass prescribed by the regulations.
If subsection (1) is contravened, the co-operative is guilty of an
offence.
Penalty: afine of $2 000.
An officer of aforeign co-operative or a person on its behalf
must not —
(@) useased of the co-operative; or
(b) sign or authorise to be signed on behalf of the
co-operative any document referred to in subsection (1),
in or on which the co-operative’ s name does not appear in
legible characters.
Penalty: afine of $2 000.
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(4) A director of aforeign co-operative who knowingly authorises
or permits a contravention of this section is guilty of an offence.

Penalty: afine of $2 000.

381. Supply of information to participating Registrars

The Registrar must, if requested to do so by a participating
Registrar, supply free of charge to the participating Registrar
information, or copies of public documents, held by the
Registrar relating to a co-operative, including aforeign
co-operative.

382. Registrar to benotified of changes

A foreign co-operative must lodge with the Registrar particulars
of any change in the information provided by the co-operative
under section 372, other than section 372(3)(e), within 28 days
of the change.

Penalty: afine of $2 000.

383. Cessation of business

(1) A foreign co-operative authorised to carry on business under
this Part must, within 7 days of ceasing to carry on businessin
this State as a co-operative, give the Registrar written notice of
that fact.

Penalty: afine of $6 000.

(2) On notifying the Registrar that it has ceased to carry on business
as a co-operativein this State, aforeign co-operative is no
longer required to comply with this Part, other than Division 4,
and cannot carry on businessin this State as a co-operative.

(3) Unlessthe Registrar has been given written notice that the
foreign co-operative will resume carrying on business in this
State as a co-operative, the Registrar must, 12 months after
receiving the notice under subsection (1), notify the
co-operative that it is not authorised to carry on businessin this
State.
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(4) If aforeign co-operative which has given notice under
subsection (1) —

(& giveswritten notice to the Registrar that it will resume
carrying on business as a co-operative in this State; and

(b) has not received notice from the Registrar that it is not
authorised to carry on businessin this State,

the co-operative has authority to carry on businessin this State
and must comply with this Part.

384. Functions conferred on Registrar under co-oper atives law

The Registrar may exercise any function conferred on the
registrar by or under a co-operatives law.

Division 4 — Winding-up of foreign co-oper ativesin this State

385. Winding-up torelate to State activities

(1) ThisDivision appliesto the winding-up of the affairs of a
foreign co-operativein or in relation to this State.

(2) A foreign co-operative may be wound-up under this Division
even though it has been wound-up or deregistered or has
otherwise ceased to exist as a co-operative under or because of
the laws of the place in which it is registered, incorporated or
formed.

(3 ThisDivision has effect in addition to, and not in derogation of,
any other provisions of this Act or any other law with respect to
the winding-up of co-operatives.

386. Supreme Court may order winding-up
(1) The Supreme Court may order the winding-up of aforeign
co-operative if —

(@) theRegistrar has, as aresult of an inquiry conducted
under Part 15 Division 2 or 4, stated that it isin the

page 224 No. 24 of 2009 As at 22 Oct 2009
Extract from www.slp.wa.gov.au, see that website for further information



Co-operatives Act 2009

Mutual recognition Part 14
Winding-up of foreign co-operatives in this State Division 4
s. 387

interest of the public, of the members, or of the
creditors, that the co-operative be wound-up; or

(b) the co-operative' s authority to carry on businessin this
State has been withdrawn under this Act; or

(c) the co-operative has been deregistered or has ceased to
exist as a co-operative in the place in which it was
registered, incorporated or formed or has ceased to carry
on business in that place.

(2) The Registrar may apply to the Supreme Court for the
winding-up of aforeign co-operative on any of the grounds
referred to in subsection (1).

(3 TheRegistrar must, as soon as possible after making an
application under this section, give a copy of the application to
the foreign co-operative the subject of the application.

387. Application of Corporations Act to winding-up of foreign
Co-oper atives

(1) Thewinding-up or deregistration or withdrawal of an authority
to carry on businessin this State of aforeign co-operativeis
declared to be an applied Corporations legislation matter for the
purposes of the Corporations (Ancillary Provisions) Act 2001
Part 3 in relation to the Corporations Act Parts 5.4B and 5.6 and
section 601AE.

(2) The Corporations Act Parts 5.4B and 5.6 are applied subject to
the modifications set out in Schedule 6.

(3) The Corporations Act section 601AE appliesto property that
vests in the Registrar under section 388 asif the property were
vested in the Registrar under section 601AD(2) of that Act.

(4) Thefact that aforeign co-operative has been deregistered or has
ceased to exist as a co-operative in the place in which it was
registered, incorporated or formed does not affect the liability of
amember or former member as a contributory on a winding-up
under this Division.
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388.
D)

2

3)

Outstanding property of foreign co-operative

This section appliesif, after the winding-up of aforeign
co-operative in this State, outstanding property of the body
remainsin this State.

The estate and interest in the property, at law or in equity, of the
body or its liquidator at that time, together with al claims, rights
and remedies that the co-operative or its liquidator then had in
respect of the property, vests by force of this sectionin —

(@) if the co-operative was registered, formed or
incorporated in Australia or an external Territory, the
person entitled to the property under the law of the place
in which the co-operative was registered, formed or
incorporated; or

(b) inany other case, the Registrar.

If any claim, right or remedy of aliquidator may under this
Division be made, exercised or availed of only with the
approval or concurrence of the Supreme Court or some other
person, the Registrar may, for the purposes of this section,
make, exercise or avail himself or herself of the claim, right or
remedy without the approval or concurrence.

Division 5— Mergers and transfers of engagements

389. Definitions
In this Division —
appropriate Registrar, in relation to a proposed merger or
transfer of engagements, means —
(8 the State Registrar, if the merger isto result in a State
co-operative or the transfer isto a State co-operative; or
(b) the participating Registrar, if the merger istoresultina
co-operative under the co-operatives law of the
participating State concerned or the transfer isto such a
co-operative;
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State co-operative means a co-operative registered in this State,
other than aforeign co-operative;

State Registrar means the Registrar of this State.

390. Authority for merger or transfer of engagements

(1) A State co-operative and a participating co-operative may
consolidate all or any of their assets, liabilities and undertakings
by way of merger or transfer of engagements approved under
this Division.

(2) A State co-operative and a non-participating co-operative may
consolidate all or any of their assets, liabilities and undertakings
by way of merger or transfer of engagements approved under
thisDivision if —

(@ themerger isto result in a State co-operative; or
(b) thetransfer isto a State co-operative.

391. Requirements befor e application can be made

(1) Before a State co-operative and a participating co-operative can
apply for approval under this Division of a merger or transfer of
engagements, the proposed merger or transfer must have been
approved by each of the co-operatives by —

(@) aspecia resolution passed by specia postal ballot; or
(b) if permitted by subsection (3), by a special resolution, or
by aresolution of the board, of the co-operative.

(2) Before a State co-operative and a non-participating co-operative
can apply for approval under this Division of amerger or
transfer of engagements, the proposed merger or transfer of
engagements —

(@ must have been approved —

(i) inthe case of the non-participating co-operative,
by a special resolution of the co-operative; and
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(i) inthe case of the State co-operative, by a special
resolution passed by specia posta ballot;

or

(b) if permitted by subsection (3), must have been
approved —

(i) inthe case of the non-participating co-operative,
by aresolution of the board of the co-operative;
and

(i) inthe case of the State co-operative, by a specia
resolution, or by aresolution of the board, of the
co-operative.

(3 The proposed merger or transfer of engagements may be
approved by special resolution, or by a resolution of the board,
of the co-operative if —

(@ the State Registrar consents to that procedure applying
in the particular case; and

(b) inthe case of amerger or transfer affecting a
participating co-operative, the participating Registrar
also consents to that procedure applying in the particular
case.

(4) A consent referred to in subsection (3) may be granted subject
to conditions, including a condition that a disclosure statement
be provided to members or directors.

(5 A co-operative that contravenes a condition of aconsent is
taken not to have been given consent.

392. Disclosure statement required

(1) A specia resolution of a State co-operative or foreign
co-operative is not effective for the purposes of this Division
unless this section has been complied with.

(2) Section 186 does not apply where a specia resolution by means
of special postal ballot is required under this Division.
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(3) Each co-operative must send to each of its members a disclosure
statement approved by the appropriate Registrar specifying —

(@

(b)

(©)

(d)

(€)
(f)

(9)

the financial position of the State co-operative and the
foreign co-operative as shown in financial statements
that have been prepared as at a date that is not more than
6 months before the date of the statement; and

any interest that any officer of the State co-operative or
the foreign co-operative has in the proposed merger or
transfer of engagements; and

any compensation or other consideration proposed to be
paid, or any other incentive proposed to be given, to any
officer or member of the State co-operative or foreign
co-operative in relation to the proposed merger or
transfer of engagements; and

whether the proposal is a merger or transfer of
engagements and the reason for the merger or transfer of
engagements; and

in the case of atransfer of engagements — whether it is
atotal or partia transfer of engagements; and

in the case of amerger, whether the merged co-operative
will result in a State co-operative or a co-operative

under the co-operatives law of the participating State
concerned; and

any other information that the Registrar directs.

(4) Thedisclosure statement must be sent to the members of the
State co-operative or foreign co-operative so that it will in the
ordinary course of post reach each member who is entitled to
vote on the special resolution not later than —

(& if theresolution isto be decided at a meeting, 21 days
before the date of the meeting; or
(b) if theresolution isto be decided by a postal ballot,
21 days before the day on or before which the ballot
papers must be returned by members voting in the
ballot.
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(5) The appropriate Registrar may exempt the State co-operative or
foreign co-operative from complying with this section.

(6) The appropriate Registrar may grant an exemption, or approve a
disclosure statement, subject to any conditions the Registrar
considers appropriate.

393. Making an application

(1) Anapplication for approval of amerger or transfer of
engagements under this Division must be made to the State
Registrar and, if the merger or transfer affects a participating
co-operative, to the Registrar for the participating State
concerned in the way and form required by the Registrar
concerned.

(2) Anapplication for approval of amerger must be accompanied
by —
(@ 2 copies of the proposed rules of the merged
co-operative; and

(b) inthe case of a non-participating co-operative, details of
voting on the special resolution, if any, of the
co-operative; and

(c) any other information required by the Registrar to whom
the application is made.

394. Approval of merger

(1) If the State Registrar is the appropriate Registrar, he or she must
approve amerger pursuant to an application under this Division

if satisfied that —
(8 thisDivision has been complied with in relation to the
application; and
(b) the proposed rules of the merged co-operative are
adequate; and

(c) thecertificate of registration of the State co-operative
has been surrendered to the State Registrar; and

page 230 No. 24 of 2009 As at 22 Oct 2009
Extract from www.slp.wa.gov.au, see that website for further information



Co-operatives Act 2009

Mutual recognition Part 14
Mergers and transfers of engagements Division 5
s. 395

(d) inthe case of amerger with a participating co-operative,
the certificate of registration of the participating
co-operative has been surrendered to the Registrar for
the participating State concerned; and

() inthe case of amerger with a non-participating
co-operative, the merged co-operative will comply with
this Act; and

(f) thereisno good reason why the merged co-operative
and its rules should not be registered.

(2) If the State Registrar is not the appropriate Registrar, he or she
must approve amerger pursuant to an application under this
Division if satisfied that the merger has been approved under
the provision of the co-operatives law of the participating State
that corresponds with subsection (1).

(3) On approving an application for merger, the State Registrar
must —

(@ cancel theregistration of the State co-operative involved
in the merger; and

(b) if the merger isto result in a State co-operative, register
the merged co-operative and itsrulesand issueto it a
certificate of registration under this Act.

(4) A merger takes effect on the issue of the certificate of
registration for the merged co-operative, whether under this Act
or under the co-operatives law of the participating State
concerned.

395. Approval of transfer of engagements

(1) If the State Registrar is the appropriate Registrar, he or she must
approve atransfer of engagements pursuant to an application
under this Division if satisfied that —

(@ thisDivision has been complied with in relation to the
application; and
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(2)

3)

39.
D)

(b) therulesor proposed rules of the transferee co-operative
are adequate; and

() inthecase of atotal transfer of engagements from a
participating co-operative, the certificate of registration
of the participating co-operative has been surrendered to
the participating Registrar; and

(d) inthecase of atotal transfer of engagements from a
non-participating co-operative, the certificate of
registration of the non-participating co-operative has
been surrendered to the State Registrar; and

(e) inthecaseof atransfer of engagements by a
non-participating co-operative, the transferee
co-operative will comply with this Act; and

(f) thereisno good reason why the transfer of engagements
should not take effect.

If the State Registrar is not the appropriate Registrar, he or she
must approve atransfer of engagements pursuant to an
application under this Division if satisfied that the transfer has
been approved under the provision of the co-operatives law of
the participating State that corresponds with subsection (1).

A transfer of engagements takes effect on the day specified in
the approval of the State Registrar.

Effect of merger or transfer of engagements

In this section —

assets means any legal or equitable estate or interest (whether
present or future and whether vested or contingent) in real or
personal property of any description (including money) and
includes securities, choses in action and documents;
instrument means an instrument (other than this Act) that
creates, modifies or extinguishes rights or liabilities (or would
do soif lodged, filed or registered in accordance with any law)
and includes any judgment, order and process of a court;
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liabilities means liabilities, debts and obligations (whether
present or future and whether vested or contingent);

original co-operative means —
(@ inthecase of atransfer of engagements, the transferor
co-operative; or
(b) inthe case of amerger, each of the co-operatives that
are merging;
SUCCeSsor co-oper ative means —
(@ inthecaseof atransfer of engagements, the transferee
co-operative; or
(b) inthe case of amerger, the co-operative formed by the
merger.

(2) When amerger or transfer of engagements takes effect under
this Division (the transition day), the following provisions
apply to the extent necessary to give effect to the merger or
transfer —

(@) personswho were members of the original co-operative
immediately before the transition day are members of
the successor co-operative in accordance with itsrules;

(b) the assets of the original co-operative vest in the
successor co-operative without the need for any
conveyance, transfer, assignment or assurance;

(c) therightsand liabilities of the origina co-operative
become the rights and liabilities of the successor
co-operative;

(d) all proceedings by or against the origina co-operative
that are pending immediately before the transition day
are taken to be proceedings pending by or against the
successor co-operative;

(e) any act, matter or thing done or omitted to be done by,
to or in respect of the original co-operative before the
transition day is (to the extent to which that act, matter
or thing has any force or effect) to be taken to have been
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done or omitted by, to or in respect of the successor
co-operative;

(f) areferencein aninstrument or in any document of any
kind to the original body isto beread as, or asincluding,
areference to the new body.

(3) The operation of this section is not to be regarded —

@
(b)

(©)

as a breach of contract or confidence or otherwise as a
civil wrong; or

as abreach of any contractual provision prohibiting,
restricting or regulating the assignment or transfer of
assets, rights or liabilities; or

as giving rise to any remedy by a party to an instrument,
or as causing or permitting the termination of any
instrument, because of a changein the beneficial or lega
ownership of any asset, right or liability.

397. Division appliesinstead of certain other provisions of
thisAct
(1) ThisDivision appliesinstead of Part 12 Division 1, in relation
to the merger of a State co-operative with aforeign
co-operative.
(2) ThisDivision appliesinstead of Part 12 Division 1, in relation
to atransfer of engagements between a State co-operative and a
foreign co-operative.
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Part 15— Supervision and protection of co-operatives

398.

399.

Division 1 — Supervision and protection
Definitions

In this Part —

chief executive officer (DOCEP) means the chief executive
officer of the department of the Public Service principally
assisting the Minister in the administration of this Act;

CO-Oper ative venture means —

(@) any corporation or unit trust formed by a co-operative or
in the formation of which a co-operative participated; or

(b) any partnership, joint venture or association of persons
or bodies formed or entered into by a co-operative;

place includes al or part of a structure, building, aircraft,
vehicle, vessel and place, whether built on or not;

relevant documents means records or other documents that
relate to the promotion, formation, membership, control,
transactions, dealings, business or property of a co-operative.

Co-operative includes subsidiaries, foreign co-operatives and
co-oper ative ventures

A reference in this Part to a co-operative includes areference to
each of the following —
(@ aforeign co-operative,
(b) asubsidiary of aco-operative or foreign co-operative;
(c) aco-operative venture;

(d) aco-operative or foreign co-operative, or asubsidiary of
either, or a co-operative venture, that isin the course of
being wound-up or has been deregistered.

As at 22 Oct 2009 No. 24 of 2009 page 235

Extract from www.slp.wa.gov.au, see that website for further information



Co-operatives Act 2009

Part 15 Supervision and protection of co-operatives
Division 1 Supervision and protection

s. 400

400. Appointment of inspectors

401.

402.
)
2)

3)

(4)

The Registrar may appoint a person as an inspector under this
Actif —

(@ thechief executive officer (DOCEP) considers the
person has the necessary expertise or experience to be an
inspector; or

(b) the person has satisfactorily finished training approved
by the chief executive officer (DOCEP).

Registrar and investigator s have functions of inspectors

The Registrar, and any investigator exercising functions under
Division 2, have and may exercise al the functions of an
inspector and for that purpose are to be considered to be
inspectors.

I nspector’sidentity card
The Registrar must give each inspector an identity card.

The identity card must —

(@) contain arecent photo of the person; and

(b) besigned by the person; and

(c) identify the person as an inspector.
A person who stops being an inspector must return the person’s
identity card to the Registrar as soon as possible, but within

21 days, after the person stops being an inspector, unless the
person has a reasonable excuse.

Penalty: afine of $2 000.

This section does not prevent the giving of asingleidentity card
to aperson for this and other Acts or for other purposes.
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403. Production or display of inspector’sidentity card

(1) Aninspector may exercise a power in relation to someone only
if —

(@ theinspector first produces the inspector’ s identity card
for the other person’ s inspection; or

(b) theinspector has the inspector’sidentity card displayed
soitisclearly visible to the other person.

(2) However, if for any reason it is not practicable to comply with
subsection (1) before exercising the power, the inspector must
produce the identity card for inspection by the person at the first
reasonabl e opportunity.

404. Power s of inspector

(1) Aninspector must act in accordance with the directions of the
Registrar.

(2) The powers of an inspector may be limited —

(& under aregulation; or

(b) under a condition of appointment; or

(c) by written notice given by the Registrar to the inspector.
405. I nspector’s appointment conditions

(1) Aninspector holds office on the conditions stated in the
instrument of appointment.

(2) Aninspector —

(&) if the appointment provides for aterm of appointment,
stops holding office at the end of the term; and

(b) if the conditions of appointment provide, stops holding
office when the inspector stops holding another office
stated in the appointment conditions (the main office);
and

(c) may resign by signed notice of resignation given to the
Registrar.
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(3) However, an inspector may not resign from the office under this
Act (the secondary office) if aterm of employment to the main
office requires the person to hold the secondary office.

406. Entry of place

(1) Aninspector may enter aplace if —
(@) itsoccupier consentsto the entry; or
(b) theentry isauthorised by awarrant; or
(c) itisaplaceonwhich the affairs or activities of a
co-operative are managed or conducted.

(2) Aninspector, without the occupier’s consent or a warrant, may
enter the land around the place to ask its occupier for consent to
enter the place.

407. Consent to entry

(1) Thissection appliesif an inspector intends to ask an occupier of
aplace to consent to the inspector or another inspector entering
the place.

(2) Beforeasking for the consent, the inspector must inform the
occupier —
(@ of the purpose of the entry; and
(b) that the occupier is not required to consent.
(3) If the consent is given, the inspector may ask the occupier to
sign an acknowledgment of the consent.
(4) The acknowledgment must state —
(@ that the occupier was informed —
(i) of the purpose of the entry; and
(if)  that the occupier is not required to consent;
and

(b) that the occupier gives an inspector consent to enter the
place and exercise powers under this Act; and
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(c) thetime and date the consent was given.

(5) If the occupier signs an acknowledgment of consent, the
inspector must immediately give a copy to the occupier.

(6) Subsection (7) appliesto acourt if —

(@) agquestion arises, in aproceeding in or before the court,
as to whether the occupier of a place consented to an
inspector entering the place under this Act; and

(b) an acknowledgment under this section is not produced in
evidence for the entry; and

(c) itisnot proved the occupier consented to the entry.

(7) The court may presume the occupier did not consent.

408. I nspectors may require certain personsto appear, answer
guestions and produce documents

(1) Aninspector may by noticein the form prescribed by the
regulations —

(@) require aco-operative to produce to the inspector at a
time and place specified in the notice specified relevant
documents relating to the co-operative; or

(b) require aperson who isinvolved in the activities of a
co-operative to produce to the inspector at atime and
place specified in the notice specified relevant
documents relating to the co-operative; or

(c) require aperson who isinvolved in the activities of a
co-operative —

(i) to attend before the inspector at atime and place
specified in the notice; and

(i) to answer any questions put to the person by the
inspector relating to the promotion, formation,
membership, control, transactions, dealings,
business or property of the co-operative.

As at 22 Oct 2009 No. 24 of 2009 page 239
Extract from www.slp.wa.gov.au, see that website for further information



Co-operatives Act 2009

Part 15 Supervision and protection of co-operatives
Division 1 Supervision and protection
s. 409

(2) A personisto be considered to be involved in the activities of a
co-operative if the person —

(@ isor hasbeen an officer or employee of, or an agent,
financial institution, legal practitioner, auditor or other
person acting in any capacity for the co-operative; or

(b) hasrelevant documents relating to the co-operative in
the person’ s possession or control; or

(c) wasaparty to the creation of relevant documents
relating to the co-operative.

(3) A personisnot subject to any liability as aresult of complying
with arequirement made or purportedly made under this
section.

400. Power s of inspectorson place enter ed

An inspector has the following powers on a place that the
inspector is authorised to enter —

(& power to search for evidence of a contravention of this
Act;

(b) power to search for relevant documents and to require a
person on the place to produce to the inspector rel evant
documents in the person’ s custody or under the person’s
control;

(c) power to require a person on the place who is apparently
involved in the management or conduct of the affairs or
activities of a co-operative to answer questions or
provide information;

(d) power to exercise the functions of an inspector under
section 410 in relation to relevant documents found on
the place or produced to the inspector.

410. Functions of inspectorsin relation to relevant documents

(1) Aninspector has the following powersin relation to arelevant
document found by an inspector on a place entered by the
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inspector or produced to the inspector pursuant to a requirement
made under this Division —

(& power to take possession of the document or secure it
against interference;

(b) power to make copies, or take extracts from, the
document;

(c) power to require a person who was party to the creation
of the document to make a statement giving any
explanation that the person is able to provide as to any
matter relating to the creation of the document or the
matters to which the document rel ates;

(d) power to retain possession of the document for the
period necessary to enable the document to be inspected,
and copies of, or extracts from, the document to be made
or taken.

(2) Whilean inspector retains possession of a document, the
inspector must permit a person who would be entitled to inspect
the document were it not in the possession of the inspector to
inspect the document at a reasonabl e time and make a copy of,
or take extracts from, the document.

(3) If an inspector takes possession of or secures against
interference a relevant document and a person has alien on the
document, the inspector’ s actions do not prejudice the lien.

411. Protection from incrimination

(1) A personisnot excused from making a statement under a
regquirement under this Division on the ground that the statement
might tend to incriminate the person.

(2) If the person claims before making a statement that the
statement might tend to incriminate him or her, the statement is
not admissible in evidence against him or her in criminal
proceedings other than proceedings under this Division.
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(3) Except as provided by subsection (2), a statement made by a
person in compliance with a requirement under this Division
may be used in evidence in any criminal or civil proceedings
against the person.
412. Warrants
(1) Aninspector may apply to amagistrate for awarrant to enter a

2

place.

The application must be sworn and state the grounds on which
the warrant is sought.

(3 The magistrate may refuse to consider the application until the
inspector gives the magistrate all the information the magistrate
requires about the application in the way the magistrate
requires.

(4) The magistrate may issue the warrant only if satisfied there are
reasonabl e grounds for suspecting —

(8 thereisaparticular thing or activity that may provide
evidence of an offence against this Act; and

(b) that thing or activity is at the place, or may be at the
place, within the next 7 days.

(5 Thewarrant must state —

(@ that the inspector may, with reasonable and necessary
help and force, enter the place and exercise the
inspector’s powers under this Act; and

(b) the offence for which the warrant was issued; and

(c) any evidence that may be seized under the warrant; and

(d) the hourswhen the place may be entered; and

(e) thedate, within 7 days after the warrant’ sissue, when
the warrant ends.
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413. Warrants— applications made other than in person

(1) Aninspector may apply for awarrant by phone, fax, radio or
another form of communication if the inspector considers it
necessary because of —

(@) urgent circumstances; or
(b) other special circumstances, including, for example, the
inspector’ s remote location.

(2) Before applying for the warrant under subsection (1), the
inspector must prepare an application stating the grounds on
which the warrant is sought.

(3 Theinspector may apply for the warrant before the application
issworn.

(4) After issuing the warrant, the magistrate must immediately fax a
copy to the inspector if it is reasonably practicable to fax a copy.

(5) If itisnot reasonably practicable to fax a copy to the
inspector —
(@ themagistrate must —

(i) tell the inspector what the terms of awarrant
applied for under subsection (1) are; and

(it)  tel the inspector the date and time the warrant
was issued;

and

(b) theinspector must complete aform of warrant (the
warrant form) and write on it —

(i) themagistrate’ s name; and

(i) the date and time the magistrate issued the
warrant; and

(iii)  the warrant’sterms.
(6) Thefacsimile warrant, or the warrant form properly completed

by the inspector, authorises the entry and the exercise of the
other powers stated by the warrant issued by the magistrate.
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(7) Theinspector must, at the first reasonable opportunity, send the
magistrate —

(@ thesworn application; and

(b) if theinspector completed awarrant form, the compl eted
warrant form.

(8 On recelving the documents, the magistrate must attach them to
the warrant.

(99 Subsection (10) appliesto acourt if —

(@ aquestion arises, in aproceeding in or before the court,
whether a power exercised by an inspector was
authorised by awarrant issued under this section; and

(b) thewarrant is not produced in evidence.

(10) The court may presume the exercise of the power was not
authorised by awarrant issued under this section, unless the
contrary is proved.

414. Entry with warrant

(1) Before executing a search warrant, the inspector named in the
warrant or a person assisting the inspector must announce that
the inspector is authorised by the warrant to enter the place and
give any person at the place an opportunity to allow entry to the
premises.

(2) Theinspector or aperson assisting the inspector need not
comply with subsection (1) if the inspector believes on
reasonabl e grounds that immediate entry to the premisesis
required to ensure the effective execution of the search warrant
is not frustrated.

(3 If an occupier or another person who apparently represents the
occupier is present at a place when a search warrant is being
executed, the inspector must —

(@ identify himself or herself to the person by producing
his or her identity card for inspection by the person; and
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(b) giveto the person acopy of the execution copy of the
warrant.

415. General powers after entering places

(1) Thissection appliesto an inspector who enters a place under
this Part.

(2) For monitoring or enforcing compliance with this Act, the
inspector may —
(@ search any part of the place; and
(b) examine, inspect, photograph or film anything on the
place; and
(c) copy adocument on the place; and

(d) takeinto or onto the place any persons, equipment and
materials the inspector reasonably requires for
exercising a power under this Part; and

(e) require aperson in the placeto give the inspector
reasonabl e help to exercise the powers mentioned in
paragraphs (a) and (d).

(3) A person required to give reasonable help under
subsection (2)(e) must comply with the requirement, unless the
person has a reasonable excuse.

Penalty: afine of $12 000 or imprisonment for one year.

(4) If thehelpisrequired to be given to an inspector by —
(& answering aquestion; or
(b) producing a document, other than a document required
to be kept under this Act,

it is areasonable excuse for the person to fail to answer the
guestion, or produce the document, if complying with the
reguirement might tend to incriminate the person.
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416. Power to seize evidence
(1) Aninspector who enters a place under this Part other than under
awarrant may seize athing in the place if —

(& theinspector reasonably believes the thing is evidence
of an offence against this Act; and

(b) seizure of the thing is consistent with the purpose of
entry astold to the occupier.

(2) Aninspector who enters a place under this Part under awarrant
may seize the evidence for which the warrant was issued.

(3) Aninspector may also seize athing in aplacereferred toin
subsection (1) or (2) if the inspector believes —
(@ thething isevidence of an offence against this Act; and

(b) theseizureisnecessary to prevent the thing being
hidden, lost or destroyed or used to continue or repeat
the offence.

417. Receipt for seized things

(1) Assoon as possible after an inspector seizes athing, the
inspector must give areceipt for it to the person from whom it
was seized.

(2) However, if it isnot practicable to comply with subsection (1),
the inspector must |eave the receipt at the place of seizure, in a
reasonably secure way and in a conspicuous position.

(3 Therecept must describe generally each thing seized and its
condition.

418. Return of seized things

(1) Aninspector must return a seized thing to its owner at the end
of —

(& 6 months; or
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2

419.
D)

(2)

3)

(4)

(5)

(6)

(b) if proceedings for an offence involving it are started
within the 6 months, the proceedings and any apped
from the proceedings.

Despite subsection (1), the inspector must return the seized
thing to the person immediately the inspector stops being
satisfied its retention as evidence is necessary.

Power to require name and address

This section appliesif —

(@ aninspector finds a person committing an offence
against thisAct; or

(b) aninspector finds a person in circumstances that lead, or
has information that |eads, the inspector to reasonably
suspect the person has just committed an offence against
thisAct.

The inspector may require the person to state the person’s name
and address.

When making the requirement the inspector must warn the
person it is an offenceto fail to state the person’s name or
address, unless the person has a reasonable excuse.

The inspector may require the person to give evidence of the
correctness of the stated name or address if the inspector
reasonably suspects the stated name or addressisfalse.

A person must comply with arequirement under subsection (2)
or (4), unless the person has a reasonable excuse.
Penalty: afine of $12 000 or imprisonment for one year.
A person does not commit an offence against subsection (5)
if —
(@) the person was required to state the person’s name and

address by an inspector who suspected the person had
committed an offence against this Act; and

(b) the personisnot proved to have committed the offence.
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420. False or misdeading statements
(1) A person must not state anything to an inspector the person
knowsisfalse or misleading in amateria particular.
Penalty: afine of $12 000 or imprisonment for one year.
(2) Itisenough for aprosecution notice lodged for an offence

against subsection (1) to state the statement was false or
misleading to the person’ s knowledge without stating which.

421. Power to require production of documents

(1) Aninspector may require a person to produce to the inspector,
for inspection, a document this Act requires the person to hold

or keep.

(2) The person must produce the document, unless the person has a
reasonable excuse for not producing it.
Penalty: afine of $12 000 or imprisonment for one year.

(3) Theinspector may keep a document that is produced —
(@) totake an extract from the document; or
(b) tomakeacopy of it.

(4) Theinspector must return the document to the person as soon as
practicable after taking the extract or making the copy.

422. False or misleading documents

(1) A person must not give to the Registrar or an inspector a
document containing information the person knowsiis false or
misleading in amaterial particular.

Penalty: afine of $12 000 or imprisonment for one year.
(2) Subsection (1) does not apply to a person who, when giving the
document —

(&) tellsthe Registrar or inspector, to the best of the
person’s ability, how it isfalse, misleading or
incomplete; and
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(b) if the person has, or can reasonably get, the correct
information, gives the correct information to the
Registrar or inspector.

(3) Itisenough for aprosecution notice lodged against a person for
an offence against subsection (1) to state the document was
false, misleading or incomplete to the person’ s knowledge
without stating which.

423. Obstruction of inspectors

(1) Inthissection—
obstruct includes hinder and attempt to obstruct.

(2) A person must not obstruct an inspector, or a person helping an
inspector, in the exercise of a power under this Act, unless the
person has a reasonable excuse.

Penalty: afine of $12 000 or imprisonment for one year.

(3) If aperson obstructs an inspector in the exercise of a power
under this Act and the inspector decides to exercise the power,
the inspector must warn the person.

(4) Inwarning the person, the inspector must tell the person —

(@ itisan offenceto obstruct the inspector, unless the
person has a reasonable excuse; and

(b) theinspector considers the person’s conduct is an
obstruction.

424, Copiesor extractsof recordsto be admitted in evidence

(1) Subject to this section, in any legal proceedings, whether under
this Act or otherwise, a copy of or extract from arecord relating
to affairs of a co-operativeisadmissible in evidence asif it were
the original record or the relevant part of the original record.

(2) A copy of or extract from arecord is not admissible in evidence
under subsection (1) unlessit is proved that the copy or extract
isatrue copy of the record or of the relevant part of the record.
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(3) For the purposes of subsection (2), evidence that a copy of or

425,
)

2

3

(4)

extract from arecord is a true copy of the record or of a part of
the record may be given either orally or by an affidavit or
statutory declaration by a person who has compared the copy or
extract with the record or the relevant part of the record.

Privilege

A legal practitioner is entitled to refuse to comply with a
requirement under section 408 or 410 relating to arelevant
document if —

(@ the document contains a privileged communication
made by or on behalf of or to the legal practitioner in his
or her capacity as alegal practitioner; or

(b) thelega practitioner is not able to comply with the
requirement without disclosing a privileged
communication made by or on behalf of or to the legal
practitioner in his or her capacity as alegal practitioner.

The legal practitioner is not entitled to refuse to comply with the
regquirement to the extent that he or sheis able to comply with it
without disclosing the privileged communication.

The legal practitioner is aso not entitled to refuse to comply
with the requirement if the person by or on behalf of whom the
communication was made or (if the person is under
administration under the Corporations Act Part 5.3A as applying
under this Act, or in the course of being wound-up) the
administrator or the liquidator agrees to the legal practitioner
complying with the requirement.

If the legal practitioner refuses to comply with the requirement,
he or she must immediately give in writing to the Registrar —

(@ thename and address of the person to whom or by or on
behalf of whom the communication was made, if known
to the legal practitioner; and
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(b) enough particulars to identify the document containing
the communication, if the communication was madein
writing.

Penalty: afine of $6 000.
Division 2— Inquiries
426. Definitions
In this Division —

affairs of a co-operative includes —

(@ the promotion, formation, membership, control,
transactions, dealings, business and property of the
co-operative; and

(b) loans made to the co-operative; and

(c) mattersthat are concerned with identifying people who
are, or have been, financially interested in the success or
failure, or apparent success or failure, of the
co-operative or who are, or have been, able to control or
influence materially the policies of the co-operative; and

(d) thecircumstancesin which a person placed, withdrew or
disposed of funds with, or loansto, the co-operative;

costs of an inquiry under this Division include —
(@) theexpensesof, and incidental to, the inquiry; and

(b) the expenses payable by the Registrar in proceedings
instituted by the Registrar under this Division in the
name of the co-operative the subject of the inquiry; and

(c) thepart of the remuneration of an officer or employee of
the State as the Minister decides is attributable to
matters connected with the inquiry;

investigator means a person appointed under section 427;

involved person, in relation to an inquiry into the affairs of a
co-operative, means —

(@ anofficer of the co-operative; or
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D)

(2)

3)

(4)

(b) apersonwho acts, or has at any time acted, asfinancial
institution, legal practitioner, auditor or actuary, or in
another capacity, for the co-operative; or

(c) apersonwho has, or a any time had, in his or her
possession any property of the co-operative; or

(d) apersonwho isindebted to the co-operative; or

(e) apersonwho is capable of giving information relating to
the affairs of the co-operative; or

(f) aperson whom an investigator believes on reasonable
grounds to be a person referred to in paragraphs (a)
to (e).

Appointment of investigators

The chief executive officer (DOCEP) may appoint a person or
persons to hold an inquiry into the affairs of a co-operative if
the chief executive officer (DOCEP) considersthat it is
desirable to do so for the protection, or otherwise in the
interests, of the public or of the members or creditors of the
co-operative.

The chief executive officer (DOCEP) may vary the terms and
conditions of appointment of an investigator if the investigator
agrees to the variation.

In the course of an inquiry into the affairs of a co-operative, an
investigator may inquire into the affairs of asubsidiary of the
co-operative that, if the subsidiary were the co-operative, would
be affairs of the co-operative.

Aninquiry into the affairs of a subsidiary of a co-operative may
be conducted as if the subsidiary were the co-operative.
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428,
D)

2

3

(4)

429.
@)

(2)

Power s of investigators

An investigator inquiring into the affairs of a co-operative may,
by giving an involved person anotice in aform approved by the
Registrar, require the person —

(@) to produce any document of which the person has
custody or control and that relates to those affairs; or

(b) togivetheinvestigator all reasonable help with the
inquiry; or

(c) to appear before the investigator for examination on oath
or affirmation.

An investigator may administer an oath or affirmation to an
involved person given a notice under subsection (1).

An investigator may take possession of a document produced by
an involved person under subsection (1) and may retain it for
the period that the investigator decidesis necessary for the
inquiry.

While an investigator retains possession of a document, the
investigator must permit a person who would be entitled to
inspect the document were it not in the possession of the
investigator to inspect the document at any reasonable time and
make a copy of, or take extracts from, the document.

Examination of involved person

A legal practitioner acting for an involved person —
(@ may attend an examination of the involved person by an
investigator; and

(b) may, to the extent that the investigator permits, address
the investigator and examine the involved person.

An involved person is not excused from answering a question
asked by the investigator even if seeking to be excused on the
ground of possible self incrimination.
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(3) If aninvolved person answers a question of an investigator after

(4)

430.

@)

2

3)

having claimed possible self incrimination by doing so, neither
the question nor the answer is admissible in evidence in any
criminal proceedings other than —

(@ proceedings under section 431 for giving afalse or
misleading answer to the question; or

(b) proceedings on acharge of perjury in respect of the
answer.

An involved person who attends for examination by an
investigator is entitled to be paid the allowance and the
expenses prescribed by the regulations.

Privilege

Aninvolved person who isalegal practitioner is entitled to
refuse to produce a document to an investigator if the document
contains a privileged communication made by or on behalf of or
to the lega practitioner in his or her capacity as alegal
practitioner.

The legal practitioner is not entitled to refuse to produce the
document if the person by or on behalf of whom the
communication was made or, if the person is under
administration under the Corporations Act Part 5.3A as applying
under this Act, or in the course of being wound-up, the
administrator or the liquidator agrees to the legal practitioner
producing the document.

If the legal practitioner refuses to comply with the requirement
to produce a document, he or she must immediately givein
writing to the investigator —
(@ thename and address of the person to whom or by or on
behalf of whom the communication was made, if known
to the legal practitioner; and

(b) enough particulars to identify the document.
Penalty: afine of $6 000.
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431. Offences by involved person
(1) Aninvolved person must not —

(@ fail to comply with alawful requirement of an
investigator without showing reasonabl e cause for the
failure; or

(b) givean investigator information knowing the
information to be false or misleading in a material
particular; or

(c) when appearing before an investigator —

(i) make astatement knowing the statement to be
false or misleading in a material particular; or

(if) fail to be sworn or to make an affirmation.
Penalty: afine of $24 000 and imprisonment for 2 years.

(2) If aninvestigator considers that afailure by a person to comply
with arequirement of the investigator is an offence under
subsection (1)(a), the investigator may certify the failure to the
Supreme Court and the Court may then —

(8 order theinvolved person to comply with the
requirement of the investigator within a stated period; or

(b) instead of, or in addition to, making that order, punish
the involved person as for a contempt of the Court if
satisfied that there was no lawful excuse for the failure
to comply with the requirement of the investigator.

432. Offencesrelating to documents

If an inquiry into the affairs of a co-operativeis being held
under this Division, a person who —

(@) concedls, destroys, mutilates or aters a document
relating to the co-operative; or
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433,
D)

(2)

3)

(4)

434,
)

(b) sends, or causes to be sent, out of the State a document
or other property that belongsto, or is under the control
of, the co-operative,

commits an offence unlessit is established that the person
charged did not intend to defeat, delay or obstruct the inquiry.

Penalty: afine of $12 000 and imprisonment for one year.
Record of examination

Except as provided by section 429, arecord of an examination
may be used in proceedings against the person examined, but
this does not preclude the admission of other written or oral
evidence.

A person examined is, on written application made to the
investigator, entitled to a free copy of the record of examination.

The Registrar may provide alegal practitioner with a copy of a
record of examination made by an investigator if the Registrar is
satisfied that the legal practitioner is conducting, or isin good
faith contemplating, legal proceedings in respect of affairs of
the co-operative to which the record relates.

A legal practitioner must not —

(@ useacopy of arecord of examination otherwise than for
the preparation for, institution of, or conduct of, legal
proceedings; or

(b) publish or communicate the record or any part of it for
any other purpose.

Penalty: afine of $6 000.

Report of investigator

Aninvestigator may, and if directed by the Registrar to do so
must, make interim reports to the Registrar on any inquiry being
held by the investigator.
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(2) Assoon as practicable after the end of an inquiry, the
investigator must report to the Registrar —

(@ theopinion of theinvestigator in relation to the affairs of
the co-operative the subject of the inquiry; and

(b) thefindings on which the opinion is based.

(3 Aninvestigator’s report may include arecommendation as to
whether —

(@ adirection should be made under section 437(3); or

(b) an application should be made under section 437(4)
or (5); or

(c) adirection and an application should both be made.

(4) A report by an investigator may be accompanied by any
document of which the investigator has taken possession after
being produced under this Division, in which case the
Registrar —

(& may retain the document for the period that the Registrar
considers necessary in order to decide whether legal
proceedings should be instituted as a result of the
inquiry; and

(b) may retain the document for the further period that the
Registrar considers to be necessary to enable legal
proceedings to be instituted and prosecuted; and

(c) may permit the use of the document for legal
proceedings instituted as aresult of the inquiry; and

(d) must permit inspection of the document by a person who
would be entitled to inspect it if it were returned to its
former custody; and

(e) may permit inspection of the document by another
person whileit isin the possession of the Registrar but
only if the Registrar considers that the person has an
interest in the inquiry and, because of that interest,
refusal of the inspection would be unjust.
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435. Proceedings following inquiry

)

(2)

3)

If legal proceedings are to be, or have been, ingtituted by the
Registrar as aresult of an inquiry under this Division, the
Registrar may, by written notice, require a person who, in
relation to the inquiry, was an involved person to give all
assistance in connection with the proceedings as the person is
reasonably ableto give.

The Supreme Court may, on the application of the Registrar,
order a person to comply with a requirement under
subsection (1) if the person has failed to do so.

If the Registrar considers that, as aresult of an inquiry under
this Division, legal proceedings should, in the public interest, be
ingtituted by a co-operative for the recovery of —

(@) damagesfor fraud or other misconduct in connection
with the affairs of the co-operative; or

(b) property of the co-operative,

the Registrar may institute and prosecute the proceedingsin the
name of the co-operative.

436. Admission of investigator’sreport asevidence
(1) A document certified by the Registrar as being a copy of a
report of an inquiry under this Division isadmissible as
evidence of any findings made by the investigator.
(2) Subsection (1) does not authorise the admission of evidence that
isinadmissible under section 429.
437. Costsof inquiry
(1) Thecosts of an inquiry under this Division are to be paid out of
money appropriated by Parliament.
(2) Atthedirection of the Minister, the Registrar must act under
one or more of subsections (3), (4) and (5).
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3)

(4)

()

(6)

(7)

438.

The Registrar may, by written notice given to a co-operative,
direct the co-operative to pay to the State all or part of the costs
of an inquiry under this Division into the affairs of the
co-operative.

If proceedings are instituted by the Registrar under section 435
in the name of a co-operative, the Supreme Court may, in the
course of the proceedings and on the application of the
Registrar, order that all or part of the costs of the inquiry that

led to the proceedings be paid to the State by a specified party to
the proceedings.

If aperson is convicted of an offence in proceedings certified by
the Registrar to be the result of an inquiry into the affairs of a
co-operative, the Supreme Court may, on the application of the
Registrar made at the time of the conviction or not more than
14 days later, order the convicted person to pay to the State all
or part of the costs of the inquiry.
A direction or an order under this section must state —

(@ theamount to be paid; and

(b) thetime or timesfor payment; and

(c) themanner of payment.
An amount that has not been paid by a person in accordance

with adirection or an order under this section is recoverable
from the person by the Registrar as a debt payable to the State.

Division 3 — Prevention of fraud etc.

Falsification of records
A person must not make, order or allow to be made an entry or
erasure in, or any omission from —

(@ arecord of aco-operative or asubsidiary of a
co-operative; or
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439
)

2

440.

441,
)

(b) arecord required to be sent, kept or delivered under
thisAct,

with intent to falsify them or it, or to evade any of the
provisions of this Act.

Penalty: afine of $6 000.
Fraud or misappropriation

A person must not —
(& by falserepresentation or imposition, obtain possession
of any property of a co-operative; or
(b) having property of aco-operative in hisor her
possession, withhold or misapply it or wilfully apply
part of it to purposes other than purposes authorised by
the rules of the co-operative or this Act.

Penalty: afine of $6 000.

A person who isfound guilty of an offence under subsection (1)
must, if ordered to do so by the court, deliver up all the property
and repay all money improperly applied.

Penalty: afine of $6 000.
Offering or paying commission

A person must not offer or pay a commission, fee or reward,
whether pecuniary or otherwise, to an officer of a co-operative
in relation to a transaction or proposed transaction between the
person and the co-operative.

Penalty: afine of $6 000.
Accepting commission

An officer of a co-operative must not accept a commission, fee
or reward, whether pecuniary or otherwise, from a person in
relation to a transaction or proposed transaction between the
person and the co-operative.

Penalty: afine of $6 000.
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(2) Anofficer of a co-operative who commits an offence under
subsection (1) isliable to make good to the co-operative double
the value or amount of the commission, fee or reward.

442. False statementsin loan application etc.

(1) A person must not in or in relation to an application, request or
demand for money made to or of a co-operative —

(@ giveinformation or make a statement to the co-operative
or an officer, employee or agent of the co-operative
knowing it to be false or misleading in a material
particular; or

(b) proffer to the co-operative or an officer, employee or
agent of the co-operative any information or statement
provided by another person knowing it to be false or
misleading in amaterial particular.

Penalty: afine of $6 000.

(2) If apersonisfound guilty of an offence under subsection (1), a
co-operative from which money has been obtained by the
person in relation to the commission of the offence may
exercise al rights under a mortgage or other security givento it
by the person to secure the repayment of money that it could
exerciseif there were abreach of a covenant or of aterm of a
contract by which the security was given.

(3) The co-operative may exercise the rights whether the mortgage
or other security was executed by the person alone or by the
person and another person or other persons.

Division 4 — Miscellaneous power s of the Registrar
443, Application for special meeting or inquiry

(1) The Registrar must, on the application of amajority of the
members of the board or of not less than one third in number of
the members of a co-operative —

(@ call aspecia meeting of the co-operative; or
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3)

(4)

(1)

)

3)

(4)

(b) hold, or appoint an inspector to hold, an inquiry into the
affairs of the co-operative or of asubsidiary of the
co-operative.

An application must be supported by the evidence that the
Registrar directs for the purpose of showing that the applicants
have good reason for requiring the meeting or inquiry and that
the application is made without malicious motive.

Notice of the application must be given to the co-operative as
the Registrar directs.

The applicants must give security for the expenses of the
meeting or inquiry as the Registrar directs.

Holding of special meeting

The Registrar may direct the time and place at which a special
meeting of a co-operative under this Division isto be held and
the matters that are to be discussed and decided at the meeting.

The Registrar must give such notice to members of the holding
of the special meeting as the Registrar considers appropriate,
despite any provision in the co-operative’ s rules as to the giving
of notice.

The special meeting has all the powers of ameeting called in
accordance with the rules of the co-operative and has power to
appoint its own chairman, despite arule of the co-operative to
the contrary.

The Registrar or another person nominated by the Registrar may
attend and address the meeting.

Expenses of special meeting or inquiry

The expenses of and incidental to a special meeting called or an
inquiry held under this Division, including under section 446,
must be defrayed in the proportions the Registrar directs —

(@) by the applicants, if any; or
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446.

447.
)

(2)
448,
@)

(2)

3)

449
N

(b) out of the funds of the co-operative to which the meeting
or inquiry related or whose subsidiary was the subject of
the inquiry; or

(c) by any officer, member, former officer or former
member of the co-operative.

Power to hold special inquiry into co-operative

The Registrar may without an application hold, or appoint an
inspector to hold, an inquiry into the working and financial
condition of a co-operative or asubsidiary of a co-operative.

Special meeting following inquiry

On completion of any inquiry under this Division, the Registrar
may call aspecia meeting of the co-operative.

Sections 444 and 445 apply to such a meeting.

Infor mation and evidence

On an application for registration of a co-operative or
registration or approval of arule or document under this Act,
the Registrar may require from the applicant information and
evidence as may be reasonable in order to show that the
application should be granted.

The Registrar may require from any co-operative such
information and evidence as may be reasonable in order to show
that the co-operative is genuinely carrying on businessin
accordance with the provisions of this Act.

The Registrar may require from a co-operative evidence as the
Registrar considers appropriate of all matters required to be
done and of the entries in any document required to be given to
the Registrar under this Act.

Extension or abridgment of time

The Registrar may grant an extension of, or may abridge, atime
for doing anything required to be done by a co-operative by this
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(2)

450.
)

(2)

3)

Act, or the rules of a co-operative on the terms, if any, asthe
Registrar decides.

The Registrar may grant an extension of time even if thetime
for doing the thing has expired.

Power of Registrar tointervenein proceedings

The Registrar may intervene in proceedings rel ating to a matter
arising under this Act.

When the Registrar intervenes in proceedings, the Registrar is
taken to be a party to the proceedings and, subject to this Act,
has all therights, duties and liabilities of a party to the
proceedings.

The Registrar may appear and be represented in any
proceedings in which the Registrar wishes to intervene under
this section —

(@ by apersonto whom the Registrar has delegated the
Registrar’ s functions under this Act or the functions
relating to a matter to which the proceedings relate; or

(b) by an employee of the public service who is engaged in
the administration of this Act; or

(c) by alega practitioner.
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Part 16 — Administration of this Act
Division 1 — The Registrar

451. Registrar of Co-operatives

The Commissioner as defined in the Consumer Affairs Act 1971
section 4(1) isthe Registrar of Co-operatives for the purposes of
this Act.

452. Deputy Registrar and other staff

(1) Inthissection —

department means the department of the Public Service
principally assisting the Minister in the administration of this
Act;

departmental officer means a public service officer employed
in the department;

designation means a designation under subsection (2);

employed in the department includes seconded to perform
functions or services for, or dutiesin the service of, the
department;

public service officer has the meaning given in the Public
Sector Management Act 1994 section 3(1).

(2) TheRegistrar isto designate a departmental officer to be a
deputy registrar and other departmental officersto be assistant
registrars.

(3 There areto be as many assistant registrars as are necessary to
perform the functions conferred on assistant registrars by this
Act or any other written law.

(4) A person ceases to be a deputy registrar or an assistant registrar
if the designation of the person isrevoked or ceases to have
effect.
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(5) The power to make a designation includes —
(@) the power to revoke a designation previously made; and

(b) the power to designate a person to perform functions of
another person who has that designation when it is
impractical for that other person to perform the
functions.

(6) A designation ceasesto have effect if the person designated
ceases to be a departmental officer.

(7) The Registrar cannot delegate the power to make a designation
to another person.
(8 Thesearetobeinwriting—
(@ adesignation; and
(b) arevocation of adesignation.

453. Delegation by Registrar

(1) Subject to section 452, the Registrar may delegate to a person
any power or duty of the Registrar under another provision of
this Act.

(2) Thedelegation must be in writing signed by the Registrar.

(3 Thedelegation may expressly authorise the delegate to further
delegate the power or duty.

(4) A person exercising or performing a power or duty that has been
delegated to the person under or as authorised under this
section, isto be taken to do so in accordance with the terms of
the delegation unless the contrary is shown.

(5) Nothing in this section limits the ability of the Registrar to
perform afunction through an officer or agent.

454, Registersto be kept by Registrar

(1) TheRegistrar isto keep —
(@) aregister of co-operatives; and
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455.

)

2

3)

456.

(b) aregister of foreign co-operatives,

in addition to the Register of Co-operative Charges established
under Schedule 3 clause 18, and the register of undertakings
referred to in section 472.

The Registrar must record in aregister documents, relating to an
entity or thing or proposed entity mentioned in subsection (1),
that are specified by the Registrar by order published in the
Gazette and anything else required by this Act to be recorded in
the Register.

Keeping of registers

The Registrar must keep, in addition to the registers referred to
in section 454, any other registers that the Registrar considers
necessary or desirable for the purposes of this Act.

Subject to section 454(2), aregister must be kept in the form
and contain the particulars that the Registrar thinksfit.

Subject to section 456, any document lodged with, furnished to
or registered by the Registrar under this Act must be kept in the
office of the Registrar.

Disposal of recordsby Registrar

Subject to the State Records Act 2000, the Registrar may, if the
Registrar considersthat it is no longer necessary or desirable to
retain them, destroy or dispose of any of the following —

(@ anannua return or balance sheet lodged more than
7 years ago;

(b) adocument creating or evidencing a charge, or the
complete or partia satisfaction of acharge, if a
memorandum of satisfaction of the charge was
registered more than 7 years ago;

(c) adocument, other than the rules or a document affecting
the rules of a co-operative, that was lodged, given or
registered more than 15 years ago;
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(d) adocument lodged, given or registered in relation to a
co-operative that was dissolved or ceased to be
registered more than 15 years ago;

(e) adocument of which atransparency or electronic image
isincorporated in the register kept by the Registrar or is
otherwise kept in the office of the Registrar.

457. I nspection of registers

(1) Subject to subsection (2) aperson may —

(@ inspect the registers kept by the Registrar, on payment
of thefee, if any, prescribed by the regulations; and

(b) inspect documents kept by the Registrar relating to a
co-operative and prescribed by the regulations, on
payment of the fee, if any, prescribed by the regulations;
and

(c) obtainan extract from aregister inspected under
paragraph (), on payment of the fee prescribed by the
regulations; and

(d) obtain acertified copy of adocument that the person
may inspect under paragraph (b), on payment of the fee
prescribed by the regulations; and

(e) obtain acopy of adocument that the person may inspect
under paragraph (b), on payment of the fee prescribed
by the regulations.

(2) A person who is not amember cannot inspect a membership list
kept by the Registrar.

(3) If acopy of adocument or an extract of information contained
in adocument and recorded in aregister is produced for
inspection, a person is not entitled under subsection (1) to
require the production of the original of that document.
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3)

461.
@

Approvals by Registrar

This section appliesto a provision of this Act that imposes a
requirement for the Registrar’s approval of any action or thing.

The Registrar may indicate in writing to an applicant for such an
approval that the approval istaken to have been granted at the
end of a specified period unless the Registrar informs the
applicant in writing within that period that the approval has not
been granted or is still being considered.

L odgment of documents

A document is not lodged under this Act unless —

(@ all information required to be provided in or with the
document is provided; and

(b) thefee, if any, prescribed by the regulations has been
paid.

Way of lodging

Subject to section 459, it is sufficient compliance with a
requirement under this Act that a document be lodged with the
Registrar if the Registrar receives a copy of the document by
facsimile or electronic transmission.

If the Registrar receives from a person a copy of a document
under subsection (1), the Registrar may require that person to
produce and lodge the original within the time specified by the
Registrar.

If the person does not comply with a requirement of the
Registrar within the specified time, the person is to be taken not
to have lodged the document.

Power of Registrar torefuseto register or reect documents

The Registrar may refuse to register or may reject a document
submitted to the Registrar if the Registrar considers that the
document —
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(4)

(@) contains matter contrary to law; or

(b) contains matter, that in a materia particular, isfalse or
misleading in the form or context in which it isincluded;
or

(c) by reason of an omission or misdescription, has not been
duly completed; or

(d) doesnot comply with the requirements of this Act; or
(e) containsany error, alteration or erasure; or
(f) if submitted in electronic form, is not readily accessible
by the Registrar so as to be useable by the Registrar.
If the Registrar refuses to register or rejects a document under
subsection (1), the Registrar may request —
(a8 that the document be appropriately amended; or
(b) that afresh document be submitted in its place; or

(c) if the document has not been duly completed, that a
supplementary document in the form approved by the
Registrar be submitted.

Division 2 — Protection from liability

Particular persons protected from liability

An action in tort does not lie against a person for anything that
the person has done, in good faith, in the performance or
purported performance of afunction under this Act.

The Registrar and the State are also relieved of any liability that
either of them might otherwise have had for a person having
done anything as described in subsection (1).

The protection given by this section applies even though the
thing done as described in subsection (1) may have been
capable of being done whether or not this Act had been enacted.

In this section, areference to the doing of anything includes a
reference to an omission to do anything.
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Division 3— Evidence
Certificate of registration

A certificate of registration of a co-operative issued under this
Act is evidence that the co-operative is incorporated under this
Act and that al the requirements of thisAct inrelation to
registration have been complied with.

This section does not affect a provision of this Act for the
winding-up or deregistration of the co-operative or the
cancellation of its registration.

Certificate evidence

If afunction under this Act is conferred or imposed on the
Registrar as a consequence of something being done or omitted
to be done within a specified period, the Registrar may
certify —
(@) that the thing had or had not been done within that
period; or
(b) that the thing had or had not been done by a specified
date.

The Registrar may issue a certificate stating that a requirement
of this Act specified in the certificate —

(@ had, or had not, been complied with at a date or within a
period specified in the certificate; or

(b) had been complied with at a date specified in the
certificate but not before that date.

The Registrar may issue a certificate stating that on a date
specified in the certificate a body specified in the certificate was
not or had ceased to be registered as a co-operative under

this Act.

A certificate given by the Registrar under this section is
evidence of the matters stated in the certificate.
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Recor ds kept by co-operatives

A record kept by a co-operative under arequirement of this Act
isadmissible in evidence in any proceedings and is evidence of
any matter stated or recorded in the record.

A document purporting to be arecord kept by a co-operativeis,
unless the contrary is proved, taken to be arecord kept by the
co-operative under arequirement of this Act.

A copy of an entry in arecord regularly kept by a co-operative
in the course of itsbusinessis, if verified by statutory
declaration of the secretary to be atrue copy of the entry, to be
received in evidence in any case where and to the same extent
asthe original entry itself isadmissible.

Minutes

Every entry in the minutes purporting to be a minute of the
business transacted at a meeting of a co-operative or of the
board, and purporting to have been signed by the chairman at a
subsequent meeting, is evidence that the business recorded in
the minute was transacted at the meeting and that the meeting
was properly convened and held.

An entry in the minutes of a meeting of a co-operative to the
effect that aresolution was carried or carried unanimously, or
was lost, is evidence of the fact without proof of the number or
proportion of votes recorded for or against the resolution.

Official certificates

A certificate of registration given by the Registrar must be
received in evidence asif it were the original certificate.

A certificate of registration or other official document relating
to a co-operative signed by or bearing the seal of the Registrar is
to be received in evidence without further proof.
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469.

470.

471.

(1)

A copy of rules certified by the Registrar to be a true copy of
the rules of a co-operative is evidence of the registered rules of
the co-operative.

The Registrar and proceedings

Judicial notice must be taken of the signature or the facsimile of
the signature, by whatever processit is produced, and seal of
any person who holds or has held the office of Registrar, if the
signature or facsimile signature or seal purports to be attached
to a certificate or other official document.

This section extends to a copy of the rules of a co-operative
certified by the Registrar to be atrue copy of its registered rules.

In any proceedings, no proof isrequired, until evidenceis given
to the contrary, of the appointment of the Registrar or aformer
Registrar.

Rules

A printed copy of the rules of a co-operative verified by
statutory declaration of the secretary of the co-operative to be a
true copy of itsregistered rulesis, in any proceedings, evidence
of therules.

Registers

The register of directors, members and shares kept by a
co-operative as required by section 230(1)(a) is evidence of the
particulars directed or authorised by or under this Act to be
inserted in the register.

Divison 4 — Enforceable undertakings

Undertakings following contravention of, or failureto
comply with, this Act

Where it appears to the Registrar that a person has engaged in
conduct that constitutes a contravention of or afailureto
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(2)

3)

comply with aprovision of this Act, the Registrar may request
the person to execute, within the period of time specified by the
Registrar, awritten undertaking in terms approved by the
Registrar under which the person gives undertakings asto —

(@ discontinuing the conduct; or
(b) complying with the Act in the future; or

(c) taking action to rectify the consequences of the
contravention or failure to comply.

With the consent of the Registrar, the person may withdraw or
vary the undertaking at any time.

The Registrar cannot start, and must discontinue, legal
proceedings against a person for conduct that is the subject of an
undertaking that has been given by the person, that has been
approved by the Registrar and that the person is complying
with.

472. Register of undertakings

(1) The Registrar must keep aregister of undertakingsin
accordance with this Act.

(2) If aperson gives an undertaking under section 471, the Registrar
must register that document in the register of undertakings.

473. Enforcement orders

(1) The Registrar cannot make an application under this section if
the Registrar has started legal proceedings against the person for
conduct that is the subject of the undertaking to which the
application relates.

(2) Where aperson fails to comply with arequest to give an
undertaking under section 471, the Supreme Court may, on the
application of the Registrar and on being satisfied that there
were grounds for the request, order the person —

(@ toactinamanner that would have been required; or
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(b) torefrain from acting in a manner that would have been
prohibited,

by the undertaking if it had been given, and the person must
comply with the order.

Penalty: afine of $10 000.

(3) Where, on the application of the Registrar, the Supreme Court is
satisfied that a person has failed to observe aterm of an
undertaking given by the person under section 471, the Court
may make an order under subsection (4) against the person.

(4) The Supreme Court may order the person —

(@ tocomply with the term of the undertaking within atime
specified in the order; or

(b) to pay to the State an amount up to the amount of any
financia benefit that the person has obtained directly or
indirectly and that is reasonably attributable to the
failure to observe the term of the undertaking; or

(c) tocompensate any other person who has suffered | oss,
injury or damage as aresult of the failure to observe the
term of the undertaking; or

(d) totake any other action the Court considers appropriate.

(5) If—
(@ afailure on which an application under subsection (1)
or (2) isbased isafailure by a corporation; and

(b) the Supreme Court is satisfied that a person, who at the
time of the failure was a director of the corporation or a
person concerned in its management, knowingly
authorised or permitted the failure by the corporation,

the Court may order the person to take the action required to
cause the corporation to observe the undertaking, and the person
must comply with the order.

Penalty: afine of $10 000.
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(6) An order under this section may be made subject to such
conditions as the Supreme Court seesfit.

(7) The Supreme Court may, on the application of the Registrar,
vary or discharge that order.
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474, Offences by officersof co-operatives

(1) If aco-operative contravenes a provision of this Act —

(@ any person who isadirector of the co-operative or
concerned in its management is taken to have
contravened the same provision if the person knowingly
authorised or permitted the contravention; and

(b) any other officer of the co-operative who by awilful act
or omission is the cause of the contravention is taken to
have contravened the same provision.

(2) A person may be proceeded against and convicted under a
provision pursuant to subsection (1) whether or not the
co-operative has been proceeded against or convicted under that
provision.

(3) Thissection does not affect any liability imposed on a
co-operative for an offence committed by the co-operative
against thisAct.

475. Noticeto be given of conviction for offence

If aco-operative or an officer of a co-operative is convicted of
an offence against a provision of this Act, the co-operative
must, within 28 days after the conviction is recorded, give to
each member of the co-operative notice of —

(@) theconviction; and
(b) any penaty imposed; and
(c) thenature of the offence.

476. Secrecy

(1) Inthissection —
divulge, in relation to information, means —
(@ tocommunicate the information orally; or
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(b) to make available a document containing the
information; or

(c) tomake available anything from which, by electronic
process or otherwise, the information may be obtained;
or

(d) tocommunicate the information in any other manner;
repealed Act means the Companies (Co-operative) Act 1943 or
the Co-operative and Provident Societies Act 1903.

(2) A personwho is, or a any time was, engaged in the
administration of this Act or arepealed Act must not, except as
provided by this section, record, make use of or divulge
information obtained in the course of the administration.

Penalty: afine of $6 000.
(3) Subsection (2) does not apply to —

(&8 therecording, making use of or divulging of information
in the course of the administration of this Act; or

(b) therecording or making use of information for the
purpose of divulging it as permitted by subsection (4)
or (5); or

(c) thedivulging of information as permitted by
subsection (4).
(4) Information may be divulged —
(@ for the purposes of criminal proceedings; or

(b) for the purposes of any proceedings under this Act or of
an inquiry authorised by an Act; or

(c) withthe consent of the person to whom the information
relates; or

(d) under section 381, or
(e) under areciproca arrangement under section 485.

(5) Information may be divulged to —
(@ theMinister; or
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(b) the Treasurer; or
(c) the Commissioner of State Revenue; or
(d) the Auditor General; or

(e) the Commissioner of Taxation, a Second Commissioner
of Taxation or a Deputy Commissioner of Taxation
holding office under alaw of the Commonwealth; or

(f) theAustralian Securities and Investments Commission;
or

(g) the person who, under alaw of another State, or of a
Territory, administers alaw of the State or Territory that
relates to taxation or the imposition of a duty; or

(h) the Corruption and Crime Commission if the Registrar
has received a written request, under the Corruption and
Crime Commission Act 2003 for the information; or

(i) aperson seeking information under an arrangement
under section 381 or 485; or

() apoliceofficer exercising functions as a police officer;
or

(k) aperson nominated by a person referred to in
paragraphs (a) to (g); or

() any person, to whom, in the opinion of the Registrar, it
isin the public interest that the information be divulged.

(6) For the purposes of this section, apersonis, or was, engaged in
the administration of this Act or arepealed Act if the person
exercises, or at any time exercised, afunction as —

(@ the Registrar holding office under this Act or arepealed
Act; or

(b) aninspector appointed under this Act or arepeaed Act;
or

(c) aninvestigator appointed under this Act; or

(d) aperson appointed or employed for the purposes of this
Act or arepealed Act.
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(2)

3)

(4)

478,
D)

False or misdeading statements

A person must not, in a document required for the purposes of
this Act or lodged with the Registrar make, or authorise the
making of, a statement knowing it to be false or misleading in a
material particular.

Penalty: afine of $12 000.

A person must not, from a document required for the purposes
of this Act or lodged with the Registrar omit, or authorise the
omission of, anything knowing that the omission makes the
document false or misleading in amaterial particular.

Penalty: afine of $12 000.

A person who, in adocument required for the purposes of this
Act or lodged with the Registrar makes, or authorises the
making of, a statement that isfalse or misleading in a material
particular commits an offence unlessit is proved that the person
had taken reasonabl e precautions aimed at avoiding the making
or authorising of false or misleading statementsin such a
document.

Penalty: afine of $6 000.

If an omission makes a document required for the purposes of
this Act or lodged with the Registrar misleading in a materia
respect, a person who made or authorised the omission commits
an offence unlessit is proved that the person had taken

reasonabl e precautions aimed at avoiding the making or
authorising of omissions that would make such a document false
or misleading.

Penalty: afine of $6 000.

Further offence for continuing failureto do required act
If aprovision of this Act requires an act to be done, the
obligation to do the act continues until the act is done —

(@ evenif aperson has been convicted of an offencein
relation to the failure to do the act; and
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3)

(4)

()

479.
D)

(b) evenif the provision required the act to be done within a
particular period or before a particular time and that
period has ended or that time has passed.

If aperson is convicted of an offence (aprimary conviction) for
afailureto do the act, whether it isthe first or a second or
subsequent offence in relation to the failure, and the failure to
do the act continues after the time of the conviction, the person
commits a further offence for that continuing failure.

That further offence is constituted by the failure to do the act
during the period (the further offence period) that begins with
the primary conviction and ends when proceedings for the
further offence are commenced or the act concerned is done,
whichever happensfirst.

Proceedings for the further offence are taken to have been
commenced on the day on which the information for the further
offenceislaid or on an earlier day specified in the information
for that purpose.

The penalty for the further offence is determined using the
following formula—

AxB=C
where —

A is50 per centum (50%) of the amount specified in this Act to
be the monetary penalty for the initial offence; and

B isthe number of daysin the further offence period; and
C isthe maximum penalty for the further offence.
Civil remedies

If aco-operative, in making, guaranteeing or raising any loan or
receiving any deposit, contravenes this Act or arule of the

co-operative, the civil rights and liabilities of the co-operative or
any other person in respect of the recovery of the loan or deposit
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are not affected or prejudiced by the contravention, but the
money becomes immediately payable.

The same remedies may be had for the recovery of the loan or
deposit and for the enforcement of any security for it asif there
had not been a contravention of this Act or of the rules of the
co-operative.

Injunctions
This section applies to conduct that constituted, constitutes or
would constitute —

(@ acontravention of this Act; or

(b) attempting to contravene this Act; or

(c) aiding, abetting, counselling or procuring a person to
contravene this Act; or

(d) inducing or attempting to induce, whether by threats,
promises or otherwise, a person to contravene this Act;
or

(e) beinginany way, directly or indirectly, knowingly
concerned in, or party to, the contravention by a person
of thisAct; or

(f) conspiring with others to contravene this Act.

On the application of —
(@ theRegistrar; or

(b) aperson whose interests are affected by conduct
engaged in by another person,

the Supreme Court, if satisfied that conduct is conduct to which
this section applies, may grant an injunction, on the terms the
Court considers appropriate, restraining a person from engaging
in the conduct and, if the Court considers it appropriate,
requiring that other person to do any act or thing.
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3)

(4)

(5)

(6)

(7)

If the Supreme Court considers it appropriate, the Court may
grant an interim injunction pending a decision on the
application.

The Supreme Court may discharge or vary an injunction granted
under this section.

The power of the Supreme Court to grant an injunction
restraining a person from engaging in conduct may be
exercised —

(@ whether or not it appears to the Court that the person
intends to engage again, or to continue to engage, in the
conduct; and

(b) whether or not the person has previously engaged in the
conduct; and

(c) whether or not there is an imminent danger of
substantial damage to another person if the
first-mentioned person engages in the conduct.

The power of the Supreme Court to grant an injunction
requiring a person to do an act or thing may be exercised —

(@ whether or not it appears to the Court that the person
intends to refuse or fail again, or to continue to refuse or
fail, to do that act or thing; and

(b) whether or not the person has previously refused or
failed to do that act or thing; and

(c) whether or not thereis an imminent danger of
substantial damage to any person if the first-mentioned
person refuses or fails to do that act or thing.

If the Supreme Court has power under this section to grant an
injunction restraining a person from engaging in particular
conduct, or requiring a person to do a particular act or thing, the
Court may, either in addition to or in substitution for the grant
of the injunction, order that person to pay damages to any other
person.
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481. Proceedings for offences etc.

(1) Proceedings for an offence under this Act may be instituted
within 3 years after the alleged commission of the offence.

(2) Proceedings for an offence may be instituted by the Registrar or
any aggrieved person.

(3) Proceedings for the recovery of any fine or penalty imposed by
the rules of a co-operative may be instituted only by the
co-operative.
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482.
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2

3)

483,
@

(2)

3)

Part 18 — General

Co-operative ceasing to exist

As soon as practicable after a co-operative ceases to exist, other
than on the deregistration of the co-operative under section 315,
the Registrar must deregister the co-operative by registering the
cessation and cancelling the registration of the co-operative.

The Registrar may remove from the register the name of a
co-operative that has been deregistered or otherwise ceased to
exist.

A co-operative that has transferred its engagements to another
co-operative is taken to have ceased to exist.

Service of documents on co-oper ative

A document may be served on a co-operative by post or by
leaving it at the registered office of the co-operative with a
person who appears to be 16 years of age or more.

A document may be served on aforeign co-operative —
(@ by post; or

(b) by leaving it with a person who appearsto be 16 years
of age or more and is at a place where the foreign
co-operative carries on businessin this State; or

(c) Dbyleavingit at the registered officein this State of the
foreign co-operative registered under Part 14.

For the purpose of serving a document under this section by
post, the document is properly addressed if —

(@ inthe case of aco-operative, it isaddressed to the
registered office of the co-operative; or

(b) inthe case of aforeign co-operative, it is addressed to a
place in this State where the foreign co-operative carries
on business or to the registered office of the foreign
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co-operative in its place of registration, incorporation or
formation.

(4) Thissection does not affect the operation of any provision of a
law or of the rules of a court authorising a document to be
served on a co-operative or aforeign co-operative in another
way.

434. Service on member of co-operative

(1) A notice required under this Act to be given to a member of a
co-operative must be in writing.

(2) A notice or other document required under this Act to be given
to amember of a co-operative may be given —

(@) persondly; or

(b) by leaving it with a person who appears to be 16 years
of age or more at the member’ s address; or

(c) by post; or

(d) by faxingit or emailing it to afax number or email
address provided by the person; or

(e) by sending it to the member by other electronic means
(if any) nominated by the member; or

(f) by publishing the notice in a newspaper circulating
generally in this State or in the area served by the
co-operative, if —

(i) the co-operative is anon-distributing
co-operative; or
(i) the member’s whereabouts are unknown to the
co-operative; or
(iii)  the Registrar permits notice to be given to
members of the co-operative in that way.
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486.

487.

488.

Reciprocal arrangements

If areciprocal arrangement with another State or a Territory is
in force, the Registrar —

(& may, at the request of the appropriate official of the
State or Territory, give the official information or
documents relating to a co-operative; and

(b) may ask the appropriate official of the State or Territory
to give the Registrar documents or information relating
to an organisation that, under the arrangement, isan
organisation corresponding to a co-operative.

A reciprocal arrangement with another State or a Territory isan
arrangement made between the Minister and a representative of
the government of the other State or the Territory under which it
isagreed —
(@ that the Registrar will comply with arequest referred to
in subsection (1)(a); and
(b) that arequest made by the Registrar to an official
designated in the arrangement as the appropriate official
for the purposes of subsection (1)(b) will be complied
with.

Trandations of documents

A requirement imposed under this Act to give or lodge a
document or make a document available for inspection is, in the
case of adocument that is not in the English language, taken to
include a requirement that a translation of the document be
given, lodged or made available for inspection at the same time.

Exemptions may be on conditions

An exemption under section 139(1), 226, 273(4), 288, 296
or 300(4) may be given on conditions.

Approval of forms

The Registrar may approve forms for use under this Act.
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489. Regulation making power

(1) The Governor may make regulations prescribing all matters that
arerequired or permitted by this Act to be prescribed or are
necessary or convenient to be prescribed for giving effect to the
purposes of this Act.

(2) Without limiting subsection (1), regulations may be made for or
in relation to the following —

(@ themaking of applications for the exercise of afunction
by the Registrar;

(b) theway documents are lodged with the Registrar,
including electronic lodgment and lodgment by
facsimile;

(c) feestobe paidin relation to the administration of this
Act including —

(i) feesfor lodgment of any documents under this
Act; and

(i) additional feesfor late lodgment of any
documents under this Act.

(3 A regulation may create an offence punishable by a penalty of a
fine not exceeding $2 000.

490. Companies (Co-operative) Act 1943 repeal ed

The Companies (Co-operative) Act 1943 is repealed.
491. Co-operative and Provident Societies Act 1903 r epealed
The Co-operative and Provident Societies Act 1903 is repeal ed.
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Part 19 — Transitional and savings provisions
Divison 1 — Preliminary

492. Termsused in thisPart

In this Part —

Co-oper ative company means a co-operative company
registered under the Companies (Co-operative) Act 1943
Part VI,

former Act means —

(@ inrelation to a co-operative company, the Companies
(Co-operative) Act 1943; and

(b) inrelation to aregistered society, the Co-operative and
Provident Societies Act 1903;

registered society means a society registered or deemed to be
registered under the Co-operative and Provident Societies
Act 1903;

transition period means the period beginning on the day on
which this section comes into operation and ending on the day
before sections 490 and 491 come into operation.

493. I nterpretation Act 1984 not affected

The transitional and savings provisions of this Act do not
prejudice or affect the application of the Interpretation Act 1984
to and in relation to the repeal s effected by sections 490

and 491.

494, Transitional regulations

(1) If thereisno sufficient provision in this Act for dealing with a
transitional matter, regulations under this Act may prescribe all
matters that are required or necessary or convenient to be
prescribed for dealing with the matter.
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(2) Regulations made under subsection (1) may provide that
specified provisions of this Act —
(@ donot apply; or
(b) apply with specified modifications,

to or in relation to any matter.

(3) If regulations under subsection (1) provide that a specified state
of affairsistaken to have existed, or not to have existed, on and
from aday that is earlier than the day on which the regulations
are published in the Gazette but not earlier than the day this Act
comes into operation, the regulations have effect according to
their terms.

(4) Insubsections (2) and (3) —
specified means specified or described in the regulations.

(5) If regulations contain aprovision referred to in subsection (3),
the provision does not operate so as—

(@ toaffectinamanner prejudicial to any person (other
than the State), the right of that person existing before
the day of publication of those regulations; or

(b) toimpose liabilities on any person (other than the State
or an authority of the State) in respect of anything done
or omitted to be done before the day of publication of
those regulations.

Division 2— Prohibition on registration under former Act

495, Prohibition on registration under Companies (Co-operative)
Act 1943 or Co-operative and Provident Societies Act 1903
During the transition period, a corporation cannot —

(@) register as aco-operative company under the Companies
(Co-operative) Act 1943 Part V1; or

(b) register under the Companies (Co-operative) Act 1943
Part X1; or
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(c) register as aco-operative and provident society under
the Co-operative and Provident Societies Act 1903.

Division 3— Transfer to incorporation under this Act

496. Co-operative companies and register ed societiesto register
under thisAct

(1) Unless subsection (2) applies, a co-operative company or a
registered society must apply for registration under Part 2
Division 5 not later than 3 months before the end of the
transition period.

(2) A co-operative company or aregistered society is not required
to register as a co-operative under this Act if it has —

(@ applied for incorporation under another written law, and
not had that application refused; or

(b) inthe case of a co-operative company, applied to the
Court for an order under the Companies (Co-oper ative)
Act 1943 Part IV Division 12 sanctioning a scheme for
reconstruction or amalgamation that will, when
implemented, result in the dissolution of the company,
and not had that application refused; or

() inthe case of aregistered society, passed a special
resolution under the Co-operative and Provident
Societies Act 1903 section 41 or 42 to amalgamate or
transfer its engagements and is proceeding to give effect
to that resolution; or

(d) inthe case of aregistered society, voted under the
Co-operative and Provident Societies Act 1903
section 46 to dissolve the society and is proceeding
towards dissolution; or

(e) commenced to be wound-up.
(3 The Companies (Co-operative) Act 1943 section 176A does not

prevent a co-operative company from becoming registered asa
co-operative under this Act.
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(4) The Co-operative and Provident Societies Act 1903 section 42

does not prevent a registered society from becoming registered
as a co-operative under this Act.

497. Decision of Registrar to register co-operative company or
register ed society
(1) If aco-operative company or aregistered society failsto comply
with section 496(1) the Registrar may decide to register —
(@) thecompany or society as a co-operative bearing the
corporate name determined by the Registrar; and
(b) rulesfor the co-operative, the content of whichis
determined by the Registrar under subsection (2).
(2) Therulesfor the co-operative are the model rules amended —
(@) asthe Registrar considers necessary having regard to the
circumstances of the co-operative; and
(b) inthe case of aco-operative company, to comply with
the Companies (Co-operative) Act 1943 section 176C.
(3) If the Registrar decides under this section to register a
Co-operative company or registered society as a co-operative the
Registrar must —
(@ ensureregistration under the former Act is cancelled;
and
(b) issueto the co-operative a certificate of registration, and
acopy of itsrules; and
(c) publish notice of the issue of the certificate in the
Gazette.
(4) Onissue of the certificate of registration —
(@) registration and incorporation take effect; and
(b) section 35 applies asif a co-operative company or
registered society registered under this section was a
corporation registered under Part 2 Division 5.
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498.

(1)

(2)

3)

(4)

499.
D)

Division 4 — General transitional provisions

Special resolutions, applicationsto the Court and court
orders

A special resolution or court order is not to be given effect
under this section if to do so would cause atransferred
co-operative to be in contravention of this Act.

If immediately before the transfer day atransferred
co-operative, as previously incorporated, has passed a special
resolution and the resolution has not been given effect, the
resolution is to be given effect under the former Act whether or
not that Act has been repealed.

If immediately before the transfer day for atransferred
Co-operative a person, or the co-operative as previously
incorporated, has applied to acourt for an order in relation to
the co-operative as previoudy incorporated and the court has
not made an order on that application, the application isto be
considered, and any resulting order given effect, under the
former Act whether or not that Act has been repealed.

If immediately before the transfer day for atransferred
co-operative the court has, in relation to that co-operative as
previously incorporated, made an order that has not been given
effect, the order isto be given effect under the former Act
whether or not that Act has been repealed.

I nspectionsor inquiry

If immediately before the transfer day for atransferred
co-operative an inspection or inquiry into the affairs of the
co-operative as previously incorporated has started under the
Companies (Co-operative) Act 1943 and not been completed,
the inspection or inquiry isto be completed under that Act
whether or not it has been repeal ed.

As at 22 Oct 2009 No. 24 of 2009 page 293

Extract from www.slp.wa.gov.au, see that website for further information



Co-operatives Act 2009

Part 19

Transitional and savings provisions

Division 4 General transitional provisions

s. 500

2

3)

500.

(1)

(2)

3

(4)

For the purposes of this section, an inspection or inquiry is
completed when the findings of that inspection or inquiry are
reported.

The reported findings of an inspection or inquiry completed
under subsection (1) in relation to atransferred co-operative
may, in relation to that co-operative, be used for any purpose
that the reported findings of an inquiry or inspection under this
Act may be used for.

Acquisition of shares of shareholders dissenting from
scheme or contract approved by majority

This section applies to an offer by a company (the transferee) to
acquire shares in a co-operative company (the transferor) under
ascheme or contract.

If immediately before the transfer day for atransferred
co-operative, an offer to acquire shares in the co-operative as
previously incorporated has been made but not completed, and
subsection (3) does not apply, the offer isto be completed under
the Companies (Co-operative) Act 1943 whether or not that Act
has been repeal ed.

Part 13 Division 3 of this Act applies to an offer made during
the 4 month period ending on the transfer day.

For the purposes of subsection (2), an offer is completed if —

(@ 6 months has expired since the making of the offer and
the transferee has not given a notice under the
Companies (Co-operative) Act 1943 section 160 to
dissenting shareholders; or

(b) thetransferee has—

(i) acquired the shares of dissenting shareholdersto
which the transferee gave notice; and

(i) complied with any court order given on the
application of a dissenting shareholder under the
Companies (Co-operative) Act 1943 section 160.
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s. 501

501.

Transitional provisionsabout active members

The Registrar may, for a particular transferred co-operative,
specify a period within which active membership provisions
under section 127 do not apply if it isanewly transferred
co-operative.

Division 5— Pending incor por ation, reconstruction or

502.

503.
D)

winding-up
Pending incor poration

If immediately before the day the former Acts are repeadled a
co-operative company or registered society has passed a special
resolution to transfer to registration or incorporation under
another written law and the application for registration or
incorporation has been neither granted nor refused —

(@) thespecial resolution isto be given effect under the
former Act; and

(b) the company or society continues to be incorporated and
be regulated by the former Act until the application for
registration or incorporation is either granted or refused.

Pending reconstruction

Subsection (2) appliesif immediately before the day the former
Acts are repeal ed a co-operative company or registered society
isengaged in any of the following processes —

(@ inthe case of aco-operative company, the company has
applied to the Court for an order under the Companies
(Co-operative) Act 1943 Part IV Division 12 sanctioning
a scheme for reconstruction or amalgamation that will,
when implemented, result in the dissolution of the
company, and not had that application refused,;

(b) inthe case of aregistered society, the society has passed
a special resolution under the Co-operative and
Provident Societies Act 1903 section 41 or 42 to
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amalgamate or transfer its engagementsand is
proceeding to give effect to that resolution;

() inthe case of aregistered society, the society has voted
under the Co-operative and Provident Societies
Act 1903 section 46 to dissolve the society and is
proceeding towards dissolution.

(2) If aco-operative company or registered society isengaged in a
process referred to in subsection (1) —

(@ theprocessisto be completed under the former Act; and

(b) the company or society continues to be incorporated and
be regulated by the former Act until either the processis
completed or an event occurs that prevents the process
from being compl eted.

504. Pending wind-up

(1) If immediately before the day the former Acts are repeded a
Co-operative company or registered society has started to be
wound-up but the winding-up has not been completed —

(@ the process of winding-up isto be completed under the
former Act; and

(b) the company or society continues to be incorporated
under and be regulated by the former Act until it is
dissolved.

(2) For the purposes of this section —

(@ thewinding-up of aco-operative company or registered
society starts when a court has ordered the winding-up
or the company or society has passed a resolution for
winding-up; and

(b) thewinding-up of aco-operative company or registered
society has been completed when the company or
society is dissolved.
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Co-operative Bulk Handling Limited

s. 505

Part 20 — Consequential amendments

Division 1 — Consequential amendments commencing on
registration of Co-operative Bulk Handling Limited

505. Grain Marketing Act 2002 amended
(1) This section amends the Grain Marketing Act 2002.
(2) Insection 48(2)(b) delete subparagraph (ii) and insert:
(i) Co-operative Bulk Handling Limited, a

co-operative registered under the
Co-operatives Act 2009,

(3 InSchedule 1 clause 5(3) in the definition of CBH delete the
passage that begins with “acompany” and ends with “1943.”
and insert:

a co-operative registered under the Co-operatives Act 2009.

506. Local Government Act 1995 amended
(1) This section amends the Local Government Act 1995.
(2) Insection 6.26(2)(i) delete “company” (each occurrence) and
insert:
co-operative

(3 Insection 6.26(3) delete “company” and insert:

co-operative
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Division 2 Consequential amendments commencing on commencement
of this Act

s. 507

Division 2— Consequential amendments commencing on
commencement of thisAct

507. Civil Judgments Enforcement Act 2004 amended

(1) This section amends the Civil Judgments Enforcement Act 2004.

(2) Insection 45 in paragraph (c) of the definition of financial
institution after “1903” insert:

, Or aco-operative registered under the Co-operatives Act 2009
that is permitted under that Act to accept money on deposit

508. Criminal Property Confiscation Act 2000 amended

(1) This section amends the Criminal Property Confiscation
Act 2000.

(2) Inthe Glossary in paragraph (e) of the definition of financial
institution after “1903” insert:

, Or a co-operative registered under the Co-operatives Act 2009
that is permitted under that Act to accept money on deposit

500. Equal Opportunity Act 1984 amended
(1) This section amends the Equal Opportunity Act 1984.
(2) Insection 35N(1)(a) after “1903” insert:

or of a co-operative registered under the Co-operatives Act 2009
(3) Insection 66Z2S(1)(a)(i) after “1903” insert:

or of a co-operative registered under the Co-operatives Act 2009
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(4) Insection 69(1)(b)(i) after “1903” insert:
or of a co-operative registered under the Co-operatives Act 2009

510. Taxi Act 1994 amended
(1) This section amends the Taxi Act 1994.
(2) Insection 3(3)(b) after “1943” insert:

and a co-operative incorporated under the Co-oper atives
Act 2009

511. Western Australian Treasury Corporation Act 1986 amended

(1) This section amends the Western Australian Treasury
Corporation Act 1986.

(2) After Schedule 1 item 6 insert:

TA. Co-operatives registered under the Co-operatives Act 2009.

Division 3— Consequential amendments commencing on
repeal of former Acts

512. Civil Judgments Enforcement Act 2004 amended
(1) This section amends the Civil Judgments Enforcement Act 2004.

(2) Insection 45 in paragraph (c) of the definition of financial
institution delete “a society registered or deemed to be
registered under the Co-operative and Provident Societies
Act 1903, or”.
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s. 513

513. Criminal Property Confiscation Act 2000 amended

(1) This section amends the Criminal Property Confiscation
Act 2000.

(2) Inthe Glossary in paragraph (e) of the definition of financial
institution delete “aregistered society within the meaning of the
Co-operative and Provident Societies Act 1903, or”.

514. Equal Opportunity Act 1984 amended
(1) This section amends the Equal Opportunity Act 1984.

(2) Insection 35N(1)(a) delete “of a society registered under the
Co-operative and Provident Societies Act 1903 or”.

(3 Insection 66Z2S(1)(a)(i) delete “of a society registered under the
Co-operative and Provident Societies Act 1903 or”.

(4) Insection 69(1)(b)(i) delete “of asociety registered under the
Co-operative and Provident Societies Act 1903 or”.

515. Housing Loan Guarantee Act 1957 amended
(1) This section amends the Housing Loan Guarantee Act 1957.

(2) Insection5(1)(a) delete “or Co-operative and Provident
Societies Act 1903".

(3) Insection 10 delete “or Co-operative and Provident Societies
Act 1903".

516. Local Government Act 1995 amended
(1) This section amends the Local Government Act 1995.

(2) Insection 5.74 in the definition of corporation:
(@) delete paragraph (d) and “or” after it;
(b) after each of paragraphs (a) and (b) insert:

or
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s. 517

517. Taxi Act 1994 amended
(1) Thissection amends the Taxi Act 1994.

(2) Insection 3(3)(b) delete “a company within the meaning of the
Companies (Co-operative) Act 1943, and”.

518. Western Australian Treasury Corporation Act 1986 amended

(1) This section amends the Western Australian Treasury
Corporation Act 1986.

(2) InSchedule 1 deleteitems5 and 6.
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Schedule 1 — Mattersfor which rules must make provision

[s. 98]

1. Requirementsfor all co-operatives

Therules of all co-operatives must set out or make provision for each
of the following —

@
(b)
(©

(d)

()

()
(9)

(h)

(i)

()
(k)

()

the name of the co-operative;
active membership provisions (within the meaning of Part 6);

the mode and conditions of admission to membership, and the
payment to be made or the share or interest to be acquired
before rights of membership are exercised;

the rights and liabilities of members, of the estates of
deceased members, and of representatives of members under
bankruptcy or mental incapacity;

the circumstances in which members may be expelled or
suspended, and the rights and liabilities of expelled and
suspended members;

the circumstances in which membership ceases;

the charges or subscriptions that are payable by a member to
the co-operative;

the circumstances in which fines and forfeitures may be
imposed on members of the co-operative, and the amount of
the fines (being not more than the maximum amount
prescribed by the regulations);

the grievance procedures for settling disputes under the rules
between the co-operative and any of its members as defined
in section 79(4), or between a member and another member;

the regtrictions, if any, on the powers of the co-operative and
the board;

the number of directors, the qualification of directors, the way
of electing, remunerating and removing directors and filling a
vacancy, the period for which directors are to hold office,
whether directors are to retire by rotation or otherwise, and
the holding of elections;

the quorum for, and the procedure at, meetings of the board;
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(m)
(n)

(0)
(P)
(9
(n)

(9)
(t)

(u)

(v)

(w)
(x)
v)

@

the design, custody and use of the seal of the co-operative;

the manner in which the funds of the co-operative are to be
managed, and in particular the mode of drawing and signing
cheques, drafts, bills of exchange, promissory notes, and
other negotiable instruments for and on behalf of the
co-operative;

the custody of securities belonging to the co-operative;

the way in which debentures are to be transferred;

the date on which the financial year of the co-operative ends,

the auditing of the financial reports of the co-operative, and
the appointing of the auditor;

the way in which aloss that results from the transactions of
the co-operative isto be dealt with;

the procedure for calling general and special meetings, the
requisite notices of meetings, and the quorum for meetings, of
the co-operative;

the procedure at meetings of the co-operative, including the
rights of membersin voting at meetings, the manner of
voting, and the majority necessary for carrying resolutions;

the method of conducting postal ballots, including special
postal ballots, and the sending and lodgment of information
and votes by facsimile or electronic means;

the way of atering the rules;
the way in which the co-operative may be wound-up;

amatter prescribed by the regulations for the purposes of this
clause;

amatter that the co-operative considers needs to be provided
for intherules.

2. Additional matter s— co-oper atives with share capital

In addition to the matters specified in clause 1, therules of a
co-operative with ashare capital must set out or make provision for
each of the following —

@

the nominal value of each share in the co-operative;
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Matters for which rules must make provision

(b)
(©

(d)
()
()
(9)

(h)
(i)

the amount of the contingent liability, if any, attaching to
shares,

the terms on which shares, not including bonus shares but
including shares, if any, with a contingent liability attached to
them, are to be issued;

the periodic subscriptions by which or the way in which
shares areto be paid for;

in the case of adistributing co-operative, the manner in which
asurplus may be distributed;

the allocation of a deficiency on the winding-up of a
co-operative;

the forfeiture of shares on expulsion or on failure to pay a
subscription or cal, the extent to which members whose
shares have been forfeited are to remain liable for an amount
still unpaid for them, and the sale or cancellation of forfeited
shares,

the way in which shares are to be transferred;
amatter prescribed by the regulations.

3. Additional matters— non-distributing co-oper atives

(1) Inaddition to the matters specified in clauses 1 and 2, the rules of a
non-distributing co-operative must provide —

@

(b)

that there must be no return or distribution on surplus or share
capital to members other than the nominal value of shares, if
any, at winding-up; and

for the way of distribution of the surplus property at
winding-up.

(2) Inaddition to the matters specified in clauses 1 and 2, therules of a
non-distributing co-operative that has operated as a mutual may
provide that —

@

(b)

surplus funds are payable only to members who have paid
contributions to the co-operative and have a credit balance in
their member’ s ledger; and

the payment of surplus fundsis limited to the return of the
contributions paid by the member to the co-operative and the
nominal paid up value of the shares, if any.
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Schedule 2 — Relevant interests, associates, related bodies

D
)

©)

(4)

©®)

(6)

D

)

[s- 4(1)]
Division 1 — Relevant interests

Terminology used in this Schedule
This clause applies for the purposes of this Division.

Power to vote in relation to aright to vote is power to exercise, or to
control the exercise of, the right to vote.

A reference to power to dispose of a share includes areference to
power to exercise control over the disposal of the share.

A reference to power or control includes a reference to power or
control that isdirect or indirect or is, or can be, exercised as aresult
of, by means of, in breach of, or by revocation of, trusts, agreements
and practices, or any of them, whether or not they are enforceable.

Power to vote in relation to aright to vote, or power to dispose of a
share, that is exercisable by 2 or more personsjointly istaken to be
exercisable by either or any of those persons.

A reference to a controlling interest includes areference to an interest
that gives control.

Basicrules— relevant interests

A person who has power to vote in relation to aright to vote hasa
relevant interest in the right to vote.

A person who has power to dispose of ashare has arelevant interest
in the share.

Control of corporation having power in relation toa share

If acorporation has, or is by this Division taken to have —
(@) power to votein relation to aright to vote; or
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(b) power to dispose of a share,

aperson istaken for the purposes of this Division to havein relation
to the right to vote or the share the same power as the corporation has,
or istaken to have, if —

(c) thecorporation is, or its directors are, accustomed or under an
obligation, whether formal or informal, to act in accordance
with the directions, instructions or wishes of the person in
relation to the exercise of the power referred toin

paragraph (a) or (b); or
(d) the person has a controlling interest in the corporation.

4, Control of 20% of voting power in corporation having power in
relation toashare

If a corporation or an associate of a corporation has, or is by this
Division (other than this clause) taken to have —

(8 power to votein respect of aright to vote; or

(b) power to dispose of a share,
aperson istaken for the purposes of this Division to havein relation

to the right to vote or the share the same power as the corporation or
associate has, or is taken to have, if —

(c) theperson has; or

(d) anassociate of the person has; or

(e) associates of the person together have; or

(f)  the person and an associate or associates of the person
together have,

power to vote in relation to the right to vote attached to not less than
20% of the voting shares in the corporation.

5. Deemed relevant interest in advance of performance of agreement
that will giveriseto arelevant interest

If aperson —

(@) hasentered into an agreement with another person in relation
to an issued share or right to vote in which the other person
has arelevant interest; or
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(b) hasaright enforceable against another person in relation to
an issued share or right to vote in which the other person has
arelevant interest, whether theright is enforceable presently
or in the future and whether or not on the fulfilment of a
condition; or

(c) hasan option granted by another person, or has granted to
another person an option, with respect to an issued share or
right to vote in which the other person has arelevant interest,

and, on performance of the agreement, enforcement of the right, or
exercise of the option, the first-mentioned person would have a
relevant interest in the share or right to vote, the first-mentioned
person is taken for the purposes of this Division to have that relevant
interest in the share or right to vote.

6. Control of corporation having arelevant interest by virtue of
clause5

If acorporation is by clause 5 taken to have arelevant interest in a

sharein, or right to vote at meetings of, a co-operative, apersonis

taken for the purposes of this Division to have arelevant interest in
the share or right to vote if —

(@ thecorporation is, or its directors are, accustomed or under an
obligation, whether formal or informal, to act in accordance
with the directions, instructions or wishes of the person in
relation to the exercise of power to vote in relation to that
right to vote or power to dispose of those shares; or

(b) the person has a controlling interest in the corporation; or

(c) the person has power to vote in relation to the right to vote
attached to not less than 20% of the voting sharesin the
corporation.

7. Matters not affecting application of Division
(1) Itisimmateria for the purposes of this Division whether or not power
to votein relation to aright to vote, or power to dispose of a share —
(@) isexpressorimplied or formal or informal; or

(b) isexercisable by aperson aone or jointly with any other
person or persons, or

(c) cannot berelated to a particular share; or
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(d) s, or can be made, subject to restraint or restriction.
(2) A relevant interest in ashare or right to voteis not to be disregarded
merely because of —
(@) itsremoteness; or
(b) how it arose.

8. Corporation may have arelevant interest in itsown shares

A corporation may, by virtue of this Division, be considered to have a
relevant interest in asharein, or right to vote arising from
membership of, the corporation itself.

9. Exclusions— money lenders

A relevant interest of a person in ashare or right to vote isto be
disregarded if the person’s ordinary business includes lending money
and the person has authority to exercise powers as the holder of the
relevant interest only because of a security given for the purposes of a
transaction entered into in the ordinary course of businessin
connection with lending money, other than a transaction entered into
with an associate of the person.

10. Exclusions— certain trustees
A relevant interest of a person in ashare or right to vote isto be
disregarded if —
(@) theshare or right is subject to atrust; and

(b) the person hasthe relevant interest as a trustee of the trust;
and
(c) either—

(i) abeneficiary under the trust is by clause 5 taken to
have arelevant interest in the share or right because
the beneficiary has a presently enforceable and
unconditional right referred to in clause 5(b); or

(if)  the person isabaretrustee.
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11.

12.

13.

14.

15.

)
)

Exclusions— instructionsto securities dealer to dispose of share

A relevant interest of a person in ashare or right to vote isto be
disregarded if —
(@ theperson’sordinary businessincludes dealing in securities;
and

(b) the person has authority to exercise powers as the holder of
the relevant interest only because of instructions given to the
person, by or on behaf of another person, to dispose of the
share on the other person’s behalf in the ordinary course of
that business.

Exclusions— honorary proxies

A relevant interest of a person in ashare or right to vote isto be
disregarded if the person hasit only because of having been
appointed, otherwise than for valuable consideration given by the
person or an associate of the person, to vote as a proxy or
representative at a meeting of members, or of a class of members, of a
corporation.

Exclusions— holdersof prescribed offices

A relevant interest of a person in ashare or right to vote isto be
disregarded if the person has it because of holding an office
prescribed by the regulations.

Prescribed exclusions

The regulations may provide that arelevant interest in ashareis, in
specified circumstances and subject to specified conditions, if any, to
be disregarded for the purposes of a provision of this Act.

Effect of Schedule
Nothing in this Schedule limits the generality of anything elsein it.

A person does not have arelevant interest in a share of a co-operative
or right to vote in respect of a co-operative except as provided in this
Schedule.
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16. Relevant interest — cor poration other than co-oper ative

A referencein this Act to arelevant interest in a share of a corporation
other than a co-operative or aright to vote in relation to a corporation
other than a co-operative is to be construed in accordance with the
Corporations Act.

Division 2 — Associates

17. Effect of Part
A person is not an associate of another person except as provided by
this Division.

18. Associates of a cor poration

The associates of a corporation include the following —
(@) adirector or secretary of the body;
(b) arelated corporation;
(c) adirector or secretary of arelated corporation.

19. Mattersrelating to voting rights

(1) If areferenceto an associate of a person relatesto —

(@) theextent of power to exercise, or to control the exercise of,
the voting power attached to voting sharesin or arising from
membership of a corporation; or

(b) the person’sentitlement to sharesin a corporation; or
(c) anoffer to purchase sharesto which Part 11 Division 2
applies,

the reference includes a reference to another person with whom the
person has, or proposes to enter into, an agreement referred toin
subclause (2).

(2) Subclause (1) appliesto an agreement —

(@) because of which one of the persons referred to in
subclause (1) has or will have power, even if it isin any way
qualified —

(i) toexercise or
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(b)

(©

(d)

(i)  tocontrol, directly or indirectly, the exercise of; or
(itf)  toinfluence substantially the exercise of,
any voting power attached to sharesin the corporation; or
for the purpose of controlling or influencing —
(i) the composition of the corporation’s board; or
(ii)  the conduct of affairs of the corporation;
or
under which one of those persons —
(i)  will or may acquire; or
(i)  may berequired by the other to acquire,

shares in the corporation in which the other has arelevant
interest; or

under which one of those persons may be required to dispose
of sharesin the corporation in accordance with the other’s
directions.

(3) Subclause (1) applies despite any other effect the agreement may

have.

(4) Inrelationto a matter relating to sharesin a corporation, a person may
be an associate of the corporation and the corporation may be an
associate of a person.

20. General

(1) A reference to an associate of a person includes areference to —

@
(b)

(©

another person in concert with whom the person is acting or
proposes to act; or

another person who, under the regulations, is, for the
purposes of the provision in which the reference occurs, an
associate of the person; or

another person with whom the person is or proposes to
become associated, whether formally or informally, in any
other way,

in relation to the matter to which the reference rel ates.
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Relevant interests, associates, related bodies
Related corporations

(2) If aperson has entered, or proposes to enter, into a transaction, or has
done, or proposes to do, any act or thing, in order to become
associated with another person as mentioned in an applicable
provision of this Division, areference to an associate of the person
includes areference to that other person.

21. Exclusions

A person is not an associate of another person by virtue of clause 19
or 20(1), or by virtue of clause 20(2) asit appliesin relation to
clause 19 or 20(1), merely because —

@

(b)

(©

(d)

one gives adviceto the other, or acts on the other’ s behalf, in
the proper performance of the functions attaching to a
professional capacity or a business relationship; or

one, aclient, gives specific instructions to the other, whose
ordinary business includes dealing in securities, to acquire
shares on the client’s behalf in the ordinary course of that
business; or

one has made, or proposes to make, to the other an offer to
which Part 11 Division 2 applies, in relation to shares held by
the other; or

one has appointed the other, otherwise than for valuable
consideration given by the other or by an associate of the
other, to vote as a proxy or representative at a meeting of
members, or of a class of members, of acorporation.

Division 3— Related corporations

22. Related corporations

For the purposes of this Act, a corporation isto be taken to be related

to—
@
(b)
(©

another corporation that isits subsidiary; and
another corporation of which it isa subsidiary; and

another corporation if both it and that other corporation are
subsidiaries of the same corporation.
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Schedule 3 — Registration etc. of charges
[s. 267]

Division 1 — Preliminary

1 Interpretation
In this Division —
co-operative includes a foreign co-operative registered under Part 14;
document of title means a document —

(@ usedinthe ordinary course of business as proof of possession
or control, or of the right to possession or control, of property
other than land; or

(b) authorising or purporting to authorise, whether by
endorsement or delivery, the possessor of the document to
transfer or receive property other than land,

and includes —

(c) abill of lading; and

(d)y awarrant or order for the delivery of goods; and

(e) adocument that is, or evidencestitle to, a marketable
security;

marketable security has the meaning given to that term in the
Corporations Act;

present liability, in relation to a charge, means aliability that has
arisen, being aliability the extent or amount of which isfixed or
capabl e of being ascertained, whether or not the liability is
immediately due to be met;

property, in relation to a co-operative, means property within this
State held by the co-operative, whether or not as trustee;
prospective liability, in relation to a charge, means any liability that
may arise in the future, or any other liability, but does not include a

present liability;
Register of Co-operative Charges means the register referred toin
clause 18;
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registrable charge means a charge in relation to which, by virtue of
clause 4, the provisions of this Schedule mentioned in clause 4(1)

apply.
Application to chargesreferred toin clause 17

A chargereferred toin clause 17 is, until the charge isregistered, to
be treated for the purposes of this Schedule asiif it were not a
registrable charge but, when the charge is registered, it has the priority
accorded to aregistered charge as from the time of registration.

Theregigtration of acharge referred to in clause 17 does not prejudice
any priority that would have been accorded to the charge under any
other law, whether or not alaw of aplacein Australia, if the charge
had not been registered.

L odgment of documents

For the purposes of this Schedule, a notice or other document is taken
to belodged when it is received at the office of the Registrar by an
officer authorised to receiveit.

Division 2 — Registration
Subdivision 1 — Charges

Chargesto which the Schedule applies

Subject to this Division, the provisions of this Schedule relating to the
giving of notice in relation to the registration of, and the priorities of,
charges —

(@) apply inrelation to the charges referred to in subclause (2)
(whether legal or equitable) on property of a co-operative;
and

(b) donot apply in relation to other charges.

Subclause (1) applies to the following charges —

(a8 afloating charge on the whole or a part of the property,
business or undertaking of the co-operative;

(b) acharge on uncalled share capital or uncaled share
premiums;
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(c) achargeonacal, whether in respect of share capital or share
premiums, made but not paid;

(d) acharge onapersonal chattel, including a personal chattel
that is unascertained or isto be acquired in the future, but not
including a ship registered in an official register kept under a
law of aplacein Australiarelating to title to ships,

(e) achargeon goodwill, on apatent or licence under a patent,
on atrade mark or service mark or alicenceto use atrade
mark or service mark, on a copyright or alicence under a
copyright or on aregistered design or alicenceto use a
registered design;

(f) acharge on abook debt;
(g) acharge on amarketable security, not being —

(i) achargecreated in whole or in part by the deposit of
adocument of title to the marketabl e security; or

(i) amortgage under which the marketable security is
registered in the name of the chargee or a person
nominated by the chargee;

(n) alienor charge on acrop, alien or charge on wool or a stock

mortgage;
(i) achargeon anegotiableinstrument other than a marketable
security.
5. Excluded charges
The provisions of this Schedule mentioned in clause 4(1) do not apply
inrelationto —
(@) acharge, or alien over property, arising by operation of law;
or

(b) apledge of apersona chattel or of a marketable security; or

(c) achargecreated inrelation to a negotiable instrument or a
document of title to goods, being a charge by way of pledge,
deposit, letter of hypothecation or trust receipt; or

(d) atransfer of goodsin the ordinary course of the practice of
any profession or the carrying on of any trade or business; or
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(e) adeding, inthe ordinary course of the practice of any
profession or the carrying on of any trade or business, in
relation to goods outside Australia.
6. Personal chattels

Thereference in clause 4(2)(d) to a charge on a personal chattel isa
reference to a charge on any article capable of complete transfer by
delivery, whether at the time of the creation of the charge or at some
later time, and includes areference to a charge on afixture or a
growing crop that is charged separately from the land to which it is
affixed or on which it is growing, but does not include areferenceto a
chargeon —

@
(b)

adocument evidencing title to land; or
achattel interest in land; or

(c) amarketable security; or

(d) adocument evidencing athing in action; or

(e) stock or produce on afarm or land that because of a covenant
or agreement ought not to be removed from the farm or land
where the stock or produce is at the time of the creation of the
charge.

7. Book debts
Thereference in clause 4(2)(f) to a charge on a book debt —

(@) isareferenceto acharge on adebt payable or to become
payable to the co-operative at some future time on account of
or in connection with a profession, trade or business carried
on by the co-operative, whether entered in abook or not; and

(b) includes areference to a charge on afuture debt of the same

nature although not incurred or owing at the time of the
creation of the charge,

but does not include areference to a charge on a marketabl e security,
on a negotiable instrument or on adebt owing in relation to a
mortgage, charge or lease of land.
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@
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11.

12.

Cropsor stock

Thereferencein clause 4(2)(h) to alien or charge on acrop, alien or
charge on wool or a stock mortgage includes a reference to a security,
however described, that is registrable under alaw, prescribed by the
regulations, of a State or Territory.

Deposit of documents of title

For the purposes of this Division, a co-operative is taken to have
deposited a document of title to property with another person (the
chargee) in a case where the document of title is not in the possession
of the co-operative if —

(8 the person who holds the document of title acknowledgesin
writing that the person holds the document of title on behalf
of the chargee; or

(b) agovernment, an authority or a corporation that proposes to
issue a document of title in relation to the property agrees, in
writing, to deliver the document of title, when issued, to the
chargee.

Chargeson land or fixtureson land

The provisions of this Schedule mentioned in clause 4(1) do not apply
in relation to a charge on land.

The provisions of this Schedule mentioned in clause 4(1) do not apply
in relation to a charge on fixtures given by a charge on the land to
which they are affixed.

Where other property isalso charged

For the purposes of this Division, acharge is taken to be acharge on
property of akind to which a particular paragraph of clause 4(2)
applies even though the instrument of charge also charges other
property of the co-operative, including other property that is of akind
to which none of the paragraphs of that subclause applies.

Effect of failureto lodge or give notice or document

A charge on property of a co-operativeis not invalid merely because
of the failure to lodge with the Registrar, or give to the co-operative or
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another person, a notice or other document that is required by this
Division to be so lodged or given.

Subdivision 2 — Notice of charge

13. L odgment of notice of charge and copy of instrument, and
transitional provision

(1) If aco-operdtive creates a charge, the co-operative must ensure that
there islodged with the Registrar within 45 days after the creation of
the charge, anotice in the form approved by the Registrar setting out
the following particulars —

(&8 thename of the co-operative and the date of the creation of
the charge;

(b)  whether the charge is afixed charge, afloating charge or both
afixed and floating charge;

(c) if thechargeisafloating charge, whether thereis any
provision in the resolution or instrument creating or
evidencing the charge that prohibits or restricts the creation of
subsequent charges;

(d) ashort description of the liability, whether present or
prospective secured by the charge;

(e) ashort description of the property charged;

(f)  whether the charge is created or evidenced by aresolution, by
an instrument or by a deposit or other conduct;

(g) if thechargeis constituted by the issue of a debenture or
debentures, the name of the trustee, if any, for debenture
holders;

(n) if the chargeis not constituted by the issue of a debenture or
debentures or thereis no trustee for debenture holders, the
name of the chargee;

(i) any other information that is prescribed by the regulations.

(2) On becoming registered under this Act, atransferred co-operative that
owns property over which aregistrable charge exists must, in relation
to each such charge, immediately, and at the same time for each
charge, lodge with the Registrar a notice under subclause (1).
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(3) If, under aresolution or resolutions passed by the co-operative, the
co-operative issues a series of debentures constituting a charge to the
benefit of which all the holders of debenturesin the series are entitled
in equal priority, and the charge is evidenced only by the resolution or
resolutions and the debentures, the notice under subclause (1) must be
accompanied by —

(@) acopy of theresolution or of each of the resolutions verified
by a statement in writing to be atrue copy; and

(b) acopy of thefirst debenture issued in the seriesand a
statement in writing verifying the execution of that first
debenture.

(4) If, in acaseto which subclause (3) does not apply, the charge created
by the co-operative was created or evidenced by an instrument or
instruments, the notice under subclause (1) must be accompanied
by —

(@ theinstrument or each of the instruments; or

(b) acopy of theinstrument or of each of the instruments verified
by a statement in writing to be a true copy, and a statement in
writing verifying the execution of the instrument or of each of
the instruments.

14. Series of debentures

In a case to which clause 13(3) applies—

(8 thechargeis, for the purposes of clause 13, taken to be
created when the first debenture in the series of debenturesis
issued; and

(b) if, after theissue of the first debenture in the series, the
co-operative passes a further resolution authorising the issue
of debenturesin the series, the co-operative must ensure that
acopy of that resolution, verified by a statement in writing to
be atrue copy of that resolution, islodged within 45 days
after the passing of that resolution.

15. Operation of priority provisionsin respect of issue of debentures

If anotice relating to an instrument creating a charge has been lodged
under clause 13(1), being a charge in relation to an issue of several
debentures the holders of which are entitled under the instrument in
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equal priority to the benefit of the charge, clauses 46 to 49 have effect
asif any charges constituted by the debentures were registered at the
time when the charge to which the notice rel ates was registered.

16. Discounts

(1) If apayment or discount has been made or allowed, either directly or
indirectly, by a co-operative to a person in consideration of the
person —

(@) subscribing or agreeing to subscribe, whether absolutely or
conditionally, for debentures; or

(b) procuring or agreeing to procure subscriptions, whether
absolute or conditional, for debentures,

the notice required to be lodged under clause 13(1) must include
particulars as to the amount or rate per cent of the payment or
discount.

(2) If aco-operative issues debentures as security for a debt of the
co-operative, the co-operative is not taken, for the purposes of
subclause (1), to have allowed a discount in respect of the debentures.

17. Acquisition of property subject to charge

(1) If aco-operative acquires property that is subject to acharge, being a
charge that would have been registrable when it was created if it had
been created by a co-operative, the co-operative must, within 45 days
after the acquisition of the property —

(@ ensurethat thereislodged with the Registrar anotice in the
form approved by the Registrar in relation to the charge,
Setting out —

(i) thename of the co-operative; and
(ii)  the date on which the property was so acquired; and
(iii)  any other particulars required by clause 13(1);
and

(b) giveto the chargee noticethat it has acquired the property
and the date on which it was so acquired.
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19.
@

If the charge referred to in subclause (1) was created or evidenced as
referred to in clause 13(3), the notice under subclause (1)(a) must be
accompanied by —

(@) acopy of theresolution or of each of the resolutions referred

toin clause 13(3) verified by a statement in writing to be a
true copy; and

(b) acopy of thefirst debenture issued in the seriesreferred to in
clause 13(3) verified by a statement in writing to be a true

copy.
If the charge referred to in subclause (1) was created or evidenced by
an instrument or instruments (otherwise than as mentioned in
clause 13(3)), the notice under subclause (1)(a) must be accompanied
by —
(@ theinstrument or each of the instruments; or

(b) acopy of theinstrument or of each of the instruments verified
by a statement in writing to be atrue copy.

Subdivision 3 — Registration

Register of Co-operative Charges

The Registrar must keep aregister to be known as the Register of
Co-operative Charges.

Registration of documentsreéating to charge

If anoticeislodged with the Registrar in accordance with Division 2,
the Registrar must as soon as practicable cause to be entered in the
Register of Co-operative Charges the time and date when the notice
was lodged and the following particulars in relation to the charge —

(@ if the chargeisacharge created by the co-operative, the date
of its creation;

(b) if the charge was a charge existing on property acquired by
the co-operative, the date on which the property was so
acquired;

(c) ashort description of the liability, whether present or future,
secured by the charge;

(d)y ashort description of the property charged;
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(e) the name of the trustee for debenture holders or, if thereisno
such trustee, the name of the chargee.

Subclause (1) only appliesif the notice contains the required
particulars and is accompanied by the required documents.

Subclause (1) applies whether the noticeislodged during or after the
period within which the noticeis required to be lodged.

Subject to this Division, if particularsin respect of acharge are
entered in the Register of Co-operative Charges in accordance with
subclause (1), the charge istaken to be registered, and to have been
registered from and including the time and date entered in the register
under that subclause.

The Registrar may enter in the Register of Co-operative Charges, in
addition to the particul ars expressly required by this Division to be
entered, other particularsin relation to a charge that the Registrar
considers appropriate.

Provisional registration if stamp duty not paid

If—

(@ anaticein relation to a charge on property of a co-operative
islodged under Subdivision 2; and

(b) thenoticeis not accompanied by a certificate to the effect that
all documents accompanying the notice have been properly
stamped under the Samp Act 1921,

the Registrar must cause to be entered in the Register of Co-operative
Charges the time and date when the notice was lodged and the
particulars referred to in clause 19(1)(a) to (e), but must cause the
word “provisional” to be entered in the register next to the entry
specifying that time and date.

Subclause (1) applies whether the notice was lodged during or after
the period within which the notice was required to be lodged.

The Registrar must delete the word “provisional” entered in the
register under subclause (1) from an entry relating to achargeif a
certificate to the effect set out in subclause (1)(b) has been produced
to the Registrar —

(@ within aperiod of 28 days; or
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21,
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(b)  within such longer period asis prescribed by the regulations
after the notice was lodged; or

(c) within such further period as the Registrar, if the Registrar
considersit to be appropriate in a particular case, alows.

The Registrar must delete from the Register of Co-operative Charges
all the particulars that were entered in relation to acharge if —

(8 theword “provisional” isentered in the register under
subclause (1) in relation to an entry relating to the charge; and
(b) acertificate to the effect set out in subclause (1)(b) is not

produced within the period, or the further period, referred to
in subclause (3).

Provisional registration if required particularsnot supplied

In this clause —
defective notice means a document that —

(@) purportsto be anoticein respect of a charge on property of a
co-operative for the purposes of Subdivision 2; and

(b) contains the name of the co-operative concerned and the
particulars referred to in clause 13(1)(g) or (h), asthe case
requires,

but does not contain some or al of the other particulars that are
required to be included in the notice or is otherwise defective.

If a defective notice in respect of acharge on property islodged with
the Registrar under clause 19, the Minister must cause to be entered in
the Register of Co-operative Charges —

(@ thetime and date when the document was lodged; and

(b) the particularsreferred to in clause 19(1)(a) to (e) that are
ascertainable; and

(c) theword“provisional” next to the entry specifying the time
and date.

If adefective notice in relation to a charge is lodged under clause 19,
the Registrar must, by written notice to the person who lodged the
defective natice, direct the person to lodge, on or before the day
specified in the notice, anotice in relation to the charge that complies
with the requirements of Subdivision 2.
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during or after the period within which the notice was required to be
lodged.

The giving by the Registrar of a direction to the person under
subclause (3) does not affect any liability that the co-operative may
have incurred or may incur by reason of a contravention of
Subdivision 2.

If the Registrar gives a direction to a person under subclause (3) in
relation to acharge and the direction is complied with on or before the
day specified in the notice containing the direction, the Registrar

must —

(@) delete from the Register of Co-operative Charges the word
“provisional” that was inserted pursuant to subclause (2); and

(b) causeto be entered in the register in relation to the charge any
particulars referred to in clause 19(1) that have not previously
been entered.

If the Registrar gives a direction to a person under subclause (3) in
relation to acharge and the direction is not complied with on or
before the day specified in the notice, the Registrar must delete from
the Register of Co-operative Charges al the particulars that were
entered in relation to the charge.

If the Registrar gives a direction to a person under subclause (3) in
relation to acharge and the direction is complied with after the day
specified in the notice, the Registrar must cause to be entered in the
Register of Co-operative Charges in relation to the charge —

(&8 thetime at which and day on which the direction was
complied with; and

(b) the particularsreferred to in clause 19(1)(a) to ().

Effect of provisional registration

Subject to this clause, if the word “provisiona” is entered in the
Register of Co-operative Charges next to an entry specifying atime
and day in relation to a charge, the charge is taken not to have been
registered.

If the word “provisiona” is deleted from the Register of Co-operative
Charges pursuant to clause 20 or 21(6), the charge istaken to be
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registered and to have been registered from and including the time
and day specified in the register under clause 20 or 21(2).

If the particularsin relation to the charge are deleted from the Register
of Co-operative Charges pursuant to clause 21(7) and those
particulars and atime and day are subsequently entered in the register
in relation to the charge under clause 21(8) the charge is taken to be
registered from and including that last-mentioned time and day.

If 2 or morechargesrelatetothe same property

If, under clause 17, a co-operative lodges notices relating to 2 or more
charges on the same property acquired by the co-operative, being
chargesthat are not already registered under this Subdivision, the time
and day that isto be entered in the Register of Co-operative Charges
in relation to each of those charges are the time and day when the first
notice was lodged.

If, under subclause (1), the time and day that are entered in the
Register of Co-operative Charges are the samein relation to 2 or more
charges on property acquired by a co-operative, those charges are to
have, as between themselves, the respective priorities that they would
have had if they had not been registered under this Subdivision.

Registration of assgnment or variation of charge

If anoticeislodged under clause 36, the Registrar must as soon as
practicable cause to be entered in the Register of Co-operative
Charges the time and day when the notice was lodged and the
particulars set out in the notice.

Subclause (1) applies whether the notice was lodged during or after
the period within which the notice was required to be lodged.

Standard time for the purposes of this Subdivision

The Registrar may, by order published in the Gazette, declare a
specified standard time to be the standard time for the purposes of this
Subdivision.

If an order isin force under subclause (1), areference in this
Subdivision to entering the time when a particular event happened isa

As at 22 Oct 2009 No. 24 of 2009 page 325

Extract from www.slp.wa.gov.au, see that website for further information



Co-operatives Act 2009

Schedule 3 Registration etc. of charges
Division 2 Registration
cl. 26

reference to entering that time as expressed in terms of the standard
time specified in the order.

Subdivision 4 — Certain chargesvoid against liquidator or administrator

26. Definitions
In this Division —
critical day, in relation to a co-operative, means —

(@) if the co-operative is being wound-up, the day when the
winding-up began; or

(b) if the co-operative is under administration, the relevant day in
relation to the administration; or

(c) if the co-operative has executed a deed of arrangement, the
relevant day in relation to the administration that ended when
the deed was executed;

relevant day, in relation to the administration of a co-operative,
means —

(@ if, when the administration began, a winding-up of the
co-operative was in progress, the day on which the
winding-up is taken because of the Corporations Act Part 5.6
Division 1A as applying under this Act to have begun; or

(b) otherwise, the day on which the administration began.

27. Certain chargesvoid against liquidator or administrator

(1) Subject to this Subdivision, if —
(8 anorderismade, or aresolution is passed, for the winding-up
of a co-operative; or
(b) the Registrar gives a certificate under section 314 for the
winding-up of the co-operative; or
(c) anadministrator of a co-operative is appointed under the
Corporations Act Part 5.3A as applying under this Act; or

(d) aco-operative executes adeed of arrangement,
aregistrable charge on property of the co-operativeisvoid as a

security on that property as against the liquidator, the administrator of
the co-operative, or the deed’' s administrator, as the case may be.

page 326 No. 24 of 2009 As at 22 Oct 2009
Extract from www.slp.wa.gov.au, see that website for further information



Co-operatives Act 2009

Registration etc. of charges Schedule 3
Registration Division 2

cl. 28

(2) A chargeisnot void under subclause (1) if —

(@ anatice about the charge was lodged under clause 13 or 17,
as the case requires —

(i)  within the relevant period; or
(ii) at least 6 months before the critical day;
or

(b) the period within which a notice about the charge, other than
anotice under clause 36, isrequired to be lodged, being the
period specified in the relevant clause or that period as
extended by the Supreme Court under clause 29, has not
ended at the start of the critical day and the notice islodged
before the end of that period; or

(c) inthe case of acharge to which clause 17 applies, the period
of 45 days after the chargee becomes aware that the property
charged has been acquired by a co-operative has not ended at
the start of the critical day and the notice islodged before the
end of that period.

(3) Thereferencein subclause (2)(a) to the relevant period isto be read as
areferenceto —

(&8 inthecase of acharge to which clause 13 applies, the period
of 45 days specified in that clause, or that period as extended
by the Supreme Court under clause 29; or

(b) inthe case of acharge to which clause 17 applies, the period
of 45 days after the chargee becomes aware that the property
has been acquired by a co-operative.

28. Certain varied chargesvoid against liquidator or administrator

(1) Subject tothis Subdivision, if, after there has been avariation in the
terms of aregistrable charge on property of a co-operative having the
effect of increasing the amount of the debt or increasing the liabilities,
whether present or prospective, secured by the charge —

(@) anorderis made, or aresolution is passed, for the winding-up
of the co-operative; or

(b) anadministrator of a co-operative is appointed under the
Corporations Act Part 5.3A as applying under this Act; or

As at 22 Oct 2009 No. 24 of 2009 page 327
Extract from www.slp.wa.gov.au, see that website for further information



Co-operatives Act 2009

Schedule 3 Registration etc. of charges
Division 2 Registration
cl. 29

(c) aco-operative executes a deed of arrangement,
the registrable charge is void as a security on the property to the
extent that it secures the amount of the increase in the debt or liability.
(2) A chargeisnot void under subclause (1) if —
(@) anatice about the variation was lodged under clause 36 —
(i)  within the period of 45 days specified in clause 36(2)

or that period as extended by the Supreme Court
under clause 29; or

(i)  within 6 months before the critical day;
or

(b) the period of 45 days specified in clause 36(2), or that period
as extended by the Supreme Court under clause 29, has not
ended at the start of the critical day and the notice islodged
before the end of the period.

29. Supreme Court may extend required period
If the Supreme Court is satisfied that —

(@ thefailureto lodge a notice of acharge, or of avariationin
the terms of a charge, asrequired by a provision of this
Schedule —

(i) wasaccidental or dueto inadvertence or some other
sufficient cause; or

(i)  isnot of anature to prejudice the position of creditors
or shareholders;

or
(b) onother groundsit isjust and equitable to grant relief,

the Court may, on the application of the co-operative or a person
interested and on such terms and conditions the Court considers just
and expedient, by order, extend the period for the further period
specified in the order.

30. Certain later chargesvoid
(1) Subject to subclause (3), if —

(@) aregistrable charge (the later charge) is created before the
end of 45 days after the creation of an unregistered registrable
charge (the earlier charge); and
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(b) thelater chargerelatesto al or any of the property to which
the earlier charge related; and

(c) thelater chargeisgiven asa security for the same liability as
Is secured by the earlier charge or any part of that liability,

the later charge, to the extent to which it is a security for the same
liability or part thereof, and so far asit relates to the property
comprised in the earlier charge, is void as a security on that property
as against aliquidator or administrator of the co-operative, or an
administrator of a deed of arrangement executed by the co-operative.

(2) Subclause (1) applies even if anotice of the later charge was lodged
under clause 13 within the period mentioned in clause 27(2)(a).

(3) Subclause (1) does not apply if it is proved to the satisfaction of the
Supreme Court that the later charge was given in good faith for the
purpose of correcting some material error in the earlier charge or
under other proper circumstances and not for the purposes of avoiding
or evading the provisions of this Subdivision.

31. Effect of provisonson purchaser in good faith

(1) Nothingin clause 27(1) or (2) or 28 operatesto affect thetitle of a
person to property purchased for value from a chargee or from a
receiver appointed by a chargee in the exercise of powers conferred
by the charge or implied by law if the person purchased the property
in good faith and without notice of —

(@ thefiling of an application for an order for the winding-up of
the co-operative; or

(b) the passing of the necessary resolution for the voluntary
winding-up of the co-operative; or

(c) anadministrator of the co-operative being appointed under
the Corporations Act Part 5.3A as applying under this Act; or

(d) the co-operative executing a deed of arrangement.

(2) Theonusof proving that a person purchased property in good faith
and without notice of any of the matters referred to in
subclause (1)(@), (b), (c) and (d) ison the person asserting that the
property was so purchased.
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Subdivision 5— Certain chargesin favour of personsvoid

32. Definitions

In this Division —
chargee, in relation to a charge, means —

(&8 inany case, the holder, or all or any of the holders, of the
charge; or

(b) inthe case of acharge that isan agreement to give or execute
acharge in favour of a person or persons, whether on demand
or otherwise, the person, or all or any of those persons,

officer, of aforeign co-operative, includes alocal agent of the foreign
co-operative,
receiver includes areceiver and manager;

relevant person, in relation to a charge created by a co-operative,
means —

(@) apersonwho is at the time when the charge is created, or
who has been at any time during the period of 6 months
ending at that time, an officer of the co-operative; or

(b) aperson associated, in relation to the creation of the charge,
with a person of akind referred to in paragraph (a).

33. Chargesin favour of certain personsvoid in certain cases

@ If—

(@) aco-operative creates a charge on property of the
co-operative in favour of aperson who is, or in favour of
persons at least one of whom is, arelevant person in relation
to the charge; and

(b) within 6 months after the creation of the charge, the chargee
purports to take a step in the enforcement of the charge
without the Supreme Court having, under clause 34, given
leave for the charge to be enforced,

the charge, and any powers purported to be conferred by an
instrument creating or evidencing the charge, are, and are taken
alwaysto have been, void.
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(2) Without limiting the generality of subclause (1), a person who —

(@) appointsareceiver of property of aco-operative under
powers conferred by an instrument creating or evidencing a
charge created by the co-operétive; or

(b) whether directly or by an agent, enters into possession or
assumes control of property of a co-operative for the purposes
of enforcing a charge created by the co-operative,

isto be taken, for the purposes of subclause (1), to take a step in the
enforcement of the charge.

34. Supreme Court may give leave for enfor cement of charge

On application by the chargee under a charge, the Supreme Court may
give leave for the charge to be enforced, if the Court is satisfied
that —

(@) immediately after the creation of the charge, the co-operative
that created the charge was solvent; and

(b) inall the circumstances of the case, it isjust and equitable for
the Court to do so.

35. Certain transactions excluded

(1) Nothing in clause 33 affects a debt, liability or obligation of a
co-operative that would, if that clause had not been enacted, have
been secured by a charge created by the co-operative.

(2) Nothingin clause 33 operates to affect thetitle of a personto
property, other than the charge concerned or an interest in the charge
concerned, purchased for value from a chargee under a charge, from
an agent of achargee under a charge, or from areceiver appointed by
achargee under acharge in the exercise of powers conferred by the
charge or implied by law, if that person purchased the property in
good faith and without notice that the charge was created in favour of
aperson whois, or in favour of persons at least one of whomis, asthe
case may be, arelevant person in relation to the charge.

(3) Theonusof proving that a person purchased property in good faith
and without notice that a charge was created asreferred to in
subclause (2) is on the person asserting that the property was so
purchased.
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Subdivision 6 — Assignment, variation or satisfaction of charges

36. Assignment and variation of charges

(1) If, after aregistrable charge on property of a co-operative has been
created, a person other than the origina chargee becomes the holder
of the charge, the person who becomes the holder of the charge must,
within 45 days after becoming the holder of the charge —

(8 lodge anotice with the Registrar stating that the person has
become the holder of the charge; and

(b) givethe co-operative a copy of the notice.

(2) If, after aregistrable charge on property of a co-operative has been
created, thereis avariation in the terms of the charge having the effect
of —

(&8 increasing the amount of the debt or increasing the liabilities,
whether present or prospective, secured by the charge; or

(b)  prohibiting or restricting the creation of subsequent charges
on the property,

the co-operative must, within 45 days after the variation occurs,
ensure that there islodged with the Registrar a notice setting out
particulars of the variation and accompanied by the instrument, if any,
effecting the variation or a certified copy of that instrument.

(3) If acharge created by a co-operative secures a debt of an unspecified
amount or secures a debt of a specified amount and further advances,
apayment or advance made by the chargee to the co-operative in
accordance with the terms of the charge is not to be taken, for the
purposes of subclause (2), to be avariation in the terms of the charge
having the effect of increasing the amount of the charge or the
liabilities, whether present or prospective, secured by the charge.

(4) A referenceinthisclauseto the chargeein relation to achargeis, if
the charge is constituted by a debenture or debentures and thereisa
trustee for debenture holders, to be construed as a reference to the
trustee for debenture holders.

(5) Nothingin clause 13 requires the lodgment of a notice under that
clausein relation to a charge merely because of the fact that the terms
of the charge are varied only in amanner mentioned in this clause.
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Satisfaction of, and release of property from, charges

If, in relation to a charge registered under this Division —

(@) thedebt or other liability, the payment or discharge of which
was secured by the charge, has been paid or discharged in
whole or in part; or

(b) the property charged or part of the property is released from
the charge,

the person who was the holder of the charge at the time when the debt
or other liability was so paid or discharged or the property or part of
the property was released must, within 14 days after receipt of a
request in writing made by the co-operative on whose property the
charge exists, give to the co-operative a memorandum in the form
approved by the Registrar acknowledging that the debt or other
liability has been paid or discharged in whole or in part or that the
property or part of it is no longer subject to the charge, as the case
may be.

The co-operative may |odge the memorandum with the Registrar and,
on the memorandum being lodged, the Registrar must enter in the
Register of Co-operative Charges particulars of the matters stated in
the memorandum.

Thereference in subclause (1) to the person who was the holder of a
charge at the time when the debt or other liability was so paid or
discharged or the property or part of the property wasreleased is, if
the charge was constituted by a debenture or debentures and there was
atrustee for debenture holders, to be construed as a reference to the
person who was, at that time, the trustee of debenture holders.

Subdivision 7— General

L odgment of notices

If anotice about a charge on property of a co-operativeis required to
be lodged under clause 13, 17 or 36(2), the notice may be lodged by
the co-operative or by an interested person.
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)

40.

41.
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lodged with the Registrar islodged by a person other than the
co-operative concerned, that person —

(8 must, within 7 days after the lodgment of the document, give
to the co-operative a copy of the document; and

(b) isentitled to recover from the co-operative the amount of any
fees properly paid by the person on lodgment of the
document.

L odgment offences

If clause 13, 17 or 36(2) is contravened in relation to aregistrable
charge on property of a co-operative, the co-operative and an officer
of the co-operative who is knowingly concerned in or a party to the
contravention commits an offence.

Penalty: afine of $1 000.

If aperson who becomes the holder of aregistrable charge failsto
comply with clause 36(1), the person and, if the personisa
corporation, an officer of the corporation who isin default, each
contravene this subclause.

Penalty: afine of $1 000.

Co-oper ative to keep documentsrelating to charges

A co-operative must, at the place where the co-operative register of
chargesreferred toin clause 41 is kept, keep a copy of —

(a8 every document relating to a charge on property of the
co-operative that is lodged with the Registrar under this
Division; and

(b) every document given to the co-operative under this Division.

Penalty: afine of $1 000.

Co-operativeto keep register, and transitional provision
A co-operative must keep a co-operative register of charges.

On the creation of a charge, whether registrable or not, on property of
the co-operative, or on the acquisition of property subject to acharge,
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(6)

whether registrable or not, the co-operative must as soon as
practicable enter in the co-operative register of charges particulars of
the charge, giving in relation to each charge —

@

(b)

(©
(d)

()

if the charge is a charge created by the co-operative, the date
of its creation or, if the charge was a charge existing on
property acquired by the co-operative, the date on which the
property was so acquired; and

ashort description of the liability, whether present or
prospective, secured by the charge; and

a short description of the property charged; and

the name of the trustee for debenture holders or, if thereis no
such trustee, the name of the chargee; and

the name of the person whom the co-operative believes to be
the holder of the charge.

In the case of atransferred co-operative previoudy registered under
the Companies (Co-operative) Act 1943, the register kept by the
co-operative under section 96 of that Act isto be considered to be part
of the register kept by the co-operative under subclause (2).

A co-operative register of charges kept by a co-operative pursuant to
subclause (1) must be open for inspection —

@
(b)

by acreditor or member of the co-operative, without
payment; and

by another person, on payment for each inspection of the
amount, not exceeding the amount prescribed by the

regul ations, the co-operative requires or, if the co-operative
does not require the payment of an amount, without charge.

A person may request a co-operative to furnish the person with a copy
of the co-operative register of charges or any part of the register.

If a person makes arequest under subclause (5), the co-operative must
send the copy to that person —

@

if the co-operative requires payment of an amount not more
than the amount prescribed by the regulations, within 21 days
after payment of the amount is received by the co-operative
or within alonger period approved by the Registrar; or
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(b) inacaseto which paragraph (a) does not apply, within
21 days after the request is made or within such longer period
as the Registrar approves.

If default is made in complying with any provision of this clause, the
co-operative commits an offence.

Penalty: afine of $1 000.

Certificates

If particulars of acharge are entered in the Register of Co-operative
Charges in accordance with this Division, the Registrar must, on
request by any person, issue to that person a certificate —

(@) setting out those particulars; and

(b) stating the time and day when a notice in respect of the
charge containing those particulars was lodged with the
Registrar; and

(c) if theword “provisional” appearsin the Register of
Co-operative Charges next to the reference to the time and
day, stating that fact.

A certificate issued under subclause (1) is evidence of the matters
stated in the certificate.

If particulars of acharge are entered in the register of chargesin
accordance with this Division, and the word “provisional” does not
appear in the register next to the reference to the time and day when a
notice about the charge was lodged, the Registrar must, on request by
any person, issueto that person a certificate stating that particulars of
the charge are entered in the register in accordance with this Division.

A certificate issued under subclause (3) is evidence that the
requirements of this Division asto registration, other than the
requirements relating to the period after the creation of the charge
within which notice in respect of the charge is required to be lodged,
have been complied with.
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43. Power of Supreme Court torectify register of charges

If the Supreme Court is satisfied —

(@) that aparticular with respect to aregistrable charge on
property of a co-operative has been omitted from, or
misstated in, the register of charges or a memorandum
referred to in clause 37; and

(b) that the omission or misstatement —

(i) wasaccidental or dueto inadvertence or to some
other sufficient cause; or

(i)  isnot of anature to prejudice the position of creditors
or shareholders; or

(iii)  onother groundsit isjust and equitable to grant
relief,

the Court may, on the application of the co-operative or a person
interested and on terms and conditions that the Court considers just
and expedient, order that the omission or misstatement be rectified.

44, Registrar may exempt from compliance with certain
requirements of Division

(1) TheRegistrar may, by order published in the Gazette, exempt a
person from compliance with the requirements of clause 13, 17 or 36

relating to —
(@) the particularsto be contained in a notice under the relevant
clause; or

(b) the documents, other than the notice, to be lodged under the
relevant clause; or

(c) theverification of adocument required to be lodged under the
relevant clause.

(2) A personwho is exempted under this clause from compliance with a
requirement of clause 13, 17 or 36 must not contravene the condition.

(3) If aperson has contravened a condition to which an exemption under
this clause is subject, the Supreme Court may, on the application of
the Regigtrar, order the person to comply with the condition.
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Division 3— Order of priority
Subdivision 1 — General
Definitions
In this Division —
prior registered charge, in relation to another registered charge,

means a charge the priority time of which is earlier than the priority
time of the other charge;

priority time, in relation to aregistered charge, means —

(@) except as provided by paragraph (b) or (c), the time and date
appearing in the Register of Co-operative Chargesin relation
to the charge, being atime and day entered in the register
pursuant to Division 2 Subdivision 3; or

(b) if anotice has been lodged under clause 17 inrelation to a
charge on property, being a charge that, at the time when the
notice was lodged, was aready registered under Division 2,
the earlier or earliest time and day appearing in the Register
of Co-operative Chargesin relation to the charge, being a
time and day entered in the register pursuant to clause 17; or

(c) totheextent that the charge has effect as varied by a
variation, notice of which was required to be lodged under
clause 36(2), the time and day entered in the Register of
Co-operative Charges in relation to the charge pursuant to
clause 24;

registered charge means a charge that is registered under Division 2;

subsequent registered charge, in relation to another registered charge,
means a charge the priority time of which is later than the priority
time of the other registered charge;

unregistered charge means a charge that is not registered under
Division 2 but does not include a charge that is not aregistrable
charge.

A referencein this Division to a person having notice of a charge
includes a reference to a person having constructive notice of the
charge.
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If, by virtue of the definition of priority timein subclause (1), a
registered charge has 2 or more priority times each of which relatesto
aparticular liability secured by the charge, each of theliabilitiesis,
for the purposes of this Division, taken to be secured by a separate
registered charge, the priority time of which isthe priority time of the
first-mentioned registered charge that relates to the liability
concerned.

Priorities of charges

Subject to this clause, Subdivision 2 has effect on the priorities, in
relation to each other, of registrable charges on the property of a
co-operative.

The application, in relation to particular registrable charges, of the
order of priorities of charges set out in Subdivision 2, is subject to —
(@ any consent (express or implied) that variesthe prioritiesin
relation to each other of the charges, being a consent given by
the holder of one of those charges and being a charge that
would otherwise be entitled to priority over the other charge;
and

(b) any agreement between the chargees that affects the priorities
in relation to each other of the chargesin relation to which
those persons are the chargees.

The holder of aregistered charge, being a floating charge, on property
of a co-operative istaken, for the purposes of subclause (2), to have
consented to the charge being postponed to a subsequent registered
charge, being afixed charge that is created before the floating charge
becomes fixed, on any of the property unless —

(8 thecreation of the subsequent registered charge contravened
aprovision of the instrument or resolution creating or
evidencing the floating charge; and

(b) anotice about the floating charge indicating the existence of
the provision referred to in paragraph (a) was lodged with the
Registrar under clause 13, 17 or 36 before the creation of the
subsequent registered charge.

If acharge relates to property of akind to which a particular
paragraph of clause 4(1) applies and also relates to other property,
Subdivision 2 applies so asto affect the priority of the charge only in
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so far asit relates to the first-mentioned property and does not affect
the priority of the charge in so far asit relates to the other property.

Subdivision 2 — Priority rules

General priority rulesin relation to registered charges

A registered charge on property of a co-operative has priority over —

@

(b)

(©

a subsequent registered charge on the property, unless the
subsequent registered charge was created before the creation
of the prior registered charge and the chargeein relation to
the subsequent registered charge proves that the chargeein
relation to the prior registered charge had notice of the
subsequent registered charge at the time when the prior
registered charge was created; and

an unregistered charge on the property created before the
creation of the registered charge, unless the chargee in
relation to the unregistered charge proves that the chargee in
relation to the registered charge had notice of the unregistered
charge a the time when the registered charge was created,;
and

an unregistered charge on the property created after the
creation of the registered charge.

A registered charge on property of a co-operative is postponed to —

@

(b)

a subsequent registered charge on the property, if the
subsequent registered charge was created before the creation
of the prior registered charge and the chargeein relation to
the subsequent registered charge proves that the chargee in
relation to the prior registered charge had notice of the
subsequent registered charge at the time when the prior
registered charge was created; and

an unregistered charge on the property created before the
creation of the registered charge, where the chargeein
relation to the unregistered charge proves that the chargee in
relation to the registered charge had notice of the unregistered
charge at the time when the registered charge was created.
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General priority rulein relation to unregistered charges

An unregistered charge on property of a co-operative has priority
over —

(@) aregistered charge on the property that was created after the
creation of the unregistered charge and does not have priority
over the unregistered charge under clause 47(1); and

(b) another unregistered charge on the property created after the
first-mentioned unregistered charge.

Special priority rules

Except as provided by this clause, priority given by this Division to a
charge over another charge does not extend to aliability that, at the
priority timein relation to the first-mentioned charge, is not a present
liability.

If aregistered charge on property of a co-operative secures —

(@) apresent liability and a prospective liability of an unspecified
amount; or

(b) aprospective liability of an unspecified amount,

priority given by this Division to the charge over another charge of
which the chargee in relation to the first-mentioned charge does not
have actual knowledge extends to the prospective liability, whether
the prospective liability became a present liability before or after the
registration of the first-mentioned charge.

If aregistered charge on property of a co-operative secures —

(8 apresent liability and a prospective liability up to aspecified
maximum amount; or

(b) aprospective liability up to a specified maximum amount,

and the notice lodged under clause 13 or 17 about the charge sets out
the nature of the prospective liability and the amount specified, then
priority given by this Division to the charge over ancther charge
extendsto a prospective liability secured by the first-mentioned
charge to the extent of the maximum amount specified.

Subclause (3) applies whether the prospective liability became a
present liability before or after the registration of the first-mentioned

As at 22 Oct 2009 No. 24 of 2009 page 341

Extract from www.slp.wa.gov.au, see that website for further information



Co-operatives Act 2009
Schedule 3
Division 3

cl. 49

Registration etc. of charges
Order of priority

©®)

(6)

()

charge and despite the fact that the chargee in relation to the
first-mentioned charge had actual knowledge of the other charge at
the time when the prospective liability became a present liability.

Subclause (6) appliesif —

@

(b)

aregistered charge on property of a co-operative secures —
(i) apresent liability and a prospective liability upto a
specified maximum amount; or
(ii) aprospective liability up to a specified maximum
amount,
but the notice lodged under clause 13 or 17 about the charge
does not set out the nature of the prospective liability or the
maximum amount specified; or

aregistered charge on property of a co-operative secures a
prospective liability of an unspecified amount.

In relation to a charge referred to in subclause (5) —

@

(b)

priority given by this Division to the charge over another
charge of which the chargee in relation to the first-mentioned
charge has actual knowledge extends to a prospective liability
secured by the first-mentioned charge that had become a
present liability at the time when the chargee in relation to the
first-mentioned charge first obtained actual knowledge of the
other charge; and

priority given by this Division to the charge over another
charge of which the chargee in relation to the first-mentioned
charge has actual knowledge extends to a prospective liability
secured by the first-mentioned charge that became a present
liability, as the result of the making of an advance, after the
time when the chargee in relation to the first-mentioned
charge first obtained actual knowledge of the other charge if,
at that time, the terms of the first-mentioned charge required
the chargee in relation to the charge to make the advance after
that time.

Subclause (6)(b) extends to the prospective liability whether the
advance was made before or after the registration of the
first-mentioned charge and despite the fact that the chargee in relation
to the first-mentioned charge had actual knowledge of the other
charge at the time when the advance was made.
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Schedule 4 — Recelvers, and other controllers, of property
of co-operatives

[s. 268]

1. I nter pretation

In this Schedule —

adminigtrator, in relation to a deed of arrangement, means an
administrator of the deed appointed under the Corporations Act
Part 5.3A, as applying under this Act;

control day, in relation to a controller of property of aco-operative,
means —
(8 unless paragraph (b) applies—
(i) inthecaseof areceiver, or receiver and manager, of

the property, the day when the receiver, or receiver
and manager, was appointed; or

(i)  inthe case of another person who isin possession, or
has control, of the property for the purpose of
enforcing a charge, the day when the person entered
into possession, or took control, of property of the
co-operative for the purpose of enforcing the charge;

or

(b) if the controller became a controller of property of the
co-operative —
(i) toact with an existing controller of the property; or

(i)  inplace of acontroller of the property who has died
or ceased to be a controller of the property,

the day that is, because of any other application or
applications of this definition, the control day in relation to
the controller referred to in subparagraph (i) or (ii);

controller, of property of a co-operative, means —
(&) areceiver, or receiver and manager, of the property; or

(b) anyone else who, whether or not as agent for the
co-operative, isin possession, or has control, of the property
for the purpose of enforcing a charge;

co-operative includes a foreign co-operative registered under Part 14;
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daily newspaper means a newspaper that is ordinarily published on
each day that is a business day in the place where the newspaper is
published, whether or not the newspaper is ordinarily published on
other days,

managing controller, of property of a co-operative, means —
(@) areceiver and manager of the property; or

(b) another controller of the property who has functions or
powersin relation to managing the co-operétive;

national newspaper means a daily newspaper that circulates generally
in each State and Territory;

officer, of aforeign co-operative, includes alocal agent of the foreign
co-operative,

property, of aco-operative, means property —

(@) inthe case of aco-operative that is not aforeign co-operative,
within or outside Australia; or

(b) inthe case of aco-operative that is aforeign co-operative,
within Australia or an external Territory;

receiver, of property of aco-operative, includes areceiver and
manager.

Application of Schedule

Except in so far as the contrary intention appears, this Schedule
appliesin relation to areceiver of property of aco-operativewhois
appointed after the commencement of this Schedule, even if the
appointment arose out of atransaction entered into, or an act or thing
done, before that commencement.

Personsnot to act asreceivers

A person is not qualified to be appointed, and cannot act, as receiver
of property of a co-operative if the person —

(@ isamortgagee of property of the co-operative; or
(b) isanauditor or an officer of the co-operative; or

(c) isanofficer of acorporation that isamortgagee of property
of the co-operative; or

(d) isnot aregistered liquidator under the Corporations Act; or
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(e) isanofficer of acorporation related to the co-operative; or

(f) hasat any time within the last 12 months been an officer or
promoter of the co-operative or of arelated corporation,
unless the Registrar directsin writing that this paragraph does
not apply in relation to the person in relation to the
co-operative.

(2) Insubclause (1) —
officer, in relation to a corporation, does not include areceiver,

appointed under an instrument whether before or after the
commencement of this clause, of property of the body.

(3) Subclause (1)(d) does not apply in relation to a corporation authorised
by or under alaw of the Commonwealth, of a State or of a Territory to
act as receiver of property of the co-operative.

(4) Nothing in this clause prevents a person from acting as receiver of
property of a co-operative under an appointment validly made before
the commencement of this clause.

4, Supreme Court may declarewhether controller isvalidly acting
(1) If thereisdoubt, on a specific ground, about —

(@ whether a purported appointment of a person, after the
commencement of this clause, as receiver of property of a
co-operativeisvalid; or

(b) whether a person who has entered into possession, or
assumed control, of property of a co-operative after the
commencement of this clause did so validly under the terms
of acharge on that property,

the person, the co-operative or any of the co-operative's creditors may
apply to the Supreme Court for an order under subclause (2).
(2) On an application, the Supreme Court may make an order declaring
whether or not —
(@ the purported appointment was valid; or
(b) the person entered into possession, or assumed control,
validly under the terms of the charge,

as the case may be, on the ground specified in the application or on
some other ground.
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Liability of controller

A receiver, or another authorised person, who, whether as agent for
the co-operative or not, enters into possession or assumes control of a
property of a co-operative for the purpose of enforcing achargeis,
despite an agreement to the contrary, but without prejudice to the
person’ s rights against the co-operative or ancther person, liable for
debtsincurred by the person in the course of the receivership,
possession or control for services rendered, goods purchased or
property hired, leased, used or occupied.

Subclause (1) does not constitute the person entitled to the charge a
mortgagee in possession.

If—

(@) aperson (the controller) entersinto possession or assumes
control of property of a co-operative; and

(b) the controller purports to have been properly appointed as a
receiver of that property under a power contained in an
instrument, but has not been properly appointed; and

(c) civil proceedingsin afederal court or acourt of a State or
Territory arise out of an act alleged to have been done by the
controller,

the court may, if it is satisfied that the controller believed on
reasonabl e grounds that the controller had been properly appointed,
order that —

(d) thecontroller berelieved in whole or in part of aliability that
the controller has incurred but would not have incurred if the
controller had been properly appointed; and

(e) aperson who purported to appoint the controller as receiver
be liable for an act, matter or thing in so far as the controller
has been relieved under paragraph (d) of liability for that act,
matter or thing.

Liability of controller under pre-existing agreement about
property used by co-operative

This clause appliesif —

(@ under an agreement made before the control day in relation to
acontroller of property of a co-operative, the co-operative
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continues after that day to use or occupy, or to bein
possession of, property (the third party property) of which
someone elseis the owner or lessor; and

(b) the controller is controller of the third party property.

Subject to subclauses (4) and (7), the controller isliable for the
portion of the rent or other amounts payabl e by the co-operative under
the agreement that is attributable to a period —

(@) that begins more than 7 days after the control day; and
(b) throughout which —

(i) the co-operative continues to use or occupy, or to be
in possession of, the third party property; and

(ii)  thecontroller is controller of the third party property.

Within 7 days after the control day, the controller may give to the
owner or lessor a notice that specifies the third party property and
states that the controller does not propose to exerciserightsin relation
to the property as controller of the property, whether on behaf of the
co-operative or anyone else.

Despite subclause (2), the controller is not liable for the portion of the
rent or other amounts payable by the co-operative under the
agreement as s attributable to a period during which a notice under
subclause (3) isin force, but the notice does not affect aliability of
the co-operative.

A notice under subclause (3) ceases to have effect if —

(@ thecontroller revokesit by writing given to the owner or
lessor; or

(b) the controller exercises, or purports to exercise, aright in
relation to the third party property as controller of the
property, whether on behalf of the co-operative or another
person.

For the purposes of subclause (5), the controller does not exercise, or
purport to exercise, aright referred to in subclause (5)(b) merely
because the controller continues to be in possession, or to have
control, of the third party property, unless the controller —

(@) alsousesthe property; or

(b) assertsaright, as against the owner or lessor, to continue.
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order, excuses the controller from liability, but an order does not
affect aliability of the co-operative.

The controller is not taken because of subclause (2) —
(@) tohave adopted the agreement; or

(b) tobeliable under the agreement otherwise than as mentioned
in subclause (2).

Power s of receiver

Subject to this clause, areceiver of property of aco-operative has
power to do, in Australia and el sewhere, all things necessary or

convenient to be donefor or in relation to, or asincidental to, the
attainment of the objectives for which the receiver was appointed.

Without limiting subclause (1), but subject to any provision of the
court order by which, or the instrument under which, the receiver was
appointed, being a provision that limits the receiver’ s powersin any
way, areceiver of property of a co-operative has, in addition to any
powers conferred by the order or instrument, as the case may be, or by
any other law, power, for the purpose of attaining the objectives for
which the receiver was appointed —

(a) toenter into possession and take control of property of the
co-operative in accordance with the terms of the order or
instrument; and

(b) tolease, let on hire or dispose of property of the co-operative;
and

(c) togrant options over property of the co-operative on
conditions that the receiver considers appropriate; and

(d) toborrow money on the security of property of the
co-operative; and

(e) toinsure property of the co-operative; and

(f) torepair, renew or enlarge property of the co-operative; and

(g) toconvert property of the co-operative into money; and

(h) tocarry on abusiness of the co-operative; and
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(i) totakeon leaseor onhire, or to acquire, property necessary
or convenient in connection with the carrying on of a
business of the co-operative; and

(j) toexecute adocument, bring or defend proceedings or do any
other act or thing in the name of and on behalf of the
co-operative; and

(k) todraw, accept, make and endorse a bill of exchange or
promissory note; and

() touseased of the co-operative; and

(m) toengage or discharge employees on behalf of the
co-operative; and

(n) toappoint alegal practitioner, accountant or other
professionally qualified person to assist the receiver; and

(o) toappoint an agent to do any business that the receiver is
unable to do, or that it is unreasonable to expect the receiver
to do, in person; and

(p) if adebt or liability is owed to the co-operétive, to prove the
debt or liability in a bankruptcy, insolvency or winding-up
and, in that connection, to receive dividends and to assent to a
proposal for acomposition or a scheme of arrangement; and

(@) if thereceiver was appointed under an instrument that created
acharge on uncalled capital or uncalled premiums of the
co-operative —

(i) inthe name of the co-operative, to make a call for
money unpaid on shares in the co-operative, whether
on account of the nominal value of the shares or by
way of premium; or

(i)  onthegiving of an adequate indemnity to aliquidator
of the co-operative, in the name of the liquidator, to
make a call for money unpaid on account of the
nominal value of sharesin the co-operative;

and

(N toenforce payment of acal that is due and unpaid, whether
the calls were made by the receiver or otherwise; and
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() tomake or defend an application for the winding-up of the
co-operative; and

(t) torefer to arbitration a question affecting the co-operative.

The conferring by this clause on areceiver of powersin relation to
property of a co-operative does not affect the rights in relation to that
property of any other person other than the co-operative.

In this clause, areference, in relation to areceiver, to property of a
co-operative is, unless the contrary intention appears, areference to
the property of the co-operative in relation to which the receiver was
appointed.

Controller’sduty of carein exercising power of sale

In exercising a power of salein respect of property of aco-operative,
acontroller must take all reasonable care to sell the property for —

(@ if,whenitissold, it has amarket value, not less than the
market value; or

(b) otherwise, the best price that is reasonably obtainable, having
regard to the circumstances existing when the property is
sold.

Nothing in subclause (1) limits anything in Part 9 Division 3.

Supreme Court may authorise managing controller to dispose of
property despite prior charge

On the application of a managing controller of property of a
co-operative, the Supreme Court may by order authorise the controller
to sell, or to dispose of in some other specified way, specified
property of the co-operative, even though it is subject to a charge (the
prior charge) that has priority over a charge (the controller’s charge)
on the property that the controller is enforcing.

The Supreme Court may make an order if satisfied that —

(@ apart from the existence of the prior charge, the controller
would have power to sell, or to dispose of, the property; and

(b) the controller has taken all reasonable steps to obtain the
consent of the holder of the prior charge to the sale or
disposal, but has not obtained the consent; and
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(c) saleor disposa of the property under the order isin the best
interests of the co-operative's creditors and of the
co-operative; and

(d) saeordisposal of the property under the order will not
unreasonably prejudice the rights or interests of the holder of
the prior charge.

(3) The Supreme Court may have regard to the need to protect adequately
the rights and interests of the holder of the prior charge.

(4) If the property would be sold or disposed of together with other
property that is subject to the controller’ s charge, the Supreme Court
may have regard to —

(@ theamount, if any, by which it is reasonable to expect that the
net proceeds of selling or disposing of the other property
otherwise than together with the first-mentioned property
would be less than so much of the net proceeds of selling or
disposing of all the property together as would be attributable
to that other property; and

(b) theamount, if any, by which it is reasonable to expect that the
net proceeds of selling or disposing of the first-mentioned
property otherwise than together with the other property
would be greater than so much of the net proceeds of selling
or disposing of al the property together as would be
attributable to the first-mentioned property.

(5) Nothingin subclause (3) or (4) limits the matters to which the
Supreme Court may have regard for the purposes of subclause (2).

(6) An order may be made subject to conditions.

10. Receiver’s power to carry on co-operative' s business during
winding-up

(1) A receiver of property of a co-operative that is being wound-up
may —

(&8 with the written approval of the co-operative' s liquidator or
with the approval of the Supreme Court, carry on the
co-operative' s business either generally or as otherwise
specified in the approval; and

As at 22 Oct 2009 No. 24 of 2009 page 351
Extract from www.slp.wa.gov.au, see that website for further information



Co-operatives Act 2009
Schedule 4 Receivers, and other controllers, of property of co-operatives

cl. 11

(b) dowhatever is necessarily incidental to carrying on the
business under paragraph (a).
(2) Subclause (1) does not —

(@) affect apower that the receiver has otherwise than under that
subclause; or

(b) empower the receiver to do an act that the receiver would not
have power to do if the co-operative were not being
wound-up.

(3) A receiver of property of aco-operative who carries on the
co-operative's business under subclause (1) does so —
(@) asagent for the co-operative; and
(b) inhisor her capacity asreceiver of property of the
co-operative.
(4) The consequences of subclause (3) include, but are not limited to, the
following —

(@ for the purposes of clause 5(1), a debt that the receiver incurs
in carrying on the business as mentioned in subclause (3) of
this clauseisincurred in the course of the receivership;

(b) adebt or liability that the receiver incursin so carrying on the
businessis not a cost, charge or expense of the winding-up.

11. Controller’sdutiesin relation to financial institution accounts
and financial records
(1) A controller of property of a co-operative must —
(@ open and maintain an account with afinancia institution,
bearing —
(i) thecontroller’s name; and
(ii) inthe case of areceiver of the property, thetitle
“receiver”; and
(iii)  otherwise, thetitle“controller”; and
(iv)  the co-operative s name;
and
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(b)  within 3 business days after money of the co-operative comes
under the control of the controller, pay the money into an
account referred to in paragraph (a); and

(c) ensurethat no account that the controller maintains contains
money other than money of the co-operative that comes under
the control of the controller; and

(d) keepthefinancial records that correctly record and explain all
transactions that the controller enters into as the controller.

A director, creditor or member of a co-operative may, unless the
Supreme Court otherwise orders, personally or by an agent, inspect
records kept by a controller of property of the co-operative for the
purposes of subclause (1)(d).

Managing controller to report within 2 months about
co-oper ative s affairs

A managing controller of property of a co-operative must prepare a
report about the co-operative' s affairsthat isin the form approved by
the Registrar and is made up to aday not later than 28 days before the
day when it is prepared.

The managing controller must prepare the report and lodge it with the
Registrar within 2 months after the control day.

As soon as practicable, and in any event within 14 days, after lodging
the report with the Registrar, the managing controller must cause to be
published in a national newspaper, or in each State and Territory in a
daily newspaper that circulates generally in that State or Territory, a
notice stating —

(@) that the report has been prepared; and

(b) that aperson can, on paying the fee prescribed by the
regulations, inspect the report at specified offices of the
Registrar.

If, in the managing controller’ s opinion, it would seriously
prejudice —

(@) theco-operative' sinterests; or
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(b) the achievement of the objectives for which the controller
was appointed, or entered into possession or assumed control
of property of the co-operative, as the case requires,

if particular information that the controller would otherwise includein
the report were made available to the public, the controller need not
include the information in the report.

(5) If the managing controller omits information from the report as
permitted by subclause (4), the controller must include instead a
notice —

(@) stating that certain information has been omitted from the
report; and

(b) summarising what the information is about, but without
disclosing the information itself.

13. Reports by receiver

(1) If it appearsto the receiver of property of aco-operative that —

(@) apast or present officer, or amember, of the co-operative
may have been guilty of an offence under alaw of the
Commonwesalth or of a State or Territory in relation to the
co-operative; or

(b) aperson who hastaken part in the formation, promotion,
administration, management or winding-up of the
co-operative —

(i) may have misapplied or retained, or may have
become liable or accountable for, money or property,
whether the property iswithin or outside Australia, of
the co-operative; or

(i)  may have been guilty of negligence, default, breach
of duty or breach of trust in relation to the
co-operative,

the recelver must —

(c) lodge with the Registrar as soon as practicable a report about
the matter; and

(d) givetothe Registrar the information, and access to and
facilities for inspecting and taking copies of any documents,
as the Registrar requires.
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(2) Thereceiver may also lodge further reports specifying any other
matter that, in the receiver’s opinion, it is desirable to bring to the
notice of the Registrar.

(3) If it appearsto the Supreme Court —

(@) that apast or present officer, or amember, of aco-operative
in relation to property of which areceiver has been appointed
has been guilty of an offence under alaw referred to in
subclause (1)(a) in relation to the co-operative; or

(b) that a person who has taken part in the formation, promotion,
administration, management or winding-up of a co-operative
in relation to property of which areceiver has been appointed
has engaged in conduct referred to in subclause (1)(b) in
relation to the co-operative,

and that the receiver has not lodged a report with the Registrar about
the matter, the Court may, on the application of a person interested in
the appointment of the receiver or of itsinitiative, direct the receiver
to lodge the report.

14. Supervision of controller
@ If—

(@) it appearsto the Supreme Court or to the Registrar that a
controller of property of aco-operative has not faithfully
performed, or is not faithfully performing, the controller’s
functions or has not observed, or is not observing, a
requirement of —

(i) inthe case of areceiver, the order by which, or the
instrument under which, the receiver was appointed;
or

(i)  otherwise, an instrument under which the controller
entered into possession, or took control, of the
property; or

(iii)  inany case, the Supreme Court; or
(iv) inany case, thisAct or therules of court;
or

(b) aperson complainsto the Supreme Court or to the Registrar
about an act or omission of a controller of property of a
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co-operative in connection with performing or exercising any
of the controller’ s functions and powers,

the Supreme Court or the Registrar, as the case may be, may inquire
into the matter and, if the Court or the Registrar inquires under this
subclause, the Supreme Court may take the action that it considers

appropriate.

The Registrar may report to the Supreme Court any matter that in the
Registrar’ s opinion is a misfeasance, neglect or omission on the part
of a controller of property of a co-operative and the Court may —

(@) order the controller to make good any loss that the estate of
the co-operative has sustained because of the misfeasance,
neglect or omission; and

(b) make any other order that it considers appropriate.

The Supreme Court may at any time —

(@) requireacontroller of property of a co-operative to answer
questions about the performance or exercise of any of the
controller’ s functions and powers as controller; or

(b) examine aperson about the performance or exercise by the
controller of any of the controller’s functions and powers as
controller; or

(c) direct an investigation to be made of the controller’ s books.

Controller may apply to Supreme Court

A controller of property of a co-operative may apply to the Supreme
Court for directions in relation to any matter arising in relation to the
performance or exercise of any of the controller’s functions and
powers as controller.

In the case of areceiver of property of a co-operative, subclause (1)
appliesonly if the receiver was appointed under a power contained in
an instrument.

Power of Supreme Court tofix receiver’sremuneration

The Supreme Court may by order fix the amount to be paid by way of
remuneration to a person who, under a power contained in an
instrument, has been appointed as receiver of property of a
co-operative.
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(6)
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The power of the Supreme Court to make an order under this
clause —

(@) extendsto fixing the remuneration for a period before the
making of the order or the application for the order; and

(b) isexercisable evenif thereceiver has died, or ceased to act,
before the making of the order or the application for the
order; and

(c) if thereceiver has been paid or hasretained for the receiver’s
remuneration for any period before the making of the order
any amount in excess of that fixed for the period, extends to
requiring the receiver or the receiver’s persona
representatives to account for the excess or the part of the
excess that is specified in the order.

The power conferred by subclause (2)(c) cannot be exercised in
relation to a period before the making of the application for the order
unless, in the opinion of the Supreme Court, there are special
circumstances that make it appropriate for the power to be exercised.

The Supreme Court may from time to time vary or amend an order
under this clause.

An order under this clause may be made, varied or amended on the
application of —
(@) aliquidator of the co-operative; or
(b) anadministrator of the co-operative; or
(c) anadministrator of adeed of arrangement executed by the
co-operative; or
(d) theRegistrar.

An order under this clause may be varied or amended on the
application of the receiver concerned.

An order under this clause may be made, varied or amended only as
provided in subclauses (5) and (6).
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17. Controller has qualified privilegein certain cases

A controller of property of a co-operative has qualified privilegein
relation to —

(8 amatter contained in areport that the controller lodges under
clause 12 or 13; or

(b) acomment that the controller makes under clause 20(2)(c).

18. Notification of mattersrelating to controller

(1) A person who obtains an order for the appointment of areceiver of
property of a co-operative, or who appoints such areceiver under a
power contained in an instrument, must —

(@) within 7 days after obtaining the order or making the
appointment, lodge notice that the order has been obtained, or
that the appointment has been made, as the case requires; and

(b) within 21 days after obtaining the order or making the
appointment, cause notice that the order has been obtained, or
that the appointment has been made, as the case requires, to
be published in the Gazette.

(2) A person who appoints another person to enter into possession, or
take control, of property of a co-operative, whether or not as agent for
the co-operative, for the purpose of enforcing a charge otherwise than
asreceiver of that property must —

(&8 within 7 days after making the appointment, lodge notice of
the appointment with the Registrar; and

(b)  within 21 days after making the appointment, cause notice of
the appointment to be published in the Gazette.

(3 A person who enters into possession, or takes control, as mentioned in
subclause (2) must —

(@) within 7 days after entering into possession or taking control,
lodge notice with the Registrar that the person has done so;
and
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(b)  within 21 days after entering into possession or taking
control, cause to be published in the Gazette notice that the
person has done so,

unless another person —

(c) appointed the first-mentioned person to enter into possession
or take control; and

(d) complieswith subclause (2) in relation to the appointment.

(4) Within 14 days after becoming a controller of property of a
co-operative, a person must lodge with the Registrar notice, in the
form approved by the Regigtrar, of the address of the person’s office.

(5 A controller of property of a co-operative must, within 14 days after a
change in the situation of the controller’ s office, lodge with the
Registrar notice, in the form approved by the Registrar, of the change.

(6) A personwho ceasesto be a controller of property of a co-operative
must —

(&8 within 7 days after ceasing to be a controller, lodge with the
Registrar notice that the person has ceased; and

(b) within 21 days after ceasing to be a controller, cause notice
that the person has ceased to be published in the Gazette.

19. Statement that receiver appointed or other controller acting

(1) If areceiver of property, whether within or outside this State or within
or outside Australia, of a co-operative has been appointed, the
co-operative must set out, in every public document, and in every
eligible negotiable instrument, of the co-operative, after the name of
the co-operative where it first appears, a statement that areceiver, or a
receiver and manager, as the case requires, has been appointed.

(2) If acontroller, other than areceiver, controls the property, whether
within or outside Australia, of a co-operative, the co-operative must
Set out, in every public document, and in every negotiable instrument,
of the co-operative, after the co-operative’ s name whereiit first
appears, a statement that a controller is acting.
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20.

Officerstoreport to controller about co-operative' saffairs

(1) Inthisclause—

reporting officer, in relation to a co-operative and in relation to
property of which a personis controller, means a person who was on
the control day —

@
(b)

in the case of aco-operative other than aforeign co-operative,
adirector or secretary of the co-operative; or

in the case of aforeign co-operative, alocal agent of the
foreign co-operative.

(2) If aperson becomes acontroller of property of aco-operative —

@

(b)

(©

(d)

the person must serve on the co-operative, as soon as
practicable, notice that the person is a controller of property
of the co-operative; and

within 14 days after the co-operative receives the notice, the
reporting officers must make out and submit to the person a
report, in the form approved by the Registrar, about the
affairs of the co-operative as at the control day; and

the person must, within 28 days after receipt of the report —

(i) lodge with the Registrar a copy of the report and a
notice setting out any comments the person considers
appropriate to make relating to the report or, if the
person does not consider it appropriate to comment, a
notice stating that the person does not consider it
appropriate to comment; and

(i)  send to the co-operative a copy of the notice lodged
in accordance with subparagraph (i);
and

the person must, within 28 days after receipt of the report, if
the person became a controller of the property —

(i) because of an appointment as receiver of the property
that was made by or on behalf of the holder of
debentures of the co-operative; or
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(i) by entering into possession, or taking control, of the
property for the purpose of enforcing a charge
securing such debentures,

and there are trustees for the holders of the debentures, send
to those trustees a copy of the report and a copy of the notice
lodged under paragraph (c)(i).

(3) If notice has been served on a co-operative under subclause (2)(a), the
reporting officers may apply to the controller or to the Supreme Court
to extend the period within which the report is to be submitted and —

(a) if application is made to the controller, if the controller
believes that there are special reasons for so doing, the
controller may, by written notice given to the reporting
officers, extend that period until a specified day; and

(b) if application is made to the Supreme Court, if the Court
believes that there are special reasons for so doing, the Court
may, by order, extend that period until a specified day.

(4) Assoon as practicable after granting an extension under
subclause (3)(a), the controller must lodge a copy of the notice with
the Regidtrar.

(5) Assoon as practicable after the Supreme Court grants an extension
under subclause (3)(b), the reporting officers must lodge a copy of the
order with the Registrar.

(6) Subclauses (2), (3) and (4) do not apply in a case where a person
becomes a controller of property of a co-operative —
(&) toact with an existing controller of property of the
co-operative; or
(b) inplaceof acontroller of the property who has died or ceased
to be a controller of the property.

(7) However, if subclause (2) appliesin a case where a controller of
property of a co-operative dies, or ceases to be a controller of property
of the co-operative, before subclause (2) is fully complied with,

then —
(@ thereferencesin subclauses (2)(b), (c) and (d) to the person;
and
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(b) thereferencesin subclauses (3) and (4) to the controller,

include references to the controller’ s successor and to any continuing
controller.

(8) If aco-operativeis being wound-up, this clause and clause 21 apply
even if the controller and the liquidator are the same person, but with
the necessary modifications arising from that fact.

21. Controller may requirereports

(1) A controller of property of a co-operative may, by notice given to the
pperson or persons, require one or more persons included in one or
more of the following classes of persons to make out as required by
the notice, verify by awritten statement in the approved form, and
submit to the controller, areport, containing such information asis
specified in the notice as to the affairs of the co-operative or asto
such of those affairs as are specified in the notice, as at a date
specified in the notice —

(@) personswho are or have been officers of the co-operative;

(b) if the co-operative was incorporated within 12 months before
the control day, persons who have taken part in the formation
of the co-operative;

(c) personswho are employed by the co-operative or have been
so employed within 12 months before the control day and are,
in the opinion of the controller, capable of giving the
information required;

(d) personswho are, or have been within 12 months before the
control day, officers of, or employed by, a co-operative that
IS, or within that year was, an officer of the co-operative.

(2) Without limiting subclause (1), a notice under that subclause may
specify the information that the controller requires as to affairs of the
co-operative by reference to information that this Act requiresto be
included in another report, statement or notice under this Act.

(3) A person making areport and verifying it as required by subclause (1)
must, subject to the regulations, be allowed, and must be paid by the
receiver (or the controller’s successor) out of the controller’s receipts,
any costs and expenses incurred in and about the preparation and
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making of the report and the verification of the report that the
controller (or the controller’ s successor) considers reasonable.

(4) A person must comply with a requirement made under subclause (1).

(5) A referencein this clauseto the controller’s successor includes a
reference to a continuing controller.

22. Controller may inspect records

A controller of property of a co-operative is entitled to inspect at any
reasonabl e time any records of the co-operative that relate to the
property and a person must not fail to alow the controller to inspect
those books at such atime.

23. L odging controller’s accounts

(1) A controller of property of a co-operative must lodge with the
Registrar an account —

(@ within 28 days after the end of —

(i) 6 months, or ashorter period the controller
determines, after the day when the controller became
acontroller of property of the co-operative; and

(ii)  each subsequent period of 6 months throughout
which the controller is a controller of property of the
co-operative;

and

(b) within 28 days after the controller ceasesto be a controller of
property of the co-operative.

(2) Anaccount must be in the form approved by the Registrar and
show —

(@ thecontroller's receipts and payments during —

(i) inthe case of an account under subclause (1)(a), the
6 months or shorter period, as the case requires; or

(ii)  inthe case of an account under subclause (1)(b), the
period beginning at the end of the period to which the
last account related, or on the control day, asthe case
requires and ending on the day when the controller
ceased to be the controller;

and
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(b) except inthe case of an account lodged under
subclause (1)(a)(i), the respective aggregates of the
controller’ s receipts and payments since the control day.

(3) Inthecaseof —

(@) areceiver appointed under a power contained in an
instrument; or

(b) anyone else who isin possession, or has control, of property
of the co-operative for the purpose of enforcing a charge,

the accounts must also show the following —
(c) theamount, if any, owing under that instrument or charge —

(i) inthe case of an account lodged under
subclause (1)(a)(i), at the end of the control day and
at the end of the period to which the account relates,
or

(ii) otherwise, at the end of the period to which the
account relates;

(d) thecontroller’s estimate of the total value, at the end of the
period to which the account relates, of the property of the
co-operative that is subject to the instrument or charge.

(49) TheRegistrar may, of the Registrar’s own initiative or on the
application of the co-operative or acreditor of the co-operative, cause
the accounts lodged in accordance with subclause (1) to be audited by
aregistered company auditor appointed by the Registrar.

(5) For the purpose of the audit, the controller must give the auditor any
records and information that the auditor requires.

(6) If the Registrar causes the accounts to be audited on the request of the
co-operative or a creditor, the Registrar may require the co-operative
or creditor, asthe case may be, to give security for the payment of the
cost of the audit.

(7) Thecosts of an audit under subclause (3) are to be fixed by the
Registrar.

(8) The Registrar may if the Registrar considers it appropriate make an
order declaring that, for the purposes of clause 5(1), the costs of the
audit are taken to be a debt incurred by the controller as referred to in
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clause 5(1) and, if such an order is made, the controller isliable
accordingly.

(9) A person must comply with arequirement made under this clause.

24, Payment of certain debts, out of property subject to floating
charge, in priority to claimsunder charge

(1) Thisclause appliesif —

(@) areceiver isappointed on behalf of the holders of debentures
of a co-operative that are secured by afloating charge, or
possession is taken or control is assumed, by or on behalf of
the holders of any debentures of a co-operative, of property
subject to afloating charge; and

(b) at the date of the appointment or of the taking of possession
or assumption of control (the relevant date) —

(i) the co-operative has not commenced to be wound-up
voluntarily; and

(ii)  the co-operative has not been ordered to be wound-up
by the Supreme Court.

(2) Thereceiver or other person taking possession or assuming control of
property of the co-operative must pay, out of the property coming into
the receiver’s possession or control, the following debts or amountsin
priority to aclaim for principal or interest in relation to the
debentures —

(@ first, an amount that in awinding-up is payablein priority to
unsecured debts under the Corporations Act section 556, as
applying under this Act;

(b) next, if an auditor of the co-operative applied to the Registrar
for consent to resign as auditor and the Registrar refused that
consent before the relevant date, the reasonable fees and
expenses of the auditor incurred during the period beginning
on the day of the refusal and ending on the relevant date;

(c) subject to subclauses (4) and (5), next, a debt or amount that
inawinding-up is payable in priority to other unsecured
debts under the Corporations Act section 556(1)(e), (g) or (h)
or 560, as applying under this Act.
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(3) Thereceiver or other person taking possession or assuming control of

(4)

(®)

(6)

()

property must pay debts and amounts payable under subclause (2)(c)
in the same order of priority asis prescribed by the Corporations Act
Part 5.6 Division 6, as applying under this Act, for those debts and
amounts.

If an auditor of the co-operative applied to the Registrar for consent to
resign as auditor and the Registrar, before the relevant date, refused
consent, areceiver must, when property comes into the receiver's
possession or control, before paying a debt or amount referred to in
subclause (2)(c), make provision out of the property for the

reasonabl e fees and expenses of the auditor incurred after the relevant
date but before the date on which the property comes into the
receiver’s possession or control, being fees and expenses for which
provision has not already been made under this subclause.

If an auditor of the co-operative applies to the Registrar for consent to
resign as auditor and, after the relevant date, the Registrar refuses
consent, the receiver must, in relation to property that comes into the
receiver's possession or control after the refusal, before paying any
debt or amount referred to in subclause (2)(c), make provision out of
the property for the reasonabl e fees and expenses of the auditor
incurred after the refusal and before the date on which the property
comes into the receiver’ s possession or control, being fees and
expenses for which provision has not already been made under this
subclause.

A receiver must make provision for reasonable fees and expenses of
an auditor for aparticular period as required by subclause (4) or (5)
whether or not the auditor has made a claim for fees and expenses for
the period, but if the auditor has not made a claim, the receiver may
estimate the reasonable fees and expenses of the auditor for the period
and make provision in accordance with the estimate.

For the purposes of this clause, the references in the Corporations Act
Part 5.6 Division 6, as applying under this Act, to the relevant date are
to beread as references to the date of the appointment of the receiver,
or of possession being taken or control being assumed, as the case
may be.
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25. Enforcement of controller’sduty to makereturns

(1) If areceiver of property of a co-operative —

(@ who has defaulted in making or lodging a return, account or
other document or in giving notice required by law fails to
make good the default within 14 days after the service on the
controller, by amember or creditor of the co-operative or
trustee for debenture holders, of anotice requiring the
controller to make good the default; or

(b)  who has become a controller of property of the co-operative
otherwise than by being appointed areceiver of the property
by a court and who has, after being required at any time by
the liquidator of the co-operative so to do, failed to render
proper accounts of, and to vouch, the controller’ s receipts and
payments and to pay over to the liquidator the amount
properly payable to the liquidator,

the Supreme Court may make an order directing the controller to
make good the default within the time specified in the order.

(2) Anapplication for an order under subclause (1) may be made —

(@ if subclause (1)(a) applies, by a member or creditor of the
co-operative or by atrustee for debenture holders; and

(b) if subclause (1)(b) applies, by the liquidator of the
co-operative.

26. Supreme Court may remove controller for misconduct

If, on the application of a co-operative, the Supreme Court is satisfied
that a controller of property of the co-operative has been guilty of
misconduct in connection with performing or exercising the
controller’s functions and powers, the Court may order that, on and
after a specified day, the controller cease to act as receiver or give up
possession or control, as the case requires, of property of the
co-operative.

27. Supreme Court may remove redundant controller

(1) The Supreme Court may order that, on and after a specified day, a
controller of property of a co-operative —

(@) ceaseto act asreceiver, or give up possession or control, as
the case requires, of property of the co-operative; or
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)

©)

4)

©®)

(b) act asreceiver, or continue in possession or control, asthe
case requires, only of specified property of the co-operative.

The Supreme Court may make an order under subclause (1) if itis
satisfied that the objectives for which the controller was appointed, or
entered into possession or took control of property of the
co-operative, as the case requires, have been achieved, so far asis
reasonably practicable, except in relation to property specified in the
order under subclause (1)(b).

For the purposes of subclause (2), the Supreme Court may have
regard to —
(@ theco-operative' sinterests; and
(b) theinterests of the holder of the charge that the controller is
enforcing; and
(c) theinterests of the co-operative's other creditors; and
(d) any other relevant matter.

The Supreme Court may make an order under subclause (1) on the
application of aliquidator appointed for the purposes of winding-up
the co-operative in insolvency.

An order under subclause (1) may also prohibit the holder of the
charge from doing any or all of the following, except with the leave of
the Supreme Court —

(@) appointing a person as receiver of property of the
co-operative under a power contained in an instrument
relating to the charge;

(b)  entering into possession, or taking control, of the property for
the purpose of enforcing the charge;
(c) appointing a person to enter into possession or take control of

the property for the purpose of enforcing the charge, whether
as agent for the chargee or for the co-operative.

28. Effect of clauses 26 and 27

(1) Except asexpressy provided in clause 26 or 27, an order under that
clause does not affect a charge on property of a co-operative.

(2) Nothingin clause 26 or 27 limits any other power of the Supreme
Court to remove, or otherwise deal with, a controller of property of a
co-operative.
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Schedule 5— Applied co-oper atives provisions
[s. 379]
1 Provisions applicableto participating co-oper atives
The following provisions apply to participating co-operatives —
(@ Part 1 Division 4, other than section 9;
(b) section 238;
(c) section 248;
(d) section 448;
(e) section 449;
(fy Partl7;
(g) section483;
(h)  section 485.
2. Provisions applicable to non-participating co-oper atives
(@) Part 1 Division 3 and 4, other than section 9;
(b) section 12(2);
(c) section 13
(d) section 14;
(e) Parts3;
(f) section 75;
(g) section76;
(h) Part4Divison5;
(i) section 97;
(j) section 99;
(k)  section 100;
() section 236;
(m)  section 237,
(n) section 238;
(o) Part10Division 1,
(p) Part13;
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(q) section 448;
(r) section 449;
(s Partl7;
(t) section 484,
(u) section 485.
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Schedule 6 — Modificationsto Cor porations Act

[s. 387]

1 M odificationsto winding-up provisions

The Corporations Act Parts 5.4B and 5.6 apply with the following
modifications —

@

(b)

(©

(d)

()

()

9)

(h)
(i)

()

(k)

areference in those Parts to ASIC is to be read as a reference
to the Registrar;

areference in those Parts to an application to wind-up a
company under section 464 or Part 5.4A istoberead asa
reference to an application by the Registrar under Part 14
Division 4;

areference in those Parts to a winding-up ordered by the
Court under aprovision of Part 5.4A isareferenceto a
winding-up ordered by the Court under Part 1 Division 4;

areference in those Parts to an order under a provision of
Part 5.4A is areference to an order under section 386;

for the purposes of an application by the Registrar to wind-up
aforeign co-operative, those Parts apply, with such
modifications as the circumstances require, as if awinding-up
application had been made by the co-operative;

those Parts apply asif a ground specified in section 386 were
aground for winding-up by the Court specified in the
Corporations Act section 461;

areference in those Parts to an official liquidator isto be read
as areference to a person approved by the Registrar asa
liquidator of a co-operative;

sections 467(4) and (5), 480(d), 481(5)(b), 513B, 517, 518,
523 and 524 do not apply;

areference in section 485(2) to persons entitled to any
surplusis areference to a person entitled to the surplus under
section 388 of this Act;

section 516 isto be read as if “together with any charges
payable by the member to the co-operative in accordance
with the rules’ were inserted after “ past member”;

Part 5.6 Division 6 Subdivision C does not apply;
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(I) areferencein those Parts to section 233 isto beread asa
reference to Part 4 Division 5 of this Act;

(m)  those Parts are to be read subject to sections 76 and 331 of
this Act for the purposes of determining the liability of
members and past members to contribute on a winding-up of
aco-operative;

(n) any other maodifications, within the meaning of Part 3 of the
Corporations (Ancillary Provisions) Act 2001, that are
prescribed by the regulations.
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