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Part | Preliminary
Division 1 Interpretation
s. 1

Part | — Preliminary

Division 1 — Interpretation

1. Short title and commencement

(1) This Act may be cited as the Companies (Co-operative)
Act 1943, and, subject to subsection (2), shall come into
operation on a date to be fixed by proclamation *.

(2) The Governor may by any proclamation issued under
subsection (1) declare that any sections, divisions, or Parts,
which are specified in the proclamation, shall not come into
operation until a date or until after the expiration of a period to
be specified in the proclamation, and in any such case the
proclamation shall take effect according to the tenor thereof.

[Section 1 amended by No. 31 of 1946 s. 2; No. 2 of 1954
s. 1(3); No. 82 of 1961 s. 382.]

[2. Deleted by No. 10 of 1998 s. 76.]

3. Terms used

In this Act and the Schedules hereto, and any rules made
thereunder, the following terms have the meanings hereinafter
respectively assigned to them, if not inconsistent with the
context or subject matter: —

Articles means the articles of association of a company as
originally framed or as altered by special resolution, including,
so far as they apply to the company, the regulations contained
(as the case may be) in Table A or Table B in the Second
Schedule.

Attorney, in relation to companies, includes agent, director,
manager, and secretary, whether appointed by power of attorney
or otherwise, or any person for the time being discharging any
of such offices in this State.
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Bankruptcy includes liquidation by arrangement of the affairs
of a debtor under the provisions of the Bankruptcy Act 19242,
and bankrupt has a corresponding meaning.

Books and papers and books or papers include accounts, deeds,
writings, and documents.

Charge means —

(@ amortgage or charge for the purpose of securing any
issue of debentures;

(b) amortgage or charge on uncalled share capital of the
company;

(c) amortgage or charge created or evidenced by an
instrument which, if executed by an individual, would
require registration or would be registrable as a bill of
sale;

(d) amortgage or charge on the book debts of a company;

(e) afloating charge on the undertaking or property of the
company;

(f) amortgage or charge on the calls made but not paid;

(o) amortgage or charge on goodwill, on a patent, on a
trade mark, or on a copyright, or on a license under a
copyright.

The term also includes an agreement to create a charge.

Company means a company formed and registered under this
Act, or an existing company.

Contributory means every person liable to contribute to the
assets of a company in the event of the same being wound up,
and shall also, in all proceedings for determining the persons
who are to be deemed contributories and in all proceedings prior
to the final determination of such persons, include any person
alleged to be a contributory.

Court means the Supreme Court or a judge thereof and includes
the Master when exercising, in accordance with the Rules of
Court, the jurisdiction of the Court.
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Preliminary

Division 1 Interpretation

s. 3

Creditor means a person who, in the event of the winding-up of
a company, would be entitled to prove under such winding-up.

Debenture includes debenture stock, bonds, and other securities
of a company, whether constituting a charge on the assets of the
company or not.

Deed of Settlement shall include any contract of co-partnership
or other instrument constituting or regulating a company, and
not being an Act of Parliament or Royal Charter or Letters
Patent or the articles of association of a company.

Department means the department of the Public Service
principally assisting in the administration of this Act.

Director includes any person occupying the position of director
by whatever name called.

Document includes summons, notice, order and other legal
process and registers.

Existing company means a company, not being a foreign
company, registered under or subject to the Companies Act 1893
(56 Vict., No. 8) °.

Foreign company means any joint stock company or
corporation duly incorporated for trading or other business
purposes according to the laws in force in the country, other
State, or place in which it is incorporated, other than a company
incorporated in Western Australia.

Liability in Part VIl includes any compensation for work or
labour done; any obligation or possibility of an obligation to pay
money or money’s worth pursuant to or on the breach of any
express or implied covenant, contract, agreement, or
undertaking, whether such breach does or does not occur or is or
is not likely to occur or capable of occurring before the
conclusion of the winding-up of a company; and generally
includes any express or implied covenant, contract, agreement,
engagement or undertaking to pay or capable of resulting in the
payment of money or money’s worth, whether such payment be,
as respects amount, fixed or unliquidated, and payable in one
sum or by instalments or periodical payments, as respects time,
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present or future, certain or dependent on any one contingency,
or 2 or more contingencies, or as to mode of valuation capable
of being ascertained by fixed rules, or assessable only as matter
of opinion.

Limited company means a company, the liability of the
members of which is by the memorandum limited to the amount
(if any) unpaid on the shares respectively held by them.

Liquidator includes official liquidator, provisional official
liquidator, or provisional liquidator.

Local register means the register to be opened and kept in this
State by a foreign company and provided for in Part XI.

Manager means principal executive officer of a company
whether such principal executive officer be the managing
director, or the secretary, or some other officer with some other
designation.

Memorandum means the memorandum of association or deed
of settlement of a company as originally framed or altered in
pursuance of any enactment.

Mining purposes means the purpose of obtaining any metal or
mineral by any mode whereby soil, earth, rock, or stone may be
disturbed, or smelted, refined, crushed, or otherwise dealt with.
This term shall not include quarrying operations for the sole
purpose of obtaining stone for building, road making and similar
industrial purposes.

No liability company means a company formed with no liability
on the part of its members.

Officer means a manager or secretary of a company.

Principal register means the register of members of any foreign
company kept at the principal office of such company outside
this State.

Prospectus means any prospectus, notice, circular,
advertisement or other invitation offering to the public for
subscription or purchase any shares or debentures of a company.
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Division 1A Administration

s. 3

Public company means a company limited by shares, not being
a no liability company, and not being a proprietary company.

Registered auditor means a person duly registered as an auditor
under section 402.

Registered liquidator means a person duly registered as a
liquidator under section 402, and who, when required, has given
security as provided for in this Act.

Registrar means the person for the time being designated as the
Registrar under section 3A.

Registration office means the office for the registration of
companies.

Representative means an executor or administrator, and
includes —

(@) the Official Trustee as established under the Official
Trustee Act 1921 *:

(b) the Curator of Intestate Estates, in cases where the Court
shall have authorised him to administer the estate of a
deceased person; and

(c) adevisee, and an heir at law, where a devisee or heir at
law is liable as a contributory.

Scrip includes share certificate, and share certificate includes
scrip.

Share means share in the share capital of the company and
includes stock, except where a distinction between stock and
shares is expressed or implied.

The repealed Acts means the Acts repealed by this Act, or any
of them, as set forth in the First Schedule.

Unlimited company means a company formed on the principle
of having no limit placed on the liability of its members.

[Section 3 amended by No. 32 of 1947 s. 3; No. 47 of 1949 s. 3;
No. 10 of 1982 s. 28; No. 74 of 2003 s. 37; No. 28 of 2006
S. 64.]
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s. 3A

3A.
(1)

@)

(3)

3B.

(1)

(@)
3)

(4)

()

Division 1A — Administration
[Heading inserted by No. 28 of 2006 s. 65.]

Registrar

The Minister is required, by notice published in the Gazette, to
designate a person who is an executive officer of the
Department as the Registrar for the purposes of this Act.

The Registrar may be referred to by a title specified by the
Minister by notice published in the Gazette.
In this section —

executive officer has the meaning given by section 3(1) of the
Public Sector Management Act 1994.

[Section 3A inserted by No. 28 of 2006 s. 65.]

Delegation by Registrar

The Registrar may delegate to any other person employed in the
Department any power or duty of the Registrar under another
provision of this Act.

The delegation must be in writing signed by the Registrar.

A person to whom a power or duty is delegated under this
section cannot delegate that power or duty.

A person exercising or performing a power or duty that has been
delegated to the person under this section is to be taken to do so
in accordance with the terms of the delegation unless the
contrary is shown.

Nothing in this section limits the ability of the Registrar to
perform a function through an officer or agent.

[Section 3B inserted by No. 28 of 2006 s. 65.]
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Preliminary

3C.
(1)

(2)

3)

3D.

(1)

@)

Information officially obtained to be confidential

A person who misuses information obtained by reason of any
function that person has, or at any time had, in the
administration of this Act commits an offence.

Penalty: $20 000.
A person misuses information if it is, directly or indirectly,
recorded, used, or disclosed to another person, other than —
(@) inthe course of duty;
(b) under this Act;

(c) for the purposes of the investigation of any suspected
offence or the conduct of proceedings against any person
for an offence;

(d) inamanner that could not reasonably be expected to
lead to the identification of any person to whom the
information refers; or

(e) with the consent of the person to whom the information
relates, or each of them if there is more than one.
In this section —
information means information concerning the affairs of a
person.

[Section 3C inserted by No. 28 of 2006 s. 65.]

Protection from liability for wrongdoing

A person is not liable for anything that the person has, in good
faith, done in the performance or purported performance of a
function under this Act.

The State is also relieved of any liability that it might otherwise
have had for another person having done anything as described
in subsection (1).
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Preliminary Part |
Repeal of Acts and transitional provisions  Division 2
s. 3E

(3) The protection given by this section applies even though the
thing done as described in subsection (1) may have been capable
of being done whether or not this Act had been enacted.

(4) Inthis section, a reference to the doing of anything includes a
reference to an omission to do anything.

[Section 3D inserted by No. 28 of 2006 s. 65.]

3E. Judicial notice

All courts, judges and persons acting judicially shall take
judicial notice of the official signature of every person who is
for the time being and every person who has at any time been
the Registrar and of the fact that such person holds or has held
such office.

[Section 3E inserted by No. 28 of 2006 s. 65.]

Division 2 — Repeal of Acts and transitional provisions

4. Repeal of Acts and savings
(1) The Acts mentioned in the First Schedule are hereby repealed.

Provided that such repeal shall not affect —

(@) the incorporation of any company registered before the
commencement of this Act; or

(b) Table A in the Second Schedule to the Companies
Act 18933, or any Part thereof (either as originally
contained in that Schedule or as altered in pursuance of
the provisions of that Act), so far as the same applies to
any existing company; or

(c) anynomination, appointment, affidavit, call, forfeiture,
winding-up order, minute, assignment, registration,
transfer, list, rule, regulation, or order made, or any
application pending or any petition presented, or any
license, certificate, security or notice given, or any
summons issued, or any resolution passed, or any
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Part |

Preliminary

Division 2 Repeal of Acts and transitional provisions

s.5

(2)

3)

agreement, contract, conveyance, mortgage, power of
attorney, compromise, or other arrangement, deed or
other instrument validated, entered into, commenced or
executed under the repealed Acts before the
commencement of this Act.

The mention of particular matters in this section, or in any other
section of this Act, shall not affect the general application of the
Interpretation Act 1918°, to the repeals effected by this Act,
except where the said Act is inconsistent with this Act.

The repeal effected by this section shall not affect any of the
provisions of the Mining Companies Act 1888 °, relating to the
winding-up of companies already registered thereunder, except
to the extent to which the same relate to the winding-up of no
liability companies registered under the said Act and not under
liquidation at the coming into operation of this Act.

Act not to apply to certain societies and companies

Subject to sections 6 and 11, and except as to Part VIl and the
provisions therein contained or incorporated, this Act shall not
apply to any ADI (authorised deposit-taking institution) as
defined in section 5 of the Banking Act 1959 of the
Commonwealth or a corporation that is a friendly society within
the meaning of section 16C of the Life Insurance Act 1995 of
the Commonwealth, nor to any company or co-partnership
which carries on the business of life assurance, either alone or
together with any other business, unless such company is
already registered under the repealed Acts, or under any law
repealed by the repealed Acts, nor to any company or
co-partnership formed or to be formed for the purpose of
carrying on the business of banking.

[Section 5 amended by No. 26 of 1999 s. 66(2).]
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Preliminary Part |
Repeal of Acts and transitional provisions  Division 2
S.6
6. References in Acts to the Acts repealed by this Act to be

read as references to this Act

Where any Act, not repealed by this Act, enacts that the
repealed Acts or any of the provisions thereof, or that any Act
repealed by the repealed Acts or any of the provisions thereof
shall apply to life assurance companies or other companies, or
requires or empowers anything to be done or any penalties to be
recovered by reference to such repealed Act or other Acts
repealed by the repealed Acts or provisions, such enactments
shall be deemed to refer to this Act and the corresponding
portions of this Act.

7. Substitution of provisions of this Act for provisions of
repealed Acts

Where any repealed Acts or any provisions of such Acts are
referred to in any document, that document shall be construed as
referring to this Act or the corresponding provisions of this Act.

8. Saving of Acts

Nothing in this Act shall affect the provisions of —
(@) the Associations Incorporation Act 1895 "
(b) the Trade Union Act 1902 5;

(c) the Life Assurance Companies Act 1889; or

(d) the Act 8 William IV., No. 1° which relates to Banks
and Banking Companies.

9. Saving of pending proceedings for winding-up

The provisions of this Act with respect to winding-up shall not
apply to any company of which the winding-up commenced
before the commencement * of this Act, but every such
company shall be wound up in the same manner and with the
same incidents as if this Act had not been passed; and for the
purposes of the winding-up, the Act or Acts and regulations
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Preliminary

Division 3 Prohibition of large partnerships

s. 10

10.

11.
(1)

(@)

under which the winding-up commenced shall be deemed to
remain in full force.

Existing companies not being proprietary companies
deemed to be public companies

Every existing company, not being a company incorporated by
any special Act, charter or letters patent, or a no liability
company, and not being a company which has determined to be
a proprietary company within 6 months from the date of
commencement of this Act, shall be deemed to be a public
company within the meaning of this Act.

Division 3 — Prohibition of large partnerships

Prohibition of partnerships exceeding certain number

No company, association, or partnership consisting of more than
10 persons shall be formed for the purpose of carrying on the
business of banking, unless it is registered as a company under
this Act or is formed in pursuance of some other Act of
Parliament or of letters patent.

No company, association or partnership consisting of more than
20 persons shall be formed for the purpose of carrying on any
other business that has for its object the acquisition of gain by
the company, association, or partnership or by the individual
members thereof, unless it is registered as a company under this
Act, or is formed in pursuance of some other Act of Parliament
or by letters patent or Royal Charter.

Division 3A — Relationship with the Corporations legislation

11A.

1)

[Heading inserted by No. 10 of 2001 s. 41.]

Co-operative companies excluded from Corporations
legislation

The following matters are declared to be excluded matters for
the purposes of section 5F of the Corporations Act 2001 of the
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Preliminary Part |
Relationship with the Corporations legislation Division 3A
s. 11A

(2)

Commonwealth in relation to the whole of the Corporations
legislation to which Part 1.1A of that Act applies, other than the
provisions specified in subsection (2) —

(a)
(b)

a co-operative company;

any act or omission of any person, body or other entity
in relation to a co-operative company.

The provisions referred to in subsection (1) are —

(@)

(b)
(©)
(d)

(€)

(f)

(9)
(h)
(i)

@)
(k)

provisions that relate to any matter that the regulations
provide is not to be excluded from the operation of the
Corporations legislation;

provisions that relate to the role of a co-operative
company in the formation of a company;

provisions that relate to substantial holdings, by or
involving a co-operative company, in a company;

provisions that confer or impose functions on a
co-operative company as a member, or former member,
of a corporation;

provisions that relate to dealings by a co-operative
company in securities of a body corporate, other than
securities of the co-operative company itself;

provisions that confer or impose functions on a
co-operative company in its dealings with a corporation,
not being dealings in securities of the co-operative
company;

provisions that relate to securities of a co-operative
company, other than shares in, debentures of or deposits
with a co-operative company;

provisions relating to the futures industry;

provisions relating to participants in the securities
industry;

provisions relating to the conduct of securities business;

provisions relating to dealers’ accounts and audit;
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Part | Preliminary
Division 3A  Relationship with the Corporations legislation
s. 11A

() provisions relating to money and scrip of dealers’
clients; or

(m) provisions relating to registers of interests in securities.
(3) The provisions specified in subsection (2) only apply to a
co-operative company to the extent to which a co-operative
company may engage in the activities covered by those
provisions.
(4) In this section —

body corporate, company, corporation and other expressions
used in the Corporations Act 2001 of the Commonwealth have
the meaning given by that Act;

co-operative company means a company registered under
Part V1 of this Act.

[Section 11A inserted by No. 10 of 2001 s. 41.]
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Incorporation of companies and matters incidental thereto Part Il

Memorandum of association Division 1
s. 12

Part Il — Incorporation of companies and matters

12.

13.

incidental thereto

Division 1 — Memorandum of association

Mode of forming incorporated company

Any 5 or more persons or, where the company to be formed will
be a proprietary company within the meaning of section 37, any
2 or more persons associated for any lawful purpose may, by
subscribing their names to a memorandum of association and
otherwise complying with the requirements of this Act in
respect of registration, form an incorporated company, with or
without limited liability, or, in the case of a company formed for
mining purposes, with no liability, that is to say —

(@) acompany having the liability of its members limited by
the memorandum to the amount (if any) unpaid on the
shares respectively held by them, or a no liability
company within the meaning of this Act (each of which
companies, except where no liability companies are
expressly excluded, in this Act included in the term a
company limited by shares); or

(b) acompany not having any limit on the liability of its
members (in this Act termed an unlimited company).

Memorandum of company limited by shares
In the case of a company limited by shares, not being a
no liability company —

(1) The memorandum shall state —

(@) the name of the company, with the word
“Limited” as the last word in its name;

(b) the objects of the company;
(c) that the liability of its members is limited,;
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s. 14

(d) the amount of share capital with which the
company proposes to be registered and the
division thereof into shares of a fixed amount;

(e) the full names, addresses and occupations of the
subscribers of the memorandum.

(2) No subscriber of the memorandum may take less than
one share.

(3) Each subscriber shall write opposite to his name the
number of shares he takes and that he is 21 years of age

or over.
(4) No person under the age of 21 years shall subscribe to a
memorandum.
14. Memorandum of a no liability company

(1) Inthe case of a no liability company —
(@ The memorandum shall state —

(i) the name of the company, with “No liability” as
the last words in its name;

(if)  the objects of the company;
(iii)  that the members take no liability;

(iv)  the amount of the share capital with which the
company proposes to be registered, and the
division thereof into shares of a fixed amount;

(v) the full names, addresses and occupations of the
subscribers of the memorandum.

(b)  No subscriber of the memorandum may take less than
one share.

(c) Each subscriber shall write opposite to his name the
number of shares he takes and that he is 21 years of age
or over.

(2) No person under the age of 21 years shall subscribe to a
memorandum.
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(3) The objects and powers of a no liability company, whether
express or implied, shall be limited to mining purposes, and to
treating, selling or otherwise disposing of ores, metals, minerals,
and all products of mining, and to powers necessary for or
incidental or conducive to carrying on such purposes,
businesses, or operations.

(4) No company shall be registered as a no liability company until it
is proved to the Registrar by statutory declaration and such other
evidence as he shall require that 5% of the nominal capital of
the company has been paid up and lodged to the credit of a
trustee for the company in a bank approved by the Registrar.

15. Memorandum of unlimited company

In the case of an unlimited company —
(1) The memorandum shall state —
(@) the name of the company;
(b) the objects of the company;
(c) that the liability of the members is unlimited,;

(d) the full names, addresses and occupations of the
subscribers of the memorandum.

(2) If the company has a share capital —

(@ the memorandum must also state the amount of
share capital with which the company proposes
to be registered, and the division thereof into
shares of a fixed amount;

(b) no subscriber of the memorandum may take less
than one share;

(c) each subscriber shall write opposite to his name
the number of shares he takes and that he is
21 years of age or over.

(3) No person under the age of 21 years shall subscribe to a
memorandum.
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s. 16

16.
(1)

(2)

17.

18.
(1)

Signature etc. of memorandum

The memorandum shall —
(i) be printed or typewritten; and

(if)  be signed by each subscriber in the presence of at least
one witness, not being a subscriber, who shall attest the
signature.

The attorney of a subscriber duly authorised in that behalf by a
written power of attorney duly executed by the subscriber and in
force may sign the memorandum in the name of such
subscriber.

Provided that before accepting the signature on the
memorandum by an attorney as aforesaid the Registrar may
require the power of attorney to be produced for his inspection
and may require the production of evidence to his satisfaction
that the power of attorney is still in force and operation.

Restriction on alteration of memorandum

A company may not alter the conditions contained in its
memorandum, except in the cases and the mode and to the
extent for which express provision is made in this Act.

Mode of alteration of objects of company

Subject to the provisions of this section, a company may by
special resolution alter the provisions of its memorandum or
deed of settlement with respect to the objects of the company, so
far as may be required, for all or any of the purposes hereinafter
specified, or alter the form of its constitution by substituting a
memorandum and articles of association for a deed of
settlement, either with or without any alteration as aforesaid
with respect to the objects of the company.
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Memorandum of association Division 1
s. 18

(2) The purposes for which the alteration of the memorandum or
deed of settlement may be made with respect to the objects of
the company are to enable it —

(@) tocarry on its business more economically or more
efficiently; or

(b) to attain its main purpose by new or improved means; or

(c) toenlarge or change the local area of its operations; or

(d) to carry on some business which under existing
circumstances may conveniently or advantageously be
combined with the business of the company; or

(e) torestrict or abandon any of the objects specified in the
memorandum or deed of settlement; or

(f) tosell or dispose of the whole or any part of the
undertaking of the company; or

(g) toamalgamate with any other company.

(3) The alteration shall not take effect until and except in so far as it
is confirmed on petition by the Court.

(4) Before confirming the alteration the Court must be satisfied —

(@) that the alteration is desired for all or some or one of the
purposes in this section mentioned,

(b) that sufficient notice has been given to every holder of
debentures of the company and to any persons or class
of persons whose interests will in the opinion of the
Court be affected by the alteration; and

(c) that with respect to every creditor who in the opinion of
the Court is entitled to object, and who signifies his
objection in the manner directed by the Court, either his
consent to the alteration has been obtained or his debt or
claim has been discharged, or has determined or has
been secured to the satisfaction of the Court.

Provided that the Court may, in the case of any person or class
of persons, for special reasons dispense with the notice required
by this section.
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s. 18

()

(6)

("))

(b)

(©)

The Court may make an order confirming the alteration, either
wholly or in part, and on such terms and conditions as it thinks
fit, and may make such order as to costs as it thinks proper.

The Court shall, in exercising its discretion under this section,
have regard to the rights and interests of the members of the
company or to any class of them, as well as to the rights and
interests of the creditors, and may, if it thinks fit, adjourn the
proceedings in order that an arrangement may be made to the
satisfaction of the Court for the purchase of the interests of
dissentient members; and the Court may give such directions
and make such orders as it may think expedient for facilitating
or carrying into effect any such arrangement.

Provided that no part of the capital of the company may be
expended in any such purchase.

An office copy of the order confirming any alteration under this
section, together with a printed or typewritten copy of the
memorandum or deed of settlement so altered, or together with
a copy of the substituted memorandum and articles of
association, as the case may be, shall be delivered by the
company to the Registrar within 28 days from the date of the
order.

The Registrar shall register the same, and shall certify under his
hand the registration thereof.

The certificate of the Registrar shall be conclusive evidence that
all the requirements of this Act, with respect to such alteration
and the confirmation thereof, have been complied with, and that
the alteration and confirmation are valid, and thenceforth the
memorandum or deed of settlement so altered shall be the
memorandum or deed of settlement of the company or, as the
case may be, such substituted memorandum and articles of
association shall apply to the company as if it were a company
registered under Part Il with such memorandum and articles,
and the company’s deed of settlement shall cease to apply to the
company.
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(d)

(8)

19.

(1)

@)

3)

(4)

()

(6)(a)

The Court may at any time extend the time for the filing of
documents with the Registrar under this section for such period
as the Court may think proper.

If a company makes default in filing with the Registrar any
document required by this section to be filed with him, the
company and every officer of the company who is in default
shall be liable to a penalty not exceeding $20 for every day
during which such company and such officer is in default.

[Section 18 amended by No. 113 of 1965 s. 8(1).]

Division 2 — Articles of association

Registration of articles

There may, in the case of a company limited by shares, and
there shall, in the case of an unlimited company, be registered
with the memorandum articles of association signed by the
subscribers to the memorandum and prescribing regulations for
the company.

In the case of a company limited by shares, not being a
no liability company, the articles may adopt all or any of the
regulations in Table A in the Second Schedule.

In the case of a no liability company the articles may adopt all
or any of the regulations in Table B in the Second Schedule.

In the case of an unlimited company the articles, if the company
has a share capital, must state the amount of share capital with
which the company proposes to be registered.

In the case of an unlimited company, if the company has not a
share capital, the articles must state the number of members
with which the company proposes to be registered for the
purpose of enabling the Registrar to determine the fees payable
on registration.

Where a company, not having a share capital has increased the
number of its members beyond the registered number, it shall,
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(b)

20.
(1)

@)

21.
(1)

within 28 days after the increase was resolved on or took place,
give to the Registrar notice of the increase and the Registrar
shall record the increase.

If default is made in complying with this subsection the
company and every officer of the company who is in default
shall be liable to a penalty not exceeding $20 for every day
during which the company or the officer aforesaid is in default.

[Section 19 amended by No. 113 of 1965 s. 8(1).]

Application of Table A and Table B

In the case of a company limited by shares, not being a no
liability company, and registered after the commencement of
this Act, if articles are not registered, or if articles are registered
insofar as the articles do not exclude or modify the regulations
in Table A in the Second Schedule, those regulations shall, so
far as applicable, be the regulations of the company in the same
manner and to the same extent as if they were contained in duly
registered articles.

In the case of a no liability company registered after the
commencement of this Act, if articles are not registered, or if
articles are registered, insofar as the articles do not exclude or
modify the regulations in Table B in the Second Schedule, those
regulations shall, so far as applicable, be the regulations of the
company in the same manner and to the same extent as if they
were contained in duly registered articles.

Form and signature of articles

Acrticles must —
(@) be printed or typewritten;
(b) be divided into paragraphs and numbered consecutively;

(c) be signed by each subscriber of the memorandum of
association in the presence of at least one witness who
shall attest the signature.
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22.

23.

(2)

1)

(@)

3)

(4)

The attorney of a subscriber duly authorised in that behalf by a
written power of attorney duly executed by the subscriber and in
force may sign the articles in the name of such subscriber.

Provided that before accepting the signature on the articles by
an attorney as aforesaid the Registrar may require the power of
attorney to be produced for his inspection and may require the
production of evidence to his satisfaction that the power of
attorney is still in force and operation.

Alteration of articles by special resolution

Subject to the provisions of this Act and to the conditions
contained in its memorandum, a company may by special
resolution alter, repeal or add to its articles.

Any alteration or addition so made to the articles, shall, subject
to the provisions of this Act be as valid as if originally contained
therein, and be subject in like manner to alteration, repeal, or
addition by special resolution.

At any meeting convened for passing a special resolution under
this section, unless a poll be demanded by at least 5 members, a
declaration of the chairman that the resolution has been carried
shall be conclusive evidence of the fact without proof of the
number or proportion of the votes recorded in favour of or
against the same. In computing the majority, where a poll is
demanded, reference shall be had to the number of votes which
each member is entitled by the articles.

Notice of any such meeting shall be deemed to be duly given,
and the meeting to be duly held whenever such notice is given
and such meeting is held in the manner prescribed by the
articles.

Division 3 — Form of memorandum and articles
Statutory forms of memorandum and articles

The form of —
(@ the memorandum of association of a company limited by
shares;
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24.
(1)

(@)

25.

1)

(@)

(b) the memorandum and articles of association of an
unlimited company having a share capital,

shall be respectively in accordance with Forms A and B in the
Thirteenth Schedule, or as near thereto as circumstances admit.

Division 4 — Registration

Registration

The memorandum and the articles (if any) shall be filed with the
Registrar, and subject to this Act and on payment of the
prescribed fees he shall retain and register them.

The Registrar shall not register any memorandum and articles
(if any) where any of the signatories thereto are under the age of
21 years.

Effect of registration

On the registration of the memorandum and articles (if any) of a
company, the Registrar shall certify under his hand that the
company is incorporated as a limited company, a no liability
company, a proprietary company, an unlimited company, as the
case may be.

From the date of incorporation mentioned in the certificate of
incorporation the subscribers of the memorandum, together with
such other persons as may from time to time become members
of the company shall be a body corporate by the name contained
in the memorandum, capable forthwith of exercising all
functions of an incorporated company and having perpetual
succession and a common seal, with power to hold lands, but
with such liability on the part of the members to contribute to
the assets of the company in the event of its being wound up as
is mentioned in this Act.

[Section 25 amended by No. 28 of 2006 s. 66(2).]
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26.

D@

217.

(b)

@)

(1)

@)

Certificate to be gazetted and certificate to be conclusive
evidence of incorporation

After signing and sealing such certificate of incorporation, the
Registrar shall insert a notice in the Government Gazette stating
the issue of such certificate and the terms thereof.

A certificate of incorporation given by the Registrar, or a copy
thereof certified as correct under the hand of the Registrar or the
Gazette containing the notice mentioned in paragraph (a) shall
be conclusive evidence that all the requirements of this Act, in
respect of registration and of the matters precedent and
incidental thereto, have been complied with, and that the
association is a company authorised to be registered and duly
registered under this Act.

The Registrar may, if he thinks fit, require a statutory
declaration to be made by a legal practitioner engaged in the
formation of the company, or by a person named in the articles
as a director or secretary of the company, and to be filed, stating
that all or any of the said requirements have been complied
with, and may accept such a declaration as sufficient evidence
of compliance.

[Section 26 amended by No. 28 of 2006 s. 66(2).]

Registration of unlimited company as limited

Subject to the provisions of this section, any company registered
as unlimited may register under this Act as limited, but the
registration of an unlimited company as a limited company shall
not affect any debts, liabilities, obligations or contracts incurred
or entered into by, to, with, or on behalf of the company before
the registration, and those debts, liabilities, obligations and
contracts may be enforced in manner provided by Part X in the
case of a company registered in pursuance of that Part.

On registration in pursuance of this section the Registrar shall
close the former registration of the company and may dispense
with the filing with him of copies of any documents, with copies
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of which he was furnished on the occasion of the original
registration of the company, but save as aforesaid the
registration shall take place in the same manner and shall have
effect as if it were the first registration of the company under
this Act, and as if the provisions of the Acts under which the
company was previously registered and regulated had been
contained in different Acts from those under which the company
is registered as a limited company.

Division 5 — Provisions with respect to names of companies

28. Name of company
(1) No company shall be registered by a name which —
(@) isidentical with that by which —
(i) acompany in existence is already registered
under the law relating to companies; or
(i) asociety in existence is already registered or
deemed to be registered under the Co-operative
and Provident Societies Act 1903; or
(iii)  a firm, individual or corporation is registered and
IS carrying on business under the Business Names
Act 1942,
(iv) anassociation in existence is already
incorporated under the Associations
Incorporation Act 1895 "
(v) aforeign company carrying on business in this
State is registered as such under the repealed
Acts or this Act,
or, in the opinion of the Registrar, so nearly resembles
that name as to be calculated to deceive, except where
the company, society, firm or association in existence is
in the course of being dissolved, or the firm is about to
cease to carry on business under that name, and the said
page 26 Reprint 4
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(b)
(©)

company, society, firm or association signifies its
consent in such manner as the Registrar requires.

Provided that —

(1) acompany so consenting shall add to its name
the words “in liquidation” within brackets and
the said words shall be deemed to be part of the
name of the last-mentioned company;

(i)  if the Registrar is satisfied that a company is
being registered for the purpose of taking over
any business which is carried on under a business
name registered under the Business Names
Act 1942° and will be entitled as against the
proprietor of that name to use that name he may
register the company by that name;

(iii)  nothing in this subsection shall prohibit the
registration and publication of a prospectus of an
intended company under a name identical with or
resembling the name of a company in existence
in any case where the last-mentioned company
signifies its consent to the use of the name in
such manner as the Registrar requires;

contains the words “building society” or “housing
society”;

is identical with that of any friendly society that is a
friendly society within the meaning of section 16C of
the Life Insurance Act 1995 of the Commonwealth, or so
nearly resembles the same as in the opinion of the
Registrar to be calculated to deceive, except where the
society in existence is in the course of being dissolved
and signifies its consent in such manner as the Registrar
requires. Provided that a company formed in
consequence of an arrangement entered into with a
society in existence may, with the consent of the society
(signified in such manner as the Registrar requires) to be
registered by a name containing words or a combination
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(d)

(€)

(f)

(9)

(h)

(i)

of letters which are or is part of the name of the society;
or

contains the words “saving” or “savings” or “savings
bank” or “savings institution” or “savings department”
or “savings section”; or

contains the words “bank” or “banking company”, or
“banking house” or “banking association” or “banking
institution” or words of a like import, except in the case
of a company which carries on the business of banking
as its sole business;

contains the words “proprietary”, “limited”,

“no liability” or “unlimited” respectively where the
company is not a “proprietary company”’, “limited
company”, “no liability company” or “unlimited
company’’;

is likely, in the opinion of the Registrar, to mislead the
members or the public as to the identity of the company
or the nature of its business;

in the case of a company which has issued or issues any
invitation to the public to subscribe for any shares in or
debentures of such company — contains the word
“trust”; or

is prohibited by law.

(2) Except, with the consent of the Governor signified by order
published in the Government Gazette, no company shall be
registered by a name which —

(i)

includes the word “Royal”, or the word “King”, or the
word “Queen”, or the word “Crown”, or the word
“Empire”, or the word “Imperial”, or the word
“Commonwealth”, or the word “State” or, in the opinion
of the Registrar, suggests or is calculated to suggest the
patronage of His Majesty or any member of the Royal
Family or Government support or patronage; or
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(if)  contains the word “municipal” or “chartered” or the
words “local government” or, in the opinion of the
Registrar, suggests, or is calculated to suggest,
connection with any local government or other local
authority or with any society or body incorporated by
Royal Charter; or

(iii)  contains the word “Trustee.”

(3)(@ Where a company has, prior to the commencement of this
section, been registered under the repealed Acts by a name
which includes therein any of the words (other than the word
“State””) mentioned in subsection (2), nothing in this section
shall prevent the continuance of the registration of such
company by such name after the commencement of this section.

(b) Where a company has prior to the commencement of this
section been registered under the repealed Acts by a name
which includes therein the word “State” the registration of such
company shall cease and be cancelled by the Registrar after the
expiration of 3 calendar months from the date of the
commencement of this Act, unless in the meantime —

(i) the Governor shall, on the application of the company,
by order published in the Government Gazette, consent
to the continuance of the registration of the company by
the name aforesaid; or

(i)  the company shall by special resolution and with the
approval of the Registrar signified in writing have
changed its name by the exclusion therefrom of the word
“State” and the substitution therefor of another word or
other words which are not prohibited by this section.

(c) Where a company changes its name in accordance with the
provisions of paragraph (b)(ii), it shall be deemed to have been
authorised so to do by section 30(1), and thereafter
section 30(3), (4), (5), and (6) shall, with such adaptations as
may be necessary, apply and have effect in relation to the
change of its name by the company as aforesaid.
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(4) The consent of the Governor referred to in subsections (2) and
(3) shall not be granted to a company, whether incorporated in
this State or elsewhere, if, in the opinion of the Governor, the
use of such name by such company would imply or be likely to
convey the impression that such company is wholly or partly
authorised or supported by or connected with His Majesty’s
Government in any part of His Majesty’s Dominions.

(5) For the purposes of this Act it shall be lawful to use —

(@) the abbreviation “Co.” or “Coy” in lieu of the word
“Company” contained in the name of a company; or

(b) the abbreviation “Pty” in lieu of the word “Proprietary”
contained in the name of the company; or

(c) the abbreviation “Ltd.” in lieu of the word “Limited”
contained in the name of a company; or

(d) the symbol “&” in lieu of the word “and” contained in
the name of a company; or

(e) any of such words in lieu of the corresponding
abbreviation or symbol contained in the name of a
company.

(6)(a) A legal practitioner engaged in the formation of a company, or a
person named in the articles as a director, or the secretary of a
company, may file with the Registrar a notice specifying the
name by which it is proposed that the company shall be
registered, and if the use of that name is not prohibited by this
section, for a period of 28 days from the date of filing the notice
such name or any name so nearly resembling (in the opinion of
the Registrar) the same as to be calculated to deceive shall not
be registered as the name of any company, firm, individual or
association under the provisions of this Act or the Business
Names Act 1942 °, or the Associations Incorporation
Act 18957, except the said company in the course of formation.

(b) The Registrar may on application in writing and on payment of
the prescribed fee direct that the period in the last preceding
paragraph mentioned be extended for a further period specified
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(©)

(d)

()

in the direction of not more than 28 days from the date of the
expiry of the first-mentioned period and the said period shall be
extended accordingly.

Any person filing a copy of a prospectus in relation to an
intended company may, on payment of the prescribed fee, apply
to the Registrar for the reservation of the name appearing in the
prospectus as the name of the intended company for 3 months
from the date of filing the prospectus and for such period the
name of the intended company or any name so nearly
resembling (in the opinion of the Registrar) such name as to be
calculated to deceive shall not be registered as the name of any
company, society, firm, individual or association under the
provisions of this Act, or the Business Names Act 1942 °, or the
Associations Incorporation Act 18957, except the said company
named in the prospectus.

This subsection shall not apply to companies within the
provisions of Part XI.

In subsections (1) to (5) both inclusive the word company does
not apply to a company which at the commencement of this Act
has already been registered as a foreign company under the
repealed Acts or to a company which at the commencement of
this Act had not been registered as a foreign company under the
repealed Acts but had been carrying on business in this State as
a company incorporated elsewhere than in this State, but save
and except as aforesaid the word “company” includes a
company which upon application made after the commencement
of this Act is registered under Part XI.

Provided that —

(@ where in the opinion of the Governor (on being satisfied
that it would be inequitable or unreasonable to require
any company formed or incorporated outside Western
Australia to which Part X1 applies to change its name,
style, title or designation before complying with the
requirements of such Part) it is in the circumstances of
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(8)

29.

(1)

the particular case expedient, the Governor may,
notwithstanding anything in this section or section 30,
authorise the Registrar to accept for filing the documents
and particulars specified in section 329(1)(a), (b), (c),
(d), (e) and (f); and

(b) where a company formed or incorporated outside
Western Australia to which Part X1 applies has (after
complying with the requirements of Part XI under its
original name) changed, in the country of its
incorporation, its name to a name which includes any
word or words prohibited, either generally or in the
circumstances of the particular case, by this Division,
the Governor, if of opinion that it would be inequitable
or unreasonable to refuse to allow the new name to be
entered in the register in place of the former name, may
authorise the Registrar to enter the new name in the
register and the Registrar shall enter the new name in the
register accordingly.

In respect of every authorisation by the Governor pursuant to
either of the provisos to subsection (7) the prescribed fee shall
be paid to the Registrar by the company concerned.

[Section 28 amended by No. 32 of 1947 s. 4; No. 47 of 1949
S. 4; No. 18 of 1982 s. 3; No. 14 of 1996 s. 4; No. 26 of 1999
s. 66(3); No. 12 of 2001 s. 46(2).]

Power to dispense with “Limited” in name of charitable and
other companies

Where it is proved to the satisfaction of the Attorney General
that an association formed or about to be formed as a limited
company has been or is about to be formed for the purposes of
recreation or amusement or for promoting commerce, art,
science, religion, charity or any other useful object and intends
to apply its profits (if any) or other income in promoting its
objects and to prohibit the payment of any dividend to its
members, the Attorney General may by license direct that the
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association be registered as a company with limited liability
without the addition of the word “Limited” to its name, and the
association may be registered accordingly.

(2) Alicense by the Attorney General under this section may be
granted on such conditions as the Attorney General thinks fit,
and those conditions shall be binding on the association, and
shall, if the Attorney General so direct, be inserted in the
memorandum and articles or in one of those documents.

(3) For every such license there shall be paid such fee as is
prescribed.

(4) The association shall, on registration, enjoy all the privileges of
limited companies, and be subject to all their obligations except
those of using the word “Limited” as any part of its name, and
of publishing its name and of filing with the Registrar the
annual return mentioned in sections 112 and 113.

(4a) Notwithstanding anything contained in subsection (4), the
Attorney General may on the written application of an
association registered as a company under this section, exempt it
from such of the provisions of this Act and for such period as he
deems fit.

(5) A license under this section may at any time be revoked by the
Attorney General, and upon revocation the Registrar shall enter
the word “Limited” at the end of the name of the association
upon the register, and the association shall cease to enjoy the
exemptions and privileges granted by this section.

Provided that before a license is so revoked, the Attorney
General shall give to the association notice in writing of his
intention and shall afford the association an opportunity of
being heard in opposition to the revocation.

[Section 29 amended by No. 73 of 1953 s. 2.]
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30.
(1)

@)

3)

(4)

(5)

(6)

Power of companies to change name

Any company may by special resolution, and with the approval
of the Registrar signified in writing, change its name.

If a company, through inadvertence or otherwise, is without the
consent mentioned in section 28(1) registered by a name
identical with that by which a company in existence is
previously registered, or so nearly resembling it as to be
calculated to deceive, the first-mentioned company shall, by
special resolution, and with the sanction of the Registrar, change
its name.

Where a company changes its name the Registrar shall enter the
new name on the register in place of the former name, and shall
issue a certificate of incorporation altered to meet the
circumstances of the case.

The change of name shall not affect any rights or obligations of
the company, or render defective any legal proceedings
instituted by or against the company, and any legal proceedings
which might have been continued or commenced by or against
the company by its former name may be continued or
commenced against it by its new name.

Any alteration so made shall, within 14 days from the date when
a copy of the resolution relating to the alteration is filed with the
Registrar, be advertised by the Registrar once in the
Government Gazette, and by the company in one newspaper to
be approved by the Registrar published in the State nearest to
the registered office of the company.

A certificate or a copy thereof certified as correct under the hand
of the Registrar, or an advertisement in the Government Gazette
under this section shall be conclusive evidence of the alteration
to which it relates.

[Section 30 amended by No. 28 of 2006 s. 66(2).]
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31.

32.

33.

1)

(@)

(1)

Division 6 — General provisions with respect to
memorandum and articles

Effect of memorandum and articles

The memorandum and articles shall, when registered, bind the
company and the members thereof to the same extent as if they
respectively had been signed and sealed by each member and
contained covenants on the part of each member, his heirs,
executors, and administrators, to observe all the provisions of
the memorandum and of the articles subject to the provisions of
this Act.

All money payable by any member to the company under the
memorandum or articles shall be a specialty debt due from him
to the company.

Alterations in memorandum or articles increasing liability
to contribute to share capital not to bind existing members
without consent

Notwithstanding anything in the memorandum or articles of a
company, no member of the company shall, subject as
hereinafter in this section provided, be bound by any alteration
made in the memorandum or articles after the date on which he
became a member if and so far as the alteration requires him to
take or subscribe for more shares than the number held by him
at the date on which the alteration is made or in any way
increases his liability as at that date to contribute to the share
capital of or otherwise to pay money to the company: Provided
that this section shall not apply in any case where the member
agrees in writing to be bound by the particular alteration either
before or after it is made.

Copies of memorandum and articles to be supplied

A company shall, on being so required by any member, send to
him a copy of the memorandum and of the articles (if any), and
a copy of any Act of Parliament which alters the memorandum,
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(2)

34.
(1)

(@)

35.

subject to payment in the case of a copy of the memorandum
and of the articles, of 30 cents or such less sum as the company
may prescribe, and in the case of a copy of an Act, of such sum,
not exceeding the published price thereof as the company may
require.

If a company makes default in complying with the requirements
of this section, the company and every officer of the company
who is in default shall be liable for each offence to a fine not
exceeding $10.

[Section 33 amended by No. 113 of 1965 s. 8(1).]

Issued copy of memorandum to embody alterations

Where any alteration is made in the memorandum of a
company, every copy of the memorandum issued after the date
of the alteration shall be in accordance with the alteration.

If, where any such alteration has been made, the company at any
time after the date of the alteration issues any copies of the
memorandum which are not in accordance with the alteration, it
shall be liable to a fine not exceeding $2 for each copy so
issued, and every officer of the company who is in default shall
be liable to a like penalty.

[Section 34 amended by No. 113 of 1965 s. 8(1).]

Powers implied in memorandum

Subject to this Act and to any special restrictions or prohibitions
in the memorandum or articles of any company, and without
prejudice to any other powers included in its memorandum or
implied by law, every company shall have all the powers set
forth in the Third Schedule.
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Division 7 — Membership of a company

36. Definition of member

(1) The subscribers of the memorandum of a company shall be
deemed to have agreed to become members of the company,
and on its registration shall be entered as members in its register
of members.

(2) Every other person who agrees to become a member of a
company, and whose name is entered in its register of members,
shall be a member of the company.

Division 8 — Proprietary companies

37. Term used: proprietary company

(1) For the purposes of this Act, the expression proprietary
company means any company limited by shares, not being a no
liability company, which —

(i) by its memorandum or articles —

(@ limits the number of its members (exclusive of
persons who are in the employment of the
company, and of persons who, having been
formerly in the employment of the company,
were, while in such employment and have
continued after the determination of such
employment to be members of the company) to
50; and

(b) prohibits any invitation to the public to subscribe
for any shares, debentures, stock, or bonds of the
company; and

(c) prohibits the company from receiving deposits,
except from its members for fixed periods or
payable at call, whether bearing or not bearing
interest;

and
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(2)

3)

(4)

()

(if)  has received a certificate of incorporation in which the
Registrar certifies that the company is a proprietary
company.

The word “proprietary” shall form part of the name of a
proprietary company, and shall be inserted immediately before
the word “limited”.

A company limited by shares not being a no liability company
may by special resolution alter —

(i) the name of the company by inserting the word
“proprietary” immediately before the word “limited”;
and

(if)  the provisions of its memorandum or articles so as to
restrict, limit, and prohibit, as aforesaid.

Upon the application of a company and upon the filing of a
statutory declaration by a director or manager of the company
that the articles of association of the company restrict, limit, and
prohibit as aforesaid, the Registrar may issue a certificate of
incorporation altered so as to certify that the company is a
proprietary company.

Where a company limited by shares (not being a no liability
company) was registered under the repealed Acts and prior to
the commencement of this Act had accepted deposits from
persons other than members of the company, then,
notwithstanding anything to the contrary contained in this
section and although it has accepted deposits as aforesaid, such
company may nevertheless exercise the power conferred by
subsection (3) provided the company complies in all respects
with the other requirements of this section (in particular with the
provisions of subsection (1)(i)(c) in relation to its exercise of the
said power, and in such case subsections (3) and (4) shall apply
accordingly.
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(6)

()

38.

1)

A proprietary company may, subject to anything contained in
the memorandum or articles, by passing a special resolution,
determine —

(i) that the word “proprietary” be omitted from its name;
and

(it)  that the company be a public company,

and by filing with the Registrar a copy thereof, and also such a
statement in the form contained in the Fourth Schedule in lieu of
prospectus as the company (if a public company) would have
had to file before allotting any of its shares or debentures,
together with such a statutory declaration as the company (if a
public company) would have had to file before commencing
business, turn itself into a public company; and thereupon the
restrictions, limitations and prohibitions mentioned in
subsection (1) and embodied in the memorandum or articles of
association of such company, shall cease to apply to such
company.

Where 2 or more persons hold one or more shares in a
proprietary company jointly they shall for the purposes of this
section be treated as a single member.

[Section 37 amended by No. 21 of 1951 s. 3.]

Court may determine whether a company certified as a
proprietary company is a proprietary company

The Court may, on the application of the Attorney General or of
any member or creditor of any company certified by the
Registrar to be a proprietary company, determine whether such
company is a proprietary company, within the meaning of this
Act, and if the Court determines that it is not a proprietary
company it shall declare accordingly, and, order that the word
“proprietary” be removed from its name; and thereupon the
company shall be a public company under this Act, and subject
to all the provisions and conditions herein contained relating to
public companies.
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(2)

39.

(1)

(@)

3)

If, after the expiration of 6 months from the commencement of
this Act, any company trades or carries on business under any
name or title of which the word “proprietary” forms part, such
company, unless it has received from the Registrar a certificate
of incorporation certifying that the company is a proprietary
company, and every officer of the company who is in default,
shall be liable to a penalty not exceeding $4 for every day upon
which that name or title has been used.

[Section 38 amended by No. 113 of 1965 s. 8(1).]

Alterations to memorandum and articles of proprietary
companies

Where any alteration has been made under section 37 in the
memorandum or articles of a company, every copy of the
memorandum or articles issued after the date of the alteration
shall be in accordance with the alteration.

Where the memorandum or articles of a company includes the
provisions which by section 37 are required to be included
therein in order to constitute the company a proprietary
company, and default is made in complying with any of those
provisions the company shall thereupon cease to be entitled to
the privileges and exemptions conferred on proprietary
companies under the provisions of this Act, and this Act shall
apply to the company as if it were a public company: Provided
that the Court on being satisfied that the failure to comply or
default in complying with the conditions was accidental, or due
to inadvertence, or to some other sufficient cause, or that on
other grounds, it is just and equitable to grant relief, may, on the
application of the company or any other person interested, and
on such terms and conditions as seem to the Court just and
expedient, order that the company be relieved from such
consequences as aforesaid.

If any company, being a proprietary company, alters its
memorandum or articles in such manner that they no longer
include the provisions which, under section 37, are required to
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40.

(4)

be included in the memorandum or articles of a company in
order to constitute it a proprietary company for the purposes of
this Act, the company shall, as on the date of the alteration,
cease to be a proprietary company, and shall, within a period of
14 days after the said date, file with the Registrar such a
statement in lieu of prospectus as the company, if a public
company, would have had to file before allotting any of its
shares or debentures, together with such a statutory declaration
as the company, if a public company, would have had to file
before commencing business.

If a company makes default in complying with any requirement
of this section, the company, and every officer of the company
who is in default, shall be liable to a fine not exceeding $40.

[Section 39 amended by No. 113 of 1965 s. 8(1).]

Division 9 — Reduction of number of members
below legal minimum

Effect of carrying on business with less than minimum
number of members

If at any time the number of members of a company is reduced
in the case of a proprietary company below 2, or in the case of
any other company below 5, and it carries on business for more
than 6 months, while the number is so reduced every person
who is a member of the company during the time that it so
carries on business after those 6 months and is cognisant of the
fact that it is carrying on business with fewer than 2 members or
5 members, as the case may be, shall be severally liable for the
payment of the whole debts of the company contracted during
that time, and may be sued for the same without joinder in the
action of any other member.
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41,
(1)

@)

3)

42.

Division 10 — Contracts, etc.

Form of contracts

Contracts on behalf of a company may be made as follows: —

(@ A contract which if made between private persons would
be by law required to be in writing under seal may be
made on behalf of the company in writing under the
common seal of the company:

(b) A contract which if made between private persons would
be by law required to be in writing signed by the parties
to be charged therewith may be made on behalf of the
company in writing signed by any person acting under
its authority, express or implied:

(c) A contract which if made between private persons would
by law be valid, although made by parol only and not
reduced into writing may be made by parol on behalf of
the company by any person acting under its authority,
express or implied.

A contract made according to this section shall be effectual in
law, and shall bind the company and its successors and all other
parties thereto.

A contract made on behalf of a company may be varied or
discharged in the same manner in which it is authorised by this
section to be made.

Bills of exchange and promissory notes

A bill of exchange or promissory note shall be deemed to have
been made, accepted, or indorsed on behalf of a company if
made, accepted, or indorsed in the name of, or by or on behalf
or on account of, the company by any person acting under its
authority.
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(1)

@)

44,
(1)

(@)

3)

(4)

()

Execution of deeds abroad

A company may by writing under its common seal, empower
any person, either generally or in respect of any specified
matters, as its attorney to execute deeds on its behalf in any
place not situate in the State.

A deed signed by such attorney on behalf of the company and
under his seal shall bind the company and have the same effect
as if it were under its common seal.

Power of company to have special seal for use abroad

A company whose objects require, or comprise the transaction
of business outside the State may, if authorised by its articles,
have for use in any territory, district, or place outside the State,
an official seal which shall be a facsimile of the common seal of
the company with the addition on its face of the name of the
territory, district, or place where it is to be used.

A deed or other document to which an official seal is duly
affixed shall bind the company as if it had been sealed with the
common seal of the company.

A company having an official seal may, by writing under its
common seal, authorise any person appointed for the purpose in
any territory, district, or place outside the State to affix the same
to any deed or other document to which the company is party in
that territory, district, or place.

The authority of any such agent shall, as between the company
and any person dealing with the agent, continue during the
period (if any) mentioned in the instrument conferring the
authority, or if no period is there mentioned, then until notice of
the revocation or determination of the agent’s authority has been
given to the person dealing with him.

The person affixing any such official seal shall, by writing
under his hand certify on the deed or other document to which
the seal is affixed, the date and place of affixing the same.
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45. Authentication of documents

A document or proceeding requiring authentication by a
company may be signed by a director, manager, or other
authorised officer of the company, and need not be under its
common seal.
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46.
(1)

(2)

3)

(3a)

Part 111 — Share capital and debentures
Division 1 — Prospectus

Filing of prospectus

Every prospectus issued by or on behalf of a company, or in
relation to any intended company, shall be dated; and that date
shall, unless the contrary be proved, be taken as the date of
publication of the prospectus.

A copy of every such prospectus, signed by every person who is
named therein as a director or proposed director of the company
or by his agent authorised in writing, shall be filed with the
Registrar on or before the date of its publication, and no such
prospectus shall be issued until a copy thereof has been so filed.

The Registrar shall not accept any prospectus unless —

(@) itis dated and signed in the manner required by this
section; and

(b) there are also lodged therewith for filing verified copies
of all material contracts, matters in regard to which are
required by paragraph (13) of Part A of section 47 to be
stated in the prospectus.

The Registrar shall not accept any prospectus —

(@) unless the consent in writing thereto of the Minister has
been first obtained, if it appears to the Registrar that it is
intended that any of the moneys that may be received in
pursuance of the prospectus are to be applied for the
same purpose as that specified in section 76(2) of the
Housing Societies Act 1976; or

(b) if he is of opinion that the prospectus contains any
statement or matter that is misleading in the form or
context in which it is included.
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(4)

()

(6)

()

47,
(1)

(1a)

The copy of every material contract filed in accordance with
subsection (3) may be inspected in the office of the Registrar by
any person on payment of the prescribed fee and when the
office is open for business.

Every prospectus shall state on the face of it that a copy has
been filed as required by this section.

If default is made in complying with any of the provisions of
this section the company and every person who is knowingly a
party to the default shall, in the case of a continuing default, be
liable to a penalty not exceeding $10 for every day during which
the default continues, and in case of any other default to a
penalty not exceeding $50.

The provisions of section 47(8) are incorporated in this section
as though they were set out herein and expressly made
applicable to the provisions of this section.

[Section 46 amended by No. 47 of 1949 s. 5; No. 113 of 1965
S. 8(1); No. 59 of 1976 s. 2; No. 12 of 2001 s. 51.]

Specific requirements as to prospectus

Every prospectus issued by or on behalf of a company, or by or
on behalf of any person who is or has been engaged or
interested in the formation of the company, must state the
matters specified in Part A of this section and set out the reports
specified in Part B of this section, and Parts A and B shall have
effect subject to the provisions contained in Part C of this
section.

Where a prospectus is printed it shall be printed in letters of not
less than 8 points face measurement unless where the prospectus
is printed in letters of less than 8 points face measurement the
Registrar, before the issuing, advertising, circulating or
distributing of the prospectus in this State certifies in writing
that the type and size of letters are legible and satisfactory.

Penalty: $400.
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(2) A condition requiring or binding an applicant for shares in or
debentures of a company to waive compliance with any
requirement of this section, or purporting to affect him with
notice of any contract, document, or matter not specifically
referred to in the prospectus, shall be void.

(3) It shall not be lawful to issue any form of application for shares
in or debentures of a company unless the form is issued with a
prospectus which complies with the requirements of this
section: Provided that this subsection shall not apply if it is
shown that the form of application was issued either —

(@ in connection with a bona fide invitation to a person to
enter into an underwriting agreement with respect to the
shares or debentures; or

(b) in relation to shares or debentures which were not
offered to the public.

If any person acts in contravention of the provisions of this
subsection, he shall be liable to a fine not exceeding $200.

(4) A prospectus shall not contain the name of any person as a
trustee for holders of debentures or as an auditor or a solicitor of
the company or proposed company unless such person has prior
to the issue of the prospectus consented in writing to act in the
capacity proposed to be stated in the prospectus, and a verified
copy of such consent has been filed with the Registrar.

(5) Where any statement made by an expert or contained in what
purports to be a copy of or extract from a report, memorandum
or valuation by an expert is included or set forth in a prospectus,
there shall also be included or set forth in the prospectus the
date on which the statement, report, memorandum or valuation
aforesaid was made, and whether or not the same was made or
prepared by the expert for the purpose of the same being
incorporated in the prospectus, and also particulars of the
professional or other qualifications of such expert.
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(6)

()

(8)

Where in a prospectus reference is made of any mining lease or
other mining tenement within the provisions of any law of the
State relating to mining which has been acquired or is the
subject of an option to acquire the same, there shall also be set
forth in the prospectus the particulars of a certificate, which
shall be obtained from the Department of Mines **, containing
full details of the nature of such mining lease or other mining
tenement and of the title thereto or the estate or interest therein.

In the event of non-compliance with or contravention of any of
the requirements of this section, a director or other person
responsible for the prospectus shall not incur any liability by
reason of the non-compliance or contravention, if —

(@) as regards any matter not disclosed, he proves that he
was not cognisant thereof; or

(b) he proves that the non-compliance or contravention
arose from an honest mistake of fact on his part; or

(c) the non-compliance or contravention was in respect of
matters which in the opinion of the Court dealing with
the case were immaterial or was otherwise such as
ought, in the opinion of the Court, having regard to all
the circumstances of the case, reasonably to be excused:

Provided that, in the event of failure to include in a prospectus a
statement with respect to the matters specified in paragraph (15)
of Part A of this section, no director or other person shall incur
any liability in respect of the failure unless it be proved that he
had knowledge of the matters not disclosed.

This section shall not apply to the issue to existing members or
debenture holders of a company of a prospectus or form of
application relating to shares in or debentures of the company,
whether an applicant for shares or debentures will or will not
have the right to renounce in favour of other persons, or to the
issue to existing members of a transferor company within the
meaning of section 240 of a prospectus or form of application
relating to shares in a transferee company within the meaning of
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(9)

(10)

that section, but, subject as aforesaid, this section shall apply to
a prospectus or a form of application whether issued on or with
reference to the formation of a company or subsequently.

Nothing in this section shall limit or diminish any liability
which any person may incur under the general law or this Act
apart from this section.

Non-compliance with or contravention of any of the
requirements of this section shall not affect the validity or
operation of any contract entered into on the faith of the
prospectus or be a ground for the rescission of any such
contract, when the non-compliance or contravention was in
respect of matters which in the opinion of the Court dealing
with the case were immaterial or was otherwise such as ought in
the opinion of the Court, having regard to all the circumstances
of the case, reasonably to be excused.

Part A — The following matters are required to be stated in a
prospectus pursuant to this section: —

(1) Except where the prospectus is published as a newspaper
advertisement, the contents of the memorandum, with
the names, descriptions, and addresses of the signatories,
and the number of shares subscribed for by them
respectively.

(2) The number of founders or management or deferred
shares, if any, and the nature and extent of the interest of
the holders in the property and profits of the company.

(3) The number of shares, if any, fixed by the articles as the
qualification of a director, and any provision in the
articles as to the remuneration of the directors.

(4) The names, descriptions, and addresses of the directors,
solicitors, and secretary, or proposed directors,
solicitors, and secretary.
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(5)

(6)

Where shares are offered to the public for subscription
particulars as to —

(i)

(i)

the minimum amount which, in the opinion of
the directors must be raised by the issue of those
shares in order to provide the sums, or, if any
part thereof is to be defrayed in any other
manner, the balance of the sums, required to be
provided in respect of each of the following
matters: —

(@)

(b)

(©)

(d)

and

the purchase price of any property
purchased, or to be purchased, which is
to be defrayed in whole or in part out of
the proceeds of the issue;

any preliminary expenses payable by
the company, and any commission so
payable to any person in consideration
of his agreeing to subscribe for, or of
his procuring or agreeing to procure
subscriptions for, any shares in the
company;

the repayment of any moneys borrowed
by the company in respect of any of the
foregoing matters;

working capital;

the amounts to be provided in respect of the
matters aforesaid otherwise than out of the
proceeds of the issue, and the sources out of
which those amounts are to be provided.

The amount payable on application and allotment on
each share, and, in the case of a second or subsequent
offer of shares, the amount offered for subscription on
each previous allotment made within the 2 preceding
years, the amount actually allotted, and the amount, if
any, paid on the shares so allotted.
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(")

(8)

(9)

(10)

(11)

(12)

(13)

The number and amount of shares and debentures
which, within the 2 preceding years, have been issued,
or agreed to be issued, as fully or partly paid up
otherwise than in cash, and in the latter case the extent to
which they are so paid up, and in either case the
consideration for which those shares or debentures have
been issued or are proposed or intended to be issued.

The names and addresses of the vendors of any property
purchased or acquired by the company, or proposed so
to be purchased or acquired, which is to be paid for
wholly or partly out of the proceeds of the issue offered
for subscription by the prospectus, or the purchase or
acquisition of which has not been completed at the date
of issue of the prospectus, and the amount payable in
cash, shares, or debentures to the vendor, and where
there is more than one separate vendor, or the company
is a sub-purchaser, the amount so payable to each
vendor.

The amount, if any, paid or payable as purchase money
in cash, shares, or debentures, for any such property, as
aforesaid, specifying the amount, if any, payable for
goodwill.

The amount, if any, paid within the 2 preceding years, or
payable, as commission (but not including commission
to sub-underwriters) for subscribing or agreeing to
subscribe, or procuring or agreeing to procure
subscriptions, for any shares in, or debentures of the
company, or the rate of any such commission.

The amount or estimated amount of preliminary
expenses.

The amount paid within the 2 preceding years or
intended to be paid to any promoter, and the
consideration for any such payment.

The dates of and parties to every material contract not
being a contract entered into in the ordinary course of
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(14)

(15)

(16)

(17)

the business carried on or intended to be carried on by
the company or a contract entered into more than 2 years
before the date of issue of the prospectus, and a
reasonable time and place at which any such material
contract or a copy thereof may be inspected.

The names and addresses of the auditors, if any, of the
company.

Full particulars of the nature and extent of the interest, if
any, of every director and of every expert, whose report
appears in whole or in part in the prospectus, in the
promotion of, or in the property proposed to be acquired
by the company or, where the interest of such a director
or expert consists in being a partner in a firm, the nature
and extent of the interest of the firm, with a statement of
all sums paid or agreed to be paid to him or to the firm
in cash or shares or otherwise by any person either to
induce him to become, or to qualify him as, a director or
expert, or otherwise for services rendered by him or by
the firm in connection with the promotion or formation
of the company.

If the prospectus invites the public to subscribe for
shares in the company and the share capital of the
company is divided into different classes of shares, the
right of voting at meetings of the company conferred by,
and the rights in respect of capital and dividends
attached to, the several classes of shares respectively.

In the case of a company which has been carrying on
business, or of a business which has been carried on for
less than 3 years, the length of time during which the
business of the company or the business to be acquired,
as the case may be, has been carried on.

Part B — The following reports are required to be stated in a
prospectus pursuant to this section: —

1)

A report by the auditors of the company with respect to
the profits of the company in respect of each of the
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)

3 financial years immediately preceding the issue of the
prospectus, and with respect to the rates of the
dividends, if any, paid by the company in respect of each
class of shares in the company in respect of each of the
3 years, giving particulars of each such class of shares
on which such dividends have been paid and particulars
of the cases in which no dividends have been paid in
respect of any class of shares in respect of any of those
years, and if no accounts have been made up in respect
of any part of the period of 3 years ending on a date

3 months before the issue of the prospectus containing a
statement of that fact.

If the proceeds, or any part of the proceeds, of the issue
of the shares or debentures are or is to be applied
directly or indirectly in the purchase of any business, a
report made by public accountants, who shall be named
in the prospectus, upon the profits or losses of the
business in respect of each of the 3 financial years
immediately preceding the issue of the prospectus.

Part C — The following provisions apply to Parts A and B of
this section: —

1)

()

The provisions of this section with respect to the
memorandum and the qualification, remuneration and
interest of directors, the names, descriptions and
addresses of directors or proposed directors, and the
amount or estimated amount of the preliminary
expenses, shall not apply in the case of a prospectus
issued more than 2 years after the date at which the
company has in fact commenced business.

Every person shall, for the purposes of this section, be
deemed to be a vendor who had entered into any
contract, absolute or conditional, for the sale or
purchase, or for any option of purchase, of any property
to be acquired by the company, in any case where —

(@) the purchase money is not fully paid at the date
of the issue of the prospectus;
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©)

(4)

(5)

(6)

(b) the purchase money is to be paid or satisfied
wholly or in part out of the proceeds of the issue
offered for subscription by the prospectus;

(c) the contract depends for its validity or fulfilment
on the result of that issue.

Where any property to be acquired by the company is to
be taken on lease, this section shall have effect as if the
expression vendor included the lessor and the expression
purchase money included the consideration for the
lease, and the expression sub-purchaser included a
sub-lessee.

For the purposes of paragraph (8) of Part A of this
section, where the vendors or any of them are a firm, the
members of the firm shall not be treated as separate
vendors.

If, in the case of a company which has been carrying on
business, or of a business which has been carried on for
less than 3 years, the accounts of the company or
business have only been made up in respect of 2 years or
one year, Part B of this section shall have effect as if
references to 2 years or one year, as the case may be,
were substituted for references to 3 years.

The expression financial year in Part B of this section
means the year in respect of which the accounts of the
company or of the business, as the case may be, are
made up, and where, by reason of any alteration of the
date on which the financial year of the company or
business terminates, the accounts of the company or
business have been made up for a period greater or less
than a year, that greater or less period shall for the
purpose of the said Part be deemed to be a financial
year.

[Section 47 amended by No. 73 of 1953 s. 3; No. 113 of 1965
s. 8(1).]
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48.

49,

Power to issue abridged advertisement

Notwithstanding anything in the 2 last preceding sections,
where a prospectus complying with those sections has been
issued it shall not be necessary in an advertisement of that
prospectus in a public newspaper to insert the particulars or
matters required by those sections, except those with respect to
the date, the fact that a copy has been duly filed, the names,
descriptions, and addresses of the directors or proposed
directors, and the number of shares subscribed for by them
respectively, and with respect to the minimum subscription on
which the directors may proceed to allotment: Provided that the
advertisement —

(i) states that the advertisement is an abridgment of a full
prospectus and states where copies of the full prospectus
and forms of application for shares may be obtained; and

(if)  states that applications for shares will be received only
on one of the forms of application referred to, and (as
the case may be) either indorsed upon or annexed to but
detachable from a full prospectus; and

(iii)  does not contain anything to which the said requirements
apply, and which is not in the prospectus, or is
inconsistent with the prospectus.

[Section 48 amended by No. 47 of 1949 s. 6.]

Restriction on alteration of terms mentioned in prospectus

A company having a share capital shall not previously to the
statutory meeting vary the terms of a contract referred to in the
prospectus or statement in lieu of prospectus, except subject to
the approval of the statutory meeting. This section shall not
apply to a proprietary company.
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50. Liability for statements in prospectus
(1) Where a prospectus invites persons to subscribe for shares in or
debentures of a company —

(@) every person who is a director of the company at the
time of the issue of the prospectus;

(b) every person who has authorised himself to be named,
and is named, in the prospectus as a director or as having
agreed to become a director either immediately or after
an interval of time;

(c) every person being a promoter of the company; and

(d) every person who has authorised the issue of the
prospectus,

shall, subject to section 47(10), be liable to pay compensation to
all persons who subscribe for any shares or debentures on the
faith of the prospectus for the loss or damage they may have
sustained by reason of any untrue statement therein, or in any
report or memorandum appearing on the face thereof, or by
reference incorporated therein or issued therewith unless it is
proved —

(i) that, having consented to become a director of the
company, he withdrew his consent before the issue of
the prospectus, and that it was issued without his
authority or consent; or

(if) that the prospectus was issued without his knowledge or
consent, and that on becoming aware of its issue he
forthwith gave reasonable public notice that it was
issued without his knowledge or consent; or

(iif)  that after the issue of the prospectus and before
allotment thereunder he, on becoming aware of any
untrue statement therein, withdrew his consent thereto,
and gave reasonable public notice of the withdrawal and
of the reason therefor;
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(iv) that—

(@) as regards every untrue statement not purporting
to be made on the authority of an expert, or of a
public official document or statement, he had
reasonable ground to believe, and did up to the
time of the allotment of the shares or debentures
as the case may be believe, that the statement
was true; and

(b) as regards every untrue statement purporting to
be a statement by an expert, or contained in what
purports to be a copy of or extract from a report
or valuation of an expert, it fairly represented the
statement or was a correct and fair copy of or
extract from the report or valuation:

Provided that a person shall be liable to pay
compensation as aforesaid if it is proved that he
had no reasonable ground to believe that the
person making the statement, report or valuation
was competent to make it; and

(c) asregards every untrue statement, purporting to
be a statement made by an official person, or
contained in what purports to be a copy of or
extract from a public official document, it was a
correct and fair representation of the statement or
copy of or extract from the document.

(2) Where the prospectus contains the name of a person as a
director of the company, or as having agreed to become a
director thereof, and he has not consented to become a director,
or has withdrawn his consent before the issue of the prospectus
and has not authorised or consented to the issue thereof, the
directors of the company, except any without whose knowledge
or consent the prospectus was issued, and any other person who
authorised the issue thereof, shall be liable to indemnify the
person named as aforesaid against all damages, costs, and
expenses to which he may be made liable by reason of his name
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3)

(4)

()

51.

(1)

having been inserted in the prospectus or in defending himself
against any legal proceedings brought against him in respect
thereof.

Every person who, by reason of his being a director or named as
a director, or as having agreed to become a director, or of his
having authorised the issue of the prospectus, or of his being a
promoter, becomes liable to make any payment under this
section, may recover contribution as in cases of contract from
any other person who if sued separately would have been liable
to make the same payment; unless the person who has become
so liable was, and that other person was not, guilty of fraudulent
misrepresentation.

For the purposes of this section —

the expression promoter means a promoter who was a party to
the preparation of the prospectus, or of the portion thereof
containing the untrue statement, but does not include any person
who acted solely in a professional capacity for persons engaged
in procuring the formation of the company:

the expression expert includes engineer, valuer, accountant,
geologist, and any other person whose profession gives
authority to a statement made by him.

A person or association of persons (whether corporate or
otherwise) carrying on the business of a banker, or an auditor, or
a solicitor or a broker, shall not be deemed to have authorised
the issue of a prospectus or to have been a party to the
preparation of a prospectus merely because such person,
association of persons, auditor, solicitor, or broker, has
consented to his or its name appearing in such prospectus, and
his or its name appears in such prospectus.

Documents containing offers of shares or debentures for sale
deemed to be prospectus

Where a company allots or agrees to allot any shares in or
debentures of the company with a view to all or any of those
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shares or debentures being offered for sale to the public, any
document by which the offer for sale to the public is made shall,
for all purposes, be deemed to be a prospectus issued by the
company, and all enactments and rules of law as to the contents
of prospectuses and to liability in respect of statements in and
omissions from prospectuses, or otherwise relating to
prospectuses, shall apply and have effect accordingly, as if the
shares or debentures had been offered to the public for
subscription and as if persons accepting the offer in respect of
any shares or debentures were subscribers for those shares or
debentures, but without prejudice to the liability, if any, of the
persons by whom the offer is made, in respect of misstatements
contained in the document or otherwise in respect thereof.

(2) For the purposes of this Act, it shall, unless the contrary is
proved, be evidence that an allotment of, or an agreement to
allot, shares or debentures was made with a view to the shares
or debentures being offered for sale to the public if it is
shown —

(@) that an offer of the shares or debentures or of any of
them for sale to the public was made within 6 months
after the allotment or agreement to allot; or

(b) that at the date when the offer was made the whole
consideration to be received by the company in respect
of the shares or debentures had not been so received.

(3) Section 46 as applied by this section shall have effect as though
the persons making the offer were persons named in a
prospectus as directors of a company, and section 47 as applied
by this section shall have effect as if it required a prospectus to
state, in addition to the matters required by that section to be
stated in a prospectus —

(@) the net amount of the consideration received or to be
received by the company in respect of the shares or
debentures to which the offer relates; and
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(4)

52.
(1)

(@)

(b) the place and time at which the contract under which the
shares or debentures have been or are to be allotted may
be inspected.

Where a person making an offer to which this section relates is a
company or a firm, it shall be sufficient if the document
aforesaid is signed on behalf of the company or firm by

2 directors of the company or not less than half of the partners,
as the case may be, and any such director or partner may sign by
his agent authorised in writing.

Application moneys

Where any shares or debentures have been offered to the public
for subscription, all application and other moneys paid by any
applicant on account of shares or debentures prior to the
allotment thereof shall, until the allotment of such shares or
debentures, be held by the company, or, in the case of an
intended company, by the persons named in the prospectus as
provisional directors and the promoters upon trust for the
applicant: Provided that nothing contained in this section shall
place any obligation or duty upon any bank or third person with
whom any such moneys may have been deposited to inquire into
or see to the proper application of such moneys so long as such
bank or third person acts in good faith.

If default is made in complying with any of the provisions of
this section, in the case of a company, every officer of the
company in default, and, in the case of an intended company,
every person named in the prospectus as a proposed director and
every promoter who knowingly and wilfully authorises or
permits the default shall, in addition to the liability imposed by
the next following section, be guilty of an offence and liable to a
penalty not exceeding $200.

[Section 52 amended by No. 113 of 1965 s. 8(1).]
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53.
(1)

@)

3)

(4)

Division 2 — Allotment

Restriction as to allotment

No allotment shall be made of any share capital of a company
offered to the public for subscription unless the amount stated in
the prospectus as the minimum amount which, in the opinion of
the directors, must be raised by the issue of share capital in
order to provide for the matters specified in paragraph (5)(i) of
Part A of section 47, less the amounts mentioned in
subparagraph (ii) of the said paragraph, or, if no amount is so
stated, then the whole amount of the share capital so offered for
subscription has been subscribed, and the sum payable on
application for the amount so stated or for the whole amount
offered for subscription has been paid to and received by the
company.

The amount so stated in the prospectus and the whole amount
aforesaid shall be reckoned exclusively of any amount payable
otherwise than in cash and is in this Act referred to as the
minimum subscription.

The amount payable upon application on each share shall not be
less than 10% of the nominal amount of the share.

If the conditions aforesaid have not been complied with on the
expiration of 4 months after the first issue of the prospectus, all
money received from applicants for shares shall be forthwith
repaid to them without interest, and if any such money is not so
repaid within 5 months after the issue of the prospectus the
directors of the company, or, in the case of an intended
company, the persons named in the prospectus as the proposed
directors and the promoters shall be jointly and severally liable
to repay that money, with interest at the rate of 5% per annum
from the expiration of the period of 5 months: Provided that a
director, a person named in the prospectus as a proposed
director or a promoter, shall not be liable if he proves that the
default in the repayment of the money was not due to any
misconduct or negligence on his part.
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(6)

54.

(1)

@)
(3)

(4)

Any condition requiring or binding any applicant for shares to
waive compliance with any requirement of this section shall be
void.

The provisions of section 47(8) are incorporated in this section
as though they were set out herein and expressly made
applicable to the provisions of this section.

[Section 53 amended by No. 47 of 1949 s. 7.]

Prohibition of allotment in certain cases unless statement in
lieu of prospectus filed

A company having a share capital which does not issue a
prospectus on or with reference to its formation, or which has
issued a prospectus but has not proceeded to allot upon
applications received in consequence of the prospectus, any of
the shares offered to the public for subscription, shall not allot
any of its shares or debentures unless at least 3 days before the
first allotment of either shares or debentures there has been filed
with the Registrar a statement in the form contained in the Fifth
Schedule in lieu of prospectus signed by every person who is
named therein as a director or a proposed director of the
company or by his agent authorised in writing in a form
containing the particulars set out in the Fifth Schedule.

This section shall not apply to a proprietary company.

If a company acts in contravention of this section the company
and every director of the company who knowingly authorises or
permits the contravention shall be liable to a fine not exceeding
$100.

The provisions of section 47(8) are incorporated in this section
as though they were set out herein and expressly made
applicable to the provisions of this section.

[Section 54 amended by No. 47 of 1949 s. 8; No. 113 of 1965
s. 8(1).]
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55.
(1)

(@)

56.
(1)

Effect of irregular allotment

An allotment made by a company to an applicant in
contravention of the last 2 preceding sections shall be voidable
at the instance of the applicant within one month after the
holding of the statutory meeting of the company, or, if the
company is not required to hold a statutory meeting or the
allotment is made after the holding of the statutory meeting
within 3 months after the date of allotment and not later, and
shall be so voidable notwithstanding that the company is in
course of being wound up.

If any director of a company knowingly contravenes, or permits
or authorises the contravention of, any of the provisions of
sections 53 and 54 he shall be liable to compensate the company
and the allottee respectively for any loss, damage, or costs
which the company or the allottee may have sustained or
incurred thereby:

Provided that proceedings to recover any such loss, damages, or
costs shall not be commenced after the expiration of 2 years
from the date of the allotment.

Return as to allotments

Whenever a company limited by shares makes any allotment of
its shares the company shall within 28 days thereafter file with
the Registrar —

(@) areturn of the allotments, stating the number and
nominal amount of the shares comprised in the
allotment, the names, addresses, and descriptions of the
allottees, and the amount (if any) paid or deemed to be
paid or due and payable on each share; and

(b) in the case of shares allotted as fully or partly paid up
otherwise than in cash, a contract in writing constituting
the title of the allottee to the allotment, together with any
contract of sale, or for services or other consideration in
respect of which that allotment was made, or where such
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contract is not reduced to writing, and the issue of the
shares is made pursuant to a provision in the
memorandum or articles, a statement to that effect
identifying the particular provision and giving
particulars of the consideration in respect of which the
allotment was made and a return stating the number and
nominal amount of shares so allotted, the extent to
which they are to be treated as paid up, and the
consideration for which they have been allotted.

The provisions of paragraph (a) shall not apply to a co-operative
company.

If default is made in complying with the requirements of this
section every director, manager, or other officer of the company
who is knowingly a party to the default shall be liable to a
penalty not exceeding $40 for every day during which the
default continues:

Provided that, in case of default in filing with the Registrar
within 28 days after the allotment, any document required to be
filed by this section, the company or any person interested may
apply to the Court for relief, and the Court, if satisfied that the
omission to file the document was accidental or due to
inadvertence, or that it is just and equitable to grant relief, may
make an order extending the time for the filing of the document
for such period as the Court may think proper.

Where shares in any company were issued prior to the
commencement of this Act as fully or partly paid up for a
consideration other than cash, but no provision relating thereto
was contained in the memorandum or articles and no contract
was filed as provided by section 26 of the Companies

Act 18933, hereby repealed then if the shares —

(@ were allotted and taken in good faith prior to the
commencement of this Act; or

(b) were allotted and taken in good faith and for a
substantial consideration; or
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(c) after the allotment thereof were acquired by any person
bona fide without notice of the omission aforesaid,

the allottee or holder of such shares shall not be liable to pay to
the company in respect of such shares any sum other than the
difference between the nominal amount of the shares and the
amounts paid up in cash or treated or deemed to have been so
paid up thereon.

[Section 56 amended by No. 32 of 1947 s. 5; No. 17 of 1953
s. 2; No. 113 0of 1965 s. 8(1).]

Division 3 — Commissions and discounts

57. Commissions
(1) It shall be lawful for a company to pay a commission to any
person in consideration of his subscribing or agreeing to
subscribe, whether absolutely or conditionally, for any shares in
the company, or procuring or agreeing to procure subscriptions,
whether absolute or conditional, for any shares in the company,
if —

(@) the payment of the commission is authorised by the
articles;

(b) the commission paid or agreed to be paid does not
exceed 10% of the price at which the shares are issued,
or the amount or rate authorised by the articles,
whichever is less;

(c) the amount or rate per centum of the commission paid or
agreed to be paid is —

(i) inthe case of shares offered to the public for
subscription, disclosed in the prospectus; or

(i)  in the case of shares not offered to the public for
subscription, disclosed in the statement in lieu of
prospectus, or in a statement in the prescribed
form signed in like manner as a statement in lieu
of prospectus and filed before the payment of the
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(2)

3)

(4)

()

commission, with the Registrar, and where a
circular or notice not being a prospectus inviting
subscription for the shares is issued also
disclosed in that circular or notice;

and

(d) the number of shares which persons have agreed for a
commission to subscribe absolutely is disclosed in the
manner aforesaid.

Save as aforesaid, no company shall apply any of its shares or
capital money, either directly or indirectly, in payment of any
commission, discount, or allowance to any person in
consideration for his subscribing or agreeing to subscribe,
whether absolutely or conditionally, for any shares of the
company, or procuring or agreeing to procure subscriptions,
whether absolute or conditional, for any shares in the company,
whether the shares or money be so applied by being added to the
purchase money of any property acquired by the company or to
the contract price of any work to be executed for the company,
or the money be paid out of the nominal purchase money or
contract price or otherwise. This subsection shall not apply to a
no liability company.

Nothing in this section shall affect the power of any company to
pay such reasonable brokerage as it has, before the
commencement of this Act, been lawful for a company to pay.

A vendor to, promoter of, or other person who receives payment
in money or shares from a company shall have, and shall be
deemed always to have had, power to apply any part of the
money or shares so received in payment of any commission, the
payment of which if made directly by the company would have
been legal under this section.

Unless otherwise provided by the articles or by a resolution of
the company in general meeting, no commission shall be paid
until after the shares in respect whereof such commission is
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58.

59.

(6)

(1)

(@)

(1)

@)

payable, have been allotted and the allotment moneys payable in
respect thereof have been received by the company.

If default is made in complying with the provisions of this
section relating to the filing with the Registrar of the statement
in the prescribed form, the company and every officer of the
company who is in default shall be liable to a fine not
exceeding $20.

[Section 57 amended by No. 113 of 1965 s. 8(1).]

Statement in balance sheet as to commissions and discounts

Where a company has paid any sums by way of commission
and/or brokerage in respect of any shares or debentures, or
allowed any sums by way of discount in respect of any
debentures, the total amount so paid or allowed, or so much
thereof as has not been written off, shall be stated in every
balance sheet of the company until the whole amount thereof
has been written off.

If default is made in complying with this section the company
and every officer of the company who is in default shall be
liable to a fine not exceeding $40.

[Section 58 amended by No. 113 of 1965 s. 8(1).]

Prohibition of provision of financial assistance by company
in certain cases

It shall not be lawful for a company, other than a co-operative
company registered under the provisions of the repealed Acts or
those of Part VI, in any circumstances or for any purpose to give
whether directly or indirectly, and whether by means of a loan,
guarantee, the provision of security or otherwise any financial
assistance to any director of the company.

Subject as provided in this subsection, it shall not be lawful for
a company to give, whether directly or indirectly, and whether
by means of a loan, guarantee, the provision of security or
otherwise, any financial assistance for the purpose of or in
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connection with a purchase or other dealing made or to be made
by any person of or in any shares in the company: Provided that
nothing in this subsection shall be taken to prohibit —

(@ where the lending of money is part of the ordinary
business of a company, the lending of money by the
company in the ordinary course of its business to any
person not being a director of the company;

(b) the provision by a company in accordance with any
scheme for the time being in force, of money for the
purchase by trustees of fully paid shares in the company
to be held by or for the benefit of employees not being
directors of the company;

(c) the making by a company of loans to persons other than
directors, bona fide in the employment of the company
with a view to enabling those persons to purchase fully
paid shares in the company to be held by themselves by
way of beneficial ownership.

(3) The aggregate amount of any outstanding loans made under the
authority of provisos (b) and (c) to subsection (2) shall be
shown as a separate item in the balance sheet.

(4) If acompany acts in contravention of the provisions of this
section, the company and every director and every officer of the
company who is in default shall be liable to a fine not exceeding
$100.

[Section 59 amended by No. 47 of 1949 s. 9; No. 113 of 1965
s. 8(1).]

Division 4 — Issue of redeemable preference shares
and shares at a discount

60. Power to issue redeemable preference shares

(1) Subject to the provisions of this section, a company limited by
shares may, if so authorised by its articles, issue preference
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shares which are, or at the option of the company are to be liable
to be redeemed.

(2) No such shares shall be redeemed except out of profits of the
company which would otherwise be available for dividend or
out of the proceeds of a fresh issue of shares made for the
purpose of the redemption.

(3) No such shares shall be redeemed unless they are fully paid.

(4) Where any such shares are redeemed otherwise than out of the
proceeds of a fresh issue, there shall, out of the profits which
would otherwise have been available for dividend, be
transferred to a reserve fund, to be called “the capital
redemption reserve fund”, a sum equal to the amount applied in
redeeming the shares, and the provisions of this Act relating to
the reduction of the share capital of a company shall, except as
provided in this section, apply as if the capital redemption
reserve fund were paid up share capital of the company.

(5) Where any such shares are redeemed out of the proceeds of a
fresh issue, the premium (if any) payable on redemption must
have been provided for out of the profits of the company before
the shares are redeemed.

(6)(a) There shall be included in every balance sheet of a company
which has issued redeemable preference shares a statement
specifying what part of the issued capital of the company
consists of such shares and the date on or before which those
shares are, or are to be liable, to be redeemed.

(b) If a company fails to comply with the provisions of this
subsection, the company and every officer of the company who
is in default shall be liable to a fine not exceeding $100.

(7) Subject to the provisions of this section, the redemption of
preference shares thereunder may be effected on such terms and
in such manner as may be provided by the articles of the
company.
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(8)

©)

61.
(1)

Where in pursuance of this section a company has redeemed or
is about to redeem any preference shares, it may issue shares up
to the nominal amount of the shares redeemed or to be
redeemed as if those shares had never been issued, and
accordingly the share capital of the company shall not, for the
purposes of any enactments relating to fees payable on an
increase of capital, be deemed to be increased by the issue of
shares in pursuance of this subsection: Provided that, where new
shares are issued before the redemption of the old shares, the
new shares shall not, so far as relates to fees payable on an
increase of capital, be deemed to have been issued in pursuance
of this subsection unless the old shares are redeemed within one
month after the issue of the new shares.

Where new shares have been issued in pursuance of the last
foregoing subsection, the capital redemption reserve fund may,
notwithstanding anything in this section, be applied by the
company, up to an amount equal to the nominal amount of the
shares so issued in paying up unissued shares of the company to
be issued to members of the company as fully paid bonus
shares.

[Section 60 amended by No. 113 of 1965 s. 8(1).]

Power to issue shares at a discount

Subject as hereinafter provided, a company may issue at a
discount shares in the company of a class already issued:
Provided that —

(@) the issue of the shares at a discount must be authorised
by special resolution passed in general meeting of the
company and must be sanctioned by the Court:

(b) the special resolution must specify the maximum rate of
discount at which the shares are to be issued:

(c) not less than one year must at the date of the issue have
elapsed since the date on which the company was
entitled to commence business:
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(2)

3)(@)

62.

(b)

(d) the shares to be issued at a discount must be issued
within 28 days after the date on which the issue is
sanctioned by the Court or within such extended time as
the Court may allow:

(e) the provisions of paragraphs (a) to (d) inclusive of this
proviso shall not apply to a no liability company.

Where a company has passed a special resolution authorising
the issue of shares at a discount, it may apply to the Court for an
order sanctioning the issue, and on any such application the
Court, if, having regard to all the circumstances of the case, it
thinks proper so to do, may make an order sanctioning the issue
on such terms and conditions as it thinks fit.

Every prospectus relating to the issue of the shares and every
balance sheet issued by the company subsequently to the issue
of the shares must contain particulars of the discount allowed on
the issue of the shares or of so much of that discount as has not
been written off at the date of the making or issue of the
document in question.

If a company makes default in complying with the requirements
of this subsection, the company and every officer of the
company who is in default shall be liable to a fine not exceeding
$100.

[Section 61 amended by No. 113 of 1965 s. 8(1).]

Division 5 — Miscellaneous provisions as to capital

Power of company to arrange for different amounts being
paid on shares

A company, if so authorised by its articles or by special
resolution, may do any one or more of the following things,
namely: —

(i) Make arrangements on the issue of shares for a
difference between the shareholders in the amounts and
times of payment of calls on their shares:
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63.
(1)

(@)

64.
1)

(i)  Accept from any member who assents thereto the whole
or a part of the amount remaining unpaid on any shares
held by him, although no part of that amount has been
called up:

(iii)  Pay dividend in proportion to the amount paid up on
each share where a larger amount is paid upon some
shares than on others.

Reserve liability of company

A company may, by its articles or by special resolution,
determine that any portion of its share capital which has not
been already called up shall not be capable of being called up
except in the event and for the purposes of the company being
wound up, and thereupon that portion of its share capital shall
not be capable of being called up except in the event and for the
purposes aforesaid.

Such resolution shall, within 28 days from the date of passing be
advertised in the Gazette and filed with the Registrar, who shall
note the same on the memorandum; the note of the resolution
shall be deemed to be an alteration of the memorandum within
the meaning of section 34.

Power of company limited by shares to alter its share capital

A company limited by shares, if so authorised by its articles,
may alter the conditions of its memorandum as follows; that is
to say, it may —
(i) increase its share capital by new shares of such amount
as it thinks expedient:

(i)  consolidate and divide all or any of its share capital into
shares of larger amount than its existing shares:

(iii)  convert all or any of its paid-up shares into stock, and
reconvert that stock into paid-up shares of any
denomination:
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(iv) subdivide its shares or any of then into shares of smaller
amount than is fixed by the memorandum, so, however,
that in the subdivision the proportion between the
amount paid and the amount (if any) unpaid on each
reduced share shall be the same as it was in the case of
the share from which the reduced share is derived:

(v) cancel shares which at the date of the passing of the
resolution in that behalf have not been taken or agreed to
be taken by any person, and diminish the amount of its
share capital by the amount of the shares so cancelled.

The powers conferred by this section shall be exercised by the
company in general meeting.

A cancellation of shares in pursuance of this section shall not be
deemed to be a reduction of share capital within the meaning of
this Act.

Notice to Registrar of consolidation of share capital,
conversion of shares into stocks etc.
If a company having a share capital has —

(@ consolidated and divided its share capital into shares of
larger amount than its existing shares; or

(b) converted any of its shares into stock; or

(c) reconverted stock into shares; or

(d) subdivided its shares or any of them; or

(e) redeemed any redeemable preference shares; or

(f) cancelled any shares, otherwise than in connection with
a reduction of share capital under section 71,

it shall within 28 days after so doing give notice thereof to the
Registrar specifying, as the case may be, the shares
consolidated, divided, converted, redeemed, or cancelled, or the
stock reconverted.
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67.

If a company makes default in complying with this section, the
company and every officer of the company who is in default,
shall be liable to a fine not exceeding $100.

[Section 65 amended by No. 113 of 1965 s. 8(1).]

Notice of increase of share capital

Where a company having a share capital, whether its shares
have or have not been converted into stock, has increased its
share capital beyond the registered capital, it shall file with the
Registrar, within 28 days after the passing of the resolution
authorising the increase, notice of the increase of capital and the
Registrar shall record the increase, and a copy of such notice
shall be inserted in the Gazette by the company.

The notice to be given as aforesaid shall include such particulars
as are prescribed with respect to the classes of shares affected
and the conditions subject to which the new shares have been or
are to be issued, and there shall be forwarded to the Registrar,
together with the notice, a printed or typewritten copy of the
resolution authorising the increase.

If default is made in complying with this section, the company
and every officer of the company who is in default shall be
liable to a fine not exceeding $100.

[Section 66 amended by No. 113 of 1965 s. 8(1).]

Power of unlimited company to provide for reserved share
capital on re-registration

An unlimited company having a share capital may, by its
resolution for registration as a limited company, in pursuance of
this Act, do either or both of the following things, namely:

(i) Increase the nominal amount of its share capital by
increasing the nominal amount of each of its shares, but
subject to the condition that no part of the increased
capital shall be capable of being called up except in the
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event and for the purposes of the company being wound
up:

(i)  Provide that a specified portion of its uncalled share
capital shall not be capable of being called up except in
the event and for the purposes of the company being
wound up.

Power of company to pay interest out of capital in certain
cases

Where any shares of a company are issued for the purpose of
raising money to defray the expenses of the construction of any
works or buildings or the provision of any plant which cannot
be made profitable for a lengthened period, the company may
pay interest on so much of that share capital as is for the time
being paid up, for the period and subject to the conditions and
restrictions in this section mentioned, and may charge the same
to capital as part of the cost of construction of the work or
building or the provision of plant:

Provided that —

(@ no such payment shall be made unless the same is
authorised by the articles or by special resolution:

(b) no such payment, whether authorised by the articles or
by special resolution, shall be made without the previous
approval of the Court:

(c) before sanctioning any such payment the Court may, at
the expense of the company, appoint a person to inquire
and report to it as to the circumstances of the case, and
may, before making the appointment, require the
company to give security for the payment of the costs of
the inquiry:

(d) the payment shall be made only for such period as may
be determined by the Court, and such period shall in no
case extend beyond the close of the half year during
which the works or buildings have been actually
completed or the plant provided:
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(e) the rate of interest shall in no case exceed 5% per
annum, or such lower rate as may for the time being be
prescribed:

(f) the payment of the interest shall not operate as a
reduction of the amount paid up on the shares in respect
of which it is paid:

(g) the accounts of the company shall show the share capital
on which and the rate at which interest has been paid out
of capital during the period to which the accounts relate.

If default is made in complying with proviso (g) to
subsection (1), the company and every officer of the company
who is in default, shall be liable to a fine not exceeding $40.

[Section 68 amended by No. 113 of 1965 s. 8(1).]

Limited company may have director with unlimited liability

In a limited company the liability of the directors or managers
or of the managing director may, if so provided by the
memorandum, be unlimited.

In a limited company in which the liability of a director or
manager is unlimited, the directors or the managers of the
company (if any), and the member who proposes a person for
election or appointment to the office of director or manager,
shall add to that proposal a statement that the liability of the
person holding that office will be unlimited; and the promoters,
directors and managers of the company, or one of them, shall,
before the person accepts the office or acts therein, give him
notice in writing that his liability will be unlimited.

If any director, manager, or proposer makes default in adding
such a statement, or if any promoter, director, or manager,
makes default in giving such a notice, he shall be liable to a
penalty not exceeding $100, and shall also be liable for any
damage which the person so elected or appointed may sustain
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from the default; but the liability of the person elected or
appointed shall not be affected by the default.

[Section 69 amended by No. 113 of 1965 s. 8(1).]

Special resolution of company making liability of directors
unlimited

A company, if so authorised by its articles, may, by special
resolution, alter its memorandum so as to render unlimited the
liability of its directors or managers, or of any managing
director.

Upon the passing of any such special resolution the provisions
thereof shall be as valid as if they had been originally contained
in the memorandum.

The resolution shall be deemed to be an alteration of the
memorandum within the meaning of section 34.

Division 6 — Reduction of capital
Special resolution for reduction of share capital

Subject to confirmation by the Court, a company having a share
capital, if so authorised by its articles, may by special resolution
reduce its share capital in any way, and in particular (without
prejudice to the generality of the foregoing power), may —

(i) extinguish or reduce the liability on any of its shares in

respect of share capital not paid up; or

(if)  either with or without extinguishing or reducing liability
on any of its shares, cancel any paid up share capital
which is lost or unrepresented by available assets; or

(iii)  either with or without extinguishing or reducing liability
on any of its shares, pay off any paid-up share capital
which is in excess of the wants of the company,

and may, if and so far as is necessary, alter its memorandum by
reducing the amount of its share capital and of its shares
accordingly.
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A special resolution under this section is in this Act called a
resolution for reducing share capital.

Such resolution and the intention of the company to apply for an
order of the Court confirming same shall be published in a daily
newspaper circulating in Perth twice at intervals of one week
between such publications within 7 days of the date of passing
such resolution.

Any creditor or shareholder may appear before the Court on the
hearing of such application.

[Section 71 amended by No. 21 of 1951 s. 4.]

Application to Court for confirming order

Where a company has passed a resolution for reducing share
capital, it may apply by petition to the Court for an order
confirming the reduction.

A resolution for reducing share capital shall be void after the
expiration of 2 months from the date of the passing thereof
unless an application is made to the Court under subsection (1)
within that period.

Objections by creditors and settlement of list of objecting
creditors

Where the proposed reduction of share capital involves either
diminution of liability in respect of unpaid share capital or the
payment to any shareholder of any paid-up share capital, and in
any other case, if the Court so directs, the following provisions
shall have effect, subject nevertheless, to the next following
subsection: —

(@) Every creditor of the company who at the date fixed by
the Court is entitled to any debt or claim which, if that
date were the commencement of the winding-up of the
company, would be admissible in proof against the
company, shall be entitled to object to the reduction;
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The Court shall settle a list of creditors so entitled to
object, and for that purpose shall ascertain, as far as
possible, without requiring an application from any
creditor, the names of those creditors and the nature and
amount of their debts or claims, and may publish notices
fixing a day or days within which creditors not entered
on the list are to claim to be so entered or are to be
excluded from the right of objecting to the reduction;

Where a creditor entered on the list whose debt or claim
is not discharged or determined does not consent to the
reduction, the Court may, if it thinks fit, dispense with
the consent of that creditor on the company securing
payment of his debt or claim by appropriating as the
Court may direct the following amount; that is to say: —

(i)  If the company admits the full amount of his debt
or claim, or though not admitting it is willing to
provide for it, then the full amount of the debt or
claim:

(it)  If the company does not admit or is not willing to
provide for the full amount of the debt or claim,
or if the amount is contingent or not ascertained,
then an amount fixed by the Court after the like
inquiry and adjudication as if the company were
being wound up by the Court.

Where a proposed reduction of share capital involves either the

diminution of any liability in respect of unpaid share capital, or

the payment to any shareholder of any paid-up share capital, the
Court may, if having regard to any special circumstances of the

case it thinks proper so to do, direct that subsection (1) shall not
apply as regards any class or any classes of creditors.

Order confirming reduction

The Court, if satisfied that the consent of every creditor of the
company who under this Act is entitled to object to the
reduction has been obtained or his debt or claim has been

Reprint 4

page 79



Companies (Co-operative) Act 1943

Part 1l

Share capital and debentures

Division 6  Reduction of capital

S. 75

(2)

3)

75.
(1)

(@)

discharged or has determined or has been secured, may make an
order confirming the reduction on such terms and conditions as
it thinks fit.

Where the Court makes any such order, it may —

(@) if for any special reason it thinks proper so to do, make
an order directing that the company shall, during such
period, commencing on or at any time after the date of
the order, as is specified in the order, add to its name as
the last words thereof the words “and reduced”; and

(b) make an order requiring the company to publish as the
Court directs the reasons for reduction, or such other
information in regard thereto as the Court may think
expedient, with a view to giving proper information to
the public, and, if the Court thinks fit, the causes which
led to the reduction.

Where a company is ordered to add to its name the words “and
reduced”, those words shall, until the expiration of the period
specified in the order, be deemed to be part of the name of the
company.

Registration of order and minute of reduction

The Registrar on production to him of an order of the Court
confirming the reduction of the share capital of a company, and
the filing with him of a copy of the order and of a minute
approved by the Court showing with respect to the share capital
of the company as altered by the order, the amount of the share
capital, the number of shares into which it is to be divided, and
the amount of each share, and the amount, if any, at the date of
the registration deemed to be paid up on each such share, shall
register the order and minute.

On the registration of the order and minute, and not before, the
resolution for reducing share capital as confirmed by the order
so registered shall take effect.
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Notice of the registration shall be published in such manner as
the Court may direct.

The Registrar shall certify under his hand the registration of the
order and minute, and his certificate shall be conclusive
evidence that all the requirements of this Act with respect to
reduction of capital have been complied with, and that the share
capital of the company is such as is stated in the minute.

Minute to form part of memorandum

The minute, when registered, shall be deemed to be substituted
for the corresponding part of the memorandum of the company,
and shall be valid and alterable as if it had been originally
contained therein.

The substitution of any such minute as aforesaid shall be
deemed to be an alteration of the memorandum within the
meaning of section 34.

Liability of members in respect of reduced shares

If the capital of a company is reduced a member of the company
past or present shall not be liable in respect of any share to any
call or contribution exceeding in amount the difference (if any)
between the amount of the share as fixed by the minute and the
amount paid or the reduced amount (if any) which is to be
deemed to have been paid on the share, as the case may be:

Provided that if any creditor entitled in respect of any debt or
claim to object to the reduction of share capital is, by reason of
his ignorance of the proceedings for reduction or of their nature
and effect with respect to his claim, not entered on the list of
creditors, and after the reduction the company is unable, within
the meaning of the provisions of this Act with respect to
winding-up by the Court, to pay the amount of his debt or claim,
then —

(@) every person who was a member of the company at the
date of the registration of the order for reduction and
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minute shall be liable to contribute for the payment of
that debt or claim an amount not exceeding the amount
which he would have been liable to contribute if the
company had commenced to be wound up on the day
before the said date; and

(b) if the company is wound up in any manner provided by
this Act the Court, on the application of any such
creditor and proof of his ignorance as aforesaid, may, if
it thinks fit, settle accordingly a list of persons so liable
to contribute, and make and enforce calls and orders on
the contributories settled on the list as if they were
ordinary contributories in a winding-up.

Nothing in this section shall affect the rights of the
contributories among themselves.

Division 7 — Variation of rights of shareholders

Rights of holders of special classes of shares

If the memorandum or articles of any company, the share capital
of which is divided into different classes of shares, provide for
authorising the variation of the rights attached to any class of
shares in the company, subject to the consent of any specified
proportion of the holders of the issued shares of that class or the
sanction of a resolution passed at a separate meeting of the
holders of those shares and in pursuance of the said provision
the rights attached to any such class of shares are at any time
varied, the holders of not less in the aggregate than 15% of the
issued shares of that class, being persons who did not consent
to, or vote in favour of the resolution for the variation, may
apply to the Court to have the variation cancelled, and where
any such application is made, the variation shall not have effect
unless and until it is confirmed by the Court.

An application under this section must be made within 14 days
after the date on which the consent was given or the resolution
was passed, as the case may be, and may be made on behalf of
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the shareholders entitled to make the application by such one or
more of their number as they appoint in writing for the purpose.

On any such application the Court, after hearing the applicant
and any other persons who apply to the Court to be heard and
appear to the Court to be interested in the application, may if it
is satisfied, having regard to all the circumstances of the case,
that the variation would unfairly prejudice the shareholders of
the class represented by the applicant, disallow the variation and
shall, if not so satisfied, confirm the variation.

The decision of the Court on any such application shall be final.

The company shall, within 28 days after the making of an order
by the Court on any such application, forward a copy of the
order to the Registrar and, if default is made in complying with
this provision the company and every officer of the company
who is in default shall be liable to a fine not exceeding $40.

The expression variation in this section includes abrogation and
the expression varied shall be construed accordingly.

[Section 78 amended by No. 113 of 1965 s. 8(1).]

Provisions for modification, alteration, or abandonment of
preferential or cumulative rights in relation to certain
classes of shares

Where the capital of any company limited by shares is by the
memorandum of association of the company divided into
different classes of shares, one or more of which classes of
shares entitle the holders of shares of the class or classes to a
preferential right to a dividend at a specified rate (whether of a
cumulative character or not), or to a preferential right in a
winding-up of the company to payment of arrears of a
preferential dividend (whether declared or earned or not) up to
the commencement of the winding-up, or to a preferential right
to the return of capital in a winding-up, such company may at
any time, or from time to time by special resolution of the
company (consented to or confirmed by a special resolution or
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special resolutions of a separate meeting or separate meetings of
the holders of the shares of the classes affected by such
resolutions), so far modify or alter the provisions of the
memorandum of association of the company as to effect a
modification or alteration or an abandonment of all or any of
such preferential or cumulative rights, either generally or for
such limited period of time as may be specified in the special
resolution.

Special resolution, when applied to meetings of holders of a
class of shares, means a resolution passed at a general meeting
of the holders of shares of that class (of which at least 28 clear
days’ notice in writing has been given in the same manner as is
provided by the articles of association of the company in the
case of general meetings of the company, specifying the
intention to propose such resolution) and at which such
resolution is passed by a majority of not less than three-fourths
of the votes of such members of the class for the time being as
may be present in person or by proxy.

At any meeting of a class held under the provisions of this
section, each member of the class present in person or by proxy
at the meeting shall be entitled to one vote for each share of that
class held by such member.

No such resolution of the company shall come into operation or
have effect until an order confirming the modification,
alteration, or abandonment sought to be effected shall have been
made by the Court and registered by the Registrar.

Such order shall be applied for by the company on petition, and
the Court may in any case require the company to publish in
such manner as the Court shall think fit a notice of the petition,
and a copy of the special resolution, with a view to giving
holders of shares of any class or classes an opportunity to attend
before the Court and object to the proposed modification,
alteration, or abandonment.
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(6) On the hearing of the petition the Court may make an order
confirming the modification, alteration, or abandonment, on
such terms and subject to such conditions as the Court may
think fit.

(7) Nothing in this section contained or implied shall be deemed to
impair or prejudicially affect any lawful power, authority, or
provision now or hereafter conferred in any memorandum of
association or otherwise lawfully vested in any company
whereby the rights of classes of shares may be altered, modified,
or abandoned without recourse to the provisions of this section.

80. Bonus debentures and shares

Notwithstanding any provision in the memorandum of
association of any company for payment amongst shareholders
of a portion of the profits of the business of the company

pro rata to the business done by each shareholder with the
company, any such company may, in lieu of payment to its
shareholders on a cash basis, issue to them bonus debentures or
bonus shares for the amount of the profits any shareholder is
entitled to receive; and the issue of any bonus debenture or
bonus share to any shareholder for any such amount before the
passing of this Act is hereby declared valid and binding on any
company that may have issued the same, and on any shareholder
of such company who may have received the same:

Provided that —

(i) such bonus debentures, or bonus shares, shall not or do
not carry any liability for further payments or
contributions on the part of such shareholders;

(i)  no debentures or shares shall be issued under this section
in excess of the portion of profits available for the time
being for distribution as aforesaid, and no such bonus
shares shall be issued in excess of the authorised capital
of the company for the time being;

(iii)  any shareholder who has before the passing of this Act
made application in writing for dividends in cash instead
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of bonus shares, shall receive the amount of such
dividend due to such shareholder in cash.
Division 8 — Transfer of shares and debentures,
evidence of title, etc.
81. Nature of shares
(1) The shares or other interest of any member in a company shall
be personal estate, transferable in manner provided by the
articles of the company, and shall not be of the nature of real
estate.
(2) Each share in a company having a share capital shall be

distinguished by its appropriate number but if at any time all the
issued shares in a company or all the issued shares therein of a
particular class are fully paid up and rank pari passu for all
purposes, none of those shares need thereafter have a
distinguishing number so long as it remains fully paid up and
ranks pari passu for all purposes with all shares of the same
class for the time being issued and fully paid up.
[Section 81 amended by No. 2 of 1954 s. 2.]

82. Transfer of shares or debentures not to be registered, except
on production of instrument of transfer
Notwithstanding anything in its articles, it shall not be lawful
for a company to register a transfer of shares in or debentures of
the company unless a proper instrument of transfer has been
delivered to the company:
Provided that nothing in this section shall prejudice any power
of the company to register as shareholder or debenture holder
any person to whom the right to any shares in or debentures of
the company has been transmitted by operation of law.

83. Transfer by personal representative

A transfer of the share or other interest of a deceased member of
a company made by his representative shall, although the
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(@)
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representative is not himself a member, be as valid as if he had
been a member at the time of the execution of the instrument of
transfer.

Registration of transfer at request of transferor

On the application of the transferor of any share or interest in a
company the company shall enter in its register of members the
name of the transferee, in the same manner and subject to the
same conditions as if the application for the entry were made by
the transferee.

Notice of refusal to register transfer

If a company refuses to register a transfer of any shares or
debentures, the company shall, within 28 days after the date on
which the transfer was lodged with the company, send to the
transferee notice of the refusal.

If default is made in complying with this section, the company
and every officer of the company who is in default shall be
liable to a fine not exceeding $40.

[Section 85 amended by No. 113 of 1965 s. 8(1).]

Bringing in certificates to company for transfer

On being requested in writing so to do by the transferor of a
share in a company, the company shall by writing require the
person having the possession, custody, or control of the
certificate for any such share and of the transfer thereof, or
either of them, to bring the same into the office of the company
within a period named in the requisition, not less than 14 days
from the date thereof, to have the share certificate cancelled or
rectified and the transfer thereof registered or otherwise dealt
with as the case may require.

If any person refuses or neglects to comply with any such
requisition as aforesaid, the said transferor may apply to the
Court to issue a summons for such person to appear before the
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Court and show cause why the documents mentioned in the
requisition should not be delivered up or produced for the
purpose mentioned in the requisition; and upon appearance
before the Court of any person so summoned the Court may
examine such person upon oath and receive other evidence, or if
he do not appear, then receive evidence in his absence, and,
whether he does or does not appear, order him to deliver up
such documents to the company upon such terms or conditions
as to the Court shall seem fit, and the cost of the summons and
proceedings thereon shall be in the discretion of the Court.

Lists of share certificates called in as aforesaid and not brought
in, shall be exhibited in the company’s office, and shall be
advertised in the Gazette and in such newspapers, and at such
time or times, as the company thinks fit.

Duties of company with respect to issue of certificates

Every company (including a no liability company) shall, within
28 days after the allotment of any of its shares, debentures, or
debenture stock and within 2 months after the date on which a
transfer of any such shares, debentures, or debenture stock is
lodged with the company complete and have ready for delivery
the certificates of all shares, debentures, and certificates of all
debenture stock allotted or transferred unless the conditions of
issue of the shares, debentures, or debenture stock otherwise
provide. In this section transfer means a valid transfer and does
not include a transfer which the company is entitled to refuse to
register and does not register.

If default is made in complying with the requirements of
subsection (1), the company, and every officer of the company
who is in default, shall be liable to a fine not exceeding $100.

If any company on whom a notice has been served requiring the
company to make good any default in complying with the
provisions of subsection (1) fails to make good the default
within 14 days after the service of the notice, the Court may, on
the application of the person entitled to have the certificates or
the debentures delivered to him, make an order directing the
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company and any officer of the company to make good the
default within such time as may be specified in the order, and
any such order may provide that all costs of and incidental to the
application shall be borne by the company or by any officer of
the company responsible for the default.

(4)(@) All share certificates and all debenture certificates issued by or
delivered out of the office of a company shall bear indorsed
thereon in clear printing or writing the following: —

(i) the name of the company and the authority under which
it is constituted,

(i)  the amount of the authorised capital with full particulars
of number and class of shares into which the capital is
divided, and in case of shares carrying special rights or
privileges a reference thereto;

(iii)  the address of the registered office of the company at the
date of issue or delivery;

(iv) inthe case of a certificate of shares a statement showing
the amount paid up or deemed to be paid up on the
shares comprised in the particular certificate as appears
by the records of the company and where the amount
paid up or deemed to have been paid up is in excess of
such statement then an indorsement stating the number
and amount of the last call paid up or credited as paid up
on the shares at the time of issue or delivery.

(b) Where a company has a branch register within the meaning of
section 110 all share certificates entered in the branch register
shall also be indorsed with a statement showing that the
certificate is entered in the branch register and the address for
the time being of the office where the branch register is kept.

(c) If default is made in complying with this subsection, the
company and every officer of the company who is in default
shall be liable to a fine not exceeding $4.

[Section 87 amended by No. 113 of 1965 s. 8(1).]
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88.

89.

90.

(1)

@)

Certificate of shares or stock

A certificate under the common seal of the company specifying
any shares or stock held by any member shall be prima facie
evidence of the title of the member to the shares or stock therein
specified.

Evidence of grant of probate

The production to a company of any document which is by law
sufficient evidence of probate of the will, or letters of
administration of the estate, of a deceased person having been
granted to some person shall be accepted by the company,
notwithstanding anything in its articles, as sufficient evidence of
the grant.

Division 9 — Special provisions as to debentures

Right of debenture holders to inspect the register of
debenture holders and to have copies of trust deed

Every register of holders of debentures of a company shall,
except when duly closed, be open to the inspection of the
registered holder of any such debentures, and of any holder of
shares in the company, but subject to such reasonable
restrictions as the company may in general meeting impose, so
that at least 2 hours in each day are appointed for inspection:
Provided that where a company has restricted the hours during
which the register of holders of debentures is open for
inspection for any period less than the hours when the registered
office of the company is open to the public, such restriction
shall have no effect until notice thereof has been filed with the
Registrar.

Every registered holder of debentures and every holder of shares
in a company may require a copy of the register or any part
thereof on payment of 5 cents for every 100 words required to
be copied.

page 90

Reprint 4



Companies (Co-operative) Act 1943

Share capital and debentures Part 1lI
Special provisions as to debentures  Division 9
s.91

(3) For the purposes of this section, a register shall be deemed to be
duly closed if closed in accordance with provisions contained in
the articles or in the debentures or, in the case of debenture
stock, in the stock certificates, or in the trust deed or other
document securing the debentures or debenture stock, during
such period or periods, not exceeding in the whole 28 days in
any year, as may be therein specified.

(4) A copy of any trust deed for securing any issue of debentures
shall be forwarded to every holder of any such debentures at his
request on payment, in the case of a printed trust deed, of the
sum of 10 cents, or such less sum as may be prescribed by the
company, or, where the trust deed has not been printed, on
payment of 5 cents for every 100 words required to be copied.

(5) If inspection is refused, or a copy is refused or not forwarded,
the company and every officer thereof who is in default shall be
liable on conviction to a fine not exceeding $100.

(6) Where a company is in default as aforesaid, the Court may by
order compel an immediate inspection of the register or direct
that the copies required shall be sent to the person requiring
them.

[Section 90 amended by No. 113 of 1965 s. 8(1).]

91. Perpetual debentures

A condition contained in any debentures, or in any deed for
securing any debentures, whether issued or executed before or
after the passing of this Act, shall not be invalid by reason only
that the debentures are thereby made irredeemable or
redeemable only on the happening of a contingency, however
remote, or on the expiration of a period, however long, any rule
of equity to the contrary notwithstanding.
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92.
(1)

@)

3)

(4)

93.

Power to re-issue redeemed debentures in certain cases

Where either before or after the commencement of this Act a
company has redeemed any debentures previously issued —

(@) unless any provision to the contrary, whether express or
implied, is contained in the articles or in any contract
entered into by the company; or

(b) unless the company has, by passing a resolution to that
effect or by some other act, manifested its intention that
the debentures shall be cancelled,

the company shall have, and shall be deemed always to have
had, power to re-issue the debentures, either by re-issuing the
same debentures or by issuing other debentures in their place.

On a re-issue of redeemed debentures the person entitled to the
debentures shall have, and shall be deemed always to have had,
the same priorities as if the debentures had never been
redeemed.

Where a company has power to re-issue debentures which have
been redeemed, particulars with respect to the debentures which
can be so re-issued shall be included in every balance sheet of
the company.

Where a company has, either before or after the commencement
of this Act, deposited any of its debentures to secure advances
from time to time on current account or otherwise, the
debentures shall not be deemed to have been redeemed by
reason only of the account of the company having ceased to be
in debit whilst the debentures remained so deposited.

Specific performance of contract

A contract with a company to take up and pay for any
debentures of the company may be enforced by an order for
specific performance.
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94.

95.

1)

@)

(3)

Payments of certain debts out of assets subject to floating
charge in priority to claims under the charge

Where either a receiver is appointed on behalf of the holders of
any debentures of the company secured by a floating charge, or
possession is taken by or on behalf of those debenture holders of
any property comprised in or subject to the charge or where
possession of any property of a company is taken by any
mortgagee or grantee of a bill of sale under the powers in
relation thereto contained in the mortgage or bill of sale then, if
the company is not at the time in course of being wound up, the
debts referred to in section 271(1)(a) and (b), as debts which in
case of winding-up of a company have priority over all other
debts shall be paid forthwith out of any assets coming to the
hands of the receiver or other person taking possession as
aforesaid, in priority to any claim for principal or interest in
respect to the debentures or mortgage or bill of sale as the case
may be.

The periods of time mentioned in section 271 shall be reckoned
from the date of the appointment of the receiver or of possession
being taken, whichever is later.

Any payments made under this section shall be recouped as far
as may be out of the assets of the company available for
payment of general creditors.

Division 10 — Provisions as to company’s
register of charges and as to copies of
instruments creating charges

Duty of company to keep copies of instruments

Every company shall cause a copy of every instrument creating
a charge on any property of the company to be kept at the
registered office of the company: Provided that, in the case of a
series of uniform debentures, a copy of one debenture of the
series shall be sufficient.
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96.
(1)

(2)

97.

(1)

@)

(3)

Company’s register of charges

Every company shall keep at the registered office of the
company a register of charges, and shall enter therein all

charges affecting property of the company, whether a charge
within the meaning of this Act or not, giving in each case a short
description of the property charged, the amount of the charge,
the rate of interest payable, and (except in the case of securities
to bearer) the names of the persons entitled thereto.

If default is made in complying with this section the company
and every officer thereof in default shall be liable to a penalty
not exceeding $40.

[Section 96 amended by No. 113 of 1965 s. 8(1).]

Right to inspect copies of instruments creating charges and
company’s register of charges

The copies of instruments kept at the registered office of the
company pursuant to this Part, and the register of charges so
kept, pursuant to this Part, shall be open during business hours
to the inspection of any creditor or member of the company
without fee, and the register of charges shall also be open to the
inspection of any other person on payment of such fee, not
exceeding 10 cents for each inspection, as the directors fix.

Any member or other person may require a copy of any of the
aforesaid instruments or register, or of any part thereof, on
payment of 5 cents or such less sum as the directors may fix for
every 100 words or fractional part thereof required to be copied.
The company shall cause any copy so required by any person to
be sent to that person within a period of 10 days, commencing
on the day next after the day on which the requirement is
received by the company.

If any inspection required under this section is refused or
neglected, or if any copy required under this section is not sent
within the proper period, the company, and every officer of the
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(4)

98.

company, who is in default, shall be liable in respect of each
offence to a fine not exceeding $4.

In the case of any such refusal or default the Court may by order
compel an immediate inspection of the instrument or register, or
direct that the copies required shall be sent to the persons
requiring them, and make any further order which to the Court
Seems proper.

[Section 97 amended by No. 113 of 1965 s. 8(1).]

Application of Part 111 to charges created and property
subject to charge acquired by company incorporated outside
this State

The provisions of this Part shall extend to charges on property
in this State which are created, and to charges on property in
this State which is acquired after the commencement of this Act
by a company (whether a company within the meaning of this
Act or not) incorporated outside this State which is required to
be registered under Part XI.
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Part IV — Management and administration

Division 1 — Registered office, secretary of company, etc.

99.
(1)

@)

3)

(4)

()

(6)

Registered office of company

Every company shall, as from the day on which it begins to
carry on business, or as from the 14™ day after its incorporation,
whichever is earlier, have a registered office in the State, to be
approved of by the Registrar.

All communications and notices to the company may be
addressed to the company at its registered office.

The registered office of a company shall be accessible to the
public for not less than 4 hours between the hours of 8.00 a.m.
and 10.00 p.m. each day on at least 2 days in each week.

Notice of the situation of such registered office, the days and
hours during which it is accessible to the public, and of any
change therein shall be filed with the Registrar within 14 days
after the date fixed by subsection (1), or after the change, as the
case may be, who shall, subject to the same being approved by
him in the case of a change of the registered office, record the
same and notify the company thereof, and shall, within 14 days
of the notification by the Registrar of the recording thereof be
advertised by the company in the Government Gazette and in
one daily newspaper published in Perth or in any part of the
State in which such office is situated.

The inclusion in the annual return of a company of a statement
as to the address of its registered office shall not be taken to
satisfy the obligation imposed by subsection (4).

Until such notice is given, the company shall not be deemed to
have complied with the provisions of this Act with respect to
having a registered office.
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(7)

100.
(1)

(@)

3)

101.
(1)

If a company fails to comply with any requirement of this
section, the company and every officer of the company who is
in default shall be liable to a fine not exceeding $100.

[Section 99 amended by No. 113 of 1965 s. 8(1).]

Secretary to be appointed

The directors of every company shall appoint a secretary, who
shall be present at the registered office of the company by
himself or his agent or his clerk on every day at the hours during
which the registered office is to be accessible to the public.

If the directors fail to appoint a secretary as required by this
section the company shall be liable to a fine not exceeding $100,
and in addition to a daily penalty not exceeding $10 for every
day during which the default continues.

If the secretary of the company fails without lawful excuse to be
present at the registered office of the company as required by
this section he shall be liable to a penalty not exceeding $2 for
every day on which such failure to be present occurs.

[Section 100 amended by No. 113 of 1965 s. 8(1).]

Publication of name of company

Every company —

(@) shall paint or affix, and keep painted or affixed, its name
on the outside of its registered office and every place in
which its business is carried on, in a conspicuous
position in letters easily legible;

(b) shall have its name in legible characters on its seal;

(c) shall have its name mentioned in legible characters in all
business letters of the company and in all notices, and
other official publications of the company, and in all
bills of exchange, promissory notes, indorsements,
cheques, and orders for money or goods purporting to be
signed by or on behalf of the company, and in all bills of

Reprint 4

page 97



Companies (Co-operative) Act 1943

Part IV

Management and administration

Division 1  Registered office, secretary of company, etc.

s. 101

@)

3)

(4)

parcels, invoices, receipts, and letters of credit of the
company.

If default is made in complying with subsection (1)(a) or (b), the
company and every officer in default shall be liable to a fine not
exceeding $40.

If a director, manager, or officer of a company, or any person on
its behalf —

(&) uses or authorises the use of any seal purporting to be a
seal of the company wherein its name does not appear as
aforesaid; or

(b) issues, or authorises, or signs, or authorises to be signed,
on behalf of the company any bill of exchange,
promissory note, indorsement, cheque, or order for
money or goods wherein its name is not mentioned in
manner aforesaid; or

(c) issues, or authorises the issue of any business letter of
the company or any notice or other official publication
of the company or any bill of parcels, invoice, receipt, or
letter of credit of the company wherein its name is not
mentioned in manner aforesaid,

he shall be liable to a fine not exceeding $40 and shall further be
personally liable to the holder of the bill of exchange,
promissory note, cheque or order for money or goods or the
amount thereof unless it is duly paid by the company.

If any company director, manager or officer of a company
suffers, permits or authorises the insertion in any publication
whatsoever of any particulars relating to the company wherein
its name is not mentioned in manner aforesaid the company and
every officer of the company in default shall be liable to a fine
not exceeding $40.

[Section 101 amended by No. 47 of 1949 s. 10; No. 113 of 1965
s.8(1).]
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Division 2 — Restrictions on commencement of business

102. Restriction on commencement of business

(1) Where a company having a share capital has issued a prospectus
inviting the public to subscribe for it shares, the company shall
not commence any business or exercise any borrowing powers
unless —

(@) shares held subject to the payment of the whole amount
thereof in cash have been allotted to an amount not less
in the whole than the minimum subscription; and

(b) every director of the company has paid to the company
out of his own moneys on each of the shares taken or
contracted to be taken by him, and for which he is liable
to pay in cash, a proportion equal to the proportion
payable on application and allotment on the shares
offered for public subscription; and

(c) there has been filed with the Registrar a statutory
declaration by the manager or one of the directors in the
prescribed form that the aforesaid conditions have been
complied with.

(2) Where a company having a share capital has not issued a
prospectus or which has issued a prospectus but has not
proceeded to allot upon applications received in consequence of
the prospectus, any of the shares offered to the public for
subscription, the company shall not commence any business or
exercise any borrowing powers, unless —

(@) there has been delivered to the Registrar for registration
a statement in lieu of prospectus; and

(b) every director of the company has paid to the company
out of his own moneys, on each of the shares taken or
contracted to be taken by him and for which he is liable
to pay in cash, a proportion equal to the proportion
payable on application and allotment on the shares
payable in cash; and
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3)

(4)

(5)

(6)

()

(c) there has been delivered to the Registrar for registration
a statutory declaration by the manager, or one of the
directors in the prescribed form that paragraph (b) has
been complied with.

The Registrar shall, on the filing of the statutory declaration,
and, in the case of a company which is required by this section
to deliver a statement in lieu of prospectus, of such a statement,
certify that the requirements of subsection (1) or of

subsection (2), as the case may be, have been complied with,
and that certificate shall be conclusive ev