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Stamp Act 1921

An Act to amend and consolidate the law relating to stamp duties
upon instruments andto impose certain stamp duties, and for other
relative purposes.
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Part |

s. 1

Preliminary

(1)
(2)

[2A, 3.

(1aa)

(1ab)

(1)

Part| 8 Preliminary

Short title and commencement

This Act may be cited as ti&amp Acfi92], and shall come
into operation on a day to be fixed by proclamation

Expiry of Act
This Act expires on a day fixed by proclamation.

A proclamation is not to be made under subsectiyninless,

after 1July 2008, the Commissioner has given the Minister a
certificate signed by the Commissioner stating that the operation
of this Actis no longer necessary.

[Section2 inserted by No. 12 of 20084s]
Deleted by No2 of 2003 s4.]

Terms used in this Act

TheTaxation Administration A@Q003is to be read with this
Act as if they formed a single Act.

TheGlossary at the end of tAaxation Administration
Act2003defines or affects the meaning of some of the words
and expressions used in this Act and also affects the operation
of other provisions.

In this Act, except so far as the context otheewexquire

corporationhas the same definition as in sectaf the
Corporations Act;

Corporations Actmeansth&€ or por a2 D @ds t Aet
Commonweal t h;

de facto partner of 3ears in relation to a person, means a
person who is living in a d@cto relationship with the person
and has lived on that basis with the person for at legsat;

de facto partners of earsmeans 2 de facto partners of&ars
who are living in a de facto relationship with each other;
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director has the same deftion as in sectio® of the
Corporations Act;

dutiable statemenineans a statement required to be lodged
under sectio31B, 31C, 63AE, 63AJ, 73DAA(1), 73DE, 75HA,
76AG, 76AN, 76AT, 76ATG, 77A, or 92A;

duty means duty payable under this Act;
dwellinghouse includes flat, apartment or other residential unit;

eligible conditional contrachas the definition it is given in
section6;

endorsehas a meaning affected by sectiofC(7);
farming land conditional contracthas the definition it is given

in sectia 9;
financial institution meansd
@ an institution that is a Afinanci

purposes of th€heques Act9860f the
Commonwealth; or

(b) any other person who is, or who is in a class of persons
that is, prescribed for the purposegro$ definition;

financial markethas the same definition as in Chapter 7 of the
Corporations Act;

foreign companyhas the same definition as in secttbaf the
Corporations Act;

former de facto partner of ¥ears in relation to a person,
means a peon who has lived in a de facto relationship with
that person for at leasty2ars, but no longer lives with that
person on that basis;

general conditional contrachas the definition it is given in
section8(1) as modified by sectid(2);

government bdy means an agent or instrumentality of the
State, or an SES organisation as defined irPtiidic Sector
Management Act994

GST has the same meaning as it has in the Commonwealth
A New Tax System (Goods and Services Tax)9d9except

As at 14 Aug 2010 Version 18-d0-02 page 3

Extract from www.slp.wa.gov.au, see that website for further information



Stamp Act 1921

Part |

s. 4

Preliminary

that it include notional GST of the kind for which payments
may be made under tistate Entities (Payments) AQ99by a
person that is a State entity as defined in Acaf

instrumentdoes not include a return;

interstate dutymeans duty of a similar nature to thety
payable under this Act that is payable in another State or
Territory;

local governmenimeans a local government or one of the
associations constituted under secBdsB of theLocal
Government Act995

marketable securityneansd

(&) anystock orshare of any corporation or local
government or company or society;

(b) any debenture, debenture stock, bond, note or other
security of a Government or of any corporation or local
government or company or society, whether or not
constituting a charge dhe assets of the Government,
local government, corporation, company or society;

(c) any right or interest, whether described as a unit or
otherwise, of a beneficiary under a unit trust schdme

() any of the units of which is quoted on a
recognised fiancial marketor

(i) thatis not a private unit trust scheme within the
meaning in sectiof3(2)or that is a unit trust
scheme registered under sect&@@AA(2) or
granted interim registration under
section63AC(2) or registered as a provisional
public trust under sectio®3ADA(2);

mining tenement conditional contradtas the definition it is
givenin sectionll;

moneyincludes a bill of exchange, a promissory note and all
sums expressed in the currency of Australia or in any other
currency;

mortgagehas the definition it is given in secti@2;
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off-the-plan conditional contracthas the definition it is given
in sectionl0;

Part IlIBA statementmeansd
(a) a section7/6AG statement;
(b) a sectior76AN statement;
(c) asection/6AT statement; or
(d) asectior/6ATG statement;

paymentincludes payment in money or by bill ofaange or
promissory note;

primary produce contrachas the definition it is given in
section9(2);

recognised financial markemeans a financial market
prescribed for the purposes of this definition;

related in relation to a general conditional comtrehas the
definition it is given in sectiof;

related corporatiormeans a related body corporate (as defined
in section9 of the Corporations Act);

right in respect of sharemeans a security, however described,
that is or represents a right, whethetual, prospective or
contingent, to be allotted or issued with an unissued marketable
security, whether or not any money or other consideration is to
be payable for the issue;

section76AG statemenineans a dutiable statement lodged
under sectiom6AG in relation to which the Commissioner has
not made a determination under seci®\G(5a);

section76AN statemenmeans a dutiable statement lodged
under sectiolf6AN in relation to which the Commissioner has
not made a determination under sec@@®N(4a)

section76AT statemenimeans a dutiable statement lodged
under sectiofl6AT in relation to which the Commissioner has
not made a determination under seci6AT(12);
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section76ATG statementeans a dutiable statement lodged
under sectiof6ATG in reldion to which the Commissioner has
not made a determination under seci®ATG(11);

stamp when used as a verb in relation to an instrument, means
to endorse the instrument in accordance with se@fr@sy

stamp Actmeans this Act or th€axation Adminigation
Act2003

subdivision conditional contrachas the meaning it is given in
sectionl2;

supply, in relation to an amount of GST, has the same meaning
as it has in the CommonwealliNew Tax System (Goods and
Services Tax) Ad999

surviving de fato partner of 2years in relation to a person
who has died, means a person who, immediately before the

personbs death was | iving in a de f a
person and had lived with the person on that basis for at least
2 years;

terminated onrelevant groundsin relation to a general
conditional contract, has the definition it is given in sectidn

unconditional, in relation to a general conditional contract, has
a meaning affected by secti@8;

unencumbered valudas a meaning affecteg bection33;

unit, in Parts Il and IlIB, has the definition it is given in
section63(1);

WA companymeans a company within the meaning of the
Cor por at h an s,ifofthetpargoses of the
CorporationsActt o be regi stered in Western Al

(2) Whenever a word or expression is defined in any Part, so that
the word or expression bears the defined meaning when used in
that Part, the word or expression shall, when used in the Second
Schedule or the ThirBchedule, be given the same meaning as
it bears in that Part unless the context in which it is used in that
Schedule otherwise requires.
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[Section4 inserted by Na37 of 1979 s4; amended by Nd.O
of 1982 s28; N0.81 of 1984 s3; No.84 of 1985 s3; No. 33 of
1987 s5; No.3 of 1989 s4; No.41 of 1989 s4; No.52 of
1991 s.7; No.39 of 1994 s15 and21; No.14 of 1996 s4;
No.48 of 1996 s31(1); No.57 of 1996 s4; No.13 of 1997
s.21 and 35; No22 of 1998 s50; No.53 of 1999 s17; No.10
of 2001 s166; No0.36 of 2001 s24; No.2 of 2003 s5; No.21
of 2003 s25; No.28 of 2003 s187; No.66 of 2003 s4 and
107(2); No.11 of 2004 s9; No. 12 of 2004 g4 and 21.]

4A. Treatment of amounts payable for GST

(1) In ascertaining thgalue of anything or the consideration for
anything, there is to be no discount for the amount of GST (if
any) payable on the supply of that thing.

(2) Areference in Part llIC to purchase price means the purchase
price without any discount for the amowftGST (if any)
payable on the supply of the vehicle.

[Section4A inserted by N3 of 1999 s33; amended by N@
of 2003 s6; N0.66 of 2003 s5.]

[5. Deleted by No. 2 of 2003 3]
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S.6

Part Il & Conditional contracts (interpretation)
[Heading inseréd by No12 of 2004 s15.]

6. Meaning of HfAeligible conditional

(1) Aneligible conditional contracis a contract for the sale of
property where

(&) completion of the contract is conditional on the
happening of an event;

(b) the parties tdhe contract do not have control over the
happening of the event, except to the extent that they are
required under the contract to use their best endeavours
to secure the happening of the event; and

(c) no other person who is related to a party to threract
has control over the happening of the event.
(2) However, none of the following is an eligible conditional
contractd

(@) a putoption and a call option (as defined in
section74B(1)) to which sectio@4B(6) applies;

(b) a contract for the salg a unit in a unit trust scheme as
defined in sectio®3(1);

(c) acontract that is subject to a condition which, in the
opinion of the Commissioner, constitutes an
arrangement or part of an arrangement to avoid or defer
the payment of duty.

[Section6 inserted by Nol2 of 2004 s15.]

7. Persons who are fArel atRado f or
(1) For the purposes of sectioBl)(c), 14(a) and 17BA(3),
persons areelatedif they ared
(@) joint owners of property;
(b) individuals who are ipartnership with each other;
(c) participants in the same joint venture;
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(d) family members;
(e) related corporations;

() atrustee and another trustee if there is any beneficiary
common to the trusts of which they are trustees, whether
thebeneficiary has a vested share or is contingently
entitled or may benefit from a discretionary trust;

(g) anindividual and a corporation, if the individual is a
majority shareholder, director or secretary of the
corporation or a related corporation;

(h) anindividual and a trustee, if the individual is a
beneficiary under the trust of which the trustee is a
trustee, whether the beneficiary has a vested share or is
contingently entitled or may benefit from a discretionary
trust;

(i) a corporation and austee, ifd

(i) the corporation, or a majority shareholder,
director or secretary of the corporation, is a
beneficiary of the trust of which the trustee is a
trustee; or

(i) arelated corporation to the corporation is a
beneficiary of the trust of whiicthe trustee is a
trustee,

whether (in either case) the beneficiary has a vested
share or is contingently entitled or may benefit from a
discretionary trust.

(2) For the purposes of subsectidn) d

(@) an illegitimate person shall be treated as ¢gitimate
child of that personds parents;

(b) itis irrelevant whether a relationship is of the whole or
half-blood, or whether it is a natural relationship or a
relationship established by a written law; and

(c) amajority shareholder in relation to @rporation is a
person who would have a substantial holding in the

As at 14 Aug 2010 Version 18-d0-02 page 9
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corporation under the def.i
in section9 of the Corporations Act even if the reference
in that definition to 5% were a references@o.

(3) For the purposesf subsectiorfl)(d), 2 persons afeamily
memberdf, in relation to one person, the other persod is

(&) achild or remoter lineal descendant of the person;
(b) a parent or remoter lineal ancestor of the person;

(c) a brother or sister of the personremoter lineal
descendant of a brother or sister of the person;

(d) an aunt or uncle of the person;

(e) the spouse, former spouse, de facto partner or former de
facto partner of the person;

(H afamily member referred to in paragrgpl, (b), (c) o
(d) of a person referred to in paragrgp)y or

(g) the spouse or de facto partner of a person referred to in
paragrapt{a), (b), (c) or (d).

[Section7 inserted by Ndl2 of 2004 s15; amended by Nd.1
of 2005 s6.]

8. Meaning of fAgneanle rcaoln tcroancdtiot i o

(1) A general conditional contracts an eligible conditional
contract, completion of which is conditional on the happening
of one or more of the following events, as specified in the
contractd

(&) the obtaining by the purchaser of a datitory private
taxation ruling by the Commissioner of Taxation of the
Commonwealth as to the consequences of the contract
with respect to taxation under a law of the
Commonwealth;

(b) the obtaining to the satisfaction of a purchaser under the
contract offunds or of approval to obtain funds to
finance the purchase;

page 10 Version 18-d0-02 As at 14 Aug 2010
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(©)

(d)

(e)

(f)
(9)
(h)
(i)
(),
(k)
0

(m)
(n)

the obtaining by the purchaser of a satisfactory building
inspection, geotechnical or environmental report from a
third party in relation to the property to be sold or
conveyed under theootract;

the obtaining by a vendor of the consent of the Minister
responsible for administering thend Administration
Act1997to transfer a lease of leasehold land to a
purchaser;

the authorisation of the payment to the purchaser of a
first home owner grant under th@rst Home Owner
Grant Act200Q

the obtaining by the purchaser of a licence to trade or the
grant of a franchise;

the obtaining by the vendor of a commercial property of
the renewal of an existing lease of the property;

the obtaining from the landlord of a leasehold business
by the vendor of the business of a new lease, or of an
assignment of the lease to a purchaser;

the sale of another property by the purchaser;

the obtaining by the vendor of the regititya of a plan
of subdivision, or of a strata plan or survey strata plan;

the obtaining by the purchaser of approval from a
regulatory body;

the results of the making of due diligence inquiries by
the purchaser where the results are to be mehsure
against objective criteria set out in the contract;

the issue of a certificate of title (however described) for
the property that is the subject of the contract;

a prescribed event.

(2) Except for the purposes of the definitions in sect@i, 11
and 12, a reference in this Act to a general conditional contract
is to be read as excluding a reference to a farming land
conditional contract, an othe-plan conditional contract, a
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mining tenement conditional contract or a subdivision
conditioral contract.

[Section8 inserted by Nal2 of 2004 s15.]

9. Meaning of Afarming | and conditional

(1) A farming land conditional contracis o

(&) ageneral conditional contract that is solely or
principally for the sale of farming land asfibed in
section75D(1); or

(b) a primary produce contract.

(2) A contract is gorimary produce contracif 8

(a) itis solely or principally for the sale of farming land as
defined in sectioir5D(1); and

(b) completion of the contract is affected lrysnibject to an
activity that constitutes primary production as defined in
section75D(1).

[Section9 inserted by Nal2 of 2004 s15.]

10. Meani ng-thegp | @amfdondi ti onal contracto

An off-the-plan conditional contracis a general conditional
cortract that includes provision fér

(@) the sale of a strata lot; and

(b) the construction on the strata lot, after the contract is
executed, of a building for commercial, residential or
mixed-use purposes.

[Section10 inserted by NdL.2 of 2004 s15.]

11 Meaning of Amining tenement conditio

A mining tenement conditional contrads a general
conditional contract for the sale of

(&) a mining tenement held under thigning Act1978
being a mining tenement within the meaning of that Ac
or theMining Act1904%
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12

13.

14.

(b) aright under a mining tenement in force under se&ion
of theMining Act1978

(c) aright of occupancy in force under secttoof the
Mining Act1978 or

(d) atenement, right or interest thabis

(i) similar to atenement or right described in
paragrapl{a), (b) or (c); and

(i)  held under the law of the Commonwealth or of
another State or a Territory, or under the law of
another country.

[Sectionll inserted by NdL.2 of 2004 s15.]

Meaning of disrudidtiivarmsaloncontracto

A subdivision conditional contracis a general conditional
contract for the sale of land, completion of which is conditional
on the obtaining by the purchaser of approval from the relevant
authorities to subdivide the land or pafthe land.

[Sectionl12 inserted by Ndl2 of 2004 s15.]

When a conditional contract becomes unconditional

A general conditional contract becomes unconditional when the
condition to which its completion was subject is fulfilled.

[Section13 inseted by No12 of 2004 s15.]

Termination of conditional contracts on relevant grounds

A general conditional contracttsrminated on relevant
groundsif &

(a) itis not carried into effect because the condition to
which it is or was subject canioe fulfilled for reasons
that are not within the control of a party to the contract
or a person who is related to a party to the contract; and
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(b) none of the parties has received or will receive a benefit
under the contract.

[Section14 inserted by NdL.2 of 2004 s15.]
[15-15B.Deleted by No. 2 of 200338
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16. Charge of duties on instruments

(1) From and after the commencement of this amd subject to
this sectionthe duties to be charged for the use of the Grow
or in respect of the instruments specified in the Second
Schedule shall be the duties specified opposite to those
instruments in that Schedule, which duties shall be in
substitution for the duties chargeable under the enactments
repealed by this Act.

(2) The duties specified in the Second Schedule shall be subject to
the exemptions specified in the Third Schedule or otherwise by
or under this Act and in any other Act for the time being in
force.

(3) Where an instrument which relates to property s#im or
deemed to be situate in, Western Australia or to any matter or
thing done or to be done in Western Australia

(a) is executed in Western Australia and held in some place
outside Western Australia; or

(b) is executed in some place outside Wiestustralia and
held in that place or another place outside Western
Australia,

the provisions of a stamp Act shall extend and apply to the
instrument, notwithstanding that the instrument is not in
Western Australia, in all respects as if the instrumare
executed and held in Western Australia.

(4) Despite anything else in this Part or in the Second Schedule,
duty is not chargeable on a general conditional contract if the
contract is not required to be lodged with the Commissioner
because of the opéian of sectionl7BA(4).
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(5)

(6)

(7)

Despite anything to the contrary in this Act, duty is not
chargeable on an instrumeint

(a) specified in any of itemd to 12, 14A, 15, 17 dt9 of
the Second Schedule; and

(b) first executed on or afterJuly 2008,
unless it is a continuing instrument.

The reference in subsecti@) to an instrument specified in an
item of the Second Schedule includes a reference to an
instrument that would, but for this section, be chargeable with
duty as if it were such anstrument.

In subsectior5) &
continuing instrumentmeansd

(&) an instrument of conveyance or transfer that replaces
another instrument for the conveyance or transfer of the
same property where the replaced instrument was first
executed before duly 2008; or

(b) aninstrument of conveyance or transfer widere

(i) the conveyance or transfer of property is made in
accordance with an arrangement made on or after
28 November2007; and

(i)  the sole or principal purpose of the arrangement
was to dedr the conveyance or transfer of the
property until LJuly 2008 or later so that the
rates of duty applicable under tbaties
Act2008would apply to the conveyance or
transfer.

[Section16 amended by N@1 of 1961 s2; No.3 of 1971 s2;
No0.37 of 199 s.14; No.112 of 1982 s3; N0.98 of 1986 s4;
No.33 of 1987 s6; No.41 of 1989 s7; No.2 of 2003 s8;
No.12 of 2004 s16; No. 12 of 2008 &.]
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17. Liability to pay duty

(1) The person liable to pay duty on an instrumet is

(@) if a per®n is specified in the Second Schedule as the
person liable to pay the duty on the instrungenthat
person;

(b) if another person is expressly liable under any other
provision of a stamp Act to pay the dutythat other
person;

(c) ifthe instrument ig dutiable stateme#t the person
required to lodge the dutiable statement; or

(d) in any other casé the party to the instrument by
whom or on whose behalf it is held.
(2) Nothing in this section is to be takén

(a) to exonerate any other person frany liability imposed
on the person under a stamp Act; or

(b) to exempt any instrument or matter from any duty to
which it is liable under a stamp Act.

(3) A person who is liable to pay duty is also liable to pay any
penalty tax, interest or other amayayable under a stamp Act
in connection with the duty.

[Sectionl7 inserted by N&® of 2003 s9; amended by N&6
of 2003 s6.]

17A.  Time for payment of duty

(1) The liability to pay duty on an instrument ariges
(@) when the instrument is firgixecuted; or

(b) if the instrument is a dutiable statement, on the
occurrence of the transaction or event to which the
statement relates.

(2) The duty is payable within one month after the date of the
assessment notice.
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(3) Subsectior{2) does not applin a particular case if a provision
of a stamp Act specifies that in that particular case duty is
payable at, or within, a different time or period.

(4) A taxpayer must pay the duty within the time required by
subsectior{2) or that other provision.

Peralty: $5000.
[Section17A inserted by N@ of 2003 s9.]

17AA. Time for payment on certain conditional contracts

(1) The duty on a farming land conditional contract or a mining
tenement conditional contract is payable withimiéhths after
the date o which the contract was first executed or one month
after the date of the assessment notice, whichever is the later.

(2) The duty on an ofthe-plan conditional contract or a
subdivision conditional contract is payable withigears after
the date on wich the contract was first executed or one month
after the date of the assessment notice, whichever is the later.

[Section17AA inserted by Nd.2 of 2004 s17.]

17B.  Requirement to lodge instrument

(1) A person who is, or may be, liable to pay dutyaonnstrument
except a mortgage must lodge the instrument with the
Commissioner within 2nonths after the date on which the
instrument was first executed.

Penalty: $300.

(1a) The person who is, or may be, liable to pay duty on a mortgage
must lodge thenortgage with the Commissioner each time a
liability arises under sectid®i7, and must lodge it within
2 months after the respective liability date as defined in
section81.

(2) Subsectior{l) does not apply in a particular case if a provision
of a stampAct specifies that in that particular case the
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instrument must be lodged at or within a different time or
period.

[Section17B inserted by N@ of 2003 s9; amended by N&6
of 2003 s7; No.12 of 2004 s22.]

17BA. Time for lodging certain conditional contracts

(1) If a general conditional contract becomes unconditional within
onemonth after the date on which it was first executed, then the
person who is, or may be, liable to pay duty on the contract
must lodge the contract with the Commissionehimi2 months
after the date on which it was first executed.

Penalty: $300.

(2) If a general conditional contract is not required to be lodged
under subsectiofl), then the person who is, or may be, liable
to pay duty on the contract must lodge thetcactd

(&) within onemonth after the date on which the contract
becomes unconditional; or

(b) within 12months after the date on which the contract
was first executed,

whichever is earlier.
Penalty: $300.

(3) Despite subsectiof?), if a vendotis related to a purchaser then
the person who is, or may be, liable to pay the duty on the
contract must lodge the contract with the Commissioner within
2 months after the day on which the contract was first executed.

Penalty: $300.

(4) Despite subseitins(1), (2) and (3), a person is not required to
lodge a general conditional contract with the Commissioner if
the contract is terminated on relevant grounds before it is
required to be lodged under this section.
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(5) The person who is or may be liabtegay duty on a contract of
any of the following kinds must lodge the contract with the
Commissioner within 2nonths after the day on which the
contract was first executed

(@) afarming land conditional contract;

(b) a mining tenement conditionebntract;

(c) an offthe-plan conditional contract;

(d) a subdivision conditional contract.
Penalty: $300.

[Section17BA inserted by Nd.2 of 2004 s18.]

17C.  Instrument to be endorsed when duty paid etc.

(1) Wheno
(@) duty is paid on an instruemt;

(b) penalty tax or any other amount payable under a stamp
Act in respect of an instrument is paid,;

(c) the payment of duty payable on, or penalty tax or any
other amount payable under a stamp Act in respect of,
an instrument is waived;

(d) the Comnissioner assesses an instrument as being not
chargeable with duty;

(e) the Commissioner exempts an instrument from duty; or
(H the Commissioner allows a reduction of the duty
payable on an instrument,
then the Commissioner must
(g) endorse the inmiment accordingly; or

(h) if the instrument is dealt with under a special tax return
arrangemend issue a stamp duty certificate in
accordance with the arrangement.

(2) An endorsement under subsect{@h must be made in a
prescribed manner.
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(3) Aninstrument is taken to be endorsed in accordance with
subsectior{l) if the Commissioner endorses, in a prescribed
manner, a copy or memorandum of the instrument under
section20 of theTaxation Administration A@Q003

(3a) Aninstrument is taken to be emded in accordance with
subsectior{l) if the Commissioner endorses it under
section31B(15), 63A(2), 72(4), 74(4), 77(2) or 77A(11).

(4) The grant or transfer of a licence (as defined in se@®) is
taken to be endorsed in accordance with subse(ijomhen it
is granted or transferred.

(5 An endorsement of an instrument, or on a copy or memorandum
of an instrument, in a prescribed manner is prima facie evidence
of the matters noted in the endorsement.

(6) The Commissioner may, at the requesa giarty to an
instrument specified in the Third Schedule, endorse the
instrument as exempt from duty.

(7) Inthis Act, a reference to endorsing an instrument is to be read
as including a reference to issuing a stamp duty certificate in
relation to the insument under subsectigh)(h).

[Section17C inserted by N@ of 2003 s9; amended by N&6
of 2003 s8; No. 12 of 2004 23]

18. How instruments to be written

Every instrument shall be written in such a manner as to leave a
blank space at lead0 millimetres deep at the top of the first

page or face of that instrument as a place for stamping thereon
the amount of duty paid in respect of that instrument.

[Section18 inserted by NA®B7 of 1979 s16; amended by N&
of 2003 s10.]
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109. Instruments to be separately charged with duty in certain
cases
Except where express provision to the contrary is made by this
or any other AcbH
(&) an instrument containing or relating2ar moredistinct
matters is to be separately and distinchigrged, as if it
were a separate instrument with duty in respect of each
of the matters;
(b) aninstrument made for any consideration in respect
whereof it is chargeable withd valorenduty, and also
for any further or other valuable consideration, is to be
separately and distinctly charged, as if it were a separate
instrument, with duty in respect to each of the
considerations.
[Section19 amended by N@.of 2003 s11.]
20. Reduction of duty if matter not carried into effect
(1) The amount of duty payable on an instrument is reduced by the

amount of the full duty payable in respect of a matter included
in the instrument if the Commissioner is satisfied that

(@)
(b)
(©)

the matter has ndieen, and will not be, carried into
effect;

the taxpayer has not received, and will not receive, a
benefit in respect of the matter; and

the reason the matter was not, and will not be, carried
into effect is not merely to enable a replacement
transaction to be entered into.

(2) The amount of duty payable on an instrument is reduced in
accordance with subsecti@d) if the Commissioner is satisfied

thato

(@)

a matter included in an instrument has not been, and will
not be, carried into effect;
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3)

(4)

(5)

(b) the taxpayer has received, or will receive, a benefit in
respect of the matter;

(c) the value of the benefit is less than the full duty payable
in respect of the matter; and

(d) the reason the matter was not, and will not be, carried
into effect isnot merely to enable a replacement
transaction to be entered into.

The amount of duty payable on the instrument is reduced by the
amount of the difference between the value of the benefit
referred to in subsectiq®)(b) and the amount of the full gut
payable in respect of the matter.

A taxpayer receives a benefit in respect of a mattduded in

an instrument if, as a result of the matter not being carried into
effect, an amount of money, or a right, property or service, is
receivedd

(@) bythe taxpayer; or

(b) with the consent, or at the direction of, the taxpayer, by
an independent person.

A taxpayer receives a benefit in respect of a matter contained in
an instrument chargeable as a conveyance or transfer of
property ifd

(&) the irstrument provides for or contemplates the
conveyance or transfer of the property to an independent
person;

(b) under an agreement, arrangement or understanding
between the taxpayer and another party, the property has
been or is to be conveyed or trangddrto that other
party or to another person; or

(c) the taxpayer obtains exclusive use or control of the
property under a term contract (however described),
whether or not the contract is for any reason not fully
carried into effect.
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(6)

(7)

(8)

(9)

[21.
[22.
[23.
[24, 25.

26.

Where a taxpayeaeceives a benefit of the kind described in
subsectior({5) the value of the benefit is the amount of the full
duty payable in respect of the matter.

For the purpose of calculating the value of a benefit received by
a taxpayer in respect of a mattether than a benefit of the kind
described in subsecti@b)), an amount equal to the amount (if
any) required to restore the taxpayer to the position the taxpayer
would have been in if the matter had not been included in the
instrument, is not to be takémo account.

Subject to sectio7 of theTaxation Administration A@Q003

the Commissioner must make any reassessment necessary to
give effect to this section.

In this sectiord

full duty, in relation to a matter, meatiee amount of dutjhat
would, but for this section, be payable in respect of the matter;

independent personn relation to a matter, means a person who
is not a party to the instrument that includes the matter;

party, in relation to a matter, means a person who is & part
the instrument that includes the matter;

replacement transactionin relation to a matter, means a
transaction between the taxpayer and an independent person that
is substantially similar in effect to the transaction that was to

have been effected lilge instrument that includes the matter.

[Section20 inserted by N& of 2003 s12.]
Deleted by No. 2 of 2003 K2.]

Deleted by No37 of 1979 s18.]

Deleted by No. 2 of 2003 E2.]

Deleted by No37 of 1979 s20.]

Factsand circumstances affecting duty to be set forth in
instrument
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(1) All the facts and circumstances affecting the liability of any
instrument to duty, or the amount of the duty with which any
instrument is chargeable, are to be fully and truly set farthe
instrument; ané person must npwvith intent to defraud the
Crownd

(@) executeany instrument in which all the said facts and
circumstances are not fully and truly set forth; or

(b) being employed or concerned in or about the preparation
of anyinstrumentneglect or omitully and truly to set
forth therein all the said facts and circumstances.

Penalty: $2M00.

(1a) For the purposes of subsectidn) the suppression from an
instrument of any fact or circumstance referred to in
subsectior{l) or the inclusion therein of any matter that is
known to be false in a material particular is prima facie
evidence of intent to defraud the Crown.

(2) The Commissioner may, in a case in which he considers that the
circumstances so require, permit any emaan instrument to be
corrected before the instrument is stamped.

(3) A person who, after an instrument has been stamped, alters the
instrument in any manner which may increase its liability to
duty shall produce the altered instrument, within one dalen
month after the making of the alteration, to enable the
Commissioner toeassess the amount of duty payable on the
instrument.

Penalty: $2M00.

As at 14 Aug 2010 Version 18-d0-02 page 25

Extract from www.slp.wa.gov.au, see that website for further information



Stamp Act 1921
Part 1l General provisions

s. 27

(4) For the purposes of this section facts and circumstances referred
to in subsectiorfl) that are sewfth in a document
accompanying an instrument when it is presented for stamping
are to be regarded as being set forth in that instrument.

[Section26 amended by N&13 of 1965 $4(1); No.37 of 1979
s.21; No.81 of 1984 s3; No.33 of 1987 s8; No.20 of 1996
s.18; No.2 of 2003 s13/]

27. Instruments not stamped inadmissible except in criminal
proceedings

(1) Except as otherwise provided Aystamp Acho instrument
chargeable with duty and executed in Western Australia, or
relating, wheresoever executed, to any property situate or
deemed to be situate or to any matter or thing done or to be
done in Western Australia, shall, except in criminal
proceedigs, be pleaded or given in evidence or admitted to be
good, useful, or available in law or equity, unless it is stamped
in accordance with the law in force at the time when it was first
executed.

(2) Any document executed in Western Australia, or relating
wheresoever executed, to any property situate or to any matter
or thing done or to be done in Western Australia, which

(a) affords any evidence @
(i) an acquisition to which secti@1B applies;
(i) atransfer to which secti@1C applies;

(i) a disposition to which sectiofBDAA(1) applies;
or

(iv) atransaction referred to in sectionA(1);
and
(b) is a documend

() relating to an acquisition, transaction, disposition
or transfer for which a dutiable statement is
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required to be lodgkunder sectioB1B, 31C,
73DAA(1) or 77A; but

(i)  which is not itself chargeable with duty,

shall not, except in criminal proceedings, be pleaded or given in
evidence or admitted to be good, useful, or available in law or
equity, unless dutiable sttement has been lodged under
section31B, 31C, 73DAA(1) oi77A in respect of the

acquisition, transaction, disposition or trangéewhich that
document relates and the duty with whichdiigiable statement

is chargeable has been paid.

(3) Section29 and 30 and this section do not apply to an
instrument or a document relatingao acquisition, transaction
or transfer for which dutiable statement is required to be
lodged under sectiodilB, 31C or 77A, and this section does not
apply to an instrumentr@ document relating to a disposition
for which a dutiable statement is required to be lodged under
section73DAA(1), where the instrument or document is
pleaded in a pleading filed in any court, or tendered as evidence
in any court, on behalf of a parfiyot being a person who is
liable to pay the duty in respect of the instrumerdurable
statementas the case required)

(&) inthe case where the instrument or document is pleaded,
if before the pleading is filed in the court, the perdon

() hasinformed the Commissioner of the name of
the person liable to pay the duty in respect of the
instrument odutiable statemenand

(i) has lodged

(D  the instrument or a copy of the
instrument; or

(I the document or a copy of the
document,

as thecase requires, with the Commissioner;
and
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28.

(1)

(b) in the case where the instrument or document is
tendered, if the court is satisfied that the pe&on

(i) has informed, or will in accordance with

arrangements approved by the court, inform the
Commissioneof the name of the person liable to

pay the duty in respect of the instrument or
dutiable statemenand

(i)  has lodged, or will in accordance with
arrangements approved by the court, lodge

()  the instrument or a copy of the
instrument; or

(I the document or a copy of the
document,

as the case requires, with the Commissioner.

[Section27 amended by N6.7 of 1966 s3; No.102 of 1970
S.4; N0.98 of 1986 s6; No.33 of 1987 s9; No.41 of 1989
s.8; N0.39 of 1994 s18; No.41 of 1995s.4(1); No.20 of
1996 s.19; No.13 of 1997 s36(1); No.22 of 1998 s31;
No.36 of 2001 s14; No.2 of 2003 s14; No.66 of 2003 s9;
No.11 of 2005 s7.]

No instrument to be registered etc. unlesstamped

A person whose duty it is to reiwe, register, enrol, enter or
recordd

(&) any original instrument or duplicate or counterpart

instrument or any copy of an instrument shall not, if the
original instrument is chargeable with duty or is exempt

from duty or would, if it were in Westernustralia, be

so chargeable or exempt, receive, register, enrol, enter or
record the original instrument, duplicate or counterpart
instrument or copy unless he is satisfied that the original
instrument has been stamped or is exempt from duty or
that the duficate or counterpart instrument or copy has

been stamped under subseci{@)) as the case requires;
or
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(b) any document referred to in secti®n(2) shall not
receive, register, enrol, enter or record that document
unless he is satisfied thatlatiablestatement has been
lodged under sectioBlB, 31C, 73DAA(1) o7 7Ain
respect of thacquisition, transaction, disposition
transfer to which that document relates and that the duty
with which the dutiable statement is chargeable has been
paid.

Penalty:$20000.

(2) A person referred to in subsectifi) may refer any question
concerning the liability to duty of an original instrument,
duplicate or counterpart instrument or copy of an instrument to
the Commissioner for determination.

(3) When an origial instrument has not been stamped and the
Commissioner is satisfied that it is not reasonably practicable to
present the original instrument for stamping, he may, at the
request of any person and on payment of the duty which is
chargeable on the originaistrument, stamp the duplicate or
counterpart or copy thereof as if it were the original instrument.

(4) If a caveat relates to an instrument which is liable to duty or a
document referred to in secti@i(2) the registrar must reject
the caveat unless

(@) the instrument or the dutiable statement relating to the
document has been stamped; or

(b) the registrar is satisfied, on evidence provided by the
person lodging the caveat, that the instrument or the
dutiable statement relating to the document, e
lodged with the Commissioner for assessment.

Penalty: $2M00.
(5) If a caveat relates to an instrument that is not liable to duty the

registrar may reject it unless when it is lodged it is accompanied
by a statutory declaratich

(a) stating thathe instrument is not liable to duty; and
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(6)

(1)

(2)

(b) setting out why the instrument is not liable to duty
(including reference to any relevant provisions of a
stamp Act).

In subsection$4) and (5)0

caveatmeans a caveat lodged unéer
(@) PartV of theTransfer of Land Act893 or
(b) theMining Act1978

registrar means the Registrar of Titles or a mining registrar
within the meaning of thMining Act1978(as the case
requires).

[Section28 inserted by NA®B7 of 1979 s22; amended by
No0.93 of 182 s.4; No.81 of 1984 s9; No.98 of 1986 s7;
No.33 of 1987 s10; No.41 of 1989 s9; No.36 of 2001 s15;
No.2 of 2003 s15; No.66 of 2003 s10.]

Production of instruments as evidence

Uponproduction of an instrument chargeable vétty duty or a
document referred to in secti@i(2) (other than a document
relating to a disposition to which sectidBDAA(1) applieskas
evidence in any court of civil judicature, or before any arbitrator
or referee, notice shall be taken by the coultitator or

referee ofwhether, and to what amount, the instrument has been
stampedr of any failure to comply with secti@1B(1), 31C(1)

or 77A(1)in respect of thacquisition, transactioar transfer to
which that document relates, or to pay the duty with which the
dutiable statement required to be lodged under se8liBn31C

or 77Ain respect of thaacquisition, transactioar transfer is
chargeable, as the case requires.

If an instrument referred to in subsecti@) is one which may
legally be stamped at the time of production, it may, on payment
to an officer of the relevant court or to the arbitrator or referee
concerned of the amount of unpaid duty and of@malty tax
payalbe in respect of the instrumenrtte received in evidence,
saving all just exceptions on other grounds.
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(2a) If a document referred to in subsecti{d) relates to an
acquisition, transactioar transfer in respect of whichdaitiable
statement is requireid be lodged under secti®iB, 31C or
77A and either the dutiable statement has not been lodged or the
duty with which the dutiable statement is chargeable has not
been paidthe document may, on production to an officer of the
relevant court or to therlaitrator or referee concerned of the
dutiable statemeraind payment to him of the amount of duty
and of anypenalty tax payable in respect of the dutiable
statementbe received in evidence, saving all just exceptions on
other grounds.

(3) On receiving pyment under subsectig®) or (2a) the officer of
the court, arbitrator or referee concerned shall forthwith transmit
to the Commissioner the instrumentdutiable statement
concerned, together with the duty and aeyalty tax paid in
respect of the insument or dutiable statement

(4) On receiving the instrument or dutiable statement the
Commissioner is to make an assessment of the duty payable on
it, iIssue an assessment notice, stamp the instrument or dutiable
statement and return it to the offiadrthe court, arbitrator or
referee with the assessment notice.

(5) Section23(3) of theTaxation Administration A@003does not
apply to an assessment notice referred to in subsddjion

[Section29 amended by N8.of 1974 s10; No.37 of 1979
S.23; N0.98 of 1986 s8; No.33 of 1987 s11; No.57 of 1997
s.113(1); No.36 of 2001 s16; No.2 of 2003 s16; No.66 of
2003 s.11.]

30. Secondary evidence

(1) In proceedings in any court of civil judicature or before any
arbitrator or referee, sesdary evidence ad

(&) an instrument may, if the instrument is one which may
then legally be stamped, be admitted, saving all just
exceptions on other grounds, notwithstanding that the
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instrument is chargeable with duty and has not been
stamped, if theuty and anypenalty tax payable in
respect of the instrumeate paid to an officer of that
court or to the arbitrator or referee, as the case requires;
or

(b) adocument referred to in sectidi(2) (other than a
document relating to a disposition to whi
section73DAA(1) appliesmay be admitted, saving all
just exceptions on other grounds, on production to an
officer of that court or to the arbitrator or referee of a
dutiable statement lodged under secB8aB, 31C or
77A and payment to him of the amduwf duty and of
anypenalty tax payable in respect of the dutiable
statement.

(2) On receiving payment under subsectjibhthe officer of the
court, arbitrator or referee is to deliver the instrument or
dutiable statement to the Commissioner togethtr thie duty
and any penalty tax paid in respect of the instrument or dutiable
statement.

(3) On receiving the instrument or dutiable statement the
Commissioner is to make an assessment of the duty payable on
it, ISsue an assessment notice, stamp theuimsint or dutiable
statement and return it to the officer of the court, arbitrator or
referee with the assessment notice.

(4) Section23(3) of theTaxation Administration A@Q003does not
apply to an assessment notice referred to in subsd8jion

[Sedion 30 inserted by N®8 of 1986 s9; amended by N&3
of 1987 s12; No.36 of 2001 s17; No.2 of 2003 s17; N0.66
of 2003 s12.]

3L Stamped instruments as evidence

An instrument that has been stamped or is taken to have been
stamped®

(@) isadmissible in evidence; and
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(b) exceptin proceedings under Pamf theTaxation
Administration AcR003 the endorsement of the
instrument is conclusive evidence that the assessment is
correct.

[Section31 inserted by NdlL2 of 2004 s24.]
[31AA-31AC, 31A. Deleted by No. 2 of 2003 18.]

31B. Payment of duty on statements in absence of dutiable
instrument

(1) A person who acquires an interest by way of an acquisition to
which this section applies shall, withimi#nths after the
acquisition, lodge statement with the Commissioner in respect
of the acquisition.

Penalty: $2M00.
(2) A dutiable statement must be prepared in an approved form.

(3) Subject to subsectiq®), this section applies to any of the
following &

(&) the acquisition of beniial ownership of an estate or
interest ind

(i) freehold land, whether or not registered under the
Transfer of Land Act893

(i) a Crown lease registered under Tmansfer of
Land Act1893 or

(i)  a mining tenement registered under khaing
Act1978

or any buildings on, or fixtures annexed to, or to
buildings on, any such land, lease or tenement if the
land, lease or tenement is situated in Western Australia;

(b) the acquisition of beneficial ownership of chattels (as
defined in sectiof70) and other property (as defined in
section70);

(c) the acquisition of beneficial ownership of chattels (as
defined in sectiof0) acquired as part of a series of

As at 14 Aug 2010 Version 18-d0-02 page 33

Extract from www.slp.wa.gov.au, see that website for further information



Stamp Act 1921

Part 1l

s.31B

General provisions

(4)

(5)

(6)

(7)

acquisitions or transactions relating to chattels and to
other property (as defined in $iem 70) at least one of
which changes, or is or includes an agreement to change
the beneficial ownership of the other property;

(d) the acquisition of a business asset (as defined in
section74C) of a business in circumstances in which
section74C apples.

A merger of a corporatiorCompany A with and into another
corporation Company B in circumstances where neither
subsectior{5) nor subsectio(b) applies is taken to effect an
acquisition by Company B of the beneficial ownership of the
propertyof Company A, and this section applies to that
acquisition.

A merger of corporations (thmerging corporation$ in
circumstances where another corporatiGorfpany G results

as a consequence of the merger is taken to effect an acquisition
by CompanyC of the beneficial ownership of the property of

the merging corporations, and this section applies to that
acquisition.

A merger of corporations (thmerging corporation¥ with and
into each other in circumstances where each of the merging
corporatons continues in existence is taken to effect an
acquisition by the merging corporations, jointly, of the
beneficial ownership of 50% (in value) of the property of the
merging corporations, and this section applies to that
acquisition.

Whered

(&) section73F applies to a transaction relating to a business
licence; and

(b) the business licence is of a kind prescribed for the
purposes of this section,

the transaction is taken to be an acquisition to which this section
applies.
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(8) This section doesot apply tod
(@) an acquisition effected by an instrument that is

() chargeable with duty under itefnor 6 of the
Second Schedule; or

(i)  exempt from duty;
or

(b) an acquisition evidenced by an instrument if the
instrument is chargeable witluty under iten of the
Second Schedule; or

(c) an acquisition evidenced by an instrument which, if the
acquisition were effected by that instrument
(irrespective of whether it is practicable or possible to do
s0), would be an acquisition effected byiastrument
that isd

(i) exempt from duty; or

(i) chargeable with duty under itenof the Second
Schedule;

or
(d) an acquisition which, if it were effected by an
instrument (irrespective of whether it is practicable or
possible to do so), would ledfected by an instrument
that isd
() exempt from duty; or

(i) chargeable with duty under itenof the Second
Schedule;

or

(e) an acquisition relating to chattels and other property as
referred to in subsectid®)(b) unless this section would
have applied to the acquisition if it had only related to
the other property; or

() atransaction relating to chattels as referred to in
subsectior{3)(c) unless at least one of the transactions
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(9)

(10)

(11)

(12)

(13)

in the series relates to other property (as defined in
secton 70) and i9

(i) dutiable (as defined in secti@®); or
(i) atransaction to which subsecti) applies;
or

(g) the acquisition of beneficial ownership of property of a
bankrupt under sectidsB of theBankruptcy Acfl9660f
the Commonwealthgr

(h) an acquisition that occurs on or afteiuly 2008.

A dutiable statement lodged under subsedtigns taken to be
an instrument of conveyance of property and is chargeable with
duty accordingly.

Each person from whom another persos imade an acquisition
to which this section applies shall, withimnths after the
acquisition is made, notify the Commissioner in an approved
form that the acquisition has been made.

Penalty: $2M00.

Nothing in this section prevents the jointkirey of a

notification under subsectiq0) in respect of an acquisition by
any 2 or more parties to the acquisition who are required to
make the notification.

The requirement to lodge a dutiable statement under
subsectior{l) or give notification nder subsectio(lL0) ceases

to apply if an instrument that evidences the acquisition and is
chargeable witlad valoremduty is executed at any time after

the acquisition was made, but nothing in this subsection affects
the liability of a person for an offiee against subsecti¢h)

or (10) committed before the instrument was executed.

Where subsectiofl2) has effect, the instrument referred to in
that subsection is to be regarded, for the purposes of
sectionsl6(5) and 17A, as having been first execuon the day
on which the acquisition was made.
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(14) If an instrument is executed as referred to in subsei®n
after a dutiable statement has been lodged under subsdgtion
subsectior{9) ceases to apply to the dutiable statement unless
duty hasalready been paid in respect of it.

(15) If duty has already been paid as mentioned in subsgd#n
the instrument is not chargeable watth valoremduty but the
Commissioner, on being requested to do so, is to endorse on the
instrument the duty paid

[Section31B inserted by N&6 of 2003 s13; amended by
No.31 of 2006 s4; No. 12 of 2008 $£.]

31C.  Preparation of dutiable statement about voluntary transfers
under the Financial Sector (Transfers of Business) A@é999
of the Commonwealth

(1) If assets of a body (theansferring body are transferred to
another body (theeceiving body under Par8 of theFinancial
Sector (Transfers of Business) A8B9of the Commonwealth,
the receiving body must, withinrBonths after the transfer,
lodge a satement with the Commissioner in respect of the
transfer, but only if the assets are property of a kind that, if there
was an instrument effecting or evidencing the transfer, duty
would be chargeable on the instrument.

Penalty: $2M00.

(1a) Subsectior{l) does not apply to a transfer that occurs on or
after 1July 2008.

(2) A dutiable statement must be prepared in an approved form.

(2a) A dutiable statement lodged under subsedfigns taken to be
an instrument of transfer of the assets and is eladtg with
duty accordingly.

(2b) Duty is payable by the receiving body.
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(3) Section31B does not apply to, or in relation to, the transfer.

[Section31C inserted by N&6 of 2001 s18; amended by
No.2 of 2003 s20; No.66 of 2003 s14; No. 12 of R08 s.7.]

[31D. Deleted by No. 2 of 200321.]
[32. Deleted by No. 2 of 200322.]

33. Valuation of land or other property

(1) When determining the value of any land or other property for
the purpose of a stamp Adt

(a) the existence of anyverriding power of revocation or
reconveyance is to be disregarded,;

(b) the value of an undivided share in the land or other
property, whether held jointly or in common, is to be
ascertained by multiplying the total value of the land or
other property byhe share expressed as a fraction; and

(c) when applying the ordinary principles of valuatidn

() itisto be assumed that a hypothetical purchaser
would, when negotiating the price of the land or
other property, have knowledge of all existing
information relating to the land or other property;
and

(i)  no account is to be taken of any amount that a
hypothetical purchaser would have to expend to
reproduce, or otherwise acquire a permanent
right of access to and use of, existing information
relating tothe land or other property.

(2) When determining the unencumbered value of any daradher
property for the purposes of a stamp Act

(&) an encumbrance on the land or other property is to be
disregarded; and
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(b) aninterest, agreement or arrangengeat being an
encumbrance) that

() has the effect of reducing the value of the land or
other property; and

(i)  was granted or made on or after
27 Decemberl 996,

is, subject to subsectidB), to be disregarded.

(3) Aninterest, agreement or arglement is not to be disregarded
if, i n the Comini ssionerds opinion

(a) itwas not granted or made for the purpose of reducing
the value of the land or other property; and

(b) it was not granted to or made in favourdof
() the taxpayer,

(i) inthe @ase of an instrument chargeable under
item 19 of the Secon8cheduled the person on
whom the land or other property is settled or
agreed to be settled, or to whom the land or other
property is given or agreed to be given, or for
whom it is declared to beeld in trust;

(i)  inthe case of a relevant acquisition to which
Division 3 of Part IlIBA applie® the person
who acquired the majority interest or further
interest;

(ila) in the case of a relevant acquisition to which
Division 3b of Part IlIBA applkesd the person
who acquired the controlling interest or
additional interest; or

(iv) aperson who is associated with, or related to
(within the meaning of sectior6), a person
referred to in subparagragi, (i), (iii) or (iiia).
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(4) In this sectiord
land includes an estate or interestiin

(@) freehold land, whether or not registered under the
Transfer of Land Act893

(b) a Crown lease registered under Tmansfer of Land
Act1893 or

(c) a mining tenement registered under Khaing
Act1978

or any buildings on, or fixtures annexed to, or to buildings on,
any such land, Crown lease or mining tenement.

[Section33 inserted by N&® of 2003 s22; amended by Nd.1
of 2004 s10; N0.36 of 2005 $4.]
[33A. Deleted by No. 2 of 200322.]

34. Duplicates and counterparts

A duplicate or counterpart of a stamped instrument is
chargeable with duty under ite®nof the Second Schedule.

[Section34 inserted by N&® of 2003 s22.]
[34A-34C. Deleted by No. 2 of 200322.]

35. Unlodgedtransfersd i ndependent personds obl i g:

(1) Thissection applies in relation to a transfer of property if the
instrument of transfer has not been lodged before the end of the
period within which it is required under a stamp Act to be
lodged.

(2) Where a person who is not a party to the trandfer
(@) has custody or control of the instrument of transfer; or
(b) in dealing with the property, acts on the authority of, in
reliance on or in pursuance of the instrument of transfer,

the person must lagk the instrument, or notify the
Commissioner about the instrument, as soon as practicable after
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the person becomes aware, or ought reasonably to have become
aware, that the instrument has not been lodged before the end of
the period within which it is regred to be lodged under a

stamp Act.

Penalty: $2M00.
(3) A notification under subsectiq) must set out, to the extent

that the information can be ascertained from the transfer or is
otherwise known to the persén

(@) the nature of the transfer;
(b) the names of the parties to the transfer;
(c) the date on which the transfer was first executed;

(d) asummary of the principal terms of the transfer (such as
the property to which it relates and the consideration
paid or payable); and

(e) any presdbed information.

(4) In this sectiord

instrument of transfermeans an instrument of transfer, or a
dutiable statement, on which duty is payable under 4erhthe
Second Schedule;

transferincludes conveyance.

[Section35 inserted by N& of 2003s.22; amended by No. 66
of 2003 s107(3).]

36. Mode of calculatingad valoremduty in certain cases
Where an instrument is chargeable vathvalorenduty in
respect ob

(&) any money in any currency other than the currency of
Australia; or

(b) anymarketable security or right in respect of shares,
the duty shall be calculated on the value of the money in the

currency of Australia according to the current rate of exchange
in Western Australia on the date of the instrument, or of the
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[37.

38.

39.

(1)

(2)

3)

marketable secity or right in respect of shares according to the
average price thereof on that date.

[Section36 amended by NO3 of 1966 s5; No.37 of 1979
S.27; No.2 of 2003 s23.]

Deleted by No. 2 of 2003 24.]

Instruments held in escrow

For thepurposes of a stamp Act an escrow is taken to be an
instrument duly executed and delivered and is liable to duty
accordingly.

[Section38 inserted by N&® of 2003 s24.]

Determining whether securities are situated in Western
Australia

A marketdle security or right in respect of shares of a WA
company is, for the purposes of a stamp Act, taken to be
situated in Western Australia, irrespective of where the register
on which it is registered by the company is situated and despite
section1070A(4)of the Corporations Act or any other law.

A marketable security or right in respect of shares of a foreign
company is, for the purposes of a stamp Act, taken to be
situated in Western Australia if it is registered on a register kept
by the company iWestern Australia.

A unit in a unit trust scheme is, for the purposes of a stamp Act,
taken to be situated in Western Australi if

@ the schemeds princiopal regi ster

Australia; or

(b)) where the schemeoskegiini nci pal
Western Australi a, t he scheme

scheme does not have a manager, the trustée, is
() anindividual, resident in Western Australia,;
(i) a WA company; or
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(i)  aforeign company with a registered office under
the Corporatios Act in Western Australia.

(4) A marketable security or right in respect of shares of a company
that is taken under the Corporations Act to be registered in
another State or Territory is, for the purposes of a stamp Act,
taken not to be situated in WestéAustralia even if it is
registered on a register in Western Australia.

(5) Subsectior{l) is declared to be a Corporations legislation
displacement provision for the purposes of sed@@rof the
Corporations Act in relation to sectid®70A(4) of thatAct.

[Section39 inserted by N®6 of 2003 s15.]
[39A. Deleted by No2 of 2003 s24.]

40. Valuing a marketable security or right in respect of shares

(1) The value of a marketable security or right in respect of shares
is to be determined

(a) asif the constitution or governing rules of the issuer
satisfied any requirements of the Australian Stock
Exchange Limited that must be satisfied before the
security or right could be quoted on the Australian Stock
Exchange Limited; and

(b) disregarding approvision in the constitution or
governing rules of the issuer providing for the valuation
of the security or right.

(2) Despite subsectiofi), the Commissioner may determine the
value of a marketable security or right in respect of shares to be
the anount the Commissioner considers would be received by
the holder of the security or right if the issuer were to be
voluntarily wound up on the day of the transfer.

[Section40 inserted by N®6 of 2003 s15.]
[41-44. Deletedby No0.37 of 1979 s30.]
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[Headings before sectiof deleted by N@&7 of 1979 s31.]
[45. Deleted by No37 of 1979 s32.]
[46-48. Deleted by No72 of 1965 s6(b)-(d).]

[Part IIA:
S.49-50D deleted by N&6 of 2003 s16(1);
S.50E deleted by N@2 of 1993 s4.]

[51. Deleted by No37 of 1979 s37.]
[52. Deleted by No2 of 2003 s30.]
[53-60. Deleted by No37 of 1979 s39.]
[61. Deleted by N096 of 1976 s4.]
[62. Deleted by N096 of 1976 s5.]
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Part IlIB 0 Conveyancesand transfers
[Heading inserted by N@&7 of ©79 s.40.]
[Heading deleted by No. 2 of 200334..]

63. Terms used in this Part

(1) Inthis Partd
conveyance on salecludesd

(a) everyinstrument and decree or order of any court or of
the Commissioner of Titles, whereby any property or
any estater interest in any property on the sale thereof

is transferred to or vested in the purchaser or any other

person on his behalf or by his direction;

(b) every transfer or assignment of a lease of any lands; and

(c) every decree or order of any court dtlee
Commissioner of Titles for, or having the effect of an
order for, foreclosure;

custodian trustednas the same meaning as it has in sedtton
of theTrustees Ac1962

discretionary trusteeneans a trustee of any property over
which any person haspower of appointment which was not
created by will;

disposition in relation to a unit, includes
(a) atransfer or other disposition of the unit;
(b) the allotment or issue of the unit;
(c) the redemption, surrender or cancellation of the unit;

(d) the variation, abrogation or alteration of a right
pertaining to the unit with respect to the capital of the
unit trust scheme; and

(e) any means by which a unit is disposed of or the rights of

its holder are diminished;
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(1aa)

provisional public trustmears a unit trust scheme that is
registered under secti@3ADA(2);

start up periodmeansd

(8 inrelation to a unit trust scheme except a provisional
public trust to which paragrab) appliesd the period
of one year beginning on the day on which thgt funits
under the scheme are issued; or

(b) inrelation to a provisional public trust for which the
prospectus or information memorandum has been, or is
to be, lodged with the Australian Securities and
Investments Commissiah the period of one year
begnning ond

(i) the day on which the first units under the scheme
are issued; or

(i)  the day of lodgement,
whichever period is the later to expire;

transfer, in relation to a unit, means a conveyance, transfer, or
instrument chargeable as a conveyanc

trusteemeans, unless the contrary intention appears, a trustee
who is not a discretionary trustee or a unit trustee;

unit means any right or interest, whether described as a unit or
otherwise, of a beneficiary under a unit trust scheme and
includes a interest in a unit;

unit trust schemaneans, unless the contrary intention appears,
a private unit trust scheme within the meaning in subse@ipn

unit trusteemeans a trustee of a unit trust scheme.
For the purposes of sectioB3AA(2a)(a)and 63AB(2)(g), the
Commissioner may treat 2 or more parcels of land as a single

parcel of land if the Commissioner is satisfied that it is
appropriate to do so having regardto

(@) the ownership of the parcels of land;
(b) the proximity of the parcelsf land;
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(c) the use of the parcels of land; and

(d) any other matter the Commissioner considers to be
relevant.

(2) A unit trust scheme is a private unit trust scheme if at the time
of any conveyance, transferather disposition of a uné

(@) theunit trust scheme is nét

(i) one to which Divisiorl1 (sectiond451 to 1465)
of Partl11.2 of the Corporations Laappliedby
reason of sectioh452 of that Law; or

(i) a managed investment scheme registered under
section601EB of theCorporations At

or is a scheme referred to in subparagr@pbr (ii) but

no units have been issued to the public or an insufficient
number of persons is beneficially entitled to units under
the scheme; and

(b) the unit trust schem

() is not an approved deposit fund or a pooled
superannuation trust within the meaning of the
Superannuation Industry (Supervision) A883
of the Commonwealth; or

(i) is an approved deposit fund within the meaning
of theSuperannuation Industry (Superas)
Act19930f the Commonwealth but no units
have been issued to the public or an insufficient
number of persons is beneficially entitled to units
under the scheme.

(3) Aninsufficient number of persons is beneficially entitled to
units under a unit trascheme B
(&) fewer than 50 persons are so entitled; or

(b) 20 or fewer persons are so entitled to 7@%more of
the total issued units under the scheme.
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(4) For the purposes of subsecti@(a) and (b)(ii)

(@) each partner in a partnershiptthalds units under a unit
trust scheme is to be treated as beneficially entitled to
the same proportion of the units as the proportion of the
partnership assets to which the partner would be entitled
on the dissolution of the partnership and after all the
debts and liabilities of the partnership had been
discharged; and

(b) aperson is to be treated as beneficially entitled to a unit
held by the person or by a related person.

(5) For the purposes of subsecti@), the following persons are
relatedd

(@ individuals who are spouses or de facto partners of each
other or between whom the relationship is that of parent
and child;

(b) related corporations;
(c) atrustee and a trustee of another trudt if

(i) there is any beneficiary common to the trusts,
whether the beneficiary has a vested share or is
contingently entitled or may benefit from a
discretionary trust; and

(i) the beneficiaryodos share
constitutes more than 50% of the trust property
or of the issued units in the aimiust scheme;

(d) anindividualand a corporation if thedividual is a
majority shareholder, director or secretary of the
corporation or a related corporation;

(e) anindividualand a trustee b

() theindividualis a beneficiary under the trust,
whether the individual has a vested share or is
contingently entitled or may benefit from a
discretionary trust; and
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i) the individual 6s share or inte

constitutes more than 50% of the trust property
or of the issued units in the unitist scheme;

() acorporation and a trusteedif

() the corporation or a majority shareholder,
director or secretary of the corporation is a
beneficiary of the trust; or

(i) arelated corporation to the corporation is a
beneficiary of the trust,

aod t hat beneficiaryés share or 1in
congitutes more than 50% of the trust property or of the
issued units in the unit trust scheme.

(6) For the purposes of subsecti@) o

(&) anillegitimate person is to be treated as the legitimate
chhl d of that personés parents;

(b) itis irrelevant whether a relationship is of the whole or
half-blood, or whether it is a natural relationship or a
relationship established by a written law;

(c) amajority shareholdeyin relation to a corporation, &
person who would have a substantial holding in the
corporation under the definition
in section9 of the Corporations Act even if the reference
in that definition to 5% were a referencestafbo; and

(d) atrusteeincludes a discretionary trustee and a unit
trustee.

(7) For the purposes of subsecti@), the share or interest of a
person in a trust is to be determined as the greatest share or
interest that the person could derive at any time from the trust
whethe by the fulfilment of any condition, the outcome of any
contingency or the exercise of any power or discretion or
otherwise, and in particular a person that may benefit from a
discretionary trust is to be deemed to be entitledl to

(@) the property subj to the discretionary trust, unless the
Commissioner determines otherwise; or
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63AA.
1)

(1a)

(1b)

(1c)

(@)

(b) such part of that property as the Commissioner
determines.

[Section63 inserted by NAB7 of 1979 s41; amended by
No.112 of 1982 s5; No.33 of 1987 s15; N0.39 0f1994 s21;
No.48 of 1996 s44; No.24 of 1999 s4; No.3 of 2001 s18;
No.10 of 2001 s167; No.36 of 2001 s26; No.2 of 2003 s32;
No.66 of 2003 s17.]

Registered unit trust schemes

In this sectiord
land has the same meaning asé@ttion76;

scheme landneans land held by a unit trustee in the unit
trusteeds capacity as trustee

A unit trustee may apply to the Commissioner in an approved
form for registration of a unit trust scheme.

An applicaton may be made whether or not the unit trust
scheme has previously been registered under subséz}ion

An application for registration of a unit trust scheme as a pooled
investment trust is to be accompanied by a statement by the unit
trustee in ampproved form of the unencumbered value of the
interests in scheme land referred to in seddi®AB(2)(f) and, if

applicable, (g)(i).

The Commissioner may register the unit trust scheme as a
pooled investment trust or an equity trust with effect fthe
date of the application &

(@) the Commissioner is satisfied that the unit trust scheme
is eligible for registration under secti6BAB(2) as a
pooled investment trust or secti6BAB(3) as an equity
trust;

(ab) inthe case of an application fagistration of a unit
trust scheme as a pooled investment dughe unit
trust scheme is not to be treated as atsusi under
subsectior{2a); and
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(b) the Commissioner is satisfied that registration is not
being used and is not likely to be used at pla
scheme or arrangement with the collateral purpose of
avoiding or reducing the duty that otherwise would be or
might become payable.

(2a) For the purposes of subsecti@)(ab) and sectior83AC(2)(ab)
and 63AD(8), a unit trust scheme is to betedas a sulrust
if &
(@) the scheme land comprises only one parcel of land;
(b) aunit holder in the scheme participated directly or
indirectly (otherwise than by mea

Ssubscription under the scheme) 1in
acquisiton of the scheme land;

(c) aunit holder in the scheme states in a financial report, or
other document, provided to its members that the unit
holder has an interest in the scheme land;

(d) aunit holder in the scheme beneficially owns an interest
in anyland otherwise than as a unit holder in a unit trust
scheme; or

(e) aunit holder in the scheme makes an offer to the public
for subscriptions principally by reference to the scheme
land and not to units in a unit trust scheme,

unless the Commissioner satisfied that in the circumstances of
a particular case it is not reasonable to treat the scheme as a
subtrust.

(3) For the purpose of being satisfied as to a matter referred to in
subsectior{2)(b), the Commissioner may take into account any
matterthat the Commissioner considers to be relevant.

(3a) Subject to this Part, registration of a unit trust scheme under
subsectior{2) has effect for a period ofy@ars.

(4) The Commissioner shall advise the unit trustee whether or not
he has registereddhunit trust scheme as a pooled investment
trust or an equity trust.
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(4a) Subject to sectiot7 of theTaxation Administration A@Q003
if the Commissioner registers a unit trust scheme as a pooled
investment trust or an equity trust the Commissiondt stake
any reassessment necessary to give effect to that registration.

(5) If the Commissioner decides not to register a unit trust scheme
as a pooled investment trust or an equity trust he must give the
unit trustee reasons for his decision.

(6) If the Commissioner decides not to register a unit trust scheme
as a pooled investment trust or an equity trust, the unit trustee
may challenge the validity or correctness of that decision in
accordance with Padt of theTaxation Administration AQ003
as if the unit trustee were a taxpayer and the decision were a
decision affecting the trusteeobs

[Section63AA inserted by N&6 of 2001 s27; amended by
No.2 of 2003 s33; N0.66 of 2003 s18.]

63AB. Criteria for registration of a unit trust scheme

(1) Inthis sectiord
land has the same definition as in sectiih

(1a) For the purposes of this section, a person and another person are
related if they are related as provided in secBi8(b).

(2) For the purposes of secti6BAA(2), a unit trust scheme is
eligible for registration as a pooled investment trust if it meets
all of the following criteriad

(@) the scheme is established and managed by a funds
manager solely or principally for the investment and
management of sulbgptions by unit holders of the kind
described in paragragh) and is not established or
managed for a particular person;

(b) atleast 2 persons who are not related are unit holders in
the scheme;
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(c) each unit holder in the scherde

() holdstheunit n t he wunit hol derés cap:
trustee of a complying superannuation fund
within the meaning of th8uperannuation
Guarantee (Administration) Ad992of the
Commonwealth;

i) holds the wunit in the unit hol
trustee of a complyingpproved deposit fund
within the meaning of th8uperannuation
Guarantee (Administration) Ad992of the
Commonwealth;

(i) holds the unit in the unit hol
trustee or manager of a fund that is part of a
public sector superannuation sahme within the
meaning of th&uperannuation Industry
(Supervision) Ac19930f the Commonwealth;

(iv) is a life company that holds the unit solely for the
purpose of an investment of its statutory funds
maintained by it under thgfe Insurance
Act19950f the Commonwealth;

(vy. holds the unit in the unit hol
trustee of a unit trust that is not a unit trust
scheme;

(vii holds the wunit in the unit hol

trustee of a master trust, being a trust by means
of which the pubt may invest in managed
funds;

(vii holds the wunit in the unit hol
trustee of a unit trust scheme registered under
section63AA(2) as a pooled investment trust;

(vii) hol ds the wunit in the unit hol
trustee of a uhtrust scheme each unit holder in
which is of a kind described in another
subparagraph of this paragraph;
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ix) holds the unit in the unit hol
trustee or manager of a fund or trust that the
Commissioner is satisfied corresponds toradfu
or trust referred to in subparagrah (i), (iii),
(v) or (vi) under the law of an external Territory
or a country other than Australia;

(x) is a body corporate that the Commissioner is
satisfiedd

()  corresponds to a company referred to in
subpaagraph(iv) under the law of an
external Territory or a country other
than Australia; and

(1) holds the unit for a purpose that
corresponds to the purpose referred to
in that subparagraph;

(xi) holds not more than 5% of the total issued units
under thescheme; or

(xi) is a person who, the Commissioner is satisfied,
is, or is in a class of persons that is, prescribed
for the purposes of this paragraph;

(d) if paragraphc)(xi) applies to 2 or more unit holders in
the scheme to which no other subpaaagrof
paragrapl{c) applies, those unit holders do not together
hold more than 10% of the total issued units under the
scheme;

(e) atleast 2 unit holders in the scheme who are not related
each have a subscription under the scheme of not less
than $3000000;

M the unit trustee, in the unit tr
the scheme, holds interests in land (whether or not
situated in Western Australia) that together have an
unencumbered value of not less than 860000;
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(g) eithero

() theinterests in land referred to in paragrgf)h
include interests in at leasparcels of land, and
at least 2 of those interests each have an
unencumbered value of not less than
$10000000; or

(i)  at least @nit holders who are not related each
have asubscription under the scheme of not less
than $3000000;

(h) the scheme provides for offers of initial subscriptions
only to persons to whom an offer of securities does not
need disclosure under sectiod8(8) or (11) of the
Corporations Act.

(2a) In subsectior{2)(a)o
funds managemeansd

(@) abody corporate that, as its principal business, provides
funds management and investment services to persons of
the kind described in subsectij(c) if &

(i) that business is not conducted to providesth
services only to particular persons; and

(i)  the body corporate manages funds invested with
it of not less than $50000000;

or
(b) abody corporate that is a member of a grouglated
corporations that, as the groupobs

provides funds management and investment services to
persons of the kind described in subsec{®(c) if &

(i) that business is not conducted to provide those
services only to particular persons; and

(i)  the body corporate or the group manages funds
inveged with it of not less than $5@M0000.

(2b) For the purposes of subsecti@)(c), a unit held by a unit
hol der in the unit holderds capacity
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taken to be held by each of the persons on whose behalf the
custodian trustee holdke unit.

(3) For the purposes of secti6BAA(2), a unit trust scheme is
eligible for registration as an equity trust if it meets all of the
following criteriad

(a) the unit trustee, as trustee of the scheme, does not hold,
and is not empowered or altb hold, any thing other
thand

(i) shares, or an option to acquire shares, in a
company or corporation that is not a company to
which sectior76Al or 76 ATB or a corporation to
which sectiori76AP or 76ATI applies;

(i) units in a unit trust that are mk&table securities;

(i)  property that the Commissioner is satisfied is
necessary for the administration of the scheme
but which is not and cannot be used for the
purpose of investment;

(iv) cash or money in an account at call;

(v) negotiable instrumds, and money on deposit
with any person;

(vi) any thing prescribed for the purposes of this
paragraph;

(b) not less than persons are holders of units under the
scheme;

(c) no person beneficially entitled to units under the
scheme, other than the Gamment of the
Commonwealth, a State or a Territory or a corporation
of which such a Government is a majority shareholder,
is entitled to more than 40% of the total issued units
under the scheme.

(4) Forthe purpose of determining whether the criterianefd to
in subsectior{3)(c) have been satisfied, one person shall be
treated as being beneficially entitled to all units held by the
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person and all units held by another person if those persons are
related as provided in secti6B(5).

[Section63AB ingrted by No36 of 2001 s27; amended by
No.2 of 2003 s34; No. 28 of 2003 4.88; N0.66 of 2003 s19;
No.11 of 2004 s11; No. 12 of 2004 25.]

63AC. Interim registration

(1) A unit trustee may apply to the Commissioner in an approved
form forinterim registration of a unit trust scheme if the
application is made before the end of the start up period.

(2) The Commissioner may grant the unit trust scheme interim
registration as a pooled investment trust or an equity trust, as the
case may be, fahe start up period &

(@) the Commissioner is satisfied that, subject to
subsectior{2a), the scheme satisfies the criteria for
registration set out in secti@3AB(2)(a), (c) (other than
subparagrapfxi)) and (h) or (3)(a), as the case requires;

(ab) inthe case of an application for interim registration of a
unit trust scheme as a pooled investment tiushe
scheme is not to be treated as atsubt under
section63AA(2a); and

(b) the trustee gives the Commissioner an undertaking that
units inthe scheme will be issued so that at the end of
the start up period the scheme will also comply with the
criteria referred to in sectiddBAB(2)(b), (c), (d), (e), ()
and(g) or(3)(b) and(c), as the case requires, and the
Commissioner is satisfied thiose criteria will be
fulfilled by the end of the start up period.

(2a) If 3

(a) atthe beginning of the start up period the body corporate
that established and manages a unit trust scheme is not a
funds manager (as defined in secti@AB(2a)); and

(b) the Commissioner is satisfied ttat
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(i) the scheme otherwise satisfies the criteria for
registration referred to in subsecti(®)(a); and

(i)  the body corporate will be a funds manager by
the end of the start up period,

the Commissioner may gratfite scheme interim registration as
a pooled investment trust under subsect®)n

(3) The Commissioner shall advise the unit trustee whether or not
he has granted the unit trust scheme interim registration as a
pooled investment trust or an equity trust

(3a) Subject to sectiof7 of theTaxation Administration AQ003
if the Commissioner grants a unit trust scheme interim
registration as a pooled investment trust or an equity trust, then
the Commissioner shall make any reassessment necessary to
give effect to that registration.

(4) If the Commissioner decides not to grant the unit trust scheme
interim registration as a pooled investment trust or an equity
trust he must give the unit trustee reasons for his decision.

(5) If the Commissioner decidestto grant the unit trust scheme
interim registration as a pooled investment trust or an equity
trust, the unit trustee may challenge the validity or correctness
of that decision in accordance with Paibf theTaxation
Administration Ac2003as if theunit trustee were a taxpayer
and the decision were a decision aff
to pay duty.

[Section63AC inserted by N&6 of 2001 s27; amended by
No. 2 of 2003 s35; N0.66 of 2003 s20.]

63AD. Cancellation of registration or interim registration
(1) For the purposes of this section and sed®BAE, a
disqualifying event occurd

(&) inthe case of a unit trust scheme that has been registered
under sectio®3AA(2) 0 if the scheme ceases to
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comply with a criterion that is applickgbto it referred to
in section63AB(2) or (3);

(b) inthe case of a unit trust scheme that has been granted
interim registratior® if, during the start up period, the
scheme ceases to comply with a criterion that is
applicable to it referred to in seai63AB(2)(a), (c)

(other than subparagragk)) or (h), or (3)(a);

(c) inthe case of a unit trust scheme that has been granted
interim registratiord if, on the last day of the start up
period, the scheme does not comply with a criterion that
is applicdle to it referred to in sectid@BAB(2)(b), (c),

(d), (e), () or (9), or (3)(b) or (c); or

(d) inthe case of a unit trust scheme that was established
and is managed by a body corporate and that has been
granted interim registration as a pooled investineist
by virtue of sectiol63AC(2a)d if, on the last day of
the start up period, the body corporate is not a funds
manager (as defined in secti6BAB(2a)).

(2) If adisqualifying event occurs, the unit trustee shall, within
14 days after the day onhich the disqualifying event occurs,
give the Commissioner notice about the disqualifying event,
unless it is taken to have occurred under subse@tijoor (6).

(3) Whenthe Commissioner receives a notice under
subsectior{2) 0

(@) inthe case of a unitust scheme registered under
section63AA(2), the registration is cancelled and the
cancellation is taken to have had effect on and from
immediately before the occurrence of the event; and

(b) inthe case of a unit trust scheme granted interim
registraion under sectioB3AC(2), the interim
registration is cancelled and the cancellation is taken to
have had effect on and from immediately before the
startup period.
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(4) If the Commissioner has not been notified of the occurrence of a

(5)

(6)

disqualifying evenbut he is satisfied that a disqualifying event
has occurred, a disqualifying event is taken to have occurred
and the Commissioner shall

(@) inthe case of a unit trust scheme registered under
section63AA(2), cancel the registration;

(b) inthe case o& unit trust scheme granted interim
registration under sectid@BAC(2), cancel the interim
registration; and

(¢) notify the unit trustee od
(i) the cancellation;
(i)  from when the cancellation takes effect;
(i)  the reasons for the cancellationga

(iv)  when the Commissioner is satisfied that the
disqualifying event occurred.

Cancellation under subsecti¢f) is taken to have had effett

(&) inthe case of a unit trust scheme registered under
section63AA(2), on and from immediately befottee
occurrence of the disqualifying event; or

(b) inthe case of a unit trust scheme granted interim
registration under secti®@BAC(2), on and from
immediately before the start up period.

If the Commissioner is satisfied that a unit trust scheme
registered under secti@@BAA(2) or granted interim registration
under sectio®3AC(2) is being used as part of a scheme or
arrangement with the collateral purpose of avoiding or reducing
the duty that otherwise would be or might become payable, a
disqualifying event is taken to have occurred and the
Commissioner shaé

(a) cancel the registration or interim registration; and

(b) notify the unit trustee of the matters referred to in
subsectior{4)(c).
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(7) For the purpose of being satisfied as to a madferred to in
subsectior{6), the Commissioner may take into account any
matter that the Commissioner considers to be relevant.

(8) If a unit trust scheme registered under sed®®AA(2) or
granted interim registration under sect@8AC(2) is to be
treated as a sutyust under sectioB3AA(2a), a disqualifying
event is taken to have occurred and the Commissionerdshall

(a) cancel the registration or interim registration; and

(b) notify the unit trustee of the matters referred to in
subsectior{4)(c).

[Section63AD inserted by N&6 of 2001 s27; amended by
No.2 of 2003 s36; N0.66 of 2003 s21.]

63ADA. Registration of private unit trust scheme as provisional
public trust

(1) A unit trustee may apply to the Commissioner in an approved
form forregistration of a unit trust scheme as a provisional
public trust if the application is made before the end of the start
up period.

(2) The Commissioner may register the unit trust scheme as a
provisional public trust for the start up period if satisfiealtd

(a) itisintended that, by the end of the start up period, the
unit trust scheme will no longer be a private unit trust
scheme within the meaning in sect@®(2); and

(b) registration is not being used and is not likely to be used
as part of acheme or arrangement with the collateral
purpose of avoiding or reducing the duty that otherwise
would be or might become payable on the conveyance
or transfer of trust property.

(3) For the purpose of being satisfied as to a matter referred to in
subsedbn (2)(b), the Commissioner may take into account any
matter that the Commissioner considers to be relevant.
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(4) The Commissioned

(5)

(6)

(@) must advise the unit trustee as to whether or not the
Commissioner has registered the unit trust scheme as a
provisional public trust; and

(b) if the Commissioner decides not to register a unit trust
scheme as a provisional public trust, must give the unit
trustee reasons for that decision.

Subject to sectiof7 of theTaxation Administration A@Q003

if the Commissioner registers a unit trust scheme as a
provisional public trust, then the Commissioner must make any
reassessment necessary to give effect to that registration.

If the Commissioner decides not to register a unit trust scheme
as a provisiongbublic trust, the unit trustee may challenge the
validity or correctness of that decision in accordance with4art
of theTaxation Administration A@003as if the unit trustee

were a taxpayer and the decision were a decision affecting the
t rust dityid paydiutyab

[Section63ADA inserted by N&6 of 2003 s22.]

63ADB. Cancellation of registration of provisional public trust

(1)

For the purposes of this section and sed®AE a
disqualifying event occurs in relation to a unit trust schenmte tha
has been registered as a provisional public &ust

(a) if, on the last day of the start up period, the scheme is a
private unit trust scheme within the meaning in
section63(2); or

(b) without limiting paragrapla), if &

() the start up period betg on the day on which
the prospectus or information memorandum for

the scheme is lodged with the Australian
Securities and Investments Commission; and

(i)  during the start up period, there is a disposition
of a unit that was held in the scheme on ths fi
day of that period.
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(2) A disposition referred to in subsecti@l)(b)(ii) is to be
disregarded if the Commissioner is satisfied that in the
circumstances of a particular case it is reasonable to do so.

(3) If adisqualifying event occu®

(@) theCommissioner must cancel the registration of the
unit trust scheme as a provisional public trust;

(b) the cancellation is taken to have had effect on and from
immediately before the start up period; and

(c) the unit trustee must, within Idays after thelay on
which the disqualifying event occurs, give the
Commissioner notice about the disqualifying event,
unless it is taken to have occurred under subsegtion
or (5).

(4) If the Commissioner has not been notified of the occurrence of a
disqualifying eent but is satisfied that a disqualifying event has
occurredd

(@) adisqualifying event is taken to have occurred and
subsectior{3)(a) and (b) apply; and
(b) the Commissioner must notify the unit trusted of

() the cancellation under subsecti@)a) of the
registration of the unit trust scheme as a
provisional public trust;

(i) the reasons for the cancellation; and

(i) when the Commissioner is satisfied that the
disqualifying event occurred.

(5) If the Commissioner is satisfied that a prawel public trust is
being used as part of a scheme or arrangement with the
collateral purpose of avoiding or reducing the duty that
otherwise would be or might become payable on the
conveyance or transfer of trust propedty

(&) adisqualifying event ikaken to have occurred and
subsectior{3)(a) and (b) apply; and
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(b) the Commissioner must notify the unit trustee of the
matters referred to in subsecti@l)(b).
(6) For the purposes of subsecti@), if a conveyance or transfer

(7)

63AE.

(1)

(@)

of the trust propertpf a provisional public trusi

() is taken to be made for the purposes of seGRin(4);
and

(b) results solely from the allotment or issue of units in the
provisional public trust during the start up period,

the conveyance or transfer is to be elgarded in relation to a
unit held in the provisional public trust on the first day of the
start up period.

For the purpose of being satisfied as to a matter referred to in
subsectior{5), the Commissioner may take into account any
matter that th€ommissioner considers to be relevant.

[Section63ADB inserted by N&6 of 2003 s22.]

Dutiable statement about disqualifying event and
subsequent transfers or dispositions

If a disqualifying event occurs in relation to a unit trust scheme,
the unit trustee of the scheme shall withim@nths after the

day on which the disqualifying event occurred lodge a statement

with the Commissioner in relation to the event.
Penalty: $2M00.

The dutiable statement mut
(@) Dbe prepared in an agpred form;

(b) in relation to the occurrence of a disqualifying event,
contain details of the disqualifying event;

(c) inthe case of the cancellation of the registration under
section63AA(2) of a unit trust scheme, contain details
of transfers and digsitions in relation to the scheme
that occurred in the period commencing immediately
before the occurrence of the disqualifying event and
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ending on the day on which the Commissioner is given
notice of the event or the day on which the
Commissioner is satfied that the event occurred and
which would have been chargeable with duty under
section73D had the scheme not been registered,;

(d) inthe case of the cancellation of the interim registration
of a unit trust scheme, contain details of transfers and
dispositions in relation to the scheme that occurred in
the period commencing immediately before the start up
period and ending on the day on which the
Commissioner is given notice of the event or the day on
which the Commissioner is satisfied that the event
occurred and which would have been chargeable with
duty under sectio3D had the scheme not been granted
interim registration; and

(e) inthe case of the cancellation of the registration of a unit
trust scheme as a provisional public trust, contain Idetai
of transfers and dispositions in relation to the scheme
that occurred in the period commencing immediately
before the start up period and ending on the day on
which the Commissioner is given notice of the event or
the day on which the Commissioner isisféeed that the
event occurred and which would have been chargeable
with duty under sectio@3D had the scheme not been
registered as a provisional public trust.

[Section63AE inserted by N@&6 of 2001 s27; amended by
No.2 of 2003 s37; N0.66 of 2@3 s.23.]

63AF. Duty chargeable on the dutiable statement

(1) A dutiable statement lodged under secB8AE is taken to be
an instrument effecting or evidencing the transfers and
dispositions details of which are included in the dutiable
statement undesection63AE(2)(c), (d) or (e) and is chargeable
with duty accordingly.
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[(2)
3)

63AG.
1)

(2)

3)

(4)

deleted]
Duty is payable by the unit trustee.

[Section63AF inserted by N&7 of 2001 s15; amended by
No.2 of 2003 s38; N0.66 of 2003 s24.]

When unit trust scheme becomes private unit trust scheme

In this section and sectioBSAH, 63Al and 63AH
aggregated dispositiommeans dispositions that

(@) include a disposition referred to in subsec{i@){a) (the
transitional dispositior); and

(b) under his section together form substantially one
disposition;
private unit trust schemdéas the meaning given in
section63(2).

Subject to subsectigid), if, as a result of the disposition of a
unit, a unit trust schemmecomes a private unit trustheme, the
unit trust scheme is taken to have become a private unit trust
scheme immediately before that disposition.

If &

(&) as aresult of the disposition of a unit, a unit trust
schemebecomes a private unit trust scheme; and

(b) that disposithn is one of 2r more dispositions of units
in the unit trust scheme that together form substantially
one disposition,

the unit trust scheme is taken to have become a private unit trust
scheme immediately before the first of those dispositions.

Forthe purposes of subsecti@), dispositions of units in a unit
trust scheme are together taken to form substantially one
disposition if those dispositions are made in responée to

(@) one offer made or one arrangement entered into; or
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(5)

(6)

(7)

(8)

(9)

(10)

(b) offers madeor arrangements entered into within
12 months of each other by a person or by a person and
a related person.

For the purposes of subsecti@), a person and another person
are related if they are related as provided in se&g{B).

If &

(@) the aggregated dispositions are made in response to 2 or
more offers made or arrangements entered into; and

(b) the Commissioner is satisfied that a disposition that
would otherwise form part of the aggregated
dispositions is not made for a common purpose,

the Commissioner is to treat that disposition as not forming part
of the aggregated dispositions.

Subject to subsectigii0), duty is chargeable under sectit8D
in respect of the dispositions that compise

(a) the transitional disposition; and

(b) any of the aggregated dispositions made before the
transitional disposition is made,

as if those dispositions together formed one disposition made at
the time the transitional disposition is made.

If any disposition forming part of the aggréga dispositions is
made after the transitional disposition is made, duty is
chargeable under secti@3D in respect of all the aggregated
dispositions as if they together formed one disposition made at
the time the last of the aggregated dispositionsaidem

The amount of duty payable under subsec@)ris to be
reduced by the amount of any duty paid under subse@tjon

A unit trustee liable to pay duty under both subsect{@hs
and(8) may elect to pay duty solely under subsect®)rby
lodging with the Commissioner a notice, in an approved form,
within 2 months after the transitional disposition is made.
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(11) For the purposes of this section, if the disposition of a unit is not

63AH.
1)

(2)

3)

63Al.
1)

made within the period of @onths after the unit holderases

to be the beneficial owner of the unit, the disposition of the unit
is taken to have been made on the expiry of that period, and the
Commissioner may create a memorandum of the disposition for
the purposes of secti@®d of theTaxation Administration

Act2003

[Section63AG inserted by N&6 of 2003 s25(1).]

Liability for duty on aggregated dispositions

Despite sectio3D(7),the unit trustee is liable to pay the duty
that is chargeable under sectitBD because of secti@BAG
in respet of the aggregated dispositions.

If &

(@) a person other than the unit trustee has paid duty under
section73D in respect of a disposition that forms part of
the aggregated dispositions; and

(b) the unit trustee has paid the duty referred to in
subsectior{l) in respect of those dispositions,

the person referred to in paragrdphis entitled to a refund of
the amount of duty paid by that person.

Subject to sectio7 of theTaxation Administration A@Q003
the Commissioner must make amassessment necessary to
give effect to this section.

[Section63AH inserted by N&6 of 2003 s25(1).]

Interstate security duty

If interstate security duty has been paid in respect of any
disposition forming part of the aggregated disposg, the

amount of the aggregated duty that is attributable to that
disposition is to be reduced by the same proportion of the
interstate security duty as the value of the trust property situated
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(2)

63AJ.

(1)

(@)
3)

in Western Australia bears to the aggregate value ofeatftist
property.

In subsectior{l) &

aggregated dutyneans the duty that is chargeable under
section73D because of secti@@BAG in respect of the
aggregated dispositions;

interstate security dutyneans duty chargeable in another State
or a Territgy on a conveyance or transfer of any marketable
security or right in respect of shares.

[Section63Al inserted by Nd&6 of 2003 s25(1).]

Dutiable statement to be lodged

If duty is chargeable under sectié8D because of

section63AG in resgct of the aggregated dispositions, the unit
trustee of the unit trust scheme concerned must lodge with the
Commissionen

(&) if no election is made under secti®BAG(10)0 within
2 months after the transitional disposition is made, a
statement in respeof that disposition and any
disposition forming part of the aggregated dispositions
that is made before the transitional disposition is made;
and

(b) if any disposition forming part of the aggregated
dispositions is made after the transitional disposits
maded within 2 months after the last of the aggregated
dispositions is made, a statement in respect of all the
aggregated dispositions.

Penalty: $2M00.
A dutiable statement must be prepared in an approved form.

A dutiable statement Ig@d under subsectidf) is taken to be
an instrument evidencing the dispositions in respect of which it
is lodged and is chargeable with duty to the extent that duty
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chargeable on those dispositions under seG8in because of
section63AG has not beergd.

(4) The amount of duty payable in respect of a dutiable statement
lodged under paragrajgh) of subsectioil) is to be reduced by
the amount of any duty paid in respect of a dutiable statement
lodged under paragragh) of that subsection.

[Section63AJ inserted by N&6 of 2003 s25(1).]

63A.  Duty on certain decrees and orders

(1) Ad valoremduty on a decree or order referred to in the
definition of fAconwgshdlnote on sal eo i
exceed the duty on a sum equal to the value of the property to
which that decree or order relates and, when that decree or order
states that valu¢hen despite sectioB3 and sectiong1 and 22
of theTaxation Administration A@003 that statement shall be
conclusive for the purpose of determining the amount of duty.

(2) Whenad valorenduty has been paid on a decree or order
referred to in subsectiq1), any conveyance or transfer
following on that decree or order shall notdhargeable with
duty but the Commissioner, on being requested to do so, is to
endorse on the conveyance or transfer the duty paid.

[Section63A inserted by N&7 of 1979 s41; amended by
No. 2 of 2003 s39; No. 66 of 2003 26.]

64. How ad valoremduty to be calculated in respect of stock and
securities

(1) Where the consideration or any part of the consideration for a
conveyance on sale consists of any marketable sgounitght
in respect of shares, such conveyance is to be charged with
ad valoremduty in respect of the value of such security or right.

(2) Where the consideration or any part of the consideration for a
conveyance on sale consists of any security nogte
marketable security or right in respect of shares, such
conveyance is to be charged watth valorenduty in respect of
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the amount due on the day of the date thereof for principal and
interest upon such security.

[Section64 amended by NO3 of 1966s.6; N0.48 of 1996
s.32.]

65. How ad valoremduty to be calculated in respect of securities
and periodical payments

(1) When the consideration or any part of the consideration for a
conveyance on sale consists of money payable periodially

(a) for a definite period so that the total amount to be paid
can be ascertained prior to the commencement of that
period;

(b) in perpetuity or for any indefinite period not terminable
with life; or

(c) during any life or lives,

the conveyance on sale is todterged withad valorenmduty
on the value of the ascertainable consideration or on the value of
the property concerned, whichever is the greater.

(2) Notwithstanding anything in subsecti(l), a conveyance on
sale chargeable wittd valorenduty in resgct of, and
containing provision for securing, any periodical payments is
not to be charged with any duty whatsoever in respect of that
provision.

[Section65 inserted by NAB7 of 1979 s42; amended by N@
of 2003 s40.]

66. How conveyances in consitation of a debt or subject to
future payment etc. to be charged

Where any property is conveyed, whether by way of sale or
otherwise, to any person in consideration, wholly or in part, of
any debt due to him or subject either certainly or contingemtly t
the payment or transfer of any money, marketable security or
right in respect of shares, whether being or constituting a charge
or encumbrance upon the property or not, such debt, money,
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67.

[68.

69.

(1)

marketable security or right in respect of shares is to be deemed
the whole or part, as the case may be, of the consideration in
respect whereof the conveyance is chargeableaslittalorem

duty and such conveyance shall be deemed to be a conveyance
on sale of the property and to be chargeable adgtlkialorem

duty accordngly.

[Section66 amended by NO3 of 1966 s7; No.112 of 1982
S.6; N0.33 of 1987 s16; No0.48 of 1996 s33; No.2 of 2003
S.41]

Duty where conveyance is partly in consideration of
improvements made or to be made on property

A conveyance osale made for any consideration in respect
whereof it is chargeable witid valoremduty and in further
consideration of a covenant by the purchaser to make, or of his
having previously made, any substantial improvement of or
addition to the property coryed or transferred to him or of any
covenant relating to the subject matter of the conveyance, is not
chargeable, and shall be deemed not to have been chargeable,
with any duty in respect of such further consideration.

[Section67 amended by N87 of 199 s.43; No.81 of 1984
S.14; No.2 of 2003 s42.]

Deleted by No37 of 1979 s44.]

Conveyance duty in cases where conveyance made at
request or by direction of intermediary

Subjectto sections3 and 74, wheré

(&) property is conveyedr transferred by one persahé
transferor) to another persorthe transfereg or is
agreed to be so conveyed or transferred; and

(b) another persorth{e intermediary obtained the
beneficial ownership of the property after the transferor
acquired thdeneficial ownership thereof but before he
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conveyed or transferred, or agreed to convey or transfer,
the property to the transferee,

the instrument of conveyance or the agreement shall be subject
to duty, as if it were both a conveyance of the properthb
transferor to the intermediary, and also a conveyance of the
property by the intermediary to the transferee; and if there are

2 or more intermediaries, as if it were a conveyance of the
property from the transferor to the first intermediary and a
conveyance from each intermediary to the other in succession,
and from the last intermediary to the transferee.

(2) Subsectior{l) does not apply to the extent that duty under
item 4 of the Second Schedule has been paid on a conveyance
or transfer to any iermediary.

[Section69 inserted by NAB3 of 1987 s17; amended by
No.39 of 1994 s14; No.2 of 2003 s43; No.66 of 2003
s.27(1).]

70. Certain transfers of chattels dutiable

(1) Inthis section, unless the contrary intention appéars
arrangementmeans an instrument or an unwritten arrangement;

chattelsmeans goods, wares or merchandise, other than exempt
chattels, and includes an estate or interest in them;

dutiablemeans chargeable with duty under
(@) item4, 10, 14A, 15, 17 or 19 of the $ad Schedule; or
(b) item 12(1) or (3) of the Second Schedulé if

(i) the term of the lease, including any period for
which the lease may be renewed, exceeds, or is
to exceed, 2@ears; and

(i) any option to renew the lease is, or is to be,
exercisab# by the lessor;

exempt chattelsneansd

(&) goods, wares or merchandise referred to in REM),
(7a) or (7b) of the Third Schedule;
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(aa) goods, wares or merchandise used solely or principally
in connection with the business of primary production
(asdefined in sectio¥5D); or

(b) avehicle the transfer of the licence of which is
chargeable with duty under Part I1IC and ité#hor6 of
the Second Schedule or is exempt under Beshthe
Third Schedule;

other propertymeans property other than gopdsres or
merchandise, and includes an estate or interest in such property;

transferincludes convey, exchange, partition, settle, give, vest,
grant, release and renounce.

(1a) For the purposes of this section a mining tenement (as defined
in section76) is an estate or interest in property.

(2) If an instrumen®

(@) transfers, oris or includes an agreement to transfer, or
evidences the transfer of, a chattel and other property;
and

(b) is dutiable in respect of the other property,
the instrumenis chargeable with duty in respect of the
unencumbered value of the other property plus the
unencumbered value of the chattel.
(3) Ifo
(& an instrumend

(i) transfers, oris or includes an agreement to
transfer, or evidences the transfer ofhattel;
and

(i) is one of 2 or more arrangements that together
form, or arise from, substantially one transaction,
or one series of transactions, relating to chattels
and to other property;

and
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(b) atleast one of the other arrangements mentioned in
paragrapt{a)(ii) transfers, or is or includes an agreement
to transfer, or evidences the transfer of, other property
and is dutiable,

the instrument mentioned in paragrdphis chargeable with
duty in respect of the unencumbered value of the oth@epno
plus the unencumbered value of the chattel.

(4) The duty payable on an instrument referred to in
subsectior{3)(a) is to be reduced by any duty paid in respect of
the arrangement referred to in subsec{®)tb).

(5) For the purposes of subsecti@)(a)(ii), if a person enters into

arrangement8
(@) within, or apparently within, 1Bhonths of each other;
and

(b) with the same person (whether that person enters the
arrangements alone or with the same person or different
persons),

it shall be preumed, unless the Commissioner is satisfied to the
contrary, that the arrangements arose out of one transaction or
one series of transactions.

[Section70 inserted by N&®22 of 1998 s33; amended by
No.28 of 2000 s4; No.2 of 2003 s44; No.66 of 203 s.28.]

71 Duty charged for 2 or more instruments of conveyance

Where there ar2 or moreinstruments of conveyance for

compl eting the purchaserodos title to
principal instrument of conveyance only is to be charged with

ad valorenduty, and the other instruments are to be

respectively charged with such other duty as they may be liable

to, but such lastentioned duty shall not exceed #wekvalorem

duty payable in respect of the principal instrument.

[Section71 amended by N87 of 1979 s46; No.2 of 2003
s.45]
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[Heading deleted by N@ of 2003 s46.]
72 Transfer or assignment of mortgages for value

(1) Inthis sectiord

sale in relation to a mortgage, means sale for a consideration in
money or money o0 thanwarketvaluef or not | ess

transfer or assignmentin relation to a mortgage, means the
transfer or assignment of the mortgage by way of sale.

(2) Where, on the transfer or assignment of any mortgage, there are
2ormoree nstruments t o cdtlapplthet e t he tran
mortgage, the principal instrument only is to be charged with
duty under iteml3(3)(a) of the Second Schedule.

(3) A contract or agreement for the sale of any mortgage shall be
charged with the same duty under it&8(3)(a) of the Second
Schalule to be paid by the purchaser as if it were an instrument
actually setting out the transfer or assignment of the mortgage
contracted or agreed to be sold.

(4) When,in relation to any mortgage, duty has been paid on a
principal instrument or a contragt agreement in accordance
with subsectior§2) or (3), any other instrument setting out the
transfer or assignment of the mortgage to the transferee is not
chargeable witlduty, but the Commissioner, on being requested
to do so, is to endorse the dutytbe instrument.

(5) Where an instrument, contract or agreement applies to 2 or more
mortgages, duty is chargeable under it8(8) of the Second
Schedule in respect of each mortgage.

[Section72 inserted by N0 of 1996 s23; amended by N&
of 2003s.47; N0.66 of 2003 s29.]

[Headingdeleted by No. 2 of 200348.]
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73. As to conveyances on any occasion except sale or mortgage

Except aotherwise provided by a stamp Aetery instrument,

and every decree or order of any court or of the Comanissi

of Titles, whereby any property on any occasion, except a sale
or mortgage, is transferred to or vested in any person and every
instrument which is or is intended to be a record or
acknowledgement of any verbal promise or agreement
previously made (wé&ther voluntary or upon any good or
valuable consideration other than a bona fide pecuniary
consideration) to give or settle any property in any manner
whatsoever is chargeable with duty as a conveyance or transfer
of property.

[Section73 amended by N85 of 1941 s2; No.113 of 1965
S.8(1); No.63 of 1977 s2; No.37 of 1979 s47; No.112 of
1982 s.7; N0.81 of 1984 s15; No.2 of 2003 s49.]

73A.  Conveyance subject to an option

(1) Where any property or estate or interest thettbia froperty is
agreed to be conveyed or transferred, or is conveyed or
transferred, to any person subject to the exercise of an option to
purchase the property, whether the option is exercisable in
writing or otherwise, the agreement or the conveyance or
transfer, ashe case may be, is chargeable with duty as a
conveyance or transfer of the property and the consideration for
such conveyance or transfer shall be deemed to be an amount
equal to thesum ofd

(@) the amount paid by way of consideration for the granting
of the option; and

(b) the amount payable in the event of the option being
exercised.

(2) Each of the parties to an agreement, conveyance or transfer
referred to in subsectiqi) is liable to pay the duty with which
it is chargeable.
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(3) Section73AA does not apply to a conveyance or transfer
referred to in subsectiqi).

(4) Wheread valoremduty has been duly paid in conformity with
subsectior{1) on an agreement the conveyance or transfer made
in conformity with the agreement shall be chargeabtk duty
under itemb of the Second Schedule.

(5) Where, aftead valoremduty has been paid in conformity with
subsectior{l), the Commissioner is satisfiéd

(@) that the option referred to in that subsection has not been
exercised and that the time it which that option may
be exercised has expired; and

(b) where the property was conveyed or transferred to the
person to whom the option was granéed

(i) that the property has been reconveyed or
retransferred to the person from whom it was
conveyed otransferred or to a person to whom
his rights have been transmitted on death or
bankruptcy; and

(i)  that the person to whom the option was granted
did not, prior to the reconveyance or retransfer of
the property, exercise or receive any right or
beneft in respect of the property being a right or
benefit of a kind normally exercisable or
receivable only by the beneficial owner of

property,
theno

(c) the duty chargeable on the agreement or the conveyance
or transfer (as the case may be) is reducéde@mount
of duty that would have been payable if the
consideration had been the amount referred to in
subsectior{l)(a) only; and

(d) any reconveyance or retransfer referred to in
paragraph{b) is chargeable with duty under iteof
the Second Scheaul
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(5a) Subject to sectiot7 of theTaxation Administration A@Q003
the Commissioner must make any reassessment necessary to
give effect to this section.

(5b) For the purposes of subsecti@a), sectiorl7 of theTaxation
Administration Ac2003apples as if the original assessment
had been madé

(@) when the reconveyance or retransfer referred to in
subsectior{5)(b)(i) occurred; or

(b) on the expiry, referred to in subsecti@)(a), of the
time within which the option could have been exercised,

whichever is later.

(6) Wheread valorenduty has been duly paid in conformity with
subsectior{1l) any agreement made in pursuance of and by the
exercise of the option referred to in that subsection shall not be
chargeable with any further duty.

[Section73A inserted by Nd&3 of 1977 s3; amended by
No.37 of 1979 s48; No0.81 of 1984 s16; No.2 of 2003 s50.]

73AA. Duty on conveyance not passing a beneficial interest

(1) A conveyance or transfér

(&) made for effectuating the appointmeifita new trustee,
or the retirement of a trustee, whether the trust is
expressed or implied;

(b) made to a beneficiary by a trustee or by another person
in a fiduciary capacity, except a discretionary trustee or
a unit trustee, under any trust whethepress or
implied,;

(c) made to a beneficiary by a discretionary trustee under
any trust whether express or implied otherwise than in
the exercise of any power of appointment;

(d) made by a discretionary trustee, in the exercise of a
power of appointmentwer the property conveyed or
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transferred, to a beneficiary whoas individualfor his
own use and benefit,

(i) atthe time when the discretionary trustee
acquired the property conveyed or transferred the
beneficiary was named or described in the
instrument which created the power of
appointment as a beneficiary or as a member of a
class of beneficiaries in whose favour the
discretionary trustee was empowered by that
instrument to appoint the property; and

(i)  evidence of the acquisition by the clistionary
trustee, as such trustee, of the property conveyed
or transferred is produced to the Commissioner
with that conveyance or transfer;

(e) made to the holder of a unit in a unit trust scheme by a
unit trustee i

(i) evidence of the acquisitidsy the unit trustee, as
trustee of that unit trust scheme, of the property
conveyed or transferred is produced to the
Commissioner with that conveyance or transfer;
and

(i) the Commissioner is satisfied tiéat

()  the conveyance or transfer has theadffe
of reducing the rights of the holder of
the unit in respect of the property held
by the unit trustee to the extent of the
property, or the value of the property,
conveyed or transferred; and

(Iy  the conveyance or transfer does not
have the effect ofarying, abrogating or
altering the rights of the holder or
holders of other units under the unit
trust scheme in respect of the remaining
property held by the unit trustee;

or
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(H not otherwise coming within this sectibat which the
Commissioner is s&sfied 0

() does not pass a beneficial interest in the property
conveyed or transferred;

(i) is not made in contemplation of the passing of a
beneficial interest therein; and

(i) is not part of, or made pursuant to, a scheme
whereby any beneficiahterest in the property
conveyed or transferred, whether vested or
contingent, has passed or will or may pass,

shall be charged with duty in accordance with igof the
Second Schedule.

(2) A conveyance or transfer thatds

(&) made by any trustem other person in a fiduciary
capacity to a beneficiary; or

(b) made by a unit trustee to the holder of a unit in a unit
trust scheme,

and that does not conform to subsecf{ibytb), (c), (d) or (e),
and a conveyance or transfer in respect of which the
Commissioner is not satisfied as mentioned in subsetigf),
shall be deemed to operate as a voluntary disposition and is
chargeable with duty under sectiéd(1).

[Section73AA inserted by N&1 of 1984 s17; amended by
No.33 of 1987 s18; No. 20 of 1996 s24; No.2 of 2003 s51.]

73AB. Duty on conveyance to correct error

If the Commissioner is satisfied that

(@) a conveyance or transfer of property (toerecting
transfer) is solely for the purpose of correcting the
effect of an emwr in respect 08

() the contract or agreement for the sale of that
property; or
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(i) a previous conveyance or transfer of that or other
property;
(b) no additional consideration is paid or payable in respect
of the correcting transfer; and

(c) the orrecting transfer passes an interest in the property
only to the extent necessary to correct the effect of the
error,

the correcting transfer shall be charged with duty in accordance
with item 6 of the Second Schedule.

[Section73AB inserted by N&6 of 2003 s30.]

73B.  Conveyance agreement subject to unilateral determination

(1) When any property or estate or interest theriia property is
agreed to be conveyed or transferred to any pérson

(@) wholly or partly in consideration of the makinyg that
person of 2 or more payments at intervals specified in
that agreement; and

(b) subject to the right of that person to determine that
agreement at any time on making such of the payments
referred to in paragrapla) as may have become due and
payabé under that agreement at the time of that
determination,

that agreement is chargeable with duty as a conveyance or
transfer of the property and the consideration for that agreement
shall be deemed to be an amount equal to the sum of both or all,
as thecase may be, of the payments referred to in paradgegph

(2) The person to whom property is to be conveyed or transferred
under an agreement referred to in subsedfipis liable to pay
the duty with which the agreement is chargeable.

(3) When, aftelad valoremduty has been duly paid in conformity
with subsectiorfl), the Commissioner is satisfied that the
person referred to in that subsect{tme determiney
determined the agreement concerned before the final payment
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had become due and payabteder that agreemerihe amount

of duty payable on the agreement is reduced to the amount of
duty that would have been payable if the consideration had been
eqgual to the amount of the payment or payments paid or due and
payable by the determiner when thetermination was made.

(4) Subject to sectiod7 of theTaxation Administration A@003
the Commissioner must make any reassessment necessary to
give effect to this section.

(5) For the purposes of subsecti@), sectiornl? of theTaxation
Administraion Act2003applies as if the original assessment
had been made when the determination was made.

[Section73B inserted by N@&7 of 1979 s49; amended by
No.81 of 1984 s18; No.2 of 2003 s52.]

73C.  Option to purchase with right to renew

(1) Wherean instrument confers on any person the right of an
option to purchase any property or an estate or interest in
property and provides for the renewal of that right on such
occasion or occasions as is or are specified therein the
instrument is chargeableitww ad valoremduty on the sum of the
amounts paid by way of consideration for the right of the option
and the amount or amounts, as the case may be, payable for the
renewal or renewals of the option.

(2) The person on whom the right of the option is eorgd by an
instrument referred to in subsecti) is liable to pay the duty
with which it is chargeable.

(3) When, aftelad valoremduty has been duly paid in conformity
with subsectior{1), the Commissioner is satisfied that the
person on whom the g of the option was conferred by the
instrument®

(a) exercised the option; or
(b) failed to renew the right of option,

before the occurrence of the final occasion referred to in the
instrumenthe amount of duty payable on the instrument is

As at 14 Aug 2010 Version 18-d0-02 page 83

Extract from www.slp.wa.gov.au, see that website for further information



Stamp Act 1921
Part 111B Conveyances and transfers

s. 73CA

reducedd the amount of duty that would have been payable if
the consideration had been equal to the amount paid or payable
in respect of any occasion or occasions referred to in the
instrument that have occurred before the person exercised the
option or failed taenew the right of option.

(4) Subject to sectiot7 of theTaxation Administration A@003
the Commissioner must make any reassessment necessary to
give effect to this section.

(5) For the purposes of subsecti@), sectiornl? of theTaxation
Administration Ac2003applies as if the original assessment
had been made when the person exercised the option or failed to
renew the right of option.

[Section73C inserted by N&®3 of 1982 s5; amended by
No.81 of 1984 s19; No. 2 of 2003 £3.]

73CA. Effect of Duties Act20080on sections/3D, 73DAA, 73DE
and 73E

(1) Sections’3D(2), 73DAA(1), 73DE(1) and 73E(2) do not apply
to a disposition made on or afteddly 2008.

(2) Without limiting sectionl6(5) and (6), section3D(4) and (6a)
and 73E4) and (6) do not apply
(@) atransfer; or
(b) aninstrument effecting a disposition,
first executed on or afterduly 2008.

(3) Section73D(4) and (6a) and 73E(4) and (6) do not apply to an
instrument evidencing a disposition made on or after
1 July2008.

(4) When used in this section in relation to secii@&, disposition
has the meaning given in secti6BE(1).

[Section73CA inserted by No. 12 of 20084,

73D.  Disposition of units in unit trust schemes
(1) In this sectior®
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chattelshas the same definition as in sectit)
land has the same definition as in sectiih

(1a) This section applies to a disposition in relation to a unit in a unit
trust scheme if the trust property of the scheme comprises or

includesd
(a) property sitated, or taken to be situated, in Western
Australia; or
(b) any interest, including any beneficial interest, in such
property.

(1b) For the purposes diis section, i

(@) the unit trusteeTrustee A of a unit trust schem& (ust
A) holds as trusteof TrustA a unit in another unit trust
schemeTrust B); and

(b) the unit trustee of Trust B holds as trustee of Trudt B

() land and chattels situatédWestern Australia;
or

(i) anyinterest, including any beneficial interest and
any interestaken to be held by that trustee by
the operation of this subsection, in land and
chattels situated in Western Australia,

Trustee A is taken to hold as trustee of Trust A an undivided
share, equivalent to the proportion of the total issued units under
Trust B represented by the unit in Trust B held by Trustee A, in
the land and chattels or in that interest in land and chattels.

(1c) Subsectior{lb)d

(a) applies for the purposes of a disposition made on or after
27 June2006 in relation to a unit in@nit trust scheme;
and

(b) has effect dspite anything to the contrary in any trust
deed or other document.
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(2) A person shall not give effect to, recognise, or register, record,

3)

(4)

(4a)

or enter in the books or records of a unit trust scheme a
disposition in r&ation to a unit unless

(@) atransfer or an instrument effecting or evidencing the
disposition is executed and (unless the person executed
the transfer or the instrument) delivered to the person
and the duty with which the transfer or the instrument is
chargeable has been paid; or

(b) the person is satisfied that a dutiable statement has been
lodged under sectio®3AJ or 73DAA in respect of the
disposition and that the duty with which the dutiable
statement is chargeable has been paid.

Penalty: $2M00.

For the purposes of assessing duty under this section, the
exemption in iten2(1) of the Third Schedule does not apply.

Subject tosection73CA andsubsection¢4a), (4b), (5), (5a)

and(6), a transfer of a unit and an instrument effecting or
evidencing a disposition in relation to a unit shall each be
chargeable with duty as if it were separately

(a) aconveyance or transfer free of encumbrances of an
undivided share, equivalent to the proportion of the total
issued units under the unit stutscheme represented by
the unit, in land and chattels situated in Western
Australia or any interest, including any beneficial
interest, in any such land and chattels held by the unit
trustee as trustee of the unit trust scheme; and

(b) a conveyance ohe unit.

The value of the unit, for the purpose of assessing duty under
subsectior{4)(b), shall be the value of the unit reduced by the
value of the land and chattels or interest in land and chattels (if
any) determined for the purpose of assesduty under
paragrapha) of that subsection.
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(4b) Subject to subsectiorfS) and (5a), the duty chargeable on a
transfer of a unit or an instrument effecting or evidencing a
disposition in relation to a unit shall not in any event be less
than the amourtdf duty determined under ited{1) of the
Second Schedule on the amount or value of the consideration
for the transfer or the disposition.

(5) Where a disposition does not significantly affect any right or
rights pertaining to any unit, having regardhe tights
pertaining to the other issued units under the unit trust scheme,
the instrument effecting or evidencing the disposition shall be
chargeable with duty under iteBnof the Second Schedule.

(5a) Where a disposition, or a series of dispositidns

(@) has effect in relation to the number of units held by all
holders of units in proportion to the number of units
respectively held by them immediately prior to the
disposition or dispositions taking effect; and

(b) does not have the effect of varyiraprogating or
altering the rights of any holder of units as against the
rights of any other holder of units with respect to the
capital of the unit trust scheme,

the instrument effecting or evidencing the disposition, and each
instrument effecting or egtencing a disposition in a series of
dispositions, shall be chargeable with duty under eshthe
Second Schedule.

(6) The Commissioner shall, where it is necessary to determine, for
the purposes of subsectifith) or (4), the proportion of the total
issued units under a unit trust scheme represented by a unit, take
into account, in such manner as he considers appropriate, the
respective rights and obligations pertaining to the unit and the
other units under the unit trust scheme.

(6a) Subject to seatin 73CA and subsectioféc), in addition to the
duty chargeable on a transfer or an instrument under
subsectior{4), the transfer or instrument shall each be
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chargeable with duty at the rate provided for in iggh) of the
Second Schedule calculated oa titnencumbered value of any
ascribed chattels, but duty shall not be charged in respéct of

(@) any of the chattels in respect of which duty has been
paid under sectioB1B or 70 by a person liable under
subsectior{7) to pay the duty with which the trsfier or
instrument is chargeable under subsechn

(b) any of the chattels in respect of which interstate duty has
been paid by such a person; or

(c) any of the chattels that, in the opinion of the
Commissioner, are usually not situatedestern
Australia

(6b) Chattels are ascribed chattels for the purpose of subségépn
if, within the 12months preceding the date of the disposition
evidenced by the transfer or instrumént

(a) the unit trustee, as trustee of the unit trust scheme, held
themor any interest (including any beneficial interest) in
them; and

(b) a person liable under subsecti@i to pay the duty with
which the transfer or instrument is chargeable under
subsectior{4) acquired them, directly or indirectly, from
the unit trustee

(6¢c) The transfer or instrument is not chargeable with duty under
subsectior{6a) if the Commissioner is satisfied that no
transaction by means of which the ascribed chattels were
transferred from the unit trustee to the person referred to in
subsectior{6b)(b) was effected for the collateral purpose of
reducing the duty that otherwise would be chargeable on the
transfer or instrument.

(7) Subject to sectiol83AH and 73DC(6), eacdf the holders of a
unit under a unit trust scheme is liable to paydgy with
which a transfer of the unit or an instrument effecting or
evidencing a disposition in relation to the unit is chargeable.
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(8) A unit trustee shall, where a transfer of a unit or an instrument
effecting or evidencing a disposition in relatioratanit has
been delivered to him, retain the transfer or instrument, as the
case may ben accordance with secti@v of theTaxation
Administration Ac2003

[(9) deleted]

(10) A right or obligation arising out of a disposition in relation to a
unit shall not be invalidated by reason only that the unit trustee
gave effect to or recognised the disposition or registered,
recorded or entered the disposition in the books or records of the
unit trust scheme in contravention of subsec{®n

(11) Subjectto subsectiorf12) and sectio@3DC, this section does
not apply to a disposition of a unit in a unit trust scheme during
any period that the unit trust scheméis

(a) registered under secti@3AA(2);
(b) granted interim registration under sect@8AC(2); or
(c) registered as a provisional public trust under

section63ADA(2).
(12) Ifo
(a) the registration or interim registration of a unit trust
scheme; or
(b) the registration of a unit trust scheme as a provisional
public trust,

is cancelled, tis section is taken to have applied to the unit trust
scheme from the time the cancellation was taken to have effect
unless duty is chargeable under sec@8AF.

[Section73D inserted by NdL12 of 1982 s8; amended by
No.81 of 1984 s20; N0.109 of B84 s.5; No.33 of 1987 s19;
No.22 of 1998 s34; No.36 of 2001 s28; No.2 of 2003 s54;
No.66 of 2003 s31; No.11 of 2005 s8; No.67 of 2006 s4;
No. 12 of 2008 9.]
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73DAA. Dutiable statement required if transfer or instrument not
lodged

(1) Subject to sectiod3CA and subsectiofB) if, for a disposition
in relation to a uni®

(a) atransfer; or
(b) aninstrument effecting or evidencing the disposition,

is not lodged with the Commissioner, each liable person must,
within 2 months afér the disposition is made, lodge a statement
with the Commissioner in respect of the disposition.

Penalty: $2M00.

(2) In subsectiorfl) 6
liable personrmeansd

(a) if a transfer or instrument has been execdted person
who is liable to pay duty irespect of the disposition; or

(b) if a transfer or instrument has not been execdted
aperson who would be liable to pay duty in respect of
the disposition if a transfer or instrument were executed.

(3) Subsectior{1l) does not apply in relation to ssgosition that is
included in a dutiable statement under sec88AJ.

(4) A dutiable statement must be prepared in an approved form.

(5) A dutiable statement lodged under subsedfigns taken to be
an instrument evidencing the disposition in respéethich it is
lodged and is chargeable with duty accordingly.

(6) The requirement to lodge a dutiable statement under
subsectior{l) in respect of a disposition ceases to apply if a
transfer or an instrument effecting or evidencing the disposition
is lodged with the Commissioner at any time after the
disposition was made, but nothing in this subsection affects the
liability of a person for an offence against subsectign
committed before the transfer or the instrument is lodged.
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(7) If subsection6) has effect, the transfer or instrument referred to
in that subsection is to be regarded, for the purposes of
sectionsl6(5) and 17A, as having been first executed on the day
on which the disposition was made.

(8) Section31B does not apply to, or in relan to, a disposition
referred to in subsectiqi).

[Section73DAA inserted by N&6 of 2003 s32; amended by
No. 12 of 2008 <€10.]

73DA. Holdings of majority interest unit trustee

(1) For the purposes of secti@3D(4), a unit trustee who has a
majarity interest in a company that is beneficially entitled to
land and chattels (as defined in secti@) situated in Western
Australia is taken to hold an undivided share in the land and
chattels to the extent provided in subsec{®n

(2) The extent ofhe undivided share in land and chattels referred to
in subsectior{l) is the same proportion of the value of the land
and chattels situated in Western Australia to which the company
is beneficially entitled as the proportion of the property of the
compaty which the trustee would be entitled to claim in a
distribution of property, as provided in sectio®(5), if the
company were to be wound up at the time of the disposition
effected or evidenced by the relevant transfer or instrument.

(3) For the purposeof this sectio®

(@) companymeans a company to which Divisi@ror 3a of
Part IlIBA applies ora corporation to which Divisio
or 3b of that Part applies; and

(b) aunit trustee has a majority interest in a company if he
would be entitledif the company were to be wound up
at the time of the disposition effected or evidenced by
the relevant transfer or instrument, to participate
(otherwise than as a creditor, or other person to whom
the company is liable) in a distribution of the property of
the mmpany, as provided in secti@b(5), to an extent
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greater than 50% of the value of the property
distributableotherwise than to creditors, or other
persons to whom the company is liable

[Section73DA inserted by N@&3 of 1987 s20; amended by
No.22 d 1998 s35; N0.60 of 2000 s20(2); No.2 of 2003
s.55; No.11 of 2004 s12.]

73DB. Terms used in section§3DC, 73DD and73DE

(1) In sections’3DC, 73DD and 73DB

acquire, in relation to an interest in a registered unit trust
scheme, means acqubieneficially in any manner or by any
means and includes the increasing of an existing interest;

registered unit trust schemeeans a unit trust scheme
registered as a pooled investment trust under se8BAA(2).

(2) For the purposes of section8DC,73DD and 73DE, an interest
acquired or held by a custodian trustee on behalf of a person is
taken to have been acquired, or to be held, by the person.

(3) For the purposes of secti@@DC, 73DD and 73DE, a person
and another person are related if

(a) they are related as provided in sectt®{5); or

(b) they acquire interests in a registered unit trust scheme by
virtue of acquisitions that together form or arise from
substantially one transaction or one series of
transactions.

[Section73DB inserted ¥ N0.66 of 2003 s33.]

73DC. Acquisition of majority interest or further interest in pooled
investment trust

(1) Despite sectio@3D(11) and subject to this section, duty is
chargeable under secti@3D in respect of a disposition of a
unit in a registeed unit trust scheme if, as a result of the
disposition, a person acquires, or a person and a related person
acquire, a majority interest or a further interest in the scheme.
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(2) If paragraph(b) of section73DD(1) applies in relation to the
acquisitionof a majority interest in a registered unit trust
scheme, duty is chargeable under secti®D in respect of the
dispositions of units in the scheme (Hggregated dispositions
that result in a person, or a person and a related person,
acquiring the inteests referred to in that paragraph as if the
aggregated dispositions formed one disposition made at the time
the majority interest was acquired.

(3) If the aggregated dispositions include one or more dispositions
(relevant aggregated dispositionmade vinen the unit trust
scheme was na@t

(a) registered under secti@3AA(2); or
(b) granted interim registration under sect@8AC(2),

duty chargeable under secti@BD, as referred to in

subsectior{2), is to be reduced by the amount of duty that

would be chargeable under that section in respect of the relevant
aggregated dispositions if those dispositions together formed
one disposition made immediately before the majority interest
was acquired.

(4) Duty is chargeable under sectid8D in respect of disposition
of a unit in a registered unit trust scheme that results in a person,
or a person and a related person, acquiring a further interest in
the scheme as &

(&) that disposition; and

(b) each of the dispositions that resulted in the person, or
the person and the related person, acquiring an interest
in the scheme held by the person, or by the person and

the related person, immediately before the further
interest was acquired,

together formed one disposition made at the time the further
interes was acquired.

(5) Duty chargeable under secti@BD, as referred to in
subsectior{4), is to be reduced by the amount of duty that
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would be chargeable under that section in respect of the
dispositions referred to in subsecti@)(b) if those dispositias
together formed one disposition made immediately before the
further interest was acquired.

(6) Despite sectio@3D(7), the person liable to pay the duty
chargeable under secti@BD because of this section in respect
of a disposition is the person whoquires the majority interest
or further interest in the registered unit trust scheme.

(7) If a majority interest or a further interest in a registered unit
trust scheme is acquired by virtue of acquisitions of interests in
the scheme by a person anckated person, those persons are
jointly and severally liable to pay the duty referred to in
subsectior{6).

(8) If interstate security duty has been paid in respect of a
disposition in respect of which duty is chargeable under
section73D because of thisection, the duty chargeable under
that section is to be reduced by the same proportion of the
interstate security duty as the value of the trust property situated
in Western Australia bears to the aggregate value of all the trust

property.
(9) In subsetion (8) 6
interstate security dutyneans duty chargeable in another State

or a Territory on a conveyance or transfer of any marketable
security or right in respect of shares.

[Section73DC inserted by N&6 of 2003 s33.]

73DD. Meani ng of thiemajsaroi tayndi Mif urt her i nter

(1) For the purposes of secti@3DC, a person acquires a majority
interest in a registered unit trust scheme if a disposition of a unit
in the scheme results in the person, or the person and a related
person, acquiring amierest in the scheme (thalevant
interes) such that having acquiréd

(@) the relevant interest itself; or
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(b) the relevant interest when taken with each interest in the
scheme thad

() is held by the person or by a related person
immediately befee the relevant interest was
acquired; and

(i)  was acquired within $ears before the relevant
interest was acquired (whether or not the scheme
was a registered unit trust scheme at the time of
the acquisition),

the person, or the person and the relgterson, would be
beneficially entitled, if the property of the scheme were to be
distributed, to participate in a distribution of the property of the
scheme to an extent of 50% or more of the value of the
distributable property.

(2) The acquisition oftte relevant interest or another interest
referred to in paragraplb) of subsectioifl) is to be taken into
account for the purposes of that subsection only if, at the time of
the acquisition, the property of the registered unit trust scheme
included landas defined in section6) situated in Western
Australia.

(3) If on the first day on which a unit trust scheme is registered
under sectio®3AA(2) a majority interest is held in the scheme,
an interest acquired in the scheme as a result of one or more
dispositions made during a period that the scheme was granted
interim registration under secti®@3AC(2) is taken to have been
acquired as a result of a disposition made on that day.

(4) For the purposes of secti@3DC, a person acquires a further
interestin a registered unit trust scheméif

(&) the person holds, or the person and a related person
hold, a majority interest in the scheme;

(b) the acquisition of that majority interest gave rise to a
liability for duty under sectio@3D because of
section73DC; and
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(c) adisposition of a unit in the scheme results in the person
acquiring, or the person and a related person acquiring,
an interest in the scheme such that having acquired that
interest the person, or the person and the related person,
would bebeneficially entitled, if the property of the
scheme were distributed, to participate further in a
distribution of the property of the scheme.

(5) For the purposes of this sectiongif

(@) the registration of a unit trust scheme is cancelled under
secton 63AD; and

(b) adisposition of a unit in the scheme (tbevant
dispositior) is made within 1Znonths after that
registration is cancelled,

the scheme is to be treated as if it is still a registered unit trust
scheme when the relevant disposiismade.

(6) Subsectior(5) does not apply if the Commissioner is satisfied
that the relevant disposition is not made with the collateral
purpose of avoiding or reducing the duty that otherwise would
be or might become payabile if the registration of thietoust
scheme had not been cancelled.

(7) For the purpose of being satisfied as to a matter referred to in
subsectior{6), the Commissioner may take into account any
matter that the Commissioner considers to be relevant.

(8) For the purposes of thigstion, a reference to the entitlement to
participate in a distribution of the property of a unit trust scheme
is a reference to that entitlement otherwise than as a creditor or
other person to whom the scheme is liable, and a reference to
distributable poperty is a reference to property distributable to
persons otherwise than as creditors or other persons to whom
the scheme is liable.

(9) For the purposes of this section, the entitlement of a person on
the distribution of the property of a unit trust eote is to be
determined as the greatest entitlement that the person could
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derive at any time from the scheme whether by the fulfilment of
any condition, the outcome of any contingency or the exercise
of any power or discretion or otherwise, and in paréical

person that may benefit from a discretionary trust is to be
deemed to be entitled &

(@) the property subject to the discretionary trust, unless the
Commissioner determines otherwise; or

(b) such part of that property as the Commissioner
determins.

[Section73DD inserted by N6 of 2003 s33.]

73DE. Dutiable statement to be lodged

(1) Subject to sectio@3CA and subsectiof8), a person who
acquires a majority interest or a further interest in a registered
unit trust scheme must, withinr2orths after the acquisition,
lodge a statement with the Commissioner in respect of the
disposition or dispositions that resulted in the acquisition of that
interest and in respect of which duty is chargeable under
section73D because of sectiagi8DC.

Penaly: $20000.
(2) A dutiable statement must be prepared in an approved form.

(3) If a majority interest or a further interest in a registered unit
trust scheme is acquired by a person and one or more related
persons, subsectidf) is taken to be complieslith if one of
those persons lodges a dutiable statement under that subsection
on behalf of all those persons.

(4) A dutiable statement lodged under subsedfigns taken to be
an instrument evidencing the disposition or dispositions in
respect of whiclit is lodged and is chargeable with duty to the
extent that duty chargeable on that disposition or those
dispositions under sectiaf8D because of sectiactBDC has not
been paid.
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73E
1)

(2)

[Section73DE inserted by N&6 of 2003 s33; amended by
No. 12 of 2008.111.]

Disposition of shares in discretionary trustee companies

In this sectiord
companymeans a corporation which is a discretionary trustee;
disposition in relation to a share, includés

(@) atransfer or other disposition of the share;

(b) the allotment or issue of the share;

(c) the redemption, surrender or cancellation of the share;
and

(d) the variation, abrogation or alteration of a right
pertaining to the share with respect to voting, whether at
meetings of the company or the dit@'s or otherwise,

but does not include a disposition by which the personal
representative of a deceased person disposes of a share to a
beneficiary in the administration of the estate of the deceased;

officer, in relation to a corporation, has the safeénition as in
section9 of the Corporations Act;

sharemeans a share or stock of a company that is not listed on a
recognised financial market and includes an interest in a share.

A company which is resident or domiciled in Western Australia
or which carries on business in Western Australia as a
discretionary trustee and an officer of such a company shall not
make, accept, give effect to, recognise, or register, record or
enter in the books or records of the company a disposition in
relation to ashare unlesd

(@) atransfer or an instrument effecting or evidencing the
disposition is executed and delivered to the company;
and

(b) the transfer or the instrument, as the case may be, is
stamped.

Penalty: $2M00.
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[(3) deleted]

(4) Subject tesedion 73CA andsubsectiongb) and (6), a transfer
of a share and an instrument effecting or evidencing a
disposition in relation to a share shall each be chargeable with
duty as if it were a conveyance free of encumbrances of an
undivided share, equivalettt the proportion of the total issued
capital of the company represented by the share, in the property
held by the discretionary trustee as trustee of the discretionary
trust.

(5) Subsectior{4) shall not apply to a transfer or instrument if the
Commissoner is satisfied that it is not made in contemplation of
the passing of a beneficial interest in any property held by the
company as discretionary trustee and is not part of, or made
pursuant to, a scheme whereby any beneficial interest, vested or
contingent, in any property held by the company as
discretionary trustee has passed or will or may pass to any
person.

(6) Subject to sectiod3CA, whered

(&) adisposition in relation to a share involves a variation,
abrogation or alteration of a right or hitg pertaining to
the share; and

(b) the Commissioner is satisfied, having regard to the
rights pertaining to the other issued shares in the capital
of the company, that the disposition does not
significantly affect the right or rights pertaining to the
share,

the instrument effecting or evidencing the disposition shall be
chargeable with duty under iteBnof the Second Schedule.

(7) The Commissioner shall, where it is necessary to determine, for
the purposes of subsecti¢t), the proportion of the tatissued
capital of a company represented by a share, take into account,
in such manner as he considers appropriate, the respective rights
and obligations pertaining to the share and the other shares in
the capital of the company.
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(8) Each of the holdersf a share in a company is liable to pay the

(9)

[(10)
(11)

73F.
1)

duty with which a transfer of the share or an instrument
effecting or evidencing a disposition in relation to the share is
chargeable.

A company shall, where a transfer of a share or an instrument
effecting or evidencing a disposition in relation to a share has
been delivered to it, retain the transfer or instrument, as the case
may bejn accordance with secti@V of theTaxation

Administration AcR003

deleted]

A right or obligation arisingut of a disposition in relation to a
share shall not be invalidated by reason only that the company
or an officer of the company made, accepted, gave effect to or
recognised the disposition or registered, recorded or entered the
disposition in the booksr records of the company in
contravention of subsectidg).

[Section73E inserted by Nd.12 of 1982 s3; amended by
No.39 of 1994 s21; No.53 of 1999 s20; No.10 of 2001
s.168; No.2 of 2003 s56; No. 21 of 2003 26; No. 12 of 2008
s.12]

Acquisition of a licence to carry on a business activity

In this sectiord
business licenceneansd

(@) alicence, permit or authority which is issued, granted or
given under a written law and which is required by a
written law to be held by a pgon carrying out an
activity for gain or reward; or

(b) alicence, permit or authority which is issued, granted or
given under a law of the Commonwealth and which is
required by a law of the Commonwealth to be held by a
person carrying out an activity Western Australia for
gain or reward.
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(2) This section applies to a transaction by which a peitben (
license@ who holds a business licenge

(a) disposes of the business licence to another person;

(b) agrees to the business licence being transféored
another person; or

(c) agrees to relinquish the business licence, or agrees not to
apply for a renewal of the business licence, so that it, or
another business licence in respect of the same kind of
activity, can be issued, granted or given to another
person.

(3) Where this section applies to a transaction the business licence
to which the transaction relates is property situated in Western
Australia and the transaction is a transaction by which that
property is transferred by the licensee and becdheeproperty
of the other person referred to in subsec{®)n

(4) Where this section applies to a transaction relating to a business
licence issued, granted or given under a law of the
Commonwealth, duty can only be charged to the extedit of

(@) thevalue of the business licence so far as it authorises
the carrying out of an activity in Western Australia; or

(b) the portion of the consideration for the transaction that
relates to the carrying out of an activity in Western
Australia under the authoyibf the business licence,

whichever is the greater amount.

[Section73F inserted by Nat1 of 1995 s6; amended by N@
of 2003 s57.]

73G.  Farm-in agreements relating to mining tenements

(1) In this sectior®

exploration amount in relation to darm-in agreement, means
an amount to be expended, after the agreement is made, on
exploration or development of the mining tenement carried out
after the agreement is made;

As at 14 Aug 2010 Version 18-d0-02 page 101

Extract from www.slp.wa.gov.au, see that website for further information



Stamp Act 1921
Part 111B Conveyances and transfers

s. 73G

farm-in agreemenimeans an agreement between the owner of a
mining tenement andhather person that, after the other person
expends the exploration amount specified in the agreement, that
other person will have a right to acquire an interest in the

mining tenement that &

(@) specified in the agreement; and
(b) to be held with thewner of the mining tenement;
mining tenemenimeansd

(&) a mining tenement held under thigning Act1978
being a mining tenement within the meaning of that Act
or theMining Act1904% and

(b) a mining tenement or right of occupancy continued in
force by sectiob of theMining Act1978

paymentdoes not include payment of an exploration amount.

(2) Aninstrument evidencing or effecting a faimagreement i8
(@) tothe extent thad

(i) the instrument evidences or effects a fanm
agreementand

(i)  no payment has been made or is payable in
respect of the right to acquire the interest, or the
acquisition of the interest, specified in the
farm-in agreement,

chargeable with duty at the rate set out under &oh
the Second Schedule; and

(b) to the extent thad

(i) the instrument provides for the acquisition of an
interest in a mining tenement otherwise than
pursuant to a farAm agreement; or

(i) payment has been made or is payable in respect
of the right to acquire the interest, oeth
acquisition of the interest, specified in the
farm-in agreement,
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chargeable with duty at the rate set out in iteor 19 of
the Second Schedule, as the case requires.

(3) If the Commissioner is satisfied that

(a) aconveyance or transfer evidenoe®ffects the
acquisition of an interest in a mining tenement pursuant
to a farmin agreement;

(b) the amount specified in the fasim agreement to be
expended on exploration or development of the mining
tenement has been expended accordingly; and

(c) any duty chargeable under subsec{®nin respect of
the instrument has been paid,

thend
(d) to the extent thad

(i) the conveyance or transfer evidences or effects
the acquisition of the interest; and

(i)  no payment has been made or is payable i
respect of the acquisition,

the conveyance or transfer is chargeable with duty under
item 6 of the Second Schedule; and

(e) tothe extent thad

() the conveyance or transfer provides for the
acquisition of an interest in a mining tenement
otherwisethan pursuant to the farm
agreement; or

(i) payment has been made or is payable in respect
of the acquisition of the interest specified in the
farmrin agreement and duty in respect of that
acquisition was not paid under subsect@)tb),

the convgance or transfer is chargeable with duty under
item4 or 19 of the Second Schedule, as the case
requires.

[Section73G inserted by Nd&6 of 2003 s34.]
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(1aa) In this sectiord
dormanthas the meaning given by sectitBuAA,

dormant corporationmeans a corporation that has been
dormant from when it was incorporated,;

interest in relation to a managed investment scheme, has the
same meaning as it has in sect®of the Corporations Ag

managed investment scherhas the same meaning as it has in
section9 of the Corporations Act;

membemeans a person who holds an interest in a managed
investment scheme;

scheme propertyin relation to a managed investment scheme,
has the same meag as it has in the Corporations Act in
relation to a managed investment scheme that is registered
under sectio®01EB of that Act.

(1) Every contract or agreement, howsoever executed, for the sale
of any estate or interest in any property shall be cllanggh
the samed valoremduty to be paid by the purchaser as if it
were an actual conveyance on sale of the estate, interest or
property contracted or agreed to be sold.

(2) Subject to this section, when the name of the purchaser as set
out in a contratcor agreement referred to in subsectibn
differs from the name of the transferee as set out in the
subsequent conveyance or transfer, that conveyance or transfer
shall be deemed to be a separate and distinct transaction and
shall be subject tad valoemduty.

(3) Notwithstanding anything in subsecti(®), if &

(@) the Commissioner is satisfied that the person named in
the contract or agreement concerned as the purchaser
was acting as the agent of the person named in the
subsequent conveyance or star as the transferee at
the time when that contract or agreement was executed;
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(b) the Commissioner endorses on the subsequent
conveyance or transfer concerribdt the Commissioner
is satisfied in relation to the matteeferred to in
paragraph{a); and

(c) the contract or agreement of sale concerned is stamped,

the same duty as is payable under i&of the Second
Schedule shall be payable on the subsequent conveyance or
transfer.

(3a) Notwithstanding subsectiqR), if &

(a) the person named as purchaser in a contract or
agreement referred to in subsect{@hentered into the
contract or agreement with the intention that the
property concerned would be transferre@ to

() a corporation that the person intendede
incorporated; or

(i) adormant corporation, the shares in which the
person intended to be acquired;

(b) atthe time the contract or agreement was entered into
action was being taken to incorporate the corporation or
acquire the shares in the domhaorporation; and

(c) duty has been paid on the contract or agreement under
subsectior{1),

a conveyance or transfer of the property by the vendor under the
contract or agreement to the corporation after it has been
incorporated or after the sharegtihave been acquired, as the
case requires, shall be charged with duty under Gteinthe

Second Schedule.

(3b) Notwithstanding subsectidR), if 6

(@) the Commissioner is satisfied that a managed investment
scheme has been, or is to be, establiflyasieans of an
offer to subscribe to the scheme made to the public;
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(b) the Commissioner is satisfied that before the
establishment of the scherde

(i) the person named as purchaser in a contract or
agreement referred to in subsect{@hentered
into the contract or agreement; or

(i)  the person promoting the scheme arranged for
that contract or agreement to be entered into,

with the intention that the property concerned would
become scheme property;

(c) the contract or agreement provides to thecttieat, if
the scheme is not established, the contract or agreement
IS terminated,

(d) the Commissioner endorses on the subsequent
conveyance or transfer that the Commissioner is
satisfied in relation to the matters referred to in
paragraphg¢a) and (b)and

(e) duty has been paid on the contract or agreement under
subsectior{l),

a conveyance or transfer of the property by the vendor under the
contract or agreement that results in the property becoming
scheme property shall be charged with duty uiitden 6 of the
Second Schedule.

(3c) Notwithstanding subsectiq®), if &
(&) acontract or agreement referred to in subse¢fiprs
entered into; and
(b) duty has been paid on the contract or agreement under
subsectior{1),
a conveyance or transfef the property concerned by the
vendor under the contract or agreem&nt
(c) to the extent of the whole or any part of the interest that
the purchaser would have acquired in the property if the
contract or agreement had been completed; and
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(d) to apersn who at the time the contract or agreement
was entered into was related to that purchaser,

shall be charged with duty under iténof the Second Schedule.
(3d) For the purposes of subsecti@t), the following persons are
related to a purchaser whoan individuab
@ the purchaserdés spouse or de fact

(b) a parent or remoter lineal ancestor of the purchaser or
the purchaserds spouse or de fact

(c) achild or remoter lineal descendant of the purchaser or
t he pur c h asde fadciogartegp; 0 u s e

(d a brother or sister of the purcha
spouse or de facto partner;

(e) acorporation iB

() the purchaser is the sole shareholder of the
corporation; or

(i)  the purchaser is a shareholder of the corporation
and is related (within the meaning of this section)
to each of the other shareholders;

M a unit trustee in the unit truste
unit trust ifd

(i) the purchaser is the sole unit holder in the unit
trust; or

(i)  the purchaseés a unit holder in the unit trust and
is related (within the meaning of this section) to
each of the other unit holders.

(3e) For the purposes of subsecti@t), a person is related to a
purchaser that is a corporatiordif

(@) the person is the soldareholder of the purchaser; or

(b) the person is a shareholder of the purchaser and, if the
person were a purchaser, would be related (within the
meaning of this section) to each of the other
shareholders.
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(3f) For the purposes of subsecti@t), a peson is related to a
purchaser that is a unit truste@if

(a) the person is the sole unit holder in the unit trust; or

(b) the person is a unit holder in the unit trust and, if the
person were a purchaser, would be related (within the
meaning of this s¢ion) to each of the other unit
holders.

(3g) For the purposes of subsectidBd), (3e) and (3f), a person
cannot be related to a purchaser in relation to the conveyance or
transfer to the person of property that the person intends to hold
on behalf of aother person (thieeneficiary) 6

(a) as the trustee of a discretionary trust (as defined in
section76);

(b) subject to subsectididd)(f), as a unit trustee; or

(c) as atrustee other than a trustee referred to in
paragrapt{a) or (b), unless the beimary is also
related (within the meaning of this section) to the
purchaser.

(3h) For the purposes of subsectidd), (3e) and (3

(@) an illegitimate person is to be treated as the legitimate
child of that persondés parents; a

(b) itis irrelevant whether a relationship is of the whole or
half-blood, or whether it is a natural relationship or a
relationship established by a written law.

(4) Whenduty has been paid in accordance with subse¢tiprihe
conveyance or transfer concerned madéegourchaser shall
not bechargeable with duty but the Commissioner, on being
requested to do so, is to endorse on the conveyance or transfer
the duty paid.

[Section74 inserted by NAB7 of 1979 s50; amended by
No.81 of 1984 s21; No.2 of 2003 s58; No. 66 of 2003 s35.]

page 108 Version 18-d0-02 As at 14 Aug 2010

Extract from www.slp.wa.gov.au, see that website for further information



Stamp Act 1921
Conveyances and transfers Part 111B

s. 74A

T4A.

Duty chargeable on certain conveyances of corporation
property

(1) A conveyance or transfer of any propedty

(@)

3)

(a) by a corporation to any of its shareholders in the course
of a distribution of assets on a reduction otdpital,
including a conveyance or transfer of property in
consideration of or pursuant to a surrender, redemption
or cancellation of any shareholding;

(b) by the liquidator of a corporation to any of its
shareholders pursuant to a right attaching tocdritg
shares to select or receive any particular property of it;
or

(c) Dby the liquidator of a corporation to any of its
shareholders in the course of a distribution of its assets
as a consequence of its winding up, not being a
conveyance or transfer which paragrapiib) applies,

shall be chargeable with duty in accordance with deoh the
Second Schedule add

(d) the unencumbered value of the property shall be taken to
be the consideration paid; and

(e) the shareholder shall be liable to paydingount of duty
charged.

If in a case to which subsecti¢hb)(c) applies, the

Commissioner is satisfied that the corporation is not being
wound up as part of an arrangement or scheme designed with
the collateral purpose of reducing the duty othenpesgable on
the conveyance or transfer of the property, the Commissioner
may deduct from the unencumbered value of the property an
amount calculated under subsect{dhbut in any event not
greater than the unencumbered value of the property.

In consdering whether or not he or she is satisfied for the
purpose of subsectid@), the Commissioner may have regard
tod
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(@)
(b)

(©)
(d)

(e)

(f)

the duration of the sharehol

corporation;

whether or not the shareholder held shares in a related
corpaation of the corporation that owned the property
before it was owned by the corporation;

the period for which the property has been owned by the
corporation or a related corporation of the corporation;

any dealing in shares of the corporatioraoelated
corporation of the corporatiah

() by the shareholder or a related corporation of the
shareholder; or

(i) by a previous owner of the property;

whether there is any commercial efficacy to an
arrangement or scheme of transactions innghany
one or more o

(i) the corporation;
(i)  the shareholder;

(i)  arelated corporation of the corporation or the
shareholder;

(iv) aperson who has a substantial holding (as
defined in the Corporations Act) in a person
referred to in subparagsh (i), (ii) or (iii),

in relation to the winding up, other than to reduce the
duty otherwise payable on the conveyance or transfer;
and

any other matters he or she considers relevant.

(4) The deduction to be made under subsed®yshall be
calaulated as follows

] A
Deduction = —x C
B

whered
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A is the value of the sharehol der os

undistributed assets of the corporation as determined
under subsectiofb);

B is the unencumbered value of all the assets that are, or
are to bedistributed to the shareholder in the course of
the distribution; and

C is the unencumbered value of the property that is the
subject of the conveyance or transfer that is chargeable
with duty.

Insubsectiof 4) t he val ue eatitlemenhie s har ehol de
the undistributed assets of the corporation is the amount (if any)

by which the value of the sharehol de
undistributed assets of the corporation immediately before the

conveyance or transfer exceeds the suh of

(@) anyamount owed by the corporation to the shareholder
as a creditor at the date of the conveyance or transfer;

(b) any amount owed by the corporation to the shareholder
as a creditor that the shareholder, in the year ending on
the date of the conveyance marisfer, has released the
corporation from paying; and

(c) the amount of any liability of the corporation that the
shareholder, in the year ending on the date of the
conveyance or transfer, has, or has caused to be,
assumed or discharged on behalf ofdbgporation.

[Section74A inserted by Nd.3 of 1997 s37; amended by
No.10 of 2001 s169; No.2 of 2003 s59; No.66 of 2003
S.36.]

Transactions involving a call option and a put option

In this sectiord
call optionmeans the right refexd to in subsectio(®)(a);
option propertymeansd

(@) the property to which the call option applies; or
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(b) if the put option applies to only a part of the property to
which the call option applies, that part of the property;

propertyincludes an eate or interest in property;
put optionmeans the right referred to in subsec{@){b).

(2) Subject to subsectigqd), this subsection applies if, at the same
time o

(@) apersonif A)dhas a right to require another person
(A B)do sell property to Agr to a person who has an
agreement, arrangement or understanding with A
relating to the property; and

(b) B has aright to require A, or a person referred to in
paragraph{a), to purchasé
(i) the property;
(i)  a part of the property; or
(i)  property that includes the property,
from B.

(3) Subsectior(2) applies regardless of when the call option or the
put option is exercisable.

(4) The Commissioner may determine that subsec¢fpuloes not
apply if the Commissioner is satisfiéd

(@) thatthe call option and the put option are for, and only
for, the purpose of obtaining finance or making other
financial arrangements; or

(b) that the call option and the put option form part of a
scheme of call options and put options given by the
proprietos of a business thét

() are for, and only for, the purpose of facilitating
the continuation of the business by one or some
of the proprietors (theontinuing proprietor or
proprietors; and

(i) are not exercisable except on the occurrence of
an evenspecified in them that would cause the
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continuing proprietor or proprietors to seek to
acquire the interest of another of the proprietors.
(5) In subsectior{4)(b) o
proprietor meansd
(&) inthe case of a partnership, a partner;
(b) inthe case of aompany, a shareholder;
(c) inthe case of a unit trust scheme, a unit holder; or
(d) in any other case, a person the Commissioner determines
to be a proprietor of the business.
(6) From the time when subsecti(®) applies the call option is to
be regaded ad

(@) a contract for the sale of the option property to A for the
purposes of sectiord(1); or

(b) an acquisition by A of beneficial ownership of the
option property for the purposes of sectgiB,
whichever is applicable in the circumstances
(7) The consideration for the contract or acquisition mentioned in
subsectior{6) is taken to bé
(@ the sum oB

(i) the amount paid by way of consideration for the
granting of the call option in respect of the
option property; and

(i)  the amounpayable in the event of the call option
being exercised in respect of the option property;

or

(b) if the unencumbered value of the option property is
ascertainable and it is greater than the sum mentioned in
paragraph{a), that unencumbered value.

(8) If as a result of the call option or the put option being
exercised®
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(@) a contract or agreement for the sale of the option
property is executed; or

(b) there is an acquisition of beneficial ownership of the
option property for the purposes of sectgiB,

the duty payable in respect of the contract or agreement or
because of the acquisition is to be reduced by the amount of any
duty paid because of subsectig¢ésand(7).

(9) This subsection appliesdf

(&) A has assigned the call option to arestpersonfi C)o
so that C has a right to require B to sell the option
property to C, or to a person who has an agreement,
arrangement or understanding with C relating to the
property; and

(b) B has aright to require C, or a person referred to in
paragrap (a), to purchase the option property from B.

(10) If subsection(9) applies, subsectiq®) does not apply in
relation to the rights of C and B referred to in subsec®yfa)
and(b).

(11) From the time when subsecti@®) applies the assignment bkt
call option is to be regarded as

(@) a contract for the sale of the option property to C for the
purposes of sectiord(1); or

(b) an acquisition by C of beneficial ownership of the
option property for the purposes of sectgiB,
whichever isapplicable in the circumstances.
(12) The consideration for the contract or acquisition mentioned in
subsectior{11) is taken to bé
(@) the sum ob

(i) the amount paid by way of consideration for the
assignment of the right referred to in
subsectior{9)(a); and
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(13)

(14)

(15)

(i) the amount payable in the event of the right
referred to in subsectig®)(a) being exercised,;

or

(b) if the unencumbered value of the option property is
ascertainable and it is greater than the sum mentioned in
paragrapl{a), that unecumbered value.

If as a result of the right referred to in subsec{@a) or the
right referred to in subsectid8)(b) being exercised

(a) a contract or agreement for the sale of the option
property is executed; or

(b) there is an acquisitioof beneficial ownership of the
option property for the purposes of sectgiB,

the duty payable in respect of the contract or agreement or
because of the acquisition is to be reduced by the amount of any
duty paid because of subsecti¢h$) and(12).

If &

(@) the call option and the put option both expire without
being exercised; or

(b) after either of those options is rescinded or cancelled by
agreement, the other expires without being exercised,

and subsectio(®) has never applied, thetgiichargeable on the
call option is reduced to the amount of duty that would have
been payable but for subsectid6¥ and (7).

If 0

(@) the rights referred to in subsecti(9)(a) and (b) both
expire without being exercised; or

(b) after either othose rights is rescinded, withdrawn,
surrendered or cancelled by agreement, the other expires
without being exercised,
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the duty chargeable on the assignment of the call option is
reduced to the amount of duty that would have been payable but
for subsettons(11) and (12).

(16) Subject to sectio7 of theTaxation Administration A@Q003
the Commissioner must make any reassessment necessary to
give effect to subsectiofi4) or(15).

(17) For the purposes of subsectid®), sectiorl7 of theTaxation
Administration AcR003applies as if the original assessment
had been madé

(&) inthe case of subsecti¢b4), as soon as the call option
and the put option had both expired; or

(b) inthe case of subsecti¢h5), as soon as the rights
referred to irsubsectior{9)(a) and (b) had both expired.

(18) Inrelation to duty paid because of subsecti@sand (7)0

(a) the matter is not carried into effect for the purposes of
section20(1)(a) or (2)(a) ib
() the call option and the put option are reded
or cancelled by agreement; or
(i) after either of those options expires without
being exercised, the other is rescinded or
cancelled by agreement;
and
(b) if section20(1) or (2) applies, the amount of duty is not
to be reduced to less than #maount that would have
been payable but for subsectid6¥ and(7).
(19) In relation to duty paid because of subsectidig and (12p
(@) the matter is not carried into effect for the purposes of
section20(1)(a) or (2)(a) ib
(i) the rights referd to in subsectiof®)(a) or (b)
are rescinded, withdrawn, surrendered or
cancelled by agreement; or
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(i)  after either of those rights expires without being
exercised, the other is rescinded, withdrawn,
surrendered or cancelled by agreement;

and

(b) if section20(1) or (2) applies, the amount of duty is not
to be reduced to less than the amount that would have
been payable but for subsecti¢hg) and(12).

[Section74B inserted by N&6 of 2003 s37.]

74C.  Acquisition of certain business assets

(1) In this sectiord
business asseheansd
(@) goodwill of a business;
(b) arestraint of trade arrangement for a business;
(c) abusiness identity;

(d) abusiness licence as defined in paragfaplof the
definition of that term in section3F(1) ifit authorises
the carrying out of an activity in Western Australia and
elsewhere;

(e) aright of a business under an uncompleted contract to
supply commodities or provide services;

(H intellectual property of a business; or

(g) things that a busines$ms that are in the nature of rent
rolls and client lists;

business identityneans a business name, trading name or
Internet domain name, or a right to use a business name, trading
name or Internet domain name;

circuit layout right means an exclusive right under trcuit
Layouts Actl9890f the Commonwealth for an eligible layout
under that Act;

commoditiedncludes land, money, credit and goods and any
interest in them;
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franchise arrangementneans an agreement or other
arrangenent under which a person (tfranchisor) who carries
on a business authorises or permits another person (the
franchiseg o

(a) to engage in the business of producing, supplying or
providing commodities or services, or both, at a place
other than the ptze of business of the franchisor as long
as the franchisee does so under

() a stated marketing, business or technical plan or
system; and

(i) a common format or common procedure, or both;
and

(b) to use a mark or common trade name in such athaty
the business carried on by the franchisee is or is capable
of being identified by the public as being substantially
associated with the mark or name identifying,
commonly connected with or controlled by the
franchisor or a person who would be relaiethe
franchisor for the purposes of PHIBA,

intellectual propertymeansd

(a) a patent, trademark, industrial design, copyright,
registered design, plant breeder right or circuit layout
right;

(b) anything else that has the following characterssii

() itisin the nature of a strategy, process,
procedure, mode of operation or way of working
that enables a commodity or service to be
produced, supplied or provided or that enhances
the production, supply, provision or quality of a
commodity or sevice;

(i) it was created, devised or developed to be used
for business purposes or, having been created,
devised or developed for other purposes, has
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been applied, adapted or modified for use for
business purposes;

or
(c) aright to use or explod@
() anything mentioned in paragrafd) or(b); or
(i) an adaptation or modification of anything
mentioned in paragrag@) or(b);
plant breeder rightmeansd

@ a plant breeditastrBgkbktdendsr Rt ga
Act 19940f the Commonwealthgr

(o) a plant breederds right correspon
mentioned in paragrafgB);

restraint of trade arrangemenfor a business means a restraint
of trade arrangement which, in the opinion of the
Commissioner, enhances or is likely to enhance the wline
business.

(2) This section applies if a business asset of a business is acquired
by a person and, at any time in the year preceding the
acquisition, the business has

(&) been carried on in or from Western Australia; or

(b) supplied commoditiesr provided services to customers
in Western Australia.

(3) This section does not apply to the acquisition of a business asset
by the franchisee from the franchisor in accordance with a
franchise arrangement unless another person has relinquished,
or ageed not to extend, that business asset or a business asset of
the same kind so that the franchisee could acquire that business
asset.

(4) This section does not apply to the acquisition of intellectual
property unless the acquisition is the subject ofreangement
that includes the acquisition of a business asset other than
intellectual property.
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(5) If apersom

(6)

(7)

(8)

(@) carries on, or has carried on, a businessfiitsie
busines$, and

(b) creates intellectual property, a restraint of trade
arrangemenodr a business identity related to the first
business for the purpose of the carrying on of the first
business or another business by another person,

the creation of the intellectual property, restraint of trade
arrangement or business identity is to égarded for the
purposes of this section as the acquisition by that other person
of a business asset of the first business.

If this section applied

(&) the business asset is to be regarded for the purposes of
this Act as property; and

(b) theacquisition of the business asset is to be regarded for
the purposes of this Act as a transaction that transfers
property and is chargeable with duty,

whether or not the business asset would otherwise be regarded
under this Act as property and despitam®(7) of the Third
Schedule.

Subject to subsectigri0), duty on the acquisition of the
business asset is to be assessed in accordance with whichever of
subsectior{8) or (9) is applicable.

If the principal place of business or head officehaf business
is in Western Australia, duty is to be assessed on the amount
determined using the following formuda
_Cuv @ (TS - IS)
TS

A

whered
A isthedutiable amount;
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CUV s the consideration for the acquisition of the business
asset, or the uneambered value of the business asset,
whichever is the greater;

TS s the gross amount (in Australian dollars) of all the
commodities supplied and services provided by the
business in the last 3 completed financial years
preceding the acquisition; and

IS is the gross amount (in Australian dollars) of the
commodities supplied and services provided by the
business to customers elsewhere in Australia in the last
3 completed financial years preceding the acquisition.

(9) If neither the principal place of buss nor the head office of
the business is in Western Australia, duty is to be assessed on
the amount determined using the following formaila

_ CWV @ WAS

TS

A

whered
A isthedutiable amount;

CUV s the consideration for the acquisition of thesiness
asset, or the unencumbered value of the business asset,
whichever is the greater;

TS s the gross amount (in Australian dollars) of all the
commodities supplied and services provided by the
business in the last 3 completed financial years
precedhg the acquisition; and

WAS is the gross amount (in Australian dollars) of the
commodities delivered and services provided by the
business to customers in Western Australia in the last
3 completed financial years preceding the acquisition.

(10) Despitewhichever of subsectiof8) or (9) is applicable, the
Commissioner may determine the dutiable amount on another
basis if the Commissioner is satisfied that the other basis would
be more appropriate in the circumstances.
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(11) If this section applies to thecquisition of a business asset as
defined in paragrapfd) of the definition of that term in
subsectior{l), section/3F does not apply to the acquisition.

(12) Section74 applies to a contract or agreement for the acquisition
of a business asset to whithis section would apply.

[Section74C inserted by N&6 of 2003 s37.]

75. Duty chargeable on conveyance for less than full
consideration

(1) Subjectto subsectiorf2), every conveyance or transfer or
instrument chargeable as a conveyance operasirgvoluntary
dispositioninter vivosshall be chargeable with duty under
item 19 of the Second Schedule in respect of the unencumbered
value of the property disposed of.

(2) Notwithstanding subsectiqi), every conveyance or transfer,
or instrument cargeable as a conveyance, that confers a benefit
on the person to whom the property is conveyed or transferred
because the unencumbered value of the property exceeds the
consideration payable in respect of that property, or because of
other circumstanceshall be chargeable with duty under itém
of the Second Schedule as if that unencumbered value were the
consideration paid.

(3) A conveyance or transfér

(a) for effectuating the appointment of a new trustee or the
retirement of a trustee, whether thast is expressed or
implied,;

(b) made to a beneficiary by a trustee or by another person
in a fiduciary capacity, except a discretionary trustee or
a unit trustee, under any trust whether express or
implied;

(c) made to a beneficiary by a discretiontmystee under
any trust, whether express or implied, otherwise than in
the exercise of any power of appointment;
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(d) made by a discretionary trustee, in the exercise of a
power of appointment over the property conveyed or
transferred, to a beneficiary wiis an individualfor his
own use and benefit, &

(i) atthe time when the discretionary trustee
acquired the property conveyed or transferred the
beneficiary was named or described in the
instrument which created the power of
appointment as a benefity or as a member of a
class of beneficiaries in whose favour the
discretionary trustee was empowered by that
instrument to appoint the property; and

(i) evidence of the acquisition by the discretionary
trustee, as such trustee, of the property conveyed
or transferred is produced to the Commissioner
with that conveyance or transfer;

(e) made to the holder of a unit in a unit trust scheme by a
unit trustee i

(i) evidence of the acquisition by the unit trustee, as
trustee of that unit trust scheme tloé property
conveyed or transferred is produced to the
Commissioner with that conveyance or transfer;
and

(i) the Commissioner is satisfied tiéat

()  the conveyance or transfer has the effect
of reducing the rights of the holder of
the unit in respeaf the property held
by the unit trustee to the extent of the
property, or the value of the property,
conveyed or transferred; and

(Iy  the conveyance or transfer does not
have the effect of varying, abrogating,
or altering the rights of the holder or
holders of other units under the unit
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trust scheme in respect of the remaining
property held by the unit trustee;

or

(H not otherwise coming within this subsectimunt which
the Commissioner is satisfiéd

(i) does not pass a beneficial interest inghaperty
conveyed or transferred;

(i) is not made in contemplation of the passing of a
beneficial interest therein; and

(i) is not part of, or made pursuant to, a scheme
whereby any beneficial interest in the property
conveyed or transferred, whethested or
contingent, has passed or will or may pass,

shall not be charged with duty under this section.

[Section75 inserted by N@B1 of 1984 s22; amended by
No.33 of 1987 s21; N0.100 of 1987 s4; No.39 of 1994 s14
and 21; No20 of 1996 s25; No.13 of 1997 s42; No.2 of
2003 s60; No.66 of 2003 s38.]

75A.  Power to exempt instruments made for charitable or similar
purposes

The Commissioner may exempt frad valoremduty any deed

of gift, conveyance, transfer, settlement or othstrument

operating as a voluntary disposition of property, or any
conveyance on the purchase of property, if the Commissioner is
satisfied that it has been made for the purposes of a university or
for charitable or similar public purposes.

[Section75A nserted by Na2 of 2003 s61.]

[75AA. Deleted by No2 of 2003 s61.]
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75AB.

75ABA.

(1)

Power to exempt instruments made in respect of certain
funds or schemes

The Commissioner may exempt frad valoremduty any
instrument that the Commissioner is satisfeeeh
instrumentd

(&) by which money or property is given or agreed to be
given to; or

(b) which establishes or regulates or relates to the
establishment or regulation of,

any fund or scheme established for the principal purpose of
making provision by wagf superannuation payments,
annuities, pensions, gratuities, allowances, lump sum payments,
benefits, assistance or the like for the directors, officers,
servants or employees of any employer or employers on the
termination of their office or service, wiher by death or
otherwise, or on their withdrawal from membership of that fund
or scheme or during their incapacity for work attributable to
illness or accident or for the widoywsidowers, surviving de

facto partners of gearsor children or dependants legal
personal representatives of any of those directors, officers,
servants or employees or for any persons duly selected or
nominated for that purpose pursuant to the provisions of that
fund or scheme.

[Section75AB inserted by N&7 of 1979 s51; amended by
No.81 of 1984 s25; No.2 of 2003 s62; No. 28 of 2003
s.189.]

Power to exempt transfers by bankruptcy trustee to
bankrupt

When the Commissioner is satisfied that an instrument is an
instrument by which property that vested inaamkruptcy trustee

on the bankruptcy of a person is conveyed from the bankruptcy
trustee back to that person, the Commissioner may exempt the
instrument from duty.
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(2) In this sectiord

75AC.

75AD.
1)

bankruptcy trusteemeansd
(@) the Official Trustee in Bankruptcgyr

(b) aregistered trustee,
under theBankruptcy ActL9660f the Commonwealth.

[Section75ABA inserted by N@8 of 2000 s5; amended by
No.2 of 2003 s63.]

Exchange of property

Any instrument or instruments effecting an exchange of any
property for any other property shall be chargeable with duty as
if the exchange involved

(@) the conveyance or transfer of the finsentioned
property for consideration equal to the unencumbered
value of that property; and

(b) the conveyance or transfef the secondgnentioned
property for consideration equal to the unencumbered
value of that property.

[Section75AC inserted by N@O of 1996 s27.]

Duty chargeable on partition of property

Any instruments effecting the partition of any prdgeshall be
chargeable with duty under iteb® of the Second Schedule and
any amount paid or other consideration given to achieve
equality is also to be charged wdl valorenduty on that
amount or on the value of that consideration under &erhthe
Second Schedule.
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(2) Notwithstanding anything in subsecti¢l), when there is no
amount or consideration referred to in that subsection or any
amount or consideration referred to in that subsection is
insufficient to achieve equality, duty shall be chaitge on the
amount of that insufficiency under itet® of the Second
Schedule.

[Section75AD inserted by N@&7 of 1979 s51; amended by
No.39 of 1994 s14; No.66 of 2003 s39.]

75AE. Concessional rates for certain residential or business
property

(1) A conveyance or transfer of residential property or business
property is chargeable with duty under ité(®) of the Second
Schedule iB

(@) duty on the conveyance or transfer would, but for this
section, be chargeable under ité(f) of the Second
Schedule;

(b) the value of the property does not exceed $XI) and
(c) the property is conveyed or transferredto
() one person who is an eligible purchaser;

(i)  inthe case of business propedty2 or more
purchasers all of whom are eligible phasers;
or

(i) in the case of residential propeéty 2 or more
purchaser$

() atleast one of whom is an eligible
purchaser; and

(I all of whom are either eligible
purchasers or government bodies.

(2) Subject to sectiot7 of theTaxation Admirstration Act2003
the Commissioner must make any reassessment necessary to
give effect to this section.

(3) In this sectiord
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business propertyneans property that is or includes a business
undertaking;

eligible purchaserin relation to a business grerty, means a
person wha

(@) is not a government body;

(b) after purchasing the property will carry on the business
undertaking that is or is part of the property; and

(c) intends to carry on that business for an indefinite period;

eligible purchase, in relation to a residential property,
meansd

(@ an individual whad

() occupies, or after purchasing the property will
occupy, the dwellinghouse on the property as his
or her principal place of residence;

(i)  intends to so occupy the dwellinglsaufor an
indefinite period; and

(i) is not acquiring, and does not intend to hold, the
property as agent, trustee or otherwise on behalf
of another person;

or

(b) atrustee who is acquiring, and intends to hold, the
property in trust for one or moesabled beneficiaries,
if at least one disabled beneficiary of the trust uses, or
after the property is purchased will use, the property as
his or her principal place of residence;

residential propertyneans property that includes a
dwellinghouse.

~

(4) Inparagrapf{ b) of the definition of deligi
defined in relation to residential propedty

disabled beneficiarpas the meaning given to that term in
clausel of the Glossary at the end of thend Tax Assessment
Act2002
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trusteehas he meaning given to that term in cladsef the
Glossary at the end of thend Tax Assessment A&€02

B) In the case of the de@ihasi ti on
effect despite sectiod.

[Section75AE inserted by N@ of 2003 s64; amendedby
No.12 of 2004 s26; No.11 of 2005 s9.]

75AF. Computation of duty for 2 or more instruments

(1) Where2 or moreinstruments to which this section applies
together form, or arise from, substantially one transaction, or
one series of transactiongpse instruments shall be chargeable
with ad valorenduty calculated upon the sum of the amounts
by reference to whichd valorenduty on each of those
instruments would, but for this subsection, have been calculated,
and that duty shall be apportionedite various instruments as
determined by the Commissioner.

(2) Where, by instruments to which this section applies that have
been, or appear to have been, executed withimdrizhs of
each other, a person conveys or transfers, or agrees to convey or
trander, property or properties to the same person (whether that
person takes alone or with the same or different persons), it
shall be presumed, unless the Commissioner is satisfied to the
contrary, that the instruments arose out of one transaction or one
seies of transactions.

(3) This section does not operate to reduce the duty payable on any
instrument.

(4) This section applies to conveyances or transfers of property and
other instruments chargeable with duty under i), item17
or item19 of the Seond Schedule.

[Section75AF inserted by N@1 of 1984 s26; amended by
No.41 of 1989 s12; No. 2 of 2003 $5.]
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75AG.
(1)

(1a)

(2)

3)

(4)

(5)

Reduction of duty or refund for first home owner

Duty on an instrument of transfer of property referred to in the
Second Schade item4(2) or (3) becomes chargeable at the rate
set out in the respective subitem when the transferee, or each
transferee, if there are more than éne

(a) is paid a first home owner grant in relation to the
property or becomes a person to whom & fisne
owner grant is or will be payable, in relation to the
property; or

(b) becomes a person to whom a first home owner grant
would be, or would have been, payable in relation to the
property if consideration had been given for the transfer
of the propety.

Subsectior{1) does not apply to an instrument of transfer of
property referred to in the Second Schedule #éR)
or(3)if 0
(@) the unencumbered value of the land and home (in the
case of property referred to in itef{R)) exceeds
$600000; or

(b) the unencumbered value of the land (in the case of
property referred to in ite#(3)) exceeds $40000.

The transferee may apply to tBemmissioner for the amount
of duty chargeable on the instrument to be assessed under this
section.

If there is more than one transferee, the application must be
made jointly by each transferee.
The application may only be made within the peod

(@) beginning on the commencement date of the eligible
transaction to which the application relategj an

(b) ending 12months after the completion of the eligible
transaction.

The application musi
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(@) be in an approved form; and

(b) include the information necessary to enable the
Commissioner to decide whether duty on the instrument
is chargeablender this section.

(6) For the purposes of this section and for the purposes of applying
the Administration Act in relation to the operation of this
sectiond

(@) the FHOG Act is to be treated as if it were a
taxationAct;

(b) the FHOG Act applies tand in relation to an
application under this section, to the extent that it can be
applied for those purposes, as if a reference in the
FHOG Act to an application or an applicant were a
reference to the application or applicant under this
section; and

(c) this Act and the Administration Act apply in relation to
any information given to the Commissioner for the
purposes of the FHO®&ct by a person who is an
applicant under this section as if the information had
been given to the Commissioner for the purpasfehis
section.

(7) Information provided by an applicant in or in connection with
an application under this section must, if the Commissioner so
requires, be verified by statutory declaration or supported by
other evidence required by the Commissioner.

[(8) deleted]

(9) If atransferee is required to repay an amount under setion
or 51 of the FHOG Act, or would be required to repay an
amount if a first home owner grant had been paid to the
transferee, duty on the instrument of transfer is not ooi
longer (as the case requires) chargeable under this section.
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(10) Despite section7 of the Administration Act, the Commissioner
must make any reassessment necessary to give effect to this
section.

(11) An expression used in this section that isref in the FHOG
Act has the same meaning in this section as it has in that Act.
(12) In this section, unless the contrary intention appéars

Administration Actmeans thd axation Administration
Act2003

FHOG Act means thé&irst Home Owner Grant AG00G;
instrument of transferincludesd
(@) an instrument of conveyance;

(b) aninstrument on which duty is chargeable under the
Second Schedule itet®; and

(c) any other instrument that is chargeable as a conveyance
or transfer;

transferee in relaton to property, means a person to whom the
property is conveyed or transferred, exa@pt

(&) a person who, under the FHO¥X&t, would not be
required to join in making an application for a first home
owner grant; or

(b) a prescribed person.

[Section75AGinserted by Nol2 of 2004 s20; amended by
No.11 of 2005 s10; No. 31 of 2006 &; No. 12 of 2007 4.1.]

75AH. Further transfer to person who was first home owner

(1) An expression used in this section that is defined in
section75AG, or given a mamning under that section, has the
same meaning in this section as it has in that section.

(2) Subject to subsectiqi®), this section applies whén

(&) duty was chargeable under sectid@AG on an
instrument of transfer of property referred to in the
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Second Schedule ited(2) or (3) and executed on or
after 1July 2004 (thefirst instrument); and

(b) before 1July 2008, a transferee in relation to the first
instrumentd

() executes another instrument of transfer of
property (theurther instrument) which
evidences the acquisition of a further interest in
the property from a person excluded from the
operation of sectiof6(1) of the FHOG Act; and

(i) is liable to pay duty on the further instrument.

(3) When this section applié€s

(a) duty ischargeable on the further instrument at the rate at
which it was chargeable on the first instrument, using
the same thresholds that applied when duty was charged
on the first instrument; and

(b) irrespective of the value of the property at the time of
theexecution of the further instrument and the
consideration paid in respect of the further instrument,
the amount or value of the consideration on which duty
is chargeable on the further instrument is the same as the
higher ofd

(i) the amount or value dhe consideration on
which duty was charged on the first instrument;
or

(i)  the unencumbered value of the whole of the
property at the time of execution of the first
instrument;

and

(c) the assessment of the duty payable on the further
instrument igo be made on the amount or value referred
to in paragraplib), buto

() the portion of duty assessed in relation to the
transferee is to bear the same proportion to the
whole of the duty assessed as the interest that
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(4)

(5)

(6)

(7)

(8)

[75B.

would be held by the transfereg¢eaafthe
execution and registration of the further
instrument bears to the whole of the property;
and

(i)  the further instrument is exempt from the
remaining portion of the duty that would, but for
this subparagraph, be payable;

and

(d) the amount of dty payable is to be reduced by the
amount of the duty paid by the transferee on the first
instrument and any other further instrument on which
duty has been paid.

Section75AG(2), (3), (5), (6) and (7) applies, with necessary
changes, in respect of @pplication under this section.

The application may only be made within the period ending
12 months after the execution of the further instrument.

If a transferee is required to repay an amount under selion

or 51 of the FHOG Act in relatioto the first instrument or a
further instrument, or would be required to repay an amount if a
first home owner grant had been paid to the transferee, duty on
the further instrument is not, or is no longer, (as the case
requires) chargeable under this smtt

If any transferee in relation to the further instrument was not a
transferee in relation to the first instrument, duty on the further
instrument is not chargeable under this section.

Despite sectiod7 of the Administration Act, the Commiesier
must make any reassessment necessary to give effect to this
section.

[Section75AH? inserted by No31 of 2006 s6; amended by
No. 12 of 2008 <13.]

Deleted by No48 of 1996 s41.]
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75C.  Power to exempt for certain conveyances between sp@ss

(1) Upon application made in the manner provided in
subsectior{3), the Commissioner may exempt from duty any
instrument chargeable with duty under ité(d) or 19 of the
Second Schedule whede

(@) the person from whom, and the person to whom, the
property is conveyed or transferred, or agreed to be
conveyed or transferred, are married to each other or are
de facto partners of years

(b) the property conveyed or transferred, or agreed to be
conveyed or transferred, by the instrument includes a
dwellinghouse which, at the time of the execution of the
instrument was used solely or principally as the ordinary
place of residence of the persons referred to in
paragraph{a);

(c) the lot on which the dwellinghouse referred to in
paragraph{b) is erecteds used principally or solely for
residential purposes associated with that dwellinghouse;

(d) the person from whom the property is conveyed or
transferred, or agreed to be conveyed or transferred, is
the sole owner of the property; and

(e) the result othe conveyance or transfer is or will be that
the property is owned solely by the persons referred to
in paragraplfa) as joint tenants.

(2) Where an instrument referred to in subsecfijrdoes not relate
only to a dwellinghouse and lot described irt g#bsection the
exemption provided by that subsection extends only to the
amount of the aggregate value of all property to which the
instrument relates that the Commissioner is satisfied is the
amount of the value of the dwellinghouse and lot.

(3) An apgication under subsectigi) in respect of an instrument
shall be made to the Commissioner by the persons referred to in
subsectior{l)(a) inan approved form
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(3a) If on such an application the Commissioner is satisfied that the
instrument is an instruemt of the kind described in
subsectior{l), he shall exempt it from duty in accordance with
this section.

(4) In this sectiord
lot meand

(@) alot as defined in theand Tax Assessment R&02
and

(b) 2 or more such lots in the same ownership

(i) on which is constructed a dwellinghouse, parts of
which stand on each of the lots; and

(i)  which have common boundaries and which in
the opinion of the Commissioner should be
treated as a single lot for the purpose of this
section.

[Section75C inseted by No100 of 1987 s5; amended by
No.3 of 1989 s7; No.52 of 1991 s15; No.20 of 1996 s30;
No. 2 of 2003 $7; No. 28 of 2003 4.90.]

75CA. Refund where contingent consideration is not paid

(1) If payment of any part of the consideratiding(contingent
consideratior) in respect of which eontract or agreemefar
the sale of any estate or interest in any propertycghéracy
was charged witlad valorenduty was dependent on the
happening of a future event, then if, on an applicatiateun
subsectior{2), it is shown to the satisfaction of the
Commissioner thad

(@) the contract was executed on or after the day on which
this section came into operation;
(b) the contingent consideration has not been paid;

(c) the event did not happeor, did not happen within the
time specified in the contract for the happening of the
event; and
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(d) eithero
() the event cannot happen in the future; or
(i)  the time specified in the contract for the
happening of the event has passed or expired,

then the contingent consideration is taken not to be, and never to
have been, part of the consideration in respect of which the
contract is chargeable and the Commissioner must reassess the
duty payable on the contract accordingly.

(2) An application forhe purposes of this sectién

(@) isto be made in an approved form by the person liable
to pay the duty; and

(b) cannot be made more thary@&ars after the contract was
executed.

(3) Inthis section, a reference to the happening of an event includes
areference to an event not happening.

[Section75CA inserted by N&6 of 2003 s41.]
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Part IIIBAA 0 Certain transfers of farming
property
[Heading inserted by N9 of 1994 s4(1).]

75D. Terms used in this Part

(1) Inthis Pard
discretionary trusthas the same definition as in secti)
discretionary trusteeneans the trustee of a discretionary trust;
family member in relation to a person, meads
(@) achild or remoter lineal descendant of the person;
(b) a parent or remoter lineal ancestbthe person;

(c) abrother or sister of the person or remoter lineal
descendant of a brother or sister of the person;

(d) an aunt or uncle of the person;

(e) the spouse, former spouse, de facto partneryeb®s or
former de facto partner ofy@arsof the person; or

() the spouse or de facto partner ofears of a person
referred to in paragrapia), (b), (c) or (d),

or more than one of them;
farming companymeans a corporatiah

(@) the shares of which are not quoted on a financial market;
and

(b) which has assets which include
(i) farming property; or
(i) ashare in a corporati@n

(I) the shares of which are not quoted on a
financial marketand

(I the assets of which include farming
property;
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farming land meansd

(@) land that$ used solely or principally for the purpose of
primary production; or

(b) land that is used solely or principally for the purpose of
silviculture or reafforestation;

farming partnershipmeans a partnership, the assets of which
include farming property;

farming propertymeansd
(@) farming land; or

(b) personal property which is used solely or principally in
connection with the business of primary production;

instrument of conveyanceneans a conveyance or transfer of
property or other instrument chaaple with dutyd

(@) under item4 of the Second Schedule; or

(b) at arate of duty provided for in itednof the Second
Schedule,

but does not include a Part IlIBA statement;
land includes an estate or interestiin

(@) freehold land, whether or not registered under the
Transfer of Land Act893 or

(b) a Crown lease registered under Tmansfer of Land
Act 1893

primary productionmeansd

(&) the growing or rearing of plants (including trees, fungi
or any crop) forlie purpose of selling them, parts of
them or their produce;

(b) the breeding, rearing or maintenance of living creatures
for the purpose od

() selling them (or their progeny) for food;

(i)  the production or collection of their skins, shells
or bodily produce; or
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(i)  selling parts of them or their skins, shells or
bodily produce;

(c) the breeding or rearing of horses for the purpose of
selling them or their progeny;

trusteemeans a trustee who is not a discretionary trustee or the
trustee of a ubtrust.

(1a) For the purposes of this Part a person controls a discretionary
trust if &

(@) the person is in a position to influence, either directly or
indirectly, the vesting of the whole or any part of the
capital of the trust property, or of the @l or any part
of the income from that trust property; or

(b) in a case where a corporation is in a position to
influence, either directly or indirectly, the vesting of the
whole or any part of the capital of the trust property, or
of the whole or any paof the income from that trust
property, the person is beneficially entitled to a share, or
an interest in a share, in that corporation or a related
corporation or to act as a director or secretary of that
corporation or related corporation.

(2) Forthepurposes of this Padt

(@) an illegitimate person shall be treated as the legitimate
child of that persondés parents; a

(b) itis irrelevant whether a relationship is of the whole or
half-blood, or whether it is a natural relationship or a
relationshp established by a written law.

[Section75D inserted by No/9 of 1994 s4(1); amended by
No.20 of 1996 s31; No.57 of 1996 s6; No.13 of 1997 s42;
No.53 of 1999 s21; No. 21 of 2003 27; No. 2 of 2003 £8;
No. 28 of 2003 s191; No.66 0f2003 s42; No. 12 of 2004
s.27.]
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75E.  Application of this Part

(1) Subjectto subsectiong), (3), (4), (5) and (6), this Part applies
in respect of an instrument of conveyance made by a pedfson (
transferor), or made by a trustee on behalf of, ahtha
direction of, a persortl{e transferol o

(a) of farming property to a family member of the
transferor;

(b) of aninterest in a farming partnership to a family
member of the transferor;

[(c) deleted]
(d) ofo
(i) farming property; or
(i) anirterest in a farming partnership,

to a trustee where after the transfer or conveyance the
subject of the instrument, the beneficial owner of the trust
property will be a family member of the transferor; or

(e) ofod
(i) farming property; or
(i) aninterest in a farming partnership,
[(ii)) deleted]

to a discretionary trustee of a discretionary trust,
whered

(iv) all the persons who have a share or interest in the
trust property, whether vested or contingent, or
who may benefit from the discretiary trust are
family members of the transferor; and

(v) the transferor does not control the discretionary
trust.
(2) This Pard

(@) applies if the transfer or conveyance the subject of the
instrument of conveyance referred to in subsedtldris
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madeby a transferor to any combination of the persons
referred to in that subsection; and

(b) does not apply to a transfer or conveyance the subject of
the instrument of conveyance referred to in
subsectior{l) if the transferees include a person who is
notone of the persons referred to in that subsection.

(3) This Part applies only whete

(@) the family member, trustee or discretionary trustee to
whom the farming property is conveyed or transferred
intends to continue to use the farming property in the
business of primary production;

(b) the farming partnership in which an interest is conveyed
or transferred to a family member, trustee or
discretionary trustee intends to continue to use the
farming property in the business of primary production;
or

(c) section75I applies and the farming company in which
an interest is conveyed or transferred to the family
member, trustee or discretionary trustee intends to
continue to use the farming property in the business of
primary production.

(3a) However, ifd
(@) part of the farming property consists of farming land;

(b) some (but not all) of the farming land is leased to
another person; and

(c) under the lease, the lessee is using the leased land solely
or principally for the purposes of silviculture or
reafforestation,

then this Part applies under subsecf@®nas if the family
member, trustee or discretionary trustee, or the farming
partnership or farming company, intends to use or continue to
use the leased portion of the land in the business of primary
production.
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(4) Inrelation to an instrument of conveyance referred to in
subsectior{l)(a) or (b) this Part applies only where the relevant
family member does not intend to hold the farnmngperty or
partnership interess the case requires, as dgéunistee or
otherwise on behalf of any other person.

(5) Where an exemptiohas been grantachder this Part in relation
to an instrument of conveyance of farmprgperty or an
interest in a farming partnership, a person (or to a trustee on
behalf d a person)the initial instrumeny), this Part does not
apply to a subsequent instrument of conveyance by that person
or trustee made within years of the initial instrument if the
Commissioner is of the opinion that the subsequent instrument
of conveyage relates to the same farmimgpperty or
partnership interesthich was the subject of the exemption.

(6) Whereo

(&) an exemptiorhas been grantadhder this Part in relation
to an instrument of conveyance to a discretionary trustee
of a discretionaryrust referred to in
subsectior{l)(e)(the initial transfer); and

(b) part or all of the farmingroperty or partnership interest
the subject of that instrument is subsequently conveyed
or transferred to a beneficiary of that discretionary trust
and duy in accordance with iteréd of the Second
Schedule is charged on the relevant conveyance or
transfer,

this Part does not apply to an instrument of conveyance by that
beneficiary made within $ears of the initial transfer if the
Commissioner is of the agon that the instrument of
conveyance relates to the same farnpraperty or partnership
interestthat was the subject of the exemption.

[Section75E inserted by N&’9 of 1994 s4(1); amended by
No.20 of 1996 s32; No. 2 of 2003 $£9; N0.66 of 2M3 s.43;
No.12 of 2004 s28.]
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75F. Power to exempt for farming property

If the Commissioner is satisfied that this Part applies to an
instrument of conveyance, the Commissioner may, on receiving
an application under sectigibH o

(@) exempt thenstrument from duty; or

(b) in the circumstances referred to in secti®e, partially
exempt the instrument from duty.

[Section75F inserted by N& of 2003 s70.]

75G.  Partial exemption of duty

(1) Wherethe Commissioner is satisfied that an instemt of
conveyance is an instrument to which this Part applie8 but

(@) in relation to an instrument referred to in
section75E(1)(a), (d)(i) or (e)(i), the instrument does
not relate only to farming property; or

(b) in relation to an instrument refed¢o in
section75E(1)(b), (d)(ii) or (e)(ii), the assets of the
farming partnership do not only comprise farming
property,

[(c) deleted]

for the purpose of assessing duty on that instrument,
notwithstanding any other provision @istamp Act

(d) the Commissioner shall assess duty on the
unencumbered value of the farmipigpperty or
partnership interests determined in accordance with
section33 and section81 and 22 of thdaxation
Administration AcR003

(e) the farming property shall be deethto have no value;
and

(H in making the valuation referred to in paragréghthe
Commissioner shall only have regard to an apportioned
liability.
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(2) When assessing the duty referred to in subsetipd

(@) duty shall be charged on the instrumezferred to in
that subsection at the rate of duty provided for in ilem
of the Second Schedule; and

(b) the person liable to pay that duty shall be the person
who, if not for the operation of this Part, would have
been so liable.

(3) Inthis sectiortheapportioned liability in relation to a
partnershipeferred to in subsectigi)(b), shall be calculated
as followsd

-
1
O &mo

whered
A is the value of the farming property @estermined in
accordance witsection33 and sectiong1 and 22 of the
Taxation Administration A@Q003 comprised in the
assets of the partnership;

B is the total value of the assets of the partnership;

C is the amount of the total liabilities of the partnership;
and

L is the apportioned liability.

[Sectian 75G inserted by N&’9 of 1994 s4(1); amended by
No. 20 of 1996 s33; No. 2 of 2003 &1; N0.66 of 2003 s44.]

75H.  Application for exemption

(1) An application for an exemption under sectitgF is to be
made in an approved form by the peragquiring the farming
property or partnership interest or, if there is more than one such
person, by all of them.

(2) Despite sectioi7(1) of theTaxation Administration A@Q003
an application for a reassessment of the duty payable on an
instrument tavhich this Part applies on the basis that an

As at 14 Aug 2010 Version 18-d0-02 page 145

Extract from www.slp.wa.gov.au, see that website for further information



Stamp Act 1921
Part IIBAA Certain transfers of farming property

s. 75HA

exemption under sectiofbF should have been, but was not,
granted in relation to the instrument cannot be made more than
12 months after the day on which the instrument was stamped.

[Section75H inserted by N&® of 2003 s72; amended by
No.66 of 2003 s45.]

75HA. Subsequent liability for duty in certain circumstances

(1) In this sectiord

current exempted propertyneans, when a taxable event occurs
in relation to a discretionary trust, that partof

(@) afarming property;
(b) aninterest in a farming partnership; or
(c) ashare in a farming company,

as the case requires, conveyed by an instrument of conveyance
the subject of a farming exemption that is, at the date of the
taxable event, vested in thescretionary trustee as trustee of the
discretionary trust;

entitled sharein relation to a farming company, means a share
that would entitle the holder of that share, if the property of the
farming company were to be distributed after the share was
aqjuired (on the basis of a winding up) to participate (otherwise
than as a creditor or other person to whom the farming company
is liable) in the distribution of the property of the farming
company;

farming exemptionmeans an exemption or partial exemption
granted by the Commissioner under this Part;

relevant proportionmeans the proportion that the shares in a
farming company that are current exempted property bear to the
total number of entitled shares in the farming company;

the transferorhas the meang given in sectiolm5E(1).
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(2)

3)

(3a)
(4)

(4a)

Forthe purposes of this section a taxable event occurs in
relation to a discretionary trust whén

(a) a person who is not a family member of the relevant
transfero

() becomes entitled to a share or interest irtringt
property of the discretionary trust, whether that
share or interest is vested or contingent; or

(i)  otherwise benefits from the discretionary trust;
or

(b) the relevant transferor gains control of the discretionary
trust.

Where a farming exmption has been granted in relation to an
instrument of conveyance to a discretionary trustee of a
discretionary trust and during the life of the transferor a taxable
event occurs, the discretionary trustee of the relevant
discretionary trust shall, uniesubsectioi) or (4a)applies,

within a period of one month after the date of the taxable event,
lodge a statement with the Commissioner in respect of the
taxable event.

Penalty: $2M00.

A dutiable statement is to be prepared in an approved form
A discretionary trustee is not requiredadge a dutiable
statemenif

(@) adutiable statement in respect of the farming exemption
has previously been lodged with the Commissioner; or

(ab) the taxable event occurs on or aftehuly 2008; or

(b) there is no current exempted property.
If the property conveyed by an instrument of conveyance was a
share in a farming company, the discretionary trustee is not

required to lodge a dutiable statement unless subsg6diovill
apply if such astatement is lodged.
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(5) If a dutiable statement is lodged in respect of a farming

(6)

[(7)
(8)

exemption for an instrument of conveyance referred to in
section75E(1)(e)(i) or (ii), the dutiable statement is taken to be
an instrument operating as a voluntary dispasitinder
section75(1) of the current exempted property and is chargeable
with duty accordingly.

If &

(&) adutiable statement is required to be lodged under this
section in respect of a farming exemption for an
instrument of conveyance that convdyeshare in a
farming company;

(b) a sectior76AG statement is required to be lodged in
respect of the acquisition that is the subject of the
instrument of conveyance; and

(c) atthe date of the taxable event the relevant farming
company is still benetially entitled to farming land to
which it was beneficially entitled when the acquisition
referred to in paragrap(iv) occurred,

then the dutiable statement lodged under this section is taken to
be an instrument operating as a voluntary dispositionrunde
section75(1) of the relevant proportion of the farming land or of
that part of the farming land and is chargeable with duty
accordingly.

deleted]

The amount of duty payable in respect of a dutiable statement
lodged in respect of a farming ewption for an instrument of
conveyance that conveyed an interest in a farming partnership
or a share in a farming company is reduced (up to the amount of
duty payable in respect of the dutiable statement) by the amount
of any duty previously paid on thestnument of conveyance.

[Section75HA inserted by N&0 of 1996 s34; amended by
No.60 of 2000 s20(3), (4) and (5); No. 2 of 2003&3; N0.66
of 2003 s46 and 107(4); No. 12 of 200814.]
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75l. Part IIIBA companies

(1) Whereo

(a) the Commissiper is satisfied that, if the amendments
made to this Part by tHeusiness Tax Review
(Assessment) Act (No. 2) 20@&d not been made, an
instrument of conveyance of a share in a farming
company would have beén

() aninstrument referred to in secti@bE(1)(c),
(d)(iii) or (e)(iii); and
(i) an instrument to which this Part applied;
and

(b) the transaction to which that instrument relates gives rise
to a liability to lodge a sectior6AG statement,

the Commissioner may

(c) if the land to whiclthe sectiorv6AG statement relates
comprises only farming land in Western Austrdia
exempt the section6AG statement from duty; or

(d) if the land to which the sectiof6AG statement relates
does not only comprise farming land in Western
Australiad patially exempt the section6AG
statement from duty.

(2) The amount of a partial exemption is the amount equal to R in
the formulad

whered
A is the value of the farming land in Western Australia;

B s the value of all the lanahd chattels the subject of the
section76AG statement; and
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C is the amount of the duty

(@) that would be chargeable on the secli6AG
statement; or

(b) where sectiof6AH(3) applies, that would
ultimately be chargeable on the secti@AG
statement,

if this Part did not apply to it.

(3) Despite section7(1) of theTaxation Administration A@Q003
an application for a reassessment of the duty payable on a
section76AG statement on the basis that an exemption under
section75l1 should hag been, but was not, granted in relation to
the sectiory6AG statement cannot be made more than
12 months after the day on which the sectf@\G statement
was stamped.

[Section75I inserted by No. 2 of 2003&%; amended by N&6
of 2003 s47; No. 120f 2004 s29.]
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Part IIIBAAA 0 Exemptions for corporate
reconstructions

[Heading inserted by Nal8 of 1996 s42.]

75J. Terms used in this Part

(1) Inthis Part, unless the contrary intention appéars
body corporatedoes not include a corporation sole;

dormant in relation to a body corporate, has the meaning given
by section75JAA,

licencehas the meaning given to that term in secti6B;

section31B or 31C statememnheans a dutiable statement
lodged under sean 31B or 31C;

sharesincludes stock;
vehiclehas the meaning given to that term in secti6B.

(1a) For the purposes of this Part a sec8dB or 31C statement is
taken to have been executed on the day on which the
conveyance, transfer or assignmenivhich it relates occurred.

(2) Inthis Part, unless the contrary intention appéars
(@) 2 bodies corporate are associatedl if

(i) one of them beneficially owns (directly or
indirectly) at least 90% of the issued share
capital of, and has voting ctal over, the other;
or

(i)  athird body corporate beneficially owns (directly
or indirectly) at least 90% of the issued share
capital of each body corporate and has voting
control over each body corporate;

(b) abody corporateX) has voting controler another
body corporateR) if A is in a position to cast or control
the casting of at least 90% of the maximum number of
votes that might be cast at a general meetirig) of
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(excluding any power to vote by any person by virtue of
the provisions of any dentures or a trust deed securing
the issue of such debentures);

(c) if the clawback applie®

() inthe case of an instrument, sectéslE
applies; or

(i) inthe case of a Part IlIBA statement,
section75JF applies.

(3) Inthis Part, other than sigon 75JA, unless the contrary
intention appeard

issued share capitaheans issued share capital that carries the
right to unlimited participation in the distribution of income and
capital of a body corporate or issued share capital to which
subsectior{4) applies.

(4) This subsection applies to issued share capital ofig b
corporate if the Commissioner is satisfied

(@) that the body corporate is not carried on for the purposes
of profit or gain to its members;

(b) that the issued share capital of the body corporate carries
no right, or a limited right, for its memtseto participate
in the distribution of income and capital of the body
corporate; and

(c) that the norexistence or limitation of that right is not
part of an arrangement having as its purpose, or one of
its purposes, the reduction of duty that might oilse
become payable.

[Section75J inserted by Nal8 of 1996 s42; amended by
No.51 of 1997 s5; No.29 of 2000 s5; No.60 of 2000
s.20(6); No.10 of 2001 s170; No.36 of 2001 s19; No. 2 of
2003 s.75; N0.66 of 2003 s48; No.11 of 2005 s11]
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75JAA. When a body corporate is dormant

A body corporate is dormant throughout a particular period if,
and only if, throughout that period the badly

(a) did not receive or become entitled to any income or
incur or become liable for any expenditure;

(b) did not purchase, sell or supply any goods or other
property, or any services, or enter into any agreement or
pass any resolution in relation to the purchase, sale or
supply of goods or other property, or services;

(c) did notissue, sell, purchaserake available any
securities, or enter into any agreement or pass any
resolution in relation to the issue, sale, purchase or
making available of securities;

(d) did not issue a prospectus or statement, or enter into any
agreement or pass any resolutiomelation to the issue
of a prospectus or statement, in connection with the
issue, sale, purchase or making available, or the
proposed issue, sale, purchase or making available, of
any securities;

(e) did not take part in any research, development or
exploration activities, or enter into any agreement or
pass any resolution in relation to taking part in research,
development or exploration activities;

(H was not, and did not become, a party to any lease,
franchise, joint venture or partnership arrangat, and
did not take part in any lease, franchise, joint venture or
partnership arrangement, or enter into any agreement or
pass any resolution in relation to becoming a party to, or
taking part in, any lease, franchise, joint venture or
partnership arregement;

(g) did not make, receive or guarantee any loan, or enter
into any agreement or pass any resolution in relation to
making, receiving or guaranteeing a loan;
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(h) was not, and did not become, a party to any
underwriting agreement and did not entdo any
agreement or pass any resolution in relation to becoming
a party to any underwriting agreement;

() did not obtain or receive a grant of any licence or other
authority, or make any application or pass any resolution
in relation to obtaining adence or other authority; and

() was not, and did not become, a party to any litigation or

negotiations with any other person or body.

[Section75JAA inserted by NA.O of 2001 s171.]

75JA. Corporate reconstructions: exemptions

(1) Thissection app#s if in connection with a scheme for the
reconstruction of a body corporate or the amalgamation of
bodies corporaté

(&) a body corporatetlfe transfereg¢ acquires at least

(b)

(©)

(d)

90%of the issued share capital ®f
() abody corporate; or

(i) each of 2 omore bodies corporate that were
associated with one another immediately prior to
the acquisition,

(the targe};

the transferee is incorporated in Australia and has been
dormant from when it was incorporated until it resolves
to make the acquisitig

at least 90% of the consideration for the acquisition of
the target, or if there are 2 or more targets, each target,
consists of the issue of shares in the transferee to the
holders of shares in the target or targets in exchange for
those shares;

each holder of shares in the target or targets whose
shares are acquired receives consideration equal in value
to the value of those shares; and
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(e) immediately after the acquisition at least 90% of the
issued share capital of the transferee consfsthares
issued in consideration for the acquisition of shares in
the target or, if there are 2 or more targets, for the
acquisition of shares in all the targets.

(2) If, on an application under secti@bJD, it is shown to the
satisfaction of the Commns®ner that this section applies
because of subsectigh) and the acquisition is a relevant
acquisition under Divisiof or 3 of PartlIBA, the
Commissioner shall exempt a Part IlIBA statement lodged in
respect of the acquisition from duty chargeablesund
section76AH or 76A0.

(3) If aPart llIBA statement is exempted under subsed@ymand
within 5 years after the date of the occurrence of the relevant
acquisition to which theart IIIBA statement relates

(@) the transferee issues or cancels drayes or varies the
rights of any of its shares; or

(b) the beneficial interest in any share in the transferee
issued in the circumstances described in
subsectior{l)(c) is transferred from the person to whom
the share was issued,

theno

(c) the transéree shall notify the Commissioneran
approved fornwithin one month after the relevant
event; and

(d) if the relevant event occurred beforduly 2008,the
claw-back applies unless, in a case where paradigph
applies, the Commissioner is satisftbdt the transfer is
in connection with a scheme for the reconstruction of a
body corporate or the amalgamation of bodies corporate.

(4) If the relevant event occurs on or afteiuly 2008,
subsectior{3)(c) does not apply if the event is the subjed of

(@) an application made under tBeities Act2008
section262 for an exemption; or
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(b) an application made under tBaities Act2008
section180; or

(c) a statement lodged under thaties Act2008
section200.

[Section75JA inserted by Nal8 of 996 s.42; amended by
No.51 of 1997 s6; No.53 of 1999 s22; No. 2 of 2003 6;
No. 21 of 2003 28(1); No.66 of 2003 s49; No.11 of 2004
s.13; No. 12 of 2004 80; No. 11 of 2005 4.2; No. 12 of 2008
s.15]]

75JB. Corporate reorganisations: ekemption from duty on
conveyances between associated bodies corporate

(1) This section applies &

(&) an instrument conveys, transfers or assigns a beneficial
interest in property from one body corpordieX)do
another body corporaté (B)p

(b) theinstrument does not convey, transfer or assign any
other interest or property which if separately conveyed,
transferred or assigned would not be exempt from duty;

(c) A and B are associated bodies corporate;

(d) atthe date of execution of the instrumektaand B have
been associated bodies corporate for at least the
qualifying period unlesd

(i) A and B became associated in the circumstances
of an acquisition described in subsectjtanof
sectionf 5J A (B being Athe transfer
to in that subsction), a PartiIBA statement in
respect of that acquisition was exempted under
section75JA(2) and section5JF has not become
applicable to that statement;

(i) A and B have been associated since A acquired
at least 90%f the issued share capital

(A) of B onits incorporation in Australia; or
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(B) of B as a body corporate incorporated in
Australia that had been dormant since it
was incorporated,

and B has been dormant from when A &nd
became associated until B resolved to acquire the
beneficialinterest;

(i) A and B became associated because B acquired
at least 90%f the issued share capital of A, a
PartllIBA statement was lodged in respect of
that acquisition, andd valorenduty waspaid
on that PartlIBA statementpr

(iv) A and B are ssociated in the circumstances
described in section5J(2)(a)(ii), the third body
corporate referred to in secti@dJ(2)(a)(ii)

(A C)dhas owned the issued share capital of B in
those circumstances since B was incorporated in
Australia, B has been dormandm when it was
incorporated until it resolved to acquire the
property from A, and A has been associated

with C for at least the qualifying period;

(e) B does not hold the beneficial interest on trust for
another person; and

(H the instrument was notade pursuant to or in
connection with an arrangement under wléch

() the consideration, or any part of it, for the
conveyance, transfer or assignment was to be
provided or received, directly or indirectly, by a
person other than A or B or a body corperthat
at the time the instrument was executed was
associated with either A or B; or

(i) A orB orabody corporate associated with either
of them is to be enabled to provide any of the
consideration or is to dispose of any of the
consideration by or inonsequence (wholly or
partially) of the carrying out of a transaction
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involving a payment or other disposition by a
person other than A or B or a body corporate
associated with either of them at the time the
instrument was executed.

(1a) If, inrelationto an instrument executed on or afterM8y 2005
(other than one executed in reliance on a determination made
undersectiom 5JC(4) before that day),
issued share capital of B referred to in subparagfiapbf
subsectior{1)(d) isindirect, this section does not apply by
virtue of that subparagraph unless this section would have
applied if the beneficial interest had been conveyed, transferred
or assigned®

(@ fromAtoC;and
(b) from C toB.

(2) In subsectiorfl)(d) the qualifing period is the shorter of
3 years 0©

(a) if prior to A acquiring the beneficial interest, the interest
was owned by bodies corporate associated with e
period while the interest was continuously owned by
A and those associated bodies corporate;

(b) if the beneficial interest came into the ownership of A or
of a body corporate associated with A by means of an
instrument on whiclad valoremduty or interstate duty
has been paid the period since that instrument was
executed; or

(c) inany othercased the period since A acquired the
beneficial interest.

(2a) This section also appliesadf

(&) an instrument executed on or after the day on which
section50 of theBusiness Tax Review (Assessment) Act
(No. 2) 200&omes into operatiohevidencesn
agreement to transfer or assign an interest in a vehicle
andincludes the following informatiod

() the make and model of the vehicle;
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(i)  the licence plate number of the vehicle;

(i)  the market value of the vehicle;

(iv) the purchase price (@pplicable) of the vehicle;
and

(b) subsectior{1)(b) to (f) are met (with any necessary
modifications).

(3) If on an application under secti@dJDin respect of an
instrument to which subsectigh)(a) referst is shown to the
satisfaction of the Commissioner that this section applies,
thend

(@) the Commissioner shall exempt an instrument executed
on or after 10ctoberl996 to which this section applies
from duty under iterd, 13(3) or 19 of the Second
Schelule; and

(b) if the conveyance, transfer or assignment effected by an
instrument to which this section applies is a relevant
acquisition under PaltiBA that occurs on or after
1 October19968 the Commissioner shall exempt a
Part IIIBA statement lodgeith respect of the relevant
acquisition from duty chargeable under seci6AH,
76A0, 76ATA or 76ATH.

(3aa) In determining whether this section applies for the purposes of
subsectior{3)(b), the reference in subsectidr)(d) to the date
of execution othe instrument is taken to be a reference to the
date of the relevant acquisition.

(3a) If, on anapplicationunder sectiorr5JD in respect of an
instrument to which subsectig¢®a) refers, it is shown to the
satisfaction of the Commissioner that thistegcapplies, then
the Commissioner shall issue to the applicant an exemption
certificate in the approved form.

4) Ifo
(@aa) aninstrument is exempted under subsed@nor
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(ab) an exemption certificate is issued under subse¢8aj
in relation toan instrument,

and within Syears after the execution of the instrument or the
date of the relevant acquisitién

(&) A and B cease to be associated,;

(b) B, being a body corporate that became associated with
A in the circumstances described in seciiddA(1)(a)
to (e), issues or cancels any shares or varies the rights of
any of its shares;

(ba) section75J(4) having applied to the issued share capital
of A or B, a change is made to the purpose for which
that body corporate is carried on;

(c) the beeficial interest in any share in B issued in the
circumstances described in sectt@IA(1)(c) is
transferred from the person to whom the share was
issued;

(ca) on or after 18Vay 2005 there is a transfer Af6 s
beneficial interest in shares in B (thleare transfer)
such that, if the conveyance, transfer or assignment
referred to in subsectigii)(a) had occurred after the
share transfer, this section would not have applied to the
instrument effecting the conveyance, transfer or
assignment; or

(d) B 0 ssetmase distributed on a liquidation,

A and B, or A or B, or the person (as the case requires) shall
notify the Commissioner ian approved fornwithin one month
after the relevant event.

(4a) If the event referred to in subsecti@)(a), (b), (ba),q), (ca) or
(d) occurs on or after luly 2008, subsectio(®) does not apply
if the event is the subject of

(&) an application made under tBeities Act2008
section262 for an exemption; or
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(b) an application made under tBaities Act2008
section180; or

(c) a statement lodged under thaties Act2008
section200.

B) Ifo
(@aa) aninstrument is exempted under subsed@nor

(ab) an exemption certificate is issued under subse¢8aj
in relation to an instrument,

and before July 2008 and within 5 years after the execution of
the instrument or the date of the relevant acquisition ABand
cease to be associated then the ddaek applies.

(5a) The clawback under subsectidb) does not apply if A anB
cease to be associated in circusmses where A has no assets or
no assets other than cash or money in an account at call or on
deposit with any person or a negotiable instrument.

(5b) If Ais liquidated a reference in subsecti®a) to its assets is a
reference to them at the time oétappointment of the
liquidator and at all subsequent times until they are distributed
to the shareholders.

(5¢) In subsectiong5c) to (5))0
controlling bodymeansd

(&) in a case to which subsecti(e)(a) applies, a body
corporate which, at the tienof the execution of the
instrument or the date of the relevant acquisition, owned
and controlled the parent body;

(b) in a case to which subsectif®e)(b) applies, a body
corporate which, at the time the association referred to
in subsectior{5e)(b) aose, owned and controlled the
parent body;

own and controla body corporate means to beneficially own
(directly or indirectly) at least 90% of the issued share capital

As at 14 Aug 2010 Version 18-d0-02 page 161

Extract from www.slp.wa.gov.au, see that website for further information



Stamp Act 1921
Part IlIBAAA Exemptions for corporate reconstructions

S. 75JB

of, and have control (within the meaning of secti®d(2)(b))
over, the body corporgte

parent bodymeans the other body corporate referred to in
subsectior{5d) or, if there is more than one of them, whichever
of them did not, at the relevant time or date mentioned in the

definition of Acontrolling bodyo, ow
others

qualifying periodhas the same meaning as it has in

subsectior{1)(d).

(5d) An association is prescribed relationshigor the purposes of
subsectior{5e) if A and B are associated because another body
corporateowns and controls each of them.

(5e) For the purposes of subsecti@f), therelevant circumstances
have occurredfio

(a) the association between A and B which satisfied the
requirement of subsectidf)(c) was a prescribed
relationship for the whole or a part of the qualifying
period; or

(b) the association between A and B which prevents the
claw-back under subsectid¢B) from applying is a
prescribed relationship.

(50 If &

(@aa) aninstrument is exempted under subsed®ror an
exemption certificate is issued under subsedBan) n
relation to an instrument; and

(ab) the relevant circumstances have occurred,
and within Syears after the execution of the instrument or the
date of the relevant acquisition the parent bédy

(@) ceases to beneficially own (directly or indirectly)east
90%of the issued share capital of B; or
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(5fa)

(b)

thend
(©)

(d)

ceases to have voting control (within the meaning of
section75J(2)(b)) oveB,

the parent body and B shall notify the Commissioner in
an approved form within one month after the relevant
event; and

if the relevant event occurred beforduly 2008, the
claw-back applies.

If the relevant event occurs on or aftefuly 2008,
subsectior{5f)(c) does not apply if the event is the subjea of

(@) an application made under tBeties Act2008
section262 for an exemption; or
(b) an application made under tDaities Act2008
section180; or
(c) a statement lodged under thaties Act2008
section200.
(5g) Despite subsectiofbf)(d), the Commissioner may, on an
application undethis subsection, waive the clavack ifd
(@) a body corporate approved by the Commissioner (being
a controlling body) continues tovn and control B; and
(b) the Commissioner is satisfied that waiving the
claw-back would not be inconsistent with thgeatis of
this section.
(5h) The application shall be i@n approved form
[(5]) deleted]
(5)) If the clawback is waived under subsectif@y) 6
(@) subsectior{5f) then applies as if references in it to the
parent body were references to the body aaie
approved under subsecti(g); and
(b) areference in this Part to subsectibf)(c) is to be read
as a reference to that provision as applied by
paragraph{a).
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(6)

(7)

(8)

If &
(@aa) aninstrument is exempted under subsed@nor

(ab) an exemptiorcertificate is issued under subsect(8n)
in relation to an instrument,

and before July 2008 andwithin 5 years after the execution of
the instrument or the date of
are distributed to its shareholders on a liquatgtthen the
claw-back applies.

If &
(@aa) aninstrument is exempted under subsed@nor

(ab) an exemption certificate is issued under subse¢8aj
in relation to an instrument,

andA and B became associated in the circumstances described
in section75JA(1)(a) to (eand before July 2008and within

5 years after the execution of the instrument or the date of the
relevant acquisition A and B cease to be associated in
circumstances where the clkback does not apply under
subsectior{5) andd

(@) B issues or cancels any shares or varies the rights of any
of its shares;

(b) the beneficial interest in any share in B issued in the
circumstances described in sectt@IA(1)(c) is
transferred from the person to whom the share was
issued; or

(o B6s assets are distributed
liquidation,

then the clawback applies unless, in a case where paraditgph
applies, the Commissioner is satisfied that the transfer is in
connection with a scheme for the reconstruction of a body
corporate or the amalgamation of bodies corporate.

If the clawback applies under subsecti@t), A shall not be
liable to pay any duty or penalty tax under sectibdE or 75JF.
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(9) Subject to subsectigd0), if 0
(@aa) aninstrument is exempted werdsubsectio3); or

(ab) an exemption certificate is issued under subse¢8aj
in relation to an instrument,

and sectiory5J(4) applied to the issued share capital of A or B,
the clawback applies if the Commissioner is satisfied that
before 1July 2008 and within Years after the execution of the
instrument or the date of the relevant acquisition that body
corporate has been carried on for the purposes of profit or gain
to its members.

(10) The clawback under subsectidf) does not apply if the
constitution or governing rules of the body corporate have been
changed so that its issued share capital carries the right to
unlimited participation in the distribution of its income and
capital.

(11) Ifo
(@aa) aninstrument is exempted under subsead®); or

(ab) an exemption certificate is issued under subse¢8aj
in relation to an instrument,

the clawback applies if there is a transfer of the kind referred to
in subsectior{4)(ca) on or after 1&8ay 2005 but before

1 July 2008 and within Yyears after the execution of the
instrument or the date of the relevant acquisition.

[Section75JB inserted by N@k8 of 1996 s42; amended by
No.51 of 1997 s7; No.29 of 2000 s6(1); No.3 of 2001 s19;
No. 2 of 2003 s/7; No.66 of 2003 s50; Na 11 of 2004 s14;
No.12 of 2004 s31; No.11 of 2005 s13; No. 12 of 2008
s.16.]

75JBA. Operation of claw-back: application for pre-determination
in certain cases

(1) Terms used in this section have the same meanings as they have
in section75JB.
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(2) If a cessation of ownership or voting control referred to in
section75JB(5f)(a) or (b) is proposed or contemplated in
circumstances where a d¢awiling body will continue tawn
and have voting control of B,@erson acting on behalf of B, the
parent lody or the controlling body, may request the
Commissioner to determine whether in those circumstances the
Commissioner would, undsection75JB(5g), approve the
controlling body and waive the claack

(3) The request shall be an approved form
[(4) deleted]

(5) If the Commissioner is given sufficient information to do so the
Commissioner shall make the requested determination.

(6) If the Commissioner determines that ttwatrolling body would
be approved and the clavackwaived then, on an application
under sectiorr5JB(59), the Commissioner shafiprove the
controlling body and waive the claackunless the
Commissioners of the opinion that in relation to the request for
a determination there was not a full and tliszlosure of
relevant information and evidence.

[Section75JBA inserted by N@9 of 2000 s7; amended by
No.2 of 2003 s78; N0.66 of 2003 s51.]

75JC. Corporate reorganisations: application for
pre-determination

(1) A person acting on behalf oftedy corporate that proposes to
be party taan acquisition, transactiar transfer that would give
rise tod

(@) an instrument which, if executed; or
(b) an obligation to lodga sectior81B or 31Cstatement or
a Part IIIBA statement which, if finalised

might be exempt from duty under sectit®JA or 75JB, may
request the Commissioner to determine whether a draft of that
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(2)
3)

(4)

(5)

(6)

instrument or statement, if executed or finalised, would be so
exempt.

The request shall be an approved form

The Commssioner may require the person making the request
to provide a copy of the draft instrument or statement and any
information and evidence that the Commissioner needs to make
the determination.

If the Commissioner is given sufficient information tostothe
Commissioner shall make the requested determination.

If the Commissioner determines that an exemption would be
granted then, on an application under secfisdD for an
exemption, the Commissioner shall grant the exemption
unlessd

(&) the exeuted instrument or thHienalised sectior81B
or 31C statemendr PartllIBA statement, differs in a
material particular from a draft provided;

(b) circumstances relating to the executed instrument, the
section31B or 31C statemewt the PartlIBA
statenent and relevant for the purposes of secttBiA
and75JB differ materially from those that relatechto
draft provided or were described in information or
evidenceprovided; or

(c) the Commissioner is of the opinion that in relation to the
request fola determination there was not a full and true
disclosure of relevant information and evidence.

If the Commissioner determined that an exemption would be
granted but the instrument was not executed befdrdy2008

or the acquisition or transfer thgave rise to an obligation to
lodge a 31B or 31C statement or Part IIIBA statement did not
occur before Duly 2008, the determination has no effect.

[Section75JC inserted by N@.8 of 1996 s42; amended by
No.36 of 2001 s20; No. 2 of 2003 9; No. 66 of 2003 s52;
No.11 of 2005 s14; No. 12 of 2008 4.7.]
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75JD.
(1)

(2)

(2a)

(2b)

(2¢)

(2d)

(2e)

Corporate reorganisations: application for exemption

An application for an exemption under secttGJA or
75JBmust be made in an approved form.

An application for an exemipin under sectiod5JA or 75JBas

to an instrument or Part IlIBA statement cannot be made more
than 12months after the date of execution of the instrument or
the occurrence of the relevant acquisition.

An application for an exemption under sectitadA or 75JBas

to an instrument (other than an instrument referred to in
section75JB(2a)) or Part IIIBA statement cannot be made if

duty payable on the instrument or statement has been assessed.

An application for an exemption under sectit5dB foran
instrument referred to in secti@®JB(2a) cannot be made if,
because of the agreement evidenced by the instrument, an
application has been made for the transfer of a licence.

Subsectior{2d) applies to an application for the reassessment of
duty payable on an instrument or PAHBA statement to be

made on the basis that, if an application for an exemption under
section75JA or 75JB (as the case requires) had been made
before the duty was assessed, an exemption would have been
granted.

Dewite sectiorl7(1) of theTaxation Administration AQ003

an application for reassessment to which this subsection applies
cannot be made more thanm®nths after the date of execution

of the instrument or the occurrence of the relevant acquisition.

Subsectior(2f) applies to an application for the reassessment of
duty payable on the transfer of a licence to be made on the basis
that, if an application for an exemption under secfibdB as to

an instrument referred to in sectié®JB(2a) had beanade

before the application for the transfer was made, an exemption
certificate would have been issued under sectmIB(3a).
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(2f) Despite sectiod7(1) of theTaxation Administration A@Q003
an application for reassessment to which this subsectidiegapp
cannot be made more thanm®nths after the date of execution
of the instrument.

(3) Subject to sectio7(2), (3) and (4) of th&axation
Administration AcR003 the Commissioner must make any
reassessment necessary to give effect to sectmhs
and75JB.

(4) If any information given to the Commissioner in relation to an
exempted instrument or Part IIIBA statement is false in a
material particular or any material information is not given to
the Commissioner the clalback applies and thgenaltytax
under sectiorr5JE(b) or 75JF(ki¥ to be calculated to the date
an assessmenbticeis issued by the Commissioner.

(5) In subsectiorf4) 6

exempted instrumenincludes an instrument in relation to
which an exemption certificate has been issued under
section75JB(3a).

(6) Despite an exemption under sectié®JA or 75JB being granted
in relation to an instrument or P&itBA statement, the
Commissioner must makan assessment of any penalty tax
payable under sectid26 of theTaxation Administration
Act20030n the instrument or statement as if the exemption had
not been granted.

[Section75JD inserted by Neal8 of 1996 s42; amended by
No. 2 of 2003 s80; Na 66 of 2003 s53; No. 11 of 2005 4.5;
No.12 of 2005 s7.]

75JDA. Exemption may be withheld in certain cases

(1) In this sectior®
duty avoidance arrangememheans an arrangemeht

(@) avoiding or circumventing the operation of the
provisions of tis Part so far as they make the

As at 14 Aug 2010 Version 18-d0-02 page 169

Extract from www.slp.wa.gov.au, see that website for further information



Stamp Act 1921
Part IlIBAAA Exemptions for corporate reconstructions

S. 75JE

(2)

3)

(4)

75JE.
1)

availability and continued effect of an exemption under
section75JB dependent on bodies corporate having been
associated for a particular period or remaining
associated for a particular period; or

(b) having as its purposer one of its purposes, the
reduction of duty that might otherwise become payable.

Without limiting section/5JC, the Commissioner may
determine under that section that an exemption under
section75JB would not be granted in respect of an instruraent
a Part IIIBA statement if the Commissioner considers that the
instrument or Part llIBA statement would, if executed or
finalised, relate or be likely to relate to a duty avoidance
arrangement.

Evenif on an application under secti@®JD it is shan to the
satisfaction of the Commissioner that seci®&dB applies, the
Commissioner may refuse to grant an exemption under
section75JB(3) or to issue an exemption certificate under
section75JB(3a) in respect of an instrument or to grant an
exemption ander sectiory5JB(3) in respect of a PAHBA
statement if the Commissioner considers that the instrument or
Part IlIBA statement relates or is likely to relate to a duty
avoidance arrangement.

Despite subsectiof8), if the Commissioner is requirehder
section75JC(5) to grant an exemption in respect of an
instrument or a Part IIIBA statement, the exemption is to be
granted even if the Commissioner considers that the instrument
or Part IlIBA statement relates or is likely to relate to a duty
avoidance arrangement.

[Section75JDA inserted by N@9 of 2000 s8(1); amended by
No.2 of 2003 s81; N0.66 of 2003 s54.]

Claw-back (instruments)

If this section applies to an instrumémat has been exempted
from duty under section5JB(3)d
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(a) the instrument shall be deemed not to have been
exempted;

(b) the instrument shall be charged wnalty taxequal to
20%per annum of the duty chargeable on the instrument
calculated from the date of the execution of the
instrument to the datéé Commissioner is notified
under sectior5JB(4) or (5f)(c), or if the Commissioner
IS not so notified, to the date an assessmetiteis
issued by the Commissioner;

(c) the duty angenalty taxshall be paid within one month
after an assessmamiticeis issued by the
Commissioner;

(d) the parties to the instrument or, in the case of a
section31B or 31C statementhe parties to the
acquisition transaction or transfer, are jointly and
severally liable to pay the duty apdnalty tax

(e) if a bodycorporate that is liable to pay the duty and
penalty taxhas been wound up voluntarily, its directors
at the time of the resolution to wing shall be jointly
and severally liable to pay the duty grehalty tax
unless the Commissioner is satisfied @hat

() thewindingup was a creditorsd volun
winding-up (as defined in th€orporations Agt
and

(i)  no creditor was an associate (as defined in the
Corporations Agtof the body corporate;

and

(H on payment of the duty anqmbnalty taxhe instrument
shall be deemet be, and always to have been,
stamped.

(2) If this section applies to an instrument in relation to which an
exemption certificate has been issued under se¢&3B(3a),
the exemption certificate is revoked by forcelo$ subsection
and if, under section6D(3)(c), the licence for a vehicle has
been transferred without duty being payable
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(@) the Commissioneshall assess the amount of duty
payable on the transfer under RE;

(b) thetransfershallbe charged wh penalty taxequal to
20%per annum of the duty chargeable on the transfer
calculated from the date of the application for the
transfer to the date the Commissioner is notified under
section75JB(4) @ (5f)(c), or if the Commissioner is not
so notified,to the date an assessmeaticeis issued by
the Commissioner;

(c) the duty angenalty taxshall be paid within one month
after an assessmemticeis issued by the
Commissioner;

(d) if a body corporate that is liable to pay the duty and
penalty taxhas been wound up voluntarily, its directors
at the time of the resolution to wing shall be jointly
and severally liable to pay the duty gmehalty tax
unless the Commissioner is satisfied @hat

() thewindngup was a creditorsdéd volun
winding-up (as defined in th€orporations Agt
and

(i)  nocreditorwas an associate (as defined in the
Corporations Agtof the body corporate;

and

(e) on payment of the duty amménalty taxthe transfer shall
be deemetb be, and always to have bestampel.

(3) For the purposes of subsecti@)(a)d

(@) the amount to be assessed is the amount of duty that
would have been payable when the licence was
transferred if the exemption certificate had not been in
existence; and

(b) section76E(2) and (3) applio the assessment as if the
Commissioner were the Director General as defined in
section76B.
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[Section75JE inserted by N@8 of 1996 s42; amended by
No.51 of 1997 s8; No.29 of 2000 s9; No.10 of 2001 s172;
No. 36 of 2001 s21; No. 2 of 2003.82; No. 66 of 2003 £5;
No.11 of 2005 s16.]

75JF. Claw-back (Part IlIBA statements)

If this section applies to a Part IIIBA statemént

(a) thePart llIBA statemenshall be deemed not to have
been exempted;

(b) thePart IIIBA statemenshall ke charged witlpenalty
taxequal to 20% per annum of the duty chargeable on
thePart IlIBA statementalculated from the date of the
relevant acquisition to the date the Commissioner is
notified under sectio@5JA(3)(c) or 75JB(4) or (5f)(c),
or if the Conmissioner is not so notified, to the date an
assessment notice is issued by the Commissioner;

(c) the duty angenalty taxshall be paid within one month
after an assessment notice is issued by the
Commissioner;

(d) these persons are jointly and sevgrhdble to pay the
duty andpenalty taxd

(i) inthe case of aection76AG statement or
section76AT statemend the parties to the
instrument that gave rise to the relevant
acquisition;

(i)  inthe case of aection76AN statement or
section76ATG staementd the parties to the
instrument that gave rise to the relevant
acquisition and the corporation that is required to
lodge the sectioM6AN statemenor
section76ATG statement

(e) if a body corporate that is liable to pay the duty and
penalty taxhas been wound up voluntarily, its directors
at the time of the resolution to wingb shall be jointly
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and severally liable to pay the duty grehalty tax
unless the Commissioner is satisfied ihat

(i) thewindingup was a creditorsodo volun
winding-up (as defined in th€orporations Agt
and

(i)  no creditor was an associate (as defined in the
Corporations Agtof the body corporate;

and

(H on payment of the duty anmmbnalty tax the PattiBA
statement shall be deemtadbe, and always to have
been,stamped.

[Section75JF inserted by Nat8 of 1996 s42; amended by
No.29 of 2000 s9; No.10 of 2001 s172; No. 2 of 2003 83;
No.66 of 2003 s56; No.11 of 2004 s15.]

75JG. Offences and recovery of dutyetc.

(1) If a person contravenagction75JA(3)(c) or 75JB(4)
or (5f)(c) 0

(@) the person commits an offence; and

(b) if the offence is committed by a body corporate, an
officer (as defined in sectidghof the Corporations Act)
of the body corporate who is knowingly a party to the
contravention commits an offence.

Penalty:
(@) $20000; and
(b) an amount equal to the duty chargeable on the

instrument or Part IlIBA statement had it not been
exempted under sectiagfbJA or 75JB.

(2) If a body corporate contravenes sectf&GIA(3)(c) or75JB(4)
or (5f)(c) and the Commissioner is for any reason unable to
recover the duty goenalty taxreferred to in sectiod5JE
or 75JF, each officer (as defined in sect@af theCorporations
Act) of the body corporate at the time of the contraventiba w
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3)

75JH.
1)

is knowingly a party to the contravention shall be liable for the
duty orpenalty tax as the case may be.

If in connection with a request under secti@IBA or 75Jr

an application under sectig®JB(5g) of75JD, a person gives
the Commissionemformation knowing that it is false in a
material particular or knowingly does not give the
Commissioner all material information, the person commits an
offence.

Penalty:
(@ $20000; and

(b) an amount equal to the duty that would have been
chargeabl®n d

(i) if a draft instrument or statement, or
information or evidence about a draft
instrument or statement, has been provided to
the Commissioner under sectie®JCo the
instrument or statement had it been executed
or finalised; or

(i) if arequeshas been made under
section75JBA or an application has been
made under sectiorbJB(5q) or 75J@ the
instrument or statement concerned.

[Section75JG inserted by Na@l8 of 1996 s42; amended by
No.29 of 2000 s10; No.10 of 2001 s173; No. 2 of 208 s.84;
No.11 of 2005 s17.]

Revoking an exemption

If the Commissioner determines that an instrument, or a
PartllIBA statement, that has been exempted from duty under
this Part is part of a scheme or arrangement entered into or
carried out lg a persord

(@) a purpose of which is to avoid or reduce duty on an
instrument or a PattIBA statement or duty under
PartllIC; or
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(b) the sole or dominant purpose of which is to avoid or
reduce tax other than duty,

the Commissioner may revoke teeemption or, if an
exemption certificate has been issued in relation to the
instrument, the certificate.

(2) If an exemption or certificate is revoked under subse¢fipn
section75JE or 75JF, as the case requires, applies to the
instrument or Paril BA statement concerned.

[Section75JH inserted by No. 12 of 200818.]
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Part IIIBA 0 Duty on change of control of certain
land-owning corporations

[Heading inserted by N@&3 of 1987 s22.]

Division 18 Provisions applicable to this Part

[Headinginserted by No33 of 1987 s22; amended by Nd.1
of 2004 s16.]

75K. Effect of Duties Act20080n this Part

This Part does not apply to a relevant acquisition under
Division 2, 3, 3a or 3b that occurs on or aftehuly 2008.

[Section75K inserted  No. 12 of 2008 4.9.]
76. Terms used in this Part

(1) Inthis Part, unless the contrary intention appéars

acquire, in relation to an interest in a WA company or a
corporation, means to acquire beneficially in any manner or by
any means and includése increasing of an existing interest,
but does not include an acquisitidn

(@) thatis chargeable with duty under sectr@k(4);
(b) that occurs solely as the resultdof

(i) the appointment of a receiver or trustee in
bankruptcy;

(i)  the appointrent of a liquidator;

(i)  the making of a compromise or arrangement
under Parb.1 of the Corporations A&

(D which has been made with the
corporationdéds creditors or
them;

(I which has been approved by the court;
and

[(11T) deleted]
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(IV)  in respect of which the Commissioner is
satisfied that it is not an arrangement
having as its purpose, or one of its
purposes, the defeat of the object of this
Part;

or

(iv) the distribution of the estate of a deceased
person, including an acquisit that occurs as
the result oB

() awill, a codicil or an order of a court
varying or modifying the provisions of
a will or codicil; or

(I)  an intestacy or an order of a court
varying or modifying the application, in
relation to the estate of a desed
person, of the provisions of a law
relating to the distribution of the assets
of persons who die intestate;

or

(c) thatis effected or evidenced by an instrument on which
duty is chargeable under itefrof the Second Schedule;

chattelsmeans goods, wares or merchandise otherdhan

(@) goods, wares or merchandise referred to in REM),
(7a) or (7b) of the Third Schedule;

(b) avehicle the transfer of the licence of which is exempt
under item of the Third Schedule; or

(c) goodswares or merchandise used solely or principally
in connection with the business of primary production
(as defined in sectiorbD(1)),

and includes an estate or interest in them;
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discretionary trustmeansd

(@) atrust under which the vesting of the wdol any part
of the capital of the trust property, or the whole or any
part of the income from that capital, or béth

() isrequired to be determined by a person either in
respect of the identity of the beneficiaries, or the
guantum of interest to baken, or both; or

(i) will occur in the event that a discretion conferred
under the trust is not exercised:;

or

(b) atrust which is, by regulation, declared to be a
discretionary trust for the purposes of this Part,

but does not includé
(c) atrudthatis solely a charitable trust; or

(d) atrustthatis, by regulation, declared not to be a
discretionary trust for the purposes of this Part;

distributable propertyhas the meaning given by
subsectior{4a);

entitledmeans beneficially entitled, dentitlementhas a
corresponding meaning;

land includes a mining tenement, and also includles
(&) any estate or interest in land; and

(b) anything fixed to the land including anything that is, or
purports to be, the subject of an entitlement separate
from the ownership of the land;

mineralsmeans naturally occurring substances obtained or
obtainable from the earth;

mining tenemenimeansy

(&) a mining tenement held under thigning Act1978
being a mining tenement within the meaning of that Act
or theMining Act1904%;
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(b) a mining tenement or right of occupancy continued in
force by sectiod of theMining Act1978 and

(c) atenement, right or interest thadis

(i) similar to a tenement or right referred to in
paragrapl{a) or (b); and

(i)  held under the law of another State, a Territory,
the Commonwealth or another jurisdiction;

primary productshas a meaning corresponding with the

definition of dApri maD(lyexcepttbad uct i ono i
in relation to plants the term extends tonpéathat have not been

grown or reared and to parts of them and their produce;

rules of a corporation means one or more of the following
@ the corporationés constitution;

(b) replaceable rules applying to the corporation under the
Corporations Act;

(c) internal management rules applying to the corporation
under the Corporations Act;

sharemeans a share or stock of a corporation and includes an
interest in a share, asthareholdinghas a corresponding
meaning;

trustincludes a unit trust scheme,tpbexcept in sectioi6A,
does not include a unit trust scheme referred to in parageaph
of the definition of 4#&tharketable sec

(1a) For the purpose of this Division a reference to the acquisition of
an interest includes a referento the acquisition of a majority
interest or a further interest within the meaning of sechK
or 76AR or the acquisition of a controlling interest or an
additional interest within the meaning of sectd@ATD
or 76ATK.

(b) I n the defqumni €i0on () Srefdrene totthe 0 n
increase of an interest includes a reference to an increase that
occurs by the cancellation of any shares or the variation of the
rights of any shares.
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(2) For the purposes of sectiori8AIl(3)(c), 7T6AP(3)(c),
76ATB(4)(d) and 76ATI(4)(d}he followingd

(a) are associated persons in relation to a corporétion
(i) arelated corporation;

(i) arelated person within the meaning in
subsectior{3)(a) to (g)

(i)  adirector or secretary of the corporation or a
related corporation;

(iv) aperson who is entitled to any shareholding in
the corporation or a related corporation;

(v) arelative of anyndividualreferred to in
subparagrapfii), (iii), or (iv);
(vi) a corporation in which the corporation or any
peron referred to in subparagrafi), (iv) or
(v) is entitled to any shareholding;
(b) are relatives o&n individualfor the purposes of
paragrapha)(v) o
(i) achild or remoter lineal descendant of the
individual or his spouser de facto partner

(i) a parent or remoter lineal ancestor of the
individual or his spouser de facto partner

(i)  a brother or a sister of thedividual or his
spouseor de facto partner

(iv) the spouse or de facto partner of the individual;
(v) the spouse or de facpartner of an individual
referred to in subparagragh, (i), or (iii).
(3) For the purposes of this Part the following persons are
relatedd

(@) individuals who are spousgsr de facto partnersf
each other or between whom the relationship isdha
parent and child;

(b) related corporations;
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(c) atrustee and another trustee if there is any beneficiary
common to the trusts of which they are trustees, whether
the beneficiary has a vested share or is contingently
entitled or may benefit from astretionary trust;

(d) anindividualand a corporation if thedividual is a
majority shareholder, director or secretary of the
corporation or a related corporation;

(e) anindividualand a trustee if thiedividual is a
beneficiary under the trust of which the trustee is a
trustee, whether the person has a vested share or is
contingently entitled or may benefit from a discretionary
trust;

() a corporation and a trusteedif

() the corporation, a majoritghareholder, director
or secretary of the corporation is a beneficiary of
the trust of which the trustee is a trustee; or

(i) arelated corporation to the corporation is a
beneficiary of the trust of which the trustee is a
trustee,

whether any such beficiary has a vested share or is
contingently entitled or may benefit from a discretionary
trust;

(g) persons who acquire interests in a corporation by virtue
of acquisitions that together form or arise from
substantially one transaction or one series of
transactions

(h) persons who acquire interests in a corporation by virtue
of acquisitions that arise from those persons acting in
concert with each other.

(4) For the purposes of subsectid¢@3 and (3)d

(@) an illegitimate person shall be treatedtsslegitimate
childoft hat personédés parents
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(b) itis irrelevant whether a relationship is of the whole or
half-blood, or whether it is a natural relationship or a
relationship established by a written laamd

(c) amajority shareholder in relatida a corporation is a
person who would have a substantial holding in the
corporation under the definition
in section9 of the Corporations Act even if the reference
in that definition to 5% were a references@o.

(4a) For the puposes of this Part, a reference to entitlement to
property of a corporation or trust, or to participate in a
distribution of property of a corporation or trust, is a reference
to entitlement otherwise than as a creditor or other person to
whom the corpottgon or trust is liable, and a reference to
distributable property is a reference to property distributable to
persons otherwise than as creditors or other persons to whom
the corporation or trust is liable.

(5) For the purposes of this Part, the entitgtnthat a person
would have at a particular time to participate in the distribution
of the property of a corporation on a winding up of the
corporation is an entitlement to an amount calculéted

(@) as if the winding up were carried out at that time in
accordance with the rules of the corporation and any law
relevant to the winding up, as the rules and law then
exist; or

(b) as if the person had, immediately prior to the winding
up, exercised all powers and discretions exercisable by
the person by reas®mf having acquired an interest in
the corporatior®

() to effect or compel an alteration to the rules;

(i) to vary the rights conferred by shares in the
corporation; or
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(5a)

(6)

(7A)

(i)  to effect or compel the substitution or
replacement of shares in the camggmn with
other shares in the corporation,

in such manner as to maximise that amount,

whichever of the amounts under paragréghor (b) results in

the greater amount, unless the Commissioner determines, after

consideration of the circumstanceslod tase, and where the
calculation under paragrajh) results in the greater amount,
that the amount of the entitlement should be calculated under

paragrapha).

I f the extent of a personods
distribution of the propeytof a corporation is unascertainable
or uncertain, that entittement shall be determined for the
purposes of this Part as being the greatest entitlement that the
person could derive from the distribution.

For the purposes of this Part, the entitlenwdrat person on the
distribution of a trust shall be determined as the greatest
entitlement that the person could derive at any time from the
trust whether by the fulfilment of any condition, the outcome of
any contingency or the exercise of any poweriscrétion or
otherwise, and in particular a person that may benefit from, or
the trust property of another trust that may comprise or be
augmented by a benefit from, a discretionary trust shall be
deemed to be entitled to or comprise or be augmentéd by

(@) the property subject to the discretionary trust unless the
Commissioner determines otherwise; or

(b) such part of that property as the Commissioner
determines.

In determining the entitlement of an entity to land for the
purposes of section6Al, 76AL, 76 AP, 76AS, 76ATB, 76ATE,
76ATI or 76ATL, ifo

(@) the entity has an entittement to something that is part of
land as a fixture; and
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(b) that entitlement is, or purports to be, separate from the
ownership of the rest of the land,

the entity isto be regarded as having an entitlement to land to
the extent of its entitlement to the fixture.

(7) For the purposes of sectiori8Al(4), 76AP(4), 7T6AR(4),
76ATB(6), 76ATI(6) and 76ATK(4)eference to a trust
includes any other trust if the property bétfirstmentioned
trustd

(@) includes a share or interest, whether vested or
contingent, or direct or indirect, in that other trust; or

(b) inthe case of a discretionary trust, may comprise or be
augmented by a benefit from that other trust.

[Section76* inserted by No33 of 1987 s22; amended by
No.39 of 1994 s21; No.57 of 1996 s7; No.13 of 1997 s32
and 42; No22 of 1998 s36; No.60 of 2000 s4; No. 10 of
2001 s.174; No. 2 of 2003 85; No. 28 of 2003 4.92; N0.66
of 2003 s57; No. 11 of 2004 s17; No. 30 of 2008 K81.]

76A.  Relevant acquisitions by trustees

(1) Subject to subsectiqi?) if by a relevant acquisition a person, in
the personbés capacity as a trustee,
further interest, a controllinigterest or an additional interest in
a WA company or a corporation, this Part applies as if the
person had acquired the interest beneficially.

(2) If the combined interest in the WA company or corporation of a
beneficiary and any person related to thedfieiary is greater
than the combined interest of the trustee and any person related
to the truste®

(@) the relevant acquisition is taken to have been made by
the beneficiary;

(b) the sectior¥6AG statement, sectiof6AN statement,
section76AT statenent or sectiolf6ATG statement
lodged by the trustee in relation to the relevant
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3)

T6AA.

acquisition is taken to have been lodged by the
beneficiary; and

(c) thesection76AG statement, secticf6AN statement,
section76AT statement or sectiofbATG statement is
chargeable with duty accordingly.

In this sectiord

beneficiarymeans a person beneficially entitled to the interest

in the WA company or corporation acquired by the trustee,
whet her the personb6s interest
discretionary;

interest, controlling interestandadditional interestd
(@) inrelation to a sectiom6AT statement, have the
meanings given by sectiaitbATD; and
(b) inrelation to a sectio@6ATG statement, have the
meanings given by sectiotbATK;
interest majority interestandfurther interestd
(@) inrelation to a sectiol6AG statement, have the
meanings given by sectiagibAK; and
(b) inrelation to a sectio@6AN statement, have the
meanings given by sectiatbAR,;

relevant acquisitiorhas the meaning given bgaion76AJ,
76AQ, 76ATC or 76ATJ (as the case requires).

[Section76A inserted by No. 2 of 20038&%; amended by
No.66 of 2003 s58; No.11 of 2004 s18.]

Assessment in the absence of a dutiable statement

If the Commissioner suspects thabaporation is required by
section76AN or 76 ATG to lodge a dutiable statement in respect
of a relevant acquisition but no such statement has been lodged,
the Commi ssioner may exercise
under sectiond9 and 20 of th@axation Admirstration

Act2003as ifd

(&) the corporation were a corporation to which Divisin
or 3b applies;
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(b) an acquisition had occurred; and

(c) the acquisition resulted in a person having an
entitlement referred to in sectigi®AR(1) or 76 ATK(1)
to suchan extent as the Commissioner may determine.

[Section76AA inserted by No. 2 of 200386, amended by
No.66 of 2003 s59; No.11 of 2004 s19.]

76AB. Request that Commissioner determine whether dutiable
statement is required to be lodged

(1) A personmay, within 2months after the making of an
acquisition, request the Commissioner to determine whether a
dutiable statement is required to be lodged by that person under
section76AG, 76AN, 76AT or 76 ATG in respect of the
acquisition.

(2) A request undesubsectior{1) must be made in an approved
form and must includé

(@) the information that would be required unéer
(i) section76AG(4)(a) to (f);
(i) section76AN(3)(a) to (f);
(i)  section76AT(8)(a) to (h), (9)(a) to (c) or (10)(a)
to(c); or
(iv) section76 ATG(7)(a) to (h), (8)(a) to (c) or (9)(a)
to(c),
if the request were a dutiable statement; and
(b) any prescribed information.

(3) If arequestis made by a person under subse(ijoss to
whether a dutiable statement is requireddddalged by that
person and that request complies with subse¢@pa

(@) the Commissioner shall make the requested
determination; and

(b) any requirement to lodge a dutiable statement under
section76AG, 76AN, 76AT or 76ATG in respect of the
acquisiton does not apply in relation to that person.
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(4) Despite subsectiof8)(a) if the Commissioner needs any further
information and evidence to make the determination, the
Commissioner may defer the determination and require the
person making the requestpmovide that information and
evidence to the Commissioner within such reasonable period
(thespecified periojlas the Commissioner specifies in the
requirement.

(5) If at the end of the specified period the Commissioner does not
have sufficient informatin and evidence to make the requested
determinatiord

(@) the Commissioner is no longer required to make the
determination; and

(b) any requirement that the person making the request
lodge a dutiable statement under secii6AG, 76AN,
76AT or 76ATG in espect of the acquisition is revived
as if the request had never been made.

(6) If the Commissioner determines that the person making the
request is not required to lodge a dutiable statement under
section76AG, 76AN, 76AT or 76 ATG, the Commissioner shall
notify that person accordingly.

(7) If the Commissioner determines that the person making the
request is required to lodge a dutiable statement under
section76AG, 76AN, 76AT or 76ATG, the request under
subsectior{l) and any information and evidence yaded with
the request or under subsect{dh are taken to be the dutiable
statement lodged by the person.

[Section76AB inserted by N&6 of 2003 s60; amended by
No. 11 of 2004 s20.]

[7T6AC76AF. Deleted by No2 of 2003 s86.]
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Division 28 Companies taken to be registered in Western

76AG.
1)

(2)

3)
(4)

Australia

[Headinginserted by No33 of 1987 s22; amended by NA.0
of 2001 s175; No. 2 of 2003 87.]

Preparation of dutiable statement

Whereby a relevant acquisition a person acquires a rntyajor
interest or a further interest &

(@) a WA company to which this Division applies; or

(b) a WA company to which this Division would apply if
the reference to the value of land in seciiéil(2)(b)
were a reference to the value of land, goods, svanel
merchandise,

the person shall, within @onths after the acquisition, lodge a
statement with the Commissioner in respect of that acquisition.

Penalty: $2M00.

If a requirement under subsecti@) arises in circumstances
where a person acqes a majority interest or a further interest
by reason of acquisitions by him and a related person or related
persons being aggregated, one of such persons shalldodge
dutiable statemeninder that subsection of all acquisitions on
behalf of all such psons.

A dutiablestatement must be prepared in an approved form.
Thedutiable statemershall include the following

informationd

(@) the name and address of the person who has acquired a
majority interest or a further interest and of any ezlat
person referred to in subsecti(®);

(b) the date of the acquisition;

(c) particulars of the interest acquired and all interests
previously acquired by the person or a related person in
the WA company;
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(d the personbdés esti maudeefalbf t he unen
land and chattels iWwesternAustraliato which the
WA company is entitled as #te date of the acquisitipn

(da) particulars of any chattels, whether situated in Western
Australia or not, to which the WA company was entitled
in the 12monthspreceding the date of the acquisition
and acquired, directly or indirectly, by the person or a
related person in that period,;

(db) t he personds estimate of the unen
those chattels;

() the personds estimatethef the unen
property of the WA company astae date of the
acquisition; and

(H if the dutiable statement is lodged because of
subsectior{1)(b), a notation to that effect and such
information relating to the goods, wares and
merchandise referred to in subsentfl1)(b), and their
ownership and acquisition, as the approved form
requires to be provided.

(5) A dutiable statement lodged under subsedfigns taken to be
an instrument evidencing the relevant acquisition and is
chargeable with duty accordingly.

(5a) If, in the case of a dutiable statement lodged because of
subsectior{1)(b), the Commissioner is satisfied that the
entitlement to, and valuation of, the goods, wares and
merchandise referred to in subsectjd)(b) were not part of an
arrangement orcheme having as its purpose, or one of its
purposes, the defeat of the object of this Division, the
Commissioner may determine that subsecfi)rdoes not apply
to the dutiable statement.

(5b) In deciding whether or not to make a determination under
sub®ction(5a) the Commissioner may have regard to

(@) the source of the goods, wares and merchandise and the
source of funding for their acquisition;
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(b) their nature and their relevance to any business carried
on by the WA company or any subsidiary;

(c) the period for which they have been and are likely to
remain the property of the WA company or any
subsidiary; and

(d) any other matter that the Commissioner considers
relevant.

(5¢) A determination made under subsectfba) has effect
according tats terms and the Commissioner is to give notice of
it to the person who lodged the dutiable statement.

(5d) If the person who lodged the dutiable statement requests the
Commissioner to give reasons why the Commissioner has not
made a determination undarbsectior{5a), the Commissioner
is to give reasons to the person.

[Section76AG inserted by N&3 of 1987 s22; amended by
No.41 of 1989 s15; No.39 of 1994 s21; No.22 of 1998 s38
and 39; No60 of 2000 s7; No.3 of 2001 s20; No. 2 of 2003
s.88; N0.66 of 2003 s61.]

76AH. Statement chargeable with duty

(1) A section76AG statemen chargeable, in accordance with
section76AL, with duty at the rate provided for in itef(l) of
the Second Schedule calculated as folléws

(&) where thesection76AG statementelates to a relevant
acquisition within sectio@6AJ(1)(a)(i), the duty shall
be calculated on the dutiable value determined under
section76AL(2);

(aa) where the sectio6AG statement relates &relevant
acquisition within seadbn 76AJ(1)(a)(ii), the duty

() shall be calculated on the dutiable value
determined under sectigibAL(2a)(a); but
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(i)  shall be reduced by the amount of duty
determined on the dutiable value calculated
under sectiom6AL(2a)(b);

and

(b) where thesection76AG statementelates to a relevant
acquisition within sectio@6AJ(1)(b), the duty

() shall be calculated on the dutiable value
determined under sectigitAL(3)(a); but

(i) shall be reduced by the amount of duty
determined on the dutiablalue calculated
under sectiof6AL(3)(b).

(2) Notwithstanding iten#(1) of the Second Schedule, where the
value of the land and chattels under secfi6AL(4) does not
exceed $500000 the duty chargeable under this section shall
be calculated as follosy and where paragrajda) or (b) of
subsectior{l) applies shall be so calculated in terms of
subparagraph@) and (ii) of that paragrap

A - $1000 000 s B
$500 000

whered

A is the value of the land and chattels situateéd/estern
Australiato whichthe WA company is entitled as
provided in sectio6AL(4) at the time of the relevant
acquisition; and

B s the duty calculated under itet(il) of the Second
Schedule on the dutiable value determined under
section76AL.

(3) There shall be deducted frolmetduty chargeablen a
section76AG statementany duty paid under itedA(1) of the
Second Schedule in respect of any instrument effecting or
evidencing the acquisition of any interest which is taken into
account in determining liability under sectiéBAG to lodge
that statement, except any duty previously deducted under this
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subsection in respect ofsaction76AG statement previously
lodged in relation to the acquisition

(4) Subject to subsectiq®), if a sectiorv6AG statement contains
particularsof any chattels as required by sectt@AG(4)(da),
then, in addition to the duty chargeable under subse(tjothe
section76AG statement is chargeable with duty at the rate
provided for in iten¥4(1) of the Second Schedule calculated on
the unencumbedevalue of the chattels, but duty shall not be
charged in respect @f

(a) any of the chattels in respect of which duty has been
paid under sectio81B, 31C or 70 by the person who
made the relevant acquisition to which the secTi®AG
statement relates by a related person;

(b) any of the chattels in respect of whiath valorenmduty
has been paid by that person, or a related person, in
another jurisdiction; or

(c) any of the chattels that, in the opinion of the
Commissioner, are usually not situatedVestern
Australia.

(5) The sectiorvy6AG statement is not chargeable with duty under
subsectior{4) if the Commissioner is satisfied that no
transaction by means of which the chattels were transferred
from the WA company to the person who made the agiev
acquisition, or a related person, was effected for the collateral
purpose of reducing the duty that otherwise would be
chargeable in respect of the relevant acquisition.

[Section76AH inserted by N@3 of 1987 s22; amended by
No.39 of 1994 s14 and 21; No.22 of 1998 s38 and 40;
No. 60 of 2000 s8; No.36 of 2001 s22; No. 2 of 2003 89;
No.66 of 2003 s62; No.11 of 2004 s21.]

76Al. Companies to which this Division applies

(1) ThisDivision applies to a WA company if it is a lahdlde
within the meaning in subsecti¢p) unles
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(@) itis listed on a recognised financial market; and

(b) the Commissioner is satisfied that its listing was not part
of an arrangement or scheme having as its purpose, or
one of its purposes, the defeétlre object of this Part.

(1a) For the purposes of subsectidn(b) the Commissioner may
take into account any matter that the Commissioner considers is
relevant but must take into account

(& how long the WA company hd=en listed on a
recognisedihancial market;

(b) any conditions or exemptions that apply to the approval
of the listing of the company;

(¢ who owns the companyds shares;

(d what proportion of the companyo6s
be traded on the market; and

(e) theturnoverof he companyé6és shares on the

(2) A WA company is a larwtholder for the purposes of this
Division if at the time of a relevant acquisitidn

() itis entitled to land situated Western Australiand the
unencumbered value of the land is nos [#&n
$1000000, or it is entitled to land situated\iiestern
Australiaas a ceowner of the freehold or of a lesser
estate in the land and the value of the whole of the
freehold or lesser estate is not less tha@@1000; and

(b) the value of all lad to which the WA company is
entitled, whether situated \Western Australiar
elsewhere, is 60% or more of the value of all property to
which it is entitled, other than property directed to be
excluded by subsectidB),

or if the Commissioner determas that paragraplia) and (b)

would have applied to the WA company at the time of the

relevant acquisition but for a transaction, or series of
transactions, which in the Commissio
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purpose, or one of its purposes, the defeat oblthect of this

Division.
(2a) If the Commissioner makes a determination under
subsectior{2) 6
(@) the Commissioner is to give notice of it to the person
who made the relevant acquisition;
(b) the notice is to contain reasons for the determination;
(c) for the purposes of sectigitAG(1) the relevant
acquisition is taken to have occurred when the notice is
given; and
(d) areference in another provision of this Division to land

and chattels situated in Western Australia to which the
WA company is entied includes a reference to property
so situated to which it would have been entitled but for
the transaction, or series of transactions, to which the
determination relates.

(3) The following property of a WA company, or of any subsidiary
within the meaimg in subsectioid), shall not be included for
the purpose of calculating the value of property under

subsectior(2)(b) &
(@) cash or money in an account at call;
(b) negotiable instruments, and money on deposit with any
person;

(ba) property consistig of rights or interests under a sales
contract (including a forward sales contract) relating to
minerals, primary products or other commodities;

(bb) an amount paid or payable to the WA company or a
subsidiary under a contract or agreement referr@a to
subsectior{5)(b);

(c) money lent by the WA company or a subsidiarg to
() any person who in relation to the WA company
is an associated person; or
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(i) any person at call or in terms that require or
allow full repayment to the WA company within
12 months after the money is lent;

(d) wherea corporations a subsidiary of the WA company
by virtue of Division6 of Partl.2 of theCorporations
Act, or would be a subsidiary of it by virtue of that
Di vision if 46@)iyaad(i)iofftne sect i on
Corporations Act were deleted and
inserted insteadhe shareholding of the WA company in
the corporation, but without limiting subsecti@);

(e) inthe case of the WA company, property consisting of a
share or interest in a trust eefed to in subsectio@);

(ea) alicence or patent or other intellectual property
(including knowledge or information that has a
commercial value) relating to any process, technique,
method, design or apparatusdto

(i) locate, extract, process, transpor market
minerals; or

(i) grow, rear, breed, maintain, produce, harvest,
collect, process, transport or market primary
products;

(eb) stores, stockpiles or holdings of minerals or primary
products (whether processed or unprocessed) produced
by theWA company or a related person,;

(ec) future tax benefits (whether in the nature of tax losses,
capital losses, foreign losses or foreign tax credits) under
thelncome Tax Assessment ABB7or Income Tax
Assessment AEB360f the Commonwealth or similar
benefits under the laws of another jurisdiction;

(ed) any property prescribed for the purposes of this
subsection; and

() any other property, whether of the same nature as or a
different nature from the foregoing, in respect of which
itisnotshownta he Commi ssi onerés satisfa
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reason foownership by the WA company or the
subsidiary within the meaning in subsect{dhis not
for the purpose of defeating the object of this Division.

(3a) In forming an opinion for the purposes of subsec(®)(f) the
Commissioner may have regarddo

(a) the source of the property and the source of funding for
its acquisition;

(b) its nature and its relevance to any business carried on by
the WA company or the subsidiary;

(c) the period for which it haseen and is likely to remain
the property of the WA company or the subsidiary; and

(d) any other matter that the Commissioner considers
relevant.

4) Wi thout | i miting the meaning of fAent
deemed to be entitled to land or propeayite extent that a
subsidiary is entitled to that land or property, and for the
purposes of this subsection a subsidiaf is

(a) asubsidiary corporation by virtue of Divisiérof
Part1.2 of theCorporations Act, or a corporation that
would be a subdiary corporation by virtue of that
Di vision if 46@)iaad(i)iofthes ect i on
Corporations Act were deleted and
inserted instead, or any other corporation where the
WA company would be entitled if the corporation were
to be wound up, after the time of the relevant
acquisition, to participate in a distribution of the
property of the corporation to an extent not less than
50%of the value of the distributable property;

(b) the trustee of any trust where the WA company or a
subsdiary corporation of the WA company, as defined
in paragraplfa) 0
() is entitled to a share or interest in the trust,
whether vested or contingent; or
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(i)  inthe case of a discretionary trust, may benefit
from that trust;

(c) any corporation, wherte trustee of a trust in which the
WA company or a subsidiary corporatién

() is entitled to a share or interest, whether vested
or contingent; or

(i)  inthe case of a discretionary trust, may benefit
from that trust,

would be entitled if the corpation were to be wound

up, after the time of the relevant acquisition, to
participate in a distribution of the property of the
corporation to an extent not less than 50% of the value
of the distributable propertgr

(d) any other corporation or thrustee of any other trust
that would by an application of this subsection be a
subsidiary of a corporation that is a subsidiary of the
WA company.

(5) In determining the entitlement of an entity to land for the
purposes of this section or sectit®AL o

(a) if the entity has contracted or agreed to acquire an
interest in land, that contract or agreement is to be
regarded as having been completed even if it has not yet
been completed; and

(b) if the entity has contracted or agreed to dispose of an
interest in land but that contract or agreement has not yet
been completed, that contract or agreement is to be
disregarded.

(6) In determining the entitlement of an entity to property other
than land for the purposes of this seciion

(a) if the entity has catracted or agreed to dispose of an
interest in such property, that contract or agreement is to
be regarded as having been completed even if it has not
yet been completed; and
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(b) if the entity has contracted or agreed to acquire an
interest in such propy but that contract or agreement
has not yet been completed, that contract or agreement is
to be disregarded.

[Section76Al inserted by NB3 of 1987 s22; amended by
No.39 of 1994 s21; No.57 of 1997 s113(2); No.53 of 1999
S.23; N0.60 of 2000s.9; No.3 of 2001 s25; No.10 of 2001
s.176; No. 2 of 2003 €0; No. 21 of 2003 28; No.66 of 2003
S.63; N0.11 of 2004 s22; No. 11 of 2005 4.8, 19 and 22.]

76A). Meaning of Arelevant acquisitiono

(1) An acquisition is a relevant acquisitifor the purposes of this
Division &
(a) if by that acquisition a person acquires a majority
interest in a WA company by acquiring an inteest

(i) thatis itself a majority interest in the WA
company; or

(i) thatis, when taken with each previous
aqquisition of an interest in the WA company
made by the person on or after the relevant day
for that acquisition, a majority interest in the
WA company;

or

(b) if by that acquisition a person acquires a further interest
in the WA company.

(2) If subsedbn (1)(b) applies to an acquisition,
subsectior{1)(a)(ii) does not apply to it.

(2a) A previous acquisition of an interest in the WA company is not
to be taken into consideration under subsedty@)(ii) if, at
the time of that acquisition, the WA mpany was not a
land-holder for the purposes of this Division as enacted at that
time.
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(2b) Subject to subsectigi2a), a previous acquisition of an interest
in the WA company is to be taken into consideration under
subsectior{1)(a)(ii) even if, at theitne of that acquisition, this
Division did not apply to the WA company because of
section76Al(1)(a) andb).

(3) For the purposes of subsectidn(a)(ii) and
section76AL(2a)(b), if a person acquires an interest in a WA
company (thesarlier acquisitior) and, after that acquisition,
that person acquires another interest in the WA company (the
later acquisitior) because of an arrangement that was entered
into during the relevant period, the earlier acquisition is to be
regarded as having been made on tardhe relevant day for
the later acquisition even if it was not so made.

(4) In this sectiord
relevant dayfor an acquisition mears

(a) if the acquisition was or is made on or after
10 August2000 but before 1August 20020
10 August1999; or

(b) if the acquisition is made on or after Aligust20020
the day that is $§ears before the day of the acquisition.

(5) In subsectiorf3) &
relevant periodneansd

(a) if the earlieracquisition was made before
10 August199906 the period beginning on the day that
is one year before the day of that acquisition and ending
on the day that is one year after the day of that
acquisition;

(b) if the earlier acquisition was made on or after
10 August1999 but before 18ugust20000 the
period beginning on the day that is one year before the
day of that acquisition and ending on the day that is
3 years after the day of that acquisition; or
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(c) if the earlier acquisition was or is made orafier
10 August20000 the period beginning on the relevant
day for that acquisition and ending on the day that is
3 years after the day of that acquisition.

(6) Subsectior{3) does not apply in relation to an arrangement
entered into before 1August2000 unless, because of the
arrangement, the person referred to in that subsection had the
right to acquire the other interest referred to in that subsection.

[Section76AJ inserted by N&O of 2000 s10; amended by
No.66 of 2003 s64; No.11 of 2004 s23.]

76AK. Meaning of Ainteresto, Amajority int
interesto

(1) For the purposes of this Division, a person acquires an interest
in a WA company if the person acquires, or the person and any
related person acquire, an entitlement suchttieaperson, or
the person and any related person, would be entitled if the WA
company were to be wound up to participate in a distribution of
the property of the WA company.

(2) For the purposes of this Division, a person acquires a majority
interest ina WA company if the person acquires, or the person
and any related person acquire, an interest in the WA company
such that having acquired that interest the person, or the person
and any related person, would be entitled if the WA company
were to be woundp to participate in a distribution of the
property of the WA company to an extent greater than 50% of
the value of the distributable property and, in
section76AJ(1)(a)(i) and (ii) and subsecti¢B), majority
interesthas a corresponding meaning.

(3) For the purposes of this Division, a person acquires a further
interest in a WA company &

(@) the person has, or the person and any related person
have, a majority interest in the WA company;
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(b) the acquisition of that majority interest gave rise to a
liability for duty under this Part; and

(c) the person acquires, or the person and any related person
acquire, an interest in the WA company such that having
acquired that interest the person, or the person and any
related person, would be entitled ietiVA company
were to be wound up to participate further in a
distribution of the property of the WA company.

[Section76AK inserted by Nd&O of 2000 s10.]

76AL. How dutiable value is determined

(1) Where sectiolf6AH(1) applies, duty is chargeable in
accordance with this section on the basis of the value free of
encumbrancesi{e dutiable valug of the land and chattels
situated in Western Australia to which the WA company is
entitled.

(1a) The method of determining the dutiable value depends on the
nature of a relevant acquisition by which a person acquires an
interest in a WA company.

(2) Where the relevant acquisition is within sectit@AJ(1)(a)(i)
the dutiable value is the same proportion of the value of the land
and chattels situated WesternAustraliato which the WA
company is entitled, as provided by subsectijnat the time
of the acquisition, as the proportion of the property of the WA
company to which the person, or the person and any related
person, would be entitled, as provided uthsection(5), after
the acquisition.

(2a) Where the relevant acquisition is within sectd@AJ(1)(a)(ii)
the dutiable valué

(@) for the purposes of sectigittAH(1)(aa)(i), is the same
proportion of the value of the land and chattels situated
in Westen Australia to which the WA company is
entitled, as provided by subsecti@), at the time of the
acquisition, as the proportion of the property of the WA
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company to which the person, or the person and a
related person, would be entitled, as provided in
subsectior(5), after the acquisition of the majority
interest;

(b) for the purposes of sectigitAH(1)(aa)(ii), is the same
proportion of the value of the land and chattels situated
in Western Australia to which the WA company is
entitled, as provided bgubsectior{4), at the time of the
acquisition, as the proportion of the property of the WA
company to which the person, or the person and a
related person, would have been entitled, as provided in
subsectior(5), before the relevant day as defined in
sedion 76AJ(4).

(3) Where the relevant acquisition is within sectit@AJ(1)(b) the
dutiable valued

(@) for the purposes of sectigittAH(1)(b)(i), is the same
proportion of the value of the land and chattels situated
in Western Australigo which the WA ompany is
entitled, as provided by subsecti@), at the time of the
acquisition, as the proportion of the property of the
WA company to which the person, or the person and a
related person, would be entitled, as provided in
subsectior(b), after theacqusition of the further
interest;

(b) for the purposes of sectiagi®AH(1)(b)(ii), is the same
proportion of the value of the land and chattels situated
in Western Australigdo which the WA company is
entitled, as provided by subsecti@), at the time of the
acquisition, as the proportion of the property of the WA
company to which the person, or the person and a
related person, would have been entitled, as provided in
subsetion (5), at the time of the immediately preceding
relevant acquisition by that person, or a related person.
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(4) For the purposes of subsectid@}, (2a) and (3), the
unencumbered value of the land and chattels to which a
WA company is entitled at anire is the sum od

(@) inthe case of land and chattels to which the WA
company is entitled without reference to subseddn
of section76Al, the unencumbered value of the land and
chattels at that time; and

(b) inthe case of land and chattels toetha subsidiary is
entitled as mentioned in that subsection, the amount to
which, if the property of a subsidiary or of all
subsidiaries in the chain of relationships were to be
distributed at that time (in the case of a corporation, on
the basis of a wiing up), without having regard to any
liabilities of the same, the WA company would be
entitled in respect of the unencumbered value at that
time of land and chattels to which the subsidiary is, or
all subsidiaries are, entitled.

(5) Forthe purposes fubsection$2), (2a) and (3), the property of
a WA company to which a person, or the person and any related
person, would be entitled is the property to which the person, or
the person and any related person, would be entitled if the
WA company were to b&ound up after the acquisition.

[Section76AL inserted by N&3 of 1987 s22; amended by
No.39 of 1994 s21; No.22 of 1998 s38; No.60 of 2000 s11,
No. 2 of 2003 91; No.11 of 2004 s24.]

76AM. Liability for duty

Without limiting sectionl7(1)(c), wherean acquisition is a
relevantacquisition by virtue of a person and any related person
acquiring an interest in a WA company all such persons are
jointly and severally liable for the duty chargeable under this
Division on the sectio6AG staement lodged in relation to the
acquisition
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[Section76 AM inserted by N@&3 of 1987 s22; amended by
No.39 of 1994 s21; No.60 of 2000 s12; No. 2 of 2003 €2;
No.66 of 2003 s65.]

Division 38 Corporations incorporated, or taken to be
registered, outside Western Australia, and certain other
companies not within Division2

[Headinginserted by No10 of 2001 s177; amended by N@.
of 2003 s93.]

76AN. Preparation of dutiable statement

(1) Whereby a relevant acquisition a person acquiresagority
interest or a further interest &

(@) a corporation to which this Division applies; or

(b) a corporation to which this Division would apply if the
reference to the value of land in sect@@AP(2)(b)
were a reference to the value of land, dmavares and
merchandise,

the corporation shall, within &onths after the acquisition,
lodge a statement with the Commissioner in respect of that
acquisition.
Penalty: $2M00.

(2) A dutiable statement must be prepared in an approved form.

(3) Thedutiable statemerghall include the following
informationd

(@) the name and address of the person who has acquired a
majority interest or a further interest, and of any related
person if the acquisition is required to be aggregated
with an acquisition bguch person;

(b) the date of the acquisition;

As at 14 Aug 2010 Version 18-d0-02 page 205

Extract from www.slp.wa.gov.au, see that website for further information



Stamp Act 1921

Part IIIBA Duty on change of control of certain land-owning corporations

Division 3 Corporations incorporated, or taken to be registered, outside
Western Australia, and certain other companies not within
Division 2

S. 76AN

(c) particulars of the interest acquired and all interests
previously acquired by the person or a related person in
the corporation;

(d the cor por attheauneacsimbersdivalumaft e o f
all land ancchattels inWestern Australigo which the
corporation is entitled as Hte date of the acquisitipn

(da) particulars of any chattels, whether situated in Western
Australia or not, to which the corporation was entitled in
the 12months preceding the datéthe acquisition and
acquired, directly or indirectly, by the person or a related
person in that period,;

(db) t he corporationdés estimate of
those chattels;

() the corporationbdés estimate of
theproperty of the corporation as at the date of the
acquisition; and
() if the dutiable statement is lodged because of
subsectior{1)(b), a notation to that effect and such
information relating to the goods, wares and
merchandise referred to in subsectfb)(b), and their
ownership and acquisition, as the approved form
requires to be provided.

(4) A dutiable statement lodged under subsedfigns taken to be
an instrument evidencing the relevant acquisition and is
chargeable with duty accordingly.

(4a) If, in the case of a dutiable statement lodged because of
subsectior{1)(b), the Commissioner is satisfied that the
entitlement to, and valuation of, the goods, wares and
merchandise referred to in subsectfb)(b) were not part of an
arrangement or schee having as its purpose, or one of its
purposes, the defeat of the object of this Division, the
Commissioner may determine that subsecf@jrdoes not apply
to the dutiable statement.
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(4b) In deciding whether or not to make a determination under
subsedbn (4a) the Commissioner may have regard to

(@) the source of the goods, wares and merchandise and the
source of funding for their acquisition;

(b) their nature and their relevance to any business carried
on by the corporation, trustee or related ooagion;

(c) the period for which they have been and are likely to
remain the property of the corporation, trustee or related
corporation; and

(d) any other matter that the Commissioner considers
relevant.

(4c) A determination made under subsectjdéa)has effect
according to its terms and the Commissioner is to give notice of
it to the corporation.

(4d) If the corporation requests the Commissioner to give reasons
why the Commissioner has not made a determination under
subsectior{4a), the Commissionés to give reasons to the
corporation.

[Section76AN inserted by N@3 of 1987 s22; amended by
No.41 of 1989 s16; No.22 of 1998 s38 and 41; No60 of
2000 s13; No.3 of 2001 s21; No. 2 of 2003 €4; No.66 of
2003 s66.]

76A0. Statement clargeable with duty

(1) A section76AN statemenis chargeable, in accordance with
section76AS,with duty at the rate provided for in iteffl) of
the Second Schedule calculated as folléws

(&) where thesection76AN statementelates to a relevant
acqusition within section/6AQ(1)(a)(i), the duty shall
be calculated on the dutiable value determined under
section76AS(2);
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(aa) where the sectior6AN statement relates &xelevant
acquisition within sectio@6AQ(1)(a)(ii), the dutyd

() shall be calalated on the dutiable value
determined under sectigibAS(2a)(a); but

(i) shall be reduced by the amount of duty
determined on the dutiable value calculated
under sectiom6AS(2a)(b);

and

(b) where thesection76AN statementelates to a relevant
acquisition within sectiorv6AQ(1)(b), the duty

(i) shall be calculated on the dutiable value
determined under sectiagitAS(3)(a); but

(i)  shall be reduced by the amount of duty
determined on the dutiable value calculated
under sectiolf6AS(3)(b).

(2) Notwithstandingtem 4(1) of the Second Schedule, where the
value of the land and chattels under secfi6AS(4) does not
exceed $500000 the duty chargeable under this section shall
be calculated as follows, and where parag(aph or (b) of
subsectior{l) applies, shall be so calculated in terms of
subparagraph@) and (ii) of that paragrap

A - $1000 000 s B
$500 000

whered

A s the value of the land and chattels situated/astern
Australiato which the corporation is entitled as provided
in section76AS(4) at the time of the relevant
acquisition; and

B s the duty calculated under itet(il) of the Second
Schedule on the dutiable value determined under
section76AS.
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(3) Thereshallbe dedated from the duty chargealda a
section76AN statementany duty paid under itedA(1) of the
Second Schedule in respect of any instrument effecting or
evidencing the acquisition of any interest which is taken into
account in determining liability undsection76AN to lodge
that statement, except any duty previously deducted under this
subsection in respect ofsaction76 AN statement previously
lodged in relation to the acquisition

(4) Subjectto subsectiorts), if a sectiorv6AN statement contains
particulars of any chattels as required by secfi®AN(3)(da),
then, in addition to the duty chargeable under subse(tjothe
section76AN statement is chargeable with duty at the rate
provided for in item¥(1) of the Second Schedule calculated on
theunencumbered value of the chattels, but duty shall not be
charged in respect af

(&) any of the chattels in respect of which duty has been
paid under sectio81B, 31C or 70 by the person who
made the relevant acquisition to which the secti®AN
statemat relates or by a related person;

(b) any of the chattels in respect of whiathvaloremduty
has been paid by that person, or a related person, in
another jurisdiction; or

(c) any of the chattels that, in the opinion of the
Commissioner, are usually nsituated in Western
Australia.

(5) The sectiorvy6AN statement is not chargeable with duty under
subsectior{4) if the Commissioner is satisfied that no
transaction by means of which the chattels were transferred
from the corporation to the person whodadhe relevant
acquisition, or a related person, was effected for the collateral
purpose of reducing the duty that otherwise would be
chargeable in respect of the relevant acquisition.

[Section76A0 inserted by N&3 of 1987 s22; amended by
No.39 0f1994 s14; No.22 of 1998 s38 and 42; No60 of
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2000 s.14; No.36 of 2001 s22; No. 2 of 2003 €5; N0.66 of
2003 s67; No.11 of 2004 s25.]

76AP. Corporations to which this Division applies

(1) ThisDivision applies to a corporationdf
(@) itiso
(i) abody corporatthat is taken to be registered
outside Western Australia (for the purposes of
the Corporations Act) or that is otherwisemed
or incorporated outsidé/estern Australianot
being a body corporate thatds
(A) within paragrahs(a) to (d) of
section66A(4) of the Corporations
Law; or
(B) a subsidiary, within the meaning in
section76Al(4), of a WA company to
which Division2 applies;
or
(i) a WA company that would be a subsidiary,
within the meaning in sectiof6Al(4), a a body
corporate referred to in subparagrdphif that
body corporate were a WA company;

and
[(b) deleted]
(c) itis alandholder within the meaning in subsecti),

unlessd
(d) itis listed on a recognised financial market; and

(e) theCommissioner is satisfied that its listing was not part
of an arrangement or scheme having as its purpose, or
one of its purposes, the defeat of the object of this Part.
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(1a) For the purposes of subsectidn(e) the Commissioner may
take into account anyatter that the Commissioner considers is
relevant but must take into account

(@) how long the corporation has been listed on a recognised
financial market;

(b) any conditions or exemptions that apply to the approval
of the listing of the corporation;

(¢ who owns the corporationdés shares

(d what proportion of the corporatio
to be traded on the market; and

() the turnover of the corporationodos

(2) A corporation is a lanttolder for the purposes of ghDivision
if at the time of a relevant acquisitién

() itis entitled to land situated Western Australiand the
unencumbered value of the land is not less than
$1000000, or it is entitled to land situated\iiestern
Australiaas a ceowner of thereehold or of a lesser
estate in the land and the value of the whole of the
freehold or lesser estate is not less tha@@1000; and

(b) the value of all land to which the corporation is entitled,
whether situated iWVestern Australi@r elsewhere,
is 60% or more of the value of all property to which it is
entitled, other than property directed toebxeluded by
subsectior(3),

or if the Commissioner determines that paragrdphand (b)

would have applied to the corporation at the time of the aekev

acquisition but for a transaction, or series of transactions, which

in the Commi ssionerds opinion had as
purposes, the defeat of the object of this Division.

(2a) If the Commissioner makes a determination under
subsectior{2) 0
(@) the Commissioner is to give notice of it to the
corporation;
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(b) the notice is to contain reasons for the determination;

(c) for the purposes of sectigitAN(1) the relevant
acquisition is taken to have occurred when the notice is
given; and

(d) areference in another provision of this Division to land
and chattels situated in Western Australia to which the
corporation is entitled includes a reference to property
so situated to which it would have been entitled but for
the transaction, or serie$ transactions, to which the
determination relates.

(3) The following property of a corporation, or of a trustee or
another corporation referred to in subsectin shall not be
included for the purpose of calculating the value of property
under subsaion (2)(b) 6

(&) cash or money in an account at call;

(b) negotiable instruments, and money on deposit with any
person;

(ba) property consisting of rights or interests under a sales
contract (including a forward sales contract) relating to
minerals, pimary products or other commodities;

(bb) an amount paid or payable to the corporation or the
trustee or other corporation referred to in subse¢tdpn
under a contract or agreement referred to in
subsectior{5)(b);

(c) money lent by the corporation artrustee or a related
corporation referred to in subsecti@) too

() any person who in relation to the corporation is
an associated person; or

(i) any person at call or in terms that require or
allow full repayment to the corporation within
12 morths after the money is lent;
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(d) inthe case of the corporation, property consisting of a
shareholding in another corporation referred to in
subsectior{4) or of a share or interest or entitlement
under a trust referred to in that subsection;

(da) alicence or patent or other intellectual property
(including knowledge or information that has a
commercial value) relating to any process, technique,
method, design or apparatusito

(i) locate, extract, process, transport or market
minerals; or

(i)  grow, rear, breed, maintain, produce, harvest,
collect, process, transport or market primary
products;

(db) stores, stockpiles or holdings of minerals or primary
products (whether processed or unprocessed) produced
by the corporation or a related person;

(dc) future tax benefits (whether in the nature of tax losses,
capital losses, foreign losses or foreign tax credits) under
thelncome Tax Assessment ABB7or Income Tax
Assessment AEB360f the Commonwealth or similar
benefits under the laws of anotlerisdiction;

(dd) any property prescribed for the purposes of this
subsection; and

(e) any other property, whether of the same nature as or a
different nature from the foregoing, in respect of which
it is not shown to thaaCommi ssi on
reason foownership by the corporation or the trustee or
other corporation referred to in subsect{dhis not for
the purpose of defeating the object of this Division.

(3a) In forming an opinion for the purposes of subsec{®)(e) the
Commissiorr may have regard tb

(&) the source of the property and the source of funding for
its acquisition;
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(b) its nature and its relevance to any business carried on by
the corporation or the trustee or other corporation;

(c) the period for which it has beend is likely to remain
the property of the corporation or the trustee or other
corporation; and

(d) any other matter that the Commissioner considers
relevant.

4 Wi thout | i miting the meaning of fAent
deemed to be entitled tond or property wheréd

(a) the trustee of a trust is entitled to that land or property
and the corporatiod

(i) bhas a share or interest in the trust whether vested
or contingent; or

(i)  inthe case of a discretionary trust, may benefit
from that trust

but an entitlement under subparagrépls limited to
the extent of that share or interest;

(b) in a case whertheentitlement to participate referred to

in section76AR(2) or (3), (whichever is applicable to

the relevant acquisition) relates t@ttorporation itself,

any of the following corporations is entitled to that land

or propertyd

(i) acorporatiorthat is a subsidiary (as defined in

the Corporations Act) of the corporation, or that
would be a subsidiary (as so defined) of the
corporation f A mor e @6(a)(ijand @t i on
of the Corporations Act were d
|l ess0 were inserted instead,;

(i) any othercorporationwhere the corporation
would be entitled if the other corporation were to
be wound up, after the time of theeehnt
acquisition, to participate in a distribution of the
property of the other corporation to an extent not
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less than 50%f the value of the distributable
property;
or

(c) in acase where the entitlement to participate referred to
in section76AR(2)or (3), (whichever is applicable to
the relevant acquisition) relates to a holding corporation
(as defined in section6AR(4)(a)) of the corporation,
any of the following corporations is entitled to that land
or propertyd
() acorporation that is a sutgry (as defined in
the Corporations Act) of the holding corporation,
or that would be a subsidiary (as so defined) of

the holding corporation i f fimo
section46(a)(ii) and (iii) of the Corporations Act

were deleted and fAnot | esso we
instead;

(i) any other corporation where the holding
corporation would be entitled if the other
corporation were to be wound up, after the time
of the relevant acquisition, to participate in a
distribution of the property of the other
corporation to an extémot less than 50% of the
value of the distributable property.

(5) In determining the entitlement of an entity to land for the
purposes of this section or sectit®AS d

(a) if the entity has contracted or agreed to acquire an
interest in land, that céract or agreement is to be
regarded as having been completed even if it has not yet
been completed; and

(b) if the entity has contracted or agreed to dispose of an
interest in land but that contract or agreement has not yet
been completed, that contractagreement is to be
disregarded.
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(6) In determining the entitlement of an entity to property other
than land for the purposes of this section

(a) if the entity has contracted or agreed to dispose of an
interest in such property, that contraceagreement is to
be regarded as having been completed even if it has not
yet been completed; and

(b) if the entity has contracted or agreed to acquire an
interest in such property but that contract or agreement
has not yet been completed, that contractgpeement is
to be disregarded.

[Section76AP inserted by N&3 of 1987 s22; amended by
No.39 of 1994 s21; No.53 of 1999 s24; No.60 of 2000 s15;
No. 3 of 2001 s26; No.10 of 2001 s178; No. 2 of 2003 €6;
No. 21 of 2003 £28; No0.66 of 203 s.68; No.11 of 2004 s26;
No.11 of 2005 s18, 20 and 23.]

76AQ. Meani ng of #fArelevant acquisitiono

(1) An acquisition is a relevant acquisition for the purposes of this
Division 8
(a) if by that acquisition a person acquires a majority
interest n a corporation by acquiring an interést

() thatis itself a majority interest in the corporation;
or

(i) thatis, when taken with each previous
acquisition of an interest in the corporation made
by the person on or after the relevant day for that
aqquisition, a majority interest in the corporation;

or
(b) if by that acquisition a person acquires a further interest
in the corporation.

(2) If subsection(1)(b) applies to an acquisition,
subsectior{1)(a)(ii) does not apply to it.
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(2a) A previous aquisition of an interest in the corporation is not to
be taken into consideration under subsedatig(e)(ii) if, at the
time of that acquisition, the corporation was not aaaldier
for the purposes of this Division as enacted at that time.

(2b) Subject to subsectiofa), a previous acquisition of an interest
in the corporation is to be taken into consideration under
subsectior{1)(a)(ii) even if, at the time of that acquisition, this
Division did not apply to the corporation because of
section76AP(1)(d) and(e).

(3) For the purposes of subsectidn(a)(ii) and
section76AS(2a)(b), if a person acquires an interest in a
corporation (thesarlier acquisitior) and, after that acquisition,
that person acquires another interest in the corporatiotaftre
acquisition) because of an arrangement that was entered into
during the relevant period, the earlier acquisition is to be
regarded as having been made on or after the relevant day for
the later acquisition even if it was not so made.

(4) Inthis sectio 0

relevant dayfor an acquisition meargs

(a) if the acquisition was or is made on or after
10 August2000 but before 1August20029
10 August1999; or

(b) if the acquisition is made on or after Aligust20029
theday that is 3/ears before the day of the acquisition.

(5) In subsectior{3) 6
relevant periodneansd

(a) if the earlier acquisition was made before
10 August19990 the period beginning on the day that
is one year befe the day of that acquisition and ending
on the day that is one year after the day of that
acquisition;
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(b) if the earlier acquisition was made on or after
10 August1999 but before 18ugust20000 the
period beginning on the day that is one year befwe
day of that acquisition and ending on the day that is
3 years after the day of that acquisition; or

(c) if the earlier acquisition was or is made on or after
10 August20008 the period beginning on the relevant
day for that acquisition and ending thre day that is
3 years after the day of that acquisition.

(6) Subsectior{3) does not apply in relation to an arrangement
entered into before 1August2000 unless, because of the
arrangement, the person referred to in that subsection had the
right to aquire the other interest referred to in that subsection.

[Section76AQ inserted by N&O of 2000 s16; amended by
No.66 of 2003 s69; No.11 of 2004 s27.]

76AR. Meaning of fAinter exatnad, Afmaijtdreirty i nt
i nteresto

(1) For the purposesf this Division, a person acquires an interest
in a corporation if the person acquires, or the person and any
related person acquire, an entitlement such that the person, or
the person and any related person, would be entitled if the
property of the compration or the holding corporation were to
be distributed (in the case of a corporation on the basis of a
winding up) to participate in a distribution of the property of the
corporation or holding corporation.

(2) For the purposes of this Division, a pamsacquires a majority
interest in a corporation if the person acquires, or the person and
any related person acquire, an interest in the corporation such
that having acquired that interest the person, or the person and
any related person, would be entitiié the property of the
corporation or a holding corporation were to be distributed (in
the case of a corporation on the basis of a winding up) to
participate in a distribution of the property of the corporation or
holding corporation to an extent greatiean 50% of the value
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of the distributable property and, in secti®AQ(1)(a)(i)
and(ii) and subsectio3), majority interesthas a
corresponding meaning.

(3) For the purposes of this Division, a person acquires a further
interest in a corporation &

(@) the person has, or the person and any related person
have, a majority interest in the corporation;

(b) the acquisition of that majority interest gave rise to a
liability for duty under this Part; and

(c) the person acquires, or the person andralaed person
acquire, an interest in the corporation such that having
acquired that interest the person, or the person and any
related person, would be entitled if the property of the
corporation or a holding corporation were to be
distributed (in the cse of a corporation on the basis of a
winding up) to participate further in a distribution of the
property of the corporation or holding corporation.

(4) In this sectiorholding corporationin relation to a
corporationd

(&) means a corporatiah

() thatis an ultimate holding company as defined in
section9 of the Corporations Act;

(i)  of which a corporation ia subsidiary by virtue
of Division 6 of Partl.2 of theCorporations Act
or would be a subsidiary by virtue of that
Di vi si on i tion#6()iyand(i)iofn s ec
the Corporations Act were
were inserted instead; or

(i) which would be entitled if a corporation were to
be wound up to participate in a distribution of the
property of that corporation to an extent fests
than 50%of the value of the distributable
property;

and

As at 14 Aug 2010 Version 18-d0-02 page 219

Extract from www.slp.wa.gov.au, see that website for further information

del



Stamp Act 1921

Part IIIBA Duty on change of control of certain land-owning corporations
Division 3 Corporations incorporated, or taken to be registered, outside
Western Australia, and certain other companies not within
Division 2
S. 76AS
(b) is deemed to includé

(i)

(ii)

(iii)

any trust if the trustee of the trust would be
entitled if the corporation or a holding
corporation (as defined in paragrgfal)) were to

be wound up to padipate in a distribution of the
property of the corporation or holding
corporation to an extent not less than 50% of the
value of the distributable property;

a corporation, if in respect of any trust referred to
in subparagrapfi) that corporatior®

() is entitled to a share or interest in the
trust whether vested or contingent; or

(I in the case of a discretionary trust, may
benefit from that trust;

and

any other corporation, or the trustee of any other
trust that would by an applicati of this
subsection be a holding corporation of a
corporation that is a holding corporation of the
corporation.

[Section76AR inserted by N&O of 2000 s16; amended by
No.10 of 2001 s179; No.11 of 2005 s18 and 21.]

76AS. How dutiable value isdetermined

(1) Wheresection76A0(1) applies, duty is chargeable in accordance
with this section on the basis of the value free of encumbrances
(the dutiable valug of the land and chattels situated in Western
Australia to which the corporation is entitle

(1a) The method of determining the dutiable value depends on the
nature of a relevant acquisition by which a person acquires an
interest in a corporation.

(2) Where the relevant acquisition is within sectt@PQ(1)(a)(i)
the dutiable value is the samroportion of the value of the land
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and chattels situated in Western Australia to which the
corporation is entitled, as provided by subsect®nat the time
of the acquisition, as the proportion of the property of the
corporation to which the persaor, the person and any related
person, would be entitled, as provided in subse¢byrafter
the acquisition.

(2a) Where the relevant acquisition is within sect@@AQ(1)(a)(ii)
the dutiable valué

(a) for the purposes of sectigitAO(1)(aa)(i), is th same
proportion of the value of the land and chattels situated
in Western Australia to which the corporation is entitled,
as provided by subsecti@¢#), at the time of the
acquisition, as the proportion of the property of the
corporation to which the pson, or the person and a
related person, would be entitled, as provided in
subsectior(5), after the acquisition of the majority
interest;

(b) for the purposes of sectigitAO(1)(aa)(ii), is the same
proportion of the value of the land and chattels saat
in Western Australia to which the corporation is entitled,
as provided by subsecti@¢#), at the time of the
acquisition, as the proportion of the property of the
corporation to which the person, or the person and a
related person, would have been daxdit as provided in
subsectior(5), before the relevant day as defined in
section76AQ(4).

(3) Where the relevant acquisition is within sectt@P\Q(1)(b) the
dutiable valued

(a) for the purposes of sectigi®bAO(1)(b)(i), is the same
proportion of the alue of the land and chattels situated in
Western Australia to which the corporation is entitled, as
provided by subsectioi), at the time of the acquisition,
as the proportion of the property of the corporation to
which the person, or the person anélated person,
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would be entitled, as provided in subsec{®)) after the
acquisition of the further interest;

(b) for the purposes of sectiagitAO(1)(b)(ii), is the same
proportion of the value of the land and chattels situated
in Western Australia to ich the corporation is entitled,
as provided by subsectig#), at the time of the
acquisition, as the proportion of the property of the
corporation to which the person, or the person and a
related person, would have been entitled, as provided in
subsectin (5), at the time of the immediately preceding
relevant acquisition by that person, or a related person.

(4) For the purposes of subsectid@}, (2a) and (3), the
unencumbered value of the land and chattels to which a
corporation is entitled at any teris the sum od

(@) inthe case of land and chattels to which the corporation
is entitled without reference to subsect{dh of
section76AP, the unencumbered value of the land and
chattels at that time; and

(b) inthe case of land and chattels to evha trustee or a
corporation is entitled as mentioned in that subsection,
the amount to which, if the property of a trust or
corporation referred to in that subsection or all such
trusts and corporations in the chain of relationships were
to be distributd at that time (in the case of a
corporation, on the basis of a winding up), without
having regard to any liabilities of the same, the
corporation would be entitled in respect of the
unencumbered value at that time of land and chattels to
which all such tusts and corporations are entitled.

(5) For the purposes of subsectid@}, (2a) and (3), the property of
a corporation to which a person, or the person and any related
person, would be entitled is the property to which the person, or
the person and amglated person, would be entitled if the
property of the corporation and all holding corporations, as
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defined in sectio@6AR(4), in the chain of relationships were to
be distributed after the acquisition (in the case of a corporation,
on the basis of a wding up), without having regard to any
liabilities of the same.

[Section76AS inserted by N83 of 1987 s22; amended by
No.22 of 1998 s38; N0.60 of 2000 s17; No. 2 of 2003 97,
No.11 of 2004 s28.]

Division 3ad Listed companies taken to be&egistered in
Western Australia

[Heading inserted by Nd.1 of 2004 s29.]

76AT. Preparation of dutiable statement

(1) Where by a relevant acquisition a person acquires a controlling
interest ind

(a) alisted laneholder WA company; or

(b) a WA company that would be a listed lahdlder
WA company if the reference to the value of land in
section76ATB(2)(b) were a reference to the value of
land, goods, wares and merchandise,

the person shall, within @onths after the acquisition, lodge a
statenent with the Commissioner in respect of that acquisition.

(2) Subject to subsectiorid)(d) and (5)(c), where by a relevant
acquisition a person acquires an additional interest in a WA
company the person shall, withimibnths after the acquisition,
lodge a statement with the Commissioner in respect of that
acquisition.

(3) Within 2 months after a relevant acquisition referred to in
subsectior{2) (acquisition A the person referred to in
subsectior{2) may apply to the Commissioner in an approved
form for approval to lodge periodical statements for the
purposes of this section in respect of periods approved by the
Commissioner (each of which is referred to in this Division as a
relevant periodl.
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(4) If the Commissioner approves the application

(a) the Commissioner is to notify the person accordingly
specifyingd

() the day on which each relevant period ends; and
(i) any conditions to which the approval is subject;

(b) the first relevant period is taken to have begun on the
day of acquisition Aand a subsequent relevant period
begins on the day after the day on which the
immediately preceding relevant period ends;

(c) the person shad

(i) within 14days after the first relevant period
ends, lodge a statement with the Commissioner
in respect bacquisition A and any other relevant
acquisitions by which the person acquired
additional interests in the WA company during
that relevant period; and

(i)  within 14days after each subsequent relevant
period ends, lodge a statement with the
Commissionein respect of any relevant
acquisitions by which the person acquired
additional interests in the WA company during
that relevant period;

and

(d) subsectior{2) does not apply to acquisition A or any
other relevant acquisition referred to in paragréph

(5) If the Commissioner does not approve the applicaiion

(a) the Commissioner is to notify the person accordingly
giving reasons for the decision;

(b) the person shall, within @onths after the notification is
given, lodge statements with ther@missioner in
respect of acquisition A and each other relevant
acquisition (if any) by which the person acquired an
additional interest in the WA company after
acquisitionA and before the natification is given; and
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(c) subsectior{2) does not apply to gaisition A or any
other relevant acquisition referred to in paragréph

(6) If a requirement under this section arises in circumstances
where a person acquires a controlling interest or an additional
interest by reason of acquisitions by the persahaarelated
person or related persons being aggregated, one of such persons
shall comply with this section on behalf of all such persons by
including all the acquisitions in a dutiable statement lodged
under this section.

(7) A dutiable statement must peepared in an approved form.

(8) A dutiable statement under subsectfbpshall include the
following informationd

(@) the name and address of the person who has acquired the
controlling interest and of any related person referred to
in subsectior{6);

(b) the date of the acquisition;

(c) particulars of the interest acquired and all interests
previously acquired by the person or a related person in
the WA company;

(d the personbés estimate of the unen
land and chattels in WesteAustralia to which the
WA company is entitled as at the date of the acquisition;

(e) particulars of any chattels, whether situated in Western
Australia or not, to which the WA company was entitled
in the 12months preceding the date of the acquisition
and acquired, directly or indirectly, by the person or a
related person in that period,;

M the persondés estimate of the wunen
those chattels;

(g9 the personbés estimate of the unen
property of the WA company as at tthate of the
acquisition;
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(h) if the dutiable statement is lodged because of
subsectior{1)(b), a notation to that effect and such
information relating to the goods, wares and
merchandise referred to in subsectfbj(b), and their
ownership and acquisitig as the approved form
requires to be provided.

(9) A dutiable statement under subsectighor (5)(b) shall include
the following informatiornd

(@) the name and address of the person who has acquired the
additional interest and of any related perssfierred to
in subsectior{6);

(b) the date of the acquisition;

(c) particulars of the interest acquired and all interests
previously acquired by the person or a related person in
the WA company.

(10) A dutiable statement under subsectid)(c) in resgct of a
relevant period shall include the following informati®n

(@) the name and address of the person who acquired the
additional interest or additional interests during the
relevant period and of any related person referred to in
subsectior{6);

(b) in relation to each additional interest acquired during the
relevant period

() the date of the acquisition; and
(i)  particulars of the interest;

(c) particulars of all interests acquired by the person or a
related person in the WA company before talevant
period.

(11) A dutiable statement lodged under this section is taken to be an
instrument evidencing the relevant acquisition or relevant
acquisitions and is chargeable with duty accordingly.
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(12) If, in the case of a dutiable statement lodgedause of
subsectior{1)(b), the Commissioner is satisfied that the
entitlement to, and valuation of, the goods, wares and
merchandise referred to in subsectjd)(b) were not part of an
arrangement or scheme having as its purpose, or one of its
purposesthe defeat of the object of this Division, the
Commissioner may determine that subsectidr) does not
apply to the dutiable statement.

(13) In deciding whether or not to make a determination under
subsectior{12) the Commissioner may have regardé to

(@) the source of the goods, wares and merchandise and the
source of funding for their acquisition;

(b) their nature and their relevance to any business carried
on by the WA company or any subsidiary;

(c) the period for which they have been and ardyike
remain the property of the WA company or any
subsidiary; and

(d) any other matter that the Commissioner considers
relevant.

(14) A determination made under subsectjb®) has effect
according to its terms and the Commissioner is to give notice of
it to the person who lodged the dutiable statement.

(15) If the person who lodged the dutiable statement requests the
Commissioner to give reasons why the Commissioner has not
made a determination under subsecf{it), the Commissioner
is to give reasont® the person.

(16) A person who fails to comply with subsectid), (2), (4)(c)
or (5)(b) commits an offence.

Penalty: $2®00.
[Section76AT inserted by Nd.1 of 2004 s29.]
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76ATA. Statement chargeable with duty

(1) A section76AT statement ishargeable, in accordance with

(@)

section76ATE, with duty at the rate provided for in itef(l) of
the Second Schedule calculated as folldws

(@) where the sectiol6AT statement relates to a relevant
acquisition within sectio@6ATC(1)(a)(i), the duty shia
be calculated on the dutiable value determined under
section76ATE(3);

where the sectioR6AT statement relates to a relevant
acquisition within sectio@6ATC(1)(a)(ii), the dutyd

(b)

(©)

(d)

(i)
(ii)

shall be calculated on the dutiable value
determined under ston 76ATE(4)(a); but

shall be reduced by the amount of duty
determined on the dutiable value calculated
under sectiolf6ATE(4)(b);

unless paragrapfa) applies, where the secti@G6AT
statement relates to a relevant acquisition within
section76ATC(1)(b), the dutyd

(i)
(ii)

shall be calculated on the dutiable value
determined under sectigitATE(5)(a); but

shall be reduced by the amount of duty
determined on the dutiable value calculated
under sectiolf6ATE(5)(b);

where approval has begnanted under sectiof6AT(4),
the dutyd

(i)
(ii)

shall be calculated on the dutiable value
determined under sectigitATE(6)(a); but

shall be reduced by the amount of duty
determined on the dutiable value calculated
under sectiolf6ATE(6)(b).

Notwithstanding itemd(1) of the Second Schedule, where the
value of the land and chattels under secliBATE(7) does not
exceed $500000 the duty chargeable under this section shall
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be calculated as follows, and where parag(@ph(c) or (d) of
subsectin (1) applies shall be so calculated in terms of
subparagraph@) and (ii) of that paragraph
A - $1000 000
$500 000

whered

A is the value of the land and chattels situated in Western
Australia to which the WA company is entitled as
provided in seabn 76ATE(7); and

B s the duty calculated under itef(il) of the Second
Schedule on the dutiable value determined under
section/76ATE.

(3) Subject to subsectig@d), if a sectiorV6AT statement contains
particulars of any chattels as required by secti®T(8)(e),
then, in addition to the duty chargeable under subse(tjothe
section76AT statement is chargeable with duty at the rate
provided for in item¥4(1) of the Second Schedule calculated on
the unencumbered value of the chattels, but duty sbabe
charged in respect af

(&) any of the chattels in respect of which duty has been
paid under sectioB1B, 31C or 70 by the person who
made the relevant acquisition to which the secli@AT
statement relates or by a related person;

(b) any of thechattels in respect of whicd valorenduty
has been paid by that person, or a related person, in
another jurisdiction; or

(c) any of the chattels that, in the opinion of the
Commissioner, are usually not situated in Western
Australia.

(4) The sectiorv6AT statement is not chargeable with duty under
subsectior{3) if the Commissioner is satisfied that no
transaction by means of which the chattels were transferred
from the WA company to the person who made the relevant
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acquisition, or a related personasveffected for the collateral
purpose of reducing the duty that otherwise would be
chargeable in respect of the relevant acquisition.

(5) Ifo
(a) asectior76AT statement relates to a relevant
acquisition within sectio@6ATC(1)(a)(ii); and
(b) duty dharged under Divisio or 3 (theprevious duty
has been paid in respect of a previous acquisition of an
interest in the WA company that is taken into
consideration under sectig®ATC(1)(a)(ii),
there shall be deducted from the duty payable on the
secton 76AT statement the amount that the previous duty
would have been if the previous acquisition had occurred
immediately before the relevant acquisition occurred.
[Section76ATA inserted by Nd.1 of 2004 s29.]
76ATB.Me ani ng of -hdldeiWAtceodnplaanrnyd
(1) Inthis Division a WA company islested landholder
WA companyif it is a landholder within the meaning in
subsectior{2) and is listed on a recognised financial market.
(2) A WA company is a larwtholder for the purposes of this
Division if at the time of an acquisition of a controlling
interesto
(a) itis entitled to land situated in Western Australia and the
unencumbered value of the land is not less than
$1000000, or it is entitled to land situated in Western
Australia as a cownerof the freehold or of a lesser
estate in the land and the value of the whole of the
freehold or lesser estate is not less thaB®I1000; and
(b) the value of all land to which the WA company is
entitled, whether situated in Western Australia or
elsewhee, is 60% or more of the value of all property to
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which it is entitled, other than property directed to be
excluded by subsectiqd),

or if the Commissioner determines that paragrdphand (b)
would have applied to the WA company at the time of the
acquisition of the controlling interest but for a transaction, or

series of transactions, which in t
as its purpose, or one of its purposes, the defeat of the object of
this Division.

(3) If the Commissioner makes a determioatunder
subsectior{2) 6

(@) the Commissioner is to give notice of it to the person
who acquired the controlling interest;

(b) the notice is to contain reasons for the determination;

(c) for the purposes of sectigi®tAT(1) the acquisition of
the contolling interest is taken to have occurred when
the notice is given; and

(d) areference in another provision of this Division to land
and chattels situated in Western Australia to which the
WA company is entitled includes a reference to property
so situagd to which it would have been entitled but for
the transaction, or series of transactions, to which the
determination relates.

(4) The following property of a WA company, or of any subsidiary
within the meaning in subsecti@d), shall not be included ffo
the purpose of calculating the value of property under
subsectior{2)(b) o

(@) cash or money in an account at call;

(b) negotiable instruments, and money on deposit with any
person;

(c) property consisting of rights or interests under a sales
contract(including a forward sales contract) relating to
minerals, primary products or other commodities;
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(ca)

(d)

(e)

()
(¢))

(h)

an amount paid or payable to the WA company or a
subsidiary under a contract or agreement referred to in
subsectior{7)(b);

money lent by the WAa@mpany or a subsidiary t

() any person who in relation to the WA company
is an associated person; or

(i) any person at call or in terms that require or
allow full repayment to the WA company within
12 months after the money is lent;

where a cquorationis a subsidiary of the WA company

by virtue of Division6 of Partl.2 of theCorporations

Act, or would be a subsidiary of it by virtue of that

Di vision if 46@)iaad(i)iofthes ect i on
Corporations Act weere del eted
inserted insteadhe shareholding of the WA company in
thecorporation, but without limiting subsectig);

in the case of the WA company, property consisting of a
share or interest in a trust referred to in subse¢@in

a licence or pant or other intellectual property
(including knowledge or information that has a
commercial value) relating to any process, technique,
method, design or apparatusdto

(i) locate, extract, process, transport or market
minerals; or

(i)  grow, rear, breednaintain, produce, harvest,
collect, process, transport or market primary
products;

stores, stockpiles or holdings of minerals or primary
products (whether processed or unprocessed) produced
by the WA company or a related person,;

future tax benefits (whether in the nature of tax losses,
capital losses, foreign losses or foreign tax credits) under
thelncome Tax Assessment ABB7or Income Tax
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Assessment A&B360f the Commonwealth or similar
benefits under the laws of anotherigdiction;

() any property prescribed for the purposes of this
subsection;

(k) any other property, whether of the same nature as or a
different nature from the foregoing, in respect of which
it is not shown to the Commission
reason for ownership by the WA company or the
subsidiary within the meaning in subsect{6Ghis not
for the purpose of defeating the object of this Division.

(5) Informing an opinion for the purposes of subsec{fk) the
Commissioner may have regarddo

(&) the source of the property and the source of funding for
its acquisition;

(b) its nature and its relevance to any business carried on by
the WA company or the subsidiary;

(c) the period for which it has been and is likely to remain
the property bthe WA company or the subsidiary; and

(d) any other matter that the Commissioner considers
relevant.
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6) Without | i miting the meaning of fdent

deemed to be entitled to land or property to the extent that a
subsidiary is entitledbtthat land or property, and for the
purposes of this subsection a subsidiaf is

(a) asubsidiary corporation by virtue of Divisiérof
Part1.2 of the Corporations Act, or a corporation that
would be a subsidiary corporation by virtue of that
Divisioni f A mo r e @6(a)(ii and (@i)of theo n
Corporations Act were deleted and
inserted instead, or any other corporation where the WA
company would be entitled if the corporation were to be
wound up, after the time of the acquisitidritoe
controlling interest, to participate in a distribution of the
property of the corporation to an extent not less than
50% of the value of the distributable property;

(b) the trustee of any trust where the WA company or a
subsidiary corporation of th&A company, as defined
in paragraplfa) 0
() is entitled to a share or interest in the trust,
whether vested or contingent; or

(i) inthe case of a discretionary trust, may benefit
from that trust;

(c) any corporation, where the trustee of a trusthch the
WA company or a subsidiary corporatién

() is entitled to a share or interest, whether vested
or contingent; or

(i) inthe case of a discretionary trust, may benefit
from that trust,

would be entitled if the corporation were to be wound
up, after the time of the acquisition of the controlling
interest, to participate in a distribution of the property of
the corporation to an extent not less than 50% of the
value of the distributable property; or
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(d) any other corporation or the trusteeaolfy other trust
that would by an application of this subsection be a
subsidiary of a corporation that is a subsidiary of the
WA company.

(7) In determining the entitlement of an entity to land for the
purposes of this section or sectil®ATE &

(a) if the entity has contracted or agreed to acquire an
interest in land, that contract or agreement is to be
regarded as having been completed even if it has not yet
been completed; and

(b) if the entity has contracted or agreed to dispose of an
interest in lad but that contract or agreement has not yet
been completed, that contract or agreement is to be
disregarded.

(8) In determining the entitlement of an entity to property other
than land for the purposes of this seciion

(a) if the entity has contracteat agreed to dispose of an
interest in such property, that contract or agreement is to
be regarded as having been completed even if it has not
yet been completed; and

(b) if the entity has contracted or agreed to acquire an
interest in such property butdt contract or agreement
has not yet been completed, that contract or agreement is
to be disregarded.

[Section76ATB inserted by Nd.1 of 2004 s29; amended by
No.11 of 2005 s18, 19 and 24.]

76ATC.Meaning of Arelevant acquisitiono
(1) An acquisition is aelevant acquisitiorfor the purposes of this
Division 8
(a) if by that acquisition a person acquires a controlling
interest in a WA company by acquiring an inte@st

(i) thatis itself a controlling interest in the WA
company; or
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(i) thatis, when taken with each previous
acquisition of an interest in the WA company
made by the person, a controlling interest in the
WA company;

or

(b) if by that acquisition a person acquires an additional
interest in the WA company.

(2) If subsetion (1)(b) applies to an acquisition,
subsectior{1)(a)(ii) does not apply to it.

(3) A previous acquisition of an interest in the WA company is to
be taken into consideration under subsedtig(a)(ii) even if, at
the time of that acquisition, the W&@ompany was not a
land-holder within the meaning in secti@g®ATB(2) or was not
listed on a recognised financial market.

[Section76 ATC inserted by Nd.1 of 2004 s29.]

76ATD.Meaning of Ainteresto, Acontrolling
Aaddi tional i nteresto

(1) For the purposes of this Division, a person acquirestarest
in a WA company if the person acquires, or the person and any
related person acquire, an entitlement such that the person, or
the person and any related person, would be entitled if the WA
company were to be wound up to participate in a distribution of
the property of the WA company.

(2) For the purposes of this Division, a person acquires a
controlling interest in a WA company if the person acquires, or
the person and any related person aegan interest in the WA
company such that having acquired that interest the person, or
the person and any related person, would be entitled if the WA
company were to be wound up to participate in a distribution of
the property of the WA company to antent not less than 90%
of the value of the distributable property and, in
section76 ATC(1)(a)(i) and (ii) and subsecti¢8), controlling
interesthas a corresponding meaning.
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(3) For the purposes of this Division, a person acquires an
additional interestin a WA company iB

(a) the person has, or the person and any related person
have, a controlling interest in the WA company;

(b) the acquisition of that controlling interest gave rise to a
liability for duty under this Part; and

(c) the person acquisgor the person and any related person
acquire, an interest in the WA company such that having
acquired that interest the person, or the person and any
related person, would be entitled if the WA company
were to be wound up to participate further in a
distribution of the property of the WA company.

[Section76ATD inserted by Nd.1 of 2004 s29.]

76ATE. How dutiable value is determined

(1) Where sectiolf6ATA(1) applies, duty is chargeable in
accordance with this section on the basis of the value free o
encumbrances (thdutiable valug of the land and chattels
situated in Western Australia to which the WA company is
entitled.

(2) The method of determining the dutiable value depends on the
nature of a relevant acquisition by which a person acquires an
interest in a WA company.

(3) Where the relevant acquisition is within sectd@ATC(1)(a)(i)
the dutiable value is the same proportion of the value of the land
and chattels situated in Western Australia to which the
WA company is entitled, as provided sybsectior{7), at the
time of the acquisition, as the proportion of the property of the
WA company to which the person, or the person and any related
person, would be entitled, as provided in subse¢Byrafter
the acquisition.
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(4) Where the relevargcquisition is within sectio@6ATC(1)(a)(ii)
the dutiable valué

(@) for the purposes of sectigitATA(1)(b)(i), is the same
proportion of the value of the land and chattels situated
in Western Australia to which the WA company is
entitled, as provideldy subsectior(7), at the time of the
acquisition, as the proportion of the property of the
WA company to which the person, or the person and a
related person, would be entitled, as provided in
subsectior{8), after the acquisition of the controlling
interest;

(b) for the purposes of sectiaitATA(1)(b)(ii), is the same
proportion of the value of the land and chattels situated
in Western Australia to which the WA company is
entitled, as provided by subsecti(), at the time of the
acquisition, as the pportion of the property of the WA
company to which the person, or the person and a
related person, would have been entitled, as provided in
subsectior{8), before the day that isy@ars before the
day of the acquisition of the controlling interest.

(5) Unless subsectioff) applies, where the relevant acquisition is
within section76 ATC(1)(b) the dutiable valu@

(a) for the purposes of sectigitATA(1)(c)(i), is the same
proportion of the value of the land and chattels situated
in Western Australia tavhich the WA company was
entitled, as provided by subsecti@), at the time the
controlling interest was acquired, as the proportion of
the property of the WA company to which the person, or
the person and a related person, would be entitled, as
providedin subsectior{8), after the acquisition of the
additional interest;

(b) for the purposes of sectigitATA(1)(c)(ii), is the same
proportion of the value of the land and chattels situated
in Western Australia to which the WA company was
entitled, as proded by subsectio(v), at the time the
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controlling interest was acquired, as the proportion of
the property of the WA company to which the person, or
the person and a related person, would have been
entitled, as provided in subsecti(@), at the time othe
immediately preceding relevant acquisition by that
person, or a related person.

(6) Where approval has been granted under se¢6éT (4) the
dutiable valued

(a) for the purposes of sectigitATA(1)(d)(i), is the same
proportion of the value of tHand and chattels situated
in Western Australia to which the WA company was
entitled, as provided by subsecti@), at the time the
controlling interest was acquired, as the proportion of
the property of the WA company to which the person, or
the personrd a related person, would be entitled, as
provided in subsectiof8), at the end of the relevant
period to which the sectiof6AT statement relates;

(b) for the purposes of sectigitATA(1)(d)(ii), is the same
proportion of the value of the land and ¢bbt situated
in Western Australia to which the WA company was
entitled, as provided by subsecti@), at the time the
controlling interest was acquired, as the proportion of
the property of the WA company to which the person, or
the person and a relatpdrson, would have been
entitled, as provided in subsecti(@), before the
beginning of the relevant period to which the
section76AT statement relates.

(7) For the purposes of subsectidBy, (4), (5) and (6), the
unencumbered value of the land andttisa to which a
WA company is entitled at any time is the sund of

(&) inthe case of land and chattels to which the WA
company is entitled without reference to subsedi&n
of section76ATB, the unencumbered value of the land
and chattels at that timand
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(8)

(9)

T6ATF.

(b) inthe case of land and chattels to which a subsidiary is
entitled as mentioned in that subsection, the amount to
which, if the property of a subsidiary or of all
subsidiaries in the chain of relationships were to be
distributed at that time (ithe case of a corporation, on
the basis of a winding up), without having regard to any
liabilities of the same, the WA company would be
entitled in respect of the unencumbered value at that
time of land and chattels to which the subsidiary is, or
all subgdiaries are, entitled.

For the purposes of subsectidB%, (4), (5) and (6), the property
of a WA company to which a person, or the person and any
related person, would be entitled is the property to which the
person, or the person and any relatespn, would be entitled

if the WA company were to be wound up after the acquisition.

If the day of the acquisition of the controlling interest is
30June2007 or earlier, the reference in subsec(b) to the
day that is 3/ears before the day tife acquisition of the
controlling interest is taken to be a reference Joily 2004.

[Section76ATE inserted by Nd.1 of 2004 s29.]

Liability for duty

Without limiting sectionl7(1)(c), where an acquisition is a
relevant acquisition by viie of a person and any related person
acquiring an interest in a WA company all such persons are
jointly and severally liable for the duty chargeable under this
Division on the sectio@6AT statement lodged in relation to the
acquisition.

[Section76 ATF nserted by Nall of 2004 s29.]
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Division 3b & Listed corporations incorporated, or taken to be
registered, outside Western Australia, and certain other
companies not within Division3a

[Heading inserted by Nd.1 of 2004 s29.]

76ATG. Preparation of dutiable statement

(1) Where by a relevant acquisition a person acquires a controlling
interest ind

(@) alisted laneholder corporation; or

(b) a corporation that would be a listed |amolder
corporation if the reference to the value of land in
section76ATI(2)(b) were a reference to the value of
land, goods, wares and merchandise,

the corporation shall, within Zonths after the acquisition,
lodge a statement with the Commissioner in respect of that
acquisition.

(2) Subject to subsectiorfd)(d) and (5)(c), where by a relevant
acquisition a person acquires an additional interest in a
corporation the corporation shall, withiminths after the
acquisition, lodge a statement with the Commissioner in respect
of that acquisition.

(3) Within 2 months after a relevant acquisition referred to in
subsectior{2) (acquisition A) the corporation may apply to the
Commissioner in an approved form for approval to lodge
periodical statements for the purposes of this section in respect
of the person referretd in subsectiof2) (thebidder) in respect
of periods approved by the Commissioner (each of which is
referred to in this Division asralevant period.

(4) If the Commissioner approves the application

(@) the Commissioner is to notify the corpoceti
accordingly specifyin@

(i) the day on which each relevant period ends; and
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(i) any conditions to which the approval is subject;

(b) the first relevant period is taken to have begun on the
day of acquisition A and a subsequent relevant period
begirs on the day after the day on which the
immediately preceding relevant period ends;

(c) the corporation shad

() within 14days after the first relevant period
ends, lodge a statement with the Commissioner
in respect of acquisitioA and any other relvant
acquisitions by which the bidder acquired
additional interests in the corporation during that
relevant period; and

(i) within 14days after each subsequent relevant
period ends, lodge a statement with the
Commissioner in respect of any relevant
acquisitions by which the bidder acquired
additional interests in the corporation during that
relevant period;

and

(d) subsectior{2) does not apply to acquisition A or any
other relevant acquisition referred to in paragrégph

(5) If the Commissioneraks not approve the applicatidon

(@) the Commissioner is to notify the corporation
accordingly giving reasons for the decision;

(b) the corporation shall, within @onths after the
notification is given, lodge statements with the
Commissioner in respeof acquisition A and each other
relevant acquisition (if any) by which the bidder
acquired an additional interest in the corporation after
acquisition A and before the notification is given; and

(c) subsectior{2) does not apply to acquisition A or any
other relevant acquisition referred to in paragréph

(6) A dutiable statement must be prepared in an approved form.
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(7) A dutiable statement under subsectfbpshall include the
following informationd

(@)

(b)
(©)

(d)

(e)

(f)
(9)

(h)

the name and address of the person whabasired the
controlling interest, and of any related person if the
acquisition is required to be aggregated with an
acquisition by such person;

the date of the acquisition;

particulars of the interest acquired and all interests
previously acquied by the person or a related person in
the corporation;

the corporationds estimate
all land and chattels in Western Australia to which the
corporation is entitled as at the date of the acquisition;

particulars of ay chattels, whether situated in Western
Australia or not, to which the corporation was entitled in
the 12months preceding the date of the acquisition and
acquired, directly or indirectly, by the person or a related
person in that period;

thecor porationébés estimate of
those chattels;

the corporationds esti mate
the property of the corporation as at the date of the
acquisition; and

if the dutiable statement is lodged because of
subgction(1)(b), a notation to that effect and such
information relating to the goods, wares and

merchandise referred to in subsectfbj(b), and their
ownership and acquisition, as the approved form

requires to be provided.

(8) A dutiable statement undsubsectior(2) or (5)(b) shall include
the following informatiord

(@)

the name and address of the person who has acquired the
additional interest, and of any related person if the
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acquisition is required to be aggregated with an
acquisition by such perap

(b) the date of the acquisition;

(c) patrticulars of the interest acquired and all interests
previously acquired by the person or a related person in
the corporation.

(9) A dutiable statement under subsectid}(c) in respect of a
relevant period shianclude the following informatior®

(a) the name and address of the bidder, and of any related
person if any acquisition is required to be aggregated
with an acquisition by such person;

(b) inrelation to each additional interest acquired during the
relevant period

(i) the date of the acquisition; and
(i)  particulars of the interest;

(c) particulars of all interests acquired by the bidder or a
related person in the corporation before the relevant
period.

(10) A dutiable statement lodged undeistiection is taken to be an
instrument evidencing the relevant acquisition or relevant
acquisitions and is chargeable with duty accordingly.

(11) If, in the case of a dutiable statement lodged because of
subsectior{1)(b), the Commissioner is satisfidtht the
entitlement to, and valuation of, the goods, wares and
merchandise referred to in subsectjd)(b) were not part of an
arrangement or scheme having as its purpose, or one of its
purposes, the defeat of the object of this Division, the
Commissionemay determine that subsecti(k0) does not
apply to the dutiable statement.
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(12) In deciding whether or not to make a determination under
subsectior{11) the Commissioner may have regardé to

(@) the source of the goods, wares and merchandise and the
source of funding for their acquisition;

(b) their nature and their relevance to any business carried
on by the corporation, trustee or related corporation;

(c) the period for which they have been and are likely to
remain the property of the corporatidrystee or related
corporation; and

(d) any other matter that the Commissioner considers
relevant.

(13) A determination made under subsectjibh) has effect
according to its terms and the Commissioner is to give notice of
it to the corporation.

(14) If the corporation requests the Commissioner to give reasons
why the Commissioner has not made a determination under
subsectior{11), the Commissioner is to give reasons to the
corporation.

(15) A person who fails to comply with subsectid), (2), (4)(c)
or (5)(b) commits an offence.
Penalty: $2M00.

[Section76ATG inserted by Nd.1 of 2004 s29.]

76ATH. Statement chargeable with duty

(1) A section76ATG statement is chargeable, in accordance with
section76ATL, with duty at the rate provided for item 4(1) of
the Second Schedule calculated as folléws

(@) where the sectior6ATG statement relates to a relevant
acquisition within sectio@6ATJ(1)(a)(i), the duty shall
be calculated on the dutiable value determined under
section76ATL(3);

As at 14 Aug 2010 Version 18-d0-02 page 245

Extract from www.slp.wa.gov.au, see that website for further information



Stamp Act 1921
Part IIIBA Duty on change of control of certain land-owning corporations

Division 3b Listed corporations incorporated, or taken to be registered,
outside Western Australia, and certain other companies not
within Division 3a

S. 76ATH

(b) where the sectiol6ATG statement relates to a relevant
acquisition within sectio@6ATJ(1)(a)(ii), the duty

() shall be calculated on the dutiable value
determined under sectiagitATL(4)(a); but

(i) shall be reduced by the amount of duty
determinedn the dutiable value calculated
under sectiom6ATL(4)(b);

(c) unless paragrapfa) applies, where the secti@GoATG
statement relates to a relevant acquisition within
section76ATJ(1)(b), the duty

() shall be calculated on the dutiable value
determned under sectioR6ATL(5)(a); but

(i)  shall be reduced by the amount of duty
determined on the dutiable value calculated
under sectiolf6ATL(5)(b);

(d) where approval has been granted under
section76ATG(4) the dutyd

(i) shall be calculated on thetthble value
determined under sectigitATL(6)(a); but

(i)  shall be reduced by the amount of duty
determined on the dutiable value calculated
under sectiolf6ATL(6)(b).

(2) Notwithstanding item#(1) of the Second Schedule, where the
value of the land ahchattels under sectiat6ATL(7) does not
exceed $500000 the duty chargeable under this section shall
be calculated as follows, and where parag(@ph(c) or (d) of
subsectior{l) applies, shall be so calculated in terms of
subparagraph@) and (ii) of that paragrapB

A - $1000 000 s B
$500 000
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whered

A is the value of the land and chattels situated in Western
Australia to which the corporation is entitled as provided
in section76ATL(7); and

B s the duty calculated under itef(il) of the Second
Schedule on the dutiable value determined under
section76ATL.

(3) Subject to subsectigqd), if a sectiorv6ATG statement contains
particulars of any chattels as required by sect®ATG(7)(e),
then, in addition to the duty chargeable under subse(i)pthe
section76ATG statement is chargeable with duty at the rate
provided for in item¥(1) of the Second Schedule calculated on
the unencumbered value of the chattels, but duty shall not be
charged in respect af

(&) any of the chattels in respect ofiwh duty has been
paid under sectioB1B, 31C or 70 by the person who
made the relevant acquisition to which the
section76ATG statement relates or by a related person;

(b) any of the chattels in respect of whiathvaloremduty
has been paid by that gen, or a related person, in
another jurisdiction; or

(c) any of the chattels that, in the opinion of the
Commissioner, are usually not situated in Western
Australia.

(4) The sectiorY6ATG statement is not chargeable with duty under
subsectior(3) if the Commissioner is satisfied that no
transaction by means of which the chattels were transferred
from the corporation to the person who made the relevant
acquisition, or a related person, was effected for the collateral
purpose of reducing the duty that athisse would be
chargeable in respect of the relevant acquisition.
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(5) If 3

(a) asection7/6ATG statement relates to a relevant
acquisition within sectio@6ATJ(1)(a)(ii); and

(b) duty charged under Divisiahor 3 (theprevious duty
has been paid irespect of a previous acquisition of an
interest in the corporation that is taken into
consideration under sectig®ATJI(1)(a)(ii),

there shall be deducted from the duty payable on the
section76ATG statement the amount that the previous duty
would havebeen if the previous acquisition had occurred
immediately before the relevant acquisition occurred.

[Section76ATH inserted by Nd.1 of 2004 s29.]

76ATlI. Meani ng of -hiollidsetre cc olrgprod at i on o

(1) Inthis Division a corporation islested landholder
corporationif o

(@ itiso

() abody corporate that is taken to be registered
outside Western Australia (for the purposes of
the Corporations Act) or that is otherwise formed
or incorporated outside Western Australia, not
being a body corporateat isd

() within paragraphga) to (d) of
section66A(4) of the Corporations
Law; or

(I a subsidiary, within the meaning in
section76ATB(6), of a WA company to
which Division3a applies;

or

(i) a WA company that would be a subsidiary,
within the meaning in sectior6ATB(6), of a
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(2)

3)

body corporate referred to in subparagréphf
that body corporate were a WA company;

and

(b) itis alandholder within the meaning in subsecti®)
and is listed on a recognised financial market.

A corpordion is a laneholder for the purposes of this Division
if at the time of an acquisition of a controlling interést

() itis entitled to land situated in Western Australia and the
unencumbered value of the land is not less than
$1000000, or it is entied to land situated in Western
Australia as a cowner of the freehold or of a lesser
estate in the land and the value of the whole of the
freehold or lesser estate is not less tha@@1000; and

(b) the value of all land to which the corporation mdited,
whether situated in Western Australia or elsewhere, is
60%or more of the value of all property to which it is
entitled, other than property directed to be excluded by
subsectior{4),

or if the Commissioner determines that paragrdphand (b)
would have applied to the corporation at the time of the
acquisition of the controlling interest but for a transaction, or

series of transactions, whi ch

as its purpose, or one of its purposes, the defeat of the object of
this Division.

If the Commissioner makes a determination under

subsectior{2) 0

(@) the Commissioner is to give notice of it to the
corporation;

(b) the notice is to contain reasons for the determination;

(c) for the purposes of sectigcittATG(1) tre acquisition of
the controlling interest is taken to have occurred when
the notice is given; and
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(d) areference in another provision of this Division to land
and chattels situated in Western Australia to which the
corporation is entitled includes a reface to property
so situated to which it would have been entitled but for
the transaction, or series of transactions, to which the
determination relates.

(4) The following property of a corporation, or of a trustee or
another corporation referred to imbsection(6), shall not be
included for the purpose of calculating the value of property
under subsectio(®2)(b) d

(@) cash or money in an account at call;

(b) negotiable instruments, and money on deposit with any
person;

(c) property consisting afights or interests under a sales
contract (including a forward sales contract) relating to
minerals, primary products or other commodities;

(ca) an amount paid or payable to the corporation or the
trustee or other corporation referred to in subse¢@pn
under a contract or agreement referred to in
subsectior{7)(b);

(d) money lent by the corporation or a trustee or a related
corporation referred to in subsecti@) tod

(i) any person who in relation to the corporation is
an associated person; or

(i) any person at call or in terms that require or
allow full repayment to the corporation within
12 months after the money is lent;

(e) inthe case of the corporation, property consisting of a
shareholding in another corporation referred to in
subsectior{6) or of a share or interest or entitlement
under a trust referred to in that subsection;
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(H alicence or patent or other intellectual property
(including knowledge or information that has a
commercial value) relating to any process, technique,
method,design or apparatus &

() locate, extract, process, transport or market
minerals; or

(i)  grow, rear, breed, maintain, produce, harvest,
collect, process, transport or market primary
products;

(g) stores, stockpiles or holdings of minerals or primary
products (whether processed or unprocessed) produced
by the corporation or a related person;

(h) future tax benefits (whether in the nature of tax losses,
capital losses, foreign losses or foreign tax credits) under
thelncome Tax Assessment ABB7or Income Tax
Assessment AtB360f the Commonwealth or similar
benefits under the laws of another jurisdiction;

(i) any property prescribed for the purposes of this
subsection; and

() any other property, whether of the same nature as or a
different natue from the foregoing, in respect of which
it is not shown to the Commi ssion
reason for ownership by the corporation or the trustee or
other corporation referred to in subsect{6pis not for
the purpose of defeating the objecttaf Division.

(5) Informing an opinion for the purposes of subsec{) the
Commissioner may have regarddo

(&) the source of the property and the source of funding for
its acquisition;

(b) its nature and its relevance to any business carndi/o
the corporation or the trustee or other corporation;
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(€)

(d)

6) Without | imiting the meaning of

the period for which it has been and is likely to remain
the property of the corporation or the trustee or other
corporation; and

any other matter that the Commissioner considers
relevant.

deemed to be entitled to land or property widere

(@)

(b)

the trustee of a trust is entitled to that land or property
and the corporatiod

() has a share or interest in the trust whethestedk
or contingent; or

(i)  inthe case of a discretionary trust, may benefit
from that trust,

but an entitlement under subparagréplis limited to
the extent of that share or interest;

in a case where the entitlement to participate referred to

in section76ATK(2) relates to the corporation itself, any

of the following corporations is entitled to that land or

propertyd

(i) acorporation that is a subsidiary (as defined in

the Corporations Act) of the corporation, or that
would be a subsidiaryé so defined) of the
corporation i #6(ajf(inand @)o i n
of the Corporations Act

secti
wer e d

|l ess0o were inserted instead:;

(i) any other corporation where the corporation
would be entitled if the other corporation were to
be waund up, after the time of the acquisition of
the controlling interest, to participate in a
distribution of the property of the other
corporation to an extent not less than 50% of the
value of the distributable property;

or
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(c) in acase where the engithent to participate referred to
in section76ATK(2) relates to a holdingorporation (as
defined in sectio@6ATK(4)(a)) of the corporation, any
of the following corporations is entitled to that land or
propertyd

(i) acorporation that is a subsidigas defined in
the Corporations Act) of the holding corporation,
or that would be a subsidiary (as so defined) of

the holding corporation if Hf@Amo
section46(a)(ii) and (iii) of the Corporations Act

were deleted and finot | esso we
instead,;

(i) any other corporation where the holding
corporation would be entitled if the other
corporation were to be wound up, after the time
of the acquisition of the controlling interest, to
participate in a distribution of the property of the
other corporatiomo an extent not less than
50%of the value of the distributable property.

(7) In determining the entitlement of an entity to land for the
purposes of this section or sectit®ATL &

(a) if the entity has contracted or agreed to acquire an
interest in &nd, that contract or agreement is to be
regarded as having been completed even if it has not yet
been completed; and

(b) if the entity has contracted or agreed to dispose of an
interest in land but that contract or agreement has not yet
been completedhat contract or agreement is to be
disregarded.

(8) In determining the entitlement of an entity to property other
than land for the purposes of this seciion

(a) if the entity has contracted or agreed to dispose of an
interest in such property, that ¢oact or agreement is to
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be regarded as having been completed even if it has not
yet been completed; and

(b) if the entity has contracted or agreed to acquire an
interest in such property but that contract or agreement
has not yet been completed, thattcact or agreement is
to be disregarded.

[Section76ATI inserted by Nd.1 of 2004 s29; amended by
No.11 of 2005 s18, 20 and 25.]

76ATJ. Meaningof ir el evant acqui sitiono

(1) An acquisition is aelevant acquisitiorfor the purposes of this
Division 8
(a) if by that acquisition a person acquires a controlling
interest in a corporation by acquiring an intefest

() thatis itself a controlling interest in the
corporation; or

(i) thatis, when taken with each previous
acquisition of an interest e corporation made
by the person, a controlling interest in the
corporation;

or

(b) if by that acquisition a person acquires an additional
interest in the corporation.

(2) If subsection(1)(b) applies to an acquisition,
subsectior{1)(a)(ii) does nbapply to it.

(3) A previous acquisition of an interest in the corporation is to be
taken into consideration under subsecfibyfa)(ii) even if, at
the time of that acquisition, the corporation was not a
land-holder within the meaning in secti@@ATI(2) or was not
listed on a recognised financial market.

[Section76ATJ inserted by Nd.1 of 2004 s29.]
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76ATK.Meaning of Ainteresto, Acontrolling
Aadditional interesto

(1) For the purposes of this Division, a person acquirestarest
in a corporation if the person acquires, or the person and any
related person acquire, an entitlement such that the person, or
the person and any related person, would be entitled if the
property of the corporation or the holding corporation were to
be distibuted (in the case of a corporation on the basis of a
winding up) to participate in a distribution of the property of the
corporation or holding corporation.

(2) For the purposes of this Division, a person acquires a
controlling interest in a corporatiohthe person acquires, or the
person and any related person acquire, an interest in the
corporation such that having acquired that interest the person, or
the person and any related person, would be entitled if the
property of the corporation or a holdicorporation were to be
distributed (in the case of a corporation on the basis of a
winding up) to participate in a distribution of the property of the
corporation or holding corporation to an extent not less than
90% of the value of the distributable grerty and, in
section76ATJ(1)(a)(i) and (ii) and subsecti@), controlling
interesthas a corresponding meaning.

(3) For the purposes of this Division, a person acquires an
additional interestin a corporation it

(@) the person has, or the persomnl amy related person
have, a controlling interest in the corporation;

(b) the acquisition of that controlling interest gave rise to a
liability for duty under this Part; and

(c) the person acquires, or the person and any related person
acquire, an intest in the corporation such that having
acquired that interest the person, or the person and any
related person, would be entitled if the property of the
corporation or a holding corporation were to be
distributed (in the case of a corporation on the bafsis
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winding up) to participate further in a distribution of the
property of the corporation or holding corporation.

(4) In this sectiord
holding corporationin relation to a corporatiod
(&) means a corporatiah

() thatis an ultimate holdingompany as defined in
section9 of the Corporations Act;

(i)  of which a corporation ia subsidiary by virtue
of Division 6 of Partl.2 of theCorporations Act
or would be a subsidiary by virtue of that
Di vision i f 4#6@)di)aadiildn secti on
the Corporations Act were del e
were inserted instead; or

(i) which would be entitled if a corporation were to
be wound up to participate in a distribution of the
property of that corporation to an extent not less
than 50% of the vakiof the distributable
property;

and
(b) is deemed to includé

(i) any trustif the trustee of the trust would be
entitled if the corporation or a holding
corporation (as defined in paragrgfal)) were to
be wound up to participate in a distributidrtloe
property of the corporation or holding
corporation to an extent not less than 50% of the
value of the distributable property;

(i) acorporation, if in respect of any trust referred to
in subparagrapli) that corporatior®

(I) is entitled to a sha or interest in the
trust whether vested or contingent; or

(I in the case of a discretionary trust, may
benefit from that trust;
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and

(i)  any other corporation, or the trustee of any other
trust that would by an application of this
subsection be bolding corporation of a
corporation that is a holding corporation of the
corporation.

[Section76ATK inserted by Nd.1 of 2004 s29; amended by
No.11 of 2005 s18 and 21.]

76ATL. How dutiable value is determined

(1) Where sectioif6ATH(1) appliesduty is chargeable in
accordance with this section on the basis of the value free of
encumbrances (thdutiable valug of the land and chattels
situated in Western Australia to which the corporation is
entitled.

(2) The method of determining the dutiableue depends on the
nature of a relevant acquisition by which a person acquires an
interest in a corporation.

(3) Where the relevant acquisition is within sectd@ATJ(1)(a)(i)
the dutiable value is the same proportion of the value of the land
and chatls situated in Western Australia to which the
corporation is entitled, as provided by subsectif)nat the time
of the acquisition, as the proportion of the property of the
corporation to which the person, or the person and any related
person, would bentitled, as provided in subsecti8), after
the acquisition.

(4) Where the relevant acquisition is within sect@@ATJ(1)(a)(ii)
the dutiable valué

(@) for the purposes of sectigct®ATH(1)(b)(i), is the same
proportion of the value of the land acdldattels situated
in Western Australia to which the corporation is entitled,
as provided by subsectidn), at the time of the
acquisition, as the proportion of the property of the
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corporation to which the person, or the person and a
related person, woulde entitled, as provided in
subsectior{8), after the acquisition of the controlling
interest;

(b) for the purposes of sectigitATH(1)(b)(ii), is the same
proportion of the value of the land and chattels situated
in Western Australia to which the corpbaa is entitled,
as provided by subsectidn), at the time of the
acquisition, as the proportion of the property of the
corporation to which the person, or the person and a
related person, would have been entitled, as provided in
subsectior(8), before lhe day that is $ears before the
day of the acquisition of the controlling interest.

(5) Unless subsectiof®) applies, where the relevant acquisition is
within section76ATJ(1)(b) the dutiable valu®

(a) for the purposes of sectigitATH(1)(c)(i), isthe same
proportion of the value of the land and chattels situated
in Western Australia to which the corporation was
entitled, as provided by subsecti(), at the time the
controlling interest was acquired, as the proportion of
the property of the corpation to which the person, or
the person and a related person, would be entitled, as
provided in subsectiof8), after the acquisition of the
additional interest;

(b) for the purposes of sectigitATH(1)(c)(ii), is the same
proportion of the value of tHand and chattels situated
in Western Australia to which the corporation was
entitled, as provided by subsecti(), at the time the
controlling interest was acquired, as the proportion of
the property of the corporation to which the person, or
the persorand a related person, would have been
entitled, as provided in subsecti(@), at the time of the
immediately preceding relevant acquisition by that
person, or a related person.

page 258 Version 18-d0-02 As at 14 Aug 2010

Extract from www.slp.wa.gov.au, see that website for further information



Stamp Act 1921
Duty on change of control of certain land-owning corporations Part IlIBA

Listed corporations incorporated, or taken to be registered, Division 3b
outside Western Australia, and certain other companies not
within Division 3a

S. 76ATL

(6) Where approval has been granted under se¢t&d G(4) the
dutiable vale 0

(@) for the purposes of sectigi®ATH(1)(d)(i), is the same
proportion of the value of the land and chattels situated
in Western Australia to which the corporation was
entitled, as provided by subsecti@), at the time the
controlling interest wascauired, as the proportion of
the property of the corporation to which the person, or
the person and a related person, would be entitled, as
provided in subsectiof8), at the end of the relevant
period to which the sectiofr6ATG statement relates;

(b) for the purposes of sectiaitATH(1)(d)(ii), is the same
proportion of the value of the land and chattels situated
in Western Australia to which the corporation was
entitled, as provided by subsecti(), at the time the
controlling interest was acquired; the proportion of
the property of the corporation to which the person, or
the person and a related person, would have been
entitled, as provided in subsecti(@), before the
beginning of the relevant period to which the
section76ATG statement relates.

(7) For the purposes of subsectidBy, (4), (5) and (6) the
unencumbered value of the land and chattels to which a
corporation is entitled at any time is the sund of

(&) inthe case of land and chattels to which the corporation
is entitled without redrence to subsectidf) of
section76AT]I, the unencumbered value of the land and
chattels at that time; and

(b) inthe case of land and chattels to which a trustee or a
corporation is entitled as mentioned in that subsection,
the amount to which, if theroperty of a trust or
corporation referred to in that subsection or all such
trusts and corporations in the chain of relationships were
to be distributed at that time (in the case of a
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corporation, on the basis of a winding up), without
having regard torgy liabilities of the same, the
corporation would be entitled in respect of the
unencumbered value at that time of land and chattels to
which all such trusts and corporations are entitled.

(8) For the purposes of subsectidBy, (4), (5) and (6), the pperty
of a corporation to which a person, or the person and any related
person, would be entitled is the property to which the person, or
the person and any related person, would be entitled if the
property of the corporation and all holding corporati@ss,
defined in sectio6ATK(4), in the chain of relationships were
to be distributed after the acquisition (in the case of a
corporation, on the basis of a winding up), without having
regard to any liabilities of the same.

(9) If the day of the acquisitioof the controlling interest is
30June2007 or earlier, the reference in subsec{®)b) to the
day that is 3/ears before the day of the acquisition of the
controlling interest is taken to be a reference Jdoily 2004.

[Section76ATL inserted by Nd.1 of 2004 s29.]

Division 48 Reassessment of liability for duty
[Heading inserted by N&O of 2000 s19.]

76AU. Reassessment where deeming provision applied

(1) If, on the application of a person who has paid, or is liable to
pay, duty on a PartIBA statement, the Commissioner is
satisfied thad

(@) but for the operation of a deeming provision in relation
to a contract or agreemeit

() the duty would not have been chargeable; or
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(i)  the amount of the duty would have been less;
and
(b) the contract or agreement has béen

(i) if a deemingn provision applied rescinded,
annulled or otherwise terminated without being
completed; or

(i) if a deemingout provision applied completed,

the duty chargeable on the Part IIIBA statemertieésduty that
would have been payable had the deeming provision not applied
to the contract or agreement.

(2) In a case where a deemiimgprovision applied, subsectigh)
does not apply if the Commissioner is not satisfied that the
rescission, annulment other termination of the contract or
agreement was not part of a scheme or arrangement under
which the object of the contract or agreement has been or may
be achieved in another way.

(3) This section is in addition to the provisions of Tfexation
Administration Ac2003relating to the reassessment of duty
and does not affect the operation of those provisions.

(4) Inthis sectiord

deeming provisiormeans a deemirig provision or a
deemingout provision;

deemingin provision means sectio6Al(5)(a), 76Al(6)(a),
76AP(5)(a), 76AP(6)(a), 76ATB(7)(a), 7T6ATB(8)(a),
76ATI(7)(a) or 76ATI(8)(a);

deemingout provisionmeans sectioi6Al(5)(b), 76AI(6)(b),
76AP(5)(b), 76AP(6)(b), 76 ATB(7)(b), 76ATB(8)(b),
76ATI(7)(b) or 76ATI(8)(b).

[Section76AU inseted by No. 2 of 2003 99; amended by
No.11 of 2004 s30.]
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Division 58 Avoidance of duty
[Heading inserted by Nd.1 of 2004 s31.]

76AV. Commissioner may determine that an obligation to lodge a
statement has been avoided

(1) This Division appliesd an arrangement or scheme (sseemég
if the Commissioner determines that, but for the sch&me

(@) arelevant acquisition within the meaning given by
section76AJ would have occurred on or after
1 July 2004 by reason of which a person would have
been equired to lodge a sectigitbAG statement;

(b) arelevant acquisition within the meaning given by
section76 AQ would have occurred on or after
1 July 2004 by reason of which a corporation would
have been required to lodge a secli6AN statement;

(c) arelevant acquisition within the meaning given by
section76ATC would have occurred by reason of which
a person would have been required to lodge a
section76AT statement; or

(d) arelevant acquisition within the meaning given by
section76ATJ would have ccurred by reason of which
a corporation would have been required to lodge a
section76ATG statement.

(2) The Commissioner can only make a determination under
subsectior{l) if the Commissioner is of the opinitimat the
scheme is or was one having agitispose, or one of its
purposes, the defeat of the object of Divisiyi8, 3a or 3b, as
the case may be.

(3) For the purposes of subsecti@) the Commissioner may have

regard tod
(@) the way in which the scheme was entered into and
carried out;
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(b) the form and substance of the scheme, including the
legal rights and obligations involved in the scheme and
the economic and commercial substance of the scheme;

(c) when the scheme was entered into and the length of the
period during which the scheme weasried out;

(d any change to a personb6s financi a
conseqguence, that has resulted, will result or may
reasonably be expected to result
having been entered into and carried out;

(e) the circumstances surrounditige scheme; and

(H any other matter that the Commissioner considers
relevant.

[Section76AV inserted by Nd.1 of 2004 s31.]

76AW. Liability to pay duty that has been avoided

If this Division applies to an arrangement or scheme, the person
or corpoation mentioned in paragra), (b), (c) or (d) of
section76AV(1) is liable to pay the duty that would have been
payable if the statement mentioned in that paragraph had been
lodged.

[Section76 AW inserted by Nd.1 of 2004 s31.]

76AX. Reasons fordetermination that duty has been avoided

The assessment notice served under se28¢8) of the

Taxation Administration A@003in respect of the duty under

section76AW is to contain or be accompanied by the

Commi ssi oner 6s r easnmatisnufiderr maki ng th
section76AV(1) including the reasons for forming the opinion

required by sectioM6AV(2).

[Section76AX inserted by Nd.1 of 2004 s31.]
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Part IIIC & Vehicle licences
[Heading inserted by No. 2 of 20031€0.]

76AY. Effect of Duties Act20080on this Part

(1) This Part does not apply to or in relation to the grant or transfer
of a licence the application for which was made on or after
1 July2008.

(2) Ifo

(@) the application for the grant or transfer of a licence was
made before Iuy 2008; or

(b) under sectio6K, the amount of duty payable in
respect of the grant or transfer of a licence was assessed
before 1July 2008,

this Act, as in force immediately beforeldly 2008, applies to
and in relation to the grant or transfertioé licence.

[Section76AY inserted by No. 12 of 200&8.]

76B. Terms used inthis Part

(1) Inthis Partd

charitable organisatiormeans a charitable institution or public
benevolent institution endorsed by the Commonwealth
Commissioner of Taxationngdler the Commonweallhcome

Tax Assessment At®97as a deductible gift recipient or as
exempt from income tax;

Commonwealth Actneans thénterstate Road Transport
Act 19850f the Commonwealth;

corresponding State lamwmneans a law of any other State or a
Territory corresponding to tiieoad Traffic Acfl974

dealermeans a person wii
(@) carries on the business of selling new vehicles;
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(b) is the holder of aMomreal er ds | i cen

Vehicle Dealers Act973

(c) carries on the business of acquiring new or used vehicles
for resale or disposal under hire purchase or leasing
agreements; or

(d in the course of the personds bus
of vehicles that are the subject of hire purchase or
leasingagreements and resells them,;

Director Generalmeans the chief executive officer of the

department of the Public Service principally assisting in the

administration of the provisions of tiRoad Traffic Acfl974

thatsectiob of t hat Acitensthgprovisioassof as t he fl
this Acto;

discretionary trusteeneans a trustee of any property over
which any person has a power of appointment that was not
created by will;

eligible vehiclemeans a motor vehicle (as defined in Ruad
Traffic Act1974but notincluding a trailer, servirailer or
caravanp

(@) thatis constructed or designed, or has been modified, to
include or have permanently affixed to it, specialised
equipment; and

(b) thatis designed to be driven or controlled by a person
carried in oron the vehicle;
grant, in relation to a licence, includes renew;

heavy vehicleneans a vehicle with a gross vehicle mass of
more than 4.5 tonnes;

licencemeans a vehicle licence granted under Plaof the
Road Traffic Actl974 but does not include duplicate licence
or a certified copy of a licence granted under At
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market valuemeansd
(@) inrelation to a new vehiclé

(i) which is a vehicle of a class prescribed for the
purposes of this paragraph; and

(i)  for which a price has beerxéd by the
manufacturer, importer or principal distributor as
the retail selling price in Western Australia of a
vehicle of that make and model,

the sum oB

(i)  the price so fixed; and

(iv) the price fixed by the manufacturer, importer or
principaldistributor as the additional retalil

selling price in Western Australia of any optional
feature in or of the vehicle;

and

(b) inrelation to any other vehic® the amount for which
the vehicle might reasonably be sold, free of
encumbrances, in the operarket;

net value in relation to the grant or transfer of the licence for an
eligible vehicle, means the market value of the vehicle as if the
specialised equipment attached to it at the time the application
for the grant or transfer was made was niatchied to it;

new vehiclemeans a vehicle that has never been used or that
has only been used for a purpose referred to in
section76D(5)(a) or (5a)(a), but does not include a vehicle that
has been used for the purpose referred to in
section76D(5)(a)(ii), or a purpose referred to in
section76D(5a)(a), for a period of more tham®nths;

non-beneficial in relation to a change of ownership of a
vehicle, has the meaning given in sectf@C(1);

optional featuremeansd
(@) any particular kind of transmsion in a vehicle; and
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(b)

any other feature in or of a vehicle prescribed by the
regulations,

that is not a standard feature of a vehicle of that make and

model;

purchase pricein relation to a vehicle, includes any amoént

(@)
(b)
(©)

allowed by the selleon a traden or an exchange of any
article;

paid to the seller for anything included with or
incorporated into the vehicle; or

paid to the seller for the preparation of the vehicle for
delivery to the purchaser;

specialised equipmemheansd

(@)
(b)

()

(d)
(e)
(f)
(9)
(h)
()
()
(k)

()

a crane;

an excavator, road roller, road grader, bulldozer,
mechanical shovel, plough, rotary hoe or similar plant;

hoisting equipment for lifting, partial lifting or towing
other vehicles;

bitumen spraying equipment;
a cement aggttor;

garbage collection equipment;
road sweeping equipment;

a refrigeration unit;

a stock crate;

a tank for transporting liquids;

equipment to make the vehicle habitable by a person in
the course of a journey; or

any simlar plant or equipment;

trusteedoes not include a discretionary trustee or a unit trustee;

unit trust schemaneans a private unit trust scheme within the
meaning in sectiof3(2);

unit trusteemeans a trustee of a unit trust scheme;
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(2)

76C.
1)

(2)

3)

vehiclemeans a ehicle that is required to be licensed under the
Road Traffic Actl974

A reference in this Part to the use of a vehicle for a purpose
referred to in sectio@6D(4)(a), 5(a) or (5a)(a) includes a
reference to its use for that purpose and for minodémtal
purposes.

[Section76B inserted by No. 2 of 20031€0; amended by
No.66 of 2003 s70; No. 34 of 2005 gl; No. 8 of 2009 s119.]

Non-beneficial change of ownership

Onapplication by a person to whom the licence for a vehicle
has ber or is to be transferred the Commissioner may authorise
duty to be charged on the transfer in accordance with
section76D(2) if the Commissioner is satisfied tidat

(@) the change in the legal ownership of the vehicle to
which the licence relates thatasssitated, or will
necessitate, the transfer of the licence did not, or will
not, change the beneficial ownership of the vehicle; and

(b) the transferor of the licenée

(i) acquired the legal ownership of the vehicle in his
or her capacity as trustegiscretionary trustee or
unit trustee (as the case requires); and

(i)  paid duty on the grant or transfer to him or her of
the licence.

An application for an authorisation is to be made to the
Commissioner in an approved form.

For the purposed subsectior(1)(a), a change in the legal
ownership of a vehicle does not change the beneficial ownership
of the vehicle 0

(@) the change in the legal ownership of the vehicle is made
to effect the appointment of a new trustee, or the
retirement of drustee, whether the trust is expressed or
implied,;
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(b) the legal ownership of a vehicle passes to a beneficiary
from a trustee or a person in any other fiduciary capacity
(except a discretionary trustee or a unit trustee), under a
trust, whether express implied;

(c) the legal ownership of the vehicle passes to a beneficiary
under a discretionary trust (whether express or implied)
from the discretionary trustee otherwise than as a result
of the exercise by the trustee of a power of appointment;

(d) the legal ownership of the vehicle passes to a beneficiary
under a discretionary trust from the discretionary trustee
as a result of the exercise by the trustee of a power of
appointment i

() the beneficiary is an individual;

(i)  the beneficiary acqtes the vehicle for his or her
own use and benefit; and

(i) at the time the trustee acquired the vehicle the
beneficiary was named or described in the
instrument which created the power of
appointment as a beneficiary or as a member of a
class of benediaries in whose favour the
discretionary trustee was empowered by that
instrument to appoint the vehicle;

(e) the legal ownership of the vehicle passes to the holder of
a unit in a unit trust scheme from the unit trustee if the
change in the legal owndiip of the vehicléd

() has the effect of reducing the rights of the
transferee in respect of the trust property to the
extent of the vehicle or the value of the vehicle;
and

(i) does not have the effect of varying, abrogating or
altering the rights othe holder or holders of
other units under the unit trust scheme in respect
of the remaining trust property;

or

As at 14 Aug 2010 Version 18-d0-02 page 269

Extract from www.slp.wa.gov.au, see that website for further information



Stamp Act 1921
Part llIC Vehicle licences

s. 76D

() the change in the legal ownership of the vehicle
() does not pass a beneficial interest in the vehicle;

(i)  is not made in contengdion of the passing of a
beneficial interest in the vehicle; and

(i) is not part of, or made pursuant to, a scheme
whereby any beneficial interest in the vehicle,
whether vested or contingent, has passed or will
or may pass.

[Section76C inserted byNo. 2 of 2003 s100.]
[76CA, 76CBDeletedby No. 2 02003 s.100.]

76D.  Duty on the grant or transfer of a vehicle licence

(1) Subjectto this section, duty is payable on the grant or transfer of
a licence in accordance with iteld of the Second Schele.

(2) Subject to this section, duty is payable on the transfer of a
licence in accordance with itenof the Second Scheduledif

(a) the vehicle to which the licence relates is transferred
under a testamentary disposition or on an intestacy to a
person entitled to it under the disposition or on the
intestacy; or

(b) the Commissioner has granted an authorisation in
respect of the transfer of the licence under
section76C(1) or 112UE(2).

(3) Dutyis not payable o9

(@) the grant of a licence if n@é is payable under tiiRoad
Traffic Act1974for the grant of the licence;

(b) the transfer of a licence if no fee would be payable under
theRoad Traffic Actl974for the grant of the licence if
it was granted to the transferee on the date of the
transer; or

(c) the transfer of a licence if an exemption certificate
issued under sectiofbJB(3a) in relation to an
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instrument relating to the vehicle is given to the Director
General.

(4) Duty is not payable on the transfer of a licence to a deaker, if

(a) the dealer has acquired the vehicle to which the licence
relates solely for the purpose of reselling it to another
person;

(b)) the resale is in the ordinary <cou
business; and

(c) the application for the transfer of the licence is
accompanied by a certificate certifying that while the
applicant holds the licence the vehicle will be used
solely for the purpose referred to in paragrégh

(5) Duty is not payable on the grant of a licence to a deader if

(a) the dealer acquired thvehicle to which the licence
relates solely for the purpose df

(i) selling it to another person in the ordinary course
of the dealerds business; or

(i) demonstrating it to prospective purchasers;
and

(b) the application for the grant of the licenis
accompanied by a certificate certifying that while the
applicant holds the licence the vehicle will be used
solely for the purposes referred to in paragr@h

(5a) Duty is not payable on the grant or transfer of a licence to a
dealer ifd

(@) thevenhicle for which the licence was granted or
transferred is to be loaned by the dedler

() to a charitable organisation to be used solely for
providing assistance to underprivileged or
disadvantaged persons;

(i) to a charitable organisation to be dis®lely for
providing emergency assistance;
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(i)  to a school (as defined in tisehool Education
Act 1999 to be used solely for student driver
training;

(iv) to an individual solely for a philanthropic
purpose approved by the Commissioner; or

(v) solely for a purpose prescribed in the regulations;
and

(b) the application for the grant or transfer of the licence is
accompanied by a certificate certifying that while the
applicant holds the licence the vehicle will be used
solely for a purpose refeddo in paragrapfa).

(5b) The Commissioner may approve a philanthropic purpose for the
purposes of subsectigba)(a)(iv) for a particular dealer or class
of dealer, and the approval may take effect from a day that is
earlier than the day on which the@missioner grants the
approval, but no earlier than 28igust2000.

(6) The duty payable on the grant or transfer of a licence for an
eligible vehicle yehicleB) is to be calculated on the net value
of the vehicle ifd

(&) the applicant holds, or prenisly held, the licence for
another eligible vehiclevghicleA);

(b) the applicant is the last person to hold a licence for
vehicle A;

(c) the duty paid by the applicant on the grant or transfer of
the licence for vehicle A was assessed on the market
vaue of vehicle A including the specialised equipment
that was then attached to driginal equipmenj;

(d) the original equipment has been removed from vehicle
A and attached to vehicle B; and

(e) the application for the grant or transfer of the liceince
vehicle B is accompanied by a certificate certifying that
while the applicant holds the licence for vehiBlé
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(i) vehicle B will not be used if the original
equipment has been removed from it; or

(i) if the original equipment is removed from
vehicle B and vehicle B is used with different
equipment, the original equipment will not be
attached to any other vehicle for which the
applicant intends to become the licence holder.

(7) A certificate for the purposes of subsect{dic), (5)(b), (5a)(b)
or (6)(e) must be in an approved form and be signed by the
applicant for the grant or transfer of the licence.

(8) Subject to sectioh7 of theTaxation Administration A@003
the Commissioner must make any reassessment necessary to
give effect to thisection.

[Section76D inserted by No. 2 of 2003190; amended by
No.66 of 2003 s71; No. 34 of 2005 &; No.27 of 2007 s25.]

76E.  Determination of value and assessment of duty

(1) Whenan application is made for the grant or transfer of a
licencethe Director General must assess the amount of duty
payable on it.

(2) For the purpose of making the assessment, if duty is payable on
the grant or transfer in accordance with itednof the Second
Schedule the Director General must deterndine

(@) themarket value; or
(b) if section76D(6) applies, the net value,

of the vehicle to which the licence relates.

(3) For the purpose of determining the market value or net value of
the vehicle the Director General may, by notice given to the
applicant, reque the applicant to provide, within a period stated
in the notice, evidence of the market value of the vehicle and the
applicant must comply with that requirement.

Penalty: $2M00.
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(4) An assessment made under subsectipms an official
assessmenof the purposes of theaxation Administration
Act2003

[Section76E inserted by No. 2 of 20031€0.]

76F. Payment of duty

Duty payable on the grant or transfer of a licence and any
penalty tax is payablé

(a) to the Director General in accordamvegh theRoad
Traffic Act1974 or

(b) if the assessment or a reassessment is made by the
Commissioner, in accordance with fhaxation
Administration Ac2003

[Section76F inserted by No. 2 of 20031€90.]

76G. Applicantds stateaent of value i n ap

A person who applies under tRead Traffic ActL974for the
grant or transfer of a licence (other than a transfer chargeable
with duty under sectio@6D(2) or to which sectio#6D(3)(c)
applies) must include in the application a statement signed b
the applicant setting oud

@ the applicantdés estimate of the m
vehicle to which the licence relates at the time of the
application; and

(b) if the applicant is a purchaser of the vehicle, the
purchase price paid for the vehicle.

Penalty: $20000.

[Section76G inserted by No. 2 of 20031€0; amended by
No.66 of 2003 s72.]
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76H.
1)

(2)

3)

Sell erd6s obligation to notify

A person who ceases to be the owner of a vehicle and is
required under thRoad Traffic Actl974to naify the Director
General of the new owner must (unless the transfer of the

licence for the vehicle is, or will be, chargeable with duty under

section76D(2) or is a transfer to which sectié&D(3)(c)
applies) include in that notice a statement signethéyerson
setting ou®

(@) the purchase price (if any) received for the vehicle to
which the licence relates; and

(b)) the personds estimate of
at the time the person ceased to be the owner of it.

Penalty: $2M00.
A dealer who sells a new vehicle must, withidags after the

sale, give to the Director General a statement signed by the
dealer setting oud

(&) the purchase price received for the vehicle; and

(b)) the deal erds esti mat eicleof
at the time the vehicle was sold.

Penalty: $2M00.
If &

(a) a person understates, in a statement under this section,

the purchase price or estimated market value of a
vehicle; and

(b) the duty payable on the grant or transfer of the licence

for that vehicle is initially assessed on a value for the
vehicle that is less than the proper market value,

the person is jointly and severally liable with the purchaser to

pay the difference between the amount of duty as initially

assessed andtheambunof duty assessed

proper market value.
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[Section76H inserted by No. 2 of 20031€0; amended by
No.66 of 2003 s73.]

76l. Use of dealer registered vehicle for other purposes

(1) If under sectiorr6D(4), (5) or (5a) no duty wamyable on the
grant or transfer of a licence to a dealer, then while the dealer
remains the licensee of the vehicle to which the licence relates
the dealer must not use, or allow any other person to use, the
vehicle for a purpose other than a purposermedeto in
section76D(4)(a), (5)(a) or (5a)(a).
Penalty: $2M00.

(2) If adealer contravenes subsect{@ho

(@) the grant or transfer of the licence is taken not to be, and
never to have been, exempt from duty under
section76D(4), (5) or (5a)as he case may be);

(b) the grant or transfer of the licence is chargeable with
penalty taxof an amount equal to the amount of duty
chargeable on the grant or transfer of the licence; and

(c) the duty angenalty taxs due for payment within
onemonth afer an assessment notice is issued in respect
of the grant or transfer of the licence.

[Section76l inserted by No. 2 of 2003X)0; amended by
No.66 of 2003 s74; No. 34 of 2005 €.]
76J. Use of specialised equipment on another vehicle
1) Ifo

(@) undersection76D(6) duty on the grant or transfer of a
licence for an eligible vehicle to a person is calculated
on the net value of the vehicle; and

(b) while that person holds the licence for that vehicle it is
used with specialised equipment othexrthhe
equipment that was attached to it at the time the
application for the grant or transfer of the licence was
made ¢riginal equipmen},
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the person must not attach the original equipment to any other
vehicle for which the licensee intends to becoheelicence
holder.

Penalty: $2M00.

(2) If alicensee contravenes subseciibno

(@) the grant or transfer of the licence is taken to be, and
always to have been, chargeable with duty on the market
value of the eligible vehicle including tlspecialised
equipment attached to it;

(b) the grant or transfer of the licence is chargeable with
penalty taxof an amount equal to the amount of duty
chargeable on the grant or transfer of the licence; and

(c) the duty angenalty taxs due for paymenwithin
onemonth after an assessment notice is issued in respect
of the grant on transfer of the licence.

[Section76J inserted by No. 2 of 20031€0.]

76K.  Failure to apply for transfer of licence

(1) Forthe purposes of secti@® of theTaxation Adninistration
Act2003 a failure by a person to apply for the transfer of a
licence when required by th®oad Traffic Actl974to do so is
taken to be a contravention of a taxation Act.

(2) Ifit appears to the Commissioner that a person has failed to
apdy for the transfer of a licence when required byRuoad
Traffic Act1974to do so, sectioR0 of theTaxation
Administration AcR003applies as iy

(&) the transfer were an instrument required to be lodged
under a taxation Act; and

(b) an applicatio for the transfer had been made as required
by theRoad Traffic ActL974

[Section76K inserted by No. 2 of 20031€0.]
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76L. Powers of Director General and Commissioner

(1) Forthe purposes of this Part the Director General has the
functions of the Camissioner under sectio26 and 29 of the
Taxation Administration A@003

(2) The Commissioner has all of the functions of the Director
General under this Part.

(3) For the purposes of thieaxation Administration AQ003
anything done by the Direct@eneral in the exercise of a
function conferred by subsectigh) is taken to have been done
by the Commissioner.

[Section76L inserted by No. 2 of 20031€0.]

76M.  Duty to be remitted to Commissioner
TheDirector General must, in accordance with agyeement
between the Director General and the Commissiéner

(&) provide to the Commissioner details of licences granted
or transferred and the duty and any penalty tax paid in
relation to them; and

(b) remit that duty and penalty tax to the Commission
[Section76M inserted by No. 2 of 20031€0.]

76N. Records

A dealer must keef

(@) the records that are prescribed in the regulations for the
purposes of this Part (if any); and

(b) any other records necessary to enable the Commissioner
todete mi ne t he deal erdés I|liability 1t
Part.

Penalty: $2M00.
[Section76N inserted by No. 34 of 20057]

[Part I1ICA deleted by Nol3 of 1997 s39.]
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Part llID 0 Leases
[Heading inserted by N@&7 of 1979 s56.]

77. Agreement for anylease to be charged as a lease

(1) Anagreement for a lease, or with respect to the letting of any
lands or tenements for any term, is to be charged with duty
under iteml2 of the Second Schedule as if it were an actual
lease made for the term and coesation mentioned in the
agreement.

(2) A lease made subsequently to and in conformity with an
agreement referred to in subsect{@hshall not behargeable
with duty but the Commissioner, on being requested to do so, is
to endorse on the lease the dpé&yd in accordance with
subsectior{l).

[Section77 amended by N&13 of 1965 s8(1); No.37 of 1979
s.57; No. 2 of 2003 4.01; No.66 of 2003 s75.]

T7A. Offer to lease

(1) Subject tosubsectior{2), where there is a transaction
(@) by whicho
() land situated in Western Australia;

(i)  buildings on land situated in Western Australia;
or

(i) fixtures annexed to, or to buildings on, land
situated in Western Australia,

is or are leased;

(b) in respect of which there exists a written offetease,
or a written acceptance of an offer to lease, that land or
those buildings or fixtures; and
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(2)

(2a)

3)
(4)

(5)

(6)

(7)

(c) which is not effected or evidenced by an instrument
chargeable witlad valoremduty under itemi2 of the
Second Schedule,

the lessee of the landuildings or fixtures shall, within
2 months after entering into the transaction, lodge a statement
with the Commissioner in respect of the transaction.

Penalty: $2M00.

Subsectior{1) does not apply to a lessee unless, had an
instrument effecting mevidencing the transaction been
executed, the lessee would have been liable t@agaslorem
duty under iteml2 of the Second Schedule in respect of the
transaction.

Subsectior{1) does not apply to a lessee if the transaction
occurs on or after July 2008.

A dutiable statement shall be prepared in an approved form.

A dutiable statement lodged under subsedtigns taken to be
a lease and is chargeable with duty accordingly.

Each party to a transaction described in subse lipexcept

the person required to lodge the dutiable statement, shall, within
2 months after entering into the transaction, notify the
Commissioner in an approved form that the transaction has been
entered into.

Penalty: $2M00.

Subsection(5) does noapply to a party unless, had an
instrument effecting or evidencing the transaction been
executed, the lessee would have been liable t@agaslorem
duty under iteml 2 of the Second Schedule in respect of the
transaction.

Nothing in this sectioprevents the joint making of a
notification under subsectidd) in respect of a transaction by
any 2 or more parties to the transaction who are required to
make the notification.

page 280

Version 18-d0-02 As at 14 Aug 2010

Extract from www.slp.wa.gov.au, see that website for further information



Stamp Act 1921
Leases Part 11D

s.78

(8) The requirement to lodge a dutiable statement under
subsectior{1l) or gve notification under subsectiqh) ceases to
apply if an instrument that evidences the transaction and is
chargeable witlad valoremduty under itemi2 of the Second
Schedule is executed at any time after the transaction was
entered into, but nothing this subsection affects the liability of
a person for an offence against subsedtigror (5) committed
before the instrument was executed.

(9) Where subsectiof8) has effect, the instrument referred to in
that subsection is to be regarded, for thgpses of
sectionsl6(5) andL7A, as having been first executed on the day
on which the transaction occurred.

(10) If an instrument is executed as referred to in subse(@ijoafter
a dutiable statement has been lodged under subsét}jon
subsectior{4) ceases to apply to the dutiable statement unless
duty has already been paid in respect of it.

(11) If duty has already been paid as mentioned in subsg@tn
the instrument is not chargeable watth valoremduty but the
Commissioner, on being requedtto do so, is to endorse on the
instrument the duty paid.

(12) Regulations may exempt from the operation of subsectigns
and (5) any transactions belonging to a class specified in those
regulations.

[Section77A inserted by N&6 of 2003 s76; ameded by
No 12 of 2008 s21.]

78. Leases:how to becharged in respect of produce etc.

(1) Wherethe consideration or any part of the consideration for
which any lease is granted or agreed to be granted does not
consist of money, but consists of any proglor other goods,
the value of such produce or goods is to be deemed a
consideration in respect of which the lease or agreement is
chargeable witlad valoremduty. And where it is stipulated that
the value of such produce or goods is to amount at least i®
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79.

(2)

(1)

(2)

not to exceed a given sum, or where the lessee is specially
charged with, or has the option of paying after, any permanent
rate of conversion, the value of such produce or goods is, for the
purpose of assessing thd valorenduty, to be estimateak

such given sum or according to such permanent rate.

A lease or agreement for a lease made either entirely or partially
for any such consideration, if it contains a statement of the value
of such consideration, and is stamped in accordance with such
statement, is, so far as regards the subject matter of such
statement, to be deemed stamped, unless or until it is otherwise
shown that such statement is incorrect, and that it is in fact not
stamped.

[Section78 amended by No. 2 of 2003.62.]

Dir ections as to duty in certain cases

A lease or agreement for a lease, or with respect to any letting,
is not to be charged with any duty in respect of any penal rent or
increased rent in the nature of a penal rent thereby reserved or
agreed to be repeed or made payable, or by reason of being
made in consideration of the surrender or abandonment of any
existing lease or agreement of or relating to the same subject
matter.

No lease or agreement for a lease made for any consideration or
consideratins in respect whereof it is chargeable vaith
valoremduty, and in further consideration either of a covenant

by the lessee to make, or of his having previously made, any
substantial improvement of or addition to the property demised
to him, or of any ceenant relating to the matter of the lease or
agreement for a lease; is to be charged with any duty in respect
of such further consideration.

Provided that this subsection shall not apply as respects any
further consideration in the lease or agreemend fease
consisting of a covenant which if it were contained in a separate
deed would be chargeable wal valoremduty, and

accordingly the lease or agreement for a lease shall in any such
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case be charged with duty in respect of any such further
consideration under sectid9.

[Section79 amended by N87 of 1979 s58; No0.20 of 1996
s.37; No. 2 of 2003 4.03; No. 66 of 2003 s77.]

[80. Deleted by No66 of 2003 s78.]

80A.  Power to exempt instruments made for charitable or similar
purposes

Wherethe Commissioner is satisfied that any lease or
agreement for a lease has been made for the purpose of a
university or for charitable or similar public purposes, he may
exempt from duty that lease or agreement for a lease.

[Section80A inserted by Nd.4 of 1983 s3; amended by N@
of 2003 s104.]
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Part IIIE & Mortgage duty
[Heading inserted by N&6 of 2003 s79.]

Division 18 Interpretation for this Part
[Heading inserted by N&6 of 2003 s79.]

81 Terms used in this Part

In this Part, unless the contrary intention appéars
advancehas the meaning given in secti®®;

collateral mortgagemeans a mortgage that is or is to be
stamped as a collateral mortgage under seétld)

corresponding Actmeans an Act of another State that deals
with the imposition and assessment of mortgage duty (however
described);

home mortgagdnas the meaning gen in sectior85;

liability date, in relation to a mortgage, means a date on which
the liability to pay mortgage duty on the instrument arises;

loan, in relation to a mortgage, has the meaning given in
section84;

mortgagehas the meaning given in sect82;

mortgage dutyneans duty payable on a mortgage in accordance
with this Part;

mortgage packaglas the meaning given in sectiobA;

referable pointmeans the document used under se@i(3) to
work out the dutiable proportion of a mortgage;

secured amountin relation to a mortgage, means the amount
determined under DivisioB as the amount secured by the
mortgage;

security interestin relation to property, means the estate or
interest of a mortgagee, chargee or other secured creditor.

[Sedion 81 inserted by N@®6 of 2003 s79.]
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82 Meaning of AfAmortgagedo

(1) For the purposes of this Partmartgageis an instrument
thatd

(a) is a security by way of mortgage or charge over property
that is wholly or partly in Western Australia at the
liability date;

(b) is a security by way of a conveyance or an assignment of
property that is wholly or partly in Western Australia to
a trustee, that is to be sold or otherwise converted into
money, and is redeemable before the sale or conversion,
excepta conveyance or an assignment made for the
benefit of creditors who accept the conveyance or
assignment in full satisfaction of debts owed to them;

(c) is aconveyance or an assignment of property that is
wholly or partly in Western Australia, or effeasis
evidence of an agreement for the conveyance or
assignment of property that is wholly or partly in
Western Australia, where the conveyance or assignment
apparently is or will be absolute but is intended only as
security for an advance; or

(d) on thedeposit of documents of title, authority to control
title or a pledge to provide authority to control title, to
property wholly or partly in Western Australia, becomes
a mortgage or evidences the terms of a mortgage.

(2) For sectiorB1B, a reference toraortgage or earlier mortgage
includes a reference to a mortgage first executed before the
commencement of this section.

(3) Forthe purposesofsubsectiorl ) , an i nsured personos
in, or right to receive amounts payable under, a policy of
insurarce is property that is in Western Australia if the insured
person is in Western Australia.
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(4) Aninsured person is in Western Australi@ if

(@) for aninsured person who is an individdalthe
i ndividual 6s place of residence i

(b) for an insured person that is a body corporate other than
a WA companyd the body corporate is incorporated by
or under a written law; or

(c) the insured person is a WA company.

[Section82 inserted by N&6 of 2003 s79; amended by
No.11 of 2005 s26.]

83. Meaning of Aadvanceo
(1) Anadvanceis the provision or obtaining of funds by way of
financial accommodation by
(@) aloan;or

(b) a bill facility that is one or more agreements,
understandings or arrangements as a consequence of
which abill of exchange or promissory node

() is drawn, accepted, endorsed or made; or
(i) is held, negotiated or discounted.
(2) Subsectior{1)(b) applies whether or not the funds are obtained
fromd

(&) the person who draws, accepts, endorses or miages t
bill of exchange or promissory note; or

(b) aperson who is a party to any of the agreements,
understandings or arrangements.

(3) Anadvancencludes a contingent liability under sectio.
[Section83 inserted by N®6 of 2003 s79.]
84. Meaningof Al oano

Each of the following is #an d
(@) an advance of money;

page 286 Version 18-d0-02 As at 14 Aug 2010

Extract from www.slp.wa.gov.au, see that website for further information



Stamp Act 1921

Mortgage duty Part IlIE
Liability for mortgage duty Division 2
s. 85

(b)
(©)
(d)

the payment of money for or on account of, or at the
request of, any person;

a forbearance to require the payment of money owing on
any account;

any transaction, whatew#s terms or form, that in
substance effects a loan of money.

[Section84 inserted by N@®&6 of 2003 s79.]

[84A. Deleted by N0o39 of 1994 s9.]
85. Meaning of Ahome mortgageo
(1) A mortgage is a home mortgageif
(@) the mortgagor is an individija
(b) part or all of the secured amount is used for a
dwellinghouse as provided by subsect{@)) and
(c) the dwellinghouse is being or will be used by the
mortgagor as his or her sole or principal place of
residence.
(2) An amount is used for a dweelghouse if it is used solely in or
towards the cost of any of the followidg
(&) purchasing any property which is or includes a
dwellinghouse;
(b) building a dwellinghouse;
(c) effecting improvements or additions to a dwellinghouse;
(d) repayingmoney that was used solely for a purpose
referred to in paragrapia), (b) or (c).
[Section85 inserted by N®&6 of 2003 s79.]
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85A.

86.

(1)

(@)

3)

(4)

Division 26 Liability for mortgage duty
[Heading inserted by N&6 of 2003 s79.]

Mortgage duty abolished from 1July 2008

Despite anything to the contrary in this Part, mortgage duty is
not chargeablé

(@) on a mortgage first executed, or that first affects
property in Western Australia, on or aftejdly 2008;
or

(b) in respect of an advance or further advamcer after
1 July 2008 secured under a mortgage first executed, or
that first affects property in Western Australia, before
that day.

[Section85A inserted by N@&1 of 2006 s7.]
Assessing mortgage duty

For the purposes of sectidg, the amont of mortgage duty
chargeable on a mortgage specified in ii8rof the Second
Schedule is calculated, subject to the exemptions set out in
item 7 of the Third Schedule and in this Part, by applying the
rates of duty specified in itedB to the secured aynt in
accordance with this Part.

A mortgage is not chargeable with any duty other than, subject
to section85A, mortgage duty.

An instrument, other than a mortgage, that effects or has an
effect on the transfer of an interest in property asrggaunder
or in accordance with a mortgage is not chargeable with any
duty.

A person must not give effect to, recognise, register or record an
instrument to which subsectid8) applies if mortgage duty is
payable on the mortgage referred to in ghdisection and the

duty has not been paid.

Penalty: $2M00.
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(5) Subsection$2) and (3) do not apply to, or in relation to, a
mortgage or other instrument if the Commissioner is satisfied
thato

(@) the transfer effected by the mortgage is not intdnde
principally or solely as security under or in accordance
with the mortgage; or

(b) the transfer effected by the other instrument is not
intended principally or solely as security under or in
accordance with a mortgage.

[Section86 inserted by N@®6 0f2003 s.79; amended by
No.11 of 2005 s27; No.34 of 2005 s9; No. 31 of 2006 8.]

86A. Exemptiond refinancing home loans

(1) Duty is not payable on a home mortgage to the extent to which
the secured amount is to refinance a previous secured amount
that was used for the dwellinghouse (as provided by
section85(2)).

(2) A secured amount is to refinance a previous secured amount
if &
(a) the secured amount is, or is to be, used to pay out all of
the unpaid amount of the previous secured amount;

(b) the previous secured amount was secured by a home
mortgage (th@revious mortgagg

(c) the previous mortgage is, or is to be, discharged;

(d) the mortgagor, or one of the mortgagors, who executed
the previous mortgage is the mortgagor, or one of the
mortgagors, who executed the home mortgage; and

(e) atleast some of the property subject to the home
mortgage is the same as some of the property subject to
the previous mortgage.

(3) Subsectior{l) does not apply unless all mortgage duty payable
on theprevious mortgage (if any) has been paid.
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(4)

(5)

If &
(@)

(b)

theno
(c)

(d)

the previous secured amount was used to purchase land
upon which a dwellinghouse was to be built for the
mortgagor, or at least one of the mortgagors, as the sole
or principal place of residence thfe mortgagor; or

the previous secured amount was used to purchase or
build a dwellinghouse that was not the sole or principal
place of residence of the mortgagor, or any of the
mortgagors, and, prior to the home mortgage being
executed, the dwellingluse became the sole or
principal place of residence of the mortgagor or one of
the mortgagors,

subsectior{l) has effect as if the reference to the
previous secured amount being used for the
dwellinghouse included a reference to the previous
secured amount being used to purchase the land referred
to in paragrapla); and

subsectior{2)(b) has effect as if it referred to the
previous secured amount being secured by a mortgage
rather than a home mortgage.

For the purposes of this sext, the amount of the previous
secured amount is to be worked out disregarding seg88(f).

(6) The mortgagee must discharge the previous mortgage as soon as
practicable.
[Section86A inserted by N&4 of 2005 s10(1).]
86B. Exemption d refinancing small business loans
(1) Duty is not payable on a business mortgage to the extent to
which d
(&) the secured amount is to refinance a previous secured
amount; and
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(b) the previous secured amount was used for the purposes
of carrying on the business.

(2) A secured amount is to refinance a previous secured amount
if
(@) the secured amount is, or is to be, used to pay out all of
the unpaid amount of the previous secured amount;

(b) the previous secured amount was secured by a business
mortgage (th@revious mortgagg

(c) the previous mortgage is, or is to be, discharged;

(d) the mortgagor, or one of the mortgagors, who executed
the previous mortgage is the mortgagor, or one of the
mortgagors, who executed the business mortgage;

(e) the business owngor one of the business owners,
before the business mortgage is executed is the business
owner, or one of the business owners, after the business
mortgage is executed; and

() atleast some of the property subject to the business
mortgage is the same same of the property subject to
the previous mortgage.

(3) Subsectior{1) does not apply unless

(@) the unpaid amount of the previous secured amount is
less than or equal to $®0000;

(b) the secured amount is less than or equal @0HO0;
and

(c) mortgage duty was payable on the previous mortgage
and all of that duty has been paid, or the previous
mortgage was exempt from mortgage duty under this
section.

(4) A mortgage is dusiness mortgag# part or all of the secured
amount is, or is to be, used for the purposes of carrying on a
business.
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(5) Anamount is used for the purposes of carrying on a business if

87.

(6)

(7)

(8)

(1)
(2)

3)

(4)

it is used for operating or capital purposes.

A business ownerin relation toa business mortgage, is an
entity (which may be an individual, a body corporate, a trust or
a partnership) that carries on the business (whether alone or
with others) for which the amount secured by the business
mortgage is, or is to be, used.

For the purposes of this section, the amount of the previous
secured amount is to be worked out disregarding seg88(f).

The mortgagee must discharge the previous mortgage as soon as
practicable.

[Section86B inserted by N&4 of 2005 s10(1).]

Liability dates
A mortgage is liable to mortgage duty when it is first executed.

A mortgage is also liable to mortgage duty when an advance or
a further advance is made under the mortgage if the total
secured amount exceeds the secured amountiichwihe
mortgage has been stamped, or is exempt from duty, under this
or a corresponding Act.

Subsectior{4) applies to an instrument of security that does not
affect property in Western Australia when it is first executed if
the instrumend

(a) affects any property that is specifically identified,
whether or not in the instrument, when it is first
executed and, under an arrangement, the property is
intended to be secured by the security; or

(b) affects land, other than a security interest, in \&fest
Australia within one year after it is first executed.

The instrument of security is liable for mortgage duty when it
first affects the property or land unless it is stamped with, or is
exempt from, similar duty under a corresponding Act.
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(5)

[87A.
88,
(1)

(2)

[88A.

89
1)

(2)

An instrument referred to in secti82(1)(d) that becomes a
mortgage or is evidence of the terms of a mortgage is liable to
mortgage duty on the deposit of the instruments.

[Section87 inserted by N®6 of 2003 s79.]
Deleted by No37 of 1979 s66]

Stamping before advance

A mortgage may be stamped before an advance is made under
the mortgage, whether or not an earlier advance has been made
under it.

A mortgage mentioned in secti®d or 91A may be stamped to
secure any amount exceeglitinat to which it is already stamped
based on the dutiable proportion for the mortgage when it is
stamped.

[Section88 inserted by N®6 of 2003 s79.]

Deleted by No66 of 2003 s79.]

Division 38 Amount secured by a mortgage
[Heading insertedby N0.66 of 2003 s79.]

The secured amount

The amount secured by a mortgage is the amount equal to the
sum of the advances actually secured by it and recoverable
under the terms of the mortgage.

However, ifd

(@) amortgage has bestamped, or is exempt from duty,
under this or a corresponding Act for an amount of
advances secured by the mortgage;

(b) afurther advance secured by the mortgage is made; and

As at 14 Aug 2010 Version 18-d0-02 page 293

Extract from www.slp.wa.gov.au, see that website for further information



Stamp Act 1921

Part llIE Mortgage duty
Division 3 Amount secured by a mortgage
s. 90

3)

90.
1)

(@)

3)

(4)

(c) the total amount secured by the mortgage exceeds the
amount for which thenortgage has been stamped,

then the amount secured by the mortgage is the amount by
which the amount of the advances secured by the mortgage
exceeds the amount for which the mortgage has been stamped.

Mortgage duty is not payable on any part ofseeured amount
that is advanced for one or more of the following

(&) the insurance of the mortgaged property against damage
by fire, or for keeping up a life insurance policy
included in the mortgaged property or for taking out a
new life insurance paly in lieu of the previous policy;

(b) the renewal of any grant or lease of any of the
mortgaged property upon the ending of a life interest in
the mortgaged property.

[Section89 inserted by N®6 of 2003 s79.]

Contingent liabilities

This ction applies to a mortgage securing or capable of
securing, whether directly or indirectly, an amount contingently
payable (thesecured amountin connection with an advance
(theprimary advancéd

(&) by a guarantor or indemnifying party under a gusran
or indemnity; or

(b) by another party under another type of instrument.

Mortgage duty is assessed on the secured amount as if it were a
separate advance secured by the mortgage.

For subsectio2), the contingent liability is limited to the
amount of the primary advance.

This sectiomD

(@) does not apply if the Commissioner is satisfied there is
no connection between the mortgage and the primary
advance; and
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(b) does not require mortgage duty to be paid more than
once for an advance.

[Section90 inserted by N&6 of 2003 s79.]
[90A. Deleted by N0o66 of 2003 s79.]

91 Mortgage over property partly outside WA

(1) Mortgage duty chargeable in relation to mortgaged property that
is partly in Western Australia and partly outside Weste
Australia is assessed by applying the appropriate rate of duty to
the dutiable proportion of the secured amount worked out in
accordance with subsecti¢2).

(2) The dutiable proportion of the secured amount is the amount
that bears to the secured ambthe same proportion that, at the
liability date, the value of the mortgaged property in Western
Australia bears to the total value of the mortgaged property
(excluding the value of any part of the mortgaged property that
is located in the State of Viaia or a Territory or outside
Australia).

(3) The dutiable proportion must be worked out by reference to the
property values according to a referable point.

(4) For subsectiofi3), a referable point is any of the following
prepared in the year before tiebility date for the mortgagé

(@) an independent valuation of the secured property;

(b) a statement of the mortgagee based on information
obtained by the mortgagee in deciding to make the
advance to the mortgagor;

(c) property valuations used ltiye mortgagor in preparing
an annual return to be lodged under the Corporations
Act;

(d) afinancial report of the mortgagor, certified by an
independent auditor as presenting a true and fair view of
the corporationds financi al posit
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(e) agreed propty valuations that form the basis of the
mortgagordéds insurance policies;

(H another document the Commissioner considers to be
appropriate for working out the dutiable proportion.

(5) However, if there is more than one referable point for a
mortgage, th referable point is the later or latest of the referable
points.

(6) Also, the referable point used for the purposes of this Act must
be the same as the referable point used to determine liability to
mortgage duty under the corresponding Acts of therothe
jurisdictions in which part of the property is located.

[Section91 inserted by N@®6 of 2003 s79; amended by
No.12 of 2004 s32(1).]

91A. Mortgage packages
(1) Two or more security instruments constitutmartgage
packagef o
(a) atleast onef the instruments is a mortgage;

(b) at a liability date, the instruments secure or partly secure
the same moneys; and

(c) atleast one of the instruments is a security affecting
property wholly or partly outside Western Australia.

(2) Also, amortgagepackageincludesd

(&) a mortgage executed after the liability date if the
Commissioner is satisfied the mortgage was intended to
be part of the package; and

(b) a mortgage previously collateral to an earlier advance
under one or more of the other maggs in the
package.

(3) Mortgage duty on a mortgage package is assessed as if the
instruments constituting the mortgage package were one
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(4)

91B.
1)

(2)

3)

91C.
1)

mortgage that was first executed on the day the last of the
executed instruments was executed.

One of the mortgges in the mortgage package must be stamped
with the mortgage duty paid in Western Australia for the
mortgage package and each other mortgage in the mortgage
package must be stamped as a collateral mortgage.

[Section91A inserted by N&6 of 2003 s79.]

Collateral mortgages

Mortgage duty is not imposed in relation to the part of the
amount secured by a collateral mortgage that is securéd by

(&) a mortgage or security instrument that is stamped under
this Act or a corresponding Act; or

(b) amortgage package that has been stamped under
section91A or a corresponding Act.

A collateral mortgage that no longer secures an amount secured
by a mortgage, instrument or mortgage package mentioned in
subsectior{l) is not security for another adw@ unless

mortgage duty for the amount of the other advance is paid.

The Commissioner, on being requested to do so, is to endorse
on the collateral mortgage the mortgage duty paid on the
mortgage, instrument or mortgage package and the extent to
which the mortgage, instrument or mortgage package is exempt
from mortgage duty.

[Section91B inserted by N&6 of 2003 s79; amended by
No.34 of 2005 s11.]

Extent to which mortgage can be enforced

A mortgage or mortgage package for which magegduty is
imposed or a similar duty is chargeable under a corresponding
Act is enforceable only to the extent of the amount secured by
the mortgage or mortgage package for which duty has been paid
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or the mortgage or mortgage package is exempt from ngartga
duty, under this Act or the corresponding Act.

(2) For subsectioffl), mortgage duty has been paid on a mortgage
or mortgage package affecting property that is partly in and
partly outside Western Australiadf

(a) duty has been paid on the tosglvances under the
mortgage or mortgage package when the mortgage duty
paid is taken with the duty paid under a corresponding
Act; and

(b) the dutiable proportion of the mortgage or mortgage
package is not incorrect by more tH&#% when worked
out under sction91(3).

[Section91C inserted by N&6 of 2003 s79.]

91D.  Use of stamped and collateral mortgages as security

(1) A stamped or collateral mortgage that was, but is no longer, part
of the same mortgage packaged no longer secures the same
mone\s as were or are secured by the package is not security for
another advance unless mortgage duty for the amount of the
other advance is paid.

(2) The fact that the stamped or collateral mortgage is no longer
part of the mortgage package does not affectthounts for
which the remaining mortgages in the mortgage package
provide security.

[Section91D inserted by N6 of 2003 s79; amended by
No.12 of 2004 s33.]

91E.  Multi -jurisdictional statement

(1) If mortgage duty is imposed in relation to thetiable
proportion of a mortgage, (whether for a mortgage over
property not wholly in Western Australia, a mortgage package
or on original or subsequent advances), the mortgagor or
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mortgagee must make a statement in the approved form about
the location ad value of the secured property.

Penalty: $300.
(2) The making of a statement under subsedtigrby the

mortgagor or mortgagee relieves the other person from
complying with the subsection.

(3) The statement may be taken to be the mortgage, or the
instruments comprising the mortgage package, as the case
requires.

[Section91E inserted by N&6 of 2003 s79.]

91F. Exemptions for charitable or public purposes

If the Commissioner is satisfied that a mortgage has been given
to secure an advance tlnts been, is being or will be used for a
university or any charitable or similar public purpose, the
Commissioner may exempt the mortgage from mortgage duty.

[Section91F inserted by Nd&6 of 2003 s79.]
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Part llIF @ Insurance
[Heading inserted by No.63of 2005 s6.]

Division 18 Interpretation in Part IlIF and connection to
the State

[Heading inserted by No. 36 of 20056s}
91G. Effect of Duties Act20080n this Part

This Part does not apply to or in relatiortto
(@) premiums, or instalmentd premiums, paid on or after
1 July2008; and

(b) return periods commencing on or afteiuly 2008.
[Section91G inserted by No. 12 of 20082.]

92 Terms used in this Part

In this Part, unless the contrary intention appéars

accident insurancaneans insurance for any payment agreed to
be made on the death of any person only from accident or
violence or otherwise than from a natural cause or as
compensation for personal injury;

contract of insurancemeans a contract of insurance that effects
general insurance (whether or not it also effects other kinds of
insurance);

Defence Service Homes Insurance Schehas the meaning
given to that term in sectidB of theDefence Service Homes
Act19180f the Commonwealth;

Division 4 insurer has the meang given to that term in
section95;

financial services licensekhas the meaning given to that term in
section761A of the Corporations Act;

general insurancehas the meaning given to that term in
section92A,;
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health insurance busineskas the meaning given to that term in
section67 of theNational Health Actl9530f the
Commonwealth;

instalmentmeans a portion of a premium;

insurer means the Insurance Commission of Western Australia
or a person whé
(@) writes general insuranceharwise than as an
intermediary of an insurer (including a Divisidn
insurer); and

(b) is eitherd

(i) authorised under thHasurance Acii973of the
Commonwealth; or

(i)  registered under thafe Insurance Ac19950f
the Commonwealth;

intermediary, of an insurer, mears
(@) arepresentative of the insurer; or

(b) afinancial services licensee, who is not otherwise a
representative of the insurer, who arranges or effects
insurance for or with the insurer;

life insurancemeans insurance providedder or in accordance
with a policy of insurance or assurance on any life or lives or on
any event or contingency relating to or depending on any life or
lives, other than a policy of accident insurance;

offshore risk insurancemeans any kind of insuranteat is
applicable tad

(&) property outside Australia; or

(b) any liability, loss or damage that arises or is brought
about as a result of the occurrence of an event outside
Australia;

premiummeans the total consideration paid to an insurer
(including a Division4 insurer) by or on behalf of an insured
person to effect insurance, without deductions for any amounts
paid or payable, or allowed or allowable, by way of commission
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s. 92A

92A.
1)

(2)

or discount to an intermediary of the insurer, but does not
included

(&) an amount paid to an intermediary of the insurer by the
insured person as a fee if the amount can be clearly
identified as a fee; or

(b) an amount paid on account of duty under this Part or
interstate duty;
registered insuremeans an insurer who is regited under
section93A;

registered organisatiomas the meaning given to that term in
sectiond4 of theNational Health Acfl9530f the
Commonwealth;

reinsurancemeans the indemnification of one party by another
against liability or payment arising under a contract or contracts
of insurance or reinsurance;

representativéhas the meaning given to that term in
section910A of the Corporations Act;

return period of a registered insurer, has the meaning given in
section94B.

[Section92 inserted by No. 36 of 200565}

Meaning of fAgener al i ns Staten c e

General insurancemeans any kind of insurance that is
applicable tad

(@) property in Western Australia; or

(b) arisk, contingency or event concerning an act or
omission that, in the normal course of events, may occur
within, or partly within, Western Australia,

or both.

General insurance does not include any of the fotigw
(&) life insurance;
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s. 92B
(b) i nsurance against an employer és |
compensationundertdor k er s6 Compensation a
Injury Management Act98%,
(c) reinsurance;
(d) insurance in respect of goods in the course of being
transported, whetherylrail, road, air or sea, and
whether within Western Australia or elsewhere;
(e) insurance in respect of a marine hull used primarily for
commercial purposes;
(H insurance effected by an exempt body (as defined in
section119);
(g) insurance issued kyyregistered organisation in the
course of its health insurance business;
(h) insurance under the Defence Service Homes Insurance
Scheme;
(i) offshore risk insurance;
() insurance of a class prescribed by the regulations.
[Section92A inserted by N@&6 of 2005 s6.]
92B.  Additional insurance & life riders
(1) This section does not apply to a policy of life insurance unless
the insured personédés place of reside
(2) Ifo
(&) a policy of life insurance, in addition to praung the
i nsurance referred to in the defi
in section92, also provides for the payment of a benefit
on the happening of a contingency or event that does not
relate to or depend on a life or lives (ddditional
insurance); and
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(b) anidentifiable part of the premium payable in respect of
the policy is attributable to the additional insurance,

then the additional insurance provided under or in accordance
with the policy is to be taken to be general insurance and not life
insurance.

(3) Subsection(2) appliesd

(@) whether or not the life insurance and the additional
insurance are distinct matters for the purposes of
section19; and

(b) whether or not payment of a benefit under the additional
insurance component of tpelicy &

() will or may reduce the benefit payable under the
life insurance component of the policy; or

(i) will or may terminate the policy.
[Section92B inserted by No. 36 of 20056s|

92C.  Payment of premiums
(1) For the purposes of this Partp@emium, or an instalment, is
paid when the first of the following events occérs
(@) the premium or instalment is received by the insurer; or
(b) an account of the insurer is credited with the amount of
the premium or instalment.

(2) A premium, or annstalment (apart from the case where the
premium or instalment is received directly by an insurer) is
taken to have been received by an insurer if it is received by
another person on the insurerdés beha

(3) Inthis section, a reference to an insunetudes a reference to a
Division 4 insurer.

[Section92C inserted by No. 36 of 20056s]
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Division 20 Registration of insurers
[Heading inserted by No. 36 of 20056s}

cancel

93 Insurers to be registered

(1) On becoming an insurer, the insurer must applye registered
under sectio®3A.

(2) An application for registration must be made in an approved
form on or before the 2day after the end of the month in
which the insurer became an insurer.

Penalty: $2M00.
[Section93 inserted by No. 36 of @6 s.6.]
93A.  Registration of insurers

(1) The Commissioner must register an insurer that applies for
registration.

(2) The Commissioner must register an insurer that has not applied
for registration if satisfied that the insurer ought to be registered
for the purposes of this Part.

(3) The Commissioner must give notice to an insurer of its
registration.

[Section93A inserted by No. 36 of 20056s|
93B.  Cancelling registration of insurers

(1) The Commissioner may cancel the registration ahaarer on
his or her own initiative or at the request of the insurer.

(2) The Commi ssioner is not to
unless satisfied that registration of the insurer is no longer
necessary for the purposes of this Part.

As at 14 Aug 2010 Version 18-d0-02 page 305

Extract from www.slp.wa.gov.au, see that website for further information

an



Stamp Act 1921

Part IlIF Insurance
Division 3 Duty payable by insurers
s. 94

(3) A cancellabon has effect on and from the day specified in the
notice of cancellation of registration, which may be a day that is
earlier than the day on which the notice is issued.

[Section93B inserted by No. 36 of 200563}

Division 38 Duty payable by insurers
[Heading inserted by No. 36 of 20056s}

94, Lodging returns and paying duty

(1) A registered insurer must

(&) lodge areturn in an approved form for each return
period of the insurer; and

(b) pay the duty payable on the return (if any),

on or kefore the 2% day after the end of the return period.
Penalty: $300.

(2) The insurer must lodge the return even if no duty is payable on
the return.

(3) On becoming an insurer, the insurer must, for the month in
which the insurer became an insured &or each subsequent
month until the month in which the insurer becomes a registered
insurer or ceases to be an insuyer

(@) lodge areturn in an approved form for the month; and
(b) pay the duty payable on the return (if any),

on or before the Z1day after the end of the month.
Penalty: $300.

(4) The month referred to in subsecti@) is to be treated as a
return period for the purposes of this Part.

[Section94 inserted by No. 36 of 200565}
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94A.
(1)

(2)

3)

94B.

95.

Calculating the amount of duty payable ora return

The amount of duty payable on the return for a return period
is 10% of the assessable amount.

The assessable amount for a return period of an insurer is the
sum of each premium or instalment (to the extent to which the
premium or instalrant is attributable to general insurance) paid
to the insurer in the return period in respect of contracts of
insurance entered into by or on behalf of the insurer.

Section96 has an effect on the extent to which the premium or
instalment is attributale to general insurance.

[Section94A inserted by No. 36 of 20056s|

Return period of an insurer

The return period of a registered insured is

(@) one month, if a special tax return arrangement is not in
force; or

(b) the return period provided in a special tax return
arrangement in force under secté of theTaxation
Administration AcR003

[Section94B inserted by No. 36 of 20056s|

Division 48 Duty payable by insured persons
[Heading inserted by No. 36 @005 s6.]

Meani ng of4 @ Diswirsiran

In this Divisiond

Division 4 insurermeans a person, other than the Insurance
Commission of Western Australia, who writes general
insurance, otherwise than as an intermediary of an insurer
(including a Dvision 4 insurer), but who is not authorised under
thelnsurance Acfl9730f the Commonwealth and not
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