L 1
Western Australia

National Gas Access (WA) Act 2009

As at 06 Apr 2019 Version 00-g0-03

Published on www.legislation.wa.gov.au






Western Australia

National Gas Access (WA) Act 2009

Contents

Part 18 Preliminary

1. Short title 2
2. Commencement 2
3. Terms used in this Act 2
4. Crown bound 2
5. Application to coastal waters 3
6. Extraterritorial operation 3
BA. Extension to certain pipelines for hauling gas other
than natural gas 3
6B. Interpretation ActL984does not apply 4
Part 28 National Gas Access
(Western Australia) Law and its
regulations
7. National Gas Access (Western Australia) Law 5
TA. Amendments to Schedule to South Australian Act 5
7B. Regulations amending Scheddleonsequentially 6
8. National Gas Access (Western Australia)
Regulations 6
9. Terms used in National Gas Access (Western
Australia) Law and its regulations 6
Part 30 Regulations for the
National Gas Access (Western
Australia) Law
10. Making regulations 9
11. Regulations may deal with transitional matters 10
As at 06 Apr 2019 Version 00-g0-03 page i

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Contents
Part 4 8 Cross vesting of functions
and powers

12. Conferral of powers on Commonwealth Miter

and Commonwealth bodies to act in this State 12
13. Conferral of powers on Ministers of other

participating States and Territories to act in this

State 12
14. Conferral of functions or powers on State bodies 12

Part58 General
15. Exemption from taxes 13
16. Actions in relation to cross boundary pipelines 13
17. Conferral of functions and powers on

Commonwealth bodies 15

Part 6 8 Other local provisions

Division 18 Economic Regulation Authority
18. Expertise of Director of Energy Safety to be used 16

Division 28 Miscellaneous
19 Preservation of ¢eain contracts relating to

privatised DBNGP system 16
20. Transitional provisions for Kalgoorlie to Kambalda

pipeline 17
21. Regulations 17
22. Review of Act 18

Part 70 Various Acts amended

Division 18 Gas Pipelines Access (Western

Australia) Act1998
23. Act amended 20
24, Long title replaced 20
25. Preamble deleted 20
26. Sectionl amended 20
27. Section to 4 deleted 20
28. Section5 amended 20
29. Sectionss to 8 deleted 21
30. Pats 2 to 5 deleted 21
31. Part6 heading replaced 21
page ii Version 00-g0-03 As at 06 Apr 2019

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Contents

Part 6 & Review board and arbitrator
32. Part6 Division1 deleted 21
33. Part6 Division 2 heading replaced 21

Division 2 & Review board
34. Sectior49 amended 21
35. Part6 Division2 Subdivisior2 heading replaced 21

Subdivision 2 & Western Australian Electricity

Review Board established

36. Section50 amended 22
37. Section57 amended 22
38. Section59 amended 22
39. Section61 amended 22
40. Part6 Division3 Subdivision2 heading amended 23
41. Section62 amended 23
42, Section73 amended 23
43. Section74 amended 23
44, Section76 amended 24
45, Section77 amended 24
46. Section81 amended 24
47, Section82 amended 25
48. Section87 deleted 25
49, Section88 deleted 25
50. Parts7 and 8 deleted 25
51. Schedules deleted 25

Division 28 Economic Regulation Authority

Act 2003

52. Act amended 25
53. Section25 amended 26
54. Section28 amended 26
55. Section32 amended 27

Division 38 Electricity Industry Act2004
56. Act amended 27
57. Section3 amended 27
58. Section113 deleted 27
59. Section125 amended 27
60. Section130 amended 28
61. Section133 amended 29

Division 48 Energy Coordination Actl994
62. Act amended 29

As at 06 Apr 2019 Version 00-g0-03 page iii

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Contents
63. Section11J deleted 29
64. Section11M amended 29
65. Section11V amended 29
66. Section11ZAC amended 30
67. SchedulelA amended 30
Division 58 Other Acts amended
68. Constitution Acts Amendment A&99 amended 30
69. Financial Management A@006 amended 30
70. Freedom of Information A&992 amended 31
71. Parliamentary Commissioner At®71lamended 31
72. Petroleum Pipelines Adt969 amend# 31
Schedule 10 Some modifications to
National Gas Law as in Schedule
to South Australian Act
1. Purpose of this Schedule 32
2. Sectionl modified 32
3. Section2 modified 32
4, Section®2A and 2B inserted 34
2A. Meaning of AER modified 34
2B. References to WA application Act 34
5. Chapterl PartlA inserted 34
Part 1A 8 Postponement of Natural Gas Services
Bulletin Board provisions
20A. Minister may fix day on which provisions
apply 34
6. Section29 modified 35
7. Section30 modified 35
TA. Section30R deleted 36
8. Chapter2 PartlA inserted 36
Part 1A 8 Functions and powers of WA arbitrator
68A. Manner in which WA arbitrator must
perform or exercise certain functions or
powers 36
9. Sectionl81A inserted 37
181A. Providing information for certain disputes 37
10. Section231 modifed 37
11. Section240 modified 38
12. Section290 modified 38
13. Section294 replaced 38
294, Initial National Gas Rules for WA 38
page iv Version 00-g0-03 As at 06 Apr 2019

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Contents

14. Schedulel modified 39
15. Schedul€ clause€7A inserted 39

27A. WA modifications of clause 27 39
16. Schedul& clause34 modified 39
17. Schedule clauses0 replaced 40

50. Attempts and incitement 40
17A. Schedule 2 clause 51 modified 40
18. Schedule8 modified 40

Notes aboutNational Gas Access

(WA) Act 2009

Compilation table 42

Noted Western Australian National

Gas Access Law text

Chapter 1 6 Preliminary

Part 18 Citation and interpretation
1. Citation 43
2. Definitions 43
2A. Meaning of AER modified 64
2B. References to WA application Act 64
3. Meaning of civil penalty provision 65
4, Meaning of conduct provision 66
5. Meaning of prospective user 66
6. Meaning of regulatory obligation or requirement 67
7. Meaning of regulatory payment 68
8. Meaning of service provider 68
9. Passive owners of scheme pipelines deemed to

provide or intend to provide pipeline services 69
10. Things done by 1 service provider to be treated as

being done by all of service provider group 69
11. Local agents of foreign service providers 70
12, Commissioning of a pipeline 71
13. Pipeline classification criterion 71
14. Jurisdictional determination critefiacross

boundary distbution pipelines 72
15. Pipeline coverage criteria 72
16. Form of regulatiorfactors 73

As at 06 Apr 2019 Version 00-g0-03 page v

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Contents
17. Effect of separate and consolidated access
arrangements in certain cases 74
18. Certain extensions to, or expansion of the capacity
of, pipelines to be taken to be part of a covered
pipeline 75
19. Expansions of and extensioimscovered pipeline
by which light regulation services are provided 75
20. Interpretation generally 75
Part 1A 8 Postponement of Natural Gas
Services Bulletin Board provisions
20A. Minister may fix day on which provisions apply 76
Part 20 Participating jurisdictions
21. Participating jurisdictions 76
22, Ministers of participating jurisdictions 76
Part 36 National gas objective andorinciples
Division 1 8 National gas objective
23. National gas objective 77
Division 28 Revenuwe and pricing principles
24, Revenue and pricing principles 77
Division 38 MCE policy principles
25. MCE statements of policy principles 78
Part 46 Operation and effect of National Gas
Rules
26. National Gas Rules to have force of law 79
Chapter 26 Functions and powers
of gas market regulatory entities
Part 16 Functions and powers of the
Australian Energy Regulator
Division 18 General
27. Functions and powers of the AER 80
28. Manner in which AER must perform or exercise
AER economic regulatory functions or powers 81
29. Delegations 83
30. Confidentiality 83
page vi Version 00-g0-03 As at 06 Apr 2019

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Contents
Division 1Ad Rate of return instrument
Subdivision 18 Preliminary
30A. Definitions 84
30B. Rate of return instrument has force of law 85
30C. Rate of return instrument is binding on AER and
covered pipeline service providers 86
Subdivision 26 Requirement to make rate of return
instrument
30D. AER to make rate of return instrument 86
30E. Content of rate of return instrument 87
Subdivision 36 Consultation requirements
30F. Process for making rate of return instrument 88
30G.  Other matters AER must have regard to in making
instrument 88
30H. Requirements before publishing draft instrument 88
30L. Consumer reference group 90
30J. Publication of draft instrument and other
information 91
30K. Report about draft instrument by egendent
panel 91
30L. Publication of explanatory information 92
30M.  Failureto comply does not affect validity 92
Subdivision 40 Publication, review and other
matters
30N. Publication of rate of return instrument 93
300. Commencement and duration of instrument 93
30P. Review and replacement of instrument 93
30Q. Application of instrument 94
Subdivision 58 Confidentiality of information
30S. Corfidentiality 94
30T. Disclosure of information given in confidence 96
Division 28 Search warrants
31. Definitions 96
32. Authorised person 96
33. Identity cards 96
34. Return of identity cards 97
35. Search warrant 97
36. Announcement of entry and details of warrant to
be given to occupier or other person at premises 99
As at 06 Apr 2019 Version 00-g0-03 page vii

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Contents
37. Immediate entry permitted in certain cases 99
38. Copies of seized documents 100
39. Retention and return of seized docunsemtthings 100
40. Extension of period of retention of documents or
things seized 101
41. Obstruction of persons authorised to enter 102
Division 38 General information gathering powers
42. Power to obtain information and documents in
relationto performance and exercise of functions
and powers 102
Division 48 Regulatory information notices and
general regulatoryinformation orders
Subdivision1d Interpretation
43. Definitions 104
44, Meaning of contributing service 105
45. Meaning of general regulatory information order 106
46. Meaning of regulatory information notice 106
47. Division does not limit operation of information
gathering powers under Divisiéh 106
Subdivision2 & Serving and making of regulatory
information instruments
48. Service and making of regulatory information
instrument 107
49. Additional matters to be considered for related
provider regulatory information instruments 108
50. AER must consult before publiing a general
regulatory information order 110
51. Publication requirements for general regulatory
information orders 110
52. Opportunity to be heard before regulatory
information notice is served 110
Subdivision3 & Form and content of requhtory
information instruments
53. Form and content of regulatory information
instrument 112
54, Further provision about the information that may
be described in a retaory information instrument 113
55. Further provision about manner in which
information must be provided to AER or kept 114
page viii Version 00-g0-03 As at 06 Apr 2019

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Contents
Subdivision4 8 Compliance with regulatory
information instruments
56. Compliance with regulatory information notice
that is served 115
57. Compliance with general regulatory information
order 115
58. Exemptions from compliance with general
regulatory information order 115
59. Assumptions where there is roompliance with
regulatory information instrument 116
Subdivision5d General
60. Providing to AER false and misleading
information 117
61. Person cannot rely on duty of confidence to avoid
compliance withregulatory information instrument 117
62. Legal professional privilege not affected 118
63. Protection against seificrimination 118
Division 50 Service provider performance reports
64. Preparation of service provider performance
reports 118
Division 6 8 Miscellaneous matters
65. Consideration by the AER of submissions or
comments made to it under this Law or the Rules 120
66. Use of information provided under a notice under
Division 3 or a regulatory information instrument 120
67. AER to inform certain persons of decisions not to
investigate breaches, institute proceedings or serve
infringement notices 120
68. AER enforcement guidelines 121
68C.  Record of designated reviewable regulatory
decisions 121
Part 1A 8 Functions and powers of
WA arbitrator
68A. Manner in which WA arbitrator must perform or
exercise certain functions or powers 123
Part 20 Functions and powers of the
Australian Energy Market Commission
Division 18 General
69. Functions and powers of the AEMC 123
As at 06 Apr 2019 Version 00-g0-03 page ix

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Contents
70. Delegations 124
71. Confidentiality 124
72. AEMC must have regar@ thational gas objective 124
73. AEMC must have regard to MCE statements of
policy principles in relation to Rule making and
reviews 124
Division 28 Rule making functions and powers of
the AEMC
74. Subject matter for National Gas Rules 125
75. Rules relating to MCE or Ministers of participating
jurisdictions require MCE consent 128
76. AEMC must not make Rules that create criminal
offences or impose civil penalties for breaches 128
77. Documents etc applied, adopted and incorporated
by Rules to be publig available 129
Division 38 Committees, panels and working
groups of the AEMC
78. Establishment of committees, panels and working
groups 129
Division 48 MCE directed reviews
79. MCE directions 130
80. Terms of reference 130
81. Notice of MCE directed review 132
82. Conduct of MCE directed review 132
Division 58 Other reviews
83. Rule reviews by the AEMC 132

Division 68 Miscellaneous mattes
83A. Special information and transparency requirements

relating to norscheme pipelines 133
84. AEMC must publish and make available up to date

versions of Rules 135
85. Fees 135
86. Immunity from personal liability of AEMC

officials 136

Part 30 Functions and powers of Ministers of
participating jurisdictions

87. Functions and powers of Minister of this
participating jurisdiction under this Law 136
page X Version 00-g0-03 As at 06 Apr 2019

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Contents

88. Functions and powers of Commonwealth Minister
under this Law 137
Part 46 Functions and powers of theNCC
89. Functions and powers of NCC under this Law 137
90. Confidentiality 137
Part 56 Functions and powers of Tribunal
91. Functions and powers of Tribunal under this Law 139
Chapter 36 Coverage and
classification of pipelines
Part 18 Coverage of pipelines
Division 18 Coverage determinations
92. Application for recommendation that a pipeline be
a covered pipeline 140
93. Application to be dealt witin accordance with the
Rules 140
94. NCC may defer consideration of application in
certain cases 140
95. NCC coverage recommendation 141
96. NCC must not make coverage recommendation if
tender approval aésion becomes irrevocable 142
97. Principles governing the making of a coverage
recommendation 142
98. Initial classification decision to be made as part of
recommendation 143
99. Rel evant Ministerds det 244 mi
100. Principles governing the making of a coverage
determination or decision not to do so 145
101. Operation and effect of coverage determination 146
Division 20 Coverage revocation determinations
102. Application for a determination that a pipeline no
longer be a covered pipeline 146
103. Application to be dealt with in accordance with the
Rules 146
104. NCC coverage revocation recommendation 147
105. Principles governing the making of a coverage
revocation recommendation 147
106. Rel evant Ministerds det 248 mi
As at 06 Apr 2019 Version 00-g0-03 page Xi

Published on www.legislation.wa.gov.au

nati on

nati on

on

on



National Gas Access (WA) Act 2009

Contents

107. Principles governing the making of a coverage
revocation determination or decision not to do so 149

108. Operation and effect of coverage revocation
determination 150

Part 20 Light regulation of covered pipeline
services

Division 18 Making of light regulation
determinations

Subdivision1d Decisions when pipeline is not a
coveredpipeline

109. Application of Subdivision 150
110. NCCb6bs decision on |Iight regulation of
services 151
Subdivision2 d Decisions when pipeline is a covered
pipeline
111. Application of Subdivision 151
112. Application 152
113. Application to be dealt with in accordance with the
Rules 152
114. NCCbs decision on |ight regulation of
services 152

Subdivision3d Operation and effect of light
regulation determinations
115. When light regulation determinations take effect 153
116. Submission of limited access arrangement for light
regulation services 153
Division 28 Revocation of light regulation
determinations
Subdivision1 d On advice from service providers
117. Advice by service provider that light regulation
services should cease to be light regulation
services 154
Subdivision2 & On application by persons other
than serviceproviders
118. Application (other than by senagrovider) for

revocation of light regulation determinations 155
119. Decisions on applications made around time of
applications for coverage revocation
determinatios 155
page xii Version 00-g0-03 As at 06 Apr 2019

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Contents

120.

121.

122.

123.

124.

125.

126.

127.

128.

129.
130.

NCC decision on application where no application
for a coverage revocation recommendation

157

Operation and effect of decision of NCC under this

Division

Division 398 Principles governing light regulation
determinations

Principles governing the making or revoking of

light regulation determinations

Division 4 8 Revocation if coverage determination
not made

Light regulation deermination revoked if coverage

determination not made

Division 58 Effect of pipeline ceasing to be covered
pipeline

Light regulation services cease todueh services

on cessation of coverage of pipeline

Division 68 AER reviews into designated pipelines
AER reviews

Part 38 Coverage of pipelines the subject of
tender process

Tender approval pipelines deemed to be covered

pipelines

Part 406 Coverage following approval of
voluntary accessarrangement

Certain pipelines become covered pipelines on

approval of voluntary access arrangement

Part 58 Reclassification of pipelines

Service provider may apply for reclassification of
pipeline

Reclassification decision

Effect of reclassification decision

157

158

159

160

160

161

162

163
163
164

As at 06 Apr 2019 Version 00-g0-03

Published on www.legislation.wa.gov.au

page xiii



National Gas Access (WA) Act 2009

Contents

Chapter 46 General requirements
for provision of covered pipeline
services

Part 10 General duties for provision of
pipeline services by covered pipelines
131. Service provider must be legal entity of a specified
kind to provide pipeline services bpvered

pipeline 165
132. Submission of full access arrangement or revisions

to applicable full access arrangements 165
133. Preventing or hindering access 166
134. Supply and haulage of natural gas 168
135. Covered pipeline service provider must comply

with queuing requirements 168
136. Covered pipeline servigarovider providing light

regulation services must not price discriminate 169

Part 20 Structural and operational separation
requirements (ring fencing)

Division 1 8 Interpretation

137. Definitions 169
138. Meaning of marketing staff 170
Division 28 Minimum ring fencing requirements
139. Carrying on of related businesses prohibited 171
140. Marketing staff and the taking part in related
businesses 171
141. Accounts that must be prepared, maintained and
kept 172
Division 38 Additional ring fencing requirements
142. Division does not limit operation of Divisiah 172
143. AER ring fencing determinations 172
144, AER to have regard to likely compliance costs of
additional ring fencing requirements 174
145. Types of ring fencing requirements that may be
specified in an AER ring fencing determination 174
Division 48 AER ring fencing exemptions
146. Exemptions from minimum ring fencing
requirements 175
page xiv Version 00-g0-03 As at 06 Apr 2019

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Contents

Division 58 Associate contracts
147. Service provider must not amtinto or give effect

to associate contracts that have -@ptinpetitive

effect 176
148. Service provider must not enter into or give effect

to associate contracts sistent with competitive

parity rule 176

Chapter 56 Greenfields pipeline

incentives

Part 10 Interpretation
149. Definitions 178
150. International pipeline to be a transmission pipeline

for purposes of Chapter 178

Part 20 15year no-coverage determinations
151. Application for 15year necoverage determination

for proposed pipeline 179
152. Application to be dealt with in accordance with the

Rules 180
153. No-coverage recommendation 180
154, Principles governing the making oha-coverage

recommendation 181
155. Initial classification decision to be made as part of

recommendation 181

156. Rel evant Ministerds det &82mination on
157. Principles governing the making of a-§&ar
no-coverage determinatiar decision notto doso 183
158. Effect of 15year necoverage determination 184
159. Consequences of Minister deciding against making
15-year necoverage determination for
international pipeline 184

Part 30 Price regulation exemptions

Division 18 Application for price regulation
exemption

160. Application for price regulation exemption 185

Division 28 Recommendations by NCC
161. Application to be dealt with in accordance with the

Rules 186
162. NCCb6bs recommendati on 186
As at 06 Apr 2019 Version 00-g0-03 page xv

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Contents

163. Gener al principle governing NCCO6s

recommendation 186
Division 38 Making and effect of price regulation
exemption

164. Making of price regulation exemption 187
165. Principles governing the making of a price

regulation exemption 187
166. Conditions applying to a price regulation

exemption 188
167. Effect of price regulation exemption 189

Division 4 8 Limited access arrangements

168. Limited access arrangements for pipeline services
provided by international pipeline to which a price
regulation exemption applies 189
Division 58 Other matters

169. Other obligations to which service provider is

subject 190
170. Service provider must not price discriminate in
providing international pipeline services 191

Part 40 Extended or modified application of
greenfields pipeline hcentive
171. Requirement for conformity between pipeline

description and pipeline as constructed 191
172. Power of relevant Minister to amend pipeline
description 192

Part 58 Early termination of greenfields
pipeline incentive

173. Greenfields pipeline incentive may lapse 193
174. Revocation by consent 193
175. Revocation for misrepresentation 193
176. Revocation for breach of condition to which a

price regulation exemption is subject 193
177. Exhaustive provision for terminati@f greenfields

pipeline incentive 193

page xvi Version 00-g0-03 As at 06 Apr 2019

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Contents
Chapter 66 Access disputed
scheme pipelines

Part 10 Interpretation and application
178. Definitions 194
179. Chapter does not limit how disputes about access

may be raised or dealt with 194
180. No price or revenue regulation for access disputes

relating to international pipeline services 194

Part 208 Notification of access dispute
181. Notification of access dispute 195
181A. Providing information for certain disputes 195
182. Withdrawal of notification 196
183. Parties to an access dispute 196

Part 38 Access determinations
184. Determination of access dispute 197
185. Dispute resolution body may reqeiiparties to

mediate, conciliate or engage in an alternative

dispute resolution process 197
186. Dispute resolution body may terminate access

dispute in certain cases 198
187. No access determination if dispute resolution body

considers there is genuine competition 199
188. Restrictions on access determinations 199
189. Access determination must give effect to

applicableaccess arrangement 200
190. Access determinations and past contributions of

capital to fund installations or the construction of

new facilities 200
191. Rules may allow determination that varies

applicable access arrangement for installation of a

new facility 201
192. Access determinations need not require the

provision of a pipeline service 201
193. Content of access determinations 202

Part 408 Variation of access determinations
194. Variation of access determination 202

As at 06 Apr 2019 Version 00-g0-03 page xvii

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Contents
Part 50 Compliance with access
determinations
195. Compliance with access determination 203
Part 60 Access dispute hearing procedure
196. Hearing to be in private 203
197. Right to representation 203
198. Procedure of dispute resolution body 203
199. Particular powers of dispute resolution body in a
hearing 204
200. Disclosure of information 205
201. Power to take evidence on oath or affirmation 205
202. Failing to attend as a witness 205
203. Failing to answer questions etc 206
204. Intimidation etc 206
205. Party may request dispute resolution body to treat
material as condiential 207
206. Costs 208
207. Outstanding costs are a debt due to party dedar
the costs 210
Part 70 Joint access dispute hearings
208. Definition 210
209. Joint dispute hearing 210
210. Consulting the parties 211
211. Constitution and procedure of dispute resolution
body for joint dispute hearings 211
212. Record of proceedings etc 211
Part 86 Miscellaneous matters
213. Correction of access determinations for clerical
mistakesetc 212

214. Reservation ofapacity during an access dispute 212
215. Subsequent service providers bound by access

determinations 212
216. Regulations about the costs to be paid by parties to
access dispute 213

Chapter 6Ad Access disputed non-
scheme pipelines

Part 18 Interp retation and application
216A. Definitions 214

page xviii Version 00-g0-03 As at 06 Apr 2019

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Contents
216B. Meaning of prospective user 215
216C. Application of Chapter 216
216D. Application of this Chapter to disputes arising
under Rules 216
216E. Chapter does not limit how disputes about access
may be raised or dealt with 216
Part 20 Negotiation of access
216F. Access proposals 217
216G. Duty to negotiate in good faith 217
216H. Notification of access dispute 217
216l.  Parties to an access dispute 218
Part 30 Reference of dispute to arbitration
216J. Reference of djute 219
216K. Selection of arbitrator 219
216L. Determination of access giste 220
216M. Principles to be taken into account 221
216N. Restrictions oraccess determinations 221
2160. Arbitrator's power to terminate arbitration 222
216P. Access seeker's right to terminate arbitration 223
Part 46 Compliance with access determinations
216Q. Compliance with access determinations 223
Part 58 Variation of access determinations
216R. Variation of access determinations 224
Part 68 Hearing procedures
216S. Hearing procedures 224
Part 70 Miscellaneous matters
216T. Correction of access determinations for clerical
mistakes etc 225
216U. Reservation of capacity during an access dispute 226
216V. Costs of ditration 226
Chapter 70 The Natural Gas
Services BulletinBoard
Part 10 The Bulletin Board Operator
217. The Bulletin Board operator 227
218. Obligation to establish and maintain the Natural
Gas Services Bulletin Board 227
219. Other functons of the Bulletin Board operator 227
As at 06 Apr 2019 Version 00-g0-03 page xix

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Contents
220. Powers of the Bulletin Board operator 228
221. Immunity of the Bulletin Board operator 228
222. Fees for services provided 229

Part 20 Bulletin Board information
223. Obligation to givaenformation to the Bulletin

Board operator 229
224, Person cannot rely on duty of confidence to avoid

compliance with obligation 230
225. Giving to Bulletin Board operator false and

misleading information 230
226. Immunity of persons givingiformation to the

Bulletin Board operator 230

Part 38 Protection of information
227. Protection of information by the Bulletin Board

operator 231
228. Protection of information by employees etc of the
Bulletin Board operator 232

Chapter 86 Proceedings under the
National Gas Law
Part 16 Proceedings generally

229. Instituting civil proceedings under this Law 235
230. Time limit within which proceedings maye
instituted 235

Part 20 Proceedings for breaches of this Law,
Regulations or the Rules
231. AER proceedings for breaches of this Law,

Regulations or the Rules thate not offences 236
232. Proceedings for declaration that a person is in

breach of a conduct provision 238
233. Actions for damages by persons for breach of

conduct provision 239

Part 30 Matters relating to breaches of this
Law, the Regulations or the Rules
234. Matters for which there must be regard in

determining amount of civil penalty 239
235. Breach of a civil penaltprovision is not an
offence 240
page xx Version 00-g0-03 As at 06 Apr 2019

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Contents

236. Breaches of civil penalty provisions involving

continuing failure 240
237. Conduct in breach of more than 1 civil penalty

provision 240
238. Persons involved in breach of civil penalty

provision or conductnovision 241
239. Attempt to breach a civil penalty provision 241
240. Civil penalties payable to the Commonwealth 241

Part 48 Judicial review of decisions under this

Law, the Regulations and the Rules

241. Definition 241
242. Applications for judicial review of decisions of the

AEMC 242
243. Applications for judiciakeview of decisions of the

Bulletin Board operator 242

Part 58 Merits review and other
non-judicial review
Division 1 8 Interpretation
244, Definitions 243

Division 28 Merits review for reviewable
regulatory decisions

245. Applications for review 247
246. Grounds for review 248
247. By when an application must be made 249
248. Tribunal must not grant leave unless serious issue

to be heard and determined 249

249. Leave must be refused if application is about an
error relating to revenue amountsdelspecified

threshold 250
250. Tribunal must refuse to grant leave if submission

not made or is made late 251
251. Tribunal may refuse to grant leave to service

provider in certain cases 251
252. Effect of application on operation of revievab

regulatory decisions 252
253. Intervention by others in a review without leave 253
254, Leave for reviewable regulatory decision process

participants 253
255. Leave for user or consumer intervener 253

As at 06 Apr 2019 Version 00-g0-03 page xxi

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Contents
256. Interveners may raise new grounds for review 254
257. Parties to a review under this Division 255
258. Matters that parties toraview may and may not
raise in a review 255
258A. Matters that may and may not be raised in a review
(designated reviewable regulatory decisions) 256
259. Tribunal must make determination 258
260. Target time limit for Tribunal for making a
determination under this Division 261
261. Matters to be considered by Tribunal in making
determination 262
262. Assistance from NCC in certain cases 266
Division 38 Tribunal review of AER information
disclosure decisions under sectioB29
263. Application for review 267
264. Exclusion of public in certain cases 267
265. Determination in the review 267
266. Tribunal must be taken to have affirmed decision if
decision not made within time 268
267. Assistance from the AER in certain cases 268
Division 40 General
268. Costs in a review 269
2609. Amount of costs 270
269A. Costs not to be passed on 271
270. Review of Part 271
Part 68 Enforcement of access determinations
271. Enforcement of access determinations 272
272. Consent injunctions 273
273. Interim injunctions 273
274. Factors relevant to granting a restraining injunction 273
275. Factors relevant to granting a mandatory injunction 274

276. Discharge or variation of injunction or other order 274
Part 78 Infringement notices

277. Power to serve notice 274
278. Form of notice 275
279. Infringement penalty 276
280. AER cannot institute proceedings while
infringement notice o foot 276
281. Late payment of penalty 276
page xxii Version 00-g0-03 As at 06 Apr 2019

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Contents
282. Withdrawal of notice 277
283. Refund of infringement penalty 277
284. Payment expiates breach of civéralty provision 277
285. Payment not to have certain consequences 278
286. Conduct in breach of more than 1 civil penalty
provision 278
Part 80 Further provision for corporate
liability for breaches of this Law etc
287. Definition 278
288. Offences and breaches by corporations 279
289. Corporations also in breach if officers and
employes are in breach 279
Chapter 96 The making of the
National GasRules
Part 18 General
Division 18 Interpretation
290. Definitions 280
Division 28 Rule making tests
291. Application of national gas objective 282
292. AEMC must take intaccount form of regulation
factors in certain cases 282
293. AEMC must take into account revenue and pricing
principles in certain cases 283
Part 28 Initial National Gas Rules
294, Initial National Gas Rules for WA 283
294CA. South Australian Mister may make consequential
Rules relating to rate of return instrument 284
294F. South Australian Minister to make initial Rules
relating to access to neathemepipelines 285
Part 36 Procedure for the making of a Rule by
the AEMC
295. Initiation of making of a Rule 286
296. AEMC may make more preferable Rule in certain
cases 287
297. AEMC may make Rules that are consediato a
Rule request 287
298. Content of requests for a Rule 287
As at 06 Apr 2019 Version 00-g0-03 page xxiii

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Contents
299. Waiver of fee for Rule requests 287
300. Consolidation of 2 or more Rule requests 288
301. Initial consideration of request for Rule 288
302. AEMC may request further information from Rule
proponent in certain cases 290
303. Notice of proposed Rule 290
304. Publication of norcontroversial or urgent final
Rule determination 291

305. AFast tracko Rules where previous pub
consultation by gas market regulatory body or an

AEMC review 292
306. Right to make written submissions and comments 294
307. AEMC may hold public hearings before draft Rule

determination 294
308. Draft Rule determination 294
3009. Right to make written submissions atmimments

in relation to draft Rule determination 296
310. Prefinal Rule determination hearing may be held 296
311. Final Rule determination 297

312. Further draft Rule determination may be made
where proposed Rule is a proposed more

preferalle Rule 299
313. Making of Rule 299
314. Operation and commencement of Rule 299
315. Rule that is made to be published on website and

made available to the public 300
316. Evidence of the National Gas Rules 300

Part 40 Miscellaneous provisions relating to
rule making by the AEMC

317. Extension of periods of time in Rumaking

procedure 300
318. AEMC may extend period of time for making of

final Rule determination for further consultation 301
319. AEMC may publish written submissions and

comments unless confidential 302

320. AEMC must publicly report on Reak not made
within 12 months of public notification of requests 303

page xxiv Version 00-g0-03 As at 06 Apr 2019

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Contents

Chapter 100 General

Part 18 Provisions relating to applicable
access arrangements

321. Protectionof certain preexisting contractual rights 304
322. Service provider may enter into agreement for

access different from applicable access

arrangement 305
323. Applicable access arrangements continue to apply

regardless of who provides pipeline service 305

Part 28 Handling of confidential information
Division 1 8 Disclosure of confidential information
held by AER

324. Authorised disclosure of information given to the

AER in confidence 305
325. Disclosure with prior written consent is authorised 306
326. Disclosure for purposes of court and tribunal

proceedings and to amal natural justice 306
327. Disclosure of information given to the AER with

confidential information omitted 306
328. Disclosure of information given in confidence does

not identify anyone 307
329. Disclosure of confidential information autiiged

if detriment does not outweigh public benefit 307

Division 2 8 Disclosure of confidential information

held by relevant Ministers, NCC and AEMC

330. Definitions 310
331. Confidentiality of information received for scheme

procedure purpose and for making of scheme

decision 311

Part 36 Miscellaneous
332. Failure to make a decision under this Law or the

Rules within time does not invalidate the decision 313
333. Withdrawal of applications relating to coverage or

reclassification 313
334. Notification of Ministers of participating
jurisdictionsof receipt of application 314
335. Relevant Minister may request NCC to give
information or assistance 314
336. Savings and transitionals 315
As at 06 Apr 2019 Version 00-g0-03 page xxv

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Contents

Schedulel 8 Subject matter for the
National GasRules

Schedule2 8 Miscellaneous
provisions relating
to interpretation

Part 16 Preliminary
1. Displacement of Schedule by contrary intention 326

Part 20 General

2. Law to be construed not to exceed legislative

power d Legislature 326
3. Vacant provision 327
4, Material that is, and is not, gaf Law 328
5. References to particular Acts and to enactments 328
6. References taken to be included in Act or Law

citation etc 329
7. I nterpretationsporpose achB8260ving Lawbd
8. Use of extrinsic material in interpretation 330
9 Compliancewith forms 332

Part 38 Terms and references
10. Definitions 332
11. Provisons relating to defined terms and gender

and number 337
12. Meaning of may and must etc 337
13. Words and expressions used in statutory

instruments 337
14. References to Minister 338
15. Production of records kept in computers etc 339
16. References to this jurisdiction to be implied 339
17. References to officers and holders of offices 340
18. Reference to certain provisions of Law 340

Part 46 Functions and powers
19. Performance of statutpfunctions 341
20. Power to make instrument or decision includes

power to amend or repeal 342
21. Matters for which statutory instruments may make

provision 342
22. Presumption of validity and power to make 343

page xxvi Version 00-g0-03 As at 06 Apr 2019

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Contents
23. Appointments may be made by name or office 344
24, Acting appointments 344
25. Powers of appointment imply certain incidental
powers 346
26. Delegation 347
27. Exercise of powers between enactment and
commencement 348
27A. WA modifications of claus@7 351
Part 58 Distance and time
28. Matters relating to distance and time 351
Part 66 Service of documents
29. Service of documents and meaning of service by
post etc 352
30. Meaning of service by post etc 353
Part 76 Evidentiary matters
Division 18 Publication on websites
31. Definitions 354
32. Publication of decisions on websites 355
Division 28 Evidentiary certificates
33. Definitions 355
34. Evidentiary certificate AER 356
35. Evidentiary certificate3 AEMC 358
36. Evidentiary certificate® NCC 358
37. Evidentiary certificate® relevant Minister and
CommonwealtiMinister 359
38. Evidentiary certificate® Bulletin Board operator 359
Part 8¢ Commencement of this Law and
statutory instruments
39. Time of commencement of this Law or a provision
of this Law 360
40. Time of commencement of a Rule 360
Part 96 Effect of repeal, amendment or
expiration
41. Time of Law, the Regulations or Rules ceasing to
have effect 360
42. Repealed Law, Regulation or Rule provisions not
revived 361
As at 06 Apr 2019 Version 00-g0-03 page xxvii

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Contents

43. Saving of operation of repealed Law, Regulation or
Rule provisions 361

44, Continuance of repealed provisions 362

45, Law and amending Acts to be read as one 362
Part 100 Offences under this Law

46. Penalty at foot of provision 362

47. Penalty other than at foot of provision 363

48. Indictable offences and sumary offences 363

49. Double jeopardy 364

50. Attempts and incitement 365
Part 116 Instruments under this Law

51 Schedule applies to statutanstruments 365

51A. Rate of return instrument construed not to exceed
the legislative power of the Legislature of this
jurisdiction or the powers conferred by thisid.a 366
52. National Gas Rules to be construed so as not to
exceed the legislative power of the Legislature of
this jurisdiction or the powers conferred by this

Law 366
53. Invalid Rules 368
53A. Invalid rate of return instrument 368

Schedule3d Savings and
transitionals
Part 18 General

1. Definitions 370
2. Schedule sybct to jurisdictional transitional
arrangements in jurisdictional legislation 373
Part 28 General savings provision
3. Saving of operation of old access law and Gas
Code 373
Part 30 Classification and coverage of
pipelines
4. Pending applications for the classification of
pipelines lapse 374
5. Old scheme coverage determinations 374
6. Old scheme covered transmission pipelines 374
7. Old scheme covered distribution pipelines 374
page xxviii Version 00-g0-03 As at 06 Apr 2019

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Contents

8. Pending coverage applications under old scheme

(before NCC recommendation) 375
9. Pending relevant Minister decisions in relation to

coverage under old scheme 375
10. Pending relevant Minister decisions in relation to

coverage that are reviewedder old scheme 376
11. Pending old scheme coverage determinations

where no applications for review under old scheme 378
12. Pending old scheme coverage determinations

where applications for review under old scheme on

foot 378
13. Pending old sheme necoverage determinations

where no applications for review under old scheme 379
14. Pending old scheme ramverage determinations

where applications for revieunder old scheme on

foot 380
15. Pending coverage revocation applications under

old scheme (before NCC recommendation) 381
16. Pending relevant Minister decisions in relation to

coverage revocation under old scheme 381
17. Pending relevant Mister decisions in relation to

coverage revocation that are reviewed under old

scheme 382
18. Pending old scheme coverage revocation

determinations where rapplications for review

under old scheme 384
19. Pending old scheme coverage revocation

determinations where applications for review

under old scheme on foot 385
20. Pending old scheme coverage fremocation

determinations where no applications for review

under old scheme 386
21. Pending old scheme coverage fremocation

determinations where applications for review

under old scheme on foot 386
22. Binding no-coverage determinations 388
23. Pending applications for binding fwoverage

determinations (before NCC recommendation) 388
24, Pending relevant Minister decisions for binding

no-coverage determinations under old scheme 388

As at 06 Apr 2019 Version 00-g0-03 page xxix

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Contents

25. Pending redvant Minister decisions in relation to

binding necoverage determinations that are

reviewed under old scheme 389

Part 48 Access arrangements
26. Current access arrgements (other than old

scheme limited access arrangements) 391
27. Old scheme limited access arrangements 391
28. Access arrangements submitted but not approved

or rejected before repeal of old scheme 392
29. Access arrangement revisiosigomitted but not

approved or rejected before repeal of old scheme 393
30. Certain provisions of the Gas Code to continue to

apply to current and proposed accaigsangements 394
31. Certain decisions relating to certain access

arrangements are reviewable regulatory decisions

for purposes of Chapt8&rPart5 of the Law 395
32. Limited access arrangements submitted but not

approved before repeal of old scheme 396
33. Extensions and expansions policies 397
34. Queuing policies 397

Part 50 Price regulation exemptions
35. Old scheme price regulation exemptions 397
36. Pending applications for price regulation

exemptions 397
37. Pending Commonwealth Minister decisions for

price regulation exemptions 398

Part 68 Structur al and operational separation

(ring fencing)

38. Definitions 399
39. Compliance with certain old scheme ring fencing

requirements sufficient compliance fon@®nth

period 400
40. Existing waivers of ring fencing obligations 400
41. Additional ring fencing obligations 401

Part 78 Access disputes
42. Non-finalised access disputes 401

page Xxx Version 00-g0-03 As at 06 Apr 2019

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Contents
Part 80 Investigations and proceedings
43. Investigations into breaches and possible breaches
of the old access law or Gas Code 402
44, AER may conduct investigations into breaches or
possible breaches of Gas Pipelines Access Law not
investigated by a relevant Regulator 403
45. AER may bring proceedings in relation to breaches
of old access law and Gas Code 403
Part 90 Associate contracts
46. Pending associate contract approvals dina
approved after commencement day 404
47. Pending associate contracts approvals that are not
approved 404
48. Approved associate contracts 406
Part 108 Other
49, Pending and final tender approval requests lapse 406
50. Decisions approving final approval requests 406
51. Rights under certain change of law provisions
agreements or deeds not to be triggered 407
52. References to relevant Regulator in access
arrangements 407
53. Old scheme classifications and scheme participant
determinations 407
Part 170 Transitional provisions for rate of
return instrument
95. Definitions 408
96. Making first rateof return instrument if review not
completed before commencement 409
97. Making first rate of return instrument if review
completed before commencement 410
98. Application of this Law to particular decisions 411
Notes about the Western Austrabn
National Gas Acces$aw text
Compilation table 412
As at 06 Apr 2019 Version 00-g0-03 page xxxi

Published on www.legislation.wa.gov.au






Western Australia

National Gas Access (WA) Act 2009

An Act to establish a framework to enable third parties to gain
access to certain gas pipeline services, to amend tBas Pipelines

Access (Westn Australia) Act1998and various other Acts, and for
other purposes

The Parliament of Western Australia enacts as follows:
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Part 1 Preliminary

s. 1

Part 18 Preliminary

1 Short title
Thisis theNational Gas Access (WA) Act 2009

2. Commencement

This Actcomes into operation as followds

(a) sectionsl and 25 on the day on which this Act
receives the Royalssent;

(b) the rest of the Acd on a day fixed by proclamation,
and different days may be fixed for different provisions.

3. Terms used in this Act

(1) Inthis Actd

National Gas Access (Western Australia) Lameans the
provisions applying because séction7;

National Gas Access (Western Australia) Regulationsans
the provisions applying because of secon

South Australian Actmeans thd&lational Gas (South Australia)
Act 20080f South Australia as amended from time to time.

(2) Words and exgessions used in the National Gas Access
(Western Australia) Law (whether or not defined in
section9(1)) and in this Act have the same respective meanings
in this Act as they have in that Law.

(3) This section does not apply to the extent that the cbotex
subject matter otherwise indicates or requires.

4. Crown bound

This Act, the National Gas Access (Western Australia) Law and
the National Gas Access (Western Australia) Regulations bind
the Crown in right of the State and, so far as the legislative
power of the Parliament permits, the Crown in all its other
capacities.
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s.5

5. Application to coastal waters

(1) This Act, the National Gas Access (Western Australia) Law and
the National Gas Access (Western Australia) Regulations apply
in the coastal waters this State as if the coastal waters were
within the limits of the State.

(2) In this sectiord

adjacent area in respect of the Stateeans the adjacent area of
this jurisdiction under the National Gas Access (Western
Australia) Law (as defined in sgan 9(1) of this Act);

coastal watersin relation to this State, means any sea that is on
the landward side of the adjacent area in respect of the State but
is not within the limits of the State.

6. Extra-territorial operation

It is the intention oftie Parliament that this Act, the National
Gas Access (Western Australia) Law and the National Gas
Access (Western Australia) Regulations should, so far as
possible, operate to the full extent of the exénaitorial
legislative power of the State.

6A. Extension to certain pipelines for hauling gas other than
natural gas

(1) The National Gas Access (Western Australia) Law and the
National Gas Access (Western Australia) Regulations apply to a
pipeline for hauling gas other than natural gas if the pipeline
constitutes or is part of a system for which a licence is in force
under ParRA of theEnergy Coordination Act994

(2) Subsectior{l) has effect

(@) despite the provisions of the National Gas Access
(Western Australia) Law and the National Gas Asces
(Western Australia) Regulations; and

(b) as if, for the purposes of that subsection, a reference in
that Law and those Regulations to natural gas were
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S. 6B

amended to include a reference to gas other than natural
gas.

(3) In this sectiord
gas other thamatural gasmeans substances whigh

(a) arein a gaseous state at standard temperature and
pressure; and

(b) consist ofd
(i) naturally occurring hydrocarbons; or

(i) a naturally occurring or manufactured mixture of
hydrocarbons and nemydrocarbons, the
principal constituent of which is propane,
propene, butanes, butenes or a mixture of all or
any of those substances or kinds of substances.

6B. Interpretation Act1984does not apply

(1) Thelnterpretation Actl984does not apply to thdational Gas
Access (Western Australia) Law, to regulations under ant
to Rules under the National Gas Access (Western Australia)
Law.

(2) Despite subsectiofi), sectior25 of thelnterpretation ActL984
applies to the making of regulations undartB.
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National Gas Access (Western Australia) Law and its Part 2
regulations

s. 7

Part 20 National Gas Access (Western Australia)

(1)

(2)

TA.

(1)

(2)

3)

(4)

Law and its regulations

National Gas Access (Western Australia) Law

The Western Australian National Gas Access Lawdext
(a) applies as a law of Western Australia; and

(b) as so applyingnay be referred to as the National Gas
Access (Western Australia) Law.

In subsectior{l) &

Western Australian National Gas Access Law texéans the
text that results from modifying the National Gas Law, as set
out in the South Australian Act Schéddor the time being in
force, to give effect to sectiofA(3) and(4) and Schedulg.

Amendments to Schedule to South Australian Act

This section applies if, after the day on which the South
Australian Act receives the Royal Assehi Parliamet of

South Australia enacts a provision to make an amendment to the
Schedule to the South Australian Act as in force from time to
time (anSA Schedule amendment

The Minister may by order declare that an SA Schedule
amendment is relevant to the Warst Australian National Gas
Access Law text.

If the Minister has not declared that an SA Schedule amendment
is relevant, the Western Australian National Gas Access Law
text remains as if the amendment had not been made.

If the Minister has declad that an SA Schedule amendment is
relevant, the Western Australian National Gas Access Law text
remains, until the beginning of the day fixed by subsectdn

as if the amendment had not been made.
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Part 2 National Gas Access (Western Australia) Law and its
regulations

s. 7B

(5) The day fixed is the day on which the order iblmined in the
Government Gazettmless a later day is specified in the order,
in which case it is the day specified.

(6) Subsectior{4) does not give an SA Schedule amendment any
earlier effect in this State than it has in South Australia.

7B. Regulations amending Scheduld consequentially

The Governor may make regulations under this section
amending Schedulkas is necessary or expedient to deal with
consequences of

(&) an SA Schedule amendment; or
(b) giving effect to sectio@A(3) or(4).

8. National Gas Access (Western Australia) Regulations

The regulations in force for the time being under Bért

(@) apply as regulations in force for the purposes of the
National Gas Access (Western Australia) Law; and

(b) as so applying may kreferred to as the National Gas
Access (Western Australia) Regulations.

0. Terms used in National Gas Access (Western Australia)
Law and its regulations

(1) Inthe National Gas Access (Western Australia) Law and the
National Gas Access (Western AustraiR@gulationd

adjacent area of another participating jurisdictiomeans the
offshore area of a State other than this State or of the Northern
Territory within the meaning given in secti@rof theOffshore
Petroleum and Greenhouse Gas Storage2R060of the
Commonwealth;

adjacent area of this jurisdictioomeans the offshore area of the
State within the meaning given in sectibof theOffshore
Petroleum and Greenhouse Gas Storage2R06of the
Commonwealth;
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National Gas Access (Western Australia) Law and its Part 2
regulations

Court means the Supreme Court of Westaustralia;

designated Ministemeans the Minister to whom the
administration of this Act has been committed;

dispute resolution bodyneansd
(@) inrelation to an ERA pipeline, the WA arbitrator;

(b) inrelation to any other pipeline, the Australiamelegy
Regulator established by sectidhAE of theTrade
Practices Actl9740f the Commonwealth;

ERA pipelinemeans a pipeline other thén
(&) an international pipeline; or

(b) any other pipeline for which secti@of the National
Gas Access (Westehustralia) Law defines the
Airel evant Ministero to mean a per
Minister responsible for the administration of tAist;

Legislature of this jurisdictionmeans the Parliament of
Western Australia;

National Gas Lawor this Law means the Nanal Gas Access
(Western Australia) Law;

regulator meansd
(8 inrelation to an ERA pipeline, the ERA;

(b) inrelation to any other pipeline, the Australian Energy
Regulator established by sectidhAE of theTrade
Practices Actl9740f the Commonwaith;

this jurisdiction means the State of Western Australia;

WA arbitrator means the Western Australian Energy Disputes
Arbitrator under Par Division 3 of theEnergy Arbitration and
Review ActL998

(2) A pipeline that is an offshore Western Ausaalpipeline as
defined in sectio3(1) of theAustralian Energy Market
Act 2004 0f the Commonwealth is to be regarded as being
situated wholly within Western Australia for the purpose of
determining who is the relevant Minister under the National Gas
Access (Western Australia) Law.
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Part 2 National Gas Access (Western Australia) Law and its
regulations

s.9

(3) TheActs Interpretation Act915 and other Acts, of South
Australia do not apply to the National Gas Law as set out in the
Schedule to the South Australian Act in its application, with
modifications, as a law of Western #talia.

[Section 9 amended: Nd2 of 2010 s184.]
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Regulations for the National Gas Access (Western Australia) Part 3
Law

s. 10

Part 30 Regulations for the National Gas Access
(Western Australia) Law

10. Making regulations

(1) The Governor, acting with the advice and consent of the
Executive Council, may make regulations compéated by, or
necessary or expedient for giving effect to, the National Gas
Access (Western Australia) Law.

(2) Without limiting subsectioifl), the regulations may prescribe
fees in respect of any matter under the National Gas Access
(Western Australial.aw, and provide for the waiver or refund
of such fees.

(3) Regulations under this Part may
(@) be of general or limited application;

(b) vary according to the persons, times, places or
circumstances to which they are expressed to apply;

(c) inrelation to fees, prescribe differential fees or provide
for fees to be determined according to prescribed
factors.

(4) Once the Governor has made a regulation prescribing 1 or more
pipelines to be designated pipelines for the purposes of the
definition o designated pipelinén section2 of the National
Gas Access (Western Australia) Law, the Governor cannot
make another regulation that prescribes any other pipeline to be
a designated pipeline.

(5) Regulations under this Part may be made only on thempas
recommendation of the Ministers of the participating
jurisdictions.

(6) Regulations under this Part have to be published in the
Government Gazette
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Part 3

s. 11

Regulations for the National Gas Access (Western Australia)
Law

11
(1)

(2)

3)

(4)

Regulations may deal with transitional matters

Without limiting the generality of sectiakD, the regulations
may deal with matters of a transitional nature relating to the
transition from the application of provisions of the Gas
Pipelines Access Law to the application of provisions of the
National Gas Access (Western Australia) Law.

Any provision of the regulations that deals with a matter of a
transitional nature under subsect{@y may be expressed to

take effect from a time that is earlier than the beginning of the
day on which the regulations containing the provision are made,
not beinga time earlier than the commencement of this section.

If a provision of the regulations is expressed to take effect from
a time that is earlier than the beginning of the day on which the
regulations containing the provision are published in the
Govenment Gazettghe provision must also provide that the
provision does not operate sods

(&) to prejudicially affect the rights of a person (other than
the rights of a Minister of a participating jurisdiction or
an entity involved in the administratiah the Gas
Pipelines Access Law or the National Gas Access
(Western Australia) Law) existing before the day of
publication of those regulations; or

(b) toimpose liabilities on any person (other than liabilities
imposed on a Minister of a participatingigdiction or
an entity involved in the administration of the Gas
Pipelines Access Law or the National Gas Access
(Western Australia) Law) in respect of anything done or
omitted to be done before the day of publication of those
regulations.

In this £ctiond

Gas Pipelines Access Lalmas the meaning that the term had
under sectiord(1) of theGas Pipelines Access (Western
Australia) Act1998before the commencement of this section;
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Regulations for the National Gas Access (Western Australia) Part 3
Law

s. 11

matters of a transitional naturéncludes matters of an
application or savings nature;

National Gas Access (Western Australia) Lameans the
provisions applying from time to time because of secficand

it includes Rules made and in force under those provisions from
time to time.
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Part 4

s. 12

Cross vesting of functions and powers

Part 49 Cross vesting of functions and powers

12

(1)

(2)

13.

14.

Conferral of powers on Commonwealth Minister and
Commonwealth bodies to act in this State

The Commonwealth Minister and the Commonwealth bodies
have power to do acts in or in relation to this State in the
performance or exercise of a function or power expressed to be
conferred on them respectively by the national gas legislation of
another participating jurisdiction.

In subsectior{l) d

Commonwealth bodiesneans any of the following:
(@) the AER;
(b) the NCC;
(c) the Tribunal.

Conferral of powers on Ministers of otherparticipating
States and Territories to act in this State

The Minister of another participating jurisdiction has power to

do acts in or in relation to this State in the perfanae or

exercise of a function or power expressed to be conferred on the
Minister by the national gas legislation of another participating
jurisdiction.

Conferral of functions or powers on State bodies

If the national gas legislation of another peaEipating

jurisdiction confers a function or power on the Minister or
another agency or instrumentality of this State constituted by a
law of this State, the Minister or the other agency or
instrumentality®

(&) may perform that function or exercise tpatver; and

(b) may do all things necessary or expedient to be done in
connection with the performance or exercise of that
function or power.
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s. 15

Part 50 General

15. Exemption from taxes
(1) Any duty or other tax imposed by or under a law of this State is
nat payable in relation té
(&) an exempt matter; or
(b) anything done (including, for example, a transaction
entered into or an instrument or document made,
executed, lodged or given) because of, or arising out of,
an exempt matter.
(2) In this sectiord
exempt mattemeans a transfer of assets or liabilithes
(a) thatis made for the purpose of ensuring that a person
does not carry on a business of producing, purchasing or
selling natural gas or processable gas in breach of any
ring fencing requements of any national gas legislation
or for the purpose of the separation of certain businesses
or business activities from other businesses or business
activities of a person as required by an AER ring fencing
determination; and
(b) that the Minister ad the Treasurer declare from time to
time, by order notice of which is published in the
Government Gazettéo be an exempt matter for the
purposes of this section.
16. Actions in relation to cross boundary pipelines
(1) If a pipeline is a cross boundgipeline, any action taken under
the national gas legislation of a participating jurisdiction in
whose jurisdictional area a part of the pipeline is situated
(&) by, orin relation to, a relevant Minister; or
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Part 5

s. 16

General

(2)

3)

(4)

(b) by the Court within the meaning thatrm has in that
legislation in relation to action taken by, or in relation
to, a relevant Minister,

is taken also to be taken under the national gas legislation of
each participating jurisdiction in whose jurisdictional area a part
of the pipeline is suated that other legislation d

(c) Dby, orin relation to, a relevant Minister within the
meaning that term has in that other legislation; or

(d) by the Court within the meaning that term has in that
other legislation,
as the case requires.

Degite subsectiolfl), no proceeding for judicial review or for
a declaration, injunction, writ, order or remedy may be brought
before the Court to challenge or question any action, or
purported action, of a relevant Minister taken, or purportedly
taken, inrelation to a cross boundary distribution pipeline
unless this jurisdiction has been determined to be the
participating jurisdiction with which the cross boundary
distribution pipeline is most closely connected.
A reference in this sectioh
(a) toan action that is taken includes a referena@ to
(i) adecision or determination that is made; or
(i) an omission that is made;

(b) to a purported action that is purportedly taken includes a
reference to a purported decision or determination that is
purportedly made.

In this sectiord

cross boundary pipelineneansd
(&) across boundary transmission pipeline; or
(b) a cross boundary distribution pipeline.
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National Gas Access (WA) Act 2009
General Part 5

s. 17

17. Conferral of functions and powers on Commonwealth
bodies

(1) Clause2 of Schedule to the National Gas Access (Western
Australia) Law has effect in relation to the operation of any
provision of this Act, or any regulation forming part of the
National Gas Access (Western Australia) Regulations, as if the
provision or regulatiofiormed part of the National Gas Access
(Western Australia) Law.

(2) Subsectior{l) does not limit the effect that a provision or
regulation would validly have apart from the subsection.
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National Gas Access (WA) Act 2009

Part 6 Other local provisions
Division 1 Economic Regulation Authority
s. 18

Part 6 8 Other local provisions

Division 18 Economic Regulation Autority

18. Expertise of Director of Energy Safety to be used

In performing its functions under this Act the ERA is to make
appropriate use of the expertise of the Director of Energy Safety
under theEnergy Coordination Act994in relation to safety or
technical standards in the gas supply industry.

Division 20 Miscellaneous

109. Preservation of certain contracts relating to privatised
DBNGP system

(1) The national provisions do not affect the continuance or
operation of an exempt contract.

(2) Despitethe repeal of th&as Pipelines Access (Western
Australia) Act 199&ection 96, that section continues to apply
to a contract other than an exempt conteadf the references
insectom6 (1) and (2)(b) to Athe Codeodo w
relevant natinal provisions.

(3) In this sectiord
exempt contract

(&) means a contract in respect of which a declaration under
the Gas Corporation Ac1994Schedulé clauses was
in force immediately before the coming into operation of
the Dampier to Bunburyipeline Actl997Schedulet
clausel7(4); and

(b) includes a contract entered iriio

() in substitution for a contract referred to in
paragraph{@) or any provision of such a contract;
or

(i) by way of amendment of a contract referred to in
paragrap (a) or subparagrap(i;
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Other local provisions Part 6
Miscellaneous Division 2
s. 20

national provisionsmeans the National Gas Access (Western
Australia) Law, the Rules made under that Law, and the
National Gas Access (Western Australia) Regulations;

relevant national provisiongneans any of the national
provisions having the same purpose as a provision of the Gas
Code, as defined in the National Gas Access (Western
Australia) Law sectior.

20. Transitional provisions for Kalgoorlie to Kambalda pipeline

(1) This section applies to the pipeline to which liceRt.27,
granted under thBetroleum Pipelines Adi969 applies.

(2) A service provider has a period ofibnths after the day on
which sectiorB0 comes into operation (thmansitional period
within which tod

(@) submit to the ERA an access arrangetner

(b) apply for a determination that the pipeline be no longer a
covered pipeline; or

(c) apply under sectioh12 of the National Gas Access
(Western Australia) Law for a light regulation
determination.

(3) Despite section11(b) of the Nationabas Access (Western
Australia) Law, an application may be made in accordance with
subsectior{2)(c), even though there is no applicable access
arrangement for the pipeline, and Cha@érart2 Division 1
Subdivisionl of that Law applies to the applicatio

21 Regulations

(1) Without limiting the power to make regulations under Bart
the Governor acting with the advice and consent of the
Executive Council may make other regulations contemplated
by, or necessary or expedient for giving effect to, this A

(2) Regulations under subsecti@t) may make provision for and in
relation to the imposition and payment of fees and charges in
connection with the performance of functions the arbitrator has
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Part 6

Other local provisions

Division 2 Miscellaneous

S. 22

3)

(4)

(5)

22
1)

under this Act, to the extent that the costs connectdd wit
performing those functions are not covered by fees under the
National Gas Access (Western Australia) Regulations.

If it is inappropriate to prescribe a set fee or charge in
connection with the performance of a particular function the
regulations mayrovide for the method of calculating the fee or
charge, including calculation according to the cost of
performing that function.

Despite the National Gas Access (Western Australia) Law or
Rules made under that Law, regulations under subségdijon

may make provision for further matters to affect the setting of a
reference tariff for a reference service provided by means of a
distribution pipeline to the extent that the service is used for the
supply of natural gas to an end user prescribed by the
regulations to be a small use customer for the purposes of this
subsection.

Regulations under subsecti(t) may prescribe a period ending
not later than 3DecembeR031 as a period during which the
fixed principle referred to in clausel13(a)(ii) of he Revised
Access Arrangement for the Dampier to Bunbury Natural Gas
Pipeline dated 2November2006 applies despite anything in
the National Gas Access (Western Australia) Law or Rules
made under that Law, and during a period prescribed the fixed
principle applies accordingly.

Review of Act

The Minister is to causa person, other than an officer of a
department or body for which the Minister is responsible, to
carry out a reviewof the operation and effectiveness of this Act
as soon as is practble after the review day described in
subsectior{2) and, in the course of that review, consideration is
to be given, and regard is to be hadj to

(@) the effectiveness of the operations of the ERA and the
WA arbitrator; and
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National Gas Access (WA) Act 2009

Other local provisions Part 6
Miscellaneous Division 2
s.22

(b) the need for the comtsation of sectioi21(4) and5);
and

(c) any other matters that appear to the Minister to be
relevant to the operation and effectiveness of this Act.

(2) The review day is July2013 unless, before that day a licence
is granted under theetroleum Pipknes Act1969for a pipeline
that is to be partly in the jurisdictional area of this State and
partly in the jurisdictional area of the Northern Territory or
South Australia, in which case the review day is the day on
which the licence is granted.

(3) The person carrying out the review is to prepare and give to the
Minister a report based on the review within sufficient time to
enable the Minister to comply with subsect{di.

(4) The Minister is to prepare a response to the report and, as soon
as is pacticable after the response is prepared, and in any event
not more than 1ghonths after the review day described in
subsectior{2), cause the report and the response to be laid
before each House of Parliament.
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Part 7 Various Acts amended
Division 1 Gas Pipelines Access (Western Australia) Act 1998
S. 23

Part 70 Various Acts amended

Division 18 Gas Pipelines Access (Western Australia) A&98

23.

24,

Act amended

This Division amends théas Pipelines Access (Western
Australia) Act1998

Long title replaced

Delete the long title and insert:

An Act to provide for a review board and for an offigal who
may arbitrate certain disputes, and for related purposes.

25,

26.

27.

28.

Preamble deleted

Delete the preamble.

Sectionl amended

In sectionl d e Gas Pigelinds Access (Western Australia)
Act19980 and i nsert:

Energy Arbitration and Reviect 1998.

Sections? to 4 deleted

Delete sectiong to 4.

Section5 amended

Insectionr5 del ete Abindo and all
insert:

This Act binds
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National Gas Access (WA) Act 2009

Various Acts amended Part 7
Gas Pipelines Access (Western Australia) Act 1998 Division 1
s. 29

29.

30.

3L

32

33

34.

35.

Sections6 to 8 deleted
Delete section$§ to 8.

Parts 2 to 5 dele¢d
Delete Parts 2 to 5.

Part 6 heading replaced
Delete the heading to Pd&and insert:

Part 60 Review board and arbitrator

Part 6 Division 1 deleted
Delete Par6 Division1.

Part 6 Division 2 heading replaced
Delete the heading t®art6 Division2 and insert:

Division 20 Review board

Section49 amended

In sectiond49 in the definitionoBoardd el et e AWestern
Australian Gas Review Boardo and ins

Western Australian Electricity Review Board

Part 6 Division 2 Subdivision 2 heading replaced
Delete the heading to P&tDivision 2 Subdivisior2 and insert:

Subdivision2 d Western Australian Electricity Review
Board established
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Part 7 Various Acts amended

Division 1 Gas Pipelines Access (Western Australia) Act 1998

s. 36

36. Section50 amended

(1) Insector50( 1) del ete AWesteBmarAdusstr al i an
and insert:
Western Australian Electricity Review Board
(2) After section50(1) insert:
(2A) The Board has functions under tBkectricity Industry
Act2004

37. Section57 amended
Insection5 7( 1) del ete Athe Gas Pipelines
Australia) Law ando.

38. Section59 amended
Insection5 9 ( 4) del ete ASubject to the Gas
(Western Australia) Law, a partyo an
A party

39. Section61 amended
In section6l in the definition ofirbitratord e | et e A Gas o and
insert:
Energy

page 22 Version 00-g0-03 As at 06 Apr 2019

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Various Acts amended Part 7
Gas Pipelines Access (Western Australia) Act 1998 Division 1
s. 40

40. Part 6 Division 3 Subdivision2 heading amended

In the heading to Paét Division3 Subdivisior2 d e Gamt e
and insert:

Energy

41 Section62 amended

Insecton6 2 ( 1) del ete AGaso and insert:

Energy

42. Section73 amended

In section73(1):
(a) delete paragraph{g) and (c) and insert:

(@) by or under thélational Gas Access (WA)

Act 2009 or
(b) by or under thé&lectricity Industry AcR004
or
(b) afterparagrapf d) del ete fiando and insert

or

43, Section74 amended
After section74(2) insert:
(3) Regulations referred to in subsect{d@) may make

provision for and in relation to the imposition and
payment of fees and charges in connection with the
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Part 7

Various Acts amended

Division 1 Gas Pipelines Access (Western Australia) Act 1998

S. 44

44,

45,

46.

performance of functions the arbivahas under those
regulations.

(4) Ifitis inappropriate to prescribe a set fee or charge in
connection with the performance of a particular
function the regulations may provide for the method of
calculating the fee or charge, including calculation
accading to the cost of performing that function.

Section76 amended

In section76:
@ del ete fiunder the Codeodo and inser

in performing functions referred to in sectié8(1)

(b)) del ete Al ocal Regulatoramad define
insert:

Economic Regulation Authority established by the
Economic Regulation Authority A2003

Section77 amended

Insectionf 7 del ete fAprovided for by the G
(Western Australia) Law and the regu

involvedinperfe mi ng t he arbitratords functi

Section81 amended

Insecton81 del ete Aunder this Acto.
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Various Acts amended Part 7

Economic Regulation Authority Act 2003 Division 2
s. 47

47.

Section82 amended

(1) Insector82 (2) after fAcalledo insert:

the fiWestern Australian Energy Dis
Account 0, acordinuationoftte adcauntb e a
formerly called

(2) Delete sectio®2(3)(a)(ii) and insert:

(i) fees and charges payable to the
arbitrator or the Board in connection
with the performance of the functions of
the arbitrator or the Board;

48, Section87 dekted
Delete sectio7.
49, Section88 deleted
Delete sectior88.
50. Parts 7 and 8 deleted
Delete Part§ and 8.
51 Schedules deleted
Delete Schedul& and its Appendix and Scheduzand 3.
Division 20 Economic Regulation Authority Ac2003
52 Act amended
This Division amends thEconomic Regulation Authority
Act2003
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Part 7 Various Acts amended
Division 2 Economic Regulation Authority Act 2003
s. 53
53. Section25 amended
In section25:

(@) delete paragrapft) and insert:

(c) the functions it is given by or under the
National Gas Access (WA) Act 20@&d

(b) after each of paragrapi{a), (b) and (d) insert:

and

54, Section28 amended

(1) Insecton28( 3) (b) del ete 36()eEftherred to in
Gas Pipelines Access (Western Australia)@98or 6 and
insert:

given by or under thBational Gas Access
(WA) Act 200%r referred to in

(2) Insection2 8 ( 5) ( bGas Ripelines tAecessi(Western
Australia) Act1998 must send a copy of the direction to the
Code Registrar within the meaning of

National Gas Access (WA) Act 20@&ust send

a copy of the direction to the Australian Energy
Market Commission established by secttoof
the Australian Energy Market Commission
Establishment AQ004of South Australia.
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Various Acts amended Part 7
Electricity Industry Act 2004 Division 3
s. 55

55.

56.

57.

58.

59.

Section32 amended

Insection32 (1) del et e césSEVesteldi pel i nes
Australia) Lawo and insert:

National Gas Access (Western Australia) Law

Division 38 Electricity Industry Act2004

Act amended
This Division amends thElectricity Industry Ac2004

Section3 amended

In section3:
(@) in the definition ofarbitratord e | &as&ipdiines
Access (Western Australia) Akd98 and i nsert :

Energy Arbitration and Review At998

(b) inthe definition oBoardd e | &as®ipdiines Access
(Western Australia) A998 and i nsert:

Energy Arbitration and Review At998

Section113 deleted
Delete sectiol13.

Section125 amended
Delete sectiori25(2)(b) and insert:

(b) make other provisions that it is necessary or
convenient to make,
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Part 7 Various Acts amended
Division 3 Electricity Industry Act 2004
s. 60

(2) After sectionl25(2) inset:

(3A) Regulations that, immediately before the day on which

60.
1)

(2)

3)

theNational Gas Access (WA) Act 20€€ction59(1)
comes into operation, apply provisions of Gas
Pipelines Access (Western Australia) A868
continue to have the effect they had immeslia
before that day until the contrary intention appears
from a regulation made after that day.

Section130 amended

In section130(1) in the definition ofjas pipelines access
provisionsd el et e fiSohaddl ensert:

Schedul€l as in forcammediately before the day on
which theNational Gas Access (WA) Act 2009
section51 deleted it.

In sectionl 3 0 ( 8 ) Gakb ®ipetineseAccss (Western
Australiap and i nsert:

Energy Arbitration and Review

Delete sectiori30(9) and insert:

(9) For proceedings to which subsect{@) extends the
provisions described in that subsection, sectiof{g)
and59(4) of those provisions apply only to the extent
that it is consistent with the Code for them to apply.
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Various Acts amended Part 7
Energy Coordination Act 1994 Division 4
s. 61

61

62.

63.

64.

65.

Section133 amended
Insectionl 33 (1) before Ain connection
in relation to the imposition and payment of fees and

charges in connection with any matter under this Act,
including

Division 46 Energy Coordination Actl994

Act amended

This Division amends #hEnergy Coordination Act994
Section11J deleted
Delete sectiori1J.

Section11M amended

In sectionl1M(5) delete paragragha) and Aor o after
insert:

(@) the National Gas Access (Western Australia)
Law; or

Section11lV amended
Delete sectiod1V(2) and insert:

(2) A licence does not have effect to the extent that it
would be inconsistent with the National Gas Access
(Western Australia) Law.
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Part 7

Various Acts amended

Division 5 Other Acts amended

S. 66

66.

67.

68.
1)
(2)

69.
1)

Section11ZAC amended
Delete sectiod1ZAC(4)(b) and insert:

(b) an accesarrangement under the National Gas
Access (Western Australia) Law.

SchedulelA amended

In SchedulelA in paragraplf a )  dGad Ppdlines Aécess
(Western Australia) Lawsz and i nsert:

National Gas Access (Western Australia) Law;

Division 50 Other Acts amended

Constitution Acts Amendment Ad&899 amended
This section amends tl@onstitution Acts Amendment A&99

In Schedule/ Partl Division1 in the item for the Western
Australian Gas Disputes Arbitrator:

(@ del Gdsbispfeds and i nsert:

Energy Disputes

(b) d e | &ds Pipelines Access (Western Australia) a n d
insert:

Energy Arbitration and Review

Financial Management Ac2006 amended

This section amends tl@nancial Management A@006G
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Various Acts amended Part 7
Other Acts amended Division 5
s. 70

(2) InSchedulek i n the item

Western Austral.
Arbitratewo acal e e efi t

A
fi
Energy

70. Freedom of Information Act1992 amended
(1) This section amends tli@eedom of Information Ad992

(2) Delete the Glossary claugé(1) andinsert:

(1) Inthis clauséd

access regulation functionmeans the functions given
by orunder theNational Gas Access (WA) Act 2009

arbitrator has the meaning given in secti®h of theEnergy
Arbitration and Review Act998

Authority means the Emomic Regulation Authority
established by thEconomic Regulation Authority A2003

Board has the meaning given in sectié@ of theEnergy
Arbitration and Review Adt998

71 Parliamentary Commissioner Acd971amended
(1) This section amends ttRarliamentary Commissioner AEB71

(2) In Schedulél in the item for the Economic Regulation
Aut hor i treferredteih sectio@6(1fiof theGas Pipelines
Access (Western Australia) AQ98andd and i nsert:

given by or under thBlational Gas Acess (WA)
Act 2009r referred to in

72 Petroleum Pipelines Act969 amended
(1) This section amends tliretroleum Pipelines Ad969
(2) Delete sectioBA.
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Schedule 1 Some modifications to National Gas Law as in Schedule to
South Australian Act

cl.1

Schedule 10 Somemodifications to National Gas Law as
in Schedule to South Australian Act

[s. 7(2)]
1 Purpose of this Schedule

(1) This Schedule makes the modifications to the underlying National
Gas Law that, together with modifications giving effect to
section7A(3) and(4), result in the text that secti@igl) applies as the
National Gas Access (Western Australia) Law.

(2) Insubclausél) o

underlying National Gas Lawneans the National Gas Law, as set
out in the South Australian Act Schedule for the time bairfgiice.

2. Section1 modified
Insectionl aft er fiNatd onal GasoOo insert
Access

3. Section2 modified

(1) In section2 delete the definitions afispute resolution bodyinitial
National Gas Rulesold access lavandRegulations

(2) In section2insert in alphabetical order:

dispute resolution bodias the meaning given to that
term insection9(1) oftheNational Gas Access (WA)
Act 2009

initial National Gas Rulesmeansd

(@) the National Gas Rules that, when Metional
Gas Access (WA) A2009section30 came into
operation, applied under sectia@4; and

(b) theNational Gas Access (Pipelinégbitration
Amendment) RuléX)17made by the Minister for
Mineral Resources and Energy of South Australia
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Some modifications to National Gas Law as in Schedule to Schedule 1
South Australian Act

cl. 3

under the National Gas (South Australiaw
section294F (notice of which was published in
the Government Gazett#f South Australia on

1 August2017 at p2994); and

(c) theNational Gas (Binding Rate of Return
Instrument) Amendment Ri#819made by the
Minister for Energy and Mining of South
Australia under the National Gas (South
Australia) Law sectioi294CA (notice of which
was published in th&overnment Gazettef
South Australia on February2019 at p404);

old access laumeans Scheade 1 to theGas Pipelines
Access (Western Australia) Ak998as in force from
time to time before the commencement of secBiomf
the National Gas Access (WA) Act 2009

Regulationsmeans the regulations made under Bat
the National Gas Access (WWAct 200hat apply as a
law of this jurisdiction;

regulator has the meaning given to that term in
section9(1) ofthe National Gas Access (WA) Act 2009

WA arbitrator has the meaning given to that term in
section9(1) oftheNational Gas Access (WAEL#A2009

(3) Insection? in the definitionoAERa f t er A Commonweal t hd i ns

except if sectior2A requires the term to be given a
different meaning

(4) Insection? in the definition olGas Coded e | @ tfoece fiom time
to time before the commencement of secfibrof theNational
Gas (South Australia) A@008of South Australily and i nsert:

amended and applying from time to time before the
commencement of secti@® of theNational Gas Access
(WA)Act 2009as a law of Western Australia;
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Schedule 1 Some modifications to National Gas Law as in Schedule to
South Australian Act
cl.4
[(B) deleted]
[Clause 3 amended: Gazette R2c2017 p.5985; 5Apr 2019
p.1009.]
4, Sections2A and 2B inserted

After section? insert:

2A.

(1)

(2)

2B.

Meaning of AER modified

In this Law, other than in the defirot of AER in

section2, a reference to the AER is to be read as a
reference to the regulator (whether the ERA or the AER)
except to the extent that subsect{@hgives a different
meaning.

To the extent to which a reference to the AER is capable
of being read as a reference to the Australian Energy
Regulator established by sectAE of theTrade
Practices Actl9740f the Commonwealth acting as the
disputes resolution body, the term is to be read as having
or including that meaning.

References ® WA application Act

In this Law, a reference theNational Gas Access
(Western Australia) A@Q0O0S if any, is to be read as a
reference tahe National Gas Access (WA) Act 2009

5. Chapter 1 Part 1A inserted
After Chapterl Partl insert:
Part 1A 8 Postponement of Natural Gas Services
Bulletin Board provisions
20A.  Minister may fix day on which provisions apply
To the extent that a provision of this Law relates to the
Natural Gas Services Bulletin Board, the provision does
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Some modifications to National Gas Law as in Schedule to Schedule 1
South Australian Act

cl.6

not apply before a dag fixed by the Minister, by an
order notice of which is published in t®vernment
Gazette as the day on and after which provisions of this
Law relating to the Natural Gas Services Bulletin Board

apply.
6. Section29 modified
Insection2 9 af mmonw€al tho i nsert:

or by the ERA under sectid@® of theEconomic
Regulation Authority A&003

7. Section30 modified
(1) Insection3 0 d eSectidn®IAAF0 and i nsert:

(1) Sectiord4AAF

(2) Atthe end of sectio0 insert:

(2) Withoutlimiting section2A, that section also applies to
sectiond4AAF as adopted by subsecti@l) and, when
the adopted section is read as if a reference in it to the
AER were a reference to the ERA, it is further modified

as follows:
(a) delete subsectiof8)(c) of the adopted section
and insert:

(c) the Australian Energy Regulator established by
sectiond4AE of theTrade Practices Act9740f
the Commonwealth;

(b) delete subsectioft)(a)(i) of the adopted section
and insert:
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Schedule 1 Some modifications to National Gas Law as in Schedule to
South Australian Act

cl. 7A

() an ERA member, a persassisting the
ERA in the performance of its functions
or a delegate of the ERA,;

TA. Section30R deleted

Delete sectio30R.
[Clause 7A inserted: GazetteApr 2019 p.1010.]
8. Chapter 2 Part 1A inserted

After Chapter2 Partl insert:

Part 1A 0 Functions and powers of WA arbitrator

68A.  Manner in which WA arbitrator must perform or
exercise certain functions or powers

(1) The WA arbitrator must, in performing or exercising a
function or power that relates to an access determination,
perform orexercise that function or power in a manner
that will or is likely to contribute to the achievement of
the national gas objective.

(2) In addition, the WA arbitratod

(@) must take into account the revenue and pricing
principles when making an accestatmination
relating to a rate or charge for a pipeline service;
and

(b) may take into account the revenue and pricing
principles when performing or exercising any
other function or power that relates to an access
determination, if the WA arbitrator caders it
appropriate to do so.

(3) For the purposes of subsecti@)(a), a reference to a
reference service in the revenue and pricing principles
must be read as a reference to a pipeline service.
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Some modifications to National Gas Law as in Schedule to Schedule 1
South Australian Act

cl.9

9. Section181A inserted

After section181 insert:

181A. Providing information for certain disputes

(1) If the dispute resolution body for a dispute notified under
section181(1) is the WA arbitratad

(@) the WA arbitrator is to inform the ERA that
notification of the dispute has been received; and

(b) the WA arbitrator may request the ERA to give
the WA arbitrator any informatio
possession that is relevant to the dispute.

(2) The ERA is to give the WA arbitrator the information
requested, whether or not it is confidential and whether or
not it came into the ERAOS possessic
resolving the dispute.

(3) Ifthe ERA gives the WA arbitrator information that is
confidential, the ERA is to identify the nature and extent
of the confidentiality and the WA arbitrator is to tréa
information accordingly.

10. Section231 modified
(1) After section231(1) insert:

(1A) When subsectiofll) is read as if a reference in it to the
AER were a reference to the ERA, the subsection is to be
read as i f fnon behadlheenof t he Common
deleted.

(2) After section231(3) insert:

(3A) When subsectioB) is read as if a reference in it to the
AER were a reference to the ERA, the subsection is to be
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Schedule 1 Some modifications to National Gas Law as in Schedule to
South Australian Act

cl.11
read as 1 f Aon behalf of the Common
deleted.
11 Section240modified
Insection2 4 0 d@dmeonwveafiit and i nsert:
State of Western Australia except if the order is made on
an application by the AER on behalf of the
Commonwealth, in which case it is payable to the
Commonwealth.
12. Section290 modified
In section290 in the definition opublish paragrapl{a) delete
isec2940031l5 and insert:
section315
13. Section294 replaced

Delete sectior294 and insert:

294 Initial National Gas Rules for WA

(1) The National Gas Rules that apply umattion30 of the
National Gas Access (WA) Act 2068ming into
operation are as set out in the document called the
National Gas Rule2008 signed on Tuly 2008 by the
Minister for Energy of South Australia, as affected, if
applicable, by any amendmemsde by the AEMC
under national gas legislation before the coming into
operation of that section.

(2) Subsectior{l) does not prevent the AEMC from making
Rules under this Chapter that amend or revoketies
referred to in it.

[Clause13 amended: Gatte 22Dec2017 p.5986.]
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Some modifications to National Gas Law as in Schedule to Schedule 1
South Australian Act

cl. 14
14. Schedulel modified
In Schedulel item8 2  d esdctidr20eof th@National Gas (South
Australia) Act20080f South Australidd and i nsert:

section30 of theNational Gas Access (WA) Act 2000Western
Australia.

15. Schedule? clause27A inserted
After Schedul& clause7 insert:

27A. WA modifications of clause27

Clause27 applies to a conferral of power by this Law to
the extent that the power derives from an amendment to
the Schedule to thdlational Gas (SoutAustralia)
Act20080f South Australia

(@) as ifreferences in claugd(2), (5) and (6) to
the commencement of the empowering
provision referred to the time when the Western
Australian National Gas Access Law text, as
defined in sectiof(2) of theNational Gas
Access (WA) Act 2008 affected by the
amendment; and

(b) as if the reference in claugé(3) to additional
power that would be conferred had an Act of
South Australia commenced referred to additional
power that would be conferred had thesféen
Australian National Gas Access Law text been
already affected by the amendment; and

(c) asifclause€7(7) had been omitted.

16. Schedule2 clause34 modified
(1) InSchedul@ clause3 4 d drnlaeytpeoceddings and i nsert:

(1) In any proceeiigs
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Schedule 1 Some modifications to National Gas Law as in Schedule to
South Australian Act

cl. 17

(2) Atthe end of Schedul2 clause34 insert:

(2) When subclausfl) is read as if a reference in it to the
AER were a reference to the ERA, the subclause is to be
read as i f fAan AER member, or an SE
acting SES employee assisting iR as mentioned in
sectiord4AAC of theTrade Practices Act974of the
Commonweal tho had been deleted and
been inserted instead:

a member of the ERA

17. Schedule2 clause50 replaced

Delete Schedul2 clauseb0 and insert:

50. Attempts and incitement

Section555A(1) and (2) offhe Criminal Codeapply in
relation to a simple offence under this Law as if it were a
simple offence undéerhe Criminal Code

17A. Schedule 2 clause 51 modified

In Schedul& clauses1(3) delete theefinition of statutory
instrumentand insert:

statutory instrumenincludes the Regulations, the rate of return
instrument or the Rules.

[Clause 17A inserted: GazetteApr 2019 p.1010.]

18. Schedule3 modified
(1) In Schedule8 clausel in the definition otommencement dagelete
fisection20 of the new application At and i nsert:
page 40 Version 00-g0-03 As at 06 Apr 2019

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Some modifications to National Gas Law as in Schedule to Schedule 1
South Australian Act

cl. 18

section30 of theNational Gas Access (WA) Act 2009

(2) InSchedulgclauset 5 ( 3 ) ( bGas EigelinestAecess (South
Australid) Regulationsl999were notrevoked and i nser t :

Gas Pipelines Access (Western Australia)
Regulation®2000were not repealed.

(3) In Scheduleé clauseds insert in alphabetical order:

commencementeans the coming into operation of the
National Gas Access (WA) Adoption of Amendments
Order2019 clausé;

(4) InSchedulgclause® 6 ( 1) ( acomnieaderaenteof thiis
clause0 and insert:

commencement;

(5) InSchedul8clause® 7 ( 1) cdmamerecement of this clauded
and insert:

commencement

(6) In Schedule clause98(3) delete the definitions amended Lawand
commencemenand insert;

amended Lavwmeans this Law as amended and modified
by virtue of theNational Gas Access (WA) Admm of
Amendments Ord&X019and theNational Gas Access
(WA) (Act Amendment) Regulatid2®19

[Clause 18 amended: Gazetté\pr 2019 p.1010.]
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Notes aboutNational Gas Access (WA) Act 2009

This is a compilation of thBational Gas Access (WA) Act 208&d includes the
amendments made by the other written laws referred to in the following table

Compilation table

Short title Number Assent Commencement
and year

National Gas Access (WA’ 16 of 2009 1Sep2009 s.1 and 2: 1Sep2009

Act 2009 (sees.2(a));

Act other than s. 1 and 2:
1Jan2010 (see s. 2(b) and
Gazette31 Dec2009 p.5327)

Petroleum and Energy 42 of 2010 280ct2010 25May 2011 (see 2(b)

Legislation Amendment Gazette24 May 2011 p.1892)
Act2010s.184

National Gas Access (WA) (Astmendment) r.1and 2: 2Dec2017
Regulation2017published inGazette22 Dec2017 (seer. 2(a));

p. 59856 Regulations other thant.and

2: 23Dec 2017 (see 2(b) and
Gazette22 Dec2017 p.5984)

National Gas Access (WA) (Act Amendment) r.1 and 2: BApr 2019
Regulation22019published inGazettes Apr 2019 (seer. 2(a));
p.100910 Regulations other thant.and

2: 6 Apr 2019 (see r(b) and
Gazettes Apr 2019 p.1007)
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Western Australian National Gas Access Law text Note
Preliminary Chapter 1

Citation and interpretation Part 1

s. 1

Noted Western Australian National Gas Access Law text

[This note is not part of the Act. It shows the texiathunder
section7(1), applies as the National Gas Access (Western Australia)
Law.]

Chapter 18 Preliminary

Part 10 Citation and interpretation

1. Citation
This law may be cited as the National Gas Access Law.
[Section 1 modified: WA Act Schcl. 2.]

2. Definitions
In this Lawd

15year nocoverage determinatiomeans a determination
of a relevant Minister under Chapter 5 Part

ACCCmeans the Australian Competition and Consumer
Commission established by sectiéh of theTrade
Practices Actl9740f the Commonwealth;

access arrangememheans an arrangement setting out
terms and conditions about access to pipeline services
provided or to be provided by means of a pipeline;

access determinatiomeans a determination of the dispute
resolution body under Gipter 6 Par8 and includes a
determination varied under Pdrof that Chapter;

AEMC means the Australian Energy Market Commission
established by sectidnof theAustralian Energy Market
Commission Establishment A2040f South Australia;

AER means the Australian Energy Regulator established
by sectiod4AE of theTrade Practices Act974o0f the
Commonwealth except if secti@A requires the term to
be given a different meaning;
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Note
Chapter 1
Part 1
S.2

Western Australian National Gas Access Law text
Preliminary
Citation and interpretation

AER economic regulatory decisiomeans a decision
(however descbied) of the AER under this Law or the
Rules performing or exercising an AER economic
regulatory function or power;

AER economic regulatory function or poweneans a
function or power performed or exercised by the AER
under this Law or the Rules (other thaaking a rate of

return instrument) that relates to the economic regulation of
pipeline services provided by a service provider

(a) by means of; or
(b) in connection with,

a scheme pipeline and includes a function or power
performed or exercised by tA&ER under this Law or the
Rules (other than making a rate of return instrument) that
relates t@

(c) the preparation of a service provider performance
report;

(d) aring fencing decision;
(e) an applicable access arrangement decision;

(H an access dermination (if the AER is the dispute
resolution body);

Noted

The application of a rate of return instrument under this
Law is an AER economic regulatory function or power.
See section 30Q(2).

AER ring fencing determinatiormeans a determination of
the AER under sectiod43(1);

applicable access arrangememteans a limited access
arrangement or full access arrangement that has taken
effect after being approved or made by the AER under the
Rules and includes an applicable access arrangement as
varied®

(@) under the Rules; or
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Western Australian National Gas Access Law text Note
Preliminary Chapter 1

Citation and interpretation Part 1

s.2

(b) by an access determination as provided by this
Law or the Rules;

applicable access arrangement decisimeang
(a) afull access arrangement decision; or
(b) alimited access arrangement decision;

approved associate contragtears an associate contract
approved by the AER under an associate contract decision;

associaten relation to a person has the same meaning it
would have under Divisio of Partl.2 of the
Corporations AcR001of the Commonwealth if
sectionsl3, 16(2) and 7 did not form part of that Act;

associate contraanean$

(a) a contract, arrangement or understanding between
a service provider and an associate of the service
provider in connection with the provision of an
associate pipeline service; or

(b) a contrat, arrangement or understanding between
a service provider and any person in connection
with the provision of an associate pipeline
servicé®

(i) that provides a direct or indirect benefit to
an associate; and

i) that is not at armdés | engt h;

associatecontract decisiormeans a decision of the AER
under the Rules that approves or does not approve an
associate contract for the purposes of Chapter £Part
Division 5;

associate pipeline servigaeans a pipeline service
provided by means of a pipeline otliean a pipeline to
which a 15year no coverage determination applies;
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Note Western Australian National Gas Access Law text
Chapter 1 Preliminary
Part 1 Citation and interpretation
S.2
Bulletin Board information means information that
(a) aperson gives to the Bulletin Board operator to
comply with sectior223(1); or
(b) a person gives to the Bulletin Board operato
circumstances expressly permitted by the Rules;
Bulletin Board operatormeans the person prescribed by
the Regulations for the purposes of secfiti;
charge in relation to a pipeline service, means the amount
that is payable by a user to a senpeevider for the
provision of the pipeline service to that user;
civil penaltymean$
(a) inthe case of a breach of a civil penalty provision
by a natural persén
(i) an amount not exceeding $200; and
(i) an amount not exceeding $R0 for every
day during which the breach continues;
(b) inthe case of a breach of a civil penalty provision
by a body corporate
(i) an amount not exceeding $1000; and
(i) an amount not exceeding $Q00 for
every day during which the breach
continues;
civil penalty provisionhas the meaning given by secti®n
classification decision under the Ruleseans a decision
of the NCC under the Rules that classifies either of the
following pipelines as a cross boundary transmission
pipeline, cross boundary distributipipeline, transmission
pipeline or a distribution pipeline:
(a) a pipeline in respect of which a tender approval
decision becomes irrevocable by operation of the
Rules;
(b) a pipelin®
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Western Australian National Gas Access Law text Note
Preliminary Chapter 1

Citation and interpretation Part 1

s.2

(i) by means of which a service provider
intends to provide pipeleservices to
which a full access arrangement
voluntarily submitted to the AER for
approval by that provider will apply, if
approved; and

(i) in respect of which the NCC has not
previously made an initial classification
decision;

commission in relationto a pipeline, has the meaning
given by sectiori2;

Commonwealth Ministemeans the Minister of the
Commonwealth administering ti#australian Energy
Market Act20040f the Commonwealth;

conduct provisiorhas the meaning given by sectin

constituentcomponentsin relation to a designated
reviewable regulatorglecision, means the matters that
constitute the elements or components oftéb&ignated
reviewable regulatory decision and on which that
designatedeviewable regulatorgiecision is based and
includesd

(&) matters that go to the making of the designated
reviewable regulatorgiecision; and

(b) decisions made by the AER for the purposes of
the designatereviewable regulatory decision;

coverage determinatiomeans a determination of a
relevantMinister under Chapter 3 PdrtDivision1;

coverage recommendatiomeans a recommendation of the
NCC under Chapter 3 PdrtDivision 1,

coverage revocation determinationeans a determination
of a relevant Minister under Chapter 3 Paiivision 2;
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Note
Chapter 1
Part 1
S.2

Western Australian National Gas Access Law text
Preliminary
Citation and interpretation

coverage revocation recommendatiomeans a
recommendation of the NCC under Chapter 3 Part
Division 2;
covered pipelinaneans a pipelirée

(a) to which a coverage determination applies; or

(b) deemed to be a covered pipeline by operation of
sectionl26 a 127,

covered pipeline service providareans a service provider
that provides or intends to provide pipeline services by
means of a covered pipeline;

cross boundary distribution pipelineneans a distribution
pipeline that is partly situated in the juristibnal areas of
2 or more participating jurisdictions;

cross boundary transmission pipelimaeans a
transmission pipeline that is partly situated in the
jurisdictional areas of 2 or more participating jurisdictions;

designated pipelineneans a pipelindassified by the
Regulations, or designated in the application Act of a
participating jurisdiction, as a designated pipeline;

Noted

A light regulation determination cannot be made in
respect of pipeline services provided by means of a
designated pipelinesee section$09 and 111.

designated reviewable regulatory decisimeans an
applicable access arrangement decision (other than a full
access arrangement decision that does not approve a full
access arrangement);

developable capacitymeans the differencesbween the
current capacity of a covered pipeline and the capacity of a
covered pipeline which would be available if a new facility
was constructed, but does not include any new capacity of
a covered pipeline resulting from an extension to the
geographicange of a covered pipeline;
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Western Australian National Gas Access Law text Note
Preliminary Chapter 1

Citation and interpretation Part 1

s.2

dispute resolution bodpas the meaning given to that term
in section9(1) ofthe National Gas Access (WA) Act 2009

distribution pipelinemeans a pipeline that is classified in
accordance with this Law or the Rules aBistribution

pipeline and includes any extension to, or expansion of the
capacity of, such a pipeline when it is a covered pipeline
that, by operation of an applicable access arrangement or
under this Law, is to be treated as part of the pipeline;

Noted
See also section$8 and 19.

draft Rule determinatiormeans a determination of the
AEMC under sectio308;

end usemeans a person who acquires natural gas or
proposes to acquire natural gas for consumption purposes;

ERA means the Economic Regulation Authority
established by sectighof theEconomic Regulation
Authority Act2003of Western Australia;

extension and expansion requirementgeang

(a) the requirements contained in an access
arrangement that, in accordanciéghwhe Rules,

specifyd
(i) the circumstances when an extension to,
or expansion of the capacity of, a covered
pipeline is to be treated as forming part of
the covered pipeline; and

(i)  whether the pipeline services provided or
to be provided by means, @r in
connection with, spare capacity arising
out of an extension to, or expansion of the
capacity of, a covered pipeline will be
subject to the applicable access
arrangement applying to the pipeline
services to which that arrangement
applies; and
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Note Western Australian National Gas Access Law text
Chapter 1 Preliminary

Part 1 Citation and interpretation

s.2

(i) whether an extension to, or expansion of
the capacity of, a covered pipeline will
affect a reference tariff, and if so, the
effect on the reference tariff; and

(b) any other requirements specified by the Rules as
extension and expansion requirements;

Noted
See also sectioris8 and 19.

final Rule determinationmeans a determination of the
AEMC under sectio311;

foreign companyhas the same meaning as in the
Corporations Ac001of the Commonwealth;

foreign sourcemean$

(a) asource beyond the outemiis of all of the
following:

(i) the adjacent area of this jurisdiction;
(i) the adjacent area of another participating
jurisdiction; or
(b) a source within the joint petroleum development

area (within the meaning of tetroleum (Timor
SeaTreaty) Act2003of the Commonwealth);

form of regulationfactorshas the meaning given by
sectionl6;

full access arrangemenineans an access arrangement
tha®

(a) provides for price or revenue regulation as
required by the Rules; and

(b) deals with dlother matters for which the Rules
require provision to be made in an access
arrangement;
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Western Australian National Gas Access Law text Note
Preliminary Chapter 1

Citation and interpretation Part 1

s.2

full access arrangement decisianeans a decision of the
AER under the Rules that

(a) approves or does not approve a full access
arrangement or revisions to an Apgble access
arrangement submitted to the AER under
section132 or the Rules; or

(b) makes a full access arrangengent

(i) in place of a full access arrangement the
AER does not approve in that decision; or

(i) because a service provider does not
subnit a full access arrangement in
accordance with sectid82 or the Rules;

(c) makes revisions to an access arrangeénent

(i) in place of revisions submitted to the
AER under sectiod32 that the AER does
not approve in that decision; or

(i) because a sdce provider does not
submit revisions to the AER under
sectionl32;

Gas Codeneans théational Third Party Access Code for
Natural Gas Pipeline Systersst out in Schedul2 to the
Gas Pipelines Access (South Australia) 2&97of South
Australia as mended and applying from time to time
before the commencements#ction30 of theNational

Gas Access (WA) Act 208 a law of Western Australia;

gas market operatomeans VENCorp or any other person
or body prescribed by the Regulations to be a gasehark
operator;

general regulatory information ordehas the meaning
given by sectiod5;

greenfields pipeline incentiveneang
(a) a l5year necoverage determination; or

(b) a price regulation exemption;
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Note

Chapter 1

Part 1
sS. 2

Western Australian National Gas Access Law text
Preliminary
Citation and interpretation

haulage in relation to natural gas, includesnveyance or
reticulation of natural gas;

initial classification decisionmeans a decision of the NCC
under sectio®8 or 155;

initial National Gas Rulesneans)

(@)

(b)

(©)

the NationalGas Rules that, when tiNational
Gas Access (WA) A2009section30 camdanto
operation, applied under sectiaf4; and

the National Gas Access (Pipelinégbitration
Amendment) RuleX)17made by the Minister for
Mineral Resources and Energy of South Australia
under the National Gas (South Australia) Law
section294F (naice of which was published in the
Government Gazettsf South Australia on

1 August2017 at p2994); and

theNational Gas (Binding Rate of Return
Instrument) Amendment Ri®19made by the
Minister for Energy and Mining of South Australia
under theNational Gas (South Australia) Law
section294CA (notice of which was published in
the Government Gazettef South Australia on

7 February2019 at p404);

international pipelinemeans a pipeline for the haulage of
gas from a foreign source;

jurisdictional determination criterig in relation to a cross

boundary distribution pipeline, has the meaning given by
sectionl4;

jurisdictional gas legislatiormeans an Act of a

participating jurisdiction (other than national gas
legislation), or any instrument madeissued under or for

the purposes of that Act, that regulates the haulage of gas

in that jurisdiction;

light regulation determinationmeans a determination of

the NCC under Chapter 3 ParDivision 1,

page 52

Version 00-g0-03 As at 06 Apr 2019

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Western Australian National Gas Access Law text Note
Preliminary Chapter 1

Citation and interpretation Part 1

s.2

light regulation servicesneans pipeline serviceswdich
a light regulation determination applies;

limited access arrangememieans an access arrangement
that, under this Law and the Rules, is not required to make
provision for price or revenue regulation but deals with the
matters for which this Law artie Rules require provision

to be made in an access arrangement;

limited access arrangement decisiomeans a decision of
the AER under the Rules that approves or does not
approveé

(a) alimited access arrangement submitted to the
AER under sectiod16 or168; or

(b) revisions to a limited access arrangement
submitted to the AER under sectidh6(3) or
168(3) or the Rules;

MCE means the Ministerial Council on Energy established
on 8June2001, being the Council of Ministers with

primary carriage of energyatters at a national level
comprising the Ministers representing the Commonwealth,
the States, the Australian Capital Territory and the
Northern Territory, acting in accordance with its own
procedures;

MCE directed reviewneans a review conducted by the
AEMC under Chapter 2 PatDivision4;

MCE statement of policy principlesneans a statement of
policy principles issued by the MCE under secéin

minimum ring fencing requirementneans a requirement
under Chapter 4 Pa2tDivision 2,

Minister of a participating jurisdiction means a Minister
who is a Minister of a participating jurisdiction within the
meaning of sectio@2;

Ministerial coverage decisiomean$

(@) adecision of a relevant Minister under sec8&n
106 or 156; or
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Note Western Australian National Gas Access Law text
Chapter 1 Preliminary

Part 1 Citation and interpretation

s.2

(b)

a decision ofhe Commonwealth Minister under
sectionl64;

national gas legislatiormean$

(@)

(b)
(©)

(d)

(e)

(f)

(9)

(h)

theNational Gas (South Australia) A2008of
South Australia and Regulations in force under
that Act; and

theNational Gas (South Australia) Lawnd

the NationalGas Access (Western Australia)
Act20080f Western Australia; and

the National Gas Access (Western Australia) Law
within the meaning given in thgational Gas
Access (Western Australia) A2080f Western
Australia; and

Regulations made undér@National Gas Access
(Western Australia) AQ008of Western Australia
for the purposes of the National Gas Access
(Western Australia) Law; and

an Act of a participating jurisdiction (other than
South Australia or Western Australia) that applies,
asa law of that jurisdiction, any partdf

(i) the Regulations referred to in
paragrapl{a); or

(i) the National Gas Law set out in the
Schedule to th&lational Gas (South
Australia) Act2008of South Australia;
and

the National Gas Law set out imet Schedule to
the National Gas (South Australia) A2008of
South Australia as applied as a law of a
participating jurisdiction (other than South
Australia or Western Australia); and

the Regulations referred to in paragrédphas
applied as a lawfa participating jurisdiction
(other than South Australia or Western Australia);
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Western Australian National Gas Access Law text Note
Preliminary Chapter 1

Citation and interpretation Part 1

s.2

national gas objectiveneans the objective set out in
section23;

National Gas Rule®r Rulesmean$
(a) the initial National Gas Rules; and

(b) Rules made by the AEMGnder this Law,
including Rules that amend or revéke

(i) the initial National Gas Rules; or
(i)  Rules made by it;
natural gasmeans a substance tat

a) isin a gaseous state at standard temperature and
g p
pressure; and

(b) consists of naturally occung hydrocarbons, or a
naturally occurring mixture of hydrocarbons and
nonthydrocarbons, the principal constituent of
which is methane; and

(c) is suitable for consumption;
natural gas serviceanean$

(@) a pipeline service; or

(b) the supply of naturajas; or

(c) aservice ancillary to the service described in
paragrapl{b);

Natural Gas Services Bulletin Boartheans the website
maintained by the Bulletin Board operator that contains
information of the kind specified in the Rules in relation to
naturalgas services;

NCC means the National Competition Council established
by sectiol29A of theTrade Practices Act9740f the
Commonwealth;

NCC recommendation or decisiomean$
(a) acoverage recommendation; or
(b) a coverage revocation recommendation; or
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Note Western Australian National Gas Access Law text
Chapter 1 Preliminary
Part 1 Citation and interpretation
s.2
(c) anccoverage recommendation; or
(d) a price regulation exemption recommendation; or
(e) areclassification decision; or
(H alight regulation determination; or
(g) adecision of the NCC under Chapter 3 Rart
Division 2 to revoke a lightegulation
determination; or
(h) a decision of the NCC not to make a decision
referred to in paragragff) or (g); or
(i) advice under sectioh72;

new facility means an extension to, or expansion of the
capacity of, a covered pipeline which is to batee as
part of the covered pipelide

(@)

(b)
Noted

in accordance with the extension and expansion
requirements contained in an applicable access
arrangement applying to the pipeline services
provided by means of that covered pipeline; or

under this Law;

See also sectiori8 and 19.

no-coverage recommendatiameans a recommendation of
the NCC under Chapter 5 Part

non scheme pipeline useneans a person wlo

(@)

(b)

is a party to a contract with a service provider
under which the service provider provides

intends to provide a pipeline service to that person
by means of a pipeline that is not a scheme
pipeline; or

has a right under an access determination to be
provided with a pipeline service by means of a
pipeline that is not a scheme pipeline;
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Western Australian National Gas Access Law text Note
Preliminary Chapter 1

Citation and interpretation Part 1

s.2

offence provisiormeans a provision of this Law the breach
or contravention of which by a person exposes that person
to a finding of guilt by a court;

officer has the same meaning as officer has in relation to a
corporation under sectidhof theCorporationsAct 2001
of the Commonwealth;

old access laumeans Schedulketo theGas Pipelines
Access (Western Australia) Ad98as in force from time
to time before the commencement of sec80rof the
National Gas Access (WA) Act 2009

old scheme classificatior determinationmeans a
classification or determination under sectidhor 11 of

the old access law in force at any time before the repeal of
the old access law;

old scheme distribution pipelineeans a pipeline that
was, at any time before the repeatha# old access ladv

(@) adistribution pipeline as defined in that law; and
(b) a covered pipeline as defined in the Gas Code;

old scheme transmission pipelimaeans a pipeline that
was, at any time before the repeal of the old access law

(a) atransnssion pipeline as defined in that law; and
(b) a covered pipeline as defined in the Gas Code;

participating jurisdictionmeans a jurisdiction that is a
participating jurisdiction by reason of sectidh;

pipelinemean$

(a) a pipe or system of pipes ftire haulage of natural
gas, and any tanks, reservoirs, machinery or
equipment directly attached to that pipe or system
of pipes; or

(b) a proposed pipe or system of pipes for the haulage
of natural gas, and any proposed tanks, reservoirs,
machinery or egipment proposed to be directly
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attached to the proposed pipe or system of pipes;
or
(c) apart of a pipe or system of pipes or proposed
pipe or system of pipes referred to in paragr@)h
or (b),
but does not include
(d) unless paragrapte) appliesanything upstream of
a prescribed exit flange on a pipeline conveying
natural gas from a prescribed gas processing plant;
or
(e) if a connection point upstream of an exit flange on
such a pipeline is prescribed, anything upstream of
that point; or
(H agathering system operated as part of an upstream
producing operation; or
(g) any tanks, reservoirs, machinery or equipment
used to remove or add components to or change
natural gas (other than odourisation facilities) such
as a gas processing plant; or
(h) anything downstream of a point on a pipeline from
which a person takes natural gas for consumption
purposes;
pipeline classification criteriorhas the meaning given by
sectionl3;
pipeline coverage criteridas the meaning given by
sectionl5;
pipelinereliability standardmeans a standard imposed by
or under an Act of a participating jurisdiction, or any
instrument made or issued under or for the purposes of that
Act, relating to the reliable haulage of natural gas in that
jurisdiction;
pipeline safetyduty means a duty or requirement under an
Act of a participating jurisdiction, or any instrument made
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or issued under or for the purposes of that Act, relating
tod

(a) the safe haulage of natural gas in that jurisdiction;
or

(b) the safe operation ofg@peline in that jurisdiction;
pipeline servicanean$

(a) aservice provided by means of a pipeline,
includingd

() a haulage service (such as firm haulage,
interruptible haulage, spot haulage and
backhaul); and

(i) a service providing for, or faciéting, the
interconnection of pipelines; and

(b) a service ancillary to the provision of a service
referred to in paragrapfa),

but does not include the production, sale or purchase of
natural gas or processable gas;

pipeline service standartheans a stadard relating to the
standard of the pipeline services provided by a service
provider by means of a covered pipeline imp@sed

(@) by or under jurisdictional gas legislation; or
(b) bythe AER
() under an access arrangement decision; or
(i) in accodance with the Rules;
price or revenue regulatiomeans regulation &f

(a) the prices, charges or tariffs for pipeline services
to be, or that are to be, provided; or

(b) the revenue to be, or that is to be, derived from the
provision of pipelineservices;

price regulation exemptiommeans an exemption under
Chapter 5 Pa;
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price regulation exemption recommendationeans a
recommendation of the NCC under sectl@?2;

processable gasmeans a substance that

(a) isin a gaseous state at standandperature and
pressure; and

(b) consists of naturally occurring hydrocarbons, or a
naturally occurring mixture of hydrocarbons and
nonthydrocarbons, the principal constituent of
which is methane;

producermeans a person who carries on a business of
produdng natural gas;

prospective usehas the meaning given by sectin

gueuing requirementsneans terms and conditions

providing for the priority that a prospective user has, as
against any other prospective user, to obtain access to spare
capacity and devepable capacity;

rate of return instrumend see section 30D(2);

reclassification decisioimeans a decision of the NCC
under Chapter 3 Pat

reference serviceneans a pipeline service specified by, or
determined or approved by the AER under, the Rules as
reference service;

reference tariffmeans a tariff or charge for a reference
service

(a) specified in an applicable access arrangement
approved or made under a full access arrangement
decision; or

(b) determined by applying the formula or
methodologycontained in an applicable access
arrangement approved or made under a full access
arrangement decision;

page 60 Version 00-g0-03 As at 06 Apr 2019

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Western Australian National Gas Access Law text Note
Preliminary Chapter 1

Citation and interpretation Part 1

s.2

Regulationsmeans the regulations made under Bant
theNational Gas Access (WA) Act 20D@t apply as a law
of this jurisdiction;

regulator has tle meaning given to that term in
section9(1) ofthe National Gas Access (WA) Act 2009;

regulatory information instrumentmean$
(a) ageneral regulatory information order; or
(b) aregulatory information notice;

regulatory information noticehas themeaning given by
section46;

regulatory obligation or requiremenihas the meaning
given by sectior6;

regulatory paymenthas the meaning given by section

relevant Ministermeans if, in a coverage recommendation,
no-coverage recommendation, classificataecision under
the Rules or reclassification decision, the NCC determines
the pipeline i8

(@) across boundary transmission pipelirthe
Commonwealth Minister;

(b) atransmission pipeline situated wholly within a
participating jurisdictiod the designted
Minister;

Noted

The term designated Minister is defined in the
Act of this jurisdiction that applies this Law as a
law of this jurisdiction.

(c) adistribution pipeline situated wholly within a
participating jurisdictiod the Minister of the
participatng jurisdiction;
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Western Australian National Gas Access Law text
Preliminary
Citation and interpretation

(d) a cross boundary distribution pipeléh¢he
Minister of the participating jurisdiction
determined by the NCC in the recommendation as
being the participating jurisdiction with which the
cross boundary distribution pipeline is most
closely connected,

relevant Regulatohas the same meaning as in secBaf
the old access law;

revenue and pricing principlesneans the principles set
out in sectior24,

reviewable regulatory decisiohas the meaning given by
section 244;

ring fencing decsion mean$
(&) an AER ring fencing determination; or

(b) a decision under sectid@6 granting or not
granting an exemption under that section; or

(c) an associate contract decision;
scheme pipelineneang
(a) acovered pipeline; or

(b) aninternational pipeline to which a price
regulation exemption applies;

service providehas the meaning given by secti®n

service provider performance repameans a report
prepared by the AER under sectit
spare capacityneans unutilised capacity afpipeline;

storage providemeans any person who owns, operates or
controls a facility for storing natural gas or processable gas
for injection into a pipeline;

supplyinclude$

(@) inrelation to good$ supply (including resupply)
by way of sale, exch@e, lease, hire or hire
purchase; and
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(b) in relation to services provide, grant or confer;

tariff means a rate by which a charge for a pipeline service
is calculated,;

tender approval decisiomeans a decision of the AER

under the Rules under which the RE&pproves a tender
process for the construction and operation of a pipeline as a
competitive tender process;

Territory means the Australian Capital Territory or the
Northern Territory;

transmission pipelineneans a pipeline that is classified in
accordane with this Law or the Rules as a transmission
pipeline and includes any extension to, or expansion of the
capacity of, such a pipeline when it is a covered pipeline
that, by operation of an applicable access arrangement or
under this Law, is to be treatad part of the pipeline;

Noted
See also sectiorl8 and 19.

Tribunal means the Australian Competition Tribunal
referred to in th@8rade Practices Act974o0f the
Commonwealth and includes a member of the Tribunal or
a Division of the Tribunal performing functions of the
Tribunal;

usermeans a person wéo

(a) is a party to a contract with a service provider
under which the service provider provides or
intends to provide a pipeline service to that person
by means of a scheme pipeline; or

(b) has aright under an access determination to be
provided with a pipeline service by means of a
scheme pipeline;

user or consumer associatiomas the meaning given by
section 244;
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s. 2A

user or consumer interest groupas the meaning given by
section 244;

VENCorp means the Victorian Energy Networks
Corporation continued under P&rbf theGas Industry
Act 20010f Victoria;

WA arbitrator has the meang given to that term in
section9(1) ofthe National Gas Access (WA) Act 2009

[Section 2 modified: WA Act Schcl. 3; amended: see SXct
No. 30 of 2009 $ and WAGazette 18 Dec 2009 p. 5167;
SAAct No. 79 of 2013 49 and WAGazette 14 Mar 2014

p. 632; SAAct No. 33 of 2018 and WA Gazettafr 2019
p.10078.]

2A. Meaning of AER modified

(1) Inthis Law, other than in the definition AER in
section2, a reference to the AER is to be read as a
reference to the regulator (whether the ERA orABR)
except to the extent that subsect{@hgives a different
meaning.

(2) To the extent to which a reference to the AER is capable of
being read as a reference to the Australian Energy
Regulator established by secthAE of theTrade
Practices Actl974 of the Commonwealth acting as the
disputes resolution body, the term is to be read as having or
including that meaning.

[Section 2A inserted: WA Act Sdhcl. 4.]

2B. References to WA application Act

In this Law, a reference the National Gas Accss
(Western Australia) AQ00S if any, is to be read as a
reference tahe National Gas Access (WA) Act 2009

[Section 2B inserted: WA Act Sdhcl. 4.]
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3. Meaning of civil penalty provision

A civil penalty provision i8

(@) a provision of this Law sgified in an item in the
Table at the foot of this section; or

(b) a provision of this Law (other than an offence
provision) or the Rules that is prescribed by the
Regulations to be a civil penalty provision.

Table

Item Provision

1 Section56

2 Section57

3 Section131

4 Section133

5 Sectionl34

6 Sectionl35

7 Section136

8 Section139

9 Section140
10 Section141
11 Section143(6)
12 Section147
13 Section148
14 Section168
15 Section169(3)
16 Section170
17 Section195
18 Section223
19 Section225
20 Section227
21 Section228
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4. Meaning of conduct provision

A conduct provision 8

(&) a provision of this Law specified in an item in the
Table at the foot of this section; or

(b) a provision of this Law (other than affence
provision) or the Rules that is prescribed by the
Regulations to be a conduct provision.

Table

Item Provision

1 Section133
2 Sectionl134
3 Section135
4 Section136
5 Sectionl47
6 Section148
7 Sectionl70

5. Meaning of prospective user

(1) A prospective user is a person who seeks or wishes to be
provided with a pipeline service by means of a scheme
pipeline.

(2) To avoid doubt, a user is also a prospective user if the user
seeks or wishes to be provided with a pipeline service by
meanf a scheme pipeline other than a pipeline service
already provided to them under

(a) acontract; or
(b) an access determination.
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6. Meaning of regulatory obligation or requirement

(1) A regulatory obligation or requiremenbis

(a) inrelation to theprovision of a pipeline service by
a service providér

(i) a pipeline safety duty; or

(i) a pipeline reliability standard; or

(i) a pipeline service standard; or
(b) an obligation or requirement under

(i) this Law or the Rules; or

(i) an Act ofa participating jurisdiction, or
any instrument made or issued under or
for the purposes of that Act, that levies or
imposes a tax or other levy that is payable
by a service provider; or

(i) an Act of a participating jurisdiction, or
any instrument maglor issued under or
for the purposes of that Act, that regulates
the use of land in a participating
jurisdiction by a service provider; or

(iv) an Act of a participating jurisdiction or
any instrument made or issued under or
for the purposes of that Adtat relates to
the protection of the environment; or

(v) an Act of a participating jurisdiction, or
any instrument made or issued under or
for the purposes of that Act (other than
national gas legislation or an Act of a
participating jurisdiction or an & or
instrument referred to in
subparagraph@i) to (iv)), that materially
affects the provision, by a service
provider, of pipeline services to which an
applicable access arrangement applies.
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(2) A regulatory obligation or requirement does not inclade
obligation or requirement to pay a fine, penalty or
compensatiod

(@) for a breach @
(i) a pipeline safety duty; or
(i) a pipeline reliability standard; or
(i) a pipeline service standard; or

(b) under this Law or the Rules or an Act or an
instrument referred to in subsecti@h)(b)(ii) to

(V).
Noted
See also sectio?4(2)(b).

7. Meaning of regulatory payment

A regulatory payment is a sum that a service provider had
been required or allowed to pay to a user or an end user for
a breach of, athe case requirés

(@) a pipeline reliability standard; or
(b) a pipeline service standard,

because it was efficient for the service provider (in terms of
the service providerdés overall busi

Noted
See also sectio?4(2)(b).

8. Meaning of service provider
(1) A service provider is a person who
(&) owns, controls or operates; or
(b) intends to own, control or operate,

a pipeline or scheme pipeline, or any part of a pipeline or
scheme pipeline.
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10.

(2)

Noted

A service provider must ngirovide pipeline services by
means of a scheme pipeline unless the service provider is
a legal entity of a specified kind: See sectl@1, and
section169 where the scheme pipeline is an international
pipeline to which a price regulation exemption applies

A gas market operator that controls or operates (without at
the same time owning)

(@) a pipeline or scheme pipeline; or
(b) a part of a pipeline or scheme pipeline,

is not to be taken to be a service provider for the purposes
of this Law.

Passve owners of scheme pipelines deemed to provide or
intend to provide pipeline services

(1)

(2)

This section applies to a person who owns a scheme
pipeline but does not provide or intend to provide pipeline
services by means of that pipeline.

The persoris, for the purposes of this Law, deemed to
provide or intend to provide pipeline services by means of
that pipeline even if the person does not, in fact, do so.

Things done by 1 service provider to be treated as being
done by all of service provider goup

(1)

This section appliesdf

(&) more than 1 service provider garvice provider
group) carries out a controlling pipeline activity in
respect of a pipeline (or a part of a pipeline); and

(b) under this Law or the Rules a service provider is
requred or allowed to do a thing.
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(2)

(3)

(4)

()

A service provider of the service provider group (the
complying service providg¢may do that thing on behalf of
the other service providers of the service provider group if
the complying service provider has the writfErmission

of all of the service providers of that group to do that thing
on behalf of the service provider group.

Unless this Law or the Rules otherwise provide, on the
doing of a thing referred to in subsecti@) by a

complying service providerhe service providers of the
service provider group on whose behalf the complying
service provider does that thing, must, for the purposes of
this Law and the Rules, each be taken to have done the
thing done by the complying service provider.

This section does not apply to a thing required or allowed
to be done under sectid31 or Chapter 4 Pazt

In this sectiod

controlling pipeline activitymeans own, control or
operate.

11 Local agents of foreign service providers

(1)

(@)

This section appdis i©®
(a) aservice provider is a foreign company; and

(b) the service provider has, under therporations
Act2001of the Commonwealth, appointed a local
agent within the meaning of that Act.

The local agerit

(a) is answerable for the doing df acts, matters and
things the service provider is required by or under
this Law to do; and

(b) is personally liable to a penalty imposed on the
service provider for a breach of a provision of this
Law or the Rules if a court hearing the matter is
satisfed that the local agent should be so liable.
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12, Commissioning of a pipeline

A pipeline is commissioned when the pipeline is first used
for the haulage of natural gas, on a commercial basis.

13. Pipeline classification criterion

(1) The pipeline classifiation criterion is whether the primary
function of the pipeline is tb

(a) reticulate gas within a market (which is the
primary function of a distribution pipeline); or

(b) convey gas to a market (which is the primary
function of a transmission pipelipe

(2) Without limiting subsectioifl), in determining the primary
function of the pipeline, regard must also be had to whether
the characteristics of the pipeline are those of a
transmission pipeline or distribution pipeline having regard
tod

(a) the claracteristics and classification of, as the case
requires, an old scheme transmission pipeline or
an old scheme distribution pipeline;

(b) the characteristics of, as the case requires, a
transmission pipeline or a distribution pipeline
classified under ik Law;

(c) the characteristics and classification of pipelines
specified in the Rules (if any);

(d) the diameter of the pipeline;

(e) the pressure at which the pipeline is or will be
designed to operate;

(H the number of points at which gas camif be
injected into the pipeline;

(g) the extent of the area served or to be served by the

pipeline;
(hy the pipelinebs |linear or dendr.i
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14. Jurisdictional determination criteria & cross boundary

distribution pipelines
The pipeline jusdictional determination criteria @&e

(&) whether more gas is to be delivered by a cross
boundary distribution pipeline in the jurisdictional
area of 1 participating jurisdiction than in the
jurisdictional area of any other participating
jurisdiction;

(b) whether more customers to be served by a cross
boundary distribution pipeline are resident in the
jurisdictional area of 1 participating jurisdiction
than in the jurisdictional area of any other
participating jurisdiction;

(c) whether more of the netwofor a cross boundary
distribution pipeline is in the jurisdictional area of
1 participating jurisdiction than in the
jurisdictional area of any other participating
jurisdiction;

(d) whether 1 participating jurisdiction has greater
prospects for growthn the gas market served or to
be served by a cross boundary distribution pipeline
than any other participating jurisdiction;

(e) whether the regional economic benefits from
competition are likely to be greater for 1
participating jurisdiction than for grother
participating jurisdiction.

15. Pipeline coverage criteria
The pipeline coverage criteria ére

(a) that access (or increased access) to pipeline
services provided by means of the pipeline would
promote a material increase in competition in at
leag 1 market (whether or not in Australia), other
than the market for the pipeline services provided
by means of the pipeline;
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(b) that it would be uneconomic for anyone to develop
another pipeline to provide the pipeline services
provided by means of thepeline;

(c) that access (or increased access) to the pipeline
services provided by means of the pipeline can be
provided without undue risk to human health or
safety;

(d) that access (or increased access) to the pipeline
services provided by means oéthipeline would
not be contrary to the public interest.

16. Form of regulation factors
The form of regulation factors de

(a) the presence and extent of any barriers to entry in
a market for pipeline services;

(b) the presence and extent of any network
externalities (that is, interdependencies) between a
natural gas service provided by a service provider
and any other natural gas service provided by the
service provider;

(c) the presence and extent of any network
externalities (that is, interdependezg) between a
natural gas service provided by a service provider
and any other service provided by the service
provider in any other market;

(d) the extent to which any market power possessed
by a service provider is, or is likely to be,
mitigated by anyountervailing market power
possessed by a user or prospective user;

(e) the presence and extent of any substitute, and the
elasticity of demand, in a market for a pipeline
service in which a service provider provides that
service;
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(H the presence arektent of any substitute for, and
the elasticity of demand in a market for, electricity
or gas (as the case may be);

(g) the extent to which there is information available
to a prospective user or user, and whether that
information is adequate, to enalhe prospective
user or user to negotiate on an informed basis with
a service provider for the provision of a pipeline
service to them by the service provider.

17. Effect of separate and consolidated access arrangements in
certain cases

(1) This section pplies despite anything to the contrary in this
Law.

(2) If, under this Law and the Rules, separate access
arrangements are approved in an applicable access
arrangement decision for pipeline services provided, or to
be provided, by means of different gaaof a covered
pipeline, each part of the covered pipefine

(@) by which pipeline services are provided; and

(b) to which each separate applicable access
arrangement applies,

must to be taken to be a separate covered pipeline for the
purposes of this Law

(3) If under this Law and the Rules, a single access
arrangement is approved in an applicable access
arrangement decision for pipeline services provided, or to
be provided, by means of 2 or more covered pipelines,
those pipelines must be taken to béngle covered
pipeline for the purposes of this Law.
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18. Certain extensions to, or expansion of the capacity of,

pipelines to be taken to be part of a covered pipeline
For the purposes of this Léw

(a) an extension to, or expansion of the capacity of, a
covered pipeline must be taken to be part of the
covered pipeline; and

(b) the pipeline as extended or expanded must be
taken to be a covered pipeline,

if, by operation of the extension and expansion
requirements under an applicable access arrangement, th
applicable access arrangement will apply to pipeline
services provided by means of the covered pipeline as
extended or expanded.

109. Expansions of and extensions to covered pipeline by which
light regulation services are provided

For the purposes of thisaw, an extension to, or expansion

of the capacity of, a covered pipeline by means of which
light regulation services (and in respect of which there is

no limited access arrangement) are provided, must be taken
to be part of the covered pipeline unless AER

determines otherwise in writing.

20. Interpretation generally

Schedule to this Law applies to this Law, the Regulations
and the Rules and any other statutory instrument made
under this Law.

Part 1A 8 Postponement of Natural Gas Services Bulletin
Board provisions

[Heading inserted: WA Act Sch.cl. 5.]
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20A.  Minister may fix day on which provisions apply

To the extent that a provision of this Law relates to the
Natural Gas Services Bulletin Board, the provision does
not apply before a day is fixdwy the Minister, by an order
notice of which is published in ti@overnment Gazettas
the day on and after which provisions of this Law relating
to the Natural Gas Services Bulletin Board apply.

[Section 20A inserted: WA Act Sdhcl. 5.]

Part 20 Participating jurisdictions

21 Participating jurisdictions

The State of South Australia, the Commonwealth, each of
the States of New South Wales, Victoria, Queensland,
Western Australia and Tasmania, and the Australian
Capital Territory and the Northern Teory are

participating jurisdictions for the purposes of this Law.

22, Ministers of participating jurisdictions
The Ministers of the participating jurisdictions are

(@) the Minister of the Crown in right of South
Australia administering Pa#t of theNational Gas
(South Australia) Ac2008of South Australia; and

(b) the Minister of the Crown in right of Western
Australia administering thational Gas Access
(Western Australia) A@Q008of Western
Australia; and

(c) the Minister of the Crown in righdf the
Commonwealth administering tiAaustralian
Energy Market Ac2004of the Commonwealth;
and

(d) the Ministers of the Crown in right of the other
participating jurisdictions administering the laws
of those jurisdictions that substantially correspond
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to Part2 of theNational Gas (South Australia)
Act20080f South Australia.

Part 30 National gas objective andrinciples

Division 18 National gas objective

23. National gas objective

The objective of this Law is to promote efficient
investment in, andficient operation and use of, natural
gas services for the long term interests of consumers of
natural gas with respect to price, quality, safety, reliability
and security of supply of natural gas.

Division 20 Revenue and pricing principles

24, Revenueand pricing principles

(1) The revenue and pricing principles are the principles set
out in subsection&) to (7).

(2) A service provider should be provided with a reasonable
opportunity to recover at least the efficient costs the service
provider incus ind

(@) providing reference services; and

(b) complying with a regulatory obligation or
requirement or making a regulatory payment.

(3) A service provider should be provided with effective
incentives in order to promote economic efficiency with
respectto reference services the service provider provides.
The economic efficiency that should be promoted
includes®

(a) efficient investment in, or in connection with, a
pipeline with which the service provider provides
reference services; and

(b) the effident provision of pipeline services; and
(c) the efficient use of the pipeline.
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25,

(4)

(5)

(6)

(7)

Regard should be had to the capital base with respect to a
pipeline adoptedl
(&) in any previoud
(i) full access arrangement decision; or

(i)  decision of a relevarRegulator under
section2 of the Gas Code;

(b) inthe Rules.

A reference tariff should allow for a return commensurate
with the regulatory and commercial risks involved in
providing the reference service to which that tariff relates.

Regard shdd be had to the economic costs and risks of
the potential for under and over investment by a service
provider in a pipeline with which the service provider
provides pipeline services.

Regard should be had to the economic costs and risks of
the potentl for under and over utilisation of a pipeline
with which a service provider provides pipeline services.

Division 38 MCE policy principles

MCE statements of policy principles

(1)

(2)

®3)

Subiject to this section, the MCE may issue a statement of
policy principles in relation to any matters that are relevant
to the exercise and performance by the AEMC of its
functions and powers

(@) making a Rule; or
(b) conducting a review under secti8a.

Before issuing a statement of policy principles, M@E
must be satisfied that the statement is consistent with the
national gas objective.

As soon as practicable after issuing a statement of policy
principles, the MCE must give a copy of the statement to
the AEMC.
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Western Australian National Gas Access Law text Note
Preliminary Chapter 1

Operation and effect of National Gas Rules Part 4

S. 26

(4) The AEMC must publish the statemt in the South
Australian Government Gazette and on its website as soon
as practicable after it is given a copy of the statement.

Part 40 Operation and effect of National Gas Rules

26. National Gas Rules to have force of law
The National Gas Rules hatre force of law in this
jurisdiction.
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Note

Chapter 2

Part 1
s. 27

Functions and powers of gas market regulatory entities

Functions and powers of the Australian Energy Regulator

Chapter 20 Functions and powers of gas market

27.

regulatory entities

Part 18 Functions and powers of the Australian

Energy Regulator

Division 10 General

Functions and powers of the AER

(1) The AER has th#ollowing functions and powers:

(@)

(b)

(©)

(d)

(da)
(€)

(f)

(9)

to monitor compliance by persons with this Law,
the Regulations and the Rules, including
compliance with an applicable access
arrangement, an access determination and a ring
fencing decision; and

to investigate braches or possible breaches of
provisions of this Law, the Regulations or the
Rules, including offences against this Law; and

to institute and conduct proceedings in relation to
breaches of provisions of this Law, the
Regulations or the Rulemcluding offences
against this Law; and

to institute and conduct appeals from decisions in
proceedings referred to in paragrgp) and

to make a rate of return instrument; and

AER economic regulatory functions or powers;
and

to premre and publish reports on the financial and
operational performance of service providers in
providing pipeline services by means of covered
pipelines; and

to approve compliance programs of service
providers relating to compliance by service
providerswith this Law or the Rules; and
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Western Australian National Gas Access Law text Note
Functions and powers of gas market regulatory entities Chapter 2
Functions and powers of the Australian Energy Regulator Part 1
s. 28

(h) any other functions and powers conferred on it
under this Law or the Rules.

(2) The AER has the power to do all things necessary or
convenient to be done for or in connection with the
performance of its functions.

[Section 27 amended: see 84t No. 33 of 2018 4.4 and WA
Gazette 5 Apr 2019 p. 1007.]

28. Manner in which AER must perform or exercise AER
economic regulatory functions or powers

(1) The AER must, in performing or exercising an AER
economic regulatory fuction or powed

(@) perform or exercise that function or power in a
manner that will or is likely to contribute to the
achievement of the national gas objective; and

(b) if the AER is making a designated reviewable
regulatory decisiod

() ensure thad

(A) the covered pipeline service
provider that provides the
pipeline services to which the
applicable access arrangement
decision will apply; and

(B)  users or prospective users of the
pipeline services that the AER
considers have an interest in the
matter; and

(C) any user or consumer
associations or user or consumer
interest groups that the AER
considers have an interest in the
matter,

are, in accordance with the Rul@s
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Chapter 2 Functions and powers of gas market regulatory entities
Part 1 Functions and powers of the Australian Energy Regulator
s. 28
(D)  informed of the material issues
under consideration by the AER,;
and
(E) given areasonable opportunity to
make submissions in respect of
the decision before it is made;
and
(i) specifyo
(A) the manner in which the
constituent components of the
decision relate to each other; and
(B)  the manner in which that
interrelatonship has been taken
into account in the making of the
decision; and
(i)  if there are 2 or more possible designated
reviewable regulatory decisions that will
or are likely to contribute to the
achievement of the national gas
objectived
(A) make thedecision that the AER
is satisfied will or is likely to
contribute to the achievement of
the national gas objective to the
greatest degree (the preferable
designated reviewable regulatory
decision); and
(B)  specify reasons as to the basis on
which the AER:s satisfied that
the decision is the preferable
designated reviewable regulatory
decision.
(2) In addition, the AER
(&) must take into account the revenue and pricing
principle
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Western Australian National Gas Access Law text Note
Functions and powers of gas market regulatory entities Chapter 2
Functions and powers of the Australian Energy Regulator Part 1
s. 29

(i) when exercising a discretion in approving
or making those parts ah access
arrangement relating to a reference tariff;
or

(i)  when making an access determination
relating to a rate or charge for a pipeline
service; and

(b) may take into account the revenue and pricing
principles when performing or exercising any
othe AER economic regulatory function or
power, if the AER considers it appropriate to do
SO.

(3) For the purposes of subsecti@)(a)(ii), a reference to a
Areference serviceo in the revenue
must be read as aserefiecedm.ce to a fAfy

[Section 28 amended: see SA Act No. 79 of 2023 and
WA Gazette 14 Mar 2014 $32.]

29. Delegations

Any delegation by the AER under sectidhAAH of the
Trade Practices Act9740f the Commonwealtbr by the
ERA under sectio29 of theEcanomic Regulation
Authority Act2003extends to, and has effect for the
purposes of, this Law, the Regulations and the Rules.

[Section 29 modified: WA Act Schcl. 6.]

30. Confidentiality

(1) Sectiord4AAF of theTrade Practices Act9740f the
Commonwaelth has effect for the purposes of this Law, the
Regulations and the Rules as if it formed part of this Law.

(2) Without limiting sectior?A, that section also applies to
sectiond4AAF as adopted by subsecti@) and, when the
adopted section is readiaa reference in it to the AER
were a reference to the ERA, it is further modified as
follows:
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Note Western Australian National Gas Access Law text
Chapter 2 Functions and powers of gas market regulatory entities
Part 1 Functions and powers of the Australian Energy Regulator
s. 30A

(@) delete subsectiofB)(c) of the adopted section and
insert:

(c) the Australian Energy Regulator established by
section44AE of theTrade Practices Act974 of
the Commonwealth;

(b) delete subsectioff)(a)(i) of the adopted section
and insert:

(i) an ERA member, a person assisting the
ERA in the performance of its functions
or a delegate of the ERA,;

Noted
See also Chapter 10 ParDivision 1.

[Section 30 modified: WA Act Schcl. 7.]

Division 1Ad Rate of return instrument

[Heading inserted: see SAct No. 33 of 2018 45 and
WA Gazette 5Apr 2019 p.1007.]

Subdivision 18 Preliminary
[Heading inserted: see SAct No. 33 of 2018 45 and
WA Gazette SApr 2019 p.1007.]
30A.  Definitions
In this Divisiord

consumer reference groygor making a rate of return
instrument, sesection30H(1)(a)

explanatory information for a rate of return strument,
means information about the content of the instrument,
including (but not limited to) information explainiég
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Western Australian National Gas Access Law text Note
Functions and powers of gas market regulatory entities Chapter 2
Functions and powers of the Australian Energy Regulator Part 1
s. 30B

(a) the reasons for the rate of return on capital or the
value of imputation credits under the instrument;
and

(b) how the stated va&y or the way to calculate the
rate or value, was decided; and

(c) if the instrument replaces another instrundent

(i) the differences (if any) between the
instrument and the replaced instrument;
and

(i) the reasons for any

(d) why the AER is satisfied the instrument will, or is
most likely to, contribute to the achievement of the
national gas objective to the greatest degree; and

(e) how the AER had regard to the following in
making the instrument:

(i) the revenue and pricinminciples;
(i) the matters mentioned gection30G,

(i)  estimation methods, financial models,
market data and other evidence relevant to
making the instrument;

(iv) prevailing conditions ihe market for
equity funds;

(v) the interrelationships between financial
parameters used, or to be used, in relation
to deciding the rate or value.

[Section 30A inserted: see &t No. 33 of 2018 45 and
WA Gazette 5Apr 2019 p.1007.]
30B. Rate of return instrument has force of law

(1) A rate of return instrument has the force of law in this
jurisdiction.
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Note Western Australian National Gas Access Law text
Chapter 2 Functions and powers of gas market regulatory entities
Part 1 Functions and powers of the Australian Energy Regulator
s.30C

(2) An Act of this jurisdiction regulating the making of
subordinate legislation does not apply to a rate of return
instrument.

[Section 30B inerted: see SAct No. 33 of 2018 45 and
WA Gazette SApr 2019 p.1007.]

30C. Rate of return instrument is binding on AER and covered
pipeline service providers

A rate of return instrument is binding®n

(@) the AER in relation to the performance or exse
of an AER economic regulatofynctionor
power; and

(b) each covered pipeline service providerafation
to a matter relevant to the performance or exercise
of an AER economic regulatory function or power.

[Section 30C inserted: see $&t No. 3 of 2018 s15 and
WA Gazette 5Apr 2019 p.1007.]

Subdivision 20 Requirement to make rate of return instrument

[Heading inserted: see SAct No. 33 of 2018 45 and
WA Gazette 5Apr 2019 p.1007.]

30D. AER to make rate of return instrument

(1) Thissection applies if a rate of return on capital or the
value of imputation credits is required for performing or
exercising an AER economic regulatory function or power.

(2) The AER must make an instrumentrée of return
instrumeny) stating

(a) for arate of return on capitdlthe way to
calculate the rate; and

(b) for the value of imputation cred@sthe value or
the way to calculate the value.
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Western Australian National Gas Access Law text Note
Functions and powers of gas market regulatory entities Chapter 2
Functions and powers of the Australian Energy Regulator Part 1
s. 30E

(3) The AER may make an instrument only if satisfied the
instrument will, or is most likely to, contribute the
achievement of the national gas objective to the greatest
degree.

(4) Subject tasubsectior{3), the way to calculate a rate of
return on capital must include a weighted average of an
allowed eturn on equity and an allowed return on debt.

(5) In making an instrument, the AER must have regadd to
(a) the revenue and pricing principles; and
(b) other information the AER considers appropriate.

[Section 30D inserted: see &%t No. 33 of 2018.45 and
WA Gazette 5Apr 2019 p.1007.]

30E. Content of rate of return instrument

(1) If a rate of return instrument states the value of imputation
credits, the instrument must state a single value to apply in
relation to all covered pipeline service piders.

(2) If a rate of return instrument states a way to calculate the
rate of return on capital or the value of imputation credits,
the instrument muét

(&) provide for the same methodologyapplyin
relation to all covered pipeline service provilér
calculating the rate or value; and

(b) provide for the methodology to apply
automatically without the exercise of any
discretionby the AER.

Example for paragraph (b)d

The instrument can not include different methodologies or
a band of values fromhich the AER could choose in
applying the instrument.

(3) Subject tasubsection$l) and(2), the instrument may
include other matters the AERNsiders appropriate.
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Note Western Australian National Gas Access Law text
Chapter 2 Functions and powers of gas market regulatory entities
Part 1 Functions and powers of the Australian Energy Regulator
s. 30F

Exampled

Matters to help a covered pipeline service provider
calculate a rate of return or the value of imputation
credits.

[Section 30E inserted: see &4t No. 33 of 2018 45 and
WA Gazette 5Apr 2019 p.1007.]

Subdivision 30 Consultation requirements

[Heading inserted: see SAct No. 33 of 2018 45 and
WA Gazette Apr 2019 p.1007.]

30F. Process for making rate of return instrument

Subject to this Division, the AER may make a rate of
return instrument in thevay it considers appropriate.

[Section 30F inserted: see %t No. 33 of 2018 45 and
WA Gazette 5Apr 2019 p.1007.]

30G.  Other matters AER must have regard to in making
instrument

In making a rate of return instrument, the AER must also
have regarda the following)

(a) advice, recommendations or submissions given by
a consumer reference group;

(b) submissions made, and the report published, under
section30H;

(c) submissions made undsection303

(d) the report given by the independent panel under
section30K.

[Section 30G inserted: see &t No. 33 of 2018 45 and
WA Gazetteb Apr 2019 p.1007.]
30H. Requirements before publishing draft instrument

(1) Before publishing a draft rate of return instrument under
this Subdivision, the AER mut
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Western Australian National Gas Access Law text Note
Functions and powers of gas market regulatory entities Chapter 2
Functions and powers of the Australian Energy Regulator Part 1
s. 30H

(2)

®3)

(4)

(5)

(6)

(7)

(a) establish a reference group to help the AER
implement an effective consumer consultation
process for making the proposed instrument (a
consumer reference groypand

(b) publish a notice on its website

(i) inviting persons to make a written
submissiorto the AER about the
proposed instrument; and

(i) stating the period, not less than@dys,
within which a submission must be made;
and

(c) seek concurrent expert opinions or evidence about
the proposed instrument.

A person may make a submissidteathe stated period
only with the written approval of the AER.

Subject tasubsection$4) and(5), the AER may seek the
expert opinion®r evidence in the way it considers
appropriate.

Exampled

The AER might convene a conference of experts to
identify key issues, and areas of dispute and agreement
among the experts, about the content of the proposed
instrument.

The AER must call for eminations of eligible experts but
may seek the expert opinions or evidence from any eligible
expert.

If practicable, the AER must seek the expert opinions or
evidence from at least 3 eligible experts.

The AER must publish on its website
(a) submissions made under this section; and

(b) areport on the outcomes of seeking the expert
opinions or evidence.

In this sectiod
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Note Western Australian National Gas Access Law text
Chapter 2 Functions and powers of gas market regulatory entities
Part 1 Functions and powers of the Australian Energy Regulator
s. 30l

eligible expertmeans a person with qualifications or
experience in a field the AER considers relevant to making
a rate éreturn instrument.

Examples of relevant field®

Finance, economics, law, consumer affairs, institutional
investment.

[Section 30H inserted: see &%t No. 33 of 2018 45 and
WA Gazette Apr 2019 p.1007.]

30l. Consumer reference group

(1) A consumereference group for making a rate of return
instrumend

(a) isto consist of the members appointed by the
AER; and

(b) may carry out its activities, including giving
advice or recommendations to the AER about the
instrument, in the way it considers appriate.

(2) Without limiting subsectior{1)(b), the consumer reference
group may
(@) consult with consumers of natural gas; and

(b) facilitate consumer engagement in the process for
making the istrument; and

(c) make written submissions to the AER about the
content of the instrument and the process for
making it.

(3) The AER must publish on its website any written advice,
recommendations or submissions given to it by the
consumer reference gnou

[Section 30l inserted: see ¥t No. 33 of 2018 45 and
WA Gazette 5Apr 2019 p.1007.]
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Western Australian National Gas Access Law text Note
Functions and powers of gas market regulatory entities Chapter 2
Functions and powers of the Australian Energy Regulator Part 1
s. 30J
30J. Publication of draft instrument and other information
(1) The AER must, at least 6 months before making a rate of
return instrument, publish on its webséite
(a) adraftof the proposed instrument and the
explanatory information for the instrument; and
(b) anoticed
(i) inviting persons to make a written
submission to the AER about the
proposed instrument; and
(i) stating the period, not less thag@days,
within which a submission must be made.
(2) A person may make a submission after the stated period
only with the written approval of the AER.
(3) The AER must publish submissions made under this
section on its website.
[Section 30J inserted: seéSAAct No. 33 of 2018 45 and
WA Gazette 5Apr 2019 p.1007.]
30K.  Report about draft instrument by independent panel
(1) The AER must, as soon as practicable after publishing the
draft instrument, establish an independent panel to give the
AER a writen report about the instrument.
(2) The paned
(@) may carry out its activities, including giving the
report, in the way it considers appropriate; but
(b) mustseek to give the report by consensus.
(3) The panel must
(@) consist of at least 3 memiserlppointed by the
AER, who have qualifications or experience in a
field the AER considers relevant to making a rate
of return instrument; and
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Chapter 2 Functions and powers of gas market regulatory entities
Part 1 Functions and powers of the Australian Energy Regulator
s. 30L

Examples of relevant field®

Finance, economics, law, consumer affairs,
institutional investment.

(b) givethereport to the AER before theER makes
the instrument.

(4) The AER must take reasonable steps to minimise and
manage any conflicts of interest a panel member may have
in relation to making the instrument.

(5) The report must

(@ includet he panel 6s assessment of t
reasons supporting the rate of return on capital or
the value of imputation credits under the
instrument; and

(b) state whether the report is given by consensus.
(6) The AER must publish the report on its wesi
[Section 30K inserted: see 3%t No. 33 of 2018 45 and
WA Gazette 5Apr 2019 p.1007.]
30L.  Publication of explanatory information

The AER must publish explanatory information for a rate
of return instrument on its website when the instrument is
published undesection30N.

[Section 30L inserted: see St No. 33 of 2018 45 and
WA Gazette 5Apr 2019 p.1007.]

30M.  Failure to comply does not affect validity

Failure to comply with this Sadivision does not invalidate
or otherwise affect a rate of return instrument.

[Section 30M inserted: see 3%t No. 33 of 2018 45 and
WA Gazette 5Apr 2019 p.1007.]
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Functions and powers of the Australian Energy Regulator Part 1
s. 30N

Subdivision 40 Publication, review and other matters

[Heading inserted: see SAct Na 33 of 2018 s15 and
WA Gazette SApr 2019 p.1007.]

30N. Publication of rate of return instrument

After making a rate of return instrument, the AER must
publish the instrument on its website.

Noted

Seesection30L for the requirement to publish explanatory
information for the instrument.

[Section 30N inserted: see $&t No. 33 of 2018 45 and
WA Gazette 5Apr 2019 p.1007.]
300. Commencement andduration of instrument
A rate of return instrumedt

(a) commences on the day after it is published on the
AEROGs website; and

(b) remains in force until the end of the day it is
replaced undesection 30P.

[Section 300 inserted: see $&t No. 33 of 2018 45 and
WA Gazette 5Apr 2019 p.1007.]
30P. Review and replacement of instrument
(1) The AER mush
(a) review each rate of return instrument; and

(b) make a new rate of return instrument urithes
Division to replace the reviewed instrument.

(2) The AER must replace the reviewed instrument by
publishing the new instrument on its website on the day
that i

(@) the fourth anniversary of the day the reviewed
instrument was published; or
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Chapter 2 Functions and powers of gas market regulatory entities
Part 1 Functions and powers of the Australian Energy Regulator
s.30Q

(b) if the day mentioned iparagraphl{a)is not a
business day the first business day after that day.

[Section 30P inserted: see 34t No. 33 of 2018 45 and
WA Gazette Apr 2019 p.1007.]

30Q. Application of instrument
(1) A rate of return instrumedét

(a) applies for the purposes of an AER economic
regulatory decision made after the commencement
of the instrument; and

(b) does not affect an AER economic regulatory
decision made before the commeneatof the
instrument.

(2) Toremove any doubt, it is declared that the application of
the instrument under this Law, including, for example, in
making a full access arrangement decision, is an AER
economic regulatory function or power.

[Section 30Q ingsted: see SAct No. 33 of 2018 45 and
WA Gazette 5Apr 2019 p.1007.]

[30R. Section 30R inserted: see 86t No. 33 of 2018 45 and
WA Gazette SApr 2019 p.1007; deleted: WA Act Schcl. 7A.]

Subdivision5d Confidentiality of information

[Headinginserted: see SAct No. 33 of 2018 45 and
WA Gazette 5Apr 2019 p.1007.]

30S Confidentiality

(1) If a person wishes to give information to the AER for the
purposes of this Division in confiderie

(@) the person must give the AER written notice that
the person claims the information is confidential,
and

(b) give reasons to support the claim, includng
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Functions and powers of gas market regulatory entities Chapter 2
Functions and powers of the Australian Energy Regulator Part 1
s. 30S

(i) information about the detriment that
might be caused to the person if the
information were disclosed by the AER,;
and

(i) information thad

(A) s reasonably within the
personds knowledge and
capacity to give; and

(B) may be relevant to the /
consideration under section 329
about whether the public
benefit in disclosing the
information outweighs the
detriment.

(2) In giving reasons to supp a claim undesubsectior{1)
about information received from another persothiial
party), a person may include information téat

@ is reasonably within the person
capacity togive; and

(b) is about the detriment that might be caused to the
third party if the information were disclosed by the
AER; and

(c0 may be relevant to the AEROGs <co
section 329 about whether the public benefit in
disclosing the informatio outweighs the
detriment.

(3) In acting undesubsectior{l), a person must specifically
identify the information in relation to which the claim is
made.

(4) Information given to the AER for the quoses of this
Division is not to be regarded as being given in confidence,
or to be confidential in any way, unless the information is
subject to an express claim of confidentiality made under
this section.
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Part 1 Functions and powers of the Australian Energy Regulator
s. 30T

[Section 30S inserted: see 84t No. 33 of 208 s.15 and
WA Gazette Apr 2019 p.1007.]
30T.  Disclosure of information given in confidence

(1) Chapter 10 Part 2 Division 1 applies in relation to
publishing information given to the AER in confidence
under this Division.

(2) Inthis sectiod

information includes advice, recommendations,
submissions and reports.

[Section 30T inserted: see $&t No. 33 of 2018 45 and
WA Gazette 5Apr 2019 p.1007.]

Division 29 Search warrants

3L Definitions
In this Divisiom

authorised persommeans gerson authorised under
section32;

relevant provisiormeans a provision of this Law, the
Regulations or the Rules.
32 Authorised person

(1) The AER may, in writing, authorise a person that the AER
considers is suitably qualified or trained to be an@uigbd
person for the purposes of this Division.

(2) An authorised person must comply with any direction of
the AER in exercising powers or functions as an authorised

person.
33 Identity cards
(1) The AER must issue an identity card to an authorised
person.
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Functions and powers of the Australian Energy Regulator Part 1
s. 34

(2) The identity card must contain the name, a recent
photograph and the signature of the authorised person.

(3) An authorised person must carry the identity card at all
times when exercising powers or performing functions as
an authorised person.

(4) An authorised person must produce his or her identity card
for inspectio®

(a) before exercising a power as an authorised person;
or

(b) at any time during the exercise of a power as an
authorised person, if asked to do so.
34. Return of identity cards

If a person to whom an identity card has been issued ceases
to be an authorised person, the person must return the
identity card to the AER as soon as practicable.

Maximum penalty: $500

35. Search warrant

(1) An authorised person may apply to a nsagite for the
issue of a search warrant in relation to a particular place if
the persoé

(a) believes on reasonable grounds dhat

(i) thereis or has been or will be a breach of
a relevant provision; and

(i) there is or may be a thing or things of a
particular kind connected with that breach
on or in that place; or

(b) reasonably suspects tBat

(i) there may have been a breach of a
relevant provision; and
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Part 1 Functions and powers of the Australian Energy Regulator
s.35
(i) there is or may be a thing or things of a
particular kind connected with that breach
on orin that place.

(2) If a magistrate is satisfied by the evidence, on oath or by
affidavit, of an authorised person that there are reasonable
grounds for suspecting that there is, or may be within the
next 7days, a thing or things of a particular kind neated
with a breach or possible breach of a relevant provision on
or in a place, the magistrate may issue a search warrant
authorising an authorised person named in the wérrant

(a) to enter the place specified in the warrant, with
such assistance and the use of such force as is
necessary and reasonable;

(b) to search the place or any part of the place;

(c) to search for and seize a thing named or described
in the warrant and which the person believes on
reasonable grounds to be connected with the
breach or possible breach of the relevant
provision;

(d) to inspect, examine or record an image of anything
in the place;

(e) to take extracts from, and make copies of, any
documents in the place;

() to take into the place such equipment and
materials ashe person requires for exercising the
powers.

(3) A search warrant issued under this section mustdstate

(@) the purpose for which the search is required and
the nature of the suspected breach of the relevant
provision; and

(b) any conditions to whicthe warrant is subject; and

(c) whether entry is authorised to be made at any time
of the day or night or during stated hours of the
day or night; and
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(d) aday, not later thandays after the issue of the
warrant, on which the warrant ceases to have
effect.

(4) Except as provided by this Law, the rules to be observed
with respect to search warrants mentioned in any relevant
laws of this jurisdiction extend and apply to warrants under
this section.

36. Announcement of entry and details of warrant to begiven to
occupier or other person at premises

(1) This section applies if the occupier or another person who
apparently represents the occupier is present at premises
when a search warrant is being executed.

(2) The authorised person executing the warrausd
(a) identify himself or herself to that person; and

(b) announce that he or she is authorised by the
warrant to enter the place; and

(c) before using force to enter, give the person an
opportunity to allow entry; and

(d) give the person a comf the warrant.

(3) The authorised person executing the warrant is not entitled
to exercise any powers under the warrant in relation to
premises if the authorised person does not comply with
subsectior{2).

37. Immediate entry permitted in certain cases

An authorised person executing a warrant need not comply
with section36 if he or she believes on reasonable grounds
that immediate entry to premises is required to edsure

(a) the safety of any person; or

(b) that the effective execution of the seawdrrant is
not frustrated.
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38. Copies of seized documents

(1)

(2)

If an authorised person executing a warrant retains
possession of a document seized from a person in
accordance with the warrant, the authorised person must
give that other person, within 2ibys of the seizure, a copy
of the document certified as correct by the authorised
person executing the warrant.

A copy of a document certified under subsec{bnshall
be received in all courts and all tribunals as evidence of
equal validity to the aginal.

39. Retention and return of seized documents or things

(1)

(2)

®3)

If an authorised person executing a warrant seizes a
document or other thing in accordance with the warrant,
the authorised person must if he or she is not a person
employed by the AER,ige the document or other thing
seized to the AER.

The AER must take reasonable steps to return the
document or thing to the person from whom it was seized
if the reason for its seizure no longer exists.

If the document or thing seized has nottheeturned
within 3 months after it was seized, the AER must take
reasonable steps to return it unéess

(&) proceedings for the purpose for which the
document or thing was retained have commenced
within that 3month period and those proceedings
(including any appeal) have not been completed;
or

(b) a magistrate makes an order under seetbn
extending the period during which the document
or thing may be retained.
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40, Extension of period of retention of documents or things
seized

(1) The AER may applyda a magistrai@

(2)

(3)

(4)

(&) within 3months after a document or other thing
was seized in accordance with a warrant; or

(b) if an extension has been granted under this section,
before the end of the period of the extension,

for an extension of the period for whithe AER may
retain the document or thing but so that the total period of
retention does not exceed adnths.

An application must be made before proceedings for the
purpose for which the document or thing was retained have
been commenced.

A magistrate may order such an extension if he or she is
satisfied thad

(a) itisinthe interests of justice; and

(b) the total period of retention does not exceed
12 months; and

(c) retention of the document or other thing is
necessa®y

(i) for the puposes of an investigation into
whether a breach of a relevant provision
has occurred; or

(i) to enable evidence of a breach of a
relevant provision to be obtained for the
purposes of a proceeding under this Law.

If proceedings are commenced for hepose for which

the document or thing was retained at any time before the
expiry of the period specified in an order under this
section, the document or thing may be retained until those
proceedings (including any appeal) have been completed
despite thee proceedings being completed after the period
specified in the order.
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()

At least 7days prior to the hearing of an application under

this section by a magistrate, notice of the application must
be sent to the owner of the document or thing described i

the application.

41. Obstruction of persons authorised to enter

A person must not, without reasonable excuse, obstruct or
hinder an authorised person in the exercise of a power
under a search warrant under this Division.

Maximum penalty:
(@) inthe cas of a natural persén$2 000;
(b) inthe case of a body corporat&10000.

Division 30 General information gathering powers

42. Power to obtain information and documents in relation to
performance and exercise of functions and powers

(1)

(2)

If the AER has reason to believe that a person is capable of
providing information or producing a document that the
AER requires for the performance or exercise of a function
or power conferred on it under this Law or the Rules, the
AER may, by notice in viting, serve on that person a

notice (arelevant noticg.

A relevant notice may require the persod to

(a) provide to the AER, by writing signed by that
person or, in the case of a body corporate, by a
competent officer of the body corporate, witttie
time and in the manner specified in the notice, any
information of the kind referred to in
subsectior{l); or

(b) produce to the AER, or to a person specified in the
notice acting on its behalf, in accordance with the
notice, any documents of the Kineferred to in
subsectior{l).
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(3) A person on whom a relevant notice is served must comply

(4)

(5)

(6)

(7)

with the relevant notice unless the person has a reasonable
excuse.

Maximum penalty:
(@) inthe case of a natural pergof2 000;
(b) inthe case of a body quoraté $10000.

A person must not, in purported compliance with a relevant
notice, provide information that the person knows is false
or misleading in a material particular.

Maximum penalty:
(@) inthe case of a natural pergof2 000;
(b) inthe cae of a body corporaie$10000.

It is a reasonable excuse for the purposes of subsé8jion
if the person served the relevant notice is not capable of
complying with that notice.

It is a reasonable excuse for a natural person to

(a) fail to provide information of the kind referred to
in subsectior{l) to the AER; or

(b) fail to produce a document of the kind referred to
in subsectior{l) to the AER, or to a person
specified in a relevant notice acting on behalf of
the AER,

if to do so mightend to incriminate the person, or make
the person liable to a criminal penalty, under a law of this
jurisdiction or a law of another participating jurisdiction.

It is not a reasonable excuse for a persén to

(a) fail to provide information of the ki referred to
in subsectior{l) to the AER; or

(b) fail to produce a document of the kind referred to
in subsectior{l) to the AER, or to a person
specified in a relevant notice acting on behalf of
the AER,

As at 06 Apr 2019

Version 00-g0-03 page 103

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009
Western Australian National Gas Access Law text

Note

Chapter 2

Part 1
S. 43

Functions and powers of gas market regulatory entities

Functions and powers of the Australian Energy Regulator

on the ground of any duty of confidence.

(8) This section does not require a persah to

(a) provide information that is the subject of legal

(b)

professional privilege; or

produce a document the production of which
would disclose information that is the subject of
legal professional privilege.

(9) This section does not require a persah to

(a) provide information that would disclose the

(b)

(©)

contents of a document prepared for the purposes
of a meeting of the Cabinet or a committee of the
Cabinet of the Commonwealth or of a State or a
Territory; or

produce a document prepared for the purposes of a
meeting of the Cabinet or a committee of the
Cabinet of the Commonwealth or of a State or a
Territory; or

provide information, or produce a document, that
would disclose the deliberations of the Caior

a committee of the Cabinet of the Commonwealth
or of a State or a Territory.

(10) A person incurs, by complying with a relevant notice, no
liability for breach of contract, breach of confidence or any
other civil wrong.

Division 48 Regulatory information notices and general
regulatory information orders

Subdivision1d Interpretation

43. Definitions

In this Divisiord

contributing servicehas the meaning given by sectibdy
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scheme pipeline service providerean$
(a) acovered pipeline servigeovider; or

(b) a service provider who provides or intends to
provide pipeline services by means of an
international pipeline to which a price regulation
exemption applies;

related providemeans a person who supplies a
contributing service to a schempgline service provider.
44, Meaning of contributing service

(1) A contributing service is a service that the AER, in
accordance with this section, decides is a service that
contributes in a material way to the provision of a pipeline
service by a schenmpeline service provider.

(2) In deciding whether a service is a service that contributes
in a material way to the provision of a pipeline service by a
scheme pipeline service provider, the AER must have
regard t@

(@) the nature and kind of the semjc
(b) when the service was first supplied;

(c) the nature and extent of the contribution of the
service relative ©

(i) the pipeline service; and
(i) all other services supplied by the scheme
pipeline service provider;
(d) whether the service wasqviously supplied

(i) by the scheme pipeline service provider;
or

(i)  directly or indirectly by an associate of
the scheme pipeline service provider;

(e) whether the service, together with other services,
contributes in a material way to tpeovision of
pipeline services;
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(H any other matter specified under the Rules.

45, Meaning of general regulatory information order

A general regulatory information order is an order made by
the AER in accordance with this Division that requires
each schme pipeline service provider of a specified class,
or each related provider of a specified class, to do either or
both of the following:

(a) provide to the AER the information specified in
the order;

(b) prepare, maintain or keep information specified in
the notice in a manner and form specified in the
order.

46. Meaning of regulatory information notice

A regulatory information notice is a notice prepared and
served by the AER in accordance with this Division that
requires the scheme pipeline service ptex; or a related
provider, named in the notice to do either or both of the
following:

(a) provide to the AER the information specified in
the notice;

(b) prepare, maintain or keep information specified in
the notice in a manner and form specified ia th
notice.

47. Division does not limit operation of information gathering
powers under Division3

This Division does not limit the operation of Divisi8n
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Subdivision2d Serving and making of regulatory information
instruments

48 Service and making of rgulatory information instrument

(1) Subject to this Division, the AER, if it considers it
reasonably necessary for the performance or exercise of its
functions or powers under this Law or the Rules, @nay

(a) serve a regulatory information notice on aesule
pipeline service provider or a related provider; or

(b) make a general regulatory information order.

(2) In considering whether it is reasonably necessary to serve a
regulatory information notice, or make a general regulatory
information order, th&ER must have regarddo

(@) the matter to be addressedby

(i) the service of the regulatory information
notice; or

(i) the making of the general regulatory
information order; and

(b) the likely costs that may be incurred by an
efficient scheme pip#le service provider or
efficient related provider in complying with the
notice or order.

Noted

The AER must also exercise its powers under this section
in a manner that will or is likely to contribute to the
achievement of the national gas objective: seion28.

(3) A regulatory information notice must not be served, or a
general regulatory information order must not be made,
solely for the purpose of

(a) investigating breaches or possible breaches of
provisions of this Law, the Regulations or the
Rules, including offences against this Law; or
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(b) instituting and conducting proceedings in relation
to breaches of provisions of this Law, the
Regulations or the Rules, including offences
against this Law; or

(c) instituting and conducting appeals fralecisions
in proceedings referred to in paragrdph or

(d) collecting information for the preparation of a
service provider performance report; or

(e) any application for review of a decision of the
AER under Chapter 8 Pt

49, Additional matters to be considered for related provider
regulatory information instruments

(1) This section applies if the AER is intendingto

(a) serve a regulatory information notice on a related
provider; or

(b) make a general regulatory information order that
will apply to a class of related providers.

(2) In addition to the matters set out in seci@{2), the AER,
in considering whether it is reasonably necessary to serve
the regulatory information notice, or make the general
regulatory information order, musave regard ®

(@) whether the scheme pipeline service provider
being supplied a contributing service by the
related provider or related providers to which the
intended regulatory information instrument will
apply cad

(i) provide the information to bepscified in
that instrument; or

(i) prepare, maintain or keep the information
to be specified in the particular manner
and form to be specified in that
instrument; and
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(b) the extent to which the related provider or related
providers to which the intered regulatory
information instrument will apply is, or are,
supplying a contributing service on a genuinely
competitive basis; and

(c) the nature of any ownership or control betwi&en

(i) the scheme pipeline service provider
being supplied a contributirggervice by a
related provider to which the intended
regulatory information instrument will
apply; and

(i) that related provider; and

(d) the nature of any ownership or control as between
different related providers supplying the
contributing service tthe scheme pipeline service
provider; and

(e) any other matter the AER considers relevant.

(3) For the purposes of subsecti@)(b), in considering
whether a contributing service is being supplied on a
genuinely competitive basis, the AER may take into
accound

(@) whether there is effective competition in the
market for the supply of the contributing service;
and

(b) whether the related provider supplies the
contributing service to a scheme pipeline service
provider under a contract, arrangement or
understanding entered into with that scheme
pipeline service provider following a competitive
process for the awarding of the right to enter into
that contract, arrangement or understanding
involving persons who were not associates of the
scheme pipeline se&ce provider.
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50. AER must consult before publishing a general regulatory

information order

The AER must, in accordance with the Rules, consult with
the public on the general regulatory information order it
intends to make before it makes that order.

Noted

See also sectiofb about what the AER must and may do after
receiving submissions.

51 Publication requirements for general regulatory
information orders

(1) A general regulatory information order made under
section48(1)(b) must be published oreth AERG&6s websi t e
as soon as practicable after it is made.

(2) Notice of the making of a general regulatory information
order must be published in a newspaper circulating
generally throughout Australia as soon as practicable after
it is made.

52 Opportunity to be heard before regulatory information
notice is served

(1) The AER, before serving a regulatory information notice,
musB

(&) notify, in writing, the scheme pipeline service
provider, or the related provider, on whom the
AER intends to serve thegelatory information
notice of its intention to do so; and

(b) give the scheme pipeline service provider, or the
related provider, a draft of the regulatory
information notice it intends to serve.

(2) If the regulatory information notice to be servedris
urgent notice, the AER must, in a notice under
subsectior{1)d

(a) identify the regulatory information notice to be
served as an urgent notice; and
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(b) give its reasons, in writing, why the regulatory
information notice to be served is an urgent reotic

(3) A regulatory information notice is an urgent notic if

(@) under the notice the AER will require the scheme
pipeline service provider or related provider to
provide information to the AER; and

(b) that requirement has arisen because the AER
consders it must deal with or address a particular
matter or thing in order for it to make an AER
economic regulatory decision or a rate of return
instrument; and

(c) the AER considers that, having regard to the time
within which it must make that AER econ@am
regulatory decision or a rate of return instrument,
the time within which the AER requires the
information is of the essence.

(4) A notice under subsectidqt) musd

(a) invite the scheme pipeline service provider, or the
related provider, to makeritten representations
to the AER as to whether the AER should serve
the regulatory information notice on them; and

(b) specify the period within which the scheme
pipeline service provider, or the related provider,
may make the representations.

(5) Theperiod that must be specified in accordance with
subsectior{4) must bé

(a) inthe case of an urgent notice to be sedvad
period of not less than 5 business days and not
more than 10 business days calculated from the
date of the notice under subsect{ajy

(b) in all other cases a period of at least 20 business
days calculated from the date of the notice under
subsectior{l).
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(6) The AER must consider the written representations made
in accordance with a notice under subsectigrbefore
making its @cision in accordance with this Division to
serve the regulatory information notice.

[Section 52 amended: see 86t No. 33 of 2018 4.6 and
WA Gazette SApr 2019 p.1007.]

Subdivision3d Form and content of regulatory
information instruments
53 Form and content of regulatory information instrument
(1) A regulatory information instrumedt
(&) must specify the information required todbe
(i) provided to the AER;

(i) prepared, maintained or kept in the
particular manner and form specified in
theinstrument; and

(b) may specify the manner and form in which the
information described in the instrument is required
to b&d

(i) provided to the AER;
(i) prepared, maintained or kept; and

(c) must state the reasons of the AER for requiring the
informaiton described in the instrument tode

(i) provided to the AER;

(i) prepared, maintained or kept in the
particular manner and form specified in
the instrument; and

(d) inthe case of an instrument requiring information
to be provided to the AER, mugiexify when the
information must be provided.
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(2) Inthe case of a regulatory information notice, the notice
must name the scheme pipeline service provider or the
related provider to whom it applies.

(3) Inthe case of a general regulatory informatictheoy the
order must specify the class of scheme pipeline service
provider, or related provider, to whom the order applies.

54. Further provision about the information that may be
described in a regulatory information instrument

Without limiting sectiorb3(1)(a), the information that may
be required to be provided to the AER, or to be prepared,
maintained or kept, may include

(a) historic, current and forecast information
(including financial information);

(b) information that is or may be derived fronhet
information in the possession or control of the
scheme pipeline service provider or the related
provider to whom the instrument applies;

(c) information to enable the AER to verify whether
the scheme pipeline service provider to whom the
instrument aplies is or has been complying with
Chapter 4;

(d) information to enable the AER to verify
compliance with any requirements for the
allocation of costs between natural gas services
unded

(i) the Rules; or
(i) an applicable access arrangement.
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55 Further provision about manner in which information must

be provided to AER or kept

Without limiting sectiorb3(1)(b), a regulatory information
instrument may specify the information specified in the
instrumend

(@)

(b)

(©)

(d)

(e)

be provided to the AER, or prepared,intained

or kept, on an annual basis or some other basis,
including on the occurrence of a specified event or
state of affairs;

be provided to the AER, or prepared, maintained
or kept, in accordance with specified Rules;

be provided to the AER r@repared, maintained

or kept, in accordance with any document, code,
standard, rule, specification or method formulated,
issued, prescribed or published by the AER or any
person, authority or body whetider

(i) wholly or partially or as amended by the
instrument; or

(i) as formulated, issued, prescribed or
published at the time the instrument is
served or published or at any time before
the instrument is served or published; or

(i) as amended from time to time;
Exampled

The AER may require a scheme
pipeline service provider to provide
information in a form and manner that
complies with relevant accounting
standards.

be verified by way of statutory declaration by an
officer of the scheme pipeline service provider, or
of a related provider, to whothe instrument
applies;

be audited
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(i) by a class of person specified in the
instrument before it is provided to the
AER; and

(i) at the expense of the scheme pipeline
service provider or related provider to
whom the instrument applies.

Subdivision4 d Compliance with regulatory
information instruments

56. Compliance with regulatory information notice that is
served
On being served a regulatory information notice, a person
named in the notice must comply with the notice.
57. Compliance with general regulatory information order
(1) On publication of a general regulatory information order in
accordance with sectidsil(1), a person who is a member
of the class of person to which a general regulatory
information order applies must comply witretbrder.
(2) Subsectior{l) does not apply to a person who has been
given an exemption under sectid8.
58. Exemptions from compliance with general regulatory
information order
(1) The AER may exempt a person, or a class of person, from
complying with gction579
(@) unconditionally or on specified conditions; or
(b) wholly or to the extent as is specified in the
exemption.
(2) An exemption under this section must be in writing.
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59.

Assumptions where there is norcompliance with regulatory
information instrument

(1) This section appliesdf

(a) under a regulatory information instrument the

AER9J

(i)

(ii)

requires a scheme pipeline service
provider to provide information to the
AER for the purpose of enabling the AER
to make an AER economic regulatory
decsion relating to the scheme pipeline
service provider or to make a rate of
return instrument; or

requires a related provider to provide
information to the AER that is relevant to
the making of an AER economic
regulatory decision relating to a scheme
pipeline service provider or the making of
a rate of return instrument; and

(b) the scheme pipeline service provider or related
provide®

(i)

(ii)

does not provide the information to the
AER in accordance with the applicable
regulatory information instrumenay

provides information that is insufficient
(when compared to what was requested
under the applicable regulatory
information instrument).

(2) Without limiting section$6 and 57 and despite anything
to the contrary in this Law or the Rules, thERd

(@) may make the AER economic regulatory decision
or the rate of return instrument on the basis of the
information the AER has at the time it makes that
decision or instrument; and
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(b) in making that decision or instrument, may make
reasonable assytions (including assumptions
adverse to the interests of the scheme pipeline
service provider) in respect of the matters the
information required under the regulatory
information instrument would have addressed had
that information been provided as reguir

[Section 59 amended: see 86t No. 33 of 2018 4.7 and
WA Gazette 5Apr 2019 p.1007.]

Subdivision5d General

60. Providing to AER false and misleading information

A person must not, in purported compliance with a
regulatory information instrumengéquiring the person to
provide information to the AER, provide information to the
AER that the person knows is false or misleading in a
material particular.

Maximum penalty:
(@) inthe case of a natural pergof2 000;
(b) inthe case of a body corpogat$10000.

61 Person cannot rely on duty of confidence to avoid
compliance with regulatory information instrument

(1) A person must not refuse to comply with a regulatory
information instrument on the ground of any duty of
confidence.

(2) A person incus, by complying with a regulatory
information instrument, no liability for breach of contract,
breach of confidence or any other civil wrong.
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62.

63.

64.

Legal professional privilege not affected

A regulatory information instrument, and secti®&sand
57, are noto be taken as requiring a persod to

(@) provide to the AER information that is the subject
of legal professional privilege; or

(b) produce a document to the AER the production of
which would disclose information that is the
subject of legal professiahprivilege.

Protection against seHincrimination

(1)

(2)

It is a reasonable excuse for a natural person to whom
section56 applies not to comply with a regulatory
information notice served on the person requiring the
person to provide information todAER if to do so might
tend to incriminate the person, or make the person liable to
a criminal penalty, under a law of this jurisdiction or
another participating jurisdiction.

It is a reasonable excuse for a natural person to whom
section57 appliesot to comply with a general regulatory
information order made requiring the person to provide
information to the AER if to do so might tend to
incriminate the person, or make the person liable to a
criminal penalty, under a law of this jurisdiction or drey
participating jurisdiction.

Division 58 Service provider performance reports

Preparation of service provider performance reports

(1)

Subiject to this section, the AER may prepare a report on
the financial performance or operational performanck of
or more scheme pipeline service providers in providing
pipeline services by means of a scheme pipeline.
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Noted

The AER may only prepare a report under subse¢tipn
if the preparation of the report will or is likely to
contribute to the achievement bktnational gas
objective: see sectiazB.

(2) Areport prepared under this section &ay

(a) deal with the financial or operational performance
of the scheme pipeline service provider in relation
tod

(i) complying with pipeline service
standards; and

(i) standards relating to the provision of
pipeline services to users or end users;
and

(i)  the profitability of scheme pipeline
service providers in providing pipeline
services; and

(b) if the AER considers it appropriate, deal with the
performance tthe scheme pipeline service
provider in relation to other matters or things if
that performance is directly related to the
performance or exercise by the AER of an AER
economic regulatory function or power.

(3) A report prepared under this section masluded

(a) information provided to the AER by a person in
compliance with a regulatory information
instrument; and

(b) inthe case of a report dealing with the financial
performance of 1 or more scheme pipeline service
providers, a comparison of the fitability of the
scheme pipeline service providers to which the
report relates from the provision of pipeline
services by them.
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(4) Before preparing a report under this section, the AER must,
in accordance with the Rules, consult with the persons or
bodies specified by the Rules.

(5) The AER may publish a report prepared under this section
on its website.

Division 6 8 Miscellaneous matters

65. Consideration by the AER of submissions or comments
made to it under this Law or the Rules

If, under this Law othe Rules, the AER publishes a notice
inviting submissions in relation to the making of an AER
economic regulatory decision, the AER, in making the
decisiord

(&) must consider every submission it receives within
the period specified in the notice; and

(b) may, but need not, consider a submission it
receives after the period specified in the notice
expires.

66. Use of information provided under a notice under Divisior3
or a regulatory information instrument

The AER may use information provided to it bperson in
compliance with a notice under sectiih or a regulatory
information instrument for any purpose connected with the
performance or exercise of a function or power of the AER
under this Law or the Rules.

67. AER to inform certain persons of decigns not to investigate
breaches, institute proceedings or serve infringement notices

(1) Ifthe AER is given information by any person in relation
to a breach or a possible breach of this Law, the
Regulations or the Rules by a persordbut

(a) decides nbto investigate that breach or possible
breach; or

(b) following an investigation, decides notto
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(i) institute any proceedings under Chapter 8
in respect of that breach or possible
breach; or

(i) serve an infringement notice in
accordance with Chagt 8 Parf7 in
respect of that breach or possible breach,

the AER must notify that person of that decision in
writing.

(2) This section does not apply if the person gave the
information to the AER anonymously.

68. AER enforcement guidelines

(1) The AER nay prepare guidelines about the matters it will
have regard to befode

(@) making an application under sectip81; or
(b) serving an infringement notice under sectgty.

(2) The AER must publish guidelines prepared under
subsectior{l) on its website

68C.  Record of designated reviewable regulatory decisions

(1) The AER must, in making a designated reviewable
regulatory decision, keep a written record of decision
related matter.

(2) In this sectiord

decision related matterin relation to a designated
reviewable regulatory decision, means

(@) the decision and the written record of it and any
written reasons for it (including (if relevant) the
reasons of the AER for a decision of the AER not
to approve the access arramgmt or proposed
revisions to the applicable access arrangement (as
the case may be)); and
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(b) any document, proposal or information required or
allowed under the Rules to be submitted as part of
the process for the making of the decision; and

(c) any witten submissions made to the AER after the

proposed access arrangement or proposed

revisions to the applicable access arrangement (as
the case may be) to which the decision relates
were submitted to the AER and before the decision

was made; and
(d) any eports and materials (including (but not

limited to) consultant reports, data sets, models or

other documents) considered by the AER in
making the decision; and

(e) any draft of the decision that has been released for
public consultation (including (if tevant) a draft
of the reasons of the AER for a decision of the
AER not to approve the access arrangement or

proposed revisions to the applicable access
arrangement (as the case may be)); and

(H any submissions on the draft of the decision or the
decisim itself (including (if relevant) submissions

on the draft of the reasons of the AER for a

decision of the AER not to approve the access

arrangement or proposed revisions to the

applicable access arrangement (as the case may

be)) considered by the AER; and

(g) the transcript of any hearing (if any) conducted by
the AER for the purpose of making the decision.

[Section 68C inserted see SA Act No. 79 of 2023 and
WA Gazette 14 Mar 2014 632.]

page 122

Version 00-g0-03 As at 06 Apr 2019

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Western Australian National Gas Access Law text Note
Functions and powers of gas market regulatory entities Chapter 2
Functions and powers of WA arbitrator Part 1A

S. 68A

Part 1A & Functions and powers of WAarbitrator
[Heading nserted: WA Act Sch.cl.8.]

68A.  Manner in which WA arbitrator must perform or exercise
certain functions or powers

(1) The WA arbitrator must, in performing or exercising a
function or power that relates to an access determination,
perform or exercisehat function or power in a manner that
will or is likely to contribute to the achievement of the
national gas objective.

(2) In addition, the WA arbitrat@r

(&) must take into account the revenue and pricing
principles when making an access determamati
relating to a rate or charge for a pipeline service;
and

(b) may take into account the revenue and pricing
principles when performing or exercising any
other function or power that relates to an access
determination, if the WA arbitrator considers it
appropriate to do so.

(3) For the purposes of subsecti@)(a), a reference to a
reference service in the revenue and pricing principles must
be read as a reference to a pipeline service.

[Section 68A inserted: WA Act Sdhcl. 8.]

Part 28 Functions ard powers of the Australian Energy
Market Commission

Division 18 General

69. Functions and powers of the AEMC
(1) The AEMC has the following functions and powers:

(@) the Rule making functions and powers conferred
on it under this Law and tHeegulations;
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70.

71

72,

73.

(2)

(b) the market development functions conferred on it
under this Law and the Rules;

(c) any other functions and powers conferred on it
under this Law and the Rules.

The AEMC has power to do all things necessary or
convenient to be donerfor in connection with the
performance of its functions.

Delegations

Any delegation by the AEMC under sectidd of the
Australian Energy Market Commission Establishment
Act20040f South Australia extends to, and has effect for
the purposes of, thisaw, the Regulations and the Rules.

Confidentiality

Noted

Section24 of theAustralian Energy Market Commission
Establishment A@004of South Australia has effect for

the purposes of this Law, the Regulations and the Rules as
if it formed part of this Law

See also Chapter 10 ParDivision 2.

AEMC must have regard to national gas objective

In performing or exercising any function or power under
this Law, the Regulations or the Rules, the AEMC must
have regard to the national gas objective.

AEMC must have regard to MCE statements of policy
principles in relation to Rule making and reviews

The AEMC must have regard to any relevant MCE
statement of policy principlés

(@) in making a Rule; or

(b) in conducting a review under secti88.
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Division 28 Rule making functions and powers of the AEMC

74. Subject matter for National Gas Rules

(1) Subject to this Division, the AEMC, in accordance with
this Law and the Regulations, may make Rules, to be
known, <collectivel Vyegsas fbe DNati or
with respect té

(@) regulatin@
(i) access to pipeline services;
(i) the provision of pipeline services;

(i)  the collection, use, disclosure, copying,
recording, management and publication of
information in relation to natural gas
senices;

(b) any matter or thing contemplated by this Law, or
is necessary or expedient for the purposes of this
Law.

Noted

The procedure for the making of a Rule by the AEMC is
set out in Chapter 9 P&t

(2) Without limiting subsectiorfl), the AEMC, inaccordance
with this Law and the Regulations, may make Rules for or
with respect to any matter or thing specified in Schedlule
to this Law.

(3) Rules made by the AEMC in accordance with this Law and
the Regulations may

(@) be of general or limited appéhtion;

(b) vary according to the persons, times, places or
circumstances to which they are expressed to
apply;

(c) confer functions or powers on, or leave any matter
or thing to be decided or determinedby
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(d)

(€)

(f)

(9)

(i) the AER, the AEMC or the Bulletin
Boardoperator; or

(i) any panel or committee established by the
AEMC,; or

(iif) any other body established, or person
appointed, in accordance with the Rules;

confer rights or impose obligations on any person
or a class of person (other than the AERher t
AEMC);

confer a function on the AER, the AEMC or the
Bulletin Board operator to make or issue
guidelines, tests, standards, procedures or any
other document (however described) in
accordance with the Rules, including guidelines,
tests, standardsrqredures or any other document
(however described) that leave any matter or thing
to be determined by the AER, the AEMC or the
Bulletin Board operator;

empower or require any person (other than a
person referred to in paragrag#)) or body to
make o issue guidelines, tests, standards,
procedures or any other document (however
described) in accordance with the Rules;

apply, adopt or incorporate wholly or partially, or
as amended by the Rules, the provisions of any
standard, rule, specificatiomethod or document
(however described) formulated, issued,
prescribed or published by any person, authority or
body whethed

(i) as formulated, issued, prescribed or
published at the time the Rules are made
or at any time before the Rules are made;
or

(i) as amended from time to time;
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(h) confer a power of direction on the AER, the

(i)

0

(k)

()

AEMC or the Bulletin Board operator to require a
person conferred a right, or on whom an obligation
is imposed, under the Rules to comply With

(i) aguideline, test, stanah procedure or
other document (however described)
referred to in paragrap(e) or (f); or

(i) astandard, rule, specification, method or
document (however described) referred to

in paragraphiq);
if this section authorises or requires Rules that

regulate any matter or thing, prohibit that matter or
thing or any aspect of that matter of thing;

provide for the review of, or a right of appeal
against, a decision or determination made under
the Rules and for that purpose, confer jurisdiction
onthe Court;

require a form prescribed by or under the Rules, or
information or documents included in, attached to
or given with the form, to be verified by statutory
declaration;

in a specified case or class of case, exempt a
person or body perfaring or exercising a

function or power, or conferred a right, or on
whom an obligation is imposed, under the Rules or
a class of any such person or body from

complying with a provision, or a part of a

provision, of the Rules;
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(m) provide for the modificadn or variation of a
provision of the Rules (with or without
substitution of a provision of the Rules or a part of
a provision of the Rules) as it applies to a person
or body performing or exercising a function or
power, or conferred a right, or on whom a
obligation is imposed, under the Rules or a class of
any such person or body;

(n) confer an immunity on, or limit the liability of,
any person or body performing or exercising a
function or power, or conferred a right, or on
whom an obligation is impodeunder the Rules;

(o) contain provisions of a savings or transitional
nature consequent on the amendment or revocation
of a Rule.

75. Rules relating to MCE or Ministers of participating
jurisdictions require MCE consent
The AEMC must not, without the ceent of the MCE,
make a Rule that confers a right or function, or imposes an
obligation, on the MCE or a Minister of a participating
jurisdiction.
Noted
The termfunction is defined in claus&0 of Schedul® to this Law
to include fAdutyo.
76. AEMC must not make Rules that create criminal offences or
impose civil penalties for breaches
The AEMC must not make a Rule tBat

(a) creates an offence for a breach of a provision of
the Rules; or

(b) provides for a criminal penalty or civil penalty for
a breactlof a provision of the Rules.
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77. Documents etc applied, adopted and incorporated by Rules

to be publicly available
(1) The AEMC must make publicly availalde

(a) every standard, rule, specification, method or
document (however described) formulated, es5u
prescribed or published by any person, authority or
body that is applied, adopted or incorporated by a
Rule; and

(b) if a standard, rule, specification, method or
document (however described) formulated, issued,
prescribed or published by any persaathority or
body is applied, adopted or incorporated by a Rule
as amended from time to tiddeany amendment to
that standard, rule, specification, method or
document.

(2) For the purposes of subsectidn), the AEMC makes a
standard, rule, specificatiomethod or document (however
described) formulated, issued, prescribed or published by
any person, authority or body applied, adopted or
incorporated by any Rule publicly available if the
AEMCao

(@) publishes the standard, rule, specification, method
ordom ment on the AEMCOs website;

(b) specifies a place from which the standard, rule,
specification, method or document may be
obtained or purchased (as the case requires).

Division 38 Committees, panels and working groups of the AEMC

78. Establishment ofcommittees, panels and working groups
The AEMC may establish committees, panels and working
groups td
(a) provide advice on specified aspects of the
AEMCO6s functions,; or
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(b) undertake any other activity in relation to the
AEMCOs funct iedbyshe AEBBMCi s speci fi

Division 48 MCE directed reviews

79. MCE directions

(1) The MCE may give a written direction to the AEMC that
the AEMC conduct a review indo

(a) any matter relating to a market for gas (including
services provided in a market for gas);

(b) any matter relating to access to pipelines or to
pipeline services provided by means of pipelines;
or

(c) the operation and effectiveness of the Rules; or
(d) any matter relating to the Rules; or

(e) the effectiveness of competition in a marfaat
gas for the purpose of giving advice about whether
to retain, remove or reintroduce price controls on
prices for retail gas services.

(2) A direction given to the AEMC under this section is
binding on the AEMC and must be complied with despite
anythirg to the contrary in the Rules.

(3) A direction given under this section must be published in
the South Australian Government Gazette.

(4) The AEMC must cause a direction given under this section
to be published on its website.
80. Terms of reference

(1) The terms of reference of a MCE directed review will be as
specified in the direction given by the MCE.
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Exampled

The terms of reference may require a MCE directed
review to be conductéd

(&) about a specific matter within a specified time;
or

(b) whenever a specified event occurs; or

(c) onan annual basis.

(2) Without limiting subsectioifl), the MCE may in its
direction to the AEMC do 1 or more of the following:

(@)

(b)

(©)

(d)

(e)

(f)

(9)

require the AEMC to give a report on a MCE
directed review to the MCE within aegified
period,;

require the AEMC to make the report on a MCE
directed review publicly available or available to
specified persons or bodies;

require the AEMC to make a draft report publicly
available or available to specified persons or
bodies dung a MCE directed review;

require the AEMC to consider specified matters in
the conduct of a MCE directed review;

require the AEMC to have specified objectives in
the conduct of a MCE directed review which need
not be limited by the national gabjective;

require the AEMC to assess a particular matter in
relation to services provided in a market for gas
against specified criteria or a specified
methodology;

require the AEM©

() to assess a particular matter in relation to
servicegrovided in a market for gas; and
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(i) to develop appropriate and relevant
criteria, or an appropriate and relevant
methodology, for the purpose of the
required assessment;

(h) give the AEMC other specific directions in respect
of the conduct of a MCE dicted review.
81 Notice of MCE directed review

(1) The AEMC must publish notice of a MCE directed review
on its website and in a newspaper circulating generally
throughout Australia.

(2) The AEMC must publish a further such notice if a term of
referene or a requirement or direction relating to the MCE
directed review is varied.

82 Conduct of MCE directed review

Subject to any requirement or direction of the MCE, a
MCE directed revied

(&) may be conducted in such manner as the AEMC
considers appropate; and

(b) may (but need not) involve public hearings.
Division 58 Other reviews

83. Rule reviews by the AEMC
(1) The AEMC may conduct a review ir@o
(a) the operation and effectiveness of the Rules; or
(b) any matter relating to the Rules.
(2) A reviewd

(@) may be conducted in such manner as the AEMC
considers appropriate; and

(b) may (but need not) involve public hearings.
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(3) During the course of a review, the AEMC may

(@)

(b)

(©)

(d)

consult with any person or body that it considers
appropriate;

establish working groups to assist it in relation to
any aspect, or any matter or thing that is the
subject of, the review;

commission reports by other persons on its behalf
on any aspect, or matter or thing that is the subject
of, the review;

publish discussion papers or draft reports.

(4) Atthe completion of a review, the AEMC mést

(@)
(b)

give a copy of the report to the MCE; and

publish a report or a version of a report from
which confidential information has been omitted
in accordance wh sectior331.

Division 6 8 Miscellaneous matters

83A.  Special information and transparency requirements relating
to non-scheme pipelines

(1) In this sectiod
non-scheme pipelingnean$

(@)

(b)

a transmission pipeline that is not a scheme
pipeline; and

a distribution pipeline that is not a scheme
pipeline.

(2) Without limiting any other provision, the Rules may
provide for such things as

(@)

the collection, disclosure, verification,
management and publication of information in
relation to services #t may be provided by a
nonscheme pipeline; and
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(b) without limiting paragrapt{a), requirements about
the information that must be provided by service
providers in relation to access (or potentietess)
to services provided by means of any 1scheme
pipeline, including information abodit

(i) the terms and conditions on which the
service provider is prepared to make a
nonscheme pipeline available for use by
others; and

(i) the procedures théthe service provider
will apply in determining a proposal for
access to a nescheme pipeline; and

(i) relevant prices, costs and methodologies
associated with gaining access to (and
using) a norscheme pipeline and relevant
or related services; and

(iv) access contracts and arrangements used
(or required to be used) by the service
provider; and

(c) without limiting paragraphga) and(b),
information to be provided by a service provider in
response to a request for access to services
provided by means of a natheme pipeline; and

(d) requirements to ensure that information is accurate
and complete; and

(e) requirements that relate to anwtier that is
contemplated by ChaptdrPart2 (as if a reference
to a covered pipeline service provider in that Part
were a reference to a service provider in relation to
a nonscheme pipeline and subject to any
modifications made by the Rules and subject
such other necessary alterations and modifications
S0 as to apply those requirements in relation to
nonscheme pipelines); and
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84.

85.

®3)

(4)

(H the imposition or recovery of costs associated with
any matter referred to in a preceding paragraph or
otherwise assodiad with facilitating access (or
potential access) to services provided by means of
a nonscheme pipeline.

Nothing insubsectior{2) limits any power to grant an
exemption from complying with arpvision, or part of a
provision, of the Rules.

A reference irsubsectior{2) with respect to gaining access
(or potential access) to services provided by means of a
nonscheme pipeline includesreference to services that
will require an extension to, or expansion of the capacity
of, a nonscheme pipeline.

[Section 83A inserted: see ¥4t No. 23 of 2017 4. and
WA Gazette 2Dec2017 p.5984.]

AEMC must publish and make available up to dée versions
of Rules

Fees

(1)

(@)

The AEMC must, at all timés

(&) maintain, on its website, a copy of the National
Gas Rules, as in force from time to time; and

(b) make copies of the National Gas Rules, as in force
from time to time, available to the public for
ingpection at its offices during business hours.

The AEMC may charge a fee specified, or a fee calculated
in accordance with a formula or methodology specified, in
the Regulations for services provided by it in performing or
exercising any oits functions or powers under this Law,

the Regulations or the Rules.

The fee must not be such as to amount to taxation.
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s. 86

Functions and powers of Ministers of participating jurisdictions

86.

87.

Immunity from personal liability of AEMC officials

(1) No personal liability attaches to an AEMC official for an
act oromission in good faith in the performance or
exercise, or purported performance or exercise of a
function or power under this Law, the Regulations or the
Rules.

(2) A liability that would, but for subsectiofl), lie against an
AEMC official lies insteachgainst the AEMC.

(3) Inthis sectiod
AEMC official mean$
(@) a member of the AEMC,;
(b) the chief executive of the AEMC,;
(c) amember of staff appointed by the AEMC.

Part 30 Functions and powers of Ministers of
participating jurisdictions

Functions and powers of Minister of this participating
jurisdiction under this Law

(1) The Minister of this participating jurisdiction has the
functions and powers conferred on him or her under this
Law, the Regulations or the Rules.

(2) The Minister of this prticipating jurisdiction has power to
do all things necessary or convenient to be done for or in
connection with the performance of his or her functions.

(3) In this sectiod

Minister of this participating jurisdictionmeans the
Minister that administerthe Act of this jurisdiction that
applies this Law as a law of this jurisdiction.
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Functions and powers of gas market regulatory entities Chapter 2
Functions and powers of the NCC Part 4
s. 88
88. Functions and powers of Commonwealth Minister under
this Law

(1) The Commonwealth Minister has the functions and powers
conferred on him or her under this Law, fegulations or
the Rules.

(2) The Commonwealth Minister has power to do all things
necessary or convenient to be done for or in connection
with the performance of his or her functions.

Part 48 Functions and powers of the NCC

89. Functions and powers of NCC under this Law

(1) The NCC has the functions and powers conferred on it
under this Law, the Regulations or the Rules.

(2) The NCC has power to do all things necessary or
convenient to be done for or in connection with the
performance of its functions.

90. Confidentiality

(1) The NCC must take all reasonable measures to protect
from unauthorised use or disclosure information given to it
in confidence in, or in connection with, the performance of
its functions or the exercise of its powers under this,La
the Regulations or the Rules.

(2) For the purposes of subsectidn), the disclosure of
information as required or permitted by this Law, a law of
the Commonwealth, a State or Territory is taken to be
authorised use and disclosure of the information.

(3) Disclosing information to 1 of the following is authorised
use and disclosure of the information:

(a) the ACCC;
(b) the AER;
(c) the ERA;
(d) the AEMC;
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s. 90

(e) any staff or consultant assisting a body mentioned
in paragraptfa) to (d) in performing & functions
or exercising its powers;

(H any other person or body prescribed by the
Regulations for the purpose of this paragraph.

(4) A person or body to whom information is disclosed under
subsectior{3) may use the information for any purpose
conneced with the performance of the functions, or the
exercise of the powers, of the person or body.

(5) The NCC may impose conditions to be complied with in
relation to information disclosed under subsec{®)n

(6) For the purposes of subsectidr), the e or disclosure of
information by a person for the purposes of performing the
personds functions, or d&xercising t

(@) a Councillor or a person referred to in sec2&M
of theTrade Practices Act974o0f the
Commonwealth; or

(b) a person who is authorised to perform or exercise
a function or power of, or on behalf of, the NCC,

is taken to be authorised use and disclosure of the
information.

(7) Regulations made for the purposes of this section may
specify uses of information amtisclosures of information
that are authorised uses and authorised disclosures for the
purposes of this section.

(8) Nothing in any of the above subsections lidits
(@) anything else in any of those subsections; or

(b) what may otherwise constitute, fibre purposes of
subsectior{l), authorised use or disclosure of
information.

(9) In this sectiod

Councillor has the same meaning as in Tmade Practices
Act19740f the Commonwealth.
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Noted

See also Chapter 10 ParDivision 2.

Part 58 Functions andpowers of Tribunal

91 Functions and powers of Tribunal under this Law

(1) The Tribunal has the functions and powers conferred on it
under Chapter 8 Pastand any Regulations made for the
purposes of that Division.

(2) The Tribunal has power to do dflihgs necessary or
convenient to be done for or in connection with the
performance of its functions.
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Part 1 Coverage of pipelines

s. 92

Chapter 30 Coverage and classification of pipelines
Part 18 Coverage of pipelines

Division 18 Coverage determinations

92 Application for recommendation that a pipeline be a
covered pipeline

(1) Any person may apply for a determination that a pipeline
be a covered pipeline (@verage determination

(2) An application for a coverage determination

(a) isto be made to the NCC in accordance with the
Rules; and

(b) must contain the information required by the
Rules; and

(c) must be accompanied by the fee prescribed by the
Regulations (if any).

93 Application to be dealt with in accordance with the Rules

Subject to sectiof4, on receiving an applicati under
section92 the NCC must deal with it in accordance with
the Rules.

94. NCC may defer consideration of application incertain
cases

(1) This section applies if an application under seci2ris
made in relation to a proposed pipeline &fter

(@) an application has been made to the AER under
the Rules for the approval, by the AER, of the
tender process for the construction and operation
of the proposed pipeline as a competitive tender
process; or

(b) atender approval decision has been made in
regect of the tender process for the construction
and operation of the proposed pipeline.
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s. 95

(2) The NCC may defer consideration of whether to make a
recommendation in respect of the application &ntil

(a) the application for the approval, by the AER, of
thetender process for the construction and
operation of the proposed pipeline as a
competitive tender process has been rejected by
the AER under the Rules; or

(b) the tender approval decisidn
(i) bhas been revoked under the Rules; or
(i) has lapsed as primed under the Rules.

95. NCC coverage recommendation

(1) Subject to section®4 and 96, the NCC must recommend
to the relevant Minister that the pipeline the subject of the
applicatior®

(@) be a covered pipeline; or
(b) not be a covered pipeline.
Noted
See also Chapter 3 Pa@rDivision1 Subdivisionl.

(2) A recommendation under this section ndust

(@) be made in accordance with this Law and the
Rules; and

(b) be made within the time specified by the Rules;
and

(c) contain the information requirday the Rules; and
(d) be given to the persons specified by the Rules; and

(e) be made publicly available in accordance with the
Rules.
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Part 1 Coverage of pipelines

S. 96

(3) A recommendation under this section may recommend an
outcome different from the outcome sought in the
applicationunder sectio®?2.

Exampled

An applicant may apply for a determination that the whole
of a pipeline be a covered pipeline. The NCC may
recommend that only a part of the pipeline the subject of
the application be covered or may recommend that the
pipeline nd be covered.

(4) A recommendation under this section must be delivered to
the relevant Minister without delay.
96. NCC must not make coverage recommendation if tender
approval decision becomes irrevocable

Despite anything to the contrary in this Divisjdhe
NCCa

(&) must not make a recommendation under se@ton
if the pipeline is the subject of a tender approval
decision thad

(i) has not lapsed as provided under the
Rules; or

(i) is not revoked under the Rules; and

(b) must, for the purposes paragraph{a), treat the
application as having never been made.

97. Principles governing the making of a coverage
recommendation

(1) In making a coverage recommendation, the RCC

(a) must give effect to the pipeline coverage criteria,;
and

(b) in deciding whether or not the pipeline coverage
criteria are satisfied must have regard to the
national gas objective.
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s. 98

(2) The NCC gives effect to the pipeline coverage criteria as
follows:

(a) ifthe NCC is satisfied that all the pipeline
coverage crited are satisfied in relation to the
pipelingd the recommendation must be in favour
of the pipeline being a covered pipeline;

(b) if the NCC is not satisfied that all the pipeline
coverage criteria are satisfied in relation to the
pipelined the recommendatiomust be against the
pipeline being a covered pipeline.

98. Initial classification decision to be made as part of
recommendation

(1) The NCC must, as part of a coverage recommendation,
classify the pipeline the subject of an application under
section92 & a transmission pipeline or a distribution
pipeline (aninitial classification decisior). In doing so, the
NCC must apply the pipeline classification criterion.

(2) The NCC must as part of an initial classification
decisio®

(a) ifit classifies the pipline the subject of the
application as a transmission pipebBndetermine
whether the transmission pipeline is also a cross
boundary transmission pipeline;

(b) if it classifies the pipeline the subject of the
application as a distribution pipelidedetermne
whether the distribution pipeline is also a cross
boundary distribution pipeline.

(3) The NCC must also determine, as part of an initial
classification decision, the participating jurisdiction with
which the pipeline the subject of the application unde
section92 is most closely connected if the NCC determines
the pipeline is also a cross boundary distribution pipeline.
In doing so, the NCC must apply the pipeline classification
criterion.
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Chapter 3

Part 1
s. 99

Coverage and classification of pipelines
Coverage of pipelines

99.

Rel
(1)

(2)

3)

(4)

()

(6)

(7)

A

evant Mi ni ster 6s

det er mi

On receiving a coverage recommendation, the relevant
Minister must decide whether to make a coverage
determination in respect of the pipeline to which the
recommendation relates.

nat

The relevant Minister must use his or her best endeavours
to make the decisiowithin 20 business days after
receiving the coverage recommendation.

If the relevant Minister is unable to make the decision
within the period specified under subsect{@h he or she
must make the decision as soon as reasonably practicable
after e end of the specified period.

The relevant Minister, for the purpose of making the
decision, may request submissions or comments in relation
to an application under sectida.

A coverage determination or a decision not to make a
coverage detenination musd

(@)

(b)
(©)
(d)

be made in accordance with this Law and the

Rules; and

contain the information required by the Rules; and

be given to the persons specified by the Rules; and

be made publicly available in accordance with the

Rules.

In the case of a coverage determination, the determination
must specify the date the determination takes effect.

A coverage determination may have an outcome different
to the outcomeé

(&) sought in the application under sectii?y or

(b) of the coerage recommendation.
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Coverage and classification of pipelines Chapter 3
Coverage of pipelines Part 1
s. 100

Exampled

An applicant may apply for a determination that the whole
of a pipeline be a covered pipeline. The NCC may
recommend that only a part of the pipeline the subject of
the application be covered. The relevant Minister may
deternine that different parts of the pipeline to those
recommended by the NCC be covered.

100 Principles governing the making of a coverage
determination or decision not to do so

(1) In deciding whether to make a coverage determination
under this Division, ta relevant Ministey

(@) must give effect to the pipeline coverage criteria;
and

(b) in deciding whether or not the pipeline coverage
criteria are satisfied in relation to the pipefine

(i) must have regard to the national gas
objective; and

(i)  musthave regard to the coverage
recommendation; and

(i)  must take into account any submissions or
comments he or she receives on a request
under sectio®9(4); and

(iv) may take into account any relevant
submissions and comments made to the
NCC by the pubt under the Rules in
relation to the application.

(2) The relevant Minister gives effect to the pipeline coverage
criteria as follows:

(a) if the relevant Minister is satisfied that all the
pipeline coverage criteria are satisfied in relation
to thepipelined the Minister must make a
coverage determination;

As at 06 Apr 2019 Version 00-g0-03 page 145

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Note Western Australian National Gas Access Law text
Chapter 3 Coverage and classification of pipelines

Part 1 Coverage of pipelines

s. 101

(b) if the relevant Minister is not satisfied that all the
pipeline coverage criteria are satisfied in relation
to the pipelind the Minister must not make a
coverage determination.
101 Operation and effect of coverage determination

The pipeline the subject of a coverage determination
becomes a covered pipelthe

(&) when the coverage determination takes effect; and
(b) continues to be a covered pipeline while the
coverage determination remainseifiect.
Division 29 Coverage revocation determinations
102 Application for a determination that a pipeline no longer be
a covered pipeline

(1) Any person may apply for a determination that a covered
pipeline no longer be a covered pipeline¢aerage
revocation determination

(2) An application for a coverage revocation determindtion

(a) isto be made to the NCC in accordance with the
Rules; and

(b) must contain the information required by the
Rules; and

(c) must be accompanied by the fee presatiby the
Regulations (if any).
103 Application to be dealt with in accordance with the Rules

On receiving an application under secti@?, the NCC
must deal with it in accordance with the Rules.
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s. 104

104. NCC coverage revocation recommendation

(1) The NCCmust make a recommendation to the relevant
Minister as to whether the covered pipeline the subject of
the application should continue to be a covered pipeline.

Noted
See also sectiohl9.

(2) A recommendation under this section ndust

(@) be made in accdance with this Law and the
Rules; and

(b) be made within the time specified by the Rules;
and

(c) contain the information required by the Rules; and
(d) be given to the persons specified by the Rules; and

(e) be made publicly available in accordanaghwvhe
Rules.

(3) A recommendation under this section may recommend an
outcome different from the outcome sought in the
application under sectial02.

Exampled

A service provider may apply for a determination that
revokes the coverage of the covered liigeby means of
which the provider provides pipeline services. The NCC
may recommend that the coverage of the covered pipeline
be only partly revoked or not be revoked.

(4) A recommendation under this section must be delivered to
the relevant Minister wiout delay.

105 Principles governing the making of a coverage revocation
recommendation

(1) In making a coverage revocation recommendation, the
NCCd

(a) must give effect to the pipeline coverage criteria;
and
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Chapter 3 Coverage and classification of pipelines

Part 1
s. 106

Coverage of pipelines

106

(b) in deciding whether or not the pipadicoverage
criteria are satisfied must have regard to the
national gas objective.

(2) The NCC gives effect to the pipeline coverage criteria as
follows:

(a) ifthe NCC is satisfied that all the pipeline
coverage criteria are satisfied in relation to the
pipelingd the recommendation must be in favour

of the pipeline continuing to be a covered pipeline;

(b) if the NCC is not satisfied that all the pipeline
coverage criteria are satisfied in relation to the
pipelined the recommendation must be in favour
of the pipeline no longer being a covered pipeline

Rel evant Mi ni sterds det er mi

nat

(1) On receiving a coverage revocation recommendation, the
relevant Minister must decide whether to make a coverage

revocation determination in respecttioé pipeline to which
the recommendation relates.

(2) The relevant Minister must use his or her best endeavours

to make the decision within 20 business days after
receiving the coverage revocation recommendation.

(3) If the relevant Minister is unable make the decision
within the period specified under subsect{@h he or she
must make the decision as soon as reasonably practicab
after the end of the specified period.

(4) The relevant Minister, for the purpose of making the
decision, may requestibmissions or comments in relation
to an application under sectid02.

(5) A coverage revocation determination or a decision not to
make a coverage revocation determination fust

(a) be made in accordance with this Law and the
Rules; and

le

(b) contain he information required by the Rules; and
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s. 107

(c) be given to the persons specified by the Rules; and

(d) be made publicly available in accordance with the
Rules.

(6) Inthe case of a coverage revocation determination, the
determination must specify the dahe determination takes
effect.

(7) A coverage revocation determination may have an outcome
different to the outconde

(a) sought in the application under secti®®; or
(b) of the coverage revocation recommendation.

Exampled

A service provider magipply for a determination that
revokes the coverage of the covered pipeline by means of
which the provider provides pipeline services. The NCC
may recommend that the coverage of the covered pipeline
be only partly revoked. The relevant Minister may make a
determination that revokes coverage of different parts of
the covered pipeline to those parts in relation to which the
NCC recommended coverage be revoked.

107. Principles governing the making of a coverage revocation
determination or decision not to do so

(1) In deciding whether to make a coverage revocation
determination under this Division, the relevant Minidter

(@) must give effect to the pipeline coverage criteria;
and

(b) in deciding whether or not the pipeline coverage
criteria are satisfied irefation to the pipeling

() must have regard to the national gas
objective; and

(i)  must have regard to the coverage
revocation recommendation; and

(i)  must take into account any submissions or
comments he or she receives on a request
under sectiori06(4); and
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Part 2 Light regulation of covered pipeline services

s. 108

(iv) may take into account any relevant
submissions and comments made to the
NCC by the public under the Rules in
relation to the application.

(2) The relevant Minister gives effect to the pipeline coverage
criteria as follows:

(a) if the rdevant Minister is satisfied that all the
pipeline coverage criteria are satisfied in relation
to the pipelind the Minister must not make a
coverage revocation determination;

(b) if the relevant Minister is not satisfied that all the
pipeline coverageriteria are satisfied in relation
to the pipelind the Minister must make a
coverage revocation determination.
108 Operation and effect of coverage revocation determination

The pipeline the subject of a coverage revocation
determination ceases to be aemd pipeline when the
coverage revocation determination takes effect.

Part 208 Light regulation of covered pipeline services
Division 18 Making of light regulation determinations
Subdivision1 d Decisions when pipeline is not a coverguipeline

109 Application of Subdivision
This Subdivision appliesaf

(a) an application has been made under se&ibfor
a coverage determination; and

(b) the pipeline the subject of the application is not a
designated pipeline.
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Light regulation of covered pipeline services Part 2

s. 110

110 NCCb6s deci si on ofpipeline getvitesr egul ati on

(1) The NCC must decide whether to make a determination
that the pipeline services provided or to be provided by
means of the pipeline are light regulation servicdgy(a
regulation determination.

(2) The NCC must make its deadsi under subsectiqii)d

(a) atthe same time as it makes the coverage
recommendation; and

(b) within the time it must make the coverage
recommendation.

(3) A light regulation determination or a decision not to make
a light regulation determination mast

(@) be made in accordance with this Law and the
Rules; and

Noted
For example, see sectid@?2.
(b) be attached to the coverage recommendation; and
(c) contain the information required by the Rules.
Noted

If the NCC makes a light regulatiaetermination, and the relevant
Minister makes the coverage determination, the service provider
may submit a limited access arrangement in respect of the light
regulation services to the AER for approval: see sedtidh

Subdivision2 d Decisions when pigline is a covered pipeline

111 Application of Subdivision

This Subdivision applies if a service provider provides
pipelines services

(@) by means of a covered pipeline that is not a
designated pipeline; and
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Chapter 3 Coverage and classification of pipelines

Part 2 Light regulation of covered pipeline services

s. 112

(b) to which an applicable access arrangeimen
approved or made under a full access arrangement
decision applies.

112 Application

(1) A service provider may apply to the NCC for a
determination that pipeline services provided by the service
provider by means of a covered pipeline be light reguiatio
services (dight regulation determinatior).

(2) An application must
(a) be in accordance with the Rules; and
(b) contain the information required by the Rules.

(3) An application may only be made in respect of all of the
pipeline services providday means of the covered
pipeline.

113 Application to be dealt with in accordance with the Rules

On receiving an application under sectid?, the NCC
must deal with it in accordance with the Rules.

114 NCCb6s decision on | ighdesregul ati on

(1) The NCC must decide whether to make a light regulation
determination withid

(@) 4 months after receiving an application under
sectionl12; or

(b) if the Rules specify a later period, that period.

(2) A light regulation determination or a dsitin not to make
a light regulation determination mast

(@) be made in accordance with this Law and the
Rules; and

Noted
For example, see sectid@?2.

(b) contain the information required by the Rules; and
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Coverage and classification of pipelines Chapter 3

Light regulation of covered pipeline services Part 2

s. 115

(c) be given to the persons specified by Ehdes; and

(d) be made publicly available in accordance with the
Rules.

Noted

If the NCC makes a light regulation determination, the service
provider may submit a limited access arrangement in respect of the
light regulation services to the AER for appatisee sectiofi16.

Subdivision3 & Operation and effect of light

regulation determinations
115 When light regulation determinations take effect
(1) Alight regulation determination takes efféct

(&) inthe case of a light regulation determination
madeunder Subdivisiorid on the day the
relevant coverage determination takes effect;

(b) inthe case of a light regulation determination
made under Subdivisid2d 60 business days after
the light regulation determination is made.

(2) A light regulation detemination continues in operation
untild

(a) itis revoked by operation of sectidd7(5); or

(b) a decision under sectidri9(2) or 120 takes
effect; or

(c) itis revoked by operation of sectid23(2); or
(d) itis revoked by operation of sectid24.
116 Submission of limited access arrangement for light
regulation services

(1) A service provider may, in respect of light regulation
services the service provider provides or intends to
provide, submit a limited access arrangement to the AER
for approvaby the AER under the Rules.
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Part 2 Light regulation of covered pipeline services

s. 117

(2) If the service provider chooses to submit a limited access
arrangement in accordance with subsectignthe limited
access arrangement miist

(@) be submitted in accordance with the Rules; and
(b) contain thanformation required by the Rules.

(3) A service provider must submit to the AER, for approval
by the AER under the Rules, revisions to an applicable
access arrangement that is a limited access arrangement
and that applies to the light regulation servitesprovider
provide®

(a) in accordance with the Rules; and
(b) within the period specified by the Rules.

Division 23 Revocation of light regulation determinations
Subdivision1d On advice from service providers
117. Advice by service provider that Ight regulation services

should cease to be light regulation services

(1) A service provider may advise the NCC that it wishes that
the pipeline services it provides cease to be light regulation
services.

(2) An advice under subsecti¢h) must be in wting.

(3) On receiving an advice under subsec{ib) the NCC
must, without delay, publish notice of receipt of that
adviced

(@) onits website; and

(b) in a newspaper circulating generally throughout
Australia.

(4) On publication of a notice undertmection(3) the service
provider must comply with sectidB82.

(5) The light regulation determination applying to the pipeline
services is, by force of this section, revoked on the same
day that an access arrangement that applies to the pipeline
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Coverage and classification of pipelines Chapter 3

Light regulation of covered pipeline services Part 2

s. 118

servicegrovided by that service provider is, as the case
requires, approved or made under a full access arrangement
decision.

(6) On the revocation of the light regulation determination the
pipeline services to which the light regulation
determination appliedease to be light regulation services.

Subdivision2 d On application by persons other than
serviceproviders

118 Application (other than by service provider) for revocation
of light regulation determinations

(1) A person (other than the service providdro provides
light regulation services) may apply to the NCC for the
revocation of a light regulation determination relating to
those services.

(2) An application under subsecti¢h) musd
(@) be in accordance with the Rules; and

(b) contain the inforration required by the Rules.

119 Decisions on applications made around time of applications
for coverage revocation determinations

(1) This section applies if an application is made under
section118 and

(a) there is an application for a coverage reatmn
determination under sectid®2 under
consideratio

(i) inrespect of the covered pipeline by
means of which the light regulation
services the subject of the application
under sectiorl18 are provided; and

(i)  inrespect of which the NCC has moade
a coverage revocation recommendation;
or
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Chapter 3 Coverage and classification of pipelines
Part 2 Light regulation of covered pipeline services
s. 120
(b) an application for a coverage revocation
determination is made under sectld? in respect
of the covered pipeline by means of which the
light regulation services the subject of the
application under seich 118 are providedl
(i) after the application under sectidh8;
but
(i) before the NCC makes its decision in
respect of the application under
section118.

(2) Despite anything to the contrary in this Part, the NCC must
make its decision in respedttbe application under this
section.

(3) On receiving the application under sectid8, the NCC
must decide whether to revoke the light regulation
determination.

(4) The NCC must make its decision under subse¢8ih

(a) atthe same time as it makbe coverage
revocation recommendation; and

(b) within the time it must make the coverage
revocation recommendation.

(5) A decision under subsecti¢8) musd

(@) be made in accordance with this Law and the
Rules; and
Noted

For example, segection122.

(b) be attached to the coverage revocation
recommendation; and

(c) contain the information required by the Rules.
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Coverage and classification of pipelines Chapter 3

Light regulation of covered pipeline services Part 2

s. 120

120. NCC decision on application where no application for a
coverage revocation recommendation

(1) This section appliesdf
(a) an application is made under sectik#8; and

(b) no application for a coverage revocation
determination in respect of the covered pipeline
(by means of which the light regulation services
the subject of the application under sectldi®)
are provideds made before the NCC makes its
decision in respect of the application under
section118.

(2) Subject to this section, on receiving an application under
section118 the NCC must deal with it in accordance with
the Rules.

(3) The NCC must decide whethirrevoke a light regulation
determination withid

(@) 4 months after receiving an application under
sectionl18; or

(b) if the Rules specify a later period, that period.
(4) A decision under this section mést

(@) be made in accordance with this Lamdahe
Rules; and

Noted
For example, see sectid?2.
(b) contain the information required by the Rules; and
(c) be given to the persons specified by the Rules; and
(d) be made publicly available in accordance with the
Rules.
121 Operation and effectof decision of NCC under this Division

(1) Subject to sectioh24, on the making of a decision under
section119(2) or 120 revoking a light regulation
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Note Western Australian National Gas Access Law text
Chapter 3 Coverage and classification of pipelines

Part 2 Light regulation of covered pipeline services

s. 122

determination, the service provider must comply with
section132.

(2) However, the decision under sectil19(2) or 120
revoking a light regulation determination does not take
effect until an access arrangement that applies to the
pipeline services provided by that service provider is
approved or made under a full access arrangement
decision.

(3) The effet of a decision under sectidi9(2) or 120
revoking a light regulation determination is that the
pipeline services to which the light regulation
determination applied cease to be light regulation services.

Division 38 Principles governing light regulation determinations

122 Principles governing the making or revoking of light
regulation determinations

(1) In deciding whether to make a light regulation
determination under Divisioh or to revoke a light
regulation determination under Divisi@ythe NCOmust
consided

(a) the likely effectiveness of the forms of regulation
provided for under this Law and the Rules to
regulate the provision of the pipeline services (the
subject of the application) to promote access to
pipeline services; and

(b) the effet of the forms of regulation provided for
under this Law and the Rulesdn

(i) the likely costs that may be incurred by an
efficient service provider; and

(i) the likely costs that may be incurred by
efficient users and efficient prospective
users; and

(iif)  the likely costs of end users.
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Western Australian National Gas Access Law text Note
Coverage and classification of pipelines Chapter 3
Light regulation of covered pipeline services Part 2
s. 123
Noted

The forms of regulation provided for under this Law and
the Rules to regulate the provision of the pipeline services
by means of a covered pipeline @re

(&) making a light regulation determination so that
thoseservices become light regulation services;

(b) not making a light regulation determination so
that those services are regulated under a full
access arrangement decision that approves or
makes the applicable access arrangement that
applies to those servise

(2) Indoing so, the NC&
(a) must have regard to the national gas objective; and

(b) must have regard to the form of regulation factors;
and

(c) may have regard to any other matters it considers
relevant.

Division 43 Revocation if coverage deterrmation not made

123 Light regulation determination revoked if coverage
determination not made

(1) This section appliesdf

(a) alight regulation determination has been made in
respect of pipeline services; but

(b) the pipeline by means of which thaservices will
be provided does not become a covered pipeline
because the relevant Minister, contrary to a
coverage recommendation recommending
coverage, makes a decision not to make a
coverage determination.

(2) The light regulation determination is, byrée of this
section, revoked on the same day a
decision not to make a coverage determination takes effect.

N
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Note Western Australian National Gas Access Law text
Chapter 3 Coverage and classification of pipelines

Part 2 Light regulation of covered pipeline services

s. 124

Division 50 Effect of pipeline ceasing to be covered pipeline

124 Light regulation services cease to be such services on
cessation of coverage of pipeline

If a pipeline by means of which light regulation services
are provided ceases to be a covered pipeline because of a
coverage revocation determinatfon

(a) the light regulation determination applying to the
light regulation services provided by means of that
pipeline is, by force of this section, revoked on the
same day the coverage revocation determination
takes effect; and

(b) to avoid doubt, the light regulation services to
which that determination applied cease toight!
regulation services on the same day.

Division 6 d AER reviews into designated pipelines

125 AER reviews

(1) The MCE may request the AER to conduct a review into,
and report to it as to, whether a pipeline should continue to
be a designated pipeline.

(2) A service provider that provides pipeline services by means
of a designated pipeline may request the AER to conduct a
review into, and report to the MCE as to, whether that
pipeline should continue to be a designated pipeline.

(3) Arequest under fisection(1) or (2) must be in writing.

(4) On receiving a request under this section, the AER must
conduct a review as to whether the pipeline the subject of
the request should continue to be a designated pipeline.

(5) In conducting a review under théection, the AER mudt
(@) have regard ®
(i) the national gas objective; and
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Western Australian National Gas Access Law text Note
Coverage and classification of pipelines Chapter 3

Coverage of pipelines the subject of tender process Part 3
s. 126

(i)  whether there has been a material change
in competition in a market served by the
designated pipeline; and

(b) consult, in accordance with the Rules, with the
public.

(6) On the completion of a review under this section, the AER
must prepare a report ahd

(a) give the report to the MCE; and
(b) publish the report on its website.

(7) The AER must also give a copy of the report to the service
provider that has requedtéhe review.

Part 38 Coverage of pipelines the subject of tendgsrocess

126. Tender approval pipelines deemed to be covered pipelines

(1) A pipeline to which a tender approval decision relates is
deemed to be a covered pipeline on and from the date the
tender approval decision becomes irrevocable by operation
of the Rules.

(2) The pipeline ceases to be a covered pip8line

(a) ifthere is an applicable access arrangement that
applies to the pipeline services provided, or that
are to be provided by meswof that pipelind
when that arrangement expires; or

(b) when a coverage revocation determination made in
respect of that pipeline takes effect.

Noted
Under the Rules, the NCC wdll

(@) classify the pipeline to be constructed and
operated in accordancetivan approved tender
process as a cross boundary transmission
pipeline, cross boundary distribution pipeline,
transmission pipeline or distribution pipeline;
and
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Note Western Australian National Gas Access Law text

Chapter 3 Coverage and classification of pipelines

Part 4 Coverage following approval of voluntary access arrangement
s. 127

(b) determine the relevant Minister for the purposes
of that pipeline.

Part 48 Coveragefollowing approval of voluntary
accessarrangement

127. Certain pipelines become covered pipelines on approval of
voluntary access arrangement

(1) This section appliesdf

(a) a service provider voluntarily submits to the AER
for approval by the AER, urd the Rules, a full
access arrangement that will apply to the pipeline
services provided, or that are to be provided, by
means of a pipeline; and

(b) that pipeline is not a covered pipeline.

(2) The pipeline is deemed to be a covered pipeline on the day
the voluntarily submitted full access arrangement takes
effect as an applicable access arrangement.

(3) The pipeline ceases to be a covered pip8line

(@) when the applicable access arrangement that
applies to the pipeline services provided, or that
areto be provided, expires; or

(b) when a coverage revocation determination is made
in respect of that pipeline takes effect.

Noted
Under the Rules, the NCC wdll

(@) classify the pipeline (by means of which the pipeline
services to which the arrangemeriaites are provided) as
a cross boundary transmission pipeline, cross boundary
distribution pipeline, transmission pipeline or distribution
pipeline; and

(b) determine the relevant Minister for the purposes of that
pipeline.
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Western Australian National Gas Access Law text Note
Coverage and classification of pipelines Chapter 3
Reclassification of pipelines Part 5

s. 128

Part 50 Reclassification of ppelines

128 Service provider may apply for reclassification of pipeline

(1) A service provider may, in respect of a pipeline by means
of which the service provider provides pipeline services,
apply to the NCC for the pipeline to be reclassified as

(a) if the pipeline is a transmission pipelthe
distribution pipeline; or

(b) if the pipeline is a distribution pipelidea
transmission pipeline.

(2) The application must be accompanied by the fee prescribed
by the Regulations (if any).
129, Reclassification decision

(1) The NCC must make a decisionrélassification
decisior) withind

(&) 4 months after receiving an application under
sectionl28; or

(b) if the Rules specify a later period, that period.
(2) A reclassification decision must

(@) be maden accordance with this Law and the
Rules; and

(b) contain the information required by the Rules; and
(c) be given to the persons specified by the Rules; and

(d) be made publicly available in accordance with the
Rules.

(3) In making a reclassificatiodecision, the NCC must have
regard t@

(@) the national gas objective; and
(b) the pipeline classification criterion.
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Note Western Australian National Gas Access Law text
Chapter 3 Coverage and classification of pipelines

Part 5 Reclassification of pipelines

s. 130

(4) The NCC must also as part of the reclassification
decisiord

(a) ifitreclassifies the pipeline the subject of the
application as transmission pipelide determine
whether the transmission pipeline is also a cross
boundary transmission pipeline;

(b) ifit reclassifies the pipeline the subject of the
application as a distribution pipelidedetermine
whether the distribution pipelirie also a cross
boundary distribution pipeline.

(5) If, under subsectio(d), the NCC determines that a
pipeline reclassified as a distribution pipeline is also a
cross boundary distribution pipeline, the NCC must
determine the participating jurisdictievith which the
cross boundary distribution pipeline is most closely
connected. In doing so, the NCC must have regard to the
jurisdictional determination criteria.

130 Effect of reclassification decision

On the making of a reclassification decision

(@) the pipeline is, in accordance with the decision,
reclassified as either a transmission pipeline or
distribution pipeline; and

(b) the relevant Minister in respect of the pipeline is
the relevant Minister as provided under this Law.
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Western Australian National Gas Access Law text Note

General requirements for provision of covered pipeline Chapter 4
services

General duties for provision of pipeline services by covered Part 1
pipelines

s.131

Chapter 40 General requirements for provision of
covered pipeline services

Part 10 General duties for provision of pipeline services by
covered pipelines

131 Service provider must be legal entity of a specified kind to
provide pipeline services by covered pipeline

A coveredpipeline service provider must not provide a
pipeline service by means of a covered pipeline unless the
service provider &

(a) alegal entity registered under tBerporations
Act2001of the Commonwealth; or

(b) a foreign company; or

(c) acorporatia established by or under a law of this
jurisdiction or another participating jurisdiction,
whether or not that corporation has been
established for a public purpose; or

(d) the Crown in right of this jurisdiction or another
participating jurisdiction; or

(e) a person referred to in paragraph to (d) and that
person provides a pipeline service by means of a
covered pipeline together with another person
referred to in paragrapfa) to (d).

132 Submission of full access arrangement or revisions to
applicable full access arrangements

(1) A covered pipeline service provider must submit to the
AER, for approval by the AER under the Rules, a full
access arrangement or revisions to an applicable access
arrangement that is a full access arrangement, in respec
the pipeline services the provider provides or intends to
provided

(&) in the circumstances specified by the Rules; and
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Note Western Australian National Gas Access Law text

Chapter 4 General requirements for provision of covered pipeline
services

Part 1 General duties for provision of pipeline services by covered
pipelines

s. 133

(b) within the period of time specified by the Rules.
(2) Subsectior{1) does not appéy

(a) if the pipeline services that am, are intended to
be, provided by the service provider light
regulation services; or

(b) to the extent the Rules provide subsec{ibns
not to apply.

Noted

A service provider who provides or intends to provide pipeline
services by means of amernational pipeline to which a price
regulation applies must submit a limited access arrangement to the
AER for approval: see sectidr68.

133 Preventing or hindering access
(1) A person who i&
(a) acovered pipeline service provider; or
(b) a persn whad

(i) is a party to an agreement with a service
provider relating to a pipeline service
provided by means of a covered pipeline;
or

(i) as aresult of an access determination is
entitled to a pipeline service provided by
means of a covered pipedinor

(c) an associate of a service provider or a person
referred to in paragrapb),

must not engage in conduct for the purpose of preventing
or hindering the access of another person to a pipeline
service provided by means of the covered pipeline.
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Western Australian National Gas Access Law text Note

General requirements for provision of covered pipeline Chapter 4
services

General duties for provision of pipeline services by covered Part 1
pipelines

s.133

(2) For the purposes of subsectidr), a person is deemed to
engage in conduct for a particular purposge if

(a) the conduct is or was engaged in for that purpose
or for a purpose that includes, or included, that
purpose; and

(b) that purpose is or was alstantial purpose.

(3) A person may be taken to have engaged in conduct for the
purpose referred to in subsectid) even though, after all
the evidence has been considered, the existence of that
purpose is ascertainable only by inference fronctreduct
of the person or of any other person or from other relevant
circumstances.

(4) Subsectior{3) does not limit the manner in which the
purpose of a person may be established for the purpose of
subsectior{l).

(5) In this sectiod

(a) areferenceaengaging in conduct is a reference to
doing or refusing to do any act, including refusing
to supply a pipeline service or, without reasonable
grounds, limiting or disrupting a pipeline service,
or making, or giving effect to, a provision of, a
contract o arrangement, arriving at, or giving
effect to, a provision of, an understanding or
requiring the giving of, or giving, a covenant;

(b) areference to refusing to do an act includes a
reference td

(i) refraining (otherwise than inadvertently)
from doirg that act; or

(i)  making it known that that act will not be
done.

(6) Subsectior{l) does not apply to conduct engaged in in
accordance with an agreement, if the agreement was in
force on 3QMarch1995.
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Note Western Australian National Gas Access Law text
Chapter 4 General requirements for provision of covered pipeline
services
Part 1 General duties for provision of pipeline services by covered
pipelines
s.134
Exampled

An example of conduct which may be proitéd if the requisite
purpose is established is refusing to supply, or limiting or disrupting
the supply of, a pipeline service to a user or prospective user for
technical or safety reasons without reasonable grounds.

134 Supply and haulage of natural ga

(1) If a producer states terms and conditions (whether or not
including the price)tbe first termg on which the producer
offers to supply natural gas through a covered pipeline that
is in operation at the time of the offer to a person at a place
othert han the exit flange of the prod
plant, the producer must, on request by the person, state
terms and conditions (including the price, if the price was
included in the first terms}i{e second termson which the
producer will supply natad gas to the person at the exit
flange.

(2) Ifthere is a difference in the price stated in the first terms
and the second terms, the producer must include in the
second terms a statement of the reasons for the difference.

(3) If the producer offers teupply natural gas to a person at a
pl ace other than the exit flange of
processing plant, the producer must, on request, offer to
supply the gas at the exit flange on the terms and
conditions (including price) stated in accordance with this
section.

135 Covered pipeline service provider must comply with
gueuing requirements

A covered pipeline service provider must comply with the
gueuing requirements of an applicable access arrangement.
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Western Australian National Gas Access Law text Note

General requirements for provision of covered pipeline Chapter 4
services

Structural and operational separation requirements (ring Part 2
fencing)

s. 136

136. Covered pipeline service provider providing lightregulation
services must not price discriminate

(1)

(2)

A covered pipeline service provider must not engage in
price discrimination when providing light regulation
services.

Subsectior{1) does not apply if the covered pipeline
service provider engages price discrimination that is
conducive to efficient service provision.

Part 20 Structural and operational separation requirements

(ring fencing)

Division 10 Interpretation

137 Definitions

In this Pard

additional ring fencing requiremenhas the meang
given by sectiori43(1);

compliance dateneans the date that i;ytonths after the
date a pipeline becomes a covered pipeline;

marketing staffhas the meaning given by sectit38;

related businesseans the business of producing,
purchasing or sellingatural gas or processable gas, but
does not include purchasing or selling of natural gas or
processable gas to the extent necegsary

(a) for the safe and reliable operation of a covered
pipeline; or

(b) to enable a service provider to provide balancing
services in connection with a covered pipeline.
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Note Western Australian National Gas Access Law text

Chapter 4 General requirements for provision of covered pipeline
services

Part 2 Structural and operational separation requirements (ring
fencing)

s. 138

138 Meaning of marketing staff
(1) A person is marketing staff &f

(a) acovered pipeline service provider, if the
persorm

(i) is an officer, employee, consultant or
independent contractor or agent of the
covered pipeline service provider; and

(i) is directly involved in the sale, marketing
or advertising of pipeline services
(whether or not the person is also
involved in other activities);

(b) an associate of a covered pipeline service provider,
if the perso®

(i) is an officer, employee, consultant or
independent contractor or agent of the
associate; and

(i) is directly involved in the sale, marketing
or advertising of pipeline services
(whether or not the person is also
involved in other activities

(2) A person is not marketing staff of a covered pipeline
service provider, or an associate of a covered pipeline
service provider, &

@ the personés function or role (
employee, consultant or independent contractor or
agent of a cowed pipeline service provider, or an
associate of a covered pipeline service provider) is
only to provide technical, administrative, legal and
accounting services to that provider or associate;
or
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Western Australian National Gas Access Law text Note

General requirements for provision of covered pipeline Chapter 4
services

Structural and operational separation requirements (ring Part 2
fencing)

s. 139

(b) the sale, marketing or advertising of pipeline
servics is only an incidental part
function or role (as an officer, employee,
consultant or independent contractor or agent of a
covered pipeline service provider, or an associate
of a covered pipeline service provider).

Exampled

A person in theosition of general manager of marketing of a
covered pipeline service provider or an associate of a covered
pipeline service provider would be marketing staff whereas a person
in the position of chief executive officer, or chief financial officer,

of a corered pipeline service provider or an associate of a covered
pipeline service provider would not be marketing staff.

Division 28 Minimum ring fencing requirements

139 Carrying on of related businesses prohibited

On and after the compliance datecaered pipeline
service provider must not carry on a related business.

140 Marketing staff and the taking part in related businesses

(1) On and after the compliance date, a covered pipeline
service provider must ensure that none of its marketing
staffare officers, employees, consultants, independent
contractors or agents of an associate of the covered pipeline
service provider that takes part in a related business.

(2) On and after the compliance date, a covered pipeline
service provider must ensuteat none of its officers,
employees, consultants, independent contractors or agents
are marketing staff of an associate of the covered pipeline
service provider that takes part in a related business.
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Note Western Australian National Gas Access Law text

Chapter 4 General requirements for provision of covered pipeline
services

Part 2 Structural and operational separation requirements (ring
fencing)

s. 141

141 Accounts that must be prepared, maintained and kept

On and after the compliance date, a covered pipeline
service provider must prepare, maintain and &eep

(a) separate accounts in respect of pipeline services
provided by means of every covered pipeline
owned, operated or controlled by the covered
pipelineservice provider; and

(b) a consolidated set of accounts in respect of the
whole of the business of the covered pipeline
service provider.

Division 39 Additional ring fencing requirements

142 Division does not limit operation of Division2
This Division does not limit Divisior®.

143.  AERring fencing determinations

(1) Subject to this Division and subject to and in accordance
with the Rules, the AER may make a determination
requiring a covered pipeline service provider or associate
of a covered pipatie service provider named in the
determination to do, or refrain from doing, a thing
specified in the determination (additional ring fencing
requiremeny.

(2) In specifying an additional ring fencing requirement the
AER must have regard to the followiprinciples:

(@) inthe case where 1 part of the business of a
covered pipeline service providérusiness
unit A) is providing pipeline services to another
part of the business of the covered pipeline service
provider pusiness unit B, the covered pipme
service provider must ensure that business unit A
provides the pipeline services to business unit B as
if business unit B were a separate unrelated entity;
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Western Australian National Gas Access Law text Note

General requirements for provision of covered pipeline Chapter 4
services

Structural and operational separation requirements (ring Part 2
fencing)

s. 142

(b) inthe case where a covered pipeline service
provider is providing pipeline services to an
associate of the service provider, the covered
pipeline service provider must ensure that those
services are provided as if the associate of the
covered pipeline service provider were a separate
unrelated entity;

(c) users and prospective users shoubkrsufficient
information in order to understand whether a
covered pipeline service provider is complying
with paragraplifa) or (b).

(3) The AER mush

(&) notify, in writing, the covered pipeline service
provider or associate named in the AER ring
fencing determination of the making of that
determination; and

(b) give the covered pipeline service provider or
associate a copy of the AER ring fencing
determination.

(4) An AER ring fencing determination must specify the date
on and after which the gered pipeline service provider or
associate of a covered pipeline service provider must do, or
refrain from doing, a thing specified in the determination (a
notified compliance date

(5) A notified compliance date must not be a date that is earlier
than10 business days after the date the covered pipeline
service provider or associate of a covered pipeline service
provider is given a copy of the AER ring fencing
determination.

(6) A covered pipeline service provider or associate of a
covered pipeline seice provider must comply with every
additional ring fencing requirement specified in an AER
ring fencing determination on and after the notified
compliance date.
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Note Western Australian National Gas Access Law text

Chapter 4 General requirements for provision of covered pipeline
services

Part 2 Structural and operational separation requirements (ring
fencing)

s. 144

144 AER to have regard to likely compliance costs of additional
ring fencing requirements

In making an AER ring fencing determination the AER
must have regard to the likely costs that may be incurred
by, as the case requides

(a) an efficient covered pipeline service provider; or

(b) an efficient associate of a covered pipeline service
provide,

in complying with an additional ring fencing requirement
specified in the determination.

145 Types of ring fencing requirements that may be specified in
an AER ring fencing determination

Without limiting what may be specified as an additional
ring fendng requirement, the AER, in an AER ring fencing
determination, may require a covered pipeline service
provider t@®

(&) ensure that its business and business activities are
conducted, structured and arranged in the
particular manner specified;

Example 16

An AER ring fencing determination may require
the covered pipeline service provider to ensure
that persons employed or engaged by the
covered pipeline service provider in relation to
the provision of pipeline services are not also
associates, or employeg bssociates, of the
covered pipeline service provider that take part
in a related business and how this must be
effected.
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Western Australian National Gas Access Law text Note
General requirements for provision of covered pipeline Chapter 4
services
Structural and operational separation requirements (ring Part 2
fencing)
s. 146
Example 20

An AER ring fencing determination may require
the covered pipeline service provider to put in
place electronic, physicahd procedural

security measures in respect of the offices and
computer systems of the covered pipeline
service provider, and of the offices and
computer systems of its associates, so that
certain specified employees or persons engaged
by the covered pipigle service provider do not
have access to certain specified information.

(b) in a specified manner, disclose, to the AER and to
the public, specified information in a specified
manner about its business operations, structure and
arrangements, and its lisss activities.

Division 49 AER ring fencing exemptions

146 Exemptions from minimum ring fencing requirements

(1) A covered pipeline service provider may, in accordance
with the Rules, apply to the AER for an exemption féom

(@) the requirement undeection139; or
(b) arequirement under secti@A0; or
(c) the requirement under sectidAl.

(2) On receiving an application under subsecftibn the AER,
subject to and in accordance with the Rules, may exempt a
covered pipeline service provideomd

(@) the requirement under sectithB9; or
(b) arequirement under secti@d0; or
(c) the requirement under sectidAl.
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Note Western Australian National Gas Access Law text

Chapter 4 General requirements for provision of covered pipeline
services

Part 2 Structural and operational separation requirements (ring
fencing)

s. 147

Division 58 Associate contracts
147. Service provider must not enter into or give effect to
associate contracts that have anttompetitive effect
A covered pipeline service provider mustdot
(a) enter into an associate contract that has; or

(b) vary an associate contract so that contract, as
varied, has; or

(c) give effect to a provision of an associate contract
that has,

thepurpose, or would have or be likely to have the effect,
of substantially lessening competition in a market for
natural gas services unléss

(d) that associate contract is an approved associate
contract; or

(e) that provision is contained in an approved
associate contract.
148 Service provider must not enter into or give effect to
associate contracts inconsistent with competitive parity rule
(1) A covered pipeline service provider mustdot
(a) enter into an associate contract that is; or

(b) vary an asociate contract so that contract, as
varied, is; or

(c) give effect to a provision of an associate contract
that is,

inconsistent with the competitive parity rule uniss

(d) that associate contract is an approved associated
contract; or

(e) that prowsion is contained in an approved
associate contract.
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Western Australian National Gas Access Law text Note

General requirements for provision of covered pipeline Chapter 4
services

Structural and operational separation requirements (ring Part 2
fencing)

s. 148

(2) For the purposes of subsectid), and any Rules made for
the purposes of that subsection, the competitive parity rule
is the rule that a covered pipeline service provider must
ensure that any pgbine services that the covered pipeline
service provider provides to an associate of the covered
pipeline service provider are provided to that associate as if
that associate were a separate unrelated entity.
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Note Western Australian National Gas Access Law text
Chapter 5 Greenfields pipeline incentives

Part 1 Interpretation

s. 149

Chapter 50 Greenfields pipeline incentives

Part 10 Interpretation

149 Definitions
In this Chapted

excluded infrastructure in relation to a pipeline, means
tanks, reservoirs, machinery, equipment or other
infrastructure that forms part of the pipeline but is
classified by the Rules as excludedastructure for the
purposes of this Law;

greenfields pipeline projeaneans a project for the
construction ad

(a) a pipeline that is to be structurally separate from
any existing pipeline (whether or not it is to
traverse a route different from theute of an
existing pipeline); or

(b) a major extension to an existing pipeline that is not
a covered pipeline; or

(c) amajor extension to a covered pipeline by means
of which light regulation services are provided if
that extension is exempted by thER under
sectionl19.

150 International pipeline to be a transmission pipeline for
purposes of Chapter

An international pipeline is, for the purposes of this
Chapter, a transmission pipeline.
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Greenfields pipeline incentives Chapter 5

15-year no-coverage determinations Part 2

s. 151

Part 28 15year no-coverage determinations

151 Application for 15-year no-coverage determination for
proposed pipeline

(1) If a greenfields pipeline project is proposed, or has
commenced, the service provider may, before the pipeline
is commissioned, apply for a determinatiorifayear
no-coverage determinatignexempting the pipeline from
being a covered pipeline.

(2) If a price regulation exemption has been granted for an
international pipeline, an application for a-\&ar
no-coverage determination for the pipeline may be made
by the service providér

(a) before the pipeline is commissioned; or

(b) after the pipeline is commissioned but before the
term of the price regulation exemption comes to an
end.

(3) An application for a 1&ear necoverage determinatién
(@) isto be made to the NCC; and

(b) must nclude a description of the pipeline that
meets the requirements specified by the Rules; and

(c) must contain the information required by the
Rules; and

(d) need not describe, or include details of, excluded
infrastructure; and

(e) must be accompanidwy the fee prescribed by the
Regulations (if any).

(4) In this sectiod

service provideincludes a person that intends to be a
service provider.
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Part 2 15-year no-coverage determinations

s. 152

152 Application to be dealt with in accordance with the Rules

On receiving an application under sectidsi,the NCC
must deal with it in accordance with the Rules.

153 No-coverage recommendation

(1) The NCC must make a recommendation recommending to
the relevant Minister that the pipeline the subject of the
applicatior®

(@) be exempted from being a coverapghine for a
period of 15years; or

(b) not be exempted from being a covered pipeline for
a period of 15/ears.

(2) A recommendation under this section ndust

(@) be made in accordance with this Law and the
Rules; and

(b) be made within the time speieidl by the Rules;
and

(c) contain the information required by the Rules; and
(d) be given to the persons specified by the Rules; and

(e) be made publicly available in accordance with the
Rules.

(3) A recommendation under this section may recommend an
outcome different to the outcome sought in the application
under sectiori51.

Exampled

An applicant may apply for a 3ear necoverage
determination in relation to the whole pipeline. The NCC
may recommend that only a part of the pipeline the
subject of tie application be subject to a-yBar
no-coverage determination.

(4) A recommendation under this section must be delivered to
the relevant Minister without delay.
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15-year no-coverage determinations Part 2

s. 154

154 Principles governing the making of a necoverage
recommendation

(1) In making a necoverage recommendation, the N&CC

(a) must give effect to the pipeline coverage criteria,;
and

(b) in deciding whether or not the pipeline coverage
criteria are satisfied must have regard to the
national gas objective.

(2) The NCC gives effect to thepgmline coverage criteria as
follows:

(a) ifthe NCC is satisfied that all the pipeline
coverage criteria are satisfied in relation to the
pipeline the recommendation must be against
making a 15year necoverage determination;

(b) if the NCC is not satigéd that all the pipeline
coverage criteria are satisfied in relation to the
pipeline the recommendation must be in favour of
making a 15year no coverage determination.

155 Initial classification decision to be made as part of
recommendation

(1) If the pipeline the subject of an application under
sectionl51 is not an international pipeline, the NCC must,
as part of a n@overage recommendation, classify the
pipeline as a transmission pipeline or a distribution pipeline
(aninitial classification decisim). In doing so, the NCC
must apply the pipeline classification criterion.

(2) The NCC must as part of an initial classification
decisiord

(a) ifit classifies the pipeline the subject of the
application as a transmission pipeBndetermine
whether theransmission pipeline is also a cross
boundary transmission pipeline; or
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Part 2 15-year no-coverage determinations

s. 156

(b) if it classifies the pipeline the subject of the
application as a distribution pipelidedetermine
whether the distribution pipeline is also a cross
boundary distribution pipeline.

(3) The NCC must also determine, as part of an initial
classification decision, the participating jurisdiction with
which the pipeline the subject of the application under
sectionl51 is most closely connected if the NCC
determines the pipeline is alse@m®ss boundary
distribution pipeline. In doing so, the NCC must have
regard to the jurisdictional determination criteria.

156. Rel evant Mi ni sterd6s determination on

(1) On receiving a n@woverage recommendation the relevant
Minister must decid whether or not to make a-y6ar
no-coverage determination in respect of the pipeline to
which the recommendation relates.

(2) The relevant Minister must use his or her best endeavours
to make the decision within 30 business days after
receiving the cosrage recommendation.

(3) If the relevant Minister is unable to make the decision
within the period specified under subsect{@h he or she
must make the decision as soon as reasonably practicable
after the end of the specified period.

(4) The relevanMinister, for the purpose of making the
decision, may request submissions or comments in relation
to an application under sectidbl.

(5) A 15year necoverage determination or a decision not to
make a 15/ear necoverage determination mast

(a) be mae in accordance with this Law and the
Rules; and

(b) contain the information required by the Rules; and
(c) be given to the persons specified by the Rules; and
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15-year no-coverage determinations Part 2

s. 157

(d) be made publicly available in accordance with the
Rules.

(6) A 15year necoveragaletermination may have an
outcome different to the outcode

(&) sought in the application under sectitsi; or
(b) of the necoverage recommendation.
Exampled

An applicant may apply for a Jgear necoverage
determination in relation to the whole pipeli The NCC
may recommend that only a part of the pipeline the
subject of the application be subject to aygar
no-coverage determination. The relevant Minister may
make a 15/ear necoverage determination that applies to
different parts of the pipelin® those recommended by
the NCC be subject to the determination.

157. Principles governing the making of a 15/ear no-coverage
determination or decision not to do so

(1) In deciding whether to make a-Y{&ar necoverage
determination under this Part, tfedevant Ministed

(a) must give effect to the pipeline coverage criteria,;
and

(b) in deciding whether or not the pipeline coverage
criteria are satisfied in relation to the pipefine

() must have regard to the national gas
objective; and

(i)  must hae regard to the nooverage
recommendation; and

(i)  must take into account any submissions or
comments he or she receives on a request
under sectiori56(4); and

(iv) may take into account any relevant
submissions and comments made to the
NCC by the pblic under the Rules in
relation to the application.
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s. 158

(2) The relevant Minister gives effect to the pipeline coverage
criteria as follows:

(a) if the Minister is satisfied that all the pipeline
coverage criteria are satisfied in relation to the
pipelinethe Minister must not make a-i@ar
no-coverage determination;

(b) if the Minister is not satisfied that all the pipeline
coverage criteria are satisfied in relation to the
pipeline the Minister must make a-Y&ar
no-coverage determination.

158 Effect of 15year no-coverage determination
(1) A 15vyear necoverage determination

(a) takes effect on and from the date specified in the
determination; and

(b) continues in operation for a period of yi&ars
from the commissioning of the pipeline.

(2) An gpplication for coverage of a pipeline to which a
15year necoverage determination applies can be made
before the end of the period for which the determination
remains in operation only if the coverage sought in the
application is to commence from, or aftthe end of that
period.

159 Consequences of Minister deciding against making iyfear
no-coverage determination for international pipeline

1) If8

(@) the Commonwealth Minister decides against
making a 15year necoverage determination for
an internabnal pipeline; and

(b) the applicant asks the Commonwealth Minister to
treat the application as an application for a price
regulation exemption,

the Commonwealth Minister may treat the application as
an application for a price regulation exemption under
Chapter 5 Pa3.
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Price regulation exemptions Part 3

s. 160

(2) If the Commonwealth Minister decides to treat an
application for a 1&ear necoverage determination as an
application for a price regulation exemption, the
Commonwealth Minister may

(a) refer the application to the NCC for a
recommendation under Chapter 5 P3ytor

(b) proceed to determine the application without a
recommendation under Chapter 5 Rart

Part 38 Price regulation exemptions
Division 18 Application for price regulation exemption

160 Application for price regulation exemption

(1) If a greenfields pipeline project for construction of an
international pipeline is proposed, or has commenced, the
service provider may, before the pipeline is commissioned,
apply for a price regulation exemption for the pipeline.

(2) An application for a price regulation exempifon
(@) isto be made to the NCC; and

(b) mustinclude a description of the pipeline that
meets the requirements specified by the Rules; and

(c) must contain the information required by the
Rules; and

(d) need not describe, or include details of, excluded
infrastructure; and

(e) must be accompanied by the fee prescribed by the
Regulations (if any).

(3) In this sectiod

service provideincludes a person that intends to be a
service provider.
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Part 3 Price regulation exemptions

s. 161

Division 20 Recommendations by NCC
161 Application to be dealt with in accordance with the Rules
On receiving an application under secti@®, the NCC
must deal with it in accordance with the Rules.
162 NCCO6s recommendati on

(1) The NCC must make a recommendatto the
Commonwealth Minister as to whether the Minister should
grant a price regulation exemption for the pipeline the
subject of the application.

(2) A recommendation under this section ndust

(a) be made in accordance with this Law and the
Rules; and

(b) be made within the time specified by the Rules;
and

(c) contain the information required by the Rules; and
(d) be given to the persons specified by the Rules; and

(e) be made publicly available in accordance with the
Rules.

(3) A recommendatiominder this section must be delivered to
the Commonwealth Minister without delay.

163 Gener al principle governing NCCo6s re

(1) In making its recommendation on an application for a price
regulation exemption, the NCC must weigh the benefits to
the public of granting the exemption against the detriments
to the public.

(2) Indoing so, the NC&

(@) must have regard to the national gas objective with
particular reference &

(i) the implications of the exemption for
relevant markets (includingpé effect on
market power); and
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Price regulation exemptions Part 3

s. 164

(i) other possible effects on the public
interest; and

(b) may have regard to any other relevant matter.
Division 38 Making and effect of price regulation exemption

164 Making of price regulation exemption

(1) Onrecevi ng the NCCO6s recommendation u
sectionl62, the Commonwealth Minister must decide
whether to grant a price regulation exemption.

(2) The Commonwealth Minister must use his or her best
endeavours to make the decision within 10 business days
afterr ecei ving the NCCb6s recommendat i c

(3) If the Commonwealth Minister is unable to make the
decision within the period specified under subsed®)n
he or she must make the decision as soon as reasonably
practicable after the end of the specified period.

(4) A decision under this section mast

(@) be made in accordance with this Law and the
Rules; and

(b) contain the information required by the Rules; and
(c) be given to the persons specified by the Rules; and
(d) be made publicly available in accartte with the
Rules.
165 Principles governing the making of a price regulation
exemption

(1) In deciding whether to make a decision to grant a price
regulation exemption, the Commonwealth Minister must
weigh the benefits to the public of granting theragéon
against the detriments to the public.

(2) In doing so, the Commonwealth Miniser

(&) must have regard to the national gas objective with
particular reference &

As at 06 Apr 2019 Version 00-g0-03 page 187

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Note Western Australian National Gas Access Law text
Chapter 5 Greenfields pipeline incentives

Part 3 Price regulation exemptions

s. 166

(i) the implications of the exemption for
relevant markets (including the effect on
market power); and

(i) other possible effects of the exemption on
the public interest; and

(b)) must have regard to the NCCO6s r
and

(c) may take into account any relevant submissions
and comments made to the NCC by the public
under the Ries in relation to the application; and

(d) may have regard to any other relevant matter.

166. Conditions applying to a price regulation exemption

A price regulation exemption granted under this Part is
subject to the following conditions:

(@) theservice provider must publish on its website
prices for the provision of pipeline services by
means of the international pipeline; and

(o) the service provideros | imited
and the register of spare capacity are to be
accessibleonthesei ce provi der s website

(c) the service providér

() must, as and when required by the AER
or the Commonwealth Minister, provide
information requested by the AER or the
Commonwealth Minister (in a manner
and form determined or approved by the
AER o the Commonwealth Minister) on
access negotiations and the result of
access negotiations; and

(i)  must report annually to the AER and the
Commonwealth Minister (in a manner
and form approved by the AER or the
Commonwealth Minister) on access
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Price regulation exemptions Part 3

s. 167

negotiatiors and the result of access
negotiations.

Noted
See also sectiori68 and 169(3).

167. Effect of price regulation exemption

(1) If a price regulation exemption is granted, then for a period
of 15years from the commissioning of the pipeline, the
services povided by means of the pipeline are not subject
to price or revenue regulation under this Law or the Rules.

(2) A price regulation exemption is, however, ineffective
unless a limited access arrangement, approved by the AER,
is in force in relation to theelevant pipeline.

Noted

See also sectioh68.

(3) If, while a price regulation exemption remains in force, the
Commonwealth Minister makes a-¥Bar necoverage
determination for the pipeline, the-y&ar necoverage
determination supersedes the priegulation exemption
(which is then terminated) and remains in force for the
balance of the period for which the exemption was granted.

(4) An application for coverage of a pipeline to which a price
regulation exemption applies can only be made before the
end of the period of exemption if the coverage sought in
the application is to commence from, or after, the end of
that period.

Division 49 Limited access arrangements

168 Limited access arrangements for pipeline services provided
by international pipeline to which a price regulation
exemption applies

(1) A service provider must, within 60 business days after the
grant of a price regulation exemption, submit a limited
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Part 3 Price regulation exemptions

s. 169

access arrangement to the AER for approval by the AER
under the Rules.

(2) A limited access arrangement mast
(@) be submitted in accordance with the Rules; and
(b) contain the information required by the Rules.

(3) A service provider must submit to the AER, for approval
by the AER under the Rules, revisions to an applicable
access arrggement that is a limited access arrangement
and that applies to the pipeline service to which that
arrangement appliés

(a) in accordance with the Rules; and
(b) within the period specified by the Rules.

Division 58 Other matters

169 Other obligations to which service provider is subject

(1) The service provider for a pipeline to which a price
regulation exemption applies is subject to the following
provisions as if the pipeline were a covered pipeline:

(@) Chapter 4 Part (except sections32 and 18);
and

(b) Chapter 4 Par.

(2) The service provider for a pipeline to which a price
regulation exemption applies must comply with any Rules
tha

(a) relate to the facilitation of, and request for access
to, pipeline services provided by means ot tha
pipeline; and

(b) apply to the service provider or a class of person
of which the service provider is a member.

(3) A service provider must ensure compliance with conditions
to which the price regulation exemption is subject.
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Extended or modified application of greenfields pipeline Part 4
incentive
s. 170
Noted

See also sectiob60.

170 Service provider must not price discriminate in providing
international pipeline services

(1) A service provider must not, when providing pipeline
serviced

(&) by means of an international pipeline to which a
price regulation exemption appliesica

(b) to which a limited access arrangement applies,
engage in price discrimination.

(2) Subsectior{l) does not apply if the service provider
engages in price discrimination that is conducive to
efficient service provision.

Part 48 Extended ormodified application of greenfields
pipeline incentive

171 Requirement for conformity between pipeline description
and pipeline as constructed

(1) Subject to this Pait

(a) agreenfields pipeline incentive applies to the
pipeline as described in the eglnt pipeline
description; and

(b) if the pipeline, as constructed, materially differs
from the pipeline as described in the relevant
pipeline description, the incentive does not attach
to the pipeline and the service provider is not
entitled to its berfd.

(2) In determining whether a pipeline, as constructed,
materially differs from the relevant pipeline description,
excluded infrastructure is not to be taken into account.
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Part 5 Early termination of greenfields pipeline incentive
s. 172

(3) Inthis sectiod

relevant pipeline descriptiomeans a description of a
pipeline required to be included in an application under
section151 or 160.

172 Power of relevant Minister to amend pipeline description

(1) The relevant Minister may, on application by the service
provider for a pipeline for which a greenfields pipeline
incentive has been granted, amend the relevant pipeline
description.

(2) An amendment cannot, however, be made under this
section after the pipeline has been commissioned.

(3) The relevant Ministe&y

(@) may refer an application for amendment to a
pipeline description to the NCC for advice; and

(b) if the amendment sought involves a substantial
change to the pipeline description as it currently
exists must refer the application to the NCC for
advice.

(4) In giving its advice to the relevant MinisteretNNCC must
have regard to the criteria that were relevant to the grant of
the greenfields pipeline incentive.

(5) In deciding whether to make the amendment sought, the
relevant Ministed

(@) must have regard to the criteria that were relevant
to the grahof the greenfields pipeline incentive;
and

(b) if the application has been referred to the NCC for
advice must consider the NCCOs
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Early termination of greenfields pipeline incentive Part 5
s. 173

Part 58 Early termination of greenfields pipelineincentive

173

174

175

176

177

Greenfields pipeline incentive may lapse

(1) A greenfields pipeline incentive lapses if the pipeline for
which it was granted is not commissioned withipeaurs
after the incentive was granted.

(2) The Regulations may, in a particular case, extend the
period of 3years referred to in subsectil).

Revocation by consent

The relevant Minister may, at the request of the service
provider, revoke a greenfields pipeline incentive.

Revocation for misrepresentation

The relevant Minister may, on application by the AER,
revoke a greenfields pipelimecentive on the ground
tha

(@) the applicant misrepresented a material fact on the
basis of which the application was granted; or

(b) the applicant failed to disclose material
information that the applicant was required to
disclose under this Chapter.

Revocation for breach of condition to which a price
regulation exemption is subject

The Commonwealth Minister, on application by the AER,
may revoke a price regulation exemption on the ground
that the service provider has breached a conditievhtoh
the price regulation exemption is subject.

Exhaustive provision for termination of greenfields pipeline
incentive

A greenfields pipeline incentive does not terminate, and
cannot be revoked, before the end of its term except as
provided in this Brt.
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Part 1 Interpretation and application

s.178

Chapter 680 Access disputed scheme pipelines

[Heading inserted: see SAct No. 23 of 2017 & and
WA Gazette 2Dec2017 p.5984.]

Part 18 Interpretation and application

178 Definitions
In this Chapted

access disputeeans a dispute betweenser or

prospective user and a service provider about 1 or more
aspects of access to a pipeline service provided by means
of a scheme pipeline;

access dispute pipelimfeeans a scheme pipeline used or
that could be used to provide a pipeline service thakis
subject of an access dispute;

dispute hearingneans a hearing conducted by the dispute
resolution body for the purpose of making an access
determination;

party, in relation to an access dispute, has the meaning
given by sectiori83.

179 Chapter doesnot limit how disputes about access may be
raised or dealt with

This Chapter is not to be taken to limit how a dispute about
access to a pipeline service may be raised or dealt with.

180 No price or revenue regulation for access disputes relating
to international pipeline services

An access dispute notified under this Chapter in relation to
a pipeline service provided by means of an international
pipeline to which a price regulation exemption applies
must not be resolved under this Chapter on t&rms

(a) regulating the price at which a service is to be
provided by the service provider; or
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Notification of access dispute Part 2

s. 181

(b) limiting the revenue to be derived by the service
provider from the provision of a service.

Part 28 Notification of access dispute

181 Notification of access dispug

(1) Subject to this section, if a prospective user or user is
unable to agree with a service provider about 1 or more
aspects of access to a pipeline service provided or to be
provided by means of a scheme pipeline, the prospective
user, user or servigaovider may notify the dispute
resolution body, in writing, that an access dispute exists.

Noted

A dispute about access to a light regulation service may be
notified under this section because light regulation
services are pipeline services provided Bans of a

covered pipeline (which is a scheme pipeline).

(2) A natification must be accompanied by the fee prescribed
by the Regulations (if any).

(3) On receiving a notification under subsect{ap the
dispute resolution body must notify, in writingf, the
access dispuée

(@) the service provider, if a prospective user or user
(as the case requires) notified the dispute
resolution body of the access dispute under
subsectior{l);

(b) the prospective user or user (as the case requires),
if the serviceprovider notified the dispute
resolution body of the access dispute under
subsectior{l).

181A. Providing information for certain disputes

(1) If the dispute resolution body for a dispute notified under
section181(1) is the WA arbitratad

(@) the WA abitrator is to inform the ERA that
notification of the dispute has been received; and
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Part 2 Notification of access dispute

s. 182

(b) the WA arbitrator may request the ERA to give the
WA arbitrator any information i
possession that is relevant to the dispute.

(2) The ERA is to give th&/A arbitrator the information
requested, whether or not it is confidential and whether or
not It came into the ERAO6S possessi
resolving the dispute.

(3) Ifthe ERA gives the WA arbitrator information that is
confidential, the ERA i$0 identify the nature and extent of
the confidentiality and the WA arbitrator is to treat the
information accordingly.

[Section 181A inserted: WA Act Sdicl. 9.]

182 Withdrawal of notification

(1) The person who notified the dispute resolution boidgn
access dispute under sectiBi(1) may withdraw that
notification at any time before the dispute resolution body
makes an access determination in respect of that access
dispute.

(2) The notification must be withdrawn by notice in writing.
(3) If the notification is withdrawn, it must be taken, for the
purposes of this Chapter, never to have been given.
183 Parties to an access dispute
The parties to an access disputéare

(&) the person notifying the dispute resolution body of
an access disputender sectiori81(1); and

(b) a person notified by the dispute resolution body
under sectiod81(3); and

(c) if the dispute resolution body is of the opinion that
the resolution of the access dispute may involve
requiring another person to do sometidrtgat
other person; and

page 196 Version 00-g0-03 As at 06 Apr 2019

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Western Australian National Gas Access Law text Note
Access disputesd scheme pipelines Chapter 6

Access determinations Part 3

s. 184

(d) any other person who applies in writing to be
made a party and is accepted by the dispute
resolution body as having a sufficient interest.

Part 30 Access determinations

184 Determination of access dispute

(1) Unless thaispute resolution body terminates an access
dispute under sectidlB6, the dispute resolution body must
make a determination on access by the prospective user or
user, as the case requires.

(2) In making an access determination the dispute resolution
body must comply with this Chapter and the Rules.

(3) An access determination mést
(&) be in writing; and

(b) include a statement of reasons for making the
determination; and

(c) be given to the parties without delay.

(4) An access determination hasesff on and after the date
specified in the determination.

185 Dispute resolution body may require parties to mediate,
conciliate or engage in an alternative dispute resolution
process

(1) The dispute resolution body may require the parties, in
accordancavith the Rules, to mediate, conciliate or engage
in another alternative dispute resolution process for the
purpose of resolving the dispute.

(2) A party must comply with a requirement under
subsectior{l).
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s. 186

Western Australian National Gas Access Law text
Access disputesd scheme pipelines
Access determinations

186.

(1)

(2)

(3)

Dispute resolution body may terminate accesdispute in
certain cases

The dispute resolution body may at any time terminate an
access dispute (without making an access determination) if
the dispute resolution body considers hat

(&) the notification of the access dispute was
vexatious; or

(b) the subject matter of the dispute is trivial,
misconceived or lacking in substance; or

(c) the party who notified the access dispute had, but
did not avail itself of, an opportunity to engage in
negotiations in good faith with the other party
before hat notification; or

(d) a specified dispute termination circumstance has
occurred.

Subject to sectio88, the dispute resolution body may

also terminate an access dispute (without making an access
determination) if the dispute resolution body cdess that

the aspect of access about which there is a dispute is
expressly or impliedly dealt with under a contract between,
as the case requir@s

(a) the prospective user and service provider;
(b) the user and service provider.
In this sectiod

speified dispute termination circumstanceeans a
circumstance specified by the Rules as being a
circumstance, the occurrence of which, entitles the dispute
resolution body to terminate an access dispute (without
making an access determination).
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187. No access determination if dispute resolution body considers
there is genuine competition

Despite anything to the contrary in this Chapter, the dispute
resolution body may refuse to make an access
determination that requires the service provider to provide
a paricular pipeline service to a prospective user or user if
the dispute resolution body considers that the pipeline
service the subject of the access dispute could be provided
on a genuinely competitive basis by a person other than the
service provider or aassociate of the service provider.

188 Restrictions on access determinations

(1) The dispute resolution body must not make an access
determination that would have any of the following effects:

(a) preventing a user obtaining a sufficient amount of
a pipeline service under a contract or previous
access determination to be able
reasonably anticipated requirements, measured at
the time the access dispute was notified;

(b) preventing a prospective user or user from
obtaining, by the exeige of a prenotification
right, a sufficient amount of a pipeline service to
be able to meet the prospective
actual requirements;

(c) depriving a person of a relevant protected
contractual right.

(2) Inthis sectiod

pre-notification right means a right under a contract, or
under an access determination, that was in force at the time
when the access dispute was notified under set8an

relevant exclusivity righimeans an express contractual
right that arose on or after 38arch1995 ha

(&) prevents a service provider supplying pipeline
services to persons who are not parties to the
contract; or
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() 'i mits or controls a service pr

supply pipeline services to persons who are not
parties to the contract,

but doesh o t include a usero6s contractua
certain amount of pipeline services;

relevant protected contractual righheans a right under a
contract (other than a relevant exclusivity right) that was in
force immediately before the notification af access

dispute under sectidlB1.

189 Access determination must give effect to applicable access
arrangement

Subject to sections90 and 191 and any Rules made for

the purposes of this Part, the dispute resolution body must,
in making an access deterration, give effect to the
applicable access arrangentent

(a) applying to the pipeline services provided, or to be
provided, by means of the access dispute pipeline;
and

(b) in effect at the time the determination is made,
(even though that arrangementynment have been in force
when notification of the access dispute was given).

190 Access determinations and past contributions of capital to
fund installations or the construction of new facilities

(1) In making an access determination, the dispute résolu
body may (where relevant) take into account past
contributions of capital to fund installations or the
construction of new facilities.

(2) Without limiting section74, the Rules may

(a) specify the matters that the dispute resolution body
must addess in making that access determination;

(b) specify the content of that access determination.
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191 Rules may allow determination that varies applicable access
arrangement for installation of a new facility

(1) This section applies if the dispute resmatbody is
proposing to make an access determination that will
required

(a) aservice provider to install or construct a new
facility to expand the capacity of the access
dispute pipeline; and

(b) the prospective user or user who is a party to the
acces dispute to contribute some or all of the
capital to fund the installation or construction of
the new facility.

(2) Without limiting section74, the Rules may

(&) confer a function or power on the dispute
resolution body to, when making the access
determination, vary the applicable access
arrangement; and

(b) specify the matters that the dispute resolution body
must address in making that access determination;
and

(c) specify the kinds of variations that may be made to
the applicable access arramgent; and

(d) specify the content of that access determination.
192 Access determinations need not require the provision of a
pipeline service

An access determination may, but need not, require a
service provider to provide a pipeline service to a
prospgective user.
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193 Content of access determinations

Subject to this Chapter, an access determination may deal
with any matter relating to the provision of a pipeline
service to a prospective user or user.

Exampled

An access determination may require theviserprovider
to provide a pipeline service to the prospective user or
user ad

(a) a specified tariff, rate or charge; and

(b) on specified terms and conditions.

Part 49 Variation of access determinations

194 Variation of access determination

(1) Thedispute resolution body may vary an access
determination on the application of any party to the
determination. However, it cannot vary the final
determination if any other party objects.

Noted

If the parties cannot agree on a variation, a new access
dispue can be notified under sectihB81.

(2) Sectionl188 applies to a variation under this section as if

(&) an access dispute arising out of the access
determination had been notified when the
application was made to the dispute resolution
body for the vaation of the determination; and

(b) the variation were the making of an access
determination in the terms of the varied
determination.
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Part 58 Compliance with access determinations

Compliance with access determination

A party to an access disputerespect of which an access
determination is made must comply with the access
determination.

Part 63 Access dispute hearing procedure

Hearing to be in private

(1) Subject to subsectidi2), a dispute hearing is to be in
private.

(2) Ifthe parties agree, a dispute hearing or part of a dispute
hearing may be conducted in public.

(3) The dispute resolution body may give written directions as
to the persons who may be present at a dispute hearing that
is conducted in private.

(4) In givingdirections under subsecti¢8), the dispute
resolution body must have regard to the wishes of the
parties and the need for commercial confidentiality.

Right to representation

In a dispute hearing a party may appear in person or be
represented by arfwtr person.

Procedure of dispute resolution body
(1) In a dispute hearing the dispute resolution ldody

(@) is not bound by technicalities, legal forms or rules
of evidence; and

(b) must act as speedily as a proper consideration of
the access dispeiallows, having regard to the
need to carefully and quickly inquire into and
investigate the access dispute and all matters
affecting the merits, and fair settlement, of the
access dispute; and
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(c) may inform itself about any matter relevant to the
acces dispute in any way it thinks appropriate.

(2) The dispute resolution body may determine the periods that
are reasonably necessary for the fair and adequate
presentation of the respective cases of the parties in the
dispute hearing, and may require ttreg cases be
presented within those periods.

(3) The dispute resolution body may require evidence or
argument to be presented in writing, and may decide the
matters on which the dispute resolution body will hear oral
evidence or argument.

(4) The disputeesolution body may determine that a dispute
hearing is to be conducteddy

(@) telephone; or
(b) closed circuit television; or
(c) any other means of communication.
(5) The Rules may make further provision about the procedure
for the conduct of disga hearings.
199, Particular powers of dispute resolution body in a hearing

(1) The dispute resolution body may do any of the following
things for the purpose of determining an access dispute:

(a) give a direction in the course of, or for the purpose
of, a dispute hearing;

(b) hear and determine the access dispute in the
absence of a party who has been given notice of
the dispute hearing;

(c) sitatany place;
(d) adjourn to any time and place;

(e) refer any matter to an independent expert and
accept he expertds report as evide

(2) The dispute resolution body may make an interim
determination.
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200. Disclosure of information

(1) The dispute resolution body may give an oral or written
order to a person not to divulge or communicate to anyone
elsespecified information that was given to the person in
the course of an access dispute unless the person has the
di spute resolution bodyods permi ssic

(2) A person must not, without reasonable excuse, refuse or
fail to comply with an order under subsecti@n.

Maximum penalty:
(@) inthe case of a natural pergof2 000;
(b) inthe case of a body corporat&10000.

201 Power to take evidence on oath or affirmation

(1) The dispute resolution body may take evidence on oath or
affirmation and for that ppose the dispute resolution body
may administer an oath or affirmation.

(2) The dispute resolution body may summon a person to
appear before the dispute resolution body to

(a) give evidence; or

(b) produce such documents (if any) as are referred to
in the summons; or

(c) give evidence and produce such documents (if
any) as are referred to in the summons.

(3) The powers in this section may be exercised only for the
purposes of hearing and determining an access dispute.
202 Failing to attend as a witnes

A person who is served, as prescribed by the Regulations,
with a summons to appear as a witness before the dispute
resolution body must not, without reasonable exg@use

(a) fail to attend as required by the summons; or
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(b) fail to appear and reponimself or herself from
day to day unless excused, or released from further
attendance, by the dispute resolution body.

Maximum penalty: $D00.

203 Failing to answer questions etc

(1) A person appearing as a witness before the dispute
resolution body mst not, without reasonable excase

(@) refuse or fail to be sworn or to make an
affirmation; or

(b) refuse or fail to answer a question that the person
is required to answer by the dispute resolution
body; or

(c) refuse or fail to produce a documentttha or she
is required to produce by a summons under this
Chapter served on him or her as prescribed by the
Regulations.

Maximum penalty: $200.

(2) Iltis areasonable excuse for the purposes of subsétjion
for a natural person to refuse or fail ttsaer a question or
produce a document on the ground that the answer or the
production of the document might

(a) tend to incriminate the person; or
(b) expose the person to a criminal penalty.
(3) Subsectiorf2) does not limit what is a reasonable esecu
for the purposes of subsecti(i).
204. Intimidation etc
A person must nét
(a) threaten, intimidate or coerce another person; or

(b) cause or procure damage, loss or disadvantage to
another person,

because that other pergon
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(c) proposes tproduce, or has produced, documents
to the dispute resolution body; or

(d) proposes to appear, or has appeared, as a witness
before the dispute resolution body.

Maximum penalty: $D00.

205 Party may request dispute resolution body to treat material
as onfidential
(1) A party in a dispute hearing may
(a) inform the dispute resolution body that, in the
partydos opinion, a specified
contains confidential information; and

(b) request the dispute resolution body not to give a
copy of that part to another party.

(2) On receiving a request, the dispute resolution bodydnust

(@) inform the other party or parties that the request
has been made and of the general nature of the
matters to which the relevant part of the document
relates; and

(b) ask the other party or parties whether there is any
objection to the dispute resolution body complying
with the request.

(3) Ifthere is an objection to the dispute resolution body
complying with the request, the party objecting may inform
thedispute resolution body of the objection and of the
reasons for it.

(4) After considering
(a) arequest; and
(b) any objection; and

(c) any further submissions that any party has made in
relation to the request,

the dispute resolution body may de@de
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(d) not to give the other party or parties a copy of so
much of the document as contains confidential
information that the dispute resolution body thinks
should not be given; or

(e) to give the other party or another specified party a
copy of the wholeor part, of the part of the
document that contains confidential information
subject to a condition that the party give an
undertaking not to disclose the information to
another person except to the extent specified by
the dispute resolution body and sudj® such
other conditions as the dispute resolution body
determines.

206 Costs

(1) Each party is to bear its own costs in a dispute hearing
except to the extent that an order under this section
specifies otherwise.

(2) Atanytime, the dispute resoioh body may order that a
party pay all or a specified part of the costs of another party
in a dispute hearing.

(3) The dispute resolution body may make an order under
subsectior{2) only if satisfied that it is fair to do so, having
regard t@

(@) whethker a party has conducted the dispute hearing
in a way that unnecessarily disadvantaged another
party by conduct such &s

(i) failing to comply with an order or
direction of the dispute resolution body
without reasonable excuse;

(i) failing to comply wit this Law, the
Regulations or the Rules;

(i) asking for an adjournment as a result of
subparagraplfi) or (ii);

(iv) causing an adjournment;
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(v) attempting to deceive another party or the
dispute resolution body;

(vi) vexatiously conducting aaccess dispute;

(b) whether a party has been responsible for
prolonging unreasonably the time taken to
complete the dispute hearing;

(c) the relative strengths of the claims made by each
of the parties, including whether a party has made
a claim that haso tenable basis in fact or law;

(d) the nature and complexity of the access dispute;

(e) any other matter the dispute resolution body
considers relevant.

(4) A party to whom an order made under subsedc@)is
directed must comply with the order.

(5) If the dispute resolution body considers that the
representative of a party, rather than the party, is
responsible for conduct described in subsed®)(a) or
(b), the dispute resolution body may order that the
representative in his or her own capacibmpensate
another party for any costs incurred unnecessatrily.

(6) Before making an order under subsec{i®)) the dispute
resolution body must give the representative a reasonable
opportunity to be heard.

(7) A representative of a party to whom and@rmade under
subsectior{5) is directed must comply with the order.

(8) If the dispute resolution body makes an order for costs
before the end of an access dispute, the dispute resolution
body may require that the order be complied with before it
contirues with the proceeding.

(9) If the dispute resolution body makes an order for costs, the
dispute resolution body may fix the amount of costs itself.

As at 06 Apr 2019 Version 00-g0-03 page 209

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Note Western Australian National Gas Access Law text
Chapter 6 Access disputesd scheme pipelines

Part 7 Joint access dispute hearings

s. 208

(10) This section applies to costs incurred by the parties in a
dispute hearing even if the notificatiof the access
dispute to which the dispute hearing relates is withdrawn.

207.  Outstanding costs are a debt due to party awarded the costs
Costs that are payable under sec066(4) or (79

(a) are a debt due to the party to whom the dispute
resolutionbody has ordered that they be paid; and

(b) may be recovered by that party in a court of
competent jurisdiction.

Part 78 Joint access dispute hearings

208 Definition
In this Pard

nominated disputetas the meaning given by
section209(2).

209, Joint dispute hearing
(1) This section appliesaf

(@) the dispute resolution body is conducting 2 or
more dispute hearings at a particular time; and

(b) 1 or more matters are common to the access
disputes in relation to which the dispute hearings
are being onducted.

(2) The dispute resolution body may, by notice in writing,
decide that it will hold a joint dispute hearing in respect of
such of those access disputes (tbeinated disputesas
are specified in the notice.

(3) The dispute resolution body mdg so only if it considers
this would be likely to result in the nominated disputes
being resolved in a more efficient and timely manner.
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210 Consulting the parties

(1) Before making a decision under sectfi9(2), the dispute
resolution body must giveach party to each of the
nominated disputes a notice in writhg

(a) specifying what the dispute resolution body is
proposing to do; and

(b) inviting the party to make a written submission on
the proposal to the dispute resolution body within
10 businss days after the notice is given.

(2) The dispute resolution body must have regard to any
submission so made in deciding whether to do so. The
dispute resolution body may have regard to any other
matter it considers relevant.

211 Constitution and procedure of dispute resolution body for
joint dispute hearings

Chapter 6 Pai applies to the joint dispute hearing in a
corresponding way to the way in which it applies to a
particular dispute hearing.

212 Record of proceedings etc

(1) The disputeesolution body as constituted for the purposes
of the joint dispute hearing may have regard to any record
of the proceedings of the dispute of any of the nominated
disputes.

(2) The dispute resolution body as constituted for the purposes
of the dispute &aring of each of the nominated disputes
may, for the purposes of making an access determination in
relation to the access dispute to which that hearing
relate®

(@) have regard to any record of the proceedings of the
joint dispute hearing; and

(b) adoptany findings of fact made by the dispute
resolution body as constituted for the purposes of
the joint dispute hearing.
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Part 89 Miscellaneous matters

213 Correction of access determinations for clerical mistakestc
If an access determination contdins
(a) aclerical mistake; or

(b) an error arising from an accidental slip or
omission,; or

(c) a material miscalculation of figures or a material
mistake in the description of any person, thing or
matter referred to in the determination; or

(d) a defectirform,

the dispute resolution body may correct the access
determination.

214, Reservation of capacity during an access dispute

A service provider who is in an access dispute with a user
must not, without the consent of the user, alter the rights
that the ger has to use the capacity of the access dispute
pipeline during the period of the dispute.

215 Subsequent service providers bound by access
determinations

(1) An access determination applies to every subsequent
service provider as if that subsequsetvice provider were
a party to the access dispute in respect of which the access
determination was made.

(2) Inthis sectiod

subsequent service providaereans a service provider
(other than the service provider to whom the access
determination appliesyho provides pipeline servicgs

(&) the subject of the access dispute; and

(b) in respect of which the access determination was
made.
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216 Regulations about the costs to be paid by parties to access
dispute

The Regulations may provide for the disputsotation
body ta@

(a) charge the parties to an access dispute for its costs
in the access dispute; and

(b) apportion those costs between the parties.
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Chapter 6Ad Access disputed non-scheme pipelines

[Heading inserted: see SAct No. 23 of 2017 €. and
WA Gazette 2Dec2017 p.5984.]

Part 10 Interpretation and application

[Heading inserted: see SAct No. 23 of 2017 §. and
WA Gazette 2Dec2017 p.5984.]

216A. Definitions
In this Chapted

access determinatiomeans a determination of an
arbitrator underPart 3and includes a variation under
Part5;

access disputeneans a dispute between a user or
prospective user and a service provider alk@r more
aspects of access to a pipeline service provided by means
of a nonscheme pipeline (subject to the operation of
section216C(2);

dispute hearingneans a hearing conducted by an
arbitrator under this Chapter for the purpose of making an
access determination;

distribution pipelinemeans a pipeline that is classified in
accordance with this Law or the Rules as a distribution
pipeline and includes argxtension to, or expansion of the
capacity of, such a pipeline that, by operation of an access
arrangement or access determination, is to be treated as
part of the pipeline;

non-scheme pipelineneans a pipeline to which this
Chapter applies by operatiohsection216C

party, in relation to an access dispute, has the meaning
given bysection216l;

prospective usehas the meaning given lsgction216B;
scheme administratomeans the AER;
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transmission pipelineneans a pipeline that is classified in
accordance with this Law or the Rules as a transmission
pipeline and includes any extensiondogxpansion of the

capacity of, such a pipeline that, by operation of an access

arrangement or access determination, is to be treated as
part of the pipeline;

usermeans a person wlo

(a) is a party to a contract with a service provider
under which theservice provider provides or

intends to provide a pipeline service to that person

by means of a neacheme pipeline; or

(b) has a right under an access determination to be
provided with a pipeline service by means of a
nonscheme pipeline.

[Section 216Anserted: see SAct No. 23 of 2017 € and
WA Gazette 2Dec2017 p.5984.]
216B. Meaning of prospective user

(1) For the purposes of this Chapter, a prospective user is a

person who seeks or wishes to be provided with a pipeline

service by means of an-scheme pipeline.
(2) To avoid doubt, a user is also a prospective user for the

purposes of this Chapter if the user seeks or wishes to be

provided with a pipeline service by means of a-scheme
pipeline other than a pipeline service already provided
them unded

(a) acontract; or
(b) an access determination.
(3) Subsection (2)(bdloes not limit the operation &fart 5

[Section 216Bnserted: see SAct No. 23 of 2017 € and
WA Gazette 2Dec2017 p.5984.]
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216C.  Application of Chapter

(1) Subject tasubsection (2)this Chapter applies to and in
relation t@

(@) atransmissin pipeline that is not a scheme
pipeline; and

(b) a distribution pipeline that is not a scheme
pipeline.

(2) This Chapter does not apply to or in relatiod to

(a) a pipeline, or part of a pipeline, excluded from the
operation of this Chapter by tiaules; or

(b) a pipeline within a class or group of pipelines
excluded from the operation of this Chapter by the
Rules; or

(c) a pipeline service (including in relation to a
specific pipeline, or part of a specific pipeline)
excluded from the operatiori this Chapter by the
Rules.

[Section 216C inserted: see ®at No. 23 of 2017 & and
WA Gazette 2Dec2017 p.5984.]

216D. Application of this Chapter to disputes arising under Rules

The provisions of this Chapter applicable to the
determination ofin access dispute apply, subject to such
modifications as may be prescribed by the Rules, to the
determination of any dispute arising under any provision of
the Rules specified in the Rules for the purposes of this
section.

[Section 216D inserted: see $&t No. 23 of 2017 € and
WA Gazette 2Dec2017 p.5984.]

216E.  Chapter does not limit how disputes about access may be
raised or dealt with

This Chapter is not to be taken to limit how a dispute about
access to a pipeline service may be raised dt déh.
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[Section 216E inserted: see &4t No. 23 of 2017 € and
WA Gazette 2Dec2017 p.5984.]

Part 20 Negotiation of access

[Heading inserted: see SAct No. 23 of 2017 €. and
WA Gazette 2Dec2017 p.5984.]

216F.  Access proposals

The Rules mycontain provisions for or with respect to
seeking access to a pipeline service provided or to be
provided by means of a neatheme pipeline (or by part of
a nonscheme pipeline or by an extension to, or expansion
of the capacity of, a nescheme pipeline

[Section 216F inserted: see &4t No. 23 of 2017 € and
WA Gazette 2Dec2017 p.5984.]

216G Duty to negotiate in good faith

A prospective user or user seeking access to a pipeline
service provided or to be provided by means of a
nortscheme piplene (or by part of a noscheme pipeline

or by an extension to, or expansion of the capacity of, a
nonscheme pipeline), and the service provider for the
relevant norscheme pipeline, must negotiate in good faith
with each other about whether access @agranted and, if
so, the terms and conditions for the provision of access to
the prospective user or user (as the case requires).

[Section 216G inserted: see &t No. 23 of 2017 € and
WA Gazette 2Dec2017 p.5984.]

216H. Notification of access dipute

(1) Subject to this section, if a prospective user or user (as the
case requires) and a service provider cannot agree about
1 or more aspects of access to a pipeline service after a
request has been made in accordance with the Rules, the
prospectivauser or user, or the service provider, may notify
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Negotiation of access

216l1.

the scheme administrator, in writing, that an access dispute
exists.

(2) A natification must include, in accordance with the Rules,
information aboud

(@) the matters (if any) on which agreement has been
reached; and

(b) the matters that are in dispute; and
(c) any other matter specified by the Rules.

(3) A natification must be accompanied by the fee set by the
Rules (if any).

(4) A natification cannot be made under this section if the
access disputelates to a matter excluded from arbitration
under this Chapter by the Rules.

[Section 216H inserted: see $&t No. 23 of 2017 € and
WA Gazette 2Dec2017 p.5984.]

Parties to an access dispute
The parties to an access disputéare

(a) the mrties to the negotiations that gave rise to the
access dispute undsection216H(1) and

(b) if the scheme administrator is of the opinion that
the resolution of the access dispute may involve
requring another person to do something and that
it is appropriate that the person be joined as a
partyd that other person.

[Section 216l inserted: see St No. 23 of 2017 € and
WA Gazette 2Dec2017 p.5984.]
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Part 30 Reference of dispute to arbitration

[Heading inserted: see SAct No. 23 of 2017 €. and
WA Gazette 2Dec2017 p.5984.]

216J  Reference of dispute

(1)

(2)

If the scheme administrator receives notification of an
access dispute undeat 2, the dispute must be referred to
arbitration.

The scheme administrator must give notice of the referral
of an access dispute to arbitration to the parties to the
negotiations that gave rise to the access dispute and, if
relevant, to any other pens who will be a party to the
access dispute.

[Section 216J inserted: see &t No. 23 of 2017 € and
WA Gazette 2Dec2017 p.5984.]

216K. Selection of arbitrator

(1)

(2)

®3)

The parties to an access dispute may agree to appoint, in
accordance with thRules, the arbitrator for the purposes
of an access dispute that is to be referred to arbitration
under this Part.

If the parties do not agree to the appointment of an
arbitrator within a period specified by the Rules, the
arbitrator will be a persoselected by the scheme
administrator after consultation with the parties to the
access dispute.

The arbitrator must be a person Wwho
(a) isindependent of the parties to the dispute; and

(b) is properly qualified to act in the resolution of the
dispute; and

(c) has no direct or indirect interest in the outcome of
the dispute.
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(4)

If for some reason an arbitrator does not complete an
arbitration, the parties may agree, in accordance with the
Rules, to make a fresh appointment and, in default of
agreement within a period specified by the Rules, the
scheme administrator may, after consultation with the
parties, make the appointment.

[Section 216K inserted: see &4t No. 23 of 2017 €. and
WA Gazette 2Dec2017 p.5984.]

216L. Determination of acces dispute

(1)

(2)

(3)

Unless an arbitration is terminated under another provision
of this Chapter, the arbitrator must make a determination
on access by the prospective user or user (as the case
requires) (including a determination that does not require a
serviceprovider to provide access to any pipeline services).

A determination may deal with any matter relating to
access by the prospective user or user to the pipeline
services specified by the Rules for the purposes of this
subsection (and the arbitratmust not make a
determination that is inconsistent with the Rules or goes
beyond the matters specified by the Rules).

The Rules may also, in connection with the making of an
access determination, contain provisions for or with respect
to such things &

(@) the form of any determination; and

(b) the content of any determination, including as to
the giving of reasons; and

(c) the time within which a determination must be
made; and

(d) the process for making a determination; and
(e) when a determirneon takes effect; and

(H the giving of notice of the making of a
determination.
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[Section 216L inserted: see $#&t No. 23 of 2017 € and
WA Gazette 2Dec2017 p.5984.]

216M. Principles to be taken into account

The arbitrator must, when making etérmination on
access, take into account any pricing or other principle
specified in the Rules.

[Section 216M inserted: see $#&t No. 23 of 2017 €. and
WA Gazette 2Dec2017 p.5984.]

216N Restrictions on access determinations

(1) The arbitratomust not make an access determination that
would have any of the following effects:

(a) preventing a user obtaining a sufficient amount of
a pipeline service under a contract or previous
access determination to be able to meet the user's
reasonably antipated requirements, measured at
the time that the access dispute was notified;

(b) preventing a prospective user or user from
obtaining, by the exercise of a gmetification
right, a sufficient amount of a pipeline service to
be able to meet the prospeetuser's or user's
actual requirements;

(c) depriving a person of a relevant protected
contractual right.

(2) Inthis sectiod

pre-notification right means a right under a contract, or
under an access determination, that was in force at the time
when he access dispute was notified unsiection216H

relevant exclusivity righimeans an express contractual
right thad

(&) prevents a service provider supplying pipeline
services to persons who aret parties to the
contract; or
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(b) limits or controls a service provider's ability to
supply pipeline services to persons who are not
parties to the contract,

but does not include a user's contractual right to obtain a
certain amount of pipeline services;

relevant protected contractual righheans a right under a
contract (other than a relevant exclusivity right) that was in
force immediately before notification of an access dispute
undersection216H

[Section 216N inserted: see ®at No. 23 of 2017 & and
WA Gazette 2Dec2017 p.5984.]

2160. Arbitrator's power to terminate arbitration

(1) An arbitrator may determine not to proceed with an
arbitration (and terminate the proceedings under this
Chapter) if the arbitrator considers t@at

(a) the notification of the dispute was vexatious; or

(b) the subject matter of the dispute is trivial,
misconceived or lacking in substance; or

(c) the party who notified the access dispute did not
negotiate irgood faith; or

(d) there is some other good reason why the
arbitration should not proceed.

(2) Furthermore, the arbitrator may at any time terminate an
arbitration without making an access determination if the
arbitrator considers thét

(a) the prospetive user or user seeking access is not
engaging in the arbitration in good faith; or

(b) the terms and conditions on which access is to be
granted should be governed by an existing contract
or determination.
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(3) The arbitrator may also at any time tematie an arbitration
if the arbitrator considers that a specified dispute
termination circumstance has occurred.

(4) In subsection (3)aspecified dispute termination
circumstanceis a circumstance specified by the Rules as
being a circumstance, the occurrence of which, entitles the
arbitrator to terminate an access dispute without any further
step being taken.

[Section 2160 inserted: see 34t No. 23 of 2017 & and
WA Gazette22 Dec2017 p.5984.]
216P.  Access seeker's right to terminate arbitration

(1) The prospective user or user seeking access to pipelines
services under this Chapter may terminate the arbitration
before an access determination is made by the arbitrator.

(2) The arbitration is terminated under this section by giving
notice of termination t®

(a) the arbitrator; and
(b) the other parties to the arbitration; and
(c) the scheme administrator.

[Section 216P inserted: see &t No. 23 of 2017 € and
WA Gaztte 22Dec2017 p.5984.]

Part 40 Compliance with access determinations
[Heading inserted: see SAct No. 23 of 2017 €. and
WA Gazette 2Dec2017 p.5984.]

216Q Compliance with access determinations

(1) Subject to the Rules and sabsectior{2), an access
determination is enforceable as if it were a contract
between the parties to the access determination.
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(2) A prospective user or user of a pipeline service to which an
access determination atés is not bound to seek access to
the service (but if access is sought or obtained then the
prospective user or user (as the case requires) is bound by
any relevant provision of the access determination).
[Section 216Q inserted: see &4t No. 23 of 204 s.6 and
WA Gazette 2Dec2017 p.5984.]
Part 50 Variation of access determinations
[Heading inserted: see SAct No. 23 of 2017 €. and
WA Gazette 2Dec2017 p.5984.]
216R  Variation of access determinations
(1) An access determination may be vdri® agreement
between all parties to the access determination.
(2) The Rules may also contain provisions with respect to
seeking variations to an access determination.
(3) The provisions of this Chapter about the arbitration of an
access dispute applyity necessary modifications to a
proposal under the Rules to vary an access determination
or to a dispute arising out of such a proposal.
[Section 216R inserted: see 84t No. 23 of 2017 € and
WA Gazette 2Dec2017 p.5984.]
Part 60 Hearing procedures
[Heading inserted: see SAct No. 23 of 2017 €. and
WA Gazette 2Dec2017 p.5984.]
216S Hearing procedures
Chapter 6 Part 6 applies to an arbitration under this
Chapted
(@) asiP
page 224 Version 00-g0-03 As at 06 Apr 2019

Published on www.legislation.wa.gov.au



National Gas Access (WA) Act 2009

Western Australian National Gas Access Law text Note
Access disputesd non-scheme pipelines Chapter 6A
Miscellaneous matters Part 7

s. 216T

(i) areference in that Part to a dispute
hearing were aeference to a hearing
conducted by an arbitrator for the
purposes of making an access
determination under this Chapter; and

(i) areference in that Part to a party or
parties were a reference to a party or the
parties to an arbitration under this
Chapte; and

(i) areference in that Part to the dispute
resolution body were a reference to an
arbitrator under this Chapter; and

(iv) areference in that Part to an access
dispute were a reference to an access
dispute under this Chapter; and

(b) subject b the exclusion of sectior)6 and207,
and subject to any other exclusion prescribed by
the Regulations; and

(c) subject to any modifications prescribed by the
Regulations; and

(d) with such other necessary alterations and
modifications.

[Section 216$nserted: see SAct No. 23 of 2017 € and
WA Gazette 2Dec2017 p.5984.]

Part 70 Miscellaneous matters
[Heading inserted: see SAct No. 23 of 2017 €. and
WA Gazette 2Dec2017 p.5984.]
216T. Correction of access determinations for clerical mistees etc

The Rules may make provision with respect to correcting
the following in an access determination:

(a) aclerical mistake;
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(b) an error arising from an accidental slip or
omission;

(c) a material miscalculation of figures or a material
mistakein the description of any person, thing or
matter referred to in an access determination;

(d) adefectin form.

[Section 216T inserted: see ®&t No. 23 of 2017 €. and
WA Gazette 2Dec2017 p.5984.]

216U. Reservation of capacity during an accessispute

A service provider who is in an access dispute with a user
must not, without the consent of the user, alter the rights
that the user has to use the capacity of thesobleme
pipeline during the period of the dispute.

[Section 216U inserted: s&pAAct No. 23 of 2017 € and
WA Gazette 2Dec2017 p.5984.]

216V. Costs of arbitration

(1) Subject to this section, the costs of an arbitration under this
Chapter (including costs associated with the arbitration
process and the cost of the arbitrateill be shared
equally between the parties to the arbitration.

(2) The Rules may make provision with respect to the costs of
an arbitration under this Chapter, including rules that
provide for a different approach to allocating costs under
subsectior{l) in specified circumstances.

(3) Costs payable to an arbitrator are a debt due to the
arbitrator and may be recovered by the arbitrator in a court
of competent jurisdiction.

(4) Despite anything i preceding subsection, the parties to
an arbitration will bear their own costs.

[Section 216V inserted: see &4t No. 23 of 2017 € and
WA Gazette 2Dec2017 p.5984.]
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Chapter 70 The Natural Gas Services BulletirBoard

Part 18 The Bulletin Board Operator

217. The Bulletin Board operator

The Bulletin Board operator is the person prescribed by the
Regulations as the Bulletin Board operator.

218 Obligation to establish and maintain the Natural Gas
Services Bulletin Board

(1) The Bulletin Board opetaer first prescribed under
section217 must establish a website, to be known as the
Natural Gas Services Bulletin Board, containing
information of the kind specified in the Rules in relation to
natural gas services.

(2) The Bulletin Board operator must m&ain the Natural Gas
Services Bulletin Board.

(3) The Bulletin Board operator may replace the website with
another website containing information of the kind
specified in the Rules in relation to natural gas services.

219 Other functions of the Bulletin Board operator

The Bulletin Board operator also has the following
functions:

(a) to collect and collate Bulletin Board information;

(b) to collect and collate other information in relation
to natural gas services for inclusion on the Natural
GasServices Bulletin Board,;

(c) to derive from information of the type mentioned
in paragraphga) and (b) information for inclusion
on the Natural Gas Services Bulletin Board;

(d) to publish information on the Natural Gas Services
Bulletin Board of the kids that may or must be
included on the Natural Gas Services Bulletin
Board under the Rules;
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(e) to manage information of the type mentioned in
paragraphga), (b) and (c);

(H such other functions as are conferred on the
Bulletin Board operator by thisaw, the Rules or
any other law prescribed by the Regulations for
the purposes of this paragraph.

Powers of the Bulletin Board operator

The Bulletin Board operator has the power to do all things
necessary or convenient to be done for or in connection
with the performance of its functions.

Immunity of the Bulletin Board operator

(1)

(2)

(3)

The Bulletin Board operator or an officer or employee of
the Bulletin Board operator does not incur any civil
monetary liability for an act or omission in the
performarce or exercise, or purported performance or
exercise, of a function or power of the Bulletin Board
operator under this Law or the Rules unless the act or
omission is done or made in bad faith or through
negligence.

The civil monetary liability for amct or omission of a kind
referred to in subsectiqd) done or made through
negligence may not exceed the prescribed maximum
amount.

The Regulations may, for the purposes of subse(#pn

without limitation do all or any of the following:

(&) presribe a maximum amount that is limited in its
application to persons, events, circumstances,
losses or periods specified in the Regulations;

(b) prescribe maximum amounts that vary in their
application according to the persons to whom or
the events, ciramustances, losses or periods to
which they are expressed to apply;
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(c) prescribe the manner in which a maximum amount
is to be divided amongst claimants.

(4) The Bulletin Board operator may enter into an agreement
with a person varying or excluding theavation of a
provision of this section and, to the extent of that
agreement, that provision does not apply.

(5) This section does not apply to any liability of an officer or
employee of a body corporate to the body corporate.

(6) In this sectiod

civil monetary liability means liability to pay damages or
compensation or any other amount ordered in a civil
proceeding, but does not include liability to pay a civil
penalty under this Law, an infringement penalty under
Chapter 8 Part or the costs of a proeding.

Fees for services provided

(1) The Bulletin Board operator may charge a fee specified, or
a fee calculated in accordance with a formula or
methodology specified, in the Rules for access by a person
tod

(@) the Natural Gas Services Bulletdoard; or
(b) Bulletin Board information.
(2) The fee must not be such as to amount to taxation.

Part 20 Bulletin Board information
Obligation to give information to the Bulletin Board
operator

(1) A person of the following kind who has possession
control of information in relation to natural gas services
must give the Bulletin Board operator the information if
the person is required to do so under the Rules:

(a) aservice provider,;
(b) a gas market operator;
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(c) auser,

(d) anon scheme pgtine user;
(e) aproducer;

(H a storage provider;

(g) another person who is prescribed by the
Regulations for the purposes of this paragraph.

(2) The information must be given to the Bulletin Board
operator in accordance with the Rules.

(3) Subsectin(1) does not apply if the person is exempt under
the Rules from giving the information.

Person cannot rely on duty of confidence to avoid
compliance with obligation

A person must not refuse to comply with the requirement
in section223(1) on theyround of any duty of confidence.

Giving to Bulletin Board operator false and misleading
information

A person must not give Bulletin Board information to the
Bulletin Board operator that the person knows is false or
misleading in a material particular

Immunity of persons giving information to the Bulletin
Board operator

(1) A person who gives Bulletin Board information to the
Bulletin Board operator does not incur any civil monetary
liability for an act or omission in giving that information
unless the act or omission is done or made in bad faith or
through negligence.

(2) The civil monetary liability for an act or omission of a kind
referred to in subsectiqd) done or made through
negligence may not exceed the prescribed maximum
amount.
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(3) The Regulations may, for the purposes of subse¢®pn
without limitation do all or any of the following:

(&) prescribe a maximum amount that is limited in its
application to persons, events, circumstances,
losses or periods specified in the Regulations

(b) prescribe maximum amounts that vary in their
application according to the persons to whom or
the events, circumstances, losses or periods to
which they are expressed to apply;

(c) prescribe the manner in which a maximum amount
is to be divided amagst claimants.

(4) A person mentioned in subsectid) may enter into an
agreement with another person varying or excluding the
operation of a provision of this section and, to the extent of
that agreement, that provision does not apply.

(5) In this setiond

civil monetary liabilitymeans liability to pay damages or
compensation or any other amount ordered in a civil
proceeding, but does not include liability to pay a civil
penalty under this Law, an infringement penalty under
Chapter 8 Part or the cots of a proceeding.

Part 30 Protection of information

2217. Protection of information by the Bulletin Board operator

(1) The Bulletin Board operator must not copy, record, use or
disclose information that is Bulletin Board information,
except for the puigses of exercising powers or performing
functions as the Bulletin Board operator.

(2) If a person ceases to be the Bulletin Board operator, the
person must not afterwards copy, record, use or disclose
information that is Bulletin Board information and theas
disclosed to the person as the Bulletin Board operator.
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(3) Subsectior{l) does not apply df

(a) the Bulletin Board operator has the written consent
for the copying, recording, use or disclosure
fromd

(i) the person who gave the information; or

(i) the person from whom the person referred
to in subparagrapf) received that
information; or

(b) the information is publicly available; or

(c) the information is required to be used or disclosed
because of the operation of a law of this
jurisdiction or another participating jurisdiction; or

(d) the information is also disclosed to the Bulletin
Board operat@

(i) for reasons other than compliance with
section223(1); and

(i) in circumstances other than those
expressly permitted by the Rules.

228 Protection of information by employees etc of the Bulletin
Board operator

(1) A person who i&
(&) an officer of the Bulletin Board operator; or
(b) an employee of the Bulletin Board operator; or

(c) a person performing work for or rendering
servicedo the Bulletin Board operator otherwise
than as an officer or employee,

must not copy, record, use or disclose information that is

Bull etin Board information, except
capacity as a person who is exercising powers or

performing functionsor assisting in the exercise of powers

or performance of functions, for the Bulletin Board

operator as the Bulletin Board operator.
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(2) Ifd

(a) information is Bulletin Board information; and

(b) the information is disclosed to a person in the
p er s apadtysad c

(i) an officer of the Bulletin Board operator;
or

(i) an employee of the Bulletin Board
operator; or

(iif) a person performing work for or rendering
services to the Bulletin Board operator
otherwise than as an officer or employee,

exercising powers or performing functions, or
assisting in the exercise of powers or performance
of functions, for the Bulletin Board operator; and

(c) 1 of the following applies:

(i) inthe case of an officer of the Bulletin
Board operat@ the person @ses to be
an officer acting in that capacity;

(i) inthe case of an employee of the Bulletin
Board operatd@ the person ceases to be
an employee acting in that capacity;

(iif) in the case of a person performing work
for or rendering services to the Batih
Board operator otherwise than as an
officer or employeé the person ceases to
be a person of that kind acting in that
capacity,

the person must not afterwards copy, record, use
or disclose the information.

(3) Subsection$l) and (2) do not applydf

(a) the person has the written consent for the copying,
recording, use or disclosure frém

(i) the person who gave the information; or
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(i)  the person from whom the person referred
to in subparagrapf) received that
information; or

(b) the informatia is publicly available; or

(c) the information is required to be used or disclosed
because of the operation of a law of this
jurisdiction or another participating jurisdiction; or

(d) the information is also disclosed to the pefson

(i) for reasons otr than compliance with
section223(1); and

(i)  in circumstances other than those
expressly permitted by the Rules.
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Chapter 80 Proceedings under the National Gas Law

Part 18 Proceedings generally

229 Instituting civil proceedings under this Law

(1) Proceedings may not be instituted in a court in respect of a
breach of a provision of this Law, the Regulations or Rules
that is not an offence provision by any person except as
provided for in this Chapter.

(2) The AER may, in accordance with ChapteradtR,
institute civil proceedings in respect of a breaah of

(a) a provision of this Law that is not an offence
provision (including a provision that is a civil
penalty provision or conduct provision); or

(b) a provision of the Regulations that is nat a
offence provision (including a provision that is a
civil penalty provision or conduct provision); or

(c) a provision of the Rules (including a provision that
is a civil penalty provision or a conduct provision).

(3) A person other than the AER may,aocordance with
Chapter 8 Par2, institute civil proceedings in respect of a
breach of a conduct provision.

230 Time limit within which proceedings may be instituted

(1) The AER may only institute a proceeding for a breach, by a
person, of a provisionfahis Law, the Regulations or the
Rules that is not an offence provision withigegars after
the date on which the breach occurred.

(2) A person, other than the AER, may only institute a
proceeding for a breach of a conduct provision by another
person vithin 6 years after the date on which the breach
occurred.
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Part 28 Proceedings for breaches of this Law, Regulations or
the Rules

231 AER proceedings for breaches of this Law, Regulations or
the Rules that are not offences

(1) The Court may make an omd®n application by the AER
on behalf of the Commonwealth, declaring that a person is
in breach of a provision of this Law, the Regulations or the
Rules that is not an offence provision.

Noted

A Supreme Court of a participating jurisdiction that is a
State may hear an application by the AER under
subsectior{l) by operation of sectioB9(2) of the
Judiciary Act1903of the Commonwealth.

(1A) When subsectiofl) is read as if a reference inatthe
AER were a reference to the ERA, the subsection is to be
read as i f fion behalf of the Commor
deleted.

(2) If the order declares a person to be in breach of a provision
of this Law the Regulations or the Rules that is not an
offenceprovision, the order may include 1 or more of the
following:

(&) an order that the person pay a civil penalty
determined in accordance with this Law, the
Regulations and the Rules if the breach is a breach
of a civil penalty provision;

(b) an order thathe person cease, within a specified
period, the act, activity or practice constituting the
breach;

(c) an order that the person take such action, or adopt
such practice, as the Court requires for remedying
the breach or preventing a recurrence of the
breach;
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(d) an order that the person implement a specified
program for compliance with this Law, the
Regulations and the Rules;

(e) an order of a kind prescribed by the Regulations.

(3) If a person has engaged, is engaging or is proposing to
engage in angonduct in breach of a provision of this Law,
the Regulations or the Rules that is not an offence
provision, the Court may, on application by the AER on
behalf of the Commonwealth, grant an injuncéion

(a) restraining the person from engaging in the
conduwet; and

() if, in the Courtds @pinion, i
requiring the person to do something.

(3A) When subsectio(B) is read as if a reference in it to the
AER were a reference to the ERA, the subsection is to be
read as i f fiooommobnevhead [ft hoof hahde bCe en
deleted.

(4) The power of the Court under subsecti@hto grant an
injunction restraining a person from engaging in conduct of
a particular kind may be exerciged

(a) ifthe Court is satisfied that the person has engaged
in condut of that kindd whether or not it appears
to the Court that the person intends to engage
again, or to continue to engage, in conduct of that
kind; or

(b) if it appears to the Court that, if an injunction is
not granted, it is likely that the person willgage
in conduct of that kind whether or not the person
has previously engaged in conduct of that kind and
whether or not there is an imminent danger of
substantial damage to any person if the person
engages in conduct of that kind.

[Section 231 modifiedVA Act Schl cl. 10.]
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232 Proceedings for declaration that a person is in breach of a
conduct provision

(1) The Court may make an order, on application by a person
other than the AER, declaring that another person is in
breach of a conduct provision.

(2) If the order declares a person to be in breach of a conduct
provision, the order may include 1 or more of the
following:

(&) an order that the person in breach cease, within a
specified period, the act, activity or practice
constituting the breach;

(b) an order that the person in breach take such action,
or adopt such practice, as the Court requires for
remedying the breach or preventing a recurrence
of the breach;

(c) an order that the person in breach implement a
specified program for compliance Withis Law,
the Regulations and the Rules;

(d) an order of a kind prescribed by the Regulations.

(3) If a person has engaged, is engaging or is proposing to
engage in any conduct in breach of a conduct provision, the
Court may, on application by anothrson (other than
the AER), grant an injuncti@n

(a) restraining the first mentioned person from
engaging in the conduct; and

) i f, in the Courtdés ®@pinion,
requiring the first mentioned person to do
something.
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(4) The power bthe Court under subsecti@¢d) to grant an
injunction restraining a person from engaging in conduct of
a particular kind may be exerciged

(a) ifthe Court is satisfied that the person has engaged
in conduct of that kind whether or not it appears
to theCourt that the person intends to engage
again, or to continue to engage, in conduct of that
kind; or

(b) if it appears to the Court that, if an injunction is
not granted, it is likely that the person will engage
in conduct of that kind whether or not thperson
has previously engaged in conduct of that kind and
whether or not there is an imminent danger of
substantial damage to any person if the person in
conduct of that kind.

233 Actions for damages by persons for breach of conduct
provision

A person dber than the AER who suffers loss or damage
by conduct of another person that was done in breach of a
conduct provision may recover the amount of the loss or
damage by action against that other person in a court of
competent jurisdiction.

Part 38 Matters relating to breaches of this Law, the
Regulations or the Rules

234, Matters for which there must be regard in determining
amount of civil penalty

Every civil penalty ordered to be paid by a person declared
to be in breach of a provision of this Law, thegRlations

or the Rules must be determined having regard to all
relevant matters, includidg

(@) the nature and extent of the breach; and

(b) the nature and extent of any loss or damage
suffered as a result of the breach; and
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(c) the circumstances in wth the breach took place;
and

(d) whether the person has engaged in any similar
conduct and been found to be in breach of a
provision of this Law, the Regulations or the Rules
in respect of that conduct; and

(e) whether the service provider had in place
compliance program approved by the AER or
required under the Rules, and if so, whether the
service provider has been complying with that
program.

235 Breach of a civil penalty provision is not an offence
A breach of a civil penalty provision is not affiemce.

236. Breaches of civil penalty provisions involving continuing
failure

For the purpose of determining the civil penalty for a
breach of a civil penalty provision, if the breach consists of
a failure to do something that is required to be done, the
breach is to be regarded as continuing until the act is done
despite the fact that any period within which, or time
before which, the act is required to be done has expired or
passed.

237. Conduct in breach of more than 1 civil penalty provision

(1) If the conduct of a person constitutes a breach of 2 or more
civil penalty provisions, proceedings may be instituted
under this Law against the person in relation to the breach
of any 1 or more of those provisions.

(2) However, the person is not liable to mtiman 1 civil
penalty under this Law in respect of the same conduct.

Noted

Clause49 of Schedul@ to this Law sets out further provisions in
relation to double jeopardy.
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238 Persons involved in breach of civil penalty provision or
conduct provision

(1) A person must nét

(a) aid, abet, counsel or procure a breach of a civil
penalty provision or conduct provision by another
person; or

(b) be in any way directly or indirectly knowingly
concerned in, or party to, a breach of a civil
penalty provision or@nduct provision by another
person.

(2) This Law applies to a person who breaches subsgdtjon
in relation to a civil penalty provision or conduct provision
as if the person were a person who has breached the civil
penalty provision or conduct provision

239, Attempt to breach a civil penalty provision
A person who attempts to commit a breach of a civil
penalty provision commits a breach of that provision.
240, Civil penalties payable to the Commonwealth

If a person is ordered to pay a civil penalty, peaalty is
payable to the State of Western Australia except if the
order is made on an application by the AER on behalf of
the Commonwealth, in which case it is payable to the
Commonwealth.

[Section 240 modified: WA Act Sdhcl. 11.]

Part 48 Judicial review of decisions under this Law, the
Regulations and the Rules
241 Definition
In this Par®

person aggrievethcludes a person whose interests are
adversely affected.
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242

243

Applications for judicial review of decisions of the AEMC

(1)

(2)

A person aggrieebyd

(a) adecision or determination of the AEMC under
this Law, the Regulations or the Rules; or

(b) a failure by the AEMC to make a decision or
determination under this Law, the Regulations or
the Rules; or

(c) conduct engaged in, or proposed to bgaged in,
by the AEMC for the purpose of making a
decision or determination under this Law, the
Regulations or the Rules,

may apply to the Court for judicial review of the decision
or determination, failure or conduct or proposed conduct.

Noted

The Commowealth Minister, NCC and AER are subject
to judicial review under thAdministrative Decisions
(Judicial Review) Act977of the Commonwealth.

Unless the Court otherwise orders, the making of an
application to the Court under subsect{g@hdoes not

affect the operation of the decision or determination
referred to in that subsection or prevent the taking of action
to implement the decision or determination.

Applications for judicial review of decisions of the Bulletin
Board operator

(1)

A personaggrieved b§

(a) adecision or determination of the Bulletin Board
operator under this Law or the Rules; or

(b) a failure by the Bulletin Board operator to make a
decision or determination under this Law or the
Rules; or
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(c) conduct engaged in, or proged to be engaged in,
by the Bulletin Board operator for the purpose of
making a decision or determination under this Law
or the Rules,

may apply to the Court for judicial review of the decision
or determination, failure or conduct or proposed conduct.

(2) Unless the Court otherwise orders, the making of an
application to the Court under subsect{g@hdoes not
affect the operation of the decision or determination
referred to in that subsection or prevent the taking of action
to implement the decision determination.

Part 58 Merits review and other nontjudicial review

Division 10 Interpretation

Definitions
In this Pard

AER information disclosure decisiomeans a decision of
the AER under sectio®?29 to disclose information, or the
contents of adcument;

affected or interested person or botean$

(a) a service provider to whom a reviewable
regulatory decision applies;

(b) a user, prospective user or end user whose
commercial interests are materially affected by a
reviewable regulatory decisipn

(c) auser or consumer association;

(ca) areviewable regulatory decision process
participant;

(d) a person whose interests are affected by a
reviewable regulatory decision thadis

() acoverage determination; or

(i) a 15year necoveragealetermination; or
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(i) a coverage revocation determination;
applicantmean$

(a) an affected or interested person or body who has
been granted leave to apply for review by the
Tribunal under Divisior®; or

(b) a person who makes an application under
section 263;

average annual regulated revenumeans the annual
average of regulated revenue calculated for the regulatory
period of an applicable access arrangement;

coverage related light regulation decisianeans either of
the following reviewable regulaty decisions:

(a) adecision of the NCC under sectibb0(1);
(b) a decision of the NCC under sectibh9(3);

end userincludes a person who acquires, or proposes to
acquire, natural gas for the purpose ofsetling that gas to
a person who intends tomrsume that gas;

intervenermeans a person or body referred to in
section253, 254 or 255 who has intervened in a review
under Division2 with the leave of the Tribunal or
otherwise;

materially preferable designated NGO decisin
seesection 259(4a)(c);

NCC recommendatiormean$
(a) a coverage recommendation; or
(b) a coverage revocation recommendation; or
(c) anccoverage recommendation; or
(d) a price regulation exemption recommendation;

original decision makemmeans a relevant Minister, the
Commonwealth Minister, the AER or the NCC;
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regulated revenueneans the total revenue earned or to be
earned by a covered pipeline service prodder

(@) under; and
(b) during the regulatory period of,

an applicable access arrangement through the prow$ion
reference services to which that arrangement applies;

regulatory periodmeans the period specified in an
applicable access arrangement to be the regulatory period;

review under this Parmeans a review under Divisi@or
Division 3;
reviewable regulatry decisionmean$

(&) a Ministerial coverage decision; or

(b) alight regulation determination or a decision of
the NCC under Chapter 3 Parhot to make a
light regulation determination; or

(c) decision of the NCC under Chapter 3 Patb
revoke omot revoke a light regulation
determination; or

(d) a designated reviewable regulatory decision; or
(e) an AER ring fencing determination; or

(H adecision of the AER under sectibd6 to give an
exemption; or

(g) an associate contract decision; or

(h) a decision of an original decision maker that is
prescribed by the Regulations to be a reviewable
regulatory decision,

but does not include a decision of the AER made under
Chapter 10 Pag;

reviewable regulatory decision process participaméans
a person or body who, in relation to a reviewable
regulatory decision that is being reviewéd
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(@) made a submission or comment in relation to the
making of that decision within the time required
under this Law or the Rules following an
invitation to do sdy the original decision maker;
or

(b) made a submission or comment in relation to the
making of that decision outside the time required
under this Law or the Rules following an
invitation to do so by the original decision maker
but which the original desion maker chose to
take into account in the making of that decision,

and includes, in relation to a designated reviewable
regulatory decision, a Minister of a participating
jurisdiction;

small/medium user or consumer intervenareans a user
or consumerritervener that

(@) the members of which are only small to medium
users or end users; or

(b) if it does not have any such members, has, as an
object or purpose, the object or purpose of
representing and promoting the interests of small
to medium users @nd users;

small to medium user or end useneans a user or end user
whose annual consumption of natural gas does not exceed
a level (expressed in terajoules) fixed by Regulation for the
purposes of this definition;

user or consumer associatiomeans anssociation or
body (whether incorporated or unincorporaéed)

(@) the members of which include more than 1 user,
prospective user or end user; and

(b) that represents and promotes the interests of those
members in relation to the provision of natural gas
services;
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user or consumer interest groumeans an association or
body (whether incorporated or unincorporaéed)

(a) that has, as an object or purpose, the object or
purpose of representing and promoting the
interests of users or prospective users oruseas
of natural gas services; but

(b) the members of which need not include a user,
prospective user or end user;

user or consumer intervenanean$
(a) auser or consumer association; or
(b) auser or consumer interest group,

that has made a submissior comment in relation to the
making of a reviewable regulatory decision following an
invitation to do so under this Law or the Rules.

[Section 244 amended see SA Act No. 79 of 238 and
WA Gazette 14 Mar 2014 $32.]

Division 20 Merits review for reviewable regulatory decisions

245 Applications for review

(1) Subject to this section, an affected or interested person or
body, with the leave of the Tribunal, may apply to the
Tribunal for a review of a reviewable regulatory decision.

(2) An application musi

(@) be made in the form and manner determined by
the Tribunal; and

(b) specify the grounds for review being relied on.
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246 Grounds for review

(1) An application under sectid@45(1) may be made only on
1 or more of the following grows:

(a) the original decision maker made an error of fact
in the decision makeroés finding
error of fact was material to the making of the
decision;

(b) the original decision maker made more than 1
error of fact ifindingstole deci si on m
facts, and those errors of fact, in combination,
were material to the making of the decision;

(c0 the exercise of the original de
discretion was incorrect, having regard to all the
circumstances;

(d) the original decisionmakérs deci si on was
unreasonable, having regard to all the
circumstances.

(1a) An application under section 245(1) that relates to a
designated reviewable regulatory decision must also
specify the manner in which a determination made by the
Tribunal varying he designated reviewable regulatory
decision, or setting aside the designated reviewable
regulatory decision and a fresh decision being made by the
AER following remission of the matter to the AER by the
Tribunal, on the basis of 1 or more grounds raisetie
application, either separately or collectively, would, or
would be likely to, result in a materially preferable
designated NGO decision.

(2) Iltis for the applicant to establish a ground listed in
subsectior{l) and the matter referred to in subsst(1a).

[Section 246 amended see SA Act No. 79 of 23 and
WA Gazette 14 Mar 2014 $32.]
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247. By when an application must be made

(1) An application under sectid¥5(1) in respect of a
reviewable regulatory decision (other than a coverage
relaed light regulation decision) must be made no later
than 15 business days after the reviewable regulatory
decision is published in accordance with this Law or the
Rules.

(2) An application under sectid5(1) in respect of a
coverage related light regtlon decision must be maile

(@) inthe case of a decision of the NCC under
section110(1), no later than 15 business days after
the making of the coverage determination relating
to the coverage recommendation to which the
decision under sectiahil0(1) isattached;

(b) inthe case of a decision of the NCC under
section119(3), no later than 15 business days after
the making of the coverage revocation
determination relating to the coverage revocation
recommendation to which the decision under
section119(3 is attached.

248 Tribunal must not grant leave unless serious issue to be
heard and determined

Subject to this Division, the Tribunal must not grant leave
to apply under sectioP45(1) unless it appears to the
Tribunald

(@) thatthere is a serioussue to be heard and
determined as to whether a ground for review set
out in section 246(1) exists; and
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249,

(b)

in the case of a designated reviewable regulatory
decisior® that the applicant has established a
prima facie case that a determination made by the
Tribunal varying the designated reviewable
regulatory decision, or setting aside the designated
reviewable regulatory decision and a fresh
decision being made by the AER following
remission of the matter to the AER by the
Tribunal, on the basis of 1 or neogrounds raised

in the application, either separately or collectively,
would, or would be likely to, result in a materially
preferable designated NGO decision.

[Section 248 amended see SA Act No. 79 of 28 and
WA Gazette 14 Mar 2014 632.]

Leave must be refused if application is about an error
relating to revenue amounts below specified threshold

(1) This section appliesdf

(@)

(b)

leave to apply under secti@d5(1) is about an
error in a designated reviewable regulatory
decision that is aull access arrangement decision;
and

the ground for review relied on by the applicant
relates to the amount of revenue that may be
earned by a covered pipeline service provider that
is specified in or derived from that decision.

(2) Despite sectio48, the Tribunal must not grant leave to
apply under sectioB45(1) even if there is a serious issue
to be heard and determined as to whether a ground for
review set out in sectioP46(1) exists unless the amount
that is specified in or derived from thecilon exceeds the
lesser of $8H00000 or 2% of the average annual regulated
revenue of the covered pipeline service provider.

[Section 249 amended see SA Act No. 79 of 28 and
WA Gazette 14 Mar 2014 $32.]
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250 Tribunal must refuse to grant leave if submission not made
or is made late

The Tribunal must not grant leave to apply under
section245(1) to a person or body referred to in
paragrapl{b), (c) or (d) of the definition dadffected or
interested person or body section244 if that personr
bodyd

(@) did not make a submission or comment in relation
to the making of the reviewable regulatory
decision under review following an invitation to
do so under this Law or the Rules; or

(b) did make a submission or comment in relation to
the makingof the reviewable regulatory decision
under review following an invitation to do so
under this Law or the Rules but that submis8ion

() was not made within the time required
under this Law or the Rules following that
invitation; and

(i)  was not takeimto account in the making
of the decision.

251 Tribunal may refuse to grant leave to service provider in
certain cases

(1) This section appli€s

(@) in relation to an application under sect@4b(1)
by a service provider for a review of a reviewable
regulatory decision that applies to the service
provider; and

(b) if the Tribunal is satisfied of the matters set out in
section248 or 249 to grant leave to apply under
section245(1).
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(2) Despite being satisfied of the matters set out in se2d@n
or 249 to grant leave to apply under sectd®(1), the
Tribunal may refuse to grant leave to the service provider if
the Tribunal is satisfied the service providler

(@) without reasonable excuse

(i) failed to comply with a request (including
a request forelevant information), or a
direction made under this Law or the
Rules for the purpose of making the
decision; or

(i)  conducted itself in a manner that resulted
in the making of the decision being
delayed; or

(b) misled, or attempted to mislead

(i) in all cases, the original decision maker
on a matter relevant to the original
deci sion maker6s decision;

(i) in the case of a reviewable regulatory
decision that is a Ministerial coverage
decision, the NCC on a matter relevant to
the making of an NCC cemmendation
relating to the decision.

252 Effect of application on operation of reviewable regulatory
decisions
An application under sectid45(1p

(a) does not the stay the operation of the following
reviewable regulatory decisions:

() an applicableaccess arrangement decision
approving or making an applicable access
arrangement; or

(i) an associate contract decision;
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(b) stays the operation of any other reviewable
regulatory decision on the granting of leave to
apply by the Tribunal, unless theidunal
otherwise orders.

253 Intervention by others in a review without leave
Only the following persons may intervene in a review
under this Division without leave of the Tribunal:
(a) aservice provider to whom the reviewable
regulatory decision beingviewed applies;
(b) a Minister of a participating jurisdiction.
254, Leave for reviewable regulatory decision process
participants
(1) The Tribunal must grant leave to a person or body to
intervene in a review under this Division if that person or
body is a reviewable regulatory decision process
participant (other than a user or consumer intervener).
[(2) deleted]
[Section 254 amended see SA Act No. 79 of 28 and
WA Gazette 14 Mar 2014 $32.]
255 Leave for user or consumer intervener
(1) A user or consumer intervener may apply to the Tribunal
for leave to intervene in a review of a reviewable
regulatory decision under this Division.
(2) The Tribunal may grant leave to a user or consumer
intervener to intervene in a review under this Divisi
(3) Without limiting subsectiorf2), the Tribunal may grant
leave to a user or consumer intervener to intervene in a
review under this Division if the Tribunal is satisféed
(a) the user or consumer intervener, in its application
for leave tantervene, raises a matter that will not
be raised by the original decision maker or the
applicant; or
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(b) the information or material the user or consumer
intervener wishes to present, or the submissions
the user or consumer intervener wishes to make, in
the review are likely to be better presented or
made by the user or consumer intervener rather
than another party to the review; or

(c) the interests of the user or consumer intervener or
its members are affected by the decision being
reviewed.

(4) Forthe purposes of subsecti(8)(c)d

(a) the interests of a user or consumer intervener are
to be taken to be affected if the reviewable
regulatory decision being reviewed relates to an
object or purpose of the user or consumer
intervener;

(b) the interest of a user or consumer intervener are
not to be taken to not be affected only because
those interests do not coincide with the interests of
the applicant.

256 Interveners may raise new grounds for review

(1) Anintervener may raise in a review undestbivision
any of the grounds specified in sect@46 even if the
ground that is raised by the intervener is not raised by the
applicant.
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(1a) If an intervener raises a new ground for review under
subsection (1) in relation to a designated reviewable
regulatory decision, the intervener must also specify the
manner in which a determination made by the Tribunal
varying the designated reviewable regulatory decision, or
setting aside the designated reviewable regulatory decision
and a fresh decision being neably the AER following
remission of the matter to the AER by the Tribunal, on the
basis of 1 or more grounds raised in the notice of
intervention or in the application for review, either
separately or collectively, would, or would be likely to,
result in amaterially preferable designated NGO decision.

(2) To avoid doubt, it is for the intervener to establish the
ground referred to in subsecti@h) and the matter referred
to in subsection (1a).

[Section 256 amended see SA Act No. 79 of 2B and
WA Gazette 14 Mar 2014 $32.]
257. Parties to a review under this Division
The parties to a review under this Divisiondre
(a) the applicant; and

(b) the original decision maker whose decision is the
reviewable regulatory decision being reviewed
under tls Division; and

(c) anintervener.
258 Matters that parties to a review may and may not raise in a
review

(al) This section does not apply to a designated reviewable
regulatory decision (see section 258A).

(1) An original decision maker whose decisisrthe
reviewable regulatory decision being reviewed under this
Division may, in the review, raie

(a) a matter not raised by the applicant or an
intervener that relates to a ground for review, or a
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matter raised in support of a ground for review,
raisal by the applicant or an intervener;

(b) a possible outcome or effect on the reviewable
regulatory decision being reviewed that the
original decision maker considers may occur as a
consequence of the Tribunal making a
determination setting aside or vargithe
reviewable regulatory decision.

(2) A party (other than the original decision maker) to a review
under this Division may not raise any matter that was not
raised in submissions in relation to the reviewable
regulatory decision before that decisioasamade.

[Section 258 amended see SA Act No. 79 of 28 and
WA Gazette 14 Mar 2014 632.]

258A. Matters that may and may not be raised in a review
(designated reviewable regulatory decisions)

(1) This section applies to a designated reviewalgaletory
decision.

(2) The AER, in a review of a decision to which this section
applies, may

(a) respond to any matter raised by the applicant or an
intervener; and

(b) raise any other matter that relate$to
(i) aground for review; or

(i) a mater raised in support of a ground for
review; or

(i) a matter relevant to the issues to be
considered under section 259(4a) and
(4b).
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(3) In areview of a decision to which this section applies, the

following provisions apply in relation to a persanbody,
other than the AER (and so apply at all stages of the
proceedings before the Tribunal):

(a) acovered pipeline service provider that provides

(b)

(©)

(d)

the pipeline services to which the decision being
reviewed applies may not raise in relation to the
issueof whether a ground for review exists or has
been made out any matter that was not raised and
maintained by the provider in submissions to the
AER before the decision was made;

a covered pipeline service provider whose
commercial interests are matdly affected by the
decision being reviewed may not raise in relation
to the issue of whether a ground for review exists
or has been made out any matter that was not
raised and maintained by the provider in
submissions to the AER before the decision was
made;

an affected or interested person or body (other
than a provider under paragraph (a) or (b)) may
not raise in relation to the issue of whether a
ground for review exists or has been made out any
matter that was not raised by the person or body in
a submission to the AER before the decision was
made;

subject to paragraphs (a), (b) anddc)

() the applicant, or an intervener who has
raised a new ground for review under
section 256, may raise any matter relevant
to the issues to be consideraatier
section 259(4a) and (4b); and
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(i) any person or body, other than the
applicant or an intervener who has raised
a new ground for review under
section256, may not raise any matter
relevant to the issues to be considered
under section 259(4a) and{dunless it is
in response to a matter raiseddy

(A) the AER under
subsectior{2)(b)(iii); or

(B) the applicant under
subparagrapfi); or

(C) anintervener under
subparagrapfi).

(4) For the purposes of subsection (3)§d)

(a) areference to ampplicant includes a reference to
a person or body who has applied to the Tribunal
for leave to apply for a review under this Division;
and

(b) areference to an intervener includes a reference to
a person or body who has applied to the Tribunal
for leawe to intervene in a review under this
Division.
[Section 258A inserted see SA Act No. 79 of 2029 and
WA Gazette 14 Mar 2014 632.]

259, Tribunal must make determination

(1) If, following an application, the Tribunal grants leave in
accordance wit sectiorn245, the Tribunal must make a
determination in respect of the application.

Noted

See sectio260 for the time limit within which the
Tribunal must make its determination.
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(2) Subject to subsections (4) and (4a), a determination under

3)

(4)

(4a)

this section mayp
(a) affirm the reviewable regulatory decision; or
(b) vary the reviewable regulatory decision; or

(c) set aside the reviewable regulatory decision and
remit the matter baclotthe original decision
maker to make the decision again in accordance
with any direction or recommendation of the
Tribunal.

For the purposes of making a determination of the kind in
subsectior{2)(a)or (b), the Tribunal may perform all the
functionsand exercise all the powers of the original
decision maker under this Law or the Rules.

In deciding whether to remit a matter back to the original
decision maker to make the decision again, other than in a
case where the decision is a designatectveaile

regulatory decision, the Tribunal must have regard to the
nature and relative complexitiesdof

(a) the reviewable regulatory decision; and
(b) the matter the subject of the review.

In a case where the decision is a designated reviewable
reguatory decision, the Tribunal may only make a
determinatiord

(a) to vary the designated reviewable regulatory
decision under subsection (2)(b); or

(b) to set aside the designated reviewable regulatory
decision and remit the matter back to the AER
undersubsection (2)(c),

if &
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(©)

(d)

the Tribunal is satisfied that to do so will, or is
likely to, result in a decision that is materially
preferable to the designated reviewable regulatory
decision in making a contribution to the
achievement of the national gas objective (a
materially prefeable designated NGO decisipn
(and if the Tribunal is not so satisfied the Tribunal
must affirm the decision); and

in the case of a determination to vary the
designated reviewable regulatory decigidhe
Tribunal is satisfied that to do so will n&quire

the Tribunal to undertake an assessment of such
complexity that the preferable course of action
would be to set aside the decision and remit the
matter to the AER to make the decision again.

(4b) In connection with the operation of subsection (4ad
without limiting any other matter that may be relevant
under this Lawp

(@)

(b)

()

the Tribunal must consider how the constituent
components of the designated reviewable
regulatory decision interrelate with each other and
with the matters raised as a gnoufor review; and

without limiting paragraph (a), the Tribunal must
take into account the revenue and pricing
principles (in the same manner in which the AER
is to take into account these principles under
section 28); and

the Tribunal must, inssessing the extent of
contribution to the achievement of the national gas
objective, consider the designated reviewable
regulatory decision as a whole; and (d) the
following matters must not, in themselves,
determine the question about whether a matgriall
preferable designated NGO decision exists:

(i) the establishment of a ground for review
under section 246(1);
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(i) consequences for, or impacts on, the
average annual regulated revenue of a
covered pipeline service provider;

(ii) that the amount thad specified in or
derived from the designated reviewable
regulatory decision exceeds the amount
specified in section 249(2).

(4c) If the Tribunal makes a determination under
subsectior{2)(b) or (c), the Tribunal must specify in its
determinatiord

(@ the manner in which it has taken into account the
interrelationship between the constituent
components of the designated reviewable
regulatory decision and how they relate to the
matters raised as a ground for review as
contemplated by subsection (4b)(@hd

(b) inthe case of a determination to vary the
designated reviewable regulatory decigiche
reasons why it is proceeding to make the variation
in view of the requirements of subsection (4a)(d).

(5) A determination by the Tribunal affirming, vargror
setting aside the reviewable regulatory decision is, for the
purposes of this Law (other than this Part), to be taken to
be a decision of the original decision maker.

[Section 259 amended see SA Act No. 79 of 2(B@ and
WA Gazette 14 Mar 2014 $32.]

260. Target time limit for Tribunal for making a determination
under this Division

(1) The Tribunal must use its best endeavours to make a
determination in respect of the application for review under
this Divisiond

(@) within 3months after the Tibunal grants leave in
accordance with sectidi5 (thestandard
period); or
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(2)

®3)

(4)

(5)

(b) if the standard period is extended under this
sectior® that period as extended.

If the Tribunal is unable to make a determination in respect
of the application within thetandard period, or that period
as extended, the Tribunal must, by notice in writing, extend
the standard period or that period by a specified period.

The Tribunal must give a copy of the noticé to
(a) the applicant; and
(b) every other party to thapplication.

The Tribunal may extend the standard period, or that
period as extended, more than once.

If the Tribunal extends a period, it must publish a notice in
a newspaper circulating generally throughout Austdalia

(a) stating that it hadone so; and

(b) specifying a date by which it must now use its best
endeavours to make the determination.

Matters to be considered by Tribunal in making
determination

(1)

Subject to this section, the Tribunal, in acting under this
Division in reldion to a reviewable regulatory decisién

(@) must not consider any matter other than review
related matter (and any matter arising as a result of
consultation under paragraph (b)); and

(b) must, before making a determination that relates to
a designatd reviewable regulatory decision, take
reasonable steps to consult with (in such manner
as the Tribunal thinks appropriat®)

() users and prospective users of the pipeline
services; and

(i) any user or consumer associations or user
or consumer intest groups,
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that the Tribunal considers have an interest in the
determination, other than a user or consumer
association or a user or consumer interest group
that is a party to the review.

[(2) deleted]

(3) Ifin areview, other than a review that fielato a
designated reviewable regulatory decision, the Tribunal is
of the view that a ground of review has been made out, the
Tribunal may allow new information or material to be
submitted if the new information or matefal

(&) would assist it on angspect of the determination
to be made; and

(b) was not unreasonably withheld frém

() in all cases, the original decision maker
when the decision maker was making the
reviewable regulatory decision; and

(i) in the case of a reviewable regulatory
deckion that is a Ministerial coverage
decision, the NCC when it was it making
the NCC recommendation related to
Ministerial coverage decision.

(3a) Ifiin areview that relates to a designated reviewable
regulatory decision the Tribunal is of the view that a
ground for review has been made out, the Tribunal may, on
application by a party to the review, allow new information
or material to be submitted if the party can establish to the
satisfaction of the Tribunal that the information or
materiald

(@) was pblicly available or known to be publicly
available to the AER when it was making the
designated reviewable regulatory decision; or
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(3b)

(3¢)

(3d)

(b) would assist the Tribunal on any aspect of the
determination to be made and was not
unreasonably withheld from the AB&hen it was
making the designated reviewable regulatory
decision,

and was (in the opinion of the Tribunal) information or
material that the AER would reasonably have been
expected to have considered when it was making the
designated reviewable regulatatgcision.

In addition, if in a review of a designated reviewable
regulatory decision the Tribunal is of the viéw

(a) thata ground for review has been made out; and

(b) that it would assist the Tribunal to obtain
information or material undehis subsection in
order to determine whether a materially preferable
designated NGO decision exists,

the Tribunal may, on its own initiative, take steps to obtain
that information or material (including by seeking evidence
from such persons as it thinks.

The action taken by a person acting in response to steps
taken by the Tribunal under subsection (3b) must be
limited to considering decision related matter under section
68C.

In addition, in the case of a review of a designated
reviewableregulatory decision that is a decision to make a
full access arrangement decision in place of an access
arrangement that the AER did not approve, the Tribunal
may consider the reasons of the AER for its decision not to
approve the access arrangement oppsed revisions to

the applicable access arrangement (as the case may be).
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(4) Subject to this Law, for the purpose of subsec{B)(b)
and (3a)(b), information or material not provided to the
original decision maker, the NCC or the AER (as the case
requires) following a request for that information or
material by the original decision maker, the NCC or the
AER under this Law or the Rules is to be taken to have
been unreasonably withheld.

(5) Subsectior{4) does not limit what may constitute an
unreasoable withholding of information or material.

[(6) deleted]
(7) In this sectiod
review related mattemeansd
(a) the application for review; and

(b) a notice raising new grounds for review filed by an
intervener; and

(c) the submissions madetire Tribunal by the parties
to the review; and

d) 3

(i) inthe case of a designated reviewable
regulatory decisio® decision related matter
under section 68C; or

(i) in any other casé

(A) the reviewable regulatory decision and
the written recatt of it and any written
reasons for it; and

(B) any written submissions made to the
original decision maker before the
reviewable regulatory decision was
made or the NCC before the making of
an NCC recommendation; and

(C) any reports and materials relied by
the original decision maker in making
the reviewable regulatory decision or
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the NCC in making an NCC
recommendation; and

(D) any draft of the reviewable regulatory
decision or NCC recommendation; and

(E) any submissions o

A the draft of theeviewable
regulatory decision or the
reviewable regulatory decision
itself considered by the original
decision maker; or

A the draft of an NCC
recommendation or the NCC
recommendation itself considered
by the NCC; and

(F) the transcript of any hearind ény)
conducted by the original decision
maker for the purpose of making the
reviewable regulatory decision; and

(e) any other matter properly before the Tribunal in
connection with the relevant proceedings.

[Section 261 amended see SA Act No. 79 b8 2081 and
WA Gazette 14 Mar 2014 632]

262 Assistance from NCC in certain cases

(1) This section applies if the reviewable regulatory decision
being reviewed under this Division is a Ministerial
coverage decision.

(2) The member of the Tribunalgsiding in the review may
require the NCC to give information and other assistance
and to make reports, as specified, by the member for the
purposes of the review.
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Division 33 Tribunal review of AER information disclosure

decisions under sectior329

Application for review

(1) A person whose interests are adversely affected by an AER
information disclosure decision may apply to the Tribunal
for a review of the decision.

(2) An application must be made in the form and manner
determined by the Tribunal

(3) An application may only be made on the grounddhat

(a) the decision was not made in accordance with law;
or

(b) the decision is unreasonable having regard to all
relevant circumstances.

(4) The person must lodge the application with the Tribuoal
later than 5 business days after the date of the notice given
under sectior329(2), (3) or (6) to which the AER
information disclosure decision relates (whichever is the
later).

(5) An application under this section stays the operation of the
decisionuntil the earlier ad

(@) 20 business days; or
(b) the making of a determination by the Tribunal in
respect of the application.
Exclusion of public in certain cases

On the application of a party to a review under this
Division, the Tribunal may catuct the review in the
absence of the public.

Determination in the review

(1) Subject to this Part, on receipt of an application under
section263, the Tribunal must make a determination in
respect of the application.
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267.

(2)

(3)

(4)

A determination under thisection must onfy
(a) affirm the AER information disclosure decision; or

(b) forbid disclosure by the AER of the information or
document to which the AER information
disclosure decision the subject of the review
relates; or

(c) restrict, as specifiedhithe determination, the
intended disclosure by the AER of the information
or document to which the AER information
disclosure decision the subject of the review
relates.

For the purposes of making a determination of the kind in
subsectior{2)(a), theTribunal may perform all the

functions and exercise all the powers of the AER under this
Law or the Rules.

A determination by the Tribunal affirming, forbidding or
restricting the AER information disclosure decision is, for
the purposes of this Lawether than this Part), to be taken
to be a decision of the AER.

Tribunal must be taken to have affirmed decision if decision
not made within time

(1)

(2)

This section applies if the Tribunal does not make a
determination under secti@65 within 20 busiass days
after an application is lodged under sec2&3.

The Tribunal must be taken to have made a determination
under sectio265 affirming the AER information
disclosure decision to which the application relates.

Assistance from the AER incertain cases

The member of the Tribunal presiding in the review may
require the AER to give information and other assistance
and to make reports, as specified, by the member for the
purposes of the review.
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Division 48 General

268 Costs in a review

(1) Subject to this section, the Tribunal may order that a party
to a review under this Part pay all or a specified part of the
costs of another party to the review.

(2) The Tribunal must not make an order requiring an original
decision maker or small/mediuaser or consumer
intervener to pay the costs of another party to the review
unless the Tribunal considers that the original decision
maker or intervener has conducted their case in the review
without due regard tb

(a) the costs that would have to be ined by another
party to the review as a result of that conduct; or

(b) the time required iy

(i) the Tribunal to hear the review as a result
of that conduct; or

(i) another party to prepare their case as a
result of that conduct; or

(c) inthe casefathe AER in a review of a designated
reviewable regulatory decisi@n the submissions
or arguments made to the Tribunal by another
party.

(3) The Tribunal may make an order requiring a user or
consumer intervener (that is not a small/medium user or
consumer intervener) that has intervened in the review to
pay all or part of the costs of another party to the review if
the Tribunal considers that the intervener has conducted
their case in the review without due regard to

(@) the costs that would have te incurred by another
party to the review as a result of that conduct; or

(b) the time required ky

(i) the Tribunal to hear the review as a result
of that conduct; or
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(i) another party to prepare their case as a
result of that conduct; or

(c) thesubmissions or arguments made to the
Tribunal by another party.

[Section 268 amended see SA Act No. 79 of 2@3and
WA Gazette 14 Mar 2014 $32.]

269, Amount of costs

(1) If the Tribunal makes an order for costs in a review under
this Part, the Tibunal may in that order fix the amount of
costs payable by a party to the reviewdon

(a) a party and party basis; or

(b) a solicitor and client basis; or

(c) anindemnity basis; or

(d) any other basis as the Tribunal may decide.

(2) However, in the ase of a review that relates to a
designated reviewable regulatory decision

(@) subsection (1) does not apply in relation to an
order for costs against a small/medium user or
consumer intervener; and

(b) if the Tribunal makes an order for costs agains
small/medium user or consumer intervener in
favour of another party, the costs must be limited
to the payment of reasonable administrative costs
(as determined by the Tribunal) of that other party.

[Section 269 amended see SA Act No. 79 of 2@3ad
WA Gazette 14 Mar 2014 $32.]
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269A.  Costs not to be passed on

(1) This section applies to any expenditure or cost that a
service provider incurs, or is forecast to incur, as a result of
or incidental to a review that relates to a designated
reviewalde regulatory decision under this Part, including
costs awarded under section 268.

(2) A service provided

(&) must not, for the purposes of an applicable access
arrangement decision, include as part of its capital
expenditure or operating expenditaney
expenditure or cost to which this section applies;
and

(b) must not recover from end users or seek a pass
through of any expenditure or cost to which this
section applies.

(3) This section applies despite any provision to the contrary in
this Law, tle Rules, an applicable access arrangement or an
applicable access arrangement decision (and this section
prevails to the extent of any inconsistency between such a
provision and this section).

[Section 269A inserted see SA Act No. 79 of 2038 and
WA Gazette 14 Mar 2014 $32.]

270. Review of Part

(1) The MCE must initiate a review of the Tribunal's role
under this Part by 1 December 2016.

(1a) The review will be undertaken by a person nominated by
the MCE.

(2) The MCE must specify the mattesslie addressed in the
review.

(3) The person undertaking the review must, during the
review, invite public comment and submissions about the
matters to be addressed in the review.
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(4) The person undertaking the review must report, in writing,
to the MCEon the outcome of the review by the date
specified by the MCE.

[Section 270 amended see SA Act No. 79 of 2@ and
WA Gazette 14 Mar 2014 $32.]

Part 66 Enforcement of access determinations
271 Enforcement of access determinations

(1) Ifthe Cout is satisfied, on the application of a party to an
access determination, that another party to the
determination has engaged, is engaging, or is proposing to
engage in conduct that constitutes a contravention of the
determination, the Court may make @llany of the
following orders:

(@) an order granting an injunction on such terms as
the Court thinks appropriaie

(i) restraining the other party from engaging
in the conduct; or

(i)  if the conduct involves refusing or failing
to do something requiring the other
party to do that thing;

(b) an order directing the other party to compensate
the applicant for loss or damage suffered as a
result of the contravention;

(c) any other order that the Court thinks appropriate.

(2) The revocation of an accesstdrmination does not affect
any remedy under subsectifl) in respect of a
contravention of the determination that occurred when the
determination was in force.

(3) Ifthe Court has power under subsectj@pto grant an
injunction restraining a persdrom engaging in particular
conduct, or requiring a person to do anything, the Court
may make any other orders (including granting an
injunction) that it thinks appropriate against any other
person who was involved in the contravention concerned.
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(4) A reference in this section to a person involved in the
contravention is a reference to a person whaé has

(a) aided, abetted, counselled or procured the
contravention; or

(b) induced the contravention, whether through threats
or promises or otherwise; or

(c) beenin any way (directly or indirectly) knowingly
concerned in or a party to the contravention; or

(d) conspired with others to effect the contravention.

(5) A reference in this section to an access determination
includes a reference to an accdsgermination under
Chapter6A.

[Section 271 amended: see &ét No. 23 of 2017 §.and
WA Gazette 2Dec2017 p.5984.]

272 Consent injunctions

On an application for an injunction under sectdi, the
Court may grant an injunction by consent of &lthe
parties to the proceedings, whether or not the Court is
satisfied that the section applies.

273 Interim injunctions
The Court may grant an interim injunction pending
determination of an application under secti.

274, Factors relevant to granting a restraining injunction

The power of the Court to grant an injunction under
section271 restraining a person from engaging in conduct
may be exercised whether or éot

(a) it appears to the Court that the person intends to
engage again, or to continuedngage, in conduct
of that kind; or

(b) the person has previously engaged in conduct of
that kind; or
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(c) thereis an imminent danger of substantial damage
to any person if the first mentioned person engages
in conduct of that kind.

275. Factors relevant to granting a mandatory injunction

The power of the Court to grant an injunction under
section271 requiring a person to do a thing may be
exercised whether or ribt

(a) itappears to the Court that the person intends to
refuse or fail again, or to cantie to refuse or fail,
to do that thing; or

(b) the person has previously refused or failed to do
that thing; or

(c) thereis an imminent danger of substantial damage
to any person if the first mentioned person refuses
or fails to do that thing.

276. Discharge or variation of injunction or other order

The Court may discharge or vary an injunction or order
granted under this Part.

Part 70 Infringement notices
277. Power to serve notice

(1) The AER may serve an infringement notice on a person
that theAER has reason to believe has breached a civil
penalty provision.

(2) The AER must, however, serve an infringement notice not
later than 12nonths after the date on which the AER
forms a belief that there has been a breach of a civil penalty
provision.

(3) An infringement notice may be served on a natural
persod

(&) by delivering it personally to the person; or
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(b) by sending it by post addressed to the person to

their usual or last known place of residence or
business.

(4) Aninfringement notice malpe served on a person that is a
body corporaté

(@)

(b)

by delivering it personally to the registered office
or usual or last known place of business of the
body corporate; or

by sending it by post addressed to the body
corporate to its registered offioe usual or last
known place of business.

278 Form of notice

An infringement notice must stéte

(@)
(b)

(©)

(d)
(e)
(f)

(9)

(h)

the date of the notice;

that the alleged breach is a breach of the civil
penalty provision;

the nature, and a brief description, of the alleged
breach;

the date, time and place of the alleged breach;
the infringement penalty for the alleged breach;

the manner in which the infringement penalty may
be paid;

the time (being not less than @8ys after the date
on which the noticés served) within which the
infringement penalty must be paid;

that, if the amount of the infringement penalty is
paid before the end of the time specified in the
notice, proceedings will not be instituted in respect
of the alleged breach by the AERIless the notice

is withdrawn before the end of that time in
accordance with sectidB2;
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(i) that the person is entitled to disregard the notice
and defend any proceedings in respect of the civil
penalty provision;

() any other particulars prescribbyg the
Regulations.

279 Infringement penalty

The infringement penalty for a breach of a civil penalty
provision i

(a) ifthe breach is alleged to have been committed by
a natural persan $4 000 or any lesser amount that
is prescribed by the Regulatioimsrelation to the
civil penalty provision;

(b) if the breach is alleged to have been committed by
a body corporateé $20000 or any lesser amount
that is prescribed by the Regulations in relation to
the civil penalty provision.

280 AER cannot institute proceedings while infringement notice
on foot

On serving an infringement notice under this Part, the AER
must not institute a proceeding in respect of the breach for
which the infringement notice was served if

(@) the time for payment stated in the infremgent
notice has not expired; and

(b) the infringement notice has not been withdrawn by
the AER in accordance with sectigB2.

281 Late payment of penalty

The AER may accept payment of the infringement penalty
even after the expiration of the time fayment stated in
the infringement notice df

(a) a proceeding has not been instituted in respect of
the breach to which the infringement penalty
relates; and
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(b) the infringement notice has not been withdrawn by
the AER in accordance with secti@B2.

282. Withdrawal of notice

(1) The AER may withdraw an infringement notice at any time
before the end of the time for payment specified in the
notice by serving a withdrawal notice on the person served
with the infringement notice.

(2) A withdrawal noticemay be served on a natural pe&on
(@) by delivering it personally to the person; or

(b) by sending it by post addressed to the person to
their usual or last known place of residence or
business.

(3) A withdrawal notice may be served on a person that is
body corporaté

(a) by delivering it personally to the registered office
or usual or last known place of business of the
body corporate; or

(b) by sending it by post addressed to the body
corporate to its registered office or usual or last
known placeof business.

(4) An infringement notice may be withdrawn even if the
infringement penalty has been paid.
283 Refund of infringement penalty

If an infringement notice is withdrawn in accordance with
section282, the amount of any infringement penaltydpai
must be refunded by the AER.

284. Payment expiates breach of civil penalty provision

No proceedings may be taken by the AER against a person
on whom an infringement notice was served in respect of
an alleged breach of a civil penalty provisiod if

(@) the infringement penalty ds
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(i) paid within the time for payment stated in
the notice; and

(i)  not withdrawn by the AER within the
time for payment stated in the notice in
accordance with sectid82; or

(b) the infringement penalty is accepted in@cance
with section281.

285 Payment not to have certain consequences

The payment of an infringement penalty under this Part is
not and must not be taken to be an admission of a breach of
a civil penalty provision or an admission of liability for the
pumpose of any proceeding instituted in respect of the
breach.

286. Conduct in breach of more than 1 civil penalty provision

(1) Ifthe conduct of a person constitutes a breach of 2 or more
civil penalty provisions, an infringement notice may be
served on th person under this Part in relation to the
breach of any 1 or more of those provisions.

(2) However, the person is not liable to pay more than 1
infringement penalty in respect of the same conduct.

Part 8 Further provision for corporate liability for b reaches
of this Law etc
287. Definition
In this Pard

breach provisiormeans an offence provision, a civil
penalty provision or a conduct provision.
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288 Offences and breaches by corporations

(1) If a corporation contravenes a breach provision, each
officer of the corporation is to be taken to have
contravened the breach provision if the officer knowingly
authorised or permitted the contravention or breach.

(2) An officer of a corporation may be proceeded against under
a breach provision pursuantttos section whether or not
the corporation has been proceeded against under the
provision.

(3) Nothing in this section affects the liability of a corporation
for a contravention of a breach provision.

289 Corporations also in breach if officers andemployees are in
breach

If an officer or employee of a corporation commits an act
in their capacity as officer or employee of the corporation
that would, if that act were committed by the corporation,
constitute a breach of a provision of this Law, the
Regulations or the Rules, that corporation is to be taken to
have contravened that provision.
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Chapter 96 The making of the National GasRules

Part 10 General
Division 10 Interpretation

290. Definitions
In this Chapted

AEMC initiated Rulemeans a Rule ohe kind referred to
in section295(2);

AEMC Rule reviewmeans a review conducted by the
AEMC under Chapter 2 Pa2tDivision5;

gas market regulatory bodynean$
(@) the AER;
(b) the ERA;
(c) VENCorp;
(d) GMCo;
(e) REMCo;

(H a person or body presbed by Regulation to be a
gas market regulatory body;

GMComeans the Gas Market Company Ltd
(ACN 095400258);

market initiated proposed Rulmeans a request for a Rule
made under sectid®®5(1) in respect of which the AEMC
publishes a notice undsection303;

more preferable Ruldas the meaning given by
section296;

non-controversial Rulemeans a Rule that is unlikely to
have a significant effect on a market for gas or the
regulation of pipeline services;
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proposed Rulenean$
(@) a market initia¢d proposed Rule; or
(b) a proposal for an AEMC initiated Rule; or
(c) aproposed more preferable Rule;
publishmean$

(&) in relation to a notice required to be published
under this Chapter (except sect@b)d publish
in the South Australian GovernnteBazette, on
the AEMCO6s website and in a new
circulating generally throughout Australia;

(b) inrelation to a decision under secti@dl (20
publish on the AEMCO0s website a
available at the offices of the AEMC;

(c) inrelation to a proposeRule referred to in
section303 and any other documents prescribed
by the Regulations in relation to a proposed Rule
referred to in sectioB03 publish on the
AEMCbs website and make availab
of the AEMC;

(d) inrelation to a draft Rule dermination or final
Rule determinatodpubl i sh on t he AEMCOSs
website and make available at the offices of the
AEMC;

(e) inrelation to any submissions or comments
received by the AEMC under this Chater
subjecttosectioB 19, publish on the AEMC
webste and make available at the offices of the
AEMC,;

(H inrelation to a report prepared under
section32®@ publ i sh on the AEMCOG6s webs:s
make available at the offices of the AEMC,;

REMCo means the Retail Energy Market Company Ltd
(ACN 103318556);
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urgent Rulemeans a Rule relating to any matter or thing
that, if not made as a matter of urgency, will result in that
matter or thing imminently prejudicing or threatening the
supply of gas.

[Section 290 modified: WA Act Sdhcl. 12.]

Division 28 Rule making tests
291 Application of national gas objective

(1) The AEMC may only make a Rule if it is satisfied that the
Rule will or is likely to contribute to the achievement of
the national gas objective.

(2) For the purposes of subsectid), the AEMC maygive
such weight to any aspect of the national gas objective as it
considers appropriate in all the circumstances, having
regard to any relevant MCE statement of policy principles.

292. AEMC must take into account form of regulation factors in
certain case

In addition to complying with sectior291 and 293, the
AEMC must take into account the form of regulation
factors and any other matter the AEMC considers
relevand

(@) in making a Rule thét

(i) specifies a pipeline service as a reference
service; or

(i) confers a function or power on the AER
to specify under a full access arrangement
decision approving or making an access
arrangement a pipeline service (to which
the relevant applicable access
arrangement applies) as a reference

service; or
(b) inrevoking a Rule that has been made or is in
force thad
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(i) specifies a pipeline service as a reference
service; or

(i) confers a function or power on the AER
to specify under a full access arrangement
decision approving or making an access
arrangement pipeline service (to which
the relevant applicable access
arrangement applies) as a reference
service.

293 AEMC must take into account revenue and pricing
principles in certain cases

In addition to complying with sectior291 and 292, the

AEMC must takento account the revenue and pricing

principles in making a Rule for or with respect to any

matter or thing specified in iterd® to 48 of Schedulé to
this Law.

Part 20 Initial National Gas Rules

294 Initial National Gas Rules for WA

(1) The NationalGas Rules that apply upsection30 of the
National Gas Access (WA) Act 206@ming into operation
are as set out in the document calledNlagonal Gas
Rules2008,signed on Duly 2008 by theMinister for
Energy of South Australia, as affected, if apgible, by
any amendments made by the AEMC under national gas
legislation before the coming into operation of that section.

(2) Subsectior{l) does not prevent the AEMC from making
Rules under this Chapter that amend or revoke the rules
referred to in it.

[Section 294 inserted and modified: WA Act Schl. 13.]
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294CA. South Australian Minister may make consequential Rules
relating to rate of return instrument

(1) The South Australian Minister may make Rules that revoke
or amend a Rule if the revocationamendment is
consequential on the enactment of 8tatutes Amendment
(National Energy Laws) (Binding Rate of Return
Instrument) Act 2018

(2) Without limiting subsectior(1), the South Australia
Minister may make a rule providing that the rate of return
on capital under a rate of return instrument in force at the
start of a regulatory period applies throughout the period.

(3) Section 74(3) applies to Rules made under this section in
the same wait applies to Rules made by the AEMC.

(4) As soon as practicable after making Rules under this
section, the South Australian Minister miist

(@) publish notice of the making of the Rules in the
South Australian Government Gazette; and

(b) make the Rule publicly available.
(5) The notice referred to isubsectior{4)(a) must staté

(a) the date on which the Rules commence operation;
and

(b) if different Rules will commence operation on
differentdates, those dates.

(6) Rules may only be made under this section on the
recommendation of the MCE.

(7) Once the first Rules have been made usdésectior{1),
no further Rules can be made untlext subsection.

(8) In this sectiod

regulatory periodmeans the period specified in an
applicable access arrangement to be the regulatory period;
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