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Family Court Act1997

Family Court Rules 2021

Part 13 Preliminary

Division 10 Introduction

Citation

Theserulesare theFamily Court Rule2021

Commencement

These rules come into operation atfes &

(@) Partl Division1d on the day on which theselesare
published in th&azette

(b) the rest of theulesd on the later 0b
() the day after that day; and
(i) 23 August2021.

Application

These rules apply to the federal and4hederal jurisdictions of
the Family Court of Western Australia and the Magistrates
Court throughout Western Australia in relation to matters
contained in these rules.

Terms used

In these rule®
Act means thé&amily Court Act1997

address forservicemeans the street address, postal address or
email address given by a party where documents may be left for
the party or to where documents may be sent for the party;
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Division 1 Introduction
r.4

affidavit means a document that complies with ra8,239
and483;

appeald
(&) means an appeal to the Court from a court of summary
jurisdiction; and
(b) includes a crosappeal,
appellantincludes a crosappellant;

applicantincludes a crosapplicant who is seeking other orders
in response to an application;

applicationincludesd
(&) an initiating application; and
(b) an application in a case; and
(c) an application for divorce; and
(d) an application for consent orders; and
(e) an application for contempt; and

(H an application alleging a contravention of an omfethe
Court or of a provision of the Act or of the Family Law
Act; and

(g) anotice of appeal; and

(h) a crossapplication set out in a response to an
application (response to an initiating application) or
response to an application in a case;

approwed form in relation to a provision of these rules, means a
form approved under ru86 for the purposes of the provision;

assessment hearingieans a hearing conducted by a registrar at
which the amount to be paid on an itemised costs account is
assessed

attendmeans to present at a court event (including by electronic
communication);

bankrupthas the meaning given by the Bankruptcy Act
section5(1);
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r.4

Bankruptcy Actmeans th&ankruptcy AclLl966
(Commonwealth);

bankruptcy caseneans a case in whictcaurt has jurisdiction
in bankruptcy under the Bankruptcy Act secti) 35A
or 35B;

Bankruptcy Regulationsneans th&ankruptcy
Regulation2021(Commonwealth);

casemeans a proceeding under the Act, the Family Law Act,
the regulations, these rulesanry other law that vests
jurisdiction in a court;

case guardiar®

(&) means a person appointed by the court underl@Beo
manage and conduct a case for a child or a person with a
disability; and

(b) includes a next friend, guardian ad litem, tutor o
litigation guardian;

child-related proceedingscludes childrelated proceedings as
defined in the Family Law Act secti@d®ZM;

Child Support Actmeans, as the case requires, either or both
of &

(@) the Child Support (Assessment) Act; and
(b) theChild Support (Registration and Collection) Act;

Child Support Agencyneans the agency of the Commonwealth
Department of Social Services that administers a Child Support
Act;

child support agreemerftas the meaning given by the Child
Support (Assessmenct section81;

child support application or appeaheans an application or
appeal in which the only orders sought are under a Child
Support Act;
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r.4

child support assessmeirtcludesd

(@) an administrative assessment for child support under the
Child Sipport (Assessment) Act P&t and

(b) an amended assessment to give effect to an order;

child support liabilitymeans an amount owing under a Child
Support Act (including a child support assessment or registered
child support agreement) that may be segjied for collection

by the Child Support Agency;

Child Support Registrameans the Child Support Registrar
under the Child Support (Registration and Collection) Act
sectionl0;

conduct moneyneans money paid by a party to a witness,
before the witnesappears at a court event for the party,dfor

@ travel bet ween the witnessdés pl ac
employment and the court; and

(b) if necessary, reasonable accommodation expenses for
the witness; and

(c) inthe case of a subpoena for productios,rgasonable
costs of complying with the subpoena;

contacthas the same meaning as in the Family Law Act
PartViIl;

corporationincludesd
(@) acompany; and
(b) abody corporate; and

(c) an unincorporated body that may sue or be sued or hold
propertyin the name of its secretary or of an officer of
the body appointed for that purpose;

Corporations Actmeans th&€orporations AcR001
(Commonwealth);

Corporations Rulesneans thé&ederal Court (Corporations)
Rules2000(Commonwealth);
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costso
(@ meas an amount paid or to be paid for work done by a
lawyer; and

(b) includes expenses;

costs agreementeans a written agreement between a party and
the partyds | awyer, about the costs
for work done for a case for the partyaiccordance witld

(@) for an agreement entered into beforguly 2008,
Family Law Rule2004(Commonwealth) Schedu&
clause6.15, as applied by Sched@division 2
clause2; or

(b) for an agreement entered into afterJ83®e2008, the
law of a Stée or Territory;

costs assessment ordeeans an order made by a registrar
fixing the total amount payable for costs under
rule 348(1),349(3) or354(2);

costs noticeneans a brochure, approved by the executive
manager of the Court appointed under se@ifi)(c) of the
Act, about costs under Pa@ or Schedulé;

counselincludes a barrister and a solicitor acting as a barrister;
court meansd

(@) the Court; and

(b) the Magistrates Court in the exercisedof

(i) the federal jurisdiction with which it is invested
by the Family Law Act; and

(i)  the nonfederal jurisdiction with which it is
invested by the Act;

court eventincludeso
(@) ahearing or part ad hearing; and
(b) atrial or part of a trial; and
(c) aconference; and
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(d) an attendance with a family consultant performing the
functions of a family consultant; and
(e) an attendance with a single expert witness performing
the functions of a singlexpert witness;
crossvesting lawmeans a law relating to cresssting
jurisdiction ofd
(@) the Commonwealth, other than the Corporations Act
Part9.6A; or
(b) a State or Territory;
declaration as to validityin relation to a marriage, divorce or
annulment, means an order that the marriage, divorce or nullity
order is valid or invalid;
discontinue in relation to a case, means to withdraw all or part
of the case;
draft consent ordemeans a document that complies with
rule 166(3);
each persond be servethas the meaning given in rul@2(4);
earningsincluded
(&) wages, salary, fees, bonus, commission or overtime pay;
and
(b) other money payable in addition to or instead of wages
or salary; and
(c) apension, annuity or vested superanioaatnoney; and
(d) money payable instead of leave; and
(e) royalties; and
() retirement benefits due or accruing; and
(g) any salary sacrifice arrangement; and
(h) performancebased incentives and nomonetary
benefits;
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ECMS means the electronic case management system for the
management of proceedings in Western Australian courts and
tribunals;

electronichas the meaning given in t@®urts and Tribunals
(Electronic Processes Facilitation) A2013section5;

electronic conmunication meansd
(@) avideo link; or
(b) an audio link; or
(c) another appropriate electronic means of communication;

eligible carerhas the meaning given by the Child Support
(Assessment) Act sectiofB;

enforcement officerincludesd

(@) aMarshal, a delegate of the Marshal or any other officer
of the court; or

(b) a person appointed by the court for the purpose of
enforcing an order;

enforcement orde

(&) means an order requiring a person to comply with an
obligation; and

(b) includes the followingd
(i) an enforcement warrant;
(i) athird party debt notice;

(i) an order for the seizure and sale of real or
personal property;

(iv) an order varying an enforcement order;

expensameans an amount paid to a third party (other than
lawyer) for work done in a case or services provided for a party;

expertmeans an independent person who has relevant

specialised knowledge based on the
experience;
As at 23 Aug 2021 Version 00-b0-00 page 7
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Division 1 Introduction

r.4

expert withesgneans an expert who has been instructegivi®
or prepare independent evidence for the purpose of a case;

family reportmeans a report concerning the best interests of a
child, prepared under secti@3 of the Act or the Family Law
Act section55A(2) or62G;

filing registry means the registry d¢iie court in which a case
has commenced or to which a case is transferred;

final order means the order of the court that finally decides a
case commenced by an initiating application;

financial agreemenimeans an agreement that is a financial
agreementinder sectior205ZN, 205Z0 or 205ZP of the Act, or
the Family Law Act sectioB0B, 90C or 90D, other than an
antenuptial (premarriage) or poshuptial (after marriage)
settlement to which the Family Law Act sect@®BA applies;

financial casemeans a & (other than an appeal) involving an
applicationd

(@) relating to the maintenance of 1 of the parties to a
marriage, or to a de facto relationship after the
breakdown of the relationship, including an application
for permission to start a spouse mairdgnce case; or

(b) relating to the property of the parties to a marriage, or to
a de facto relationship after the breakdown of the
relationship, or of either of them, includidg

(i) an application for permission to start a property
case; and

(i) anapplication to set aside an order altering
property interests; and

(i) an application in relation to a financial
agreement or termination agreement; and

(iv) an application in relation to a transaction to
defeat a claim;

or
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(©)
(d)
(e)

()
(@)

relating to the vestebankruptcy property in relation to
a bankrupt party to a marriage, or to a de facto
relationship after the breakdown of the relationship; or

relating to the maintenance of children; or

under the Child Support (Assessment) Act sectib®,
123 @ 129; or

relating to childbearing expenses; or

for the purposes of Pa20 Division1 d that includes
an application for the enforcement of a financial
obligation;

financial ordersincludes orders in relation t

(@)
(b)

(©)
(d)

maintenance; or

achild support application under the Child Support
(Assessment) Act sectidrl6, 123 or 129; or

contribution to chilebearing expenses; or
property;

fresh applicationmeans any of the following applications
(including compliance with praction pocedures associated
with them) made after 3Dune20084d

(&) an application for final orders;

(b) an application that includes an application for final
orders;

(c) an application in a case filed in connection with a fresh
application;

(d) an applicabn for divorce;

(e) an application for consent orders;

(H acontempt, contravention or enforcement application,
unless an allegation of the contempt, contravention or
breach relates to an interim or interlocutory order made
in a pending or ongoing apgation for final orders filed
before 1July 2008;
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(g) an application relating to contempt in the face of the
court arising from an event occurring after
30June2008;

(h) an appeal, and a-teearing following an appeal;

(i) an application for reviewfdinal orders made by a
registrar;

hearing means the process, other than a trial, of determihing
(@) an application in a case; or
(b) an application for divorce; or
(c) an application mentioned in rufd; or
(d) part of a case; or
(e) anenforcement application;

itemised costs accoumieans a document prepared in
accordance with ruld39;

judicial officer includes a judge, a registrar, and a magistrate
(including a family law magistrate);

lawyermeans a person who is enrolled as a Ipgadtitioner
of §

(@) a federal court; or

(b) the Supreme Court of a State or Territory;
legislative provisionincludeso

(@) aprovision in an applicable Act; and

(b) these rules; and

(c) the regulations; and

(d) any other applicable regulationsade under the Act or
the Family Law Act; and

(e) any conventions mentioned in a regulation made under
the Act or the Family Law Act;

maintenance applicationmeans an initiating application in
which the only orders sought are for maintenance (incluaing
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variation of a previous maintenance order) or a contribution
towards childbearing expenses;

medical procedure applicatiomeans an initiating application
seeking an order authorising a major medical procedure for a
child that is not for the purpose wéating a bodily malfunction
or disease;

member benefit statementeans a statement issued by or on

behalf of the trustee of a superannuation fund setting out a

personb6s entitlement to benefits fro
specified in the statement;

non-convention countrymeans a country with which Australia
does not have a convention as to service of documents;

oathincludes affirmation;
order, relating to a passport, includés
(&) an order permitting a child to leave Australia; and

(b) an order riating to the issue, control or surrender of a
passport;

parenting casaneans a case in which the application seeks a
parenting order or a chilcelated injunction under the Act or the
Family Law Act, other than an application for child
maintenance;

party has the meaning given in rdé;

payeemeans a person who is entitled to take action against a
payer to enforce an obligation to pay money, created by an
assessment, order or agreement, with which the payer has not
complied;

payermeans a person wha$ an obligation to pay money to, or
do an act to financially assist, a payee under an assessment,
order or agreement;

permissionmeans the leave or consent of the court;
personincludes a corporation, authority or party;
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person with a disabilityin relation to a case, means a person
who, because of a physical or mental disabdity

(&) does not understand the nature or possible consequences
of the case; or

(b) is not capable of adequately conducting, or giving
adequate instruction for the aturct of, the case;

pre-action proceduremeans the set of principles and
procedures (the text of which is set out in Schedylsith
which the parties must comply before starting a case;

prescribed child welfare authorityneans the CEO as defined in
the Children and Community Services R004section3;

prescribed propertyfor a person, mearss

(@) clothes, bed, bedding, kitchen furniture (except an
automatic dishwasher or microwave) and washing
machine; and

(b) ordinary tools of trade, plant anduggment,
professional instruments and reference books, the
combined value of which is not more thanCE®);

propertyincludesd
(&) real and personal property; and
(b) superannuation;

property caseneans a case in which orders (other than consent
ordes) are sought relating t

(&) the property of the parties to a marriage, or to a de facto
relationship after the breakdown of the relationship, or
of either of them; or

(b) the vested bankruptcy property in relation to a bankrupt
party to a marriager to a de facto relationship after the
breakdown of the relationship;

protected earnings rateneans the actual threshold income
amount that would apply to a payer under the Bankruptcy Act
PartVI Division 4B if the payer were a bankrupt;
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registered in relation to a document, means accepted for filing;
regulationsmeans, as the case requides
(@) theFamily Court Regulation$998 and

(b) theFamily Law Regulation$984(Commonwealth);
and

(c) any other applicable regulations made under the Act or
the Family Law Act;

sealmeans a stamp or other impression (including, in the case
of an electronic document, an electronic or virtual stamp) that
the court puts on a document to indicate that the document has
been issued by the court;

sealed copyneans alocument that bears a court seal,

security for costsneans the security that a respondent may ask
the court to order the applicant to pay for costs that may be
awarded to the respondent;

servemeans to give or deliver a document to a person in the
manne required by these rules;

service by electronic meariscludes service by facsimile, email
or any other form of electronic transmission;

signmeans write a persondés name, inclu
who is unable to write their name;

single expert wihessmeans an expert witness who is appointed
by agreement between the parties or by the court to give
evidence or prepare a report on an issue;

special federal mattehas the meaning given by therisdiction

of Courts (Crossresting) Actl987(Commonwealth)

section3(1);

stepmeans a procedural act taken in the conduct or management
of a case;

superannuation information formmeans a form approved
under rule486 for obtaining information from the trustee of a
superannuation fund in family law cases;
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sworn, for an affidavit or evidence, means an oath by a witness
that the witness is telling the truth;

third party debt noticeneans a notice given to a third party
who holds money for, or owes money to, a payer demanding
that the money be paid to a payee to satisfy an obligation that
the payer owes the payee;

third party debtormeans a person from whom a payee claims a
debt thais owed to the payer;

transcriptmeans a written or electronic transcription of a
hearing or a trial prepared by a contractor providing
transcription services to the court for the case;

trial means the process of determining a case started by an
initiating application specified in iterh of the Table to rul&6;

undertaking as to damagedsas the meaning given in
rule 316(4);

unreasonablein relation to costs for work done in a case,
means costs for work that would not normally be done in a case
of a particular type;

work done for a casecludes work done in relation to the case
(including in relation to the praction procedure) and work
done in anticipation of starting the case;

working daymeans a day other than a Saturday, a Sunday or a
public hdiday;

written noticemeans a document (for example, a letter) that
complies with rule483(1) or(2).

Division 28 Purpose

Main purpose

The main purpose of these rules is to ensure that each case is
resolved in a just and timely manner at a coshéoparties and
the court that is reasonable in the circumstances of the case.
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6. Promoting main purpose

The court must apply these rules to promote the main purpose,
and actively manage each casedby

(&) encouraging and helping parties to considerusela
dispute resolution method rather than having the case
resolved by trial; and

(b) having regard to unresolved risks or other concerns
about the welfare of a child involved; and

(c) identifying the issues in dispute early in the case and
separatingind disposing of any issues that do not need
full investigation and trial; and

(d) atan early stage, identifying and matching types of
cases to the most appropriate case management
procedure; and

(e) setting realistic timetables, and monitoring and
contolling the progress of each case; and

() ensuring that parties and their lawyers comply with
these rules, any practice directions and procedural
orders; and

(g) considering whether the likely benefits of taking a step
justify the cost of that step; and

(h) dealing with as many aspects of the case as possible on
the same occasion; and

() minimising the need for parties and their lawyers to
attend court by, if appropriate, relying on documents;
and

) having regard to anyandngrri ers to
of anything relevant to the case.
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7. Achieving main purpose
To achieve the main purpose, the court must apply these rules in
a way thad
(a) deals with each case fairly, justly and in a timely
manner; and
(b) encourages parties to negotiateettlement, if
appropriate; and
(c) is proportionate to the issues in a case and their
complexity, and the likely costs of the case; and
(d) promotes the saving of costs; and
() gives an appropriate share
case, taking it account the needs of other cases; and
(H promotes family relationships after resolution of the
dispute, where possible.
8. Responsibility of parties and lawyers in achieving main
purpose

(1) Each party has a responsibility to promote and achieve dime m
purpose, including

(@)

(b)
(©)
(d)

(e)
(f)

ensuring that any orders sought are reasonable in the
circumstances of the case and that the court has the
power to make those orders; and

complying with the duty of disclosure; and
ensuring readiness for court et&rand

providing realistic estimates of the length of hearings or
trials; and
complying with time limits; and

giving notice, as soon as practicable, of an intention to
apply for an adjournment or cancellation of a court
event; and
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r.9

(g) asssting the just, timely and coesftfective disposal of
cases; and

(h) identifying the issues genuinely in dispute in a case; and

() being satisfied that there is a reasonable basis for
alleging, denying or not admitting a fact; and

() limiting evidenceincluding crossexamination, to that
which is relevant and necessary; and

(k) being aware of, and abiding by, the requirements of any
practice direction or guideline published by the court;
and

() complying with these rules and any orders.
(2) A lawyer for a party has a responsibility to comply, as far as
possible, with subrulél).
(3) A lawyer attending a court event for a party nust
(@) be familiar with the case; and
(b) be authorised to deal with any issue likely to arise.

Division30 Courtd s power in all cases

9. Power of court to make orders

(1) Unless a legislative provision states otherwise, a court may
make an order, on application or on the initiative of the court, in
relation to any matter specified in these rules.

(2) When making an order, a court may

(@) impose terms and conditions; and
(b) make a consequential order; and

(c) specify the consequence of failure to comply with the
order; and

(d) take into account whether a party has complied with a
pre-action proedure.
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10. Procedural orders in cases of doubt or difficulty
A court may make any orders that the court considers necessary
if satisfied that
(a) alegislative provision does not provide a practice or
procedure; or
(b) adifficulty arises, or doulsxists, in relation to a matter
of practice or procedure.
11 Court may set aside or vary order
A court may set aside or vary an order made in the exercise of a
power under these rules.
12 Court may dispense with rules
(1) Theserules applyunlessawcot , on application or
own initiative, orders otherwise.
(2) A court may dispense with compliance with any of these rules at
any time, before or after the occasion for compliance arises.
(3) In considering whether to make an order underrtiies a court
may consided
(@) the main purpose of these rules; and
(b) the administration of justice; and
(c) whether the application has been promptly made; and
(d) whether norcompliance was intentional; and
(e) the effect that granting reliefauld have on each party
and parties to other cases in the court.
13. Judicial officer hearing application
Unless a legislative provision states otherwise, an application or
appeal under these rules may be listed before another judicial
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14.
1)

(2)

3)

(4)

15.
1)

(2)

officer who has jusdiction to hear the application or appeal
if
(a) these rules provide that the application or appeal is to be

heard by a particular judicial officer or class of judicial
officer; and

(b) that person is unavailable.

Division 48 Time

Calculating time

Time in a case runs during a period when the filing registry is
closed.

If the period allowed by these rules or by an order for an action
to be validly taken is Bays or less and that period includes a
day when the filing registry is closethe day on which the
registry is closed is not counted.

For the calculation of time ofday or more from a particular
day, or from the occurrence of a particular event, the particular
day, or the day on which the event occurs, is not counted.

If the last day for taking an action requiring attendance at a
filing registry is on a day when the filing registry is closed, the
action may be taken on the next day on which the filing registry
is open.

Shortening or extending time

A party may aply to the court to shorten or extend a time that
is fixed under these rules or by a procedural order.

A party may make an application under sub(alefor an order
extending a time to be made even though the time fixed by the
rule or order has passe
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(3) A party who makes an application under sub(i)efor an
extension of time may be ordered to
in relation to the application.

16. Time for compliance

If a rule or order requires a person to take an action but does not
specify a time by which the action is to be taken, the person
must take the action as soon as practicable.

Division 58 Court administration

17. Court sittings

(1) The Court and a court constituted by a family law magistrate
must sit at the places ancttimes that the Chief Judge directs.

(2) The Court and a court constituted by a family law magistrate
must not sit on a Saturday, Sunday, or public holiday unless the
judicial officer constituting the court otherwise directs.

18. Registry hours

(1) TheCourtdés registry must be open ever:
Sunday or public holiday.

(2) The Courtds regi samtgdpmurdess be open fr
the Chief Judge otherwise directs.

19, Records, registers and indexes

(1) The Principal Registrar muét

(@) cause to be kept such records, registers and indexes as
the Chief Judge directs; and

(b) ensure that every decree of a court is recorded by the
proper officer of the court in a record kept for that
purpose.

page 20 Version 00-b0-00 As at 23 Aug 2021

Published on www.legislation.wa.gov.au



Family Court Rules 2021

Preliminary Part 1
Court administration Division 5
r. 20

(2) Records, registers and indexes mayraele and kept in
physical format or in electronic format.

20. Documents in electronic format

(1) Inthis ruled
documentincludeso

(&) anotice, declaration, affidavit, request, form or other
record of information; and

(b) an application, subpoenaarrant, order or other
instrument in proceedings of the Court;

processin relation to a document

(&) includes give, make, file, lodge, issue, make available,
register and record; but

(b) does not include serve.
(2) A requirement in these rules that a document be processed in
writing, or in a written format, is satisfied if the document is

processed by means of the ECMS in an electronic format that
conforms tad

(@) the requirements of these rules; and
(b) the reqirements and standards of the ECMS.
(3) A document that is to be signed is taken to be signed, and is

authenticated for the purposes of @aurts and Tribunals
(Electronic Processes Facilitation) A2013sectionl0, if &

() itis processed under theesules by means of the ECMS
in an electronic format that conformsdo

(i) the requirements of these rules; and
(i)  the requirements and standards of the ECMS;
and

(b) the document generates an image that shows the name
of the person who is to sign
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Division 6 Other matters

r.21

(4)

(5)

21
1)

(2)

22
1)

(@)

If a document that has been filed or issued by means of the
ECMS or that has been recorded in the ECMS unded@ilas
required to be produced or to be served on any pérson

(@) a copy of the document may be printed from the ECMS
and producedr served; and

(b) for the purposes of the Act and these rules the document
is then taken to have been produced or served, as the
case may be.

Subrule(4) does not apply to a requirement to produce a sworn
document for inspection under r489.

Division 60 Other matters

Relationship between this Part and specific rules

This Part sets out the general rules that a court may apply in all
cases.

If a rule in another Part of these rules conflicts with a rule in this
Part, the rule in thiBart prevails.

Pre-action procedure

Before starting a case each prospective party to the case must
comply with the preaction procedures set out in Schedlile
Compliance with subrul€l) is not necessary df

(@) only parenting orders asmught in the case; or

(b) the case involves allegations of family violence, or the
risk of family violence, or fraud; or

(c) the application is urgent; or
(d) the application would be unduly prejudiced; or

(e) there has been a previous applicatiothensame cause
of action in the 12nonths immediately before the start
of the case; or

() the case is an application for divorce; or
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(g) the case is a child support application or appeal; or

() the case involves the Courtds jur
under the Bankruptcy Act secti@® or35B.

23. Prohibition on recording
(1) A person must not photograph or record by electronic or
mechanical mears
(a) a hearing or part of a hearing; or
(b) atrial or part of a trial; or

(c) aconference underdhAct, the Family Law Act, these
rules or an order of a court; or

(d) an attendance with a family consultant; or
(e) an attendance with a single expert under these rules; or
(H aconference of experts ordered by a court; or
(g) aperson who is in coupremises.
Penalty for this subrule: a fine of $80.
(2) Subrule(1) does not apply to a photograph or recording made at
the request od
(&) acourt; or

(b) inrelation to an attendance with a family consultant, the
family consultant; or

(c) inrelation to an attendance with an expert witness, the
expert; or

(d) inrelation to a conference of experts, the experts.

24, Publishing lists of cases

(1) Alist of cases to be heard in the court prepared by a Registry
Manager may bé

(&) published irthe law list in a newspaper or on the
Courtds website or in another phy
medium; and
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(b) made available to members of the legal profession and
their employees.
(2) The list may contai®

(a) subject to subrul€3), the family name aod party, but
not a given name; and

(b) the file number of a case; and
(c) the name of the judicial officer for a hearing or trial; and
(d) the time and place where a named judicial officer will
sit; and
(e) the general nature of an application.
(3) For a case in which the Court has jurisdiction in bankruptcy

under the Bankruptcy Act secti@ or 35B, the list may
contain the given name of a party.

25. Seal of Court

(1) The seal of the Court must contain t
Family CourtoMVe st er n Australi ao.

(2) The seal of the Cou&

(&) may be impressed on a document in physical format
with the use of a seal die or a rubber stamp or by a
similar process; and

(b) may be attached to a document in electronic format by
electronic means.

(3) A document in electronic format that is required to be sealed by
the Court is taken to be sealed, and is authenticated for the
purposes of th€ourts and Tribunals (Electronic Processes
Facilitation) Act2013sectionl0, if d

(a) the seal of the Qot has been attached to the document
in electronic format under subry)(b); and

(b) the document generates an image which includes a
facsimile of the seal of the Court.
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Part 29 Starting a case

Division 10 Applications

26. Kinds of applications

Subject to any other provision of these rules, a person starting a
case of a kind specified in columrof an item in the Table

must file an application form as specified in coluthof that

item.

Table

Column 1 Column 2

ltem Kind of application Application form to
be filed

1. Application seeking final Initiating application
orders(other than a consent
order or a divorce), for
exampled

property settlement
parenting
maintenance

child support
medical procedures
nullity

To Do Do Do Io Io I

declaration as to validity
of marriagedivorce or
annulment

2. Interim order sought at the | Initiating application
same time as an application
for final orders is made
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Column 1 Column 2
ltem Kind of application Application form to
be filed
3. Interim order sought after an Application in a case
application for final orders is
made
4. Procedural, ancillary or othe| Initiating application
incidental order relating to at
order or application sought g
the same time as an
application for final orders is
made
5. Procedural, ancillary or othe| Application in a case
incidental order relating to at
order or appliation sought
after an application for final
orders is made
6. Enforcement of a financial | Application in a case
obligation or parenting order
7. Review of an order of a Application in a case
registrar
8. Divorce Application for
divorce
0. Consent order when there is| Application for
no current case consent orders
10. | Contravention of an order or| Applicationd
other obligation affecting contravention
children
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Column 1 Column 2
ltem Kind of application Application form to
be filed
11. | Contravention of an order or| Applicationd
other obligation not affecting contravention
children
12. | Failure to comply with a bon{ Applicationd
contravention
13. | Contempt of court Applicationd
contempt

27.
1)

Documents to be filed with application

For an application specified in colurdrof an item in the Taeé,

a person must file the document listed in colirof that item,
unless the document has already been filed.

Table

Item

Column 1
Application

Column 2

Documents to be filed
with application

Initiating application in
which a parenting order
is sought, or response tq
an initiating application
in which a parenting
order is sought as a new
cause of action

(@) A case information

affidavit pursuant to
the Case Manageme
Guidelines; and

(b) eitherd

(i) a certificate given
to the applicant by
afamily dispute
resolution
practitioner; or
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Column 1 Column 2
Item Application Documents to be filed
with application
(i) an exemption form
under the Case
Management
Guidelines
2. Response to initiating | A case information
application in which a | affidavit pursuant to the
parenting order is sough, Case Management
or reply to a response to Guidelines
initiating application in
which a parenting order
is sought as a new caus
of action
3. Initiating application in | (a) The documents
which a financial order is required by an item ir|
sought relating to a de this Table that applies
facto relationship, or to the application (for
response to initiating example, item$§ to
application in whicha 8); and
:'glzgﬁ'altordzr '? sought (b) an affidavit setting
Ing to & de facto out the facts relied
relationship as a new uponto establish
cause of action jurisdiction of the
court
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response to initiating
application in which
property settlement
orders are sought, and
reply responding to
response to initiating
application in which
property orders are
sought as a new cause (
action

(b)

Starting a case Part 2
Applications Division 1
r.27
Column 1 Column 2
Item Application Documents to be filed
with application
4, Initiating application or | (a) A completed financia
response to initiating statement; and
a_lppllcatlon in which (b) an affdavit in support
financial orders are
sought, for example,
property settlement,
maintenance, child
support
5. Initiating application or | (a) The documents

specified in this
column in item3; and

a completed
superannuation
information form
(attached to the
financial statement)
for a superannuation
interest of the party
filing the initiating
application, response
or reply to an
initiating appication,
or if the fund to which
the form relates is an
accumulation fund,
the 2 most recent
member benefit
statements received
by the person relating
to the fund
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Column 1 Column 2
Item Application Documents to be filed
with application
6. Initiating application or | An affidavit in support

response to an initiating
application relying on a
crossvesting law, or
seeking an order under
Part4 Division2 9

A for a medical
procedure; or

A for stepparent
maintenance, if
there is consent; or

A for nullity of
marriage; or

A for a declaration as
to validity of a
marriage or divorce
or annulment

7. Initiating application or | The documents specified
response to an initiating| in rule 67 for the
application in which a | application

child support application
or appeal is made

8. Applicationin a case or | An affidavit in support
response tapplication in
a case (other than
application seeking
review of a decision of &
registrar)

page 30 Version 00-b0-00 As at 23 Aug 2021

Published on www.legislation.wa.gov.au



Family Court Rules 2021
Starting a case Part 2
Applications Division 1
r.27

Item

Column 1
Application

Column 2

Documents to be filed
with application

Application for consent
orders

If a financial order is
sought for a déacto
relationshipd an
affidavit setting out
the facts relid upon
to establish
jurisdiction of the
court; or

(@)

(b) if the orders sought
relate to a
superannuation
interestd proof of
the value of the

interest

10.

Applicationd
contravention of an orde
or other obligation not
affecting children

An affidavit settingout all
of the facts relied upon

11.

Applicationd
contravention of an orde
or other obligation
affecting children

(@) An affidavit setting
out all of the facts
relied upon; and

(b) eitherd

(i) a certificate given tg
the applicant by the
family dispute
resolution
practitioner under
section66H(7) of
the Act or the
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Column 1 Column 2
Item Application Documents to be filed

with application

Family Law Act
section60I(8); or

(i) an exemption form
under the Case
Management
Guidelines

12. | Applicationd contempt | An affidavit setting out all
of the facts relied upon

(2) If a document specified in the Table to subilgis not in
English, the person filing the document must dile

(@) atranslation of the document, in English; and

(b) an affidavit, by the person who made the translation,
verifying the translationanslet t i ng out the persorl
qualifications to make the translation.

(3) An applicant in proceedings mentioned in the Child Support
(Assessment) Act sectidi®0(1) or the Child Support
(Registration and Collection) Act secti@Q5(1) is not required
to file in the court a certificate given to the applicant by a family
dispute resolution practitioner under the Family Law Act
section60I(8).

Division 20 Brochures

28. Service of brochures

A person who files an initiating application or an application for
divorce must, when serving the application on the respondent,
also serve a brochure approved by the executive manager of the
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Court appointed under secti@b(1)(c) of the Act, giving
information abou®

(@) non-court based family services; and
(b) t he €macessedand services; and
(c) reconciliation.

Division 30 Notification in certain cases

Subdivision 18 Cases involving allegation of abuse or family
violence in relation to child

29. Application of Subdivision

This Subdivision applies to a caseaif application is made to a
court for a parenting order.

30. Notice of child abuse, family violence or risk of family
violence

A notice of child abuse, family violence, or risk of family
violence must be in the approved form.

31 Notice of family violence in existing cases
(1) This rule applies if, in a case to which this Subdivision
appliesd
(a) proceedings were instituted under the Act before

5 October2013 or under the Family Law Act before
7 June2012 (in either case ttepecified datg and

(b) a party to the relevant proceedings allegesdhat

() there has been family violence by one of the
parties to the proceedings; or

(i) there is a risk of family violence by one of the
parties to the proceedings;

and
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(c) the party making the allegan did not file a notice of
child abuse, family violence or risk of family violence
before the specified date.

(2) The party making the allegation must

(@) file a notice of child abuse, family violence or risk of
family violence in the court hearirtge proceedings;
and

(b) serve a true copy of the notice on the party referred to in
subrule(1)(b)(i) or (ii).

(3) If the alleged family violence (or risk of family violence) is
abuse of a child (or risk of abuse of a child), the Registry
Manager mustas soon as practicable, notify the prescribed
child welfare authority.

32 Family violence order
(1) A party must file a copy of any family violence order affecting
the child or a menmber of the
(&) when a case starts; or
(b) as soon apracticable after the order is made.
(2) If a copy of the family violence order is not available, the party
must file a written notice containirdy

(&) an undertaking to file the order within a time specified
in the notice; and

(b) the date of the ort; and
(c) the court that made the order; and
(d) the details of the order.

(3) Subrule(2) does not apply to a party starting a case by filing an
application for consent orders.

(4) If, during the case, a family violence order affecting the child or
a member of the childbds f ami
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the variation must, as soon as practicable after the order is
varied, file a copy of the variation.

Subdivision 28 Property settlement or spousal or de facto

33

34
1)

(2)

maintenance cases

Notification of proceeds of crime or forfeiture application

If a party to a property settlement or spousal maintenance case,
or a de facto property settlement or maintenance proceedings, is
required to give the Registry Manager written notice of a
proceeds of crimerder or forfeiture application, the party

musto

(&) file the notice as soon as possible after the party is
notified by the proceeds of crime authority; and

(b) if the person is required to give a document to the
Registry Manager, attach the documenttte notice.

Proceeds of crime

If the proceeds of crime authority applies to stay a property
settlement or spousal maintenance case, or a de facto property
settlement or maintenance proceedings, the authority must, at
the same time, file a sealedpy of the proceeds of crime order
or forfeiture application covering the property of the parties or
either of them, if not already filed.

An application to lift a stay of a property settlement or spousal
maintenance case, or a de facto propertjeseént or
maintenance proceedings, must have filed wiéh it

(&) proof that the proceeds of crime order has ceased to be
in force or that the forfeiture application has been finally
determined; and

(b) if made by a party, the written consent of thecpexls
of crime authority.

As at 23 Aug 2021 Version 00-b0-00 page 35

Published on www.legislation.wa.gov.au



Family Court Rules 2021

Part 2 Starting a case
Division 3 Notification in certain cases
r.35

35. Notification to spouse (Act s205ZB(3))

(1) This rule applies to a de facto partner vého
(@) has a spouse; and
(b) is a party to an application under the Act Pt
Division 2.

(2) The de facto partner must, as soopi@sticable after the filing
of the application and, if applicable, any response to the
application, give their spouse written notificationdof

(a) the application; and
(b) any response filed to the application.

page 36 Version 00-b0-00 As at 23 Aug 2021

Published on www.legislation.wa.gov.au



Family Court Rules 2021

Divorce Part 3
Application for divorce Division 1
r.36

36.
1)

(2)

37.

38.

Part 30 Divorce

Division 18 Application for divorce

Fixing of hearing date

On the filing of an application for divorce, the Registry
Manager must fix a date for the hearing of the application.
The date fixed must b&

(a) for ajoint application, at least 2kys after the
apgication is filed; or

(b) for any other applicatiod

() if the respondent is in Australia, at leastdé®/s
after the application is filed; or

(i)  if the respondent is outside Australia, at least
56 days after the application is filed.

Amendment of application for divorce

An applicant may amend an application for divodce
(& no later than 14lays before the hearing; or

(b) within any shorter time permitted by the court or
consented to by the respondent.

Discontinuance of applicationfor divorce

An applicant may discontinue an application for divorce by
filing and serving a notice of discontinuance at leadhy’s
before the date fixed for the hearing.
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39
1)

(2)

3)

40,
1)

(@)

Division 20 Response

Response

A respondent to an application for divorce who seeks to oppose
the divorce or contest the jurisdiction of the court must file a
response to an application for divoite

(a) if the respondent is served in Australia, withind28/s
after the day when theplication for divorce is served
on the respondent; or

(b) if the respondent is served outside Australia, within
42 days after the day when the application for divorce is
served on the respondent.

If a respondent files a response to an applicatiodifamrced
(@) the hearing must proceed in open court; and

(b) each party must attend the hearing or be represented at
the hearing by a lawyer.

If the response opposes the application for divorce on the basis
that a ground has not been establisthedh, at the hearing, the
court may make directions for the further conduct of the
application before a judge or a family law magistrate.

Objection to jurisdiction

If, in a response to an application for divorce, a respondent
objects to the jurdiction of the court, the respondent will not
be taken to have submitted to the jurisdiction of the court by
also seeking an order that the application be dismissed on
another ground.

The objection to the jurisdiction must be determined before any
other orders sought in the response to an application for divorce.

page 38

Version 00-b0-00 As at 23 Aug 2021

Published on www.legislation.wa.gov.au



Family Court Rules 2021

Divorce Part 3
Hearing of application Division 3
r.41

41. Late filing of response
If a respondent files a response to an application for divorce
after the time allowed under rud9(1)0
(&) the applicant may consent to the late filing; or

(b) if the applicant does not consent, the court may continue
the case as if the response had not been filed.

42. Affidavit in reply

A respondent to an application for divorce who disputes any of
the facts set out in the application, but does not oppese t
divorce, may, at leastdays before the date fixed for the
hearing of the application, file and serve an affidavit setting out
the facts in dispute.

Division 38 Hearing of application

43, Attendance at hearing

(1) A party may apply under rukgl to dtend the hearing of an
application for divorce by electronic communication.
(2) Subject to Divisiort 0

(a) if the applicant fails to attend the hearing in person or by
a lawyer, the application may be dismissed; and

(b) if the respondent fails to attd the hearing in person or
by a lawyer, the applicant may proceed with the hearing
as if the application were undefended.

Division 48 Hearing in absence of parties

44, Seeking hearing in absence of parties

A court may determine an application for dive (except a case
started by joint application) in the absence of the parti@s if

(@) noresponse has been filed; and
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(b) atthe date fixed for the hearing, there are no children of
the marriage within the meaning of the Family Law Act
section98A(3); and

(c) the applicant has requested that the case be heard in the
absence of the parties; and

(d) the respondent has not requested the court not to hear
the case in the absence of the parties.

45, Hearing of joint application in absence of parties

If, in a joint application for divorce, the applicants request that
the case be heard in their absence, the court may so determine
the case.

46. Request not to hear case in absence of parties

A respondent to an application for divorce who objects to the
ca® being heard in the absence of the parties must, at least

7 days before the date fixed for the hearing, file and serve a

written notice to that effect.

Division 58 Events affecting divorce order

47. Application for rescission of divorce order

A party may, before a divorce order nisi becomes absolute,
apply for the order to be rescinded by filing an application in a
case.

48. Death of party

If a party to an application for divorce dies after the divorce
order nisi is made but before the order becorbsslate, the
surviving party must inform the Registry Manager of the death
of the other party by filing

(@) the death certificate of the deceased party; or

(b) an affidavit stating the details
date and place of death.
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Division 6 8 Other matters relating to application for divorce

49,

50.

(1)

(2)

Corroboration of service

Further evidence by way of corroboration of service of an
application for divorce will be required if there is not already
corroboration by

(@) the respondent appeagiat the same hearing; or

(b) a notice of address for service in an approved form
having been filed by, or on behalf of, the respondent; or

(c) the respondent being represented at the hearing by a
lawyer who has filed a notice of address for service on
behalf of the respondent (or who gives a suitable
undertaking to file a notice of address for service); or

(d) an affidavit having been filed by or on behalf of the
respondent setting out to the satisfaction of the court that
the respondent has been served

Corroboration requirements in cases involving parties living
under same roof

This rule applies if, in an application for divorce, it is claimed
that parties have lived separately and apart under the same roof
during any part of the period of Fonths immediately before

the date of filing of the application.

The claim referred to in subru{&) must be corroborated by the
filing of an affidavit by each applicant and by an independent
witness.
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Part 4 0 Final orders

Division 18 Applications for final orders

51 Contents of application for final order

(1) In aninitiating application, the applicant mdst
(@) give full particulars of the orders sought; and
(b) include all causes of action that can be disposed of
conveniently in the samease.
(2) A party seeking any of the following must not include any other
cause of action in the applicatién
(@) an order that a marriage be annulled;

(b) adeclaration as to the validity of a marriage, divorce or
annulment;

(c) an order authorising medical procedure under
Division 2 Subdivisior3.
(3) Despite subrul€2), in the same application a party may seek
bothd
(@) an order that a marriage be annulled; and

(b) adeclaration as to the validity of a marriage, divorce or
annulment.

52 Filing affidavits

A party must not file an affidavit with an initiating application
unless permitted or required to do so by these rules.

53 First court date

On the filing of an initiating application, the Registry Manager
must fix a datéd
(@) in a mrenting or financial case, for a procedural hearing

that is as near as practicable tod&¥s after the
application was filed; or
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(b) if an earlier date is fixed for the hearing of that or
another application as far as it concerns an interim,
procedurabr other ancillary order in the case, for a
procedural hearing on the same day.

Division 28 Specific applications
Subdivision 18 General

54. General provisions still apply

If a rule in this Division specifies particular requirements for an
application those requirements are in addition to the general
requirements for an initiating application.

55. Applications by Attorney General for transfer of case

If the Attorney General of the Commonwealth, or of a State or
Territory, applies for the transfer afcase under Subdivisi@n

or Part25, the Attorney General does not, by that application,
automatically become a party to the case.

Subdivision 28 Crossvesting

56. Crossvesting matters

(1) If a party filing an initiating application or a responsetto a
initiating application relies on a cresssting law, the party
must specify, in the application or response, the particular State
or Territory law on which the party relies.

(2) A party relying on a crosgesting law after a case has started
must filean application in a case seeking procedural orders in
relation to the matter.
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(3) A party to whom subrulél) or(2) applies must also file an
affidavit statingd

(a) thatthe claim is based on the State or Territory law and
the reasons why the courtahid deal with the claim;
and

(b) the rules of evidence and procedure (except those of the
court) on which the party relies; and

(c) ifthe case involves a special federal matter, the grounds
for claiming the matter involves a special federal matter.

57. Transfer of case

A party to a case to which rul® applies may apply to have the
case transferred to another court by filing an application in a
case.

Subdivision 38 Medical procedure

58. Application for medical procedure
(1) Any of the following pesons may make a medical procedure
application in relation to a child
(&) a parent of the child;
(b) aperson who has a parenting order in relation to the

child;
(c) the child;
d the independent childrenbdés | awyer

(e) any other person concernedhwihe care, welfare and
development of the child.

(2) If a person mentioned in subryt®)(a) or(b) is not an applicant,
the person must be named as a respondent to the application.
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59. Evidence supporting application

(1) If a medical procedure applitan is filed, evidence must be
given to satisfy the Court that the proposed medical procedure is
in the best interests of the child.

(2) The evidence must include evidence from a medical,
psychological or other relevant expert witness that establishes
the following &

(a) the exact nature and purpose of the proposed medical
procedure;

(b) the particular condition of the child for which the
procedure is required;

(c) the likely longterm physical, social and psychological
effects on the child

(i) if the procedure is carried out; and
(i)  if the procedure is not carried out;

(d) the nature and degree of any risk to the child from the
procedure;

(e) if alternative and less invasive treatment is available, the
reason the procedure is recommendeceatsbdf the
alternative treatment;

(H that the procedure is necessary for the welfare of the
child;

(g) if the child is capable of making an informed decision
about the procedure, whether the child agrees to the
procedure;

(h) if the child is incapablef making an informed decision
about the procedure, that the chald

() is currently incapable of making an informed
decision; and

(i) is unlikely to develop sufficiently to be able to
make an informed decision within the time in
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which the procedurensuld be carried out, or
within the foreseeable future;
i) whether the childbs parents
procedure.
(3) The evidence may be givén
(@) by affidavit; or
(b) with the Courtdés permission,
60. Service of application
Thepersons on whom a medical procedure application and any
document filed with it must be served include the prescribed
child welfare authority.
61 Fixing date of hearing
(1) On the filing of a medical procedure application, the Registry
Manager must fix aate for a hearing before a judge.
(2) The date fixed must b&
(@) as soon as practicable after the date of filing; and
(b) if practicable, within 14lays after the date of filing.
62 Procedure on first court date
On the first court date for a medi procedure application, the
court mus®©
(@) make procedural orders for the conduct of the case and
adjourn the case to a fixed date for a hearing; or
(b) hear and determine the application.
Subdivision 46 Spousal or de facto maintenance
63. Applications for spousal or de facto maintenance
(1) Applications for final orders seeking only spousal maintenance
(including de facto spousal maintenance) must be listed in a
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General List before a magistrate for directions only, within
42 days after the datd @ling, if practicable.
(2) Atthe directions hearing the magistrate may make an érder
(a) for the filing of further affidavit material; and
(b) for the issuing of subpoenas; and
(c) inregard to disclosure; and
(d) fixing a time for a future heang.

(3) If practicable the magistrate who conducted the directions
hearing will hear and determine the application.

64. Evidence to be provided

(1) Atthe first court date and at the hearing date of an application
for a final order seeking only spousaiintenance (including de
facto spousal maintenance), each party must bring to the court
the following documentd

@ a copy of the partyds taxation re
recent financial years;

(b)) the partyds taxationedssessments
financial years;

(co the partyds bank ryeacsendidgs f or t he
on the date on which the application was filed;

(d) if the party receives wages or salary payments, the

partyos payslImoptlss; for the past 12
(e) if the party owns ocontrols a business, either as sole

trader, partnership or a company, the business activity

statements and the financial statements (including profit

and loss statements and balance sheets) for the 3 most

recent financial years of the business;

(H any oher document relevant to determining the income,
needs and financial resources of the party.
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(2) Before the hearing date, a party must produce the documents
mentioned in subrulél) for inspection, if the other party to the
proceedings makes a written vegt for their production.

(3) If arequestis made under subr(2, the documents must be
produced within Tvorking days of the request being received.

Subdivision 58 Child support and child maintenance

65. Application of Subdivision

This Subdivisio applies t@

(@) an application under the Child Support (Assessment)
Act, other than an application for leave to appeal from
an order of a court exercising jurisdiction under that
Act; and

(b) an application under the Child Support (Registration and
Collection) Act sectiort11C; and

(c) an application for child maintenance (regardless of the
age of the child); and

(d) an application under tHeamily Law Regulation$984
(Commonwealth) Partsl and IV.

66. Commencing proceedings

An application undethis Subdivision must be made in
accordance with an initiating application.

67. Documents to be filed with application

(1) A person must file, with an application specified in colubnf
an item in the Table, the documents specified in col@rafthe
Table.
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Table

Item

Column 1
Application

Documents to be filed with

Column 2

application

All applications for
child support

(@)

(b)

(©)

An affidavit setting out the
facts relied on in support of
the application, attaching

a schedule setting out
the sectiorof the Child
Support Act under
which the application is
made; and

a copy of any decision,
notice of decision or
assessment made by th
Child Support Registrar
relevant to the
application and
statement of reasons fo
that decision; and

a copy of anydocument
lodged by a party with
the Child Support
Registrar, or received b
a party from the Child
Support Registrar,
relevant to the decision
or assessment

As at 23 Aug 2021

Version 00-b0-00

page 49

Published on www.legislation.wa.gov.au



Family Court Rules 2021

Part 4 Final orders
Division 2 Specific applications
r. 68
Column 1 Column 2
Item Application Documents to be filed with

application

2. Application under | An affidavit setting out the
the Child Support | facts relied on in support of
(Assessment) Act | the application, attaching
sectionsl11, 116,
123, 129, 136, 139
and143 and the
Child Support
(Registration and | (b) a completed financial
Collection) Act statementand
section111C ()

(a) the documents
mentioned in this
column in iteml; and

a copy of any relevant
order or agreement

3. All applications for| (a) A completed financial
child maintenance statement; and

(b) an affidavit in support

(2) For the purposes of iteihcolumn2 paragraplic) of the Table
to subrulg(l), if theapplicant does not have a copy of a
document lodged by the other party with the Child Support
Agency, the applicant may file the summary of the document
prepared by the Child Support Agency.

68. Child support agreements

A person who makes an applicatiorrelation to a child support
agreement must register a copy of the agreement with the court
by filing 1 of the followingd

(&) an affidavit attaching the original agreement;

(b) an affidavit attaching a copy of the agreement and
stating that the copig a true copy of the original
agreement;
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(c) an affidavit stating that the original agreement has been
lost and the steps taken to locate the agreement, and
attaching a copy of a document received from the Child
Support Registrar setting out the termshaf agreement
as registered by the Child Support Agency.

69. Time limits for applications under Child Support
(Assessment) Act

A person must file an application for a declaration under the
Child Support (Assessment) Act sectitB6A(2) or 107(1)
within 56 days after being served with a notice given under
section33 or 34 of that Act.

70. Service of application

(1) An application under this Subdivision must be served on the
following persongy

(@) each respondent;

(b) a parent or eligible carer ofefchild in relation to whom
the application is made;

(c) the Child Support Registrar.

(2) Except for an application for an order staying a decision or an
urgent order for child maintenance, an application must be
served at least 28ays before the heagrdate.

(3) Any documents on which the applicant intends to rely must be
served on the persons mentioned in sullijet least 2Hays
before the hearing date.

71 Service by Child Support Registrar

For the purposes of ru9, if the Child Support Rystrar

serves a document on a person under the Child Support
(Assessment) Act, the document is taken to have been served on
the person on the day specified in rg5.
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72 Procedure on first court date
On the first court date of a child maintenanceliagppon or a
child support application, the court may make orders for the
future conduct of the case, including the exchange of affidavits
between the parties and the listing of the case for hearing.
73. Evidence to be provided with application
(1) Thisrule applies t@®
(&) a child support application under the Child Support
(Assessment) Act sectidrll, 116, 123, 129, 136, 139
or 143; and
(b) a child support application under the Child Support
(Registration and Collection) Act secti@©1C; and
(c) a child maintenance application.
(2) On the first court date and the hearing date of the application,
each party must bring to the court the following documénts
@ a copy of the partyods taxation re
recent financial years;
(b) thepartyds taxation assessments for
financial years;
(co the partyds bank ryeacsendidgs f or t he
on the date on which the application was filed;
(d) if the party receives wages or salary payments, the
partyos rpapad 12noptlss; f o
(e) if the party owns or controls a business, either as sole
trader, partnership or a company, the business activity
statements and the financial statements (including profit
and loss statements and balance sheets) for the 3 most
recent financial years of the business;
(H any other document relevant to determining the income,
needs and financial resources of the party.
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3)

(4)

Before the hearing date, a party must produce the documents
specified in subrulé€?) for inspection, if th@ther party to the
proceedings makes a written request for their production.

If a request is made under subr(B8¢ the documents must be
produced within Tvorking days of the request being received.

Subdivision 68 Nullity and validity of marriage and divorce

74.

75.
1)

(@)

76.

Application of Subdivision

This Subdivision applies t®

(@) an application for an order that a marriage is a nullity;
and

(b) an application for a declaration as to the validity of a
marriage; and

(c) an application for a declarati@s to the validity of a
divorce or annulment of marriage.

Fixing hearing date

On the filing of an application under this Subdivision, the
Registry Manager must fix a date for the hearing of the
application.

The date fixed must b&

(a) if the respondent is in Australia, at leasté®s after the
application is filed; or

(b) if the respondent is outside Australia, at leasti&gs
after the application is filed.

Affidavit to be filed with application

An applicant must file with thepplication an affidavit
statingd

(@) the facts relied on; and
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(b) for an application for an order that a marriage is a nullity
or a declaration as to the validity of a marriage, details
of the type of marriage ceremony performed; and

(c) for an appliation for a declaration as to the validity of a
divorce or annulment of marriage

(i) the date of the divorce or order of nullity; and

(i)  the name of the court that granted the divorce or
order of nullity; and

(i) the grounds on which the divoroe order of
nullity was ordered.
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Part 50 Applications for interim, procedural,
ancillary or other incidental orders

Division 10 General

77. Restrictions in relation to applications
(1) A party may apply for an interim, procedural, ancillary or other
incidental order in relation to a cause of action onfy if

(@) the party has made an application for final orders in that
cause of action; and

(b) final orders have not been made on that application.
(2) A party may apply for an interim, procedurahcillary or other
incidental order only if the order sought relates to a current case.
(3) Subrule(2) does not apply if the party is seekihg

(@) permission to start a case or extend a time limit to start a
case; or

(b) to start a case for a child a person with a disability
under rulel05; or

(c) an order for costs.
(4) This rule does not apply to restrict the filing of an application in
a case by
@ an independent childrendés | awyer;

(b) the Director of Public Prosecutions, when makang
application to stay or lift a stay of a property settlement
or spousal or de facto maintenance case; or

(c) a bankruptcy trustee; or
(d) atrustee of a personal insolvency agreement.
(5) This rule does not apply to restrict the filing of an applarati

for an order in relation to an arbitration by a party to the
arbitration or an arbitrator conducting the arbitration.
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(6)

(7)

78.

(1)

(@)
79

(1)

(@)

3)

If a party applies for an interim, procedural, ancillary or other
order at the start of a case, the application must be in an
initiating application.

If a party applies for an interim, procedural, ancillary or other
order after a case has commenced, the application must be in the
form of an application in a case.

Filing of applications seeking parenting orders during
Christmas school holiday period

This rule applies to an application for a parenting order relating
in whole or part to the school holiday period beginning in
December in a year (trepplication yeaJ and extending to
January in the following year.

The gplication must be filed beforepin on the X Friday in
November of the application year.

Procedure before filing application

Before filing an application seeking interim, procedural,
ancillary or other incidental orders, a party must make a
ressonable and genuine attempt to settle the issue to which the
application relates.

An applicant does not have to comply with sub(tleif &
(@) compliance will cause undue delay or expense; or
(b) the applicant would be unduly prejudiced; or
(c) the application is urgent; or

(d) there are circumstances in which an application is
necessary (for example, if there is an allegation of child
abuse, family violence or fraud).

After a property case has started, no application or response in a
casewill be accepted for filing unless the circumstances referred
to in subrulg4) apply.
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(4) For the purposes of subryf®), the circumstances ade

(5)

(6)

80.
1)

(@)

3)

(4)

(a) parties have conferred on a without prejudice basis for
the purpose of identifying, resolving and maving the
issues in dispute; and

(b) the application or response is filed with a certificate of
conferral stating whether the parties have conferred to
try to resolve the matters giving rise to the application or
response and identifying the mattérat remain in issue
between the parties.

The court may waive the requirements specified in sulfdylié
the matter is urgent or for other good reason.

The reasons must be set out in a letter accompanying the
application or response in a case.

Fixing hearing date

On the filing of an application in a case, or an initiating
application in which application is made for interim, procedural,
ancillary or other orders, the Registry Manager must fix a date
for a hearing or a procedural hearmya date that is as near as
practicable to 28lays after the application was filed.

An application in which the only orders sought are procedural
orders must be listed for a hearing on the first court date.

If an application in a case is filedter another related

application, the application in a case may be listed for the same
first court date as the related application if a registrar considers
it to be reasonable in the circumstances.

The Registry Manager may fix an earlier date foritearing of
an application in a case, or an initiating application in which
application is made for interim, procedural, ancillary or other
incidental orders, if a registrar is satisfied that

(a) the reason for the urgency is significant and credible;
and
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(5)

81
1)

(2)

3)

(b) there is a harm that will be avoided, remedied or
mitigated by hearing the application earlier.

If a date for a hearing is fixed, the application must, as far as
practicable, be heard by the court on that day.

Attendance by electronic cormunication
A party may request permission to do any of the following
things by electronic communication at a heafng
(a) attend,
(b) make a submission;
(c) give evidence;
(d) adduce evidence from a witness.
Before making a request, the pamust ask any other party

whether the other party agrees, or objects, to the use of
electronic communication for the purpose proposed by the

party.
A request mush
(@) be in writing; and
(b) be made at leastdays before the date fixed for the
hearing; and

(c) set out details of the notice in relation to the request that
has been given to any other party; and

(d) state whether any other party agrees or objects to the
request; and

(e) state the expense to be incurred by using the electronic
communication.

(4) A request may be considered in chambers, on the documents.
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(5) The court may take the following matters into account when
considering a requeét

@ the distance between the partyos
where the court is to sit;

(b) any difficulty the party has in attending because of
illness or disability;

(c) the expense associated with attending;

(d) the expense to be incurred, or the savings to be made, by
using the electronic communication;

(e) any concerns abosecurity, including family violence
and intimidation;

(H whether any other party objects to the request.

(6) If the court grants the request, it may

(&) order a party to pay the expense of using the electronic
communication; or

(b) apportion the gxense between the parties.

(7) If arequestis granted, the party who made the request must
immediately give written notice to the other parties.

82 Attendance of party or witness in prison

(1) A party who is in prison must attend at a hearing by elgixr
communication.

(2) A party who intends to adduce evidence from a witness in
prison mus®

(a) arrange for the witness to attend and give evidence at the
hearing by electronic communication; and

(b) advise the court and the other parties about that
arrangement at leastdays before the date fixed for the
hearing.

(3) A party may request permission from the court for a party or
witness who is in prison to attend the hearing in person.
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(4) A request under subru(8) mustd
(@) be in writing; and
(b) be made at leastdays before the date fixed for the

hearing; and

(c) set out the reasons why permission should be granted,;
and

(d) inform the court whether the other party objects to the
request.

(5) Rule81(4) and7) apply to a request undéuig rule.

Division 208 Hearings for interim and procedural applications

83. Matters to be considered for interim orders
When considering whether to make an interim order, the court
may take the following into accoudt
(&) in a parenting case, the batterests of the child;

(b) whether there are reasonable grounds for making the
order;

(c) whether, for reasons of hardship, family violence,
prejudice to the parties or the children, the order is
necessary;

(d) the main purpose of these rules;

(e) whether the parties would benefit from participating
in 1 of the dispute resolution methods.

84. Affidavits
The following affidavits may be relied on as evidence in chief at
the hearing of an interim or procedural application
(&) subjecttaule152, 1 affidavit by each party;

(b) 1 affidavit by each witness, provided the evidence is
relevant and cannot be given by a party.

page 60 Version 00-b0-00 As at 23 Aug 2021

Published on www.legislation.wa.gov.au



Family Court Rules 2021

Applications for interim, procedural, ancillary or other incidental Part 5
orders
Applications without notice Division 3
r.85
85. Hearing time for interim or procedural application

(1) The hearing of an interim or procedural application mustde
longer than Dours.

(2) Crossexamination will be allowed at a hearing only in
exceptional circumstances.

86. Partyds failure to attend hearing

(1) If a party does not attend when a hearing starts, the other party
may seek the orders soughtinthpaa r t yos application, i
(if necessary) adducing evidence to establish an entitlement to
the orders sought against the party not attending.

(2) If no party attends the hearing, the court may dismiss the
application and response (if any).

Division 38 Applications without notice

87. Application without notice
An applicant seeking that an interim order or procedural order
be made without notice to the respondent must
(a) satisfy the court about why

() shortening the time for service of thepdication
and the fixing of an early date for hearing after
service would not be more appropriate; and

(i)  an order should be made without notice to the
other party;

and

() in an affidavit or, width the cour
make full and frak disclosure of all the facts relevant to
the application, including

(i) whether there is a history or allegation of child
abuse or family violence between the parties; and
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(i)  whether there has been a previous case between
the parties and, if so, émature of the case; and

(i)  the particulars of any orders currently in force
between the parties; and

(iv) whether there has been a breach of a previous
order by either party to the case; and

(v, whether the respondent
lawyer hageen told of the intention to make the
application; and

(vi) whether there is likely to be any hardship, danger
or prejudice to the respondent, a child or a third
party if the order is made; and

(vii)  the capacity of the applicant to give an
undertakingas to damages; and

(viii)  the nature of the damage or harm that may result
if the order is not made; and

(ix) why the order must be urgently made; and

(x) the last known address, or address for service, of
the other party.

88. Necessary procedurabrders
If a court makes an order on application without notice, the
order must be expressed to opefate
(@) until a time specified in the order; or

(b) if the hearing of the application is adjourned, until the
date of the hearing.

Division 48 Hearing on papers in absence of parties

89. Request for hearing in absence of parties

A party applying for an interim order, enforcement order or
procedural order may, in the application, ask the court to
determine the application in the absence of the parties
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90. Objection to hearing in absence of parties

91

92
1)

(2)

If a respondent objects to an application being determined by
the court in the absence of the parbies

(a) the respondent must notify the court and the other party,
in writing, of the objection at leagtdays before the date
fixed for the hearing; and

(b) the parties must attend on the first court date for the
application.

Court decision not to proceed in absence of parties

Despite the parties consenting to a hearing being held in their
absencethe court may postpone or adjourn the application and
direct the Registry Managér

(a) to fix a new date for hearing the application; and

(b) to notify the parties that they are required to attend court
for the hearing.

Procedure for hearing in abgnce of parties

If the application is to be determined in the absence of the
parties, each party must file, at leasta®s before the date fixed
for hearing the applicatiod

(@) alist of documents to be read by the court; and
(b) a supporting domission.

A supporting submission muat

(a) state the reasons why the orders sought by that party
should be made; and

(b) refer to any material in a document filed with the
application by the page number of the document, and
should not repeat thext of that material; and

(c) not be more than pages; and
(d) have all paragraphs consecutively numbered; and
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Postponement of interim hearing

(e) be signed by the party or the lawyer who prepared the
submission; and

M i nclude the signatoryds name
email addess (if any) at which the signatory can be
contacted.

Division 58 Postponement of interim hearing

93. Administrative postponement of interim hearing

(1) If the parties agree that the hearing of an interim application
should not proceed on the date fiXedthe hearing, the parties
may request the Registry Manager to postpone it.

(2) A request musd

(@) be in writing; and

(b) specify why it is appropriate to postpone the hearing;
and

(c) specify the date to which the hearing is sought to be
postpond; and

(d be signed by each party or t

(e) be received by the Registry Manager no later than
12 noon on the day before the date fixed for the hearing.

(3) If arequestis made, the Registry Manager must tell the
partiesd

(a) thatthe event has been postponed; and
(b) the date to which it has been postponed.
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Division 68 Application for certain orders

94. Application for suppression or nonpublication order

An applicant for an order to suppress publication of a judgment
must fle an affidavit that sets out evidence relating to the

following &
(@) the public interest in suppressing or not suppressing
publication;
(b) why further anonymisation of the judgment would not
be sufficient;

(c) whether publication of the entire jushg@nt should be
suppressed or only part of the judgment;

(d) whether publication should be suppressed in 1 medium
or in all media;

(e) whether a summary of the judgment should be made
publicly available if publication of the judgment is

suppressed,;
(H one or more of the grounds on which the application is
made.
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Parties
General

Part 6 0 Parties

Division 10 General

95. Term used: party

In this Part
party includes the following

(@) an applicantin a case;
(b) an appellant in an appeal;
(c) arespondent to ampplication or appeal;
(d) anintervenerin a case.
96. Necessary parties

(1) A person whose rights may be directly affected by an issue in a
case, and whose patrticipation as a party is necessary for the
court to determine all issues in dispute in¢hse, must be
included as a party to the case.

(2) If an application is made for a parenting order, the following
must be parties to the cade

(@)
(b)

(©)

(d)

the parents of the child;

any other person in whose favour a parenting order is
currently in forcem relation to the child,;

any other person with whom the child lives and who is
responsible for the care, welfare and development of the
child;

if a State child order is currently in place in relation to
the child, the prescribed child welfare laority.

(3) If a person specified in subrul) is not an applicant in a case
involving the child, that person must be joined as a respondent
to the application.
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Division 28 Adding or removing party

97. Adding party

(1) A party may add another partyteaf a case has started by
amending the application or response to add the name of the

party.
(2) A party who relies on subrul@) mustd

(@) file an affidavit setting out the facts relied on to support
the addition of the new party, including a statatre
the new partyds relationship (if
and

(b) serve on the new party

(i) acopy of the application, amended application,
response or amended response; and

(i) the affidavit specified in paragrajh); and
(i)  any otherelevant document filed in the case.

98. Removing party

A party may apply to be removed as a party to a case.

99. Intervention by person seeking to become party

If a person who is not a party to a case (except a person to
whom rule100 applies) seeks intervene in the case to become
a party, the person must fide

(@) an application in a case; and
(b) an affidavitd
() setting out the facts relied on to support the

application, including a state
relationship (if any) to thparties; and

(i) attaching a schedule setting out any orders that
the person seeks if the court grants permission to
intervene.
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100 Intervention by person entitled to intervene

(1) This rule applies if the Attorney General of the Commonwealth
or the Atorney General of the State, or any other person who is
entitled under the Act or the Family Law Act to do so without
the courtdés permission, intervenes i

(2) The person intervening must fie

(@) anotice of intervention by a person entittedntervene;
and

(b) an affidavitd

() stating the facts relied on in support of the
intervention; and

(i) attaching a schedule setting out the orders
sought.

(3) On the filing of a notice of intervention by a person entitled to
intervene, the Regiry Manager must fix a date for a procedural
hearing.

(4) The person intervening must give each other party written
notice of the procedural hearing.

101 Notice of constitutional matter

(1) A party must give written notice to the Attorneys Generahef t
Commonwealth and of each State and Territory and to each
other party if the party is, or becomes, aware that the case
involves a matter that

(a) arises under the Constitution of the Commonwealth or
involves its interpretation, within the meaningtioé
Judiciary Act1903(Commonwealth) section8B; and

(b) is a genuine issue in the case.

(2) The notice must state
(@) the nature of the matter; and
(b) theissues in the case; and
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102

103
1)

(2)

104

105
1)

(c) the constitutional issue to be raised; and

(d) the facts reed on to show that th&udiciary Act1903
(Commonwealth) section8B applies.

Division 38 Case guardian

Term used: manager of the affairs of a party

In this Divisiond

manager of the affairs of a partincludes a person who has
been appointednirespect of the party, a trustee or guardian
under a Commonwealth, State or Territory law.

Conducting case by case guardian

A child or a person with a disability may start, continue,
respond to, or seek to intervene in a case only by a case
guadian.

Subrule(1) does not apply if the court is satisfied that a child
understands the nature and possible consequences of the case
and is capable of conducting the case.

Who may be case guardian

A person may be a case guardian if the peéson
(& isan adult; and

(b) has no interest in the case that is adverse to the interest
of the person needing the case guardian; and

(c) can fairly and competently conduct the case for the
person needing the case guardian; and

(d) has consented to a&$ the case guardian.

Appointment, replacement or removal of case guardian

A person may apply to the court for the appointment,
replacement or removal of a person as the case guardian of a

party.

As at 23 Aug 2021 Version 00-b0-00 page 69

Published on www.legislation.wa.gov.au



Family Court Rules 2021

Part 6

Parties

Division 3 Case guardian

r. 106

(2)

106
1)

(2)

107.

108

A person who is a manager of the affairs phaaty is taken to
be appointed as the case guardian of the party if the person has
filed &

(@) anotice of address for service; and
(b) an affidavit whichd

() provides evidence that the person has been
appointed manager of the affairs of the paatyd

(i) states that the person consents to being appointed
as the case guardian of the party.

Attorney General may nominate case guardian

If, in the opinion of the court, a suitable person is not available
for appointment as a case guardia@ @erson with a disability,
the court may request that the Attorney General of the State
nominate, in writing, a person to be a case guardian.

A person nominated by the Attorney General to be a case
guardian of a person with a disability is takeméoappointed as
such if the person filed

(@) aconsentto actin relation to the person with a
disability; and

(b) a copy of the written nomination of the person as a case
guardian; and

(c) anotice of address for service.
Notice of appointmentof case guardian

A person appointed as a case guardian of a party must give
written notice of the appointment to each other party and any
independent childrends | awyer

Costs of case guardian

The court may order the costs of a casedjaa to be paid
(@) by a party; or
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109

(b) from the income or property of the person for whom the
case guardian is appointed.

Duties of case guardian

(1) A person appointed as the case guardian of a party

(2)

(&) is bound by these rules; and

(b) must do anything required by these rules to be done by
the party; and

(c) may, for the benefit of the party, do anything permitted
by these rules to be done by the party; and

(d) if seeking a consent order (except an order relating to
practice or procede), must file an affidavit setting out
the facts relied on to satisfy the court that the order is in
the partyébés best interests.

The duty of disclosure applies to a case guardian for a child and
a person with a disability.

Division 48 Progress of cas after death

110 Death of party

(1) This rule applies to a property case or an application for the
enforcement of a financial obligation.

(2) If a party dies, the other party or the legal personal
representative of the deceased person must asktinefor
procedural orders in relation to the future conduct of the case.

(3) The court may order that the legal personal representative of the
deceased person be substituted for the deceased person as a
party.
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Division 58 Progress of case after bankrufcy or personal
Insolvency agreement

111 Terms used

In this Divisiond

bankruptcy proceedingmeans proceedings under the
Bankruptcy Act, in the Federal Court or the Federal Circuit
Court, in relation t@

(a) the bankruptcy of a relevant party; or

(b)) a relevant partyds capacity as
personal insolvency agreement;

relevant caseneans any of the following
(&) apending case fa@

(i) child maintenance (regardless of the age of the
child); or

(i)  modification of a child maitenance order
(regardless of the age of the child); or

(i)  spousal maintenance; or
(iv) declaration as to property interests; or
(v) alteration of property interests; or

(vi) setting aside an order for alteration of property
interests; or

(vii)  modfication of a spousal maintenance order;

(b) a pending case under the Child Support (Assessment)
Act Part7 Division4 or 5;

(c) apending case for enforcement of an order made under
a provision specified in paragrafdn or(b);

relevant partymeans gerson who i
(a) a party to a marriage or de facto relationship; and

(b) a party to a relevant case in relation to that marriage or
de facto relationship.
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112 Notice of bankruptcy or personal insolvency agreement
(1) If arelevant party is alsol@ankrupt or a debtor subject to a
personal insolvency agreement, that party must nétify

(a) all other parties to the relevant case, in writing, about the
bankruptcy or personal insolvency agreement; and

(b) the bankruptcy trustee or the trustee offibesonal
insolvency agreement, as the case may be, about the
relevant case in accordance with rbfe3; and

(c) the court in which the relevant case is pending, in
accordance with rul@l14.

(2) A party may apply for procedural orders for the future cand
of the case.

113 Notice under rule 112(1)(b)
For the purposes of ruleLl2(1)(b), notice to a bankruptcy
trustee or a trustee of a personal insolvency agreementmust
(@) be in writing; and

(b) be given within Tays, or as soon as practicabléera
the date on which the party becomes libth

(i) arelevant party; and
(i)  a bankrupt or debtor;
and

(c) attach a copy of the application starting the relevant
case, the response (if any), and any other relevant
documents; and

(d) state the datend place of the next court event in the
relevant case.

114 Notice under rule 112(1)(c)

For the purposes of rulELl2(1)(c), notice to the court must
(@) be in writing; and

As at 23 Aug 2021 Version 00-b0-00 page 73

Published on www.legislation.wa.gov.au



Family Court Rules 2021

Part 6 Parties

Division 5 Progress of case after bankruptcy or personal insolvency
agreement

r.115

(b) be given within ©ays, or as soon as practicable, after
the date on wikch the party becomes bodh

(i) arelevant party; and
(i)  a bankrupt or debtor;
and

(c) attach a copy of the notices given in accordance with
rule112(1)(a) andb).

115 Notice of bankruptcy proceedings

(1) If arelevant party is a party to banktcy proceedings the party
must give notice of the bankruptcy proceedings, in accordance
with subrule(2), tod

(@) the court in which the relevant case is pending; and
(b) each other party to the case.

(2) The notice musd
(@) be in writing; and
(b) be given within ©ays, or as soon as practicable, after

the date on which the party becomes a party to
bankruptcy proceedings; and

(c) state the date and place of the next court event in the
bankruptcy proceedings.

116 Notice of application underBankruptcy Act section 139A

(1) If the bankruptcy trustee of a bankrupt party to a marriage or
defacto relationship has applied under the Bankrupicty
section139A for an order under Part Division 4A, and the
trustee knows that a relevant case Iatren to the bankrupt
party is pending in a court exercising jurisdiction under the Act
or the Family LawAct, the trustee must notiy

(&) the court exercising jurisdiction under the Act or the
Family Law Act in the relevant case, in accordance with
subrule(2); and
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() i f the bankruptcy trusteeds appli
other than the other party to the marriage ofad&
relationship, the other party to the marriage ofado
relationship, in accordance with subr(®.

(2) For the puposes of subrulél)(a), notice to the court mudt
(@) be in writing; and

(b) be given within ©ays, or as soon as practicable, after
the bankruptcy trustee makes the application under the
Bankruptcy Act sectiod39A; and

(c) state the date and pkof the next court event in the
proceedings under the Bankruptcy Act secti0A.
(3) For the purposes of subruylk)(b), notice to the other party to
the marriage or diacto relationship musi
(&) be in writing; and

(b) be given within Tays, oras soon as practicable, after
the bankruptcy trustee makes the application under the
Bankruptcy Act sectiod39A; and

(c) attach a copy of the application, other initiating process
and any other relevant documents in the application
under the Bankruptcy & sectionl39A; and

(d) state the date and place of the next court event in the
proceedings under the Bankruptcy Act secfi@0A.

117 Official name of trustee

(1) Inthis ruled

prescribed official name of the trustdeas the meaning given
by o
(@ for a bankruptcy trustee, the Bankruptcy Act
sectionl61(2); and

(b) for a trustee of a personal insolvency agreement, the
Bankruptcy Act sectio219(2).
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(2) If a bankruptcy trustee or a trustee of a personal insolvency
agreement is added as a parta televant case, the trustee must
be added using the prescribed official name of the trustee.
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Part 70 Service

Division 10 General

118 Application of Part

This Part does not apply to service of a document in a foreign
country that is a party to a cagvtion to which Australia is also
a party regarding legal proceedings in civil and commercial
matters.

119 Service

Service of a document may be carried out by special service or
ordinary service unless otherwise required by a legislative
provision.

120 Discretion regarding service

(1) A court may find that a document has been served or that it has
been served on a particular date, even though these rules or an
order have not been complied with in relation to service.

(2) The court may order a party; a person applying to intervene
in a case under rulE0, to serve a document or give written
notice of a matter or case to a person specified in the order.

121 Service of documents

A person must serve a document specified in colirmhan
item in tke Table in the manner specified in colughaf that

item.
Table
Column 1 Column 2
Item Document Manner of service
1. Initiating application Special service
As at 23 Aug 2021 Version 00-b0-00 page 77

Published on www.legislation.wa.gov.au



Family Court Rules 2021

Part 7 Service
Division 1 General
r.121
Column 1 Column 2
ltem Document Manner of service
2. Application in a case Special service
fixing an enforcement
hearing
3. Application for divorce Special service
4, Subpoena or a copy of a | The manner of service
subpoena required to be | required by that rule
served under rul249
or 533
5. Applicationd Special service by hand
contravention
6. Applicationd contempt | Special service by hand
7. Document specified in The form of service
item 3, 4, 5 or 6 of the specified in this Table fo
Table to rule27 that must | that form
be filed with a form
mentioned in this Table
8. Brochure required by thes The form of service
rules to be servedith a specified out in this
form specified in this Table for that form
Table
0. Order made on applicatio| Special service
without notice
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Column 1 Column 2
Item Document Manner of service
10. | Document that is not Ordinary service

required to be served by
special service, for
exampled

A anapplication in a case
(other than an
application in a case
mentioned in iten2)
and any document fileg
with it

A a document filed after
case is started

A anotice required to be
given under these rule

122 Service of filed documents
(1) A document that is filed must be served on each person to be
servedd

(a) if a provision elsewhere in these rules specifies a time
for serviced within the specified time; or

(b) in any other casé as soon as possible after the date of
filing and within 12months after that date.
(2) Despite subrulél) and rulel21, the following documents do
not have to be served on any other pérty
(@) ajoint application;
(b) an application without notice;
(c) an affidavit of service;
(d) adocument signelaly all parties;
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(e) an affidavit seeking the issue, without notice, of an
enforcement warrant under ri885 or a third party debt
notice under ruld03.

(3) If adocument or notice is served on or given to a party under
these rules, a copy of the dooaimh or notice must also be
served on or given to any independen
(4) For the purposes of subrytk) o
each person to be serveibr a case, includes
(@) all parties to the case; and
() any independent childrenés | awyer

(c) any other person specifically required by a legislative
provision or order to be served in the case.

Division 20 Special service

123 Special service

A document that must be served by special service must be
personally received by the person served.

124. Special service by hand

(1) A document to be served by hand must be given to the person to
be served (the=ceive).

(2) If the receiver refuses to take the document, service occurs if the
person serving the document
(@) places it down in the psence of the receiver; and
(b) tells the receiver what it is.

(3) A party must not serve another party by hand but may be
present when service by hand occurs.
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125 Special service by post or electronic means

(1) A document may be served on a personustalia by sending
a copy of it to the persondés | ast kn

(2) A document may be served on a person in Australia by sending
it to the person by electronic means.

(3) A person serving a document by post or electronic means must
include wth the documend
(@) an acknowledgment of service for the person served to
sign; and

(b) for service by post within Australia, a stamped
seltaddressed envelope.

126. Special service through lawyer
A document is taken to be served by special seniica person
if
(@) alawyer representing the person agrees, in writing, to
accept service of the document for the person; and

(b) the document is served on the lawyer in accordance with
rule 124 or125.

127. Special service on persons with disability

(1) A document that is required to be served by special service on a
person with a disability must be senéd

@ on the personbés case guardian; or

(b) on the personbs guardian appointe
Territory law; or

(c) if there is no one undaragrapt{a) or(b)d on an
adult who has the care of the person.

(2) For the purposes of subrul®)(c), the person in charge of a
hospital, nursing home or other care facility is taken to have the
care of a person who is a patient in the hospitaking home
or facility.
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128 Special service on prisoners

(1) A document that is required to be served by special service on a
prisoner must be served by special service on the person in
charge of the prison.

(2) Atthe time of service of an applicaticsybpoena or notice of
appeal on a prisoner, the prisoner must be informed, in writing,
about the requirement to attend by electronic communication
under ruleB2 or194 (whichever applies).

129, Special service on corporations

A document that is required be served by special service on a
corporation must be served in accordance with the Corporations
Act section109X.

Division 38 Ordinary service

130 Ordinary service
(1) If special service of a document is not required, the document
may be served oa persord
(&) by any method of special service; or
(b) if the person has given an address for seice

(i) by delivering it to the address in a sealed
envelope addressed to the person; or

(i) by sending it to the address by post in a sealed
envelge addressed to the person; or

(i) by sending it to the facsimile or email address
stated in the address for service by electronic
means addressed to the person;

or
(c) if the person has not given an address for sefvice
() by handing it to thegrson; or
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i) by delivering it to the person
address or place of business in a sealed envelope
addressed to the person; or
(i) by sending it by post in a sealed envelope
addressed to the person at the
known address or placé business;
or
(d) if a lawyer representing the person agrees, in writing, to
accept service of the document, by sending it to the
lawyer; or
(e) if the persondés address for servi
of a | awyerds documengtt exchange b

in a sealed envelope, addressed to the lawyer at that box
address, t@

() that box; or

(i) abox provided at another branch of the
document exchange for delivery of documents to
the box address.

Division 40 Proof of service

131 Proof of service

(1) Service of an application is provéd
(@) Dby filing an affidavit of service; or

(b) by the respondent filing a notice of address for service
or a response; or

(c) if service was carried out by giving the document to a
lawyer, by filing an acknovddgment of service that has
been signed by the lawyer.

(2) Service of any other document is proved by filing an affidavit of
service.
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132 Proof of special service

(1) This rule applies if a document is required to be served by
special service and the@ant seeks to prove service by way
of affidavit.

(2) If service was by post or electronic means, service is proved
by o

(a) attaching to an affidavit of service, an acknowledgment
of service signed by the respondent; and

(b) evidence identifying theignature on the
acknowl edgment of service as the
signature.

133 Evidence of identity

(1) A statement by a person of the perso
position is evidence of the identity, or the holding of the office
or position.

(2) Another person may give evidence about the identity, office or
position of a person served.

Division 58 Other matters about service

134 Service by electronic means
A document served by electronic means must include a cover
page statin@
(@ t he s eamdand address; and
(b) the name of the person to be served; and
(c) the date and time of transmission; and

(d) the total number of pages, including the cover page,
transmitted; and

(e) that the transmission is for service of court documents;
and
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(f) the name and telephone number of a person to contact if
there is a problem with transmission; and

(g) areturn email address.

135 When service is taken to have been carried out

A document is taken to have been serded
(@) on the date when serviceacknowledged; or

(b) if served by post to an address in Australia, on the
3"9day after it was posted; or

(c) if served by delivery to a document exchange, on the
next working day after the day when it was delivered; or

(d) on adate fixed by the cdu

136 Service with conditions or dispensing with service
(1) A party who is unable to serve a document may apply, without
notice, for an orded
(@) to serve the document in another way; or
(b) to dispense with service of the document, with or
without conditions.
(2) The factors the court may have regard to when considering an
application under subrul@) included

(@) the proposed method of bringing the document to the
attention of the person to be served; and

(b) whether all reasonable stepm/k been taken to serve
the document or bring it to the notice of the person to be
served; and

(c) whether the person to be served could reasonably
become aware of the existence and nature of the
document by advertisement or another form of
communicatiorthat is reasonably available; and

(d) the likely cost of service; and
(e) the nature of the case.
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(3) A document is taken to be served if the court orders that service
of a document is to b&

(a) dispensed with unconditionally; or
(b) dispensed witlon a condition that is complied with.

Division 6 8 Service in norconvention country

137. Service in horrconvention country

(1) A person may serve a document on a person in a
norrconvention country

(@) in accordance with the law of the roanvention
country; or

(b) if the nonrconvention country permits service of judicial
documents through the diplomatic channel, through the
diplomatic channel.

(2) A person seeking to serve a document in acanvention
country through the diplomatic channel mést

(@) request the Registry Manager, in writing, to arrange
service of the document under this Division; and

(b) lodge 2 copies of each document to be served,
translated, if necessary, into an official language of that
country.

(3) If the Registry Managr receives a request under subf@le the
Registry Manager must
(@) seal the documents to be served; and

(b) send to the Secretary of the Department of Foreign
Affairs and Tradeé

() the sealed documents; and

(i) a written request that tlddcuments be sent to
the government of the nesonvention country
for service.
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138 Proof of service in norconvention country

(1) This rule applies ib

(@) adocument is sent to the Secretary of the Department of
Foreign Affairs and Trade for servioa a person in a
non-convention country; and

(b) an official certificate or declaration by the government
or court of the country, stating that the document has
been personally served or served in another way under
the law of the country, is sent to theuct.

(2) The certificate or declaration is proof of service of the document
and, when filed, is a record of the service and has effect as if it
were an affidavit of service.
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Part 83 Right to be heard, address for service and
submission of notices

Division 18 Right to be heard and representation

139 Right to be heard and representation

(1) A person (other than a corporation or authority) who is entitled
to be heard in a case may conduct
behalf or be represented by a lawyer.

(2) A corporation or authority that is entitled to be heard in a case
may be represented by a lawyer, or an officer of the corporation
or authority.

140 |l ndependent childrendés | awyer

(1) A party may apply for the appointment or removal of an
independen chi |l drenbés | awyer by filing

(2) If the court makes an order for the appointment of an
independent ohil drends | awyer

(a) it may request that the representation be arranged by the
Legal Aid Commission of Western Australia,dan

(b) it may order that the costs of
lawyer be met by a party.

B A person appointed as adh independent

(&) must file a notice of address for service; and

(b) must comply with these rules and do anythieguired
to be done by a party; and

(c) may do anything permitted by these rules to be done by

a party.

4 I'f an independent childrends | awy
must conduct the case as i f the i
were a party.
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Address for service Division 2

r.141

(5) Theappointment of an indepé&ndent chil
(@) when the parenting case is determined or withdrawn; or

(b) if there is an appeal, when the appeal is determined or
withdrawn; or

(¢ upon the court discharging the in
lawyer.

141 Lawyer: conflicting interests

A lawyer acting for a party in a case must not act in the case for
any other party who has a conflicting interest.

142 Lawyer: ceasing to act

(1) A lawyer may cease to act for a padty

(&) Dby serving on th@arty a notice of ceasing to act and, no
sooner than days after serving the notice, filing a copy
of the notice; or

(b) with the courtds permission.

2 1 f, when a | awyer ceases to act for
for service is the businessaddrtesof t he | awyer, the pa
known street, post al or email addres

address for service, unless and until the party gives a different
address for service.

Division 20 Address for service

143 Address for service

(1) A party must ¢ve an address for servicedf
(@) the party files or responds to an application; or
(b) the party seeks to be heard by the court.

(2) A party must give only Address for service for each
application filed.
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Division 3 Submitting notices

r.144

(3) A party may give an address for sep#c
(@) in the first document filed by the party; or
(b) by filing a notice of address for service.

(4) An address for servia@

(@) must be an address in Australia where documents may
be left or received by post; and

(b) must include a telephone nuserkat which the party may
be contacted; and

(c) may include a facsimile number and an email address
for service by electronic means.

144 Change of address for service

| f a partybés address for service cha
must file a noticef address for service withindays after the
change.

Division 38 Submitting notices

145 Submitting notices

(1) A party who has been served with an application referred to in
subrule(2) and who does not want to contest the relief sought in
the appliciion may file a submitting notice in the approved
form.

(2) The applications are the followirdy

(@) an initiating application seeking final orders;

(b) aresponse to an initiating application;

(c) areplyto aresponse to an initiating application;
(d) anotice of appeal.

(3) The submitting notice must

(a) state that the party submits to any order that the court
may make; and
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(b) state whether the party wants to be heard on the question

of costs; and
(c) include an address for service.
(4) A submitting notice for a party served with an application
referred to in subrul€)(a),(b) or(c) must be filed
(@) before the first court date fixed under rél& or

(b) if the party was added to the case after thatdlate
before the date for th@rocedural hearing set under
rule 180(3).

(5) A submitting notice for a party served with a notice of appeal

must be filed within 14lays after the party was served with the

notice of appeal.

(6) A party who has filed a submitting notice may apply ®¢burt

for leave to withdraw the notice.

(7) An application under subru(@) must be accompanied by an

affidavit statingd
(@) why the party wants to withdraw the submitting notice;
and
(b)) the partyds intentions

the proceeding.
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Part 9

Response and reply

Division 1 Response to initiating application

r. 146

146
1)

(2)

3)

(4)

147
1)

Part 98 Response and reply

Division 18 Response to initiating application

Response to initiating application

A respondent to an initiating application who seeks to oppose
the orders sought in the application or seeks diffeyeddrs

must file a response to an initiating application.

A response to an initiating application mast

(a) state the facts in the application with which the
respondent disagrees; and

(b) state what the respondent believes the facts to be; and
(c) give full particulars of the orders the respondent wants
the court to make.

In addition to the matters in subry), a response to an
initiating application may

(&) consent to an order sought by the applicant; or

(b) ask that the applicatioreldismissed; or

(c) ask for orders in another cause of action.
A response to an initiating application must not include a
request for any of the following ordeds

(@) adivorce order;

(b) an order that a marriage be annulled;

(c) adeclarationsto validity of a marriage, divorce or
annulment;

(d) an order under PadtDivision2 Subdivisior3
authorising a medical procedure.

Response objecting to jurisdiction

A respondent seeking to object to the jurisdiction of the @urt
(@) must file a response to an initiating application; and
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Reply to response to initiating application Division 2
r. 148

(b) is not taken to have submitted to the jurisdiction of the
court by seeking other orders in the response to an
initiating application.

(2) The objection to the jurisdiction must be determined feefmy
other orders sought in the response to an initiating application.

Division 28 Reply to response to initiating application

148 Applicant to reply to response to initiating application

An applicant must file a reply &

(&) inthe response tandnitiating application, the
respondent seeks orders in a cause of action other than a
cause of action specified in the application; and

(b) the applicant seels
() to oppose the orders sought in the response to an
initiating application; or

(i) different orders in the cause of action specified in
the response to an initiating application.

149 Additional party to reply to response to initiating
application

(1) This rule applies if, in a response to an initiating application, a
respondent seeks @i against a person other than the
applicant (aradditional party).

(2) An additional party who seeks to oppose the orders sought in
the response to an initiating application, or who seeks different
orders, must file a reply.
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Division 3 Response to application in a case

r. 150

150

151
1)

(2)

152

153
1)

Division 38 Response to aplication in a case

Response to application in a case

A respondent to an application in a case who seeks to oppose
the application or seeks different orders must file a response to
an application in a case.

Affidavit must be filed with responseto application in a case

A respondent who files a response to an application in a case
must, at the same time, file an affidavit stating the facts relied
on in support of the response to an application in a case.

Subrule(1) does not apply to &sponse to an application in a
case filed in response to an application to review an order of a
registrar.

Affidavit may be filed in reply to response to application in a
case

An applicant may file an affidavit setting out the facts relied on
by theapplicant ifd

(@) arespondent files a response to an application in a case
seeking orders in a cause of action other than a cause of
action specified in the application in a case; and

(b) the applicant opposes the orders sought in the response
to anapplication in a case.

Division 48 Filing and service

Time for filing and service of response or reply

A party may respond to an application by filing and serving a
response (and any affidavit filed with it) at leastags before

the date fixedor the procedural hearing or hearing to which the
response relates.
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(2) If a party wishes to file a reply, the party must file and serve the
reply as soon as possible after the response is received.

(3) All affidavits in a case started by an applicatio a case or a
response to an application in a case must be filed at |elagis2
before the date fixed for the hearing.
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r. 154

Part 106 Ending case without trial
Division 18 Offers to settle
Subdivision 18 General
154, How to make offer
(1) A party may mak an offer to another party to settle all or part

(2)

3)

of a case by serving on the other party an offer to settle at any
time before the court makes an order disposing of the case.

A party may make an offer to settle all or part of an appeal by
serving orthe other party an offer to settle at any time before
the court makes an order disposing of the appeal.
An offer to settled

(@) must be in writing; and

(b) must not be filed.

155 Open and without prejudice offer
(1) An offer to settle is made wiout prejudice (avithout
prejudice offe) unless the offer states that it is an open offer.
(2) A party must not mention the fact that a without prejudice offer
has been made, or the terms of the adfer
(@) in any document filed; or
(b) ata hearingr trial.
(3) If a party makes an open offer, any party may disclose the facts
and terms of the offer to other parties and the court.
(4) Subrule(2) does not apply td
(@) an application relating to an offer; or
(b) an application for costs.
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156 How to withdraw offer

(1) A party may withdraw an offer to settle by serving a written
notice on the other party that the offer is withdrawn.

(2) A party may withdraw an offer to settle at any time betore
(@) the offer is accepted; or

(b) the court mkes an order disposing of the application or
appeal to which the offer relates.

(3) A 2"or later offer by a party has the effect of withdrawing an
earlier offer.

157 How to accept offer

(1) A party may accept an offer to settle by notice, in writtnghe
party making the offer.

(2) A party may accept an offer to settle at any time before
(@) the offer is withdrawn; or

(b) the court makes an order disposing of the application or
appeal.

(3) If an offer to settle is accepted, the parties mudgé a draft
consent order.

158 Counter-offer

A party may accept an offer to settle even though the party has
made a counteoffer to settle.

Subdivision 28 Offers to settle in property cases

159 Compulsory offer to settle
(1) This rule applies to property case.

(2) Each party must make a genuine offer to settle to all other
parties withind

(&) 28days after the conciliation conference; or
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Ending case without trial

Division 2 Discontinuing case

r. 160

(3)
160

161

162
1)

(@)

(b) if no conciliation conference has been helddags
after the procedural hearing at which attendanee a
conciliation conference has been dispensed with; or

(c) any further time as ordered by the court.

The offer to settle must state that it is made under this Division.

Withdrawal of offer

A party who withdraws an offer to settle made untes t
Division must, at the same time, make another genuine offer to
settle.

Division 208 Discontinuing case

Term used: case

In this Divisiond
caseincludesd
(@) part of a case; and
(b) an order sought in an application; and

(c) an applicatiorfor a consent order when there is no
current case.

Discontinuing case

A party may discontinue a case by filing a notice of
discontinuance.

A party must apply to the court for permission to discontinue a
case ifd

(&) the case relates tagperty of the parties, or a party,
and1l of the parties dies before the case is determined,;
or

(b) in an application for divorce, there are less thaays
before the date of the hearing.

page 98

Version 00-b0-00 As at 23 Aug 2021

Published on www.legislation.wa.gov.au



Family Court Rules 2021

Ending case without trial Part 10
Summary orders and separate decisions Division 3
r. 163

(3) Discontinuance of a case by a party does not discontinue any
ot her partyodos case.

(4) If a party discontinues a case, another party may apply for costs
within 28 days after the notice of discontinuance is filed.

(5) A party may apply for the case to be stayed until costs are paid
if 0
(@) another party is requideto pay the costs of the party
because of the discontinuance of the case; and

(b) the party required to pay the costs starts another case on
the same, or substantially the same, grounds before
paying the costs.

Division 38 Summary orders and separate deisions

163 Application for summary orders

A party may apply for summary orders after a response has been
filed if the party claims, in relation to the application or
response, that

(a) the court has no jurisdiction; or

(b) the other party has nedal capacity to apply for the
orders sought; or

(c) itis frivolous, vexatious or an abuse of process; or
(d) there is no reasonable likelihood of success.

164. Application for separate decision
A party may apply for a decision on any issue, if thesien
may o
(@) dispose of all or part of the case; or
(b) make a trial unnecessary; or
(c) make a trial substantially shorter; or
(d) save substantial costs.
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r. 165

165. What court may order under this Division

On an application under this Division, tbeurt mayd
(@) dismiss any part of the case; or
(b) decide an issue; or
(c) make afinal order on any issue; or
(d) order a hearing about an issue or fact; or

(e) with the consent of the parties, order arbitration about
the case or part of the case.

Division 40 Consent orders

166. How to apply for consent order

(1) A party may apply for a consent ordier
(&) inacurrent casé
() orally, during a hearing or a trial; or
(i) by lodging a draft consent order; or

(i) by tendering a draftonsent order to a judicial
officer during a court event;

or
(b) if there is no current case, by filing an application for
consent orders.
(2) A party who files an application for a consent order if there is
no current case mudt
(@) lodge a draft onsent order; or
(b) tender a draft consent order to a judicial officer during a
court event.
(3) A draft consent order muét

(a) setout clearly the orders that the parties ask the court to
make; and

(b) state that it is made by consent; and
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(c) besigned by each of the parties.

(4) Subrule(1)(b) does not apply if a party applies for a consent
orderd

(a) for stepparent maintenance; or
(b) relying on a crossesting law; or
(c) approving a medical procedure; or

(d) for a parenting order whesection92 of the Act or the
Family Law Act sectior65G applies; or

(e) for an order under a Child Support Act.

(5) A party applying for a consent order in a case specified in
subrule(4) must file an initiating application as soon as the
consent is remved.

167. Consent parenting orders and allegations of abuse or family
violence

(1) This rule applies if an application is made to the court in a
current case for a parenting order by consent.

(2) If an application is made orally during a hearing alteach
party, or i f representédd by a | awyer

(@) must advise the court whether the party considers that
the child concerned has been, or is at risk of being,
subjected to or exposed to abuse, neglect or family
violence; and

(b) must advise the court whether the party considers that
the party, or another party to the proceedings, has been,
or is at risk of being, subjected to family violence; and

(c) if allegations of abuse or family violence have been
made, must explain to the abhow the order attempts
to deal with the allegations.
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(3) For any other application each party, or if represented by a
|l awyer, thed partyds | awyer

(@) must certify in an annexure to the draft consent order
whether the party considers that the coideicerned has
been, or is at risk of being, subjected to or exposed to
abuse, neglect or family violence; and

(b) must certify in the annexure whether the party considers
that the party, or another party to the proceedings, has
been, or is at risk of begn subjected to family violence;
and

(c) if allegations of abuse or family violence have been
made, must explain in the annexure how the order
attempts to deal with the allegations.

168 Notice to superannuation trustee

(1) This rule applies in a propgrtase if a party intends to apply
for a consent order which is expressed to bind the trustee of an
eligible superannuation plan.

(2) The party must, not less than @8ys before lodging the draft
consent order or filing the application for consent ordeosify
the trustee of the eligible superannuation plan in writing of the
following &

(@) the terms of the order that will be sought to bind the
trustee;

(b) the next court event (if any);

(c) that the parties intend to apply for the order sougha if n
objection to the order is received from the trustee within
the time specified in subru(8);

(d) thatif the trustee objects to the order sought, the trustee
must give the parties written notice of the objection
within the time specified in subru(8).
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(3) If the trustee does not object to the order sought withita38
after receiving notice under subryl®, the party may file the
application or lodge the draft consent order.

(4) Despite subrul€3), if, after service of notice under subr(®
on the trustee, the trustee consents, in writing, to the order being
made, the parties may file the application for a consent order or
lodge the draft consent order.

169, Dealing with consent order

If a party applies for a consent order, the court hay
(&) make an order in accordance with the orders sought; or
(b) require a party to file additional information; or
(c) list the application for a procedural hearing; or
(d) dismiss the application.

170. Lapsing of respondentds consent

A r e s p consgeattotardapplication that an order be made
in the same terms as the draft consent order attached to an
application for consent orders lapse8 if

(&) 90days have passed since the date of the affidavit in the
application for consent orders; and

(b) the application for consent orders has not been filed.
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case manag e

171

Part 116 Case management

Division1o Court 0s

General powers

powers of

The court may, in relation to a matter specified in colunuof
an item to the Table, exercise any of poevers specified in
column2 of that item to achieve the main purpose of these

rules.

Table

Column 1
Item Subject

Column 2
Power

1. Attendance (a)

(b)

Order a party to attendl
(i) a procedural hearing;

(i) a family consultant;

(iif) family counselling or
family dispute
resolution;

(iv) a conference or other
court event;

(v) a postseparation
parenting program;

require a par

lawyer or an independent

childrends | 4
court
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r.171

Item

Column 1
Subject

Column 2
Power

Case developmer

(@)
(b)

(©)
(d)

(e)

(f)

Consolidate case

order that part of a case be
dealt with separately;

decide the sequence in whig
issues are to be tried;

specify the facts that are in
dispute, state the issues anc
make procedural orders abg
how and when the case will
be heard or tried,;

with the consent of the
parties, order that a case or
part of a case be submitted
arbitration;

order a party to provide
particulars, or further and
better particulars, of the
orders sought by that party
and the basis on which the
orders are soun.

Conduct of case

(@)

(b)

()
(d)
(e)

Hold a court event and
receive submissions and
evidence by electronic
communication;

postpone, bring forward or
cancel a court event;

adjourn a court event;
stay a case or part of a case

make orders in thabsence o
a party;
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Courtods

Item

Column 1
Subject

Column 2
Power

(f)
(9)

(h)

)

(k)
U

(m) for a fee that is required by

deal with an application
without an oral hearing;

deal with an application with
written or oral evidence or, i
the issue is a question of lay
without evidence;

allow an application to be
made orally;

determine an apjgiation
without requiring notice to bg
given;

order that a case lose listing
priority;

make a selexecuting order;

make an order granting
permission for a party to
perform an action if a
provision of the rules
requires a party to obtain thg
permission;

law to be paid order that
the fee must be paid by a
specified date

172 Failure to comply with legislative provision or order

(1) If a step is taken after the time specified for taking the step by

these ruls, the regulations or a procedural order, the step is of

no effect.

page 106

Version 00-b0-00 As at 23 Aug 2021

Published on www.legislation.wa.gov.au



Family Court Rules 2021

Case management Part 11
Courtds powers of Division 1
r.173

(2) If a party does not comply with these rules, the regulations or a
procedural order, the court may

(@)
(b)
(©)
(d)

(e)
(f)

(9)

dismiss all or part of the case; or
set aside a step taken or an omede; or
determine the case as if it were undefended; or

make any of the orders specified in the Table to
rulel171; or

order costs; or

prohibit the party from taking a further step in the case
until the occurrence of a specified evennt;

make any other order the court considers necessary,
having regard to the main purpose of these rules.

173 Relief from orders

(1) A party may apply for relief frond

(@)
(b)

the effect of rulel72(1); or
an order under rulg&72(2).

(2) Indetemining an application under subryle), the court may
considerd

(@)

whether there is a good reason for the-nompliance;
and

(b) the extent to which the party has complied with orders,
legislative provisions and the pagtion procedures; and

(c) whether the norwompliance was caused by the party or
the partyés | awyer; and

(d) the impact of the nenompliance on the management of
the case; and

(e) the effect of norcompliance on each other party; and

() costs; and
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(g) whether the applicant shlal be stayed from taking any
further steps in the case until the costs are paid; and

(h) if the application is for relief from the effect of
rule 172(1), whether all parties consent to the step being
taken after the specified time.

174 Certificate of vexatious proceedings order
(1) A request under the Family Law Act sectit®?QC(1) for a
certificate relating to a vexatious proceedings order fust
(&) be in writing; and
(b) include the following informatiod

(i) the name and address of the pens@aking the
request;

(i) the personds interest i n makin

(2) The request must be lodged in the Registry in which the
vexatious proceedings order was made.

(3) For the purposes of the Family Law Act secti@2QC(2)(b),
the certificate musspecify the following informatiod

(@) the name of the person subject to the vexatious
proceedings order;

(b) if applicable, the name of the person who applied for the
vexatious proceedings order;

(c) the orders made by the court undection102QB(2) of
that Act.

175 Application for leave to institute proceedings after vexatious
proceedings order made

(1) This rule applies if a court has made an order under a legislative
provision specified in subrul@) and the person against whom
the order was made applies for leave to institute or continue
proceedings.
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r.176

(2) The legislative provisions afe

(a) section242 of the Act or the Family Law Act
section102QB(2); or

(b) the Family Law Act sectiof18(1)(c) or (2) as in force
immediatey before the commencement of thecess to
Justice (Federal Jurisdiction) Amendment 2a1.2
(Commonwealth) Schedu&
(3) An application under this rule must Be
(@) inthe form of an application in a case; and
(b) made without notice to any otheany.
(4) On the first court date for the application, the court ahagniss
the application od
(@) order the person 1®
() serve the application and affidavit; and

(i) file and serve any further affidavits in support of
the application;

and
(b) list the application for hearing.

176 Dismissal for want of prosecution

(1) If a party has not taken a step in a case fgedr, the court
may o

(@) dismiss all or part of the case; or

(b) order an act to be done within a fixed time, in default o
which the partyds application wil

(2) The court must not make an order under suljl@nless, at
least 14days before making the order, the court has given the
parties written notice of the date and time when it will consider
whether © make the order.
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(3) A party may apply for the case to be stayed until costs are paid
if
(&) an application is dismissed under subile and

(b) another party is ordered to pay the costs of the party;
and

(c) Dbefore the costs are paid, the pamglered to pay them
starts another application on the same or substantially
the same grounds.

Division 208 Limiting issues
Subdivision 18 Admissions

177 Request to admit

(1) A party may, by serving a notice to admit on another party, ask
the othemparty to admit, for the purposes of the case only, that a
fact is true or that a document is genuine.

(2) A notice to admit must include a note to the effect that, under
rule 178(2), failure to serve a notice disputing a fact or
document will result in th party being taken to have admitted
that the fact is true or the document is genuine.

(3) If a notice to admit mentions a document, the party serving the
notice must attach a copy of the document to the notice,
unlessd

(@) the other party has a copf/tbe document; or
(b) itis not practicable to attach the copy to the notice.

(4) If subrule(3)(b) applies, the party mudt
(& inthe noticed
() identify the document; and

(i) specify a convenient place and time at which the
document may benspected;

and
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(b) produce the document for inspection at the specified
place and time.

178 Notice disputing fact or document

(1) If a party who is served with a notice to admit seeks to dispute a
fact or document specified in the notice, the partytrees/e on
the party who served the notice, withindalys after it was
served, a notice disputing the fact or document.

(2) If a party does not serve a notice in accordance with sufdryle
the party is taken to admit, for the purposes of the case only,
that the fact is true or the document is genuine.

(3) A party may be ordered to pay the costs of prodf if

(@) the party serves a notice disputing a fact or document;
and
(b) the fact or the genuineness of the document is later
proved in the case.
179. Withdrawing admission

(1) Inthis ruled
admissionincludes an admission in a document in the case or
taken to be made under rulé8(2).

(2) A party may withdraw an admission that a fact is true or a
document is genuine sonbryhewi th t he
consent of all parties.

(3) When allowing a party to withdraw an admission, the court may
order the party to pay any ot her

Subdivision 26 Amendment
180 Amendment by party or court order

(1) A party who has filed an application or response may amend the

application or respongi
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Family Court Rules 2021

Part 11 Case management
Division 2 Limiting issues
r.181

(a) for a case started by an initiating applicatiion

() atany time before the readiness hearing or the
time at which the case is allocated a date for trial,
whichever is the earlier; or

(i) if the court gives permission, at a later time;
and
(b) for an application in a cage
(i) ator before the first court date; or

(i) at any later time, with the consent of the other
parties or by order of a court;

and

(c) for all other applications, at any time, with the consent
of the other parties or by order of a court.

(2) A party must amend the form in accordance with this
Subdivision if the party

(&) has filed an initiating application or response to an
initiating application; and

(b) seeks to add or substitute another cause of action or
another person as a party to the case.

(3) If an amendment specified in subr@@® is made after the first
court date, the Registry Manager must set a date for afurth
procedural hearing.

(4) If adate is set for a further procedural hearing, the party
amending the initiating application or response to an initiating
application under subrul@) must give each other party written
notice of the hearing.

181 Time limit for amendment

A party who has been given permission by the court to amend
an application must do so withindays after the order is made.
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Case management Part 11
Venue Division 3
r.182

182 Amending document
(1) A party must amend a document by filing a copy of the
documen®
(a) with the amenndhent clearly marked; and
(b) if the document is amended by order, endorsed with the
date when the order and amendment are made.
(2) If the court gives permission for a party to amend a document,
the permission is taken to be given by court order.
183 Response to amended document
If an amended document that has been served on a party affects
a document (thaffected documentpreviously filed by the
party, the party may amend the affected docuréent
(&) in accordance with rul&82; and
(b) not more han 14days after the amended document was
served on the party.
184. Disallowance of amendment
The court may disallow an amendment of a document.
Division 30 Venue
Subdivision 18 Open court and chambers
185 Cases in chambers
(1) Subject tesubrule(2), a judicial officer may exercise their
jurisdiction in chambers.
(2) A trial must be heard in open court.
(3) Proceedings in the court (other than a trial) may be heard in
chambers.
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Part 11 Case management
Division 3 Venue
r.186

(4) A judicial officer who determines a case in chamberstmu
record the followingd

(@) the file number;

(b) the names of the parties;

(c) the date of the determination;
(d) the orders made.

(5) If ajudgment is given in proceedings
(@) the judgment must be pronounced in open court; and

(b) if the reasns for judgment are reduced to writidgthe
written reasons must be published by delivering them to
the registrar or an associate in open court.

Subdivision 20 Transferring case

186. Transfer to another court or registry

A party may apply to have as=0
(@) heard at another place; or

(b) transferred to another registry or a court exercising
jurisdiction under the Act or the Family Law Act.

187. Factors that may be considered for transfer

(1) In making a decision under rul86 or in deciding wheer to
remove a case from another court under the Family Law Act
section46(3A), the court may considér

(@) the public interest; and

(b) whether the case, if transferred or removed, is likely to
be dealt withd

() atless cost to the parties; or

(i) at more convenience to the parties; or
(i) earlier;
and
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Case management Part 11
Venue Division 3
r.188

(c) the availability of a judicial officer specialising in the
type of case to which the application relates; and

(d) the availability of particular procedures appropriate to
the case; and

(e) the financial value of the claim; and

(H the complexity of the facts, legal issues, remedies and
procedures involved; and

(g) the adequacy of the available facilities, having regard
tod

(i) any disability of a party or witness; and
(i) anysafety concerns;
and
(h) the wishes of the parties.

(2) Subrule(1) does not apply t&

(&) acase raising, or relying on, a cre&sting law in
which a party objecting to the case being heard in the
court applies to have the case transferred tthano
court; or

(b) the transfer of a case under the Corporations Act; or

(c) acase that must be transferred in accordance with a
legislative provision.

Subdivision 38 Transfer of court file

188 Transfer between courts

If an order is made to transfer remove a case from the court
to another court, the Registry Manager, after receiving the file,
mustd

(@) fix a date for a procedural hearing; and
(b) give each party notice of the date fixed.
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Part 12 Court events
Division 1 Application of Part
r.189

Part 120 Court events

Division 10 Application of Part

189 Application of Part

This Part applies to all initiating applications, exoépt
(@) a medical procedure application; and
(b) a maintenance application; and
(c) achild support application or appeal; and

(d) an application for an order that a mage is a nullity or
a declaration as to the validity of a marriage, divorce or
annulment.

Division 20 Specific court events

190 Property case: exchange of documents before first court
date

At least 2days before the first court date in a propertyecas
each party must, as far as practicable, exchange with each other
party a copy of all of the following documerdts

@ a copy of the partyds 3 most rece
assessments;

(b) if relevant, documents about any superannuation interest
of the party, includind

(i) if not already filed, the completed
superannuation information form for the
superannuation interest, or if the fund to which
the form relates is an accumulation fund, the
2 most recent member benefit statements
received by th person relating to the fund; and

(i) if the party is a member of a seffanaged
superannuation fund, a copy of the trust deed and
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Court events Part 12
Specific court events Division 2
r.190

the 3most recent financial statements for the
fund;

(c) for a corporation in relation to which a party has a duty
of disclosure under rul&999

(i)

(ii)

(iii)

a copy of the financial statements for the 3 most
recent financial years, including balance sheets,
profit and loss accounts, depreciation schedules
and taxatiorreturns; and

a copy of the corporati.i

return that lists the directors and shareholders;
and

if relevant, a copy of
constitution;

(d) for a trust in relation to which a party has a duty of
disclosure uder rule1990

(i)

(ii)

a copy of the financial statements for then@st
recent financial years, including balance sheets,
profit and loss accounts, depreciation schedules
and taxation returns; and

a copy of the trust deed;

(e) for a partnership in tation to which a party has a duty
of disclosure under rul&9949

(i)

(ii)

a copy of the financial statements for then@st
recent financial years, including balance sheets,
profit and loss accounts, depreciation schedules
and taxation returns; and

a opy of the partnership agreement;

() for a person or entity specified in paragrda)) (c), (d)
or (e), any business activity statements for the
12 months ending immediately before the first court

date;
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Part 12 Court events
Division 2 Specific court events
r.191

(g) unless the value is agreed, a market apgdraisan
opinion as to value in relation to any item of property in
which a party has an interest.

191 Exchange of documents before conciliation conference

(1) This rule applies to a party to a property case in which the
parties are required to attendanciliation conference.

(2) Within 28days prior to the conciliation conference, each party
must, as far as practicable, exchange with each otherdarty

() if not already exchanged, a copy of all the documents
specified in rulel90; and

(b) any othedocuments ordered to be exchanged.
(3) By no later than 1dlays prior to the conciliation conference

each party must file, and must serve on each other party, a
completed conciliation conference particulars form.

(4) At the conclusion of the conciliatioconference, each
conciliation conference particulars form that has been filed must
be eithe®

(a) returned to the party that filed it; or
(b) deleted or otherwise disposed of by the Registry
Manager.

192 Conduct of conciliation conference

(1) A corciliation conference must be conducted by a judicial
officer.

(2) Each party at a conciliation conference must make a genuine
effort to reach agreement on the matters in issue between them.
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Court events Part 12
Attendance at court events Division 3
r. 193

Division 30 Attendance at court events

193 Partyds attendance

1) A party and the partyodés | awyer (if
procedural hearing or conciliation conference.

(2) Subrule(1) does not apply if the parties are seeking a consent
order that will finally dispose of the case.

194 Attendance by electroniccommunication

Rules81 and82 apply in relation to the use of electronic
communication to attend a court event (other than a trial) as if
the court event were a hearing.

195 Failure to attend court events
(1) If an applicant does not attend a procethearing, the court
mayd
(&) dismiss the application; or
(b) make an order for the future conduct of the case.
(2) If arespondent does not attend a procedural hearing, the court
may o

(a) if the respondent has not filed a response to an initiating
application, make the order sought in the application; or

(b) list the case for dismissal or hearing on an undefended
basis; or

(c) make an order for the future conduct of the case.
(3) If a party does not attend a conciliation conference, the court
may 0

(@) list the case for dismissal or hearing on an undefended
basis; and

(b) make an order for the future conduct of the case.
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Part 12 Court events
Division 4 Adjournment and postponement of procedural hearings
r.196

Division 48 Adjournment and postponement of procedural
hearings

196 Administrative postponement of procedural hearing

(1) If the applicant and any party served agree that a procedural
hearing should not proceed on the date fixed for it, the applicant
and any party served may jointly request the Registry Manager
to postpone the hearing.

(2) Arequest mush

(& be in writing; and

(b) specify why it is appropriate to postpone the hearing;
and

(c) specify the date to which the event is sought to be
postponed; and

(d) be signed by each party making the request or the
partyodés | awyer; and

(e) Dbe received by the Registry May& no later than
12noon on the day before the date fixed for the hearing.
(3) If arequestis made, the Registry Manager must tell the
partiesd
(&) that the hearing has been postponed; and
(b) the date to which it has been postponed.

(4) The Registy Manager must not postpone a procedural hearing
more than twice under this rule.

(5) If practicable, a hearing must not be postponed to a date that is
more than 8veeks after the date fixed for the hearing.
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Disclosure Part 13
Disclosure between parties Division 1
r.197

Part 130 Disclosure

Division 18 Disclosurebetween parties
Subdivision 18 General duty of disclosure

197. General duty of disclosure

(1) Subject to subruléld), each party to a case has a duty to the
court and to each other party to give full and frank disclosure of
all information relevant to #hcase, in a timely manner.

(2) The duty of disclosure starts with the qaetion procedure for a
case and continues until the case is finalised.

(3) This rule does not apply to a respondent in an application
alleging contravention or contempt.

Subdivision 28 Duty of disclosure in financial cases

198 Purpose of this Subdivision

(1) This Subdivision sets out the duty of disclosure required by
parties to a financial case.

(2) This Subdivision does not apply to a party to a property case
who is not a pdy to the marriage or de facto relationship to
which the application relates, except to the extent that the
partyods financial <circumstances are
dispute.

199, Full and frank disclosure

(1) Inthis ruled

legal entitymeans a cqoration (other than a public company),
trust, partnership, joint venture business or other commercial
activity.
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Part 13 Disclosure
Division 1 Disclosure between parties
r. 199

(2) A party to a financial case (including a payee or other
respondent to an enforcement application) must make full and
frank disclosureofte part yos

includingd

financi al

@ the partydos earnings, i ncl
assigned to another party, person or legal entity; and

(b) any vested or contingent interest in property; and

(c) any vested or contingent intsten property owned by a
legal entity that is fully or partially owned or controlled
by a party; and

(d) anyincome earned by a legal entity fully or partially
owned or controlled by a party, including income that is
paid or assigned to any other paggrson or legal
entity; and

(e) the partyds other financi al

(H any trustd
of which the party is the appointor or trustee; or

(i)
(ii)

(iii)

(iv)

v)
(vi)

of whi ch the

party, or

de facto partner, is an eligible beneficiaryt@as

capital or income; or

of which a corporation is an eligible beneficiary

as to capital

or i ncome

child, spouse or de facto partner, is a shareholder
or director of the corporation; or

over which the party has adyrect or indirect

power or control; or

of which the party has the direct or indirect
power to remove or appoint a trustee; or

of which the party has the power (whether
subject to the concurrence of another person or

not) to amend the terms; or
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Family Court Rules 2021

Disclosure Part 13
Disclosure between parties Division 1
r. 200

(vii)  of which the party has the power to disapprove a
proposed amendment of the terms or the
appointment or removal of a trustee; or

(viii)  over which a corporation has a power specified
in any of subparagraplts) to (vii), if the party,
orthepartybés child, spouse or de
a director or shareholder of the corporation;

and

(g) any disposal of property (whether by sale, transfer,
assignment or gift) made by the party, a legal entity
specified in paragrap(t), a corporation or &ust
specified in paragrapth) that may affect, defeat or
deplete a claind

() inthe 12months immediately before the
separation of the parties; or

(i)  since the final separation of the parties;
and
(h) liabilities and contingent liabilities.
(3) Subrule(2)(g) does not apply to a disposal of property made

with the consent or knowledge of the other party or in the
ordinary course of business.

200 Financial statement

(1) A party starting, or filing a response or reply to, a financial case
(exaept by an application for consent orders) must file a
financial statement at the same time.

(2) If a party is aware that the completion of a financial statement
will not fully discharge the duty to make full and frank
disclosure, the party must also fda affidavit giving further
particulars.
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Part 13 Disclosure
Division 2 Duty to disclose documents
r. 201

201 Amendment of financial statement

I f a partyés financi al circumstances
from the information set out in the financial statement or the

affidavit filed under rul00, the party mustyithin 21 days

after the change of circumstances, éle

(@) anew financial statement; or

(b) if the amendments can be set out clearly in\80fds or
|l ess, an affidavit containing det
changed financial circumstances.

Division 20 Duty to disclose documents

Subdivision 10 Disclosure of documents for all cases

202 Duty to disclose documents

The duty of disclosure applies to each documentdhat

(&) is or has been in the possession, or under the control, of
the party disclosinthe document; and

(b) isrelevant to an issue in the case.

203 Use of documents

A person who inspects or copies a document, in relation to a
case, under these rules or an okler

(@) must use the document for the purpose of the case only;
and

(b) must not otherwise disclose the contents of the
document, or give a copy of it, to any other person
without the courtds permission.
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Disclosure Part 13
Duty to disclose documents Division 2
r. 204

204. Inspection of documents

(1) A party may, by written notice, require another party to provide
a copy of, or produce fonspection, a document referreddo

(@) inadocument filed or served by a party on another party

or independent childrends | awyer;
(b) in correspondence prepared and sent by or to another
party or independent childrends |

(2) A partyrequired to provide a copy of a document must provide
the copy within 2Xdays after receiving the written notice.

205. Production of original documents

A party may, by written notice, require another party to produce
for inspection an original documefitihe document is a
document that must be produced under the duty of disclosure.

206. Disclosure by inspection of documents
(1) If a party is required to produce a document for inspection under
rule 204 or205, the party musi

(@) notify, in writing, the party requesting the document of a
convenient place and time to inspect the document; and

(b) produce the document for inspection at that place and
time; and

(c) allow copies of the document to be made at the expense
of the party requesting it.

(2) The time fixed under subru{@)(a) must be within 2tlays after
the party receives a written notice under 20& or205 or as
otherwise agreed.

207. Costs of inspection

A party who fails to inspect a document under a notice given
under rule204,2050r 216(3)(a) may not later do so unless the
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Part 13 Disclosure
Division 2 Duty to disclose documents
r. 208

party tenders an amount for the reasonable costs of providing
another opportunity for inspection.

208 Documents that need not be produced
Subject to rul@80, a party must disclose, but need not produce
to theparty requesting id

(@) adocument for which there is a claim for privilege from
disclosure; or

(b) adocument a copy of which is already disclosed, if the
copy contains no change, obliteration or other mark or
feature that is likely to affect the mome of the case.

209 Objection to production

(1) This rule applies iB
(@) a party claim®
(i) privilege from production of a document; or
(i)  that the party is unable to produce a document;
and
(b) another party, by written notice, challesgthe claim.
(2) The party making the claim must, withird@ys after the other

party challenges the claim, file an affidavit setting out details of
the claim.

210 Consequence of notisclosure

If a party does not disclose a document as required timetss
rulesd

(@) the partyd
(i) must not offer the document, or present evidence
of its contents, at a hearing or trial without the
ot her partyds consent or the
and
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Disclosure Part 13
Duty to disclose documents Division 2
r.211

(i)  may be guilty of contempt for not disclosing the

documentand
(i)  may be ordered to pay costs;
and
(o) the court may stay or dismiss alll
case.

211 Undertaking by party

1) A party (except an independent child
written noticed

(a) stating that the party
(i) bhas read Division and2; and

i) i s aware of the partyodos duty t
ot her party (including any 1ind
lawyer) to give full and frank disclosure of all
information relevant to the issues in the case, in a
timely manner,

and

(b) undertaking to the court that, to
knowledge and ability, the party has complied with, and
will continue to comply with, the duty of disclosure; and

(c) acknowledging that a breach of the undertaking may be
contemptof court.

(2) A party commits an offence if the party makes a statement or
signs an undertaking the party knows, or should reasonably
have known, is false or misleading in a material particular.

Penalty for this subrule: a fine of $80.

(3) If the caurt makes an order against a party under se2®dnof
the Act or the Family Law Act sectidi2AP in respect of a
false or misleading statement specified in subfjethe party
must not be charged with an offence against sulf2)yle
respect of thastatement.
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Part 13 Disclosure
Division 2 Duty to disclose documents
r.212

(4) A notice under subrul@l) must comply with ruld83(1) or(2)
and state as followd

This Notice is filed in accordance with tRamily Court
Rules2021rule211.

| [insert name]:

(@) have read theéamily Court Rule021Part13
Divisionsl and2; and

(b) am aware of my duty to the court and to each
other party (including any independent
chil drenés | awyer) to give ful
disclosure of all information relevant to the
issues in the case, in a timely manner; and

(c) undertaked the court that, to the best of my
knowledge and ability, | have complied with,
and will continue to comply with, my duty of
disclosure.

| understand the nature and terms of this undertaking and
that if | breach the undertaking, | may be guilty of
contempt of court.

212 Time for filing undertaking

A notice under rul11 must be filed at least 2fys before the
readiness hearing.

Subdivision 28 Disclosure of documents for certain applications

213 Application of Subdivision

This Subdivision pplies tod
(&) an application for divorce; and
(b) an application in a case; and
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Disclosure Part 13
Duty to disclose documents Division 2
r.214

(c) an application for an order that a marriage is a nullity or
a declaration as to the validity of a marriage, divorce or
annulment; and

(d) a maintenance applicatioand

(e) a child support application or appeal; and
(H a contravention application; and

(g) a contempt application.

214, Party may seek order about disclosure
A party to an application to which this Subdivision applies may
seek only the following orae about disclosuré
(a) that another party deliver a copy of a document;

(b) that another party produce a document for inspection by
another party.

Subdivision 38 Disclosure of documents: initiating applications

215 Application of Subdivision

(1) This Subdivision applies to all initiating applications, exaept

(@) an application for an order that a marriage is a nullity or
a declaration as to the validity of a marriage, divorce or
annulment; or

(b) a maintenance application; or
(c) achild supprt application or appeal; or
(d) aninitiating application seeking an interim, procedural,
ancillary or other incidental order.
(2) This Subdivision does not affedt

(@) the right of a party to inspect a document, if the party
has a common interest the document with the party
who has possession or control of the document; or

(b) another right of access to a document other than under
this Subdivision; or
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Part 13 Disclosure
Division 2 Duty to disclose documents
r.216

(c) an agreement between the parties for disclosure by a
procedure that is not describediis Subdivision.

216 Disclosure by service of list of documents

(1) A party (therequesting party may, by written notice, ask
another party (thdisclosing party to give the requesting party
a list of documents to which the duty of disclosure applies.

(2) The disclosing party must, within 2fays after receiving the
notice, serve on the requesting party a list of documents

identifying &
(&) the documents to which the duty of disclosure applies;
and

(b) the documents no longer in the disclosingypdits
possession or control to which the duty would otherwise
apply (with a brief statement about the circumstances in
which the documents | eft the part
control); and

(c) the documents for which privilege from production is
claimed.
(3) The requesting party may, by written notice, ask the disclosing
party tod
(&) produce a document for inspection; or
(b) provide a copy of a document.
(4) The disclosing party must, within Days after receiving a
notice under subrul@)(b), give the rquesting party, at the

requesting partyods expense, the copi
copies of documents

(@) in relation to which privilege from production is

claimed; or
(o) that are no |l onger in the disclos
control.
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Disclosure Part 13
Duty to disclose documents Division 2
r.217

(5) If adocument that must be disclosed is located by, or comes
into the possession or control of, a disclosing party after
disclosure under subru(@), the party must disclose the
document within ®ays after it is located or comes into the
partyds podrghbessi on o

217. Disclosure by inspection of documents

(1) This rule applies iB
(@) a party has requested the production of a document for
inspection under rul216(3)(a); or

(b) itis not convenient for a disclosing party to provide
copies of documes under rul16(3)(b) because of the
number and size of the documents.

(2) The disclosing party must, within Hys after receiving the
notice under rul@16(3)d

(&) notify the requesting party, in writing, of a convenient
place and time at whichéhldocuments may be
inspected; and

(b) produce the documents for inspection at that place and
time; and

(c) allow copies of the documents to be made at the
requesting partyds expense.

218 Application for disclosure order

(1) A party may apply to a coufor an order thad

(@) another party comply with a request for a list of
documents in accordance with r@g6; or

(b) another party disclose a specified document or class of
documents by providing to the other party a copy of the
document, or each dament in the class, for inspection
by the other party; or

(c) another party produce a document for inspection; or

As at 23 Aug 2021 Version 00-b0-00 page 131

Published on www.legislation.wa.gov.au



Family Court Rules 2021

Part 13 Disclosure
Division 2 Duty to disclose documents
r.218

(d) a party file an affidavit stating

() that a specified document or class of documents
does not exist or has never existed; or

(i)  the circumstances in which a specified document
or class of documents ceased to exist or passed
out of the possession or control of that party;

or

(e) the party be partly or fully relieved of the duty of
disclosure.

(2) A party making an applicatiomder subrulél) must satisfy the
court that the order is necessary for disposing of the case or an
issue or reducing costs.

(3) In making an order under subry{lB®, the court may considér

(&) whether the disclosure sought is relevant to an issue in
dispute; and

(b) the relative importance of the issue to which the
document or class of documents relates; and

(c) the likely time, cost and inconvenience involved in
disclosing a document or class of documents taking into
account the amount of the prafye or complexity of the
corporate, trust or partnership interests (if any), involved
in the case; and

(d) the likely effect on the outcome of the case of
disclosing, or not disclosing, the document or class of
documents.

(4) If the disclosure of a docuent is necessary for the purpose of
resolving a case at the conciliation conference, a party (the
requesting party may, at the first court event, seek an order that
another party)

(a) provide a copy of the document to the requesting party;
or
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(b) produce the document to the requesting party for
inspection and copying.

(5) The court may only make an order under subfjen
exceptional circumstances.

(6) If a party objects to the production of a document for inspection
or copying, the court may ipsct the document to decide the
objection.

219 Costs of compliance
If the cost of complying with the duty of disclosure would be
oppressive to a party, the court may order another paéty to
(&) pay the costs; or
(b) contribute to the costs; or
(c) give security for costs.
220. Electronic disclosure
The court may make an order directing disclosure of documents
by electronic means.
Division 38 Answers to specific questions
221 Application of Division
This Division applies to all applications &gy final orders,
except the following
(&) an application for an order that a marriage is a nullity or
a declaration as to the validity of a marriage, divorce or
annulment;
(b) a maintenance application;
(c) achild support application or appeal.
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222
1)

(2)

3)

(4)

(5)

223
1)

(@)

3)

Service of specific questions

After a case has been the subject of a conciliation conference or
entered into a defended list (whichever occurs first) a party (the
requesting party may serve on another party (#weswering

party) a request to amger specific questions.

A party may only serve &et of specific questions on another
party.
The specific questions mudt

(&) be in writing; and

(b) be limited to 2@questions (with each question taken to
be 1specific question); and
(c) notbe vexatious or oppressive.
If an answering party is required, by a written notice served
under rule216 or an order, to give the requesting party a list of
documents, the answering party is not required to answer the

guestions until the time for dibsure under Divisio2 or the
order has expired.

The requesting party must serve a copy of any request to answer
specific questions on all other parties.

Answering specific questions

A party on whom a request to answer specific quest®ns i
served must answer the questions in an affidavit that is filed and
served on each person to be served withidd@k after the
request was served.
The party must, in the affidavit

(@) answer, fully and frankly, each specific question; or

(b) obect to answering a specific question.

An objection under subrul@)(b) mustd
(a) specify the grounds of the objection; and
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(b) briefly state the facts in support of the objection.

224, Orders in relation to specific questions

(1) A party may aply to a court for an ordey

(@) that a party comply with rul223 and answer, or further
answer, a specific question served on the party under
rule222; or

(b) determining the extent to which a question must be
answered; or

(c) requiring a party totate specific grounds of objection;
or

(d) determining the validity of an objection; or

(e) that a party who has not answered, or who has given an
insufficient answer, to a specific question be required to
attend court to be examined.

(2) In consideringvhether to make an order under sub(dlg the
court may take into account whetltder

(&) the requesting party is unlikely, at the trial, to have
another reasonably simple and inexpensive way of
proving the matter sought to be obtained by the specific
guestions; and

(b) answering the questions will cause unacceptable delay
or undue expense; and

(c) the specific questions are relevant to an issue in the case.

Division 48 Information from non -parties

225 Purpose of Division

This Division sets out theformation a party may require from
an employer of a party to a financial case.
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226. Employment information
(1) A court may order a party to advise the court, in writing, within
a specified time, od

@ the name and addr essiftbef t he party
party has more thanémployer, each of those
employers; and

(b) other information the court considers necessary to
enable an employer to identify the party.
(2) Subrule(3) applies ifd

(@) a party (theequesting party requests the employef
another party (themployegto give particulars about

) the employerodos indebtedness to

(i) the empl oyeeds present rate of
the earnings of the employee that became
payable during a specified period; or
(i) the empl oyeeds conditions of e
and

(b) the employer refuses, or fails to respond to, the
requesting partyds request.

(3) The requesting party may apply for an order that the employer
advise the court, in writing, within a specified timétlee
particulars specified in subru(2)(a).
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227
1)

(2)

3)

(4)

(5)

Part 1406 Property orders

Orders about property

A court may make an order for the inspection, detention,
possession, valuation, insurance or preservation of property
if
(a) the order relates ttné property of a party, or a question
may arise about the property in a case; and

(b) the order is necessary to allow the proper determination
of a case.

The court may order a pardy

(a) to sell or otherwise dispose of property that will
deterior&e, decay or spoil; and

(b) to deal with the proceeds of the sale or disposal in a
certain way.

A party may ask the court to make an order in relation to
property authorising a persondo

(&) enter, or to do another thing to gain entry or acagss t
the property; or

(b) make observations and take photographs of the property;
or

(c) observe or read images or information contained in the
property including, for example, playing a tape, film or
disk, or accessing computer files; or

(d) copy the prperty or information contained in the
property.

If the court makes an order under this rule, it may also order a

party to pay the costs of a person who is not a party to the case
and who must comply with the order.

The court may make an ordender subrul€l) binding on, or
otherwise affecting, a person who is not a party to the case.
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228 Service of application

(1) A party who has applied for an order under 22¢ mus©

(@) make areasonable attempt to find out who has, or
claims to hae, an interest in the property to which the
application relates; and

(b) serve the application and any supporting affidavits on
that person.

(2) The court may allow an application for an order under this Part
to be made without notice.

229 Inspection

A party may apply for an order that the court inspect a place,
process or thing, or witness a demonstration, about which a
guestion arises in a case.

230 Application for Anton Piller order

(1) A party may apply for an Anton Piller ordér

(a) requiringa respondent to permit the applicant, alone or
with another person, to enter the
and inspect or seize documents or other property; and

(b) requiring the respondent to disclose specific information
relevant to the case; and

(c) restaining the respondent, for a specified period of no
more than days, from informing anyone else (other
than the respondentds | awyer) tha
made.

(2) The applicant may apply for an Anton Piller order without
notice to the respondent.

(3) An application for an Anton Piller order must be supported by
an affidavit that include8

(@) a description of the document or property to be seized or
inspected; and
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(b) the address of the premises where the order is to be
carried out; and

(c) thereason the applicant believes the respondent may
remove, destroy or alter the document or property unless
the order is made; and

(d) a statement about the damage the applicant is likely to
suffer if the order is not made; and

(e) a statement about thalue of the property to be seized,;
and

(H if permission is granted, the name of the person (if any)
who the applicant wishes to accompany the applicant to
the respondentds premises.

(4) If an Anton Piller order is made, the applicant must serve a copy
of it on the respondent when the order is acted on.

231 Application for Mareva order

(1) A party may apply for a Mareva order restraining another
person from removing property from Australia, or dealing with
property in or outside Australia, &

(a) the order will be incidental to an existing or prospective
order made in favour of the applicant; or

(b) the applicant has an existing or prospective claim that is
able to be decided in Australia.
(2) The applicant must file with the application an affidaiat
includesd

@ a description of the nature and
property, so far as it is known to the applicant, in and
outside Australia; and

(b) the reason why the applicant beliedes

(i) property of the respondent may be remofrech
Australia; and
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(i)  dealing with the property should be restrained by
order;

and

(c) a statement about the damage the applicant is likely to
suffer if the order is not made; and

(d) a statement about the identity of anyone, other than the
responént, who may be affected by the order and how
the person may be affected; and

(e) if the application is made under subr(dg(b), the
following information about the claid

() the basis of the claim;
(i)  the amount of the claim;

(i) if the applcation is made without notice to the
respondent, a possible response to the claim.

232 Notice to superannuation trustee

(1) This rule applies in a property cas@éif

(a) a party seeks an order to bind the trustee of an eligible
superannuation plan; and

(b) the case has been listed for the first day of the trial.

(2) The party must, not less than @8ys before the first day of the
trial, notify the trustee of the eligible superannuation plan in
writing of the terms of the order that will be soughthet trial to
bind the trustee, and the date of the trial.

(3) If the court makes an order binding the trustee of an eligible
superannuation plan, the party that sought the order must serve a
copy of the order on the trustee of the eligible superannuation
plan in which the interest is held.
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233 Notice about intervention

(1) A person who applies for orders for the alteration of property
interests must serve a written notice on each person whose
interests would be affected by the making of the orders.

(2) The notice musd

(a) state that the person to whom the notice is addressed
may be entitled to become a party to the case under the
section of the Act or the Family Law Act for which the
notice is served; and

(b) include a copy of the application foretlorder sought;
and

(c) state the date of the next relevant court event.
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Part 150 Evidence

Division 18 Children

234 Restriction on childrenbés evidence

(1) A party applying under sectid@2il4A of the Act or the Family
Law Act section100B to adduce the evidence of a child must
file an affidavit tha®

(a) sets out the facts relied on in support of the application;
and

(b) includes the name of a support ersand
(c) attaches a summary of the evidence to be adduced from
the child.
(2) If the court makes an order in relation to an application
mentioned in subrul€l), it may order thad

@ the childds evidence be given by
conference, closed circuit television or other electronic
communication; and

(b) a person named in the order as a support person be
present with the child when the child gives evidence.

235. Family reports

If a family report is prepared in a case, tbeart mayd

@ release copies of the report to e
| awyer, and to an independent <chi

(b) receive the report in evidence; and

(c) permit oral examination of the person making the report;
and

(d) order that theeport not be released to a person or that
access to the report be restricted.
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Division 20 Affidavits

236. No general right to file affidavit

A party may file an affidavit without the leave of the court only
if a provision of the rules or an order oéthourt allows the
affidavit to be filed in that way.

237. Reliance on affidavits

An affidavit filed with an application may be relied on in
evidence only for the purpose of the application for which it was
filed.

238 Form of affidavit

An affidavit mustd

(a) be divided into consecutively numbered paragraphs,
with each paragraph being, as far as possible, confined
to a distinct part of the subject matter; and

(b) state, at the beginning of the first pdge

(i) the file number of the case for whitie
affidavit is sworn; and

(i)  the full name of the party on whose behalf the
affidavit is filed; and

(i) the full name of the deponent;
and
(c) have a statement at the end specifying

(i) the name of the witness before whom the
affidavit is svorn and signed; and

(i) the date when, and the place where, the affidavit
is sworn and signed;

and
(d) bear the name of the person who prepared the affidavit.
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239 Making affidavit

(1) An affidavit must bed
(@) confined to facts about the issueglispute; and
(b) confined to admissible evidence; and
(c) sworn by the deponent, in the presence of a witness; and

(d) signed at the bottom of each page by the deponent and
the witness; and

(e) filed after it is sworn.

(2) Anyinsertion in, or erage or other alteration of, an affidavit
must be initialled by the deponent and the witness.

(3) A reference to a date (except the name of a month), number or
amount of money must be written in figures.

240, Affidavit of illiterate, blind or other person incapable of
signing affidavit

(1) If adeponentis illiterate, blind, or physically incapable of
signing an affidavit, the witness before whom the affidavit is
made must certify, at the end of the affidavit, ihat

(&) the affidavit was read to the dapent; and
(b) the deponent seemed to understand the affidavit; and
(c) for a deponent physically incapable of signing, the
deponent indicated that the contents were true.
(2) If adeponent does not have an adequate command of Edglish

(&) atranslabn of the affidavit and oath must be read or
given in writing to the deponent in a language that the
deponent understands; and

(b) the translator must certify that the affidavit has been
translated.
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241 Documents attached

(1) A reference in this ruleota document being attached to an
affidavit is taken to include a reference to a document being
annexed to an affidavit or being filed as an exhibit to an
affidavit.

(2) If documents are sought to be used in conjunction with an
affidavit in support of ampplication for an interim or
procedural orded

(&) no more than Blocuments are to be attached to an
affidavit of a party; and

(b) no more than Aocuments are to be attached to an
affidavit of a witness.

(3) If documents are sought to be used injgoation with an
affidavit to be relied upon at tridl

(@) no more than 18ocuments are to be attached to an
affidavit of a party; and

(b) no more than Bocuments are to be attached to an
affidavit of a witness.

(4) If a party seeks to rely at a gy or trial on documents that
cannot be attached to an affidavit because of sulizjle
or(3)0
(@) each additional document must be identified in, but not
attached to, the affidavit; and

(b) if the document is in the possession of the party on
whosebehalf the affidavit is filed, a copy must be
served at the same time as #fiedavit is served.

(5) An application to rely on documents that cannot be attached to
an affidavit because of subry®) or(3) may be considered
only at the hearing or triadnd only if the applicant complies
with this rule.
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(6) Each page of an affidavit and of each document attached to the
affidavit must be numbered consecutively, beginning with the
first page of the affidavit and concluding with the last page of
the last document attached.

242 Striking out objectionable material

(1) The court may order material to be struck out of an affidavit if
the materiab

(@) isinadmissible, unnecessary, irrelevant, unreasonably
long, scandalous or argumentative; or

(b) sets out the opinion of a person who is not qualified to
give it

(2) If the court orders material to be struck out of an affidavit, the
party who filed the affidavit may be ordered to pay the costs
thrown away of any other party because of the material struck
out.

243 Notice to attend for crossexamination
(1) Thisrule applies only to a trial.

(2) A party seeking to crossxamine a deponent must, at least
28 days before the relevant date set for the commencement of
the trial, give to the party who filed the affidavit a written notice
stating the name of the deponevho is required to attend court
for crossexamination.

(3) If a deponent fails to attend court in response to a notice under
subrule(2), the court may

@ refuse to allow the deponentods af
or

(b) allow the affidavit to beelied on only on the terms
ordered by the court; or

(c) order the deponent to attend for cresamination.
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4 The party who required the deponentd
ordered to pay the deponentds costs
incurred by the othgrarty because of the noticedif

(@) the deponent attends court in response to a notice under
subrule(2); and

(b) the deponent is not crogxamined, or the
crossexamination is of little or no evidentiary value.

244, Deponent 6s attemsdance and expense

The court may make orders for the attendance, and the payment
of expenses, of a deponent who attends court for
crossexamination under rul43.

Division 30 Subpoenas

Subdivision 18 General

245, Terms used

(1) In this Divisiond

interested personin relation to a subpoena, means a person
who has a sufficient interest in the subpoena;

issuing partymeans the party for whom a subpoena is issued;
named persommeans a person required by a subpoena to
produce a document or give evidence.

(2) InthisDivision, a reference to a document includes a reference
to an object.

246. Issuing subpoena

(1) Subject to rulet69, the court may issuie
(&) asubpoena for production; or
(b) a subpoena to give evidence; or
(c) asubpoena for production andgiwe evidence.
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(2) A subpoena mentioned in subrlg must be in the approved
form.

(3) Subject to rulet69, the court will issue a subpoena mentioned
in subrule(1) at the request of a party onlydif
(@) the party has requested permission from thetc and
(b) the court has granted permission.
(4) Forthe purposesofsubrfe3) (a) , a request for the
permission
(& may be made orally or in writing; and

(b) may be made without giving notice to any other parties;
and

(c) may be deterimed in chambers in the absence of the
other parties.

(5) A party must not request the issue of a subpoena for production
and to give evidence if production would be sufficient in the
circumstances.

(6) A subpoena must identify the person to whom itiisaied by
name or description of office.
(7) A subpoena may be directed to 2 or more persais if
(@) the subpoena is to give evidence only; or

(b) the subpoena requires each named person to produce the
same document (rather than the same class of
doauments).

(8) A subpoena for productiod

(@) must identify the document to be produced and the time
and place for production; and

(b) may require the named person to produce the document
before the date of the trial.
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(9) A subpoena to give evidence stgpecify the time and place at
which the person must attend court to give evidence.
(10) A subpoena for production and to give evidence r@ust
(a) identify the document to be produced; and

(b) specify the time and place at which the person must
atterd court to produce the document and give evidence.

247. Subpoena not to issue in certain circumstances

The court must not issue a subpoéna

(a) atthe request of a sakpresented party, unless the
party has first obtaiakeed t he cour
the request; or

(b) for production of a document in the custody of the court
or another court.

248 Amendment of subpoena

A subpoena that has been issued but not served may be
amended by the issuing party filing the amended subpoena with
theamendments clearly marked.

249, Service
(1) The issuing party for a subpoena must serve the named person,
in accordance with subru(@), with &
(@) the subpoena; and

(b) abrochure, approved by the executive manager of the
Court appointed under seati@5(1)(c) of the Act,
containing information about subpoenas.

(2) A document required to be served under sulilenust be
servedd
(&) inrelation to a subpoena for production, eitber
(i) by ordinary service; or
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(i) by a manner of service aga:between the
issuing party and the named person;

and
(b) inrelation to a subpoena to give evidence, or a subpoena
for production and to give evidence, by hand.
(3) The issuing party for a subpoena must serve a copy of the
subpoena, in accordance wigubrulg4), ond
(a) each other party; and
(b) each interested person in relation to the subpoena; and
(cc the independent <childrenés
(4) A document required to be served under sul@jlenust be
servedd
(&) Dby ordinary serviceor
(b) by a manner of service agreed between the issuing party
and the person to be served.
(5) Unless the court directs otherwise, a document required to be
served under subru(@&) or(3) must be served

(&) inrelation to a subpoena for productj@t least 1@ays
before the day on which production in accordance with
the subpoena is required; and

(b) inrelation to a subpoena to give evidence, at ledsly
before the day on which attendance in accordance with
the subpoena is required; and

() inrelation to a subpoena for production and to give
evidence, at least Idays before the day on which
production and attendance in accordance with the
subpoena is required.

6) A subpoena must not be served
permission.
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250.
1)

(2)

3)

251
1)

(@)

Conduct money and witness fees

A named person is entitled to be paid conduct money by the
issuing party at the time of service of the subpoena, of an
amount that i

(a) sufficient to meet the reasonable expenses of complying
with the subpoenagnd

(b) atleast equal to the minimum amount mentioned in
Scheduled Division 1.

A named person served with a subpoena to give evidence and a
subpoena to give evidence and produce documents is entitled to
be paid a witness fee by the issuing pamtgdécordance with
Schedule3 Division2 immediately after attending court in
compliance with the subpoena.

A named person may apply to be reimbursed if the named
person incurs a substantial loss or expense that is greater than
the amount of theonduct money or witness fee payable under
this rule.

When compliance is not required

A named person does not have to comply with the subpoena
if 0
(@) the person was not served in accordance with these
rules; or

(b) conduct money was not tesreéd to the persodh
() atthe time of service; or

(i) at a reasonable time before the day on which
attendance or production in accordance with the
subpoena is required.

If a named person is not to be caltedjive evidence or produce
a documento the court in compliance with the subpoena, the
issuing party may excuse the named person from complying
with the subpoena.
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252 Discharge of subpoena obligation
(1) A subpoenaremains in force until the earliest of the following
eventsd
(@) the subpenais complied with;

(b) the issuing party or the court releases the named person
from the obligation to comply with the subpoena;

(c) the hearing or trial is concluded.

(2) For the purposes of subryl®)(c), a trial or hearing is
concluded when aparties have finished presenting their case.

253 Objection to subpoena

(1) This rule applies iB
(&) asubpoenais issued in relation to proceedings; and

(b) the named person or an interested person in relation to
the subpoena, or an independentcthile n6s | awyer
proceeding®

() seeks an order that the subpoena be set aside in
whole or in part; or

(i)  seeks any other relief in relation to the subpoena.

(2) The person referred to in subrfig(b) must, before the day on
which attendancer production in accordance with the
subpoena is required, apply to the court, in writing, for the
relevant order.

(3) If a person makes an application under subf2ijethe subpoena
must be referred to the court for the hearing and determination
of theapplication.

(4) The court may compel a person to produce a document to the
court for the purpose of determining an application under
subrule(2).

page 152 Version 00-b0-00 As at 23 Aug 2021

Published on www.legislation.wa.gov.au

n

t



Family Court Rules 2021

Evidence Part 15
Subpoenas Division 3
r. 254

Subdivision 28 Production of documents and access by parties

254,

255
1)

(2)

3)

Application

This Subdivisiorapplies © a subpoena for production.

Compliance with subpoena

In this ruled
copyincludeso
(@) a photocopy; and
(b) acopy in an electronic format that is approved by the

Registry Manager, and is capable of being printed in the
form in which itwas created without any loss of content.

A named person may comply with a subpoena for production by
providing to the court, at the place specified in the subpoena, on
or before the day on which production in accordance with the
subpoena is requireil

(@) a copy of the subpoena; and
(b) eithero
(i) the documents identified in the subpoena; or

(i)  copies of those documents, accompanied by a
verification by the named person that they are
accurate copies of the originals.

The named person, wh complying with the subpoena for
production, must inform the Registry Manager in writing about
whetherd

(@) the documents referred to in the subpoena are to be
returned to the named person; or

(b) the Registry Manager is authorised to dispose of the
documents when they are no longer required by the
court.
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256. Right to inspect and copy documents

(1) This rule applies ib

(@) the court issues a subpoena for production in relation to
proceedings; and

(b) atleast 1@ays before the day (tipeoducion day) on
which production in accordance with the subpoena is
required, the issuing paréy

(i) serves the named person with the subpoena and
the brochure in accordance with r@9(1); and

(i) serves each person mentioned in 248(3) with
a copyof the subpoena in accordance with that
subrule;

and

(c) no objection under rul257 to production of a document
required in accordance with the subpoena is made by the
production day; and

(d) the named person complies with the subpoena; and
(e) onor after the production day, the issuing party files a
notice of request to inspect in an approved form.
(2) Each party to the proceedings, and
lawyer in the proceedings, may

(@) inspect a document produced in accordanck thig
subpoena; and

(b) take copies of a document (other than a child welfare
record, criminal record, medical record or police record)
produced in accordance with the subpoena.

(3) Subrule(2) has effect subject to ruks7(4)(c).

(4) Unless the coumrders otherwise, an inspection under
subrule(2)(a)d
(@) must be by appointment; and

(b) may be made without an order of the court.
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257. Objections relating to production of documents
(1) Subrule(2) applies if a subpoena for production is issued in
relation to proceedings, aid

(&) the named person objects to producing a document in
accordance with the subpoena; or

(b) any of the following objects to the inspection or copying
of a document identified in the subpoeBa

(i) the named person;
(i) an interested person in relation to the subpoena;
(i)  another party to the proceedings;
(ivy any independent childrenbdés | aw
proceedings.

(2) The person or party (threbjecton must, before the day on
which production in accordance with the subpoena is required,
give written notice of the objection and the grounds for the
objection, tod
(@) the Registry Manager; and

(b) if the objector is not the named person, the named

person and

(c) each party, or other party, to the proceedings; and

(d each independent childrenbds | awye
independent childrends | awyer, in

(3) If a subpoena for production requires the production of a
per sonbds metheipersori may, before thd day (the
production day on which production in accordance with the
subpoena is required, notify the Registry Manager in writing
that the person wishes to inspect the medical records for the
purpose of determining whether tojett to the inspection or
copying of the records.
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(4) If a person (theotential objectoy gives notice under

subrule(3) 8
(a) the potential objector may inspect the medical records;
and

(b) if the potential objector wishes to object to the
inspectionor copying of the records, the potential
objector must, within days of the production day, give
written notice of the objection and the grounds for the
objection, to the Registry Manager; and

(c) unless the court orders otherwise, no other person may
inspect the medical records until the lated of

() 7 days after the production day; or

(i)  if the potential objector makes an objection
under paragraptb), the end of the hearing and
determination of the objection.

(5) If a person makes an objectiander subrul€2) or(4)(b), the
subpoena must be referred to the court for the hearing and
determination of the objection.

(6) The court may compel a person to produce a document to the
court for the purpose of ruling on an objection under sulfR)le
or (4)(b).

258 Court permission to inspect documents

A person may not inspect or copy a document produced in
compliance with a subpoena for production, but not yet
admitted into evidence, unleds

(@) rule 256 applies; or
(b) the court gives permission
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259, Production of document from another court

(1) A party who seeks to produce to the court a document in the
possession of another court must give the Registry Manager a
written notice setting oud

(@) the name and address of the court hapogsession of
the document; and

(b) adescription of the document to be produced; and
(c) the date when the document is to be produced; and
(d) the reason for seeking production.

(2) On receiving a notice under subr(lg, a registrar may ask the
other court, in writing, to send the document to the Registry
Manager of the filing registry by a specified date.

(3) A party may apply for permission to inspect and copy a
document produced to the court.

260 Return of documents produced

(1) This rule appks to a document produced in compliance with a
subpoena that is to be returned to the named person.

(2) If the document is tendered as an exhibit at a hearing or trial, the
Registry Manager must return it at leastd2§s, and no later
than 42days, aftethe final determination of the application or
appeal.

(3) The Registry Manager may return a document to the named
person at a time that is earlier than the time mentioned in
subrule(2) if 0

(@) the document is not tendered as an exhibit at a hearing
or trial; and

(b) the party who filed the subpoena has been giveéra7y s 6
written notice of the Registry Ma
return it.
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(4) If the Registry Manager has received written permission from
the named person to destroy the docundent

(a) subrules(2) and(3) do not apply; and

(b) the Registry Manager may destroy the document, in an
appropriate way, not earlier than d2ys after the final
determination of the application or appeal.

Subdivision 38 Non-compliance with subpoena

261 Non-compliance with subpoena

(1) This rule applies i®
(&) anamed person does not comply with a subpoena; and

(b) the court is satisfied that the named person was served
with the subpoena and given conduct money in
accordance with rul250.

(2) Thecourtmg i ssue a warrant for the named
order the person to pay any costs caused by theompliance.

Division 40 Assessors

262 Application of Division

This Division applies to all applications other thiéan
(&) an application for divore; or
(b) an application for an order that a marriage is a nullity; or

(c) an application for a declaration as to the validity of a
marriage, divorce or annulment.

263 Appointing assessor

(1) A party may apply for the appointment of an assessor to assist
the court under sectid@il9 of the Act or the Family Law Act
section102B by filingd

(&) an initiating application and an affidavit; or
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(b) after a case has commenced, an application as@ and
an affidavit.

(2) The affidavit filed with the application must

(a) stated
(i) the name of the proposed assessor; and
(i) the i ssue about which the asse

will be sought; and

(i) the assessor 06s cpxparercd i cati ons,
to give the assistance;

and
(b) attach the written consent of the proposed assessor.
(3) The court may appoint an assessor on its own initiative only if
the court had®

(&) notified the parties of the matters mentioned in
subrule(2); and

(b) given the parties a reasonable opportunity to be heard in
relation to the appointment.

A

264 Assessoro6s report
(1) The court may direct an assessor to prepare a report.

(2) A copy of the report must be given to each party and any
independent childréns | awyer .

(3) An assessor must not be required to give evidence.

(4) The court is not bound by any opinion or finding of the assessor.

265, Remuneration of assessor

(1) An assessor may
(@) be remunerated as determined by the court; and

(b) be paidby the court, or a party or other person, as
ordered by the court.
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(2) The court may order a party or other person to pay, or give

266

267.
1)

security for payment of, the
assessor is appointed to assist the court.

Division 50 Expert evidence
Subdivision 18 General

Term used: expertds report

In this Divisiond

e X p er t neang aergpartrby an expert witness, including a
notice under rul@84(5).

Application of Division

This Division, except rul@80, does not apply to any of the
following &

(&) evidence from a medical practitioner or other person
who has provided, or is providing, treatment for a party
or child if the evidence relates only to any or all of the
following @

() the results of an examination, investigation or
observation made;

(i) adescription of any treatment carried out or
recommended,

(i)  expressions of opinion limited to the reasons for
carrying out or recommending treatment and the
consequenceof the treatment, including a
prognosis;

(b) evidence from an expert who has been retained for a
purpose other than the giving of advice or evidence, or
the preparation of a report for a case or anticipated case,
being evidencé

(i) aboutthatexpedts i nvol vement wi

child or subject matter of a case; and
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(i) describing the reasons for the
involvement and the results of that involvement;

(c) evidence from an expert who has been associated,
involved or had contact with a partyild or subject
matter of a case for a purpose other than the giving of
advice or evidence, or the preparation of a report for a
case or anticipated case, being evidence about that
expertdés association, involvement
party, child or sulgct matter;

(d) evidence from a family consultant, including from a
person appointed under tRamily Law
Regulationsl 984(Commonwealth) regulation.

(2) Nothing in this Division prevents an
lawyer communicating with a single e witness.

268 Purpose of this Division

The purpose of this Division &

(a) to ensure that parties obtain expert evidence only in
relation to a significant issue in dispute; and

(b) to restrict expert evidence to that which is necessary to
resole or determine a case; and

(c) to ensure that, if practicable and without compromising
the interests of justice, expert evidence is given on an
issue by a single expert witness; and

(d) to avoid unnecessary costs arising from the appointment
of more tharl expert witness; and

(e) to enable a party to apply for permission to tender a
report or adduce evidence from an expert witness
appointed by that party, if necessary in the interests of
justice.
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Subdivision 28 Single expert witness

269 Appointment of single expert witness by parties

(1) If the parties agree that expert evidence may help to resolve a
substantial issue in a case, they may agree to jointly appoint a
single expert witness to prepare a report in relation to the issue.

(2) Apartydoesnoneed the courtdés permission t
or adduce evidence from a single expert witness appointed
under subrulél).

270, Order for single expert witness

(1) A court may, on application or on its own initiative, order that
expert evidence be givday a single expert witness.

(2) When considering whether to make an order under sud)la
court may take into account factors relevant to making the
order, including®

(&) the main purpose of these rules and the purpose of this
Division; and

(b) whether expert evidence on a particular issue is
necessary; and

(c) the nature of the issue in dispute; and

(d) whether the issue falls within a substantially established
area of knowledge; and

(e) whether it is necessary for the court to have a rahge
opinion.

(3) A court may appoint a person as a single expert witness only if
the person consents to the appointment.

4 A party does not need the courtds pe
or adduce evidence from a single expert witness appointed
under sbrule(1).
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271 Orders that court may make

A court may, in relation to the appointment of, instruction of, or
conduct of a case involving, a single expert witness make an
order, including an orde¥

(@)

(b)

(©)
(d)
(€)

()
(@)

(h)

requiring the parties to confer for the purpose o
agreeing on the person to be appointed as a single expert
witness; or

that, if the parties cannot agree on who should be the
single expert witness, the parties give the court a list
statingd

() the names of people who are experts on the
relevantissue and have consented to being
appointed as an expert witness; and

(i) the fee each expert will accept for preparing a
report and attending court to give evidence;

or

appointing a single expert witness from the list prepared
by the parties oin some other way; or

determining any issue in dispute between the parties to
ensure that clear instructions are given to the expert; or

that the partied

(i) confer for the purpose of preparing an agreed
letter of instructions to the expeand

(i)  submit a draft letter of instructions for settling by
the court;

or
settling the instructions to be given to the expert; or

authorising and giving instructions about any inspection,
test or experiment to be carried out for the purpage
the report; or

that a report not be released to a person or that access to
the report be restricted.
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272 Single expert witnessdos fees and exp

(1) The parties are equally I|liable to pa
reasonable fees and expengesirred in preparing a report.

(2) A single expert witness is not required to undertake any work in
relation to their appointment until the fees and expenses are paid
or secured.

273 Single expert witnessodos report
(1) A single expert witness must prepa written report.

(2) If the single expert witness was appointed by the parties, the
expert witness must give each party a copy of the report at the
same time.

(3) If the single expert withess was appointed by the court, the
expert witness must givee report to the Registry Manager.

(4) An applicant who has been given a copy of a report must file the
copy but does not need to serve it.

274, Appointing another expert witness

(1) If a single expert withess has been appointed to prepare a report
or give evidence in relation to an issue, a party must not tender a
report or adduce evidence from another expert witness on the
same issue without the courtdos per mi

(2) The court may allow a party to tender a report or adduce
evidence from another egg withess on the same issue if it is
satisfied thad

(&) there is a substantial body of opinion contrary to any
opinion given by the single expert witness and that the
contrary opinion is or may be necessary for determining
the issue; or

(b) anotherexpert withness knows of matters, not known to
the single expert witness, that may be necessary for
determining the issue; or
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275
1)

(2)

276
1)

(2)

277
1)

(@)

(c) there is another special reason for adducing evidence
from another expert witness.

Cross-examination of single expert wihess

A party wanting to crosexamine a single expert witness at a
hearing or trial must inform the expert witness, in writing at
least 28days before the date fixed for the hearing or trial, that
the expert witness is required to attend.

The cout may limit the nature and length of cressamination
of a single expert witness.

Subdivision3d Per mi ssi on for expertds evid.

Permi ssion for expertds reports and

A party must apply for the courtodés p
or adduce evidence at a hearing or trial from an expert witness,
except a single expert witness.

An independent childrenés | awyer may
evidence at a hearing or trial fronegpert witness on an issue
without the mourtds permissio

Application for permission for expert witness

A party may seek permission to tender a report or adduce
evidence from an expert witness by filing an application in a
case.

The affidavit filed with the application must state

(@) whetherthe party has attempted to agree on the
appointment of a single expert witness with the other
party and, if not, why not; and

(b) the name of the expert witness; and

(¢ the i ssue about which the expert
be given; and
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(d) the raason the expert evidence is necessary in relation to
that issue; and

(e) the field in which the expert witness is an expert; and

H the expert witnessodos training,
qualifies the expert witness as having specialised
knowledge onhe issue; and

(g) whether there is any previous connection between the
expert withess and the party.

(3) When considering whether to permit a party to tender a report or
adduce evidence from an expert witness, the court may take into
account®

(@) thepurpose of this Division; and
(b) the impact of the appointment of an expert witness on
the costs of the case; and

(c) the likelihood of the appointment expediting or delaying
the case; and

(d) the complexity of the issues in the case; and

(e) whetherthe evidence should be given by a single expert
witness rather than an expert witness appointed
by 1 party only; and
(H whether the expert witness has specialised knowledge,
based on the persondésd training,

() relevant to the issuon which evidence is to be
given; and

(i) appropriate to the value, complexity and
importance of the case.

(4) If the court grants a party permission to tender a report or
adduce evidence from an expert witness, the permission is
limited to the expenvitness named, and the field of expertise
stated, in the order.
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Subdivision4d | nstructions and disclosure of

278 Application of Subdivision

This Subdivision does not apply to a market appraisal or an
opinion as to value in relation fwoperty obtained by a party
under rulel90(g) or191(2) for the purposes of a procedural
hearing or conference.

279 Instructions to expert witness
(1) A party who instructs an expert witness to give an opinion for a
case or an anticipated case nmiust

(&) ensure the expert witness has a copy of the most recent
version of, and has read, Subdivisi@n$ and6; and

(b) obtain a written report from the expert witness.
(2) Allinstructions to an expert withess must be in writing and must
included
(&) arequest for a written report; and

(b) advice that the report may be used in an anticipated or
actual case; and

(c) the issues about which the opinion is sought; and

(d) adescription of any matter to be investigated, or any
experiment to be undertaker issue to be reported on;
and

(e) full and frank disclosure of information and documents
that will help the expert witness to perform the expert
witnessobés function.

(3) The parties must give the expert witness an agreed statement of
facts on which tdase the report.

(4) However, if the parties do not agree on a statement ofdacts

(@) unless the court directs otherwise, each of the parties
must give to the expert witness a statement of facts on
which to base the report; and
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280
1)

(2)

3)

(4)

281

282
1)

(b) the court may gig directions about the form and content
of the statement of facts to be given to the expert
witness.

Mandatory disclosure of expertos r

A party who has obtained an expert
case, whether before or after the start efdase, must give
each other party a copy of the repdrt

(a) if the report is obtained before the case starts, at least
2 days before the first court event; or

(b) if the report is obtained after the case starts, within
7 days after the party receividee report.

(@}

The party who discloses an expert
supplementary report and any notice amending the report under
rule 284(5).

I f an expertds report has been dis
party may seek to tender the repastevidence.

Legal professional privilege does not apply in relation to an
expertés report that must be discl

Provision of information about fees

A party who has instructed an expert witness must, if requested
by another pdy, give each other party details of any fee or
benefit received, or receivable, by or for the expert witness, for
the preparation of the report and for services provided, or to be
provided, by or for the expert withess in connection with the
expert witnss giving evidence for the party in the case.

Application for provision of information

This rule applies if a court is satisfied tidat

(&) a party (thalisclosing party has access to information
or a document that is not reasonably availédbldne
other party (theequesting party;, and
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(b) the provision of the information or a copy of the
document is necessary to allow an expert witness to
carry out the expert witnessos fu

(2) The requesting party may apply for an ordet tha disclosing
partyd
(@) file and serve a document specifying the information in
enough detail to allow the expert witness to properly
assess its value and significance; and

(b) give a copy of the document to the expert witness.

283 Failure to disdose report

A party who fails to give a co
party or the independent chil d
the report or call the expert witness to give evidence at a hearing
or trial, unless the other party and indepee nt chi |l drends | aw
consent to the report being used or the expert witness being

called, or the court orders otherwise.

py of
reno

nos

Subdivision560 Expert witnessodés duties and r

284. Expert witnessbés duty to court

(1) An expert witness has a duty to help toeirt with matters that
are within the expert witnessods know

2) The expert witnessods duty to the cou
obligation of the expert witness to the person instructing, or
paying the fees and expenses of, the experegstn

(3) The expert witness has a dutytto

(@) give an objective and unbiased opinion that is also
independent and impartial on matters that are within the
expert witnessobdéds knowledge and ca

(b) conduct the experttmayiwayness o6s func
and
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(c) avoid acting on an instruction or request to withhold or
avoid agreement when attending a conference of
experts; and

(d) consider all material facts, including those that may
detract from the expert witnessos

(e) tell the courtd
() if a particular question or issue falls outside the

A

expert witnessoOos expertise; an

(i) if the expert witness believes that the report
prepared by the expert witneds

(D is based on incomplete research or
inaccurate or incomplete irmmation;

or
(I) isincomplete or may be inaccurate, for
any reason;
and
() produce a written report that complies with rn283
and288.

4 The expert witnessods duty to the cou
withessd

(@) receives instructions underle 279; or

(b) isinformed by a party that the expert withess may be
called to give evidence in a case.

(5) An expert witness who changes an opinion after the preparation
of a report must give written notice to that efféct

(a) if appointed by a p#y, to the instructing party; or

(b) if appointed by the court, to the Registry Manager and
each party.

(6) Anoticeundersubrule5) i s taken to be part of
report.
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285. Expert witnessoés right to seek order

(1) Before final orders are magda single expert withess may, by
written request to the court, seek a procedural order to assist in
carrying out the expert witnessods fu

(2) The request must
(&) comply with rule483(1) or(2); and

(b) set out the procedural orders sought Hre reason the
orders are sought.

(3) The expert witness must serve a copy of the request on each
party and satisfy the court that the copy has been served.

(4) The court may determine the request in chambers udless

(&) within 7 days of being sengewith the request, a party
makes a written objection to the request being
determined in chambers; or

(b) the court decides that an oral hearing is necessary.

286. Expert witnesso6és evidence in chief

A

(1) An expert witnessobds eexpgentésin chie
report, any changes to that report in a notice unde284¢5)
and any answers to questions under 29i8.

(2) An expert witness has the same protection and immunity in
relation to the contents of a report disclosed under these rules or
an oder as the expert witness could claim if the contents of the
report were given by the expert witness orally at a hearing or
trial.

287. Form of expertds report

(1) An experto6éé& report must

(a) be addressed to the court and the party instructing the
expert witness; and
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(b) have attached to it a summary of the instructions given
to the expert witness and a list of any documents relied
on in preparing the report; and

(c) Dbe verified by an affidavit of the expert witness.

(2) The affidavit verifyingthe x per t 6s report must st at
following &

| have made all the inquiries | believe are necessary and
appropriate and to my knowledge there have not been
any relevant matters omitted from this report, except as
otherwise specifically stated in this report

| believe that the facts within my knowledge that have
been stated in this report are true.

The opinions | have expressed in this report are
independent and impatrtial.

| have read and understand &emily Court Rule2021
Part15 Division 5 Subdivisiond, 5 and6 and have used
my best endeavours to comply with them.

| have complied with the requirements of the following
professional codes of conduct or protocol, being [state
the name of the code or protocaol].

| undersand my duty to the Court and | have complied
with it and will continue to do so.

288 Content of expertds report

An expertod report must

(@ state the reasons for the expert
and

(b) include a statement about the methodologdua the
production of the report; and
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(¢ include the following in support
conclusionsd
i) the expert witnesso6s qualifica
(i)  the literature or other material used in making the
report;
(i)  the relevant facts, maits and assumptions on
which the opinions in the report are based;
(iv) a statement about the facts in the report that are
within the expert witnessos kn
(v) details about any tests, experiments,
examinations or investigations relied on by the
expert witness and, if they were carried out by
another person, details of tha
qualifications and experience;
(vi) if there is a range of opinion on the matters dealt
with in the report, a summary of the range of
opinion and the basis fortheexpe wi t ness 6s
opinion;
(vii) asummary of the conclusions reached,;
(viii)  if necessary, a disclosure tléat

() a particular question or issue falls
outside the expert witness:¢
or

(I the report may be incomplete or
inaccurate without somgualification
and the details of any qualification; or

(M the expert witnessods opini
concluded opinion because further
research or data is required or because
of any other reason.

As at 23 Aug 2021

Version 00-b0-00 page 173

Published on www.legislation.wa.gov.au



Family Court Rules 2021

Part 15 Evidence
Division 5 Expert evidence
r. 289

289 Consequences of nogompliance

If an expert witnessaks not comply with these rules, the court

mayd
(a) order the expert witness to attend court; and
(b) refuse to allow the expertds repo

guestions to be relied on; and

(c) allow the report to be relied on but take the
noncompliancento account when considering the
weight to be given to the expert

(d) take the norcompliance into account when making
orders ford

() an extension or abridgment of a time limit; or
(i) a stay of the case; or
(i) interestpayable on a sum ordered to be paid; or
(iv) costs.

Subdivision 68 Clarification of single expert withess reports

290 Purpose of this Subdivision

(1) The purpose of this Subdivision is to provide ways of clarifying
a report prepared by a single expeithess.

(2) Clarification about a report may be obtained at a conference
under rule291 or by means of questions under 282.

291 Conference

(1) Within 21days after receipt of the report of a single expert
witness, the parties may enter into aneagnent about
conferring with the expert witness for the purpose of clarifying
the report.

(2) The agreement may provide for the parties, or for 1 or more of
them, to confer with the expert witness.
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(3) Without limiting the scope of the conference, tlagties must
agree on arrangements for the conference.

(4) Itis intended that the parties should be free to make any
arrangements for the conference that are consistent with this
Subdivision.

(5) Before participating in the conference, the expert witnesst
be advised of arrangements for the conference.

(6) In seeking to clarify the report of the expert witness, the parties
must not interrogate the expert witness.

(7) If the parties do not agree about conferring with a single expert
witness, the courbn application by a party, may order that a
conference be held in accordance with any conditions the court
determines.

292 Questions to single expert withesses
(1) A party seeking to clarify the report of a single expert witness
may ask questions ofdlsingle expert witness under this rdle
(@) within 7 days after the conference under r2¢4; or
(b) if no conference is held, within 2fays after receipt of
the single expert witnessds repor

(2) The questions musx

(@) be in wriing and be put once only; and

(b) be only for the purpose of clarifying the single expert

A

witnessodos report; and

(c) not be vexatious or oppressive, or require the single
expert withess to undertake an unreasonable amount of
work to answer.

(3) The partymust give a copy of any questions to each other party.
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293 Single expert witness answers

(1) A single expert witness must answer a question received under
rule 292 within 21days after receiving it.

(2) Ananswer to a questiah

(@) must be inwriting; and

(b) must specifically refer to the question; and

(c) musto
(i) answer the substance of the question; or
(i)  object to answering the question.

(3) If the single expert witness objects to answering a question or is
unable to answer a gstgon, the single expert withness must state
the reason for the objection or inability in the document
containing the answers.

4 The single expedt witnessds answers

(@) must bed
(i) attached to the affidavit under ri287(1)(c); and

(i)  sent bythe single expert witness to all parties at
the same time; and

(i)  filed by the party asking the questions;
and
() are taken to be part of the exper

294, Single expert witness costs

(1) Inthis ruled
attendincludes attendance by eteonic communication.

(2) The reasonable fees and expenses of a single expert witness
incurred in relation to a conference are to be paid as follows

(a) if only 1 of the parties attends the conference, by that
party;
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(b) if more than 1 of the parseattends the conference, by
those parties jointly.

(3) If a single expert withess answers questions undelf8e
their reasonable fees and expenses incurred in answering any
guestions are to be paid by the party asking the questions.

(4) A single exgrt witness is not required to undertake any work in
relation to a conference or answer any questions until the fees
and expenses for that work or those answers are paid or secured.

(5) Subrule(4) is not affected by rul293(1).

295, Application for dire ctions

A party may apply to the court for directions relating to a
conference with a single expert witness or the asking or
answering of questions under this Subdivision.

Subdivision 76 Evidence from 2 or more expert witnesses

296. Application of Subdivision

This Subdivision applies to a case in which 2 or more parties
intend to tender an expertds report
different expert witnesses about the same, or a similar, question.

297. Conference of expert witnesses

(1) In a case to which this Subdivision apples

(@) the parties must arrange for the expert withesses to
confer at least 28ays before the date fixed for the
hearing or trial; and

(b) each party must give to the expert witness the party has
instructed @rochure approved by the executive
manager of the Court appointed under seci)(c)

of the Act, giving information ab
conferences.
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(2) The court may, in relation to the conference, make an order,
including an order about

(&) which expert witnesses are to attend; or
(b) where and when the conference is to occur; or
(c) which issues the expert withesses must discuss; or
(d) the questions to be answered by the expert witnesses; or
(e) the documents to be given to the expert withesses,
includingd
() Subdivisions4, 5 and6; and
(i) relevant affidavits; and

(i)  a joint statement of the assumptions to be relied
on by the expert withesses during the conference,
including any competing assumptions; and

(ivy al |l ex perreadydisclosegphythe s al
parties.

(3) Atthe conference, the expert withesses rust

(a) identify the issues that are agreed and not agreed; and

(b) if practicable, reach agreement on any outstanding issue;
and

(c) identify the reason for disagreementany issue; and

(d) identify what action (if any) may be taken to resolve any
outstanding issues; and

(e) prepare a joint statement specifying the matters
mentioned in paragraplfa) to(d) and deliver a copy of
the statement to each party.

(4) If the expert witnesses reach agreement on an issue, the
agreement does not bind the parties unless the parties expressly
agree to be bound by it.

(5) The joint statement may be tendered as evidence of matters
agreed on and to identify the issues on which eweéaevill be
called.
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298 Conduct of trial with expert witnesses
At a trial, the court may make an order, including an order
thatd

@ an expert witness clarify the exp
after crossexamination; or

(b) the expert witness give evidee only after all or certain
factual evidence relevant to the question has been led; or

(c) each party intending to call an expert witness is to close
that partyobés case, subject only t
of the expert witness; or

(d) each expert witess is to be sworn and available to give
evidence in the presence of each other; or

(e) each expert witness give evidence about the opinion
given by another expert witness; or

() crossexamination, or rexamination, of an expert
witness is to be conductéd

() by completing the crossxamination or
re-examination of the expert witness before
another expert witness; or

(i) by putting to each expert witness, in turn, each
guestion relevant to 1 subjemtissue at a time,
until the crossexamination or re&examination of
all witnesses is completed.

Division 60 Other matters about evidence

299 Court may call evidence

(1) A court may, on its own initiativé
(@) call any person as a witness; and

(b) make any orders relating to examination and
crossexamination of that witness.
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(2) The court may order a party to pay conduct money for the

300
1)

(2)

3)

301
1)

attendance of the witness.

Order for examination of witness

A court may, at any stage in a cése

(a) request that a person be examined on oath before any
court, or an officer of any court, at any place in
Australia; or

(b) order a commission to be issued to a person in Australia
authorising that person to take the evidence of any
person on oath.

Thecourt receiving the request, or the person to whom the
commission is issued, may make procedural orders about the
time, place and manner of the examination or taking of
evidence, including that the evidence be recorded in writing or
by electronic communiden.

The court making the request or ordering the commission may
receive in evidence the record taken.

Letters of request

If, under theForeign Evidence Ac994(Commonwealth), a
court orders a letter to be issued to the judicial autksrdf a
foreign country requesting that the evidence of a person be
taken, the party obtaining the order mustdile

(@) 2copies of the appropriate letter of request and any
guestions to accompany the request; and

(b) if English is not an official langage of the country to
whose judicial authorities the letter of request is to be
sent, 2copies of a translation of each document
specified in paragrapfa) in a language appropriate to
the place where the evidence is to be taken; and

page 180

Version 00-b0-00 As at 23 Aug 2021

Published on www.legislation.wa.gov.au



Family Court Rules 2021

Evidence Part 15
Other matters about evidence Division 6
r. 302

(c) an undertaking

() to be responsible for all expenses incurred by the
court, or by the person at the request of the court,
in respect of the letter of request; and

(i) to pay the amount to the Registry Manager of the
filing registry, after being given notice of the
amount of the expenses.

(2) A translation filed under subru(&)(b) must be accompanied by
an affidavit of the person making the translaton

(a) verifying that it is a correct translation; and

(b) setting out the translatoros full
qualifications for making the translation.

(3) If, after receiving the documents mentioned in subr{iles
and(2) (if applicable), the registrar is satisfied that the
documents are appropriate, the Registry Manager must send
them to the Secretary of tlatorney-General of the
Commonweal thds Department for transm
authorities of the other country.

302 Transcript receivable in evidence

A transcript of a hearing or trial may be received in evidence as
a true record of the hearing toial.

303 Notice to produce

(1) A party may, no later thandays before a hearing or gays
before a trial, by written notice, require another party to
produce, at the hearing or trial, a specified document that is in
the possession or control of thther party.

(2) A party receiving a notice under subr@lg must produce the
document at the hearing or trial.
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Part 16 6 Principles for conducting child-related
proceedings

304 Terms used

In this Par®
child-related proceedings provisiomeeansd
(a) the Act Parb Division11A; or
(b) the Family Law Act ParVIl Division 12A;

prescribed formmeans a form authorised by the Principal
Registrar for the purposes of a party in a case giving consent to
the case being treated as a cinéthted proceding.

305 Application of Part

This Part applies if the consent of the parties to a case is
necessary before the childlated proceedings provisions can
apply to the case.

306 Consent for case to be treated as chitklated proceedings

If a party toa case seeks to consent to the application of the
child-related proceedings provisions to the case, or part of the
case, the party muét

(&) give consent in accordance with the prescribed form;
and

(b) file a copy of the form.

307. Application for case commenced by application before
1 July 2006 to be treated as childelated proceeding

For the purposes of seeking the leave of the court for a case
commenced by an application filed beforduly 2006 to be
treated as a chitcelated proceeding, an djgation for
permission may be made to a court at a procedural hearing.
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Part 170 Orders and undertakings

Division 10 Orders

308 When order is made
(1) An orderis madé
(@) inahearing or triad when it is pronounced in court by
the judicial offieer; or
(b) inany other cas& when it is signed.
(2) An order takes effect on the date when it is made, unless
otherwise stated.
(3) A party is entitled to receivé
(a) asealed copy of an order; and
(b) if the order is rectified by the coudt a aled copy of
the rectified order; and
(c) acopy of any published reasons for judgment.
(4) Subrule(3) does not apply to a procedural order.
309 When order must be entered
(1) An order must be enteredaf
(@) the order takes effect on the signimfghe order; or
(b) the order is to be served; or
(c) the order is to be enforced; or
(d) an appeal from the order has been instituted or an
application for leave to appeal has been made; or
(e) astepisto be taken under the order; or
() the courdirects that the order be entered.
(2) However, an order need not be entered if it only (in addition to
any provision as to cost8)
(&) makes an extension or abridgment of time; or
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(b) grants leave or makes a directi®n
() to amend a document far than an order); or
(i)  to file a document; or

(i)  for an act to be done by an officer of the court
other than a lawyer;

or
(c) gives directions about the conduct of proceedings.

310 Entry of orders

(1) An order is entered by

(a) the courta person at the direction of the court or a
registrar attaching the seal of the court to the order; and

(b) ajudicial officer signing the order.

(2) An order may be entered, in accordance with sulgfylé
(@) in aregistry of the court; or
(b) incourt; or
(c) in chambers.

311 Varying or setting aside orders

(1) A court may at any time vary or set aside an ordéy, if
(@) itwas made in the absence of a party; or
(b) it was obtained by fraud; or
(c) itis interlocutory; or

(d) itis aninjunction or for the appointment of a receiver;
or

(e) it does not reflect the intention of the court; or
(H the party in whose favour it was made consents; or
(g) there is a clerical mistake in the order; or

(h) there is an error arising in the ordeom an accidental
slip or omission.
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(2) Subrule(1) does not affect the power of the court to vary or
terminate the operation of an order by a further order.

312 Varying or setting aside reasons for judgment

A court may, at any timé

(a) vary orset aside reasons for judgment if the reasons
were issued by mistake; or

(b) correct a clerical mistake in reasons for judgment, or an
error arising in reasons for judgment from any
accidental slip or omission.

313 Rate of interest

The prescribed ratat which interest is payable under the Act
section®205ZW(b) and 239 and the Family Law Act
sections37(11)(b), 90KA(b), 90UN(b) and 117B(1)ds
(a) for the period beginning onJanuary and ending on
30June in any year, the rate that is 6% above déisé c
rate last published by the Reserve Bank of Australia
before that period began; and

(b) for the period beginning onduly and ending on
31 December in any year, the rate that is 6% above the
cash rate last published by the Reserve Bank of
Australia béore that period began.

314 Order for payment of money
(1) This rule applies if a person is ordered by a court (other than by
way of consent) to pay money add

(&) the person is not present, or represented by a lawyer, in
court when the order is mads;,

(b) the order is made in chambers.

(2) The person must be served with a sealed copy of thedrder

(a) if the order imposes a fini by the Marshal or other
officer of the court; or
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(b) in any other casé by the person who benefits from the
order.

315 Order for payment of fine

If a court orders the payment of a fine or the forfeiture of a
bond, the fine or forfeited amount must be paid immediately
into the filing registry.

Division 28 Undertakings
316 Undertakings

(1) Anundertaking that person must or may give under these rules
may be given orally or in writing.

(2) Anundertaking given by a person in writing musibe

@ signed by the person or the perso
and

(b) filed in the filing registry.

(3) If a persomgives an undertaking orally, a written record of the
undertaking must bé

@ signed by the person or the perso
and

(b) filed in the filing registry within 14lays of the
undertaking being given; and

(c) served within 14laysof the undertaking being given.

(4) Anundertaking as to damagds an undertaking

(a) to submit to such order (if any) as the court may
consider to be just for the payment of compensation (to
be assessed by the court or as the court may direct) to
any person (whether or not that person is a party)
affected by the operation of the order or undertaking or
any continuation (with or without variation) of the order
or undertaking; and
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(b) to pay compensation referred to in paragr@ho the
person affeted by the order or undertaking.

(5) This rule is subject to any requirements specified in these rules
for the giving of particular undertakings.
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317.

318
1)

(2)

319

320
1)

(2)

Part 186 Powers of registrars

Division 10 General

Term used: registrar

In this Partd

registrar means the Principal Registrar, a deputy registrar or a
registrar.

Exercise of functions
If under these rules a function is conferred upon a registrar, the
function may also be performéd
(@) inthe Courd by a judge; or
(b) inthe Magistrate€ourtd by a magistrate.
If a registrar is required or able to do an act not involving the

exercise of judicial power it is sufficient if the act is done on
behalf of the registrar by

(&) aclerkin the office of the registrar; or

(b) anotherof i cer of the court or
office.

Registrars not required to give reasons

Unless requested by a party to do so a registrar need not give
reasons for any order, direction or decision.

Protection and immunity

In the eercise of a power of the court or in the conduct of a
conference or enquiry under these rules, a registrar or other
person acting under rugl8 has the same protection and
immunity as a judge or a magistrate.

A party, lawyer or witness appearibgfore a registrar or other
person acting under ruBd8 on the hearing of any application
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or matter, or on the conducting of any conference or enquiry,
has the same protection and immunity as the party, lawyer or
witness would have if appearing in procegs in a court.

Division 28 Delegation of judicial power to registrars

321 Delegation of powers to registrars

For the purposes of the Act secti®, the following powers of
the Court are delegated to each Principal Registrar, registrar and
deputy regstrard

(@) the powers conferred under a provisén
(i) of the Act specified in columi of the Table; or
(i)  of the Family Law Act specified in colunthof

the Table; or
(i)  of these rules specified in colurBrof the Table;
Table
Column 1 Column 2 Column 3
Act Family Law Act These rules
section44 section44(1C) rule9
section215 sectiord5 rule 10
Part8 Division2 | section48 rulell
section237 section55(2) rule12
section55A rule 15
section57 Part3
section98A rule 81
section101 rule 82
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Column 1
Act

Column 2
Family Law Act

Column 3
These rules

PartXI| Division 2

rule 110

sectionl17

rule 120

rule 135

rule 136

rule 159

rule 162

rule 169

rulel71

rulel72

rule173

rule176

rule 180

rule 181

rule 182

rule 195

rule 210

rule218
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Column 1 Column 2 Column 3
Act Family Law Act These rules
rule219
rule 220
rule 235
Part1l5
Division 3
rule311(1)(e),

(f), (9) and(h)

Part19, other
than Division8

rule376

rule379

rule 382

rule 385

rule 403

(b) the power to make an order under Bresons Actl981
section85(1);

(c) the power to make an order the terms of which have
been agreed upon by all the parties to the proceedings.

322 Applications to review exercises of powers and performance
of functions by registrars

(1) This rule applies to the reviegf an order or direction made by
the Principal Registrar, a registrar or a deputy registrar.
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(2) A party to proceedings may apply to the Court to review an
order or direction made by a registrar withind28/s after the
Principal Registrar, registrar oeputy registrar makes the order
or direction.

(3) An application under subru(@) must be made by filing in the
filing registry an application in a case and a copy of the order or
direction appealed from.

(4) The filing of an application for a review ah order or direction
does not operate as a stay of the order or direction.

(5) A party may apply for a stay of an order or direction in whole or
in part.

323 Power of Court on review

(1) The Court must hear an application under 882 as an original
hearing.

(2) On hearing the application, the Court may receive as
evidenced

(@) any affidavit or exhibit tendered in the first hearing; or

(b) any further affidavit or exhibit; or

(c) the transcript (if any) of the first hearing; or

(d) if atranscipt is not availablé an affidavit about the
evidence that was adduced at the first hearing, sworn by
a person who was present at the first hearing.

(3) The Court may determine an application under 322 in
chambers on the documents.
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Part 190 Party and party costs

Division 10 General

324 Application of Part
(1) Subject to subruléld), this Part

(a) applies to costs for work done for a case, or in
complying with preaction procedures, in relation to a
fresh application, paid or payable bypdarty to another;
and

(b) creates a duty for lawyers to give information about
costs to their clients.

(2) A party may only recover costs from another party in
accordance with these rules or an order.

(3) This Part does not apply to costs in any part ciseeaén which
the Court is exercising its jurisdiction under the Bankruptcy Act
section35, 35A or 35B.

325 Interest on outstanding costs
Interest is payable on outstanding costs at the rate mentioned in
rule 313.
Division 28 Obligations of lawyer aboutcosts

326 Duty to inform about costs

(1) Inthis ruled
lawyerdoes not include counsel instructed by another lawyer.

(2) If an offer to settle is made during a property case, to enable
each party to estimate the amount the party will receive if the
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case is settled in accordance with the offer to settle, after taking
into account costs, the lawyer for the party must tell the @arty

@ the partyds actual cost s, both pa
date of the offer to settle; and

(b) the estimated futercosts to complete the case.

327 Notification of costs

(1) Inthis ruled
courtincludes a registrar;
lawyerdoes not include counsel instructed by another lawyer.

(2) This rule applies to the following court evedts
(&) the first court event;
(b) the conciliation conference;
(c) the readiness hearing;
(d) the first day of the trial;
(e) any other court events that the court orders.
(3) Immediately before each court event, the lawyer for a party
must give the party a written notice df

@ the partyds actual costs, both pa
including the court event; and

(b) the estimated future costs of the party up to and
including each future court event; and

(c) any expenses paid or payable to an expert witness or, if
those expeses are not known, an estimate of the
expenses.

(4) Ateach court everd

@ a partyds | awyer must give to the
party a copy of the notice given to the party under
subrule(3); and
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(b) an unrepresented party must give to the candteach
other party a written statementdf

(i) the actual costs incurred by the party up to and
including the event; and

(i) the estimated future costs of the party up to and
including each future court event.

(5) Immediately before the first dayf the trial, an independent

childrenbés | awyer must give to the ¢
statement of the actual costs incurred by the independent
childrenbés | awyer up to and includin

(6) In afinancial case, a notice under subkBleor a statement
under subrulé4)(b) must specify the source of the funds for the
costs paid or to be paid unless the court orders otherwise.

(7) Atthe end of a court event, the court must return the copy of the
notice or statement given under this ruléh® person who gave
it.

(8) Copies of costs notifications provided pursuant to the rules

should not be sent to the court unless in accordance with a
specific order or direction.

Division 30 Security for costs

328 Application for security for costs

(1) A respondent may apply for an order that the applicant in the
case give security for the responden
(2) Insubrule(1)o

respondenincludes an applicant who has filed a reply because
orders in a new cause of action have been sought in the
regponse.

(3) In deciding whether to make an order, the court may consider
any of the following matterd

@ the applicantés financi al means,

As at 23 Aug 2021 Version 00-b0-00 page 195

Published on www.legislation.wa.gov.au



Family Court Rules 2021

Part 19
Division 3
r.329

Party and party costs
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(b)
(©)
(d)

(e)
(f)
(9)
(h)
()
()
(k)

the prospects of success or merits of the application;
the genuineness of the application;

whethet he applicantds | ack of
caused by the respondent 6s

whether an order for security for costs would be
oppressive or would stifle the case;

whether the case involves a matter of public importance;

whether a partyds an order, in the same or another case
(including a case in another court), against the other
party for costs that remains unpaid;

whether the applicant ordinarily resides outside
Australia;

the likely costs of the case;
whether the applant is a corporation;
whether a party is receiving legal aid.

329 Order for security for costs

If a court orders a party to give security for costs, the court may
also order that, if the security is not given in accordance with
the order, the cas® the party be stayed.

330 Finalising security

(1) Security for costs may be applied in satisfaction of any costs
ordered to be paid.

(2) Security for costs may be discharged by order.

(3) If security for costs is paid into court, the court may otbat it
be paid out of court.
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Party and party costs Part 19
Costs orders Division 4
r.331

331
1)

(2)

3)

(4)

332
1)

(@)

3)

Division 48 Costs orders

Order for costs

A party may apply to a court for an order that another person
pay costs.
An application for costs may be madle
(a) atany stage during a case; or
(b) by filing an application in a case within 28ays after the
final order is made.

A party applying for an order for costs on an indemnity basis
must inform the court if the party is bound by a costs agreement
in relation to those costs and, if so, the terms of tsésco
agreement.

In making an order for costs, the court may set a time for
payment of the costs that may be before the case is finished.

Costs order for cases in other courts

This rule applies to a case in a court @hat
(@) has been transfred from another court; or
(b) is on appeal from a decision of another court.
The court may make an order for costs in relation to the case
before the other court.
The order may specifyy

(@) the amount to be allowed for the whole or parthef
costs; or

(b) that the whole or part of the costs is to be calculated in
accordance with these rules or the rules of the other
court.

As at 23 Aug 2021 Version 00-b0-00 page 197

Published on www.legislation.wa.gov.au



Family Court Rules 2021

Part 19 Party and party costs
Division 4 Costs orders
r.333

333 Costs orders against lawyers

(1) A person may apply for an order under subf@)eagainst a
lawyer for costshrown away during a case, for a reason

includingd
@ the | awyerds failure to comply wi
order; and

(@)}

(b) the | awyer
procedure; and

(co the | awyerds i mproper or unreason
(d) undue delay or default by the lawyer.

s failactoe to comply wi

(2) The court may make an order, including an order that the
lawyerd

(@) not charge the client for work specified in the order; or

(b) repay money that the client has already paid towards
those costs; or

(c) repay b the client any costs that the client has been
ordered to pay to another party; or

(d) pay the costs of a party; or

() repay another persondés costs foun
wasted.

334 Notice of costs order

(1) Before making an order for costs agamsawyer or other
person who is not a party to a case, the court must give the
lawyer or other person a reasonable opportunity to be heard.

(2) If a party who is represented by a lawyer is not present when an
order is made that costs aretobe paidbythpar t y or the part
| awyer, the partyds | awyer must give
the order and an explanation of the reason for the order.
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r. 335

Division 58 Calculation of costs

335 Method of calculating costs

(1) A court may order that a party is dlgd to cost®
(@) of a specific amount; or

(b) as assessed on a particular basis (for example, lawyer
and client, party and party or indemnity); or

(c) to be calculated in accordance with the method stated in
the order; or

(d) for part of the casar part of an amount, assessed in
accordance with Schedute

(2) If costs are payable under the Act, the Family Law Act or these
rules, or the court orders that costs be paid and does not specify
the method for their calculation, the costs are to besasdeon a
party and party basis.

(3) In making an order under subry{l®, the court may considér
(&) the importance, complexity or difficulty of the issues;

and

(b) the reasonabl eness of each
and

(c) the raterdinarily payable to lawyers in comparable
cases; and

(d whet her a | awyerds conduct

unreasonable; and

(e) the time properly spent on the case, or in complying
with pre-action procedures; and

() expenses properly paid or payable.
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Part 19 Party and party costs
Division 6 Claiming and disputing costs
r. 336

336 Maximum amount of party and party costs recoverable
(1) This rule sets out the maximum amount of party and party costs
a person may recover

(a) if the court orders that costs are to be paid and does not
fix the amount; and

(b) if the person isitled to costs under these rules.
(2) The maximum amount of costs that a person may recover under
this rule is as follow$

(@) forfeesd an amount calculated in accordance with
Schedule® and3;

(b) for an expense mentioned in Scheddil@xcept
Division 1 item1) 8 the amount specified in that
Schedule for that expense;

(c) for any other expensés a reasonable amount.
Division 68 Claiming and disputing costs
Subdivision 18 Itemised costs account

337. Request for itemised costs account

A peron who has received an account (except an itemised costs
account) and wants to dispute the account, or any part of it,
must, within 28ays after receiving the account, request the
lawyer who sent it to serve an itemised costs account for the
whole or parbf the account disputed.

338 Service of | awyerds itemised costs a

(1) A person entitled to party and party costs must serve an itemised
costs account on the person liable to pay the costs within
4 months after the end of the case.
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Claiming and disputing costs Division 6
r. 339

(2) For party ad party costs, the person entitled to costs must serve
a costs notice at the same time as the itemised costs account is
served under subru(@).

339 Lawyero6s itemised costs account

(1) Anitemised costs account (thecoun) must specify each item
of costs and expense claimed.

(2) Each item specified in the account must be numbered and
described in sufficient detail to enable the account to be
assessed.

(3) The account must set out, in columns across the page, the
following informationd
(@) in relaion to each item for which costs are payable
() the date when the item occurred; and

(i)  a description of the item, including whether the
work was done by a lawyer or an employee or
agent of a lawyer; and

(i)  the amount payable for the item;
(b) atthe end of the column setting out the amount payable,
the total amount payable for the items.
(4) For each expense claimed, the account must indude
(@) the date when the expense was incurred; and

(b) the name of the person to whom the expevese paid;
and

(c) the nature of the expense; and
(d) the amount paid.

340 Disputing itemised costs account

A person served with an itemised costs account may dispute it
by serving on the person entitled to the costs a notice disputing
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Division 6 Claiming and disputing costs
r.341

341
1)

(2)

3)

(4)

342

343
1)

the itemised csts account within 28ays after the account was
served.

Assessment of disputed costs

This rule applies if a notice disputing an itemised costs account
has been served under rG&0.

The parties to a dispute in relation to costs must make a
reasonable and genuine attempt to resolve the dispute.

If the parties are unable to resolve the dispute, either party may
ask the court to determine the dispute by filing in the filing
registry of the court where the case was conducted the itemised
costs account and the notice disputing the itemised costs
account no later than 4fays after the notice disputing the
itemised costs account was served.

The court may take into account a failure to comply with
subrule(2) when considering any orderr foosts.

Amendment of itemised costs account and notice disputing
itemised costs account

A party may amend an itemised costs account or a notice
disputing an itemised costs account by filing the amended
document with the amendments clearly mar@ed

(a) atleast 14lays before the date fixed for the assessment
hearing; or

(b) after that time with the consent of the other party.
Subdivision 28 Assessment process

Fixing date for first court event

On the filing of an itemised costs accoant a notice disputing
the itemised costs account under 18dd.(3), the registrar must
fix a date ford

(a) a settlement conference; or
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Claiming and disputing costs Division 6
r. 344

(b) a preliminary assessment; or
(c) an assessment hearing.

(2) The date fixed must be at least@dys after th@otice disputing
the itemised costs account is filed.

344 Notification of hearing

A party filing a notice disputing an itemised costs account must

give the party who served the itemised costs account at least

l4daysd notice of tatbfxedéootoert event and
event under rul@43.

345, Settlement conference

At a settlement conference for an itemised costs account, the
registrard

(@) musto

() give the parties an opportunity to agree about the
amount for which a costs assessment order
should be made; or

(i)  identify the issues in dispute;
and

(b) must make procedural orders for the future conduct of
the assessment process.

346 Preliminary assessment

(1) At a preliminary assessment of an itemised costs account, the
registrar mustin the absence of the parties, calculate the
amount (thereliminary assessment amourfor which, if the
costs were to be assessed, the costs assessment order would be
likely to be made.

(2) The registrar must give each party written notice of the
preliminary assessment amount.
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r. 347

347. Objection to preliminary assessment amount

(1) A party may, within 2Xdays after receiving written notice of the
preliminary assessment amount, object to the preliminary
assessment amount By

(&) giving written notice othe objection to the registrar and
the other party; and

(b) paying into court a sum equal to $the total amount
claimed in the itemised costs account as security for the
cost of any assessment of the account.

(2) On receiving a notice and securitiyetregistrar must fix a date
for an assessment hearing for the itemised costs account.

3 The party objecting may be ordered t
costs of the assessment from the date of giving notice under
subrule(1)(a) unless the itemised costga@uent is assessed with
a variation in the objeoftheng partyods
preliminary assessment amount.

348 If no objection to preliminary assessment
(1) The registrar may make a costs assessment order for the amount
of the preliminary asessment amountadf

(a) the registrar does not receive a notice of objection under
rule 347(1)(a); and

(b) an amount as security for costs is not paid under
rule 347(1)(b).

(2) A costs assessment order made under this rule has the force and
effect ofan order of the court.

349 Assessment hearing

(1) The registrar conducting an assessment hearing for a disputed
itemised costs account must

page 204 Version 00-b0-00 As at 23 Aug 2021

Published on www.legislation.wa.gov.au



Family Court Rules 2021

Party and party costs Part 19
Claiming and disputing costs Division 6
r. 350

(2)

3)

(4)

(5)

350
1)

(@) determine the amount (if any) to be deducted from each
item included in the notice disputing the itemisedts
account; and

(b) determine the total amount payable for the costs of the
assessment (if any); and

(c) calculate the total amount payable for the costs allowed;
and

(d) deduct the total amount (if any) of costs paid or credited,;
and

(e) calculatethe total amount payable for costs.
At the assessment hearing, a party may only raise as an issue a
disputed item included in the notice disputing the itemised costs
account.
At the end of the assessment hearing, the registrardnust

(@) makea costs assessment order; and

(b) give a copy of the order to each party.
Within 14 days after the costs assessment order is made, a party

may ask the registrar to give
about a disputed item.

A costs assessmeorder made under this rule has the force and
effect of an order of the court.

Powers of registrar
A registrar may do any of the following at an assessment
hearingd

(@) summon a witness to attend;

(b) examine a witness;

(c) require a peyon to file an affidavit;

(d) administer an oath;
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Part 19
Division 6
r. 351

Party and party costs
Claiming and disputing costs

(e)
()
(@)
(h)
(i)
()

(k)
()

(m)
(n)

order that a document be produced;
make an interim or final costs assessment order;
adjourn the assessment hearing;

if satisfied that there has been a gross or consistent
breachofad wy er 6 s obl i gati ons
issue to the appropriate professional regulatory body;

refer to the Court any question arising from the
assessment;

determine whether costs we¥e
(i) reasonably incurred; and
(i)  of a reasonablemount; and
(i)  proportionate to the matters in issue;
make a consent order fixing the amount of costs to be
paid;
dismiss an account &

(i) it does not comply with these rules or an order;
or

(i)  the person entitled to costs does ntdrat the
assessment hearing;

order costs;

do, or order another person to do, any other act that is
required to be done under these rules or an order.

under

(2) On being satisfied that the time for reviewing a costs assessment
order has passed, the registrar ndust

(@) determine how any amount paid as security for the costs

(b)

of assessment is to be distributed or refunded; and
order that the payment be made of court.

351 Assessment principles

(1) A registrar must not allow costs that, in the opinion of the
registrard
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Claiming and disputing costs Division 6
r. 352

(@)
(b)

are not reasonably necessary for the attainment of

justice; and

are not proportionate to the issues in the case.

(2) If the caurt has ordered costs on an indemnity basis, the
registrar must allow all costs reasonably incurred and of a
reasonable amount, having regard to, among other tBings

(@)
(b)

()

the scale of costs in Sched@eand
any costs agreement between the partyltom costs

are payable and the partyodos | awye

charges ordinarily payable by a client to a lawyer for the
work.

(3) When assessing costs as between party and party, a registrar
must not allowd

(@)
(b)
()

costs incurred because of improper, unnecgssa
unreasonabl e conduct by a

costs for work (in type or amount) that was not
reasonably required to be done for the case; or

unusual expenses.

352 Allowance for matters not specified

(1) A registrar may allow aeasonable sum for work properly
performed that is not specifically provided for in Schedule

(2) When considering whether to allow an amount for costs or an
expense, the registrar may consider

(@) any other fees paid or payable to the lawyer anmhsel
for work to which a fee or allowance applies; and

(b) the complexity of the case; and

(c) the amount or value of the property or financial resource
involved; and

(d) the nature and importance of the case to the party
concerned; and
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r. 353

(e) the difficulty or novelty of the matters raised in the case;
and

(H the special skill, knowledge or responsibility required,
or the demands made, of the lawyer by the case; and

(g) the conduct of all the parties and the time spent on the
case; and

(h) the placenvhere, and the circumstances in which, work
or any part of it was done; and

(i) the quality of work done and whether the level of
expertise was appropriate to the nature of the work; and

() the time in which the work was required to be done.

353 Neglect or delay before registrar

(1) This rule applies if, after a notice disputing the itemised costs
account has been fledunderr@let 1 ( 3) , a party
lawyerd

(a) fails to comply with these rules or an order; or
(b) puts another partyp unnecessary or improper expense
or inconvenience.
(2) The registrar mag
(@) order the party to pay costs; or
(b) disallow all or part of the costs in the account.

354 Costs assessment order: costs account not disputed

(1) This rule applies to person entitled to costs wido
(@) has served an itemised costs account undeBB8@gand
(b) has not received a notice disputing the itemised costs
account under ruld40.
(2) A registrar may make a costs assessment order if the person has
filed 6
(&) acopy of the itemised costs account; and
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Party and party costs Part 19
Specific costs matters Division 7
r. 355

(b) an affidavit statingd

() when the itemised costs account was served on
the person liable to pay the costs; and

(i)  the amount (if any) that has been received or
credited for the costs; and

(i)  that the person liable to pay the costs has not
served a notice disputing the itemised costs
account under ruld40; and

(iv) that the time for serving a notice disputing the
itemised costs account has passed.

(3) If a costs assessment order is made usdlerule(2), the person
entitled to costs must serve a copy of the order on the person
liable to pay costs.

(4) A costs assessment order made under this rule has the force and
effect of an order of the court.

355 Setting aside costs assessment order

(1) This rule applies to a party who is liable to pay costs and
receives a costs assessment order undeB4@iEl) or354(3).

(2) The party may, within 1dlays after receiving the costs
assessment order, apply to have it set aside.

Division 78 Specific coss matters

356 Costs in Magistrates Court

(1) A party cannot recover from another party costs, for work done
by a lawyer in the Magistrates Court, that are more thand@0%
the amount specified in Sched@ehat may be charged for the
work.

(2) Subrule(1) does not apply to work done by a lawyer in the
Magistrates Court constituted by a family law magistrate.
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r. 357

357. Charge for each page

(1) A lawyer may charge the amount specified in Scheddite a
document only if it complies with the requirements for
documents specified in ri#B3(1) or(2).

(2) For the purposes of Sched@®ivision 1, the calculation of the
number of words in a document excludes words that are part
of 8

(&) an approved form; or

(b) adocumentin a form approved by the Principal
Registrar.

358 Proportion of costs

If the scale in Schedul® Division 1 provides for an amount to

be charged that is based on time or number of words, the
amount to be charged is an amount that is proportionate to the
time or number of words actualigken or written.

359 Costs for reading

If it is reasonable for a lawyer to read more thamp&ges for a
case, the amount to be charged under Sch&dblgision 1
Subdivision2 item4 is at the discretion of the registrar.

360 Postage within Australia
The charge specified in Sched@léor producing a document
(including a letter) includes an allowance &r
(@) preparing file copy of the document; and
(b) postage of the document in Australia.

361 Waiting and travelling time

(1) Subrule(2) gplies ifd

(@) alawyer has travelled less than 100 from the
| awyer s place of business to att
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r. 362

(2)

3)

(4)

362

363
1)

(2)

(b) itis not appropriate or proper for an agent to attend
court instead of the lawyer.

The lawyer may charge an amount for time reabbnspent
attending a court event if the lawyer wias

(&) at court waiting for the court event to start or resume
after the time allocated; or

(b) travelling to or from court.
A lawyer who attends court for the hearing afranore cases

may charg, for each case, an amount that is reasonable, having
regard to the time spent at each headéing

(a) travelling to or from court; or
(b) waiting for each hearing to start or resume.
The total amount that may be charged under this rule for all

cass must not be more than the amount that may be charged
under Schedul2 Division 1 for onecase.

Agent 6s f ees

The costs claimed by a lawyer for work done by another lawyer
as agent of the lawyer must not be more than the amount the
lawyer would havéeen entitled to charge under Scheduie

the lawyer had personally done the work.

Costs of cases not started together

This rule applies iB

(&) alawyer starts a case for a client that could reasonably
have been started at the same time, ia the same
court, as another case between the same parties; and

(b) the case was not started at that time in that court.
The lawyer may charge for work done for all the cases only the

amount the lawyer could have charged if the lawyer had started
all the cases at the same time in the same court.
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r. 364

364. Certificate as to counsel

365.
1)

(2)

366
1)

(2)

The judicial officer hearing a case may certify that it was
reasonabl e to engage a | awyer
Senior Counsel) as counsel to attend for a party.

Lawyer as counsel: party and party costs

This rule applies to party and party costs for fees paid or to be
paid to a lawyer engaged as counsel.
The fees are a necessary expense for a case if
(&) eitherd
(i) the case was heard by theu@tan its appellate
jurisdiction; or
(i) in any other case, it was reasonable to engage
counsel to attend in the case;
and
(b) for a hearing or trial, counsal

() was present for a considerable part of the hearing
or trial; and

(i) gave substaral assistance during the period to
which the fees relate in the conduct of the case;

and
(c) the fees are not more than the amount otherwise payable

under these rules for counsel engaged to attend in a case.

Lawyer as counsel: assessment of fees

This rule applies to party and party costs for fees paid or to be
paid to a lawyer engaged as counsel.

The registrar may allow the costs of engaging more
thanlcounsel |, including counsel
or Senior Counsel.
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Review of assessment Division 8
r. 367

(3) The egistrar may allow a fee in accordance with Schegule
Division 1 for each further day or part of a dagif

(&) counselis engaged to attend at a trial; and
(b) the trial takes more than 1 day.

(4) The registrar must not allod
(a) afee paidto aansel as a retainer; or
(b) areading fee, unless
() the case is unusually complex; or
(i) the amount of material involved is particularly

large;
or
(c) for a case before a court of summary jurisdiction, an
amount for coun;madcadancdvate s, ot her
Schedule Division1 Subdivisior3 item3 or 4; or
d if a daily fee for counsel 6s atte

accordance with Schedu?eDivision1 Subdivision3,
an additional amount for work done for the case by
counsel on any day favhich the daily fee applies.

Division 89 Review of assessment

367. Timing for filing application for review

(1) A party may apply to the Court to review the decision of a
registrar under rul849 by filing an application in a case.

(2) A party must intude in the affidavit filed with the
applicationd

(@) the number of each item in the itemised costs account to
which the party objects to the re

(b) the reasons for objecting to the decision; and
(c) the decision sought from tli&ourt for each objection.
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368 Timing for filing application for review

An application for review must be filed within tiys after the
applicant receives the registraros r
made under rul849(4).

369 Hearing of application
(1) An application for review must be heard by a judge.

(2) Atthe hearing of the applicatian
(@) the Court must not receive any new evidence; and
(b) the Court may
() exercise all the powers of the registrar; and
(i) setasideorvarythergi strar o6s deci si on;

(i) return any item to the registrar for
reconsideration;

and
(c) aparty may raise an issue only ibit

(i) was identified as a disputed item in the notice
disputing the itemised costs account; or

(i) concerns the costf assessing the itemised costs
account; or

(i)  concerns an alleged error of calculation in, or
omission from, the assessment of the itemised
costs account; or

(iv) concerns an alleged error of law or fact by the
registrar, and the party has madeguest under
rule 349(4).

(3) A hearing of an application for review does not operate as a stay
of the decision reviewed.
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Part 200 Enforcement of financial orders and
obligations

Division 10 General

370 Enforceable obligations

(1) The following obligations may be enforced under this Bart
(&) an obligation to pay money;

(b) an obligation under the Act secti@@1 or the Family
Law Act sectionl06A to execute a deed or instrument;

(c) an order entitling a person to the possessioreal
property;
(d) an order entitling a person to the transfer or delivery of
personal property.
(2) For the purposes of subruylk)(a), an obligation to pay money
includeso
(&) a provision requiring a payer to pay money urdler

(i) an order mde under the Act, the Family Law
Act or a Child Support Act; or

(i) aregistered parenting plan; or
(i)  aregistered award made in arbitration; or
(iv) a maintenance agreement; or
(v) an approved maintenance agreement; or

(vi) afinancial agreememir termination agreement;
or

(vii) an agreement varying or revoking an original
agreement dealing with the maintenance of a
child; or

(viii) an overseas maintenance order or agreement that,
under the regulations, is enforceable in Australia;

and
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r.371
(b) aliability to pay arrears accrued under an order or
agreement; and
(c) adebt due to the Commonwealth under the Child
Support (Registration and Collection) Act; and
(d) a child support liability; and
(e) afine or the forfeiture of a bond; and
() cods, including the costs of enforcement.

(3) For the purposes of subruylk)(a), an obligation to pay money
does not include an obligation arising out of costs for work done
for a fresh application payable by
lawyer.

(4) This Partapplies to an agreement specified in subfR)jéa) as

371

372
1)

if it were an order of the court in which it is registered or taken
to be registered.

When agreement may be enforced

A person seeking to enforce an agreement must first obtain an
orderd

(a) for an agreement approved under the Family Law Act
section87d under the Family Law Act
section87(11)(c); or

(b) for a financial agreement under the Act Pkt
Division 30 under the Act sectioR05ZW(c); or

(c) for afinancial agreement under themily Law Act
PartVIIIA 6 under the Family Law Act
section90KA(c).

When child support liability may be enforced

This rule applies to a person seeking to enforce payment of a
child support liability that is not an order and is not taken to be
an order.
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(2) Before an enforcement order is made, the person must first
obtain an order for payment of the amount owed by fiing

(a) an application in a case and an affidavit setting out the
facts relied on in support of the application; and

(b) if the payee is the Child Support Agency or is seeking to
recover a liability under the Child Support (Registration
and Collection) Act sectiohl13A, a certificate under
section116 of that Act.

(3) A payee who seeks to recover a child support liability & th
payeebs own name under the Child Sup
Collection) Act sectiori13A must attach to the affidavit filed
with the application a copy of the notice, given to the Child
Support Agency, of the payeeds inten
proceedings toecover the debt due.

373 Who may enforce obligation

The following persons may enforce an obligation

(a) if the obligation arises under an order (except an order
specified in paragrapft)) 8 a party;
(b) if the obligation arises under an ordepty money for
the benefit of a party or childl
(i) the party or child; or

(i) a person entitled, under the Act, the Family Law
Act or the regulations, to enforce the obligation
for the party or child;

(c) if the obligation is a fine or an order treabond be
forfeitedd the Marshal or an officer of the Court;

(d) if the obligation is a child support liability a person
entitled to do so under a Child Support Act.
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374 Enforcing obligation to pay money
An obligation to pay money may be enforcedlbgr more of
the following enforcement ordeds

(a) an order for seizure and sale of real or personal property,
including under an enforcement warrant;

(b) an order for the attachment of earnings and debts,
including under a third party debt notice;

(c) an order for sequestration of property;
(d) an order appointing a receiver (or a receiver and
manager).

375 Affidavit to be filed for enforcement order
If these rules require a person seeking an enforcement order to
file an affidavit, the affidavitnustd

(a) ifitis not required to be filed with an applicatién
state the orders sought; and

(b) have attached to it a copy of the order or agreement to
be enforced; and

(c) setout the facts relied on, includidg
(i) the name and address of theeyee; and
(i)  the name and address of the payer; and

(i)  that the payee is entitled to proceed to enforce
the obligation; and

(iv) that the payer is aware of the obligation and is
liable to satisfy it; and

(v) that any condition has been fulfilleaind

(vi) details of any dispute about the amount of money
owed; and
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(d)

(vii)  the total amount of money currently owed and
any details showing how the amount is
calculated, including

() interest (if any); and

(I the date and amount of any payments
aready made;

and

(viii)  what other legal action has been taken in an

effort to enforce the obligation; and

(ix) details of any other current applications to
enforce the obligation; and

(x) the amount claimed for costs, including costs of
any proposeénforcement;

and
be sworn no more thandays before it is filed.

376 General enforcement powers of court

A court may make an ordér

(a) declaring the total amount owing under an obligation; or

(b) that the total amount owing must be paiduth or by
instalments and when the amount must be paid; or

(c) for enforcement; or

(d) in aid of the enforcement of an obligation; or

(e) to prevent the dissipation or wasting of property; or

(f) for costs; or

(g) staying the enforcement of an obliga (including an
enforcement order); or

(h) requiring the payer to attend an enforcement hearing; or

(i) requiring a party to give further information or evidence;
or
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()
(k)

U
(m)

that a payer must file a financial statement; or

that a payer must produdecuments for inspection by
the court; or

dismissing an application; or

varying, suspending or discharging an enforcement
order.

377. Enforcement order

(1) An enforcement order must stdte

(@)
(b)
(©)
(d)

the kind of enforcement order it is; and

thefull name and address for service of the payee; and
the full name and address of the payer; and

the total amount to be paid.

(2) For the purposes of subrylg)(d), a statement about the total
amount to be paid must include

(@)

(b)
(©)

the amount wing under the obligation to pay money;
and

the amount of interest owing (if any); and
any costs of enforcing the order.

378 Discharging, suspending or varying enforcement order

(1) A party to an enforcement order may apply to the court at any
time to discharge, suspend or vary the order.

(2) An application under subru(@) does not stay the operation of
the enforcement order.
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Division 28 Information for aiding enforcement
Subdivision 18 Processes for aiding enforcement

379 Processes for otaining financial information

(1) Before applying for an enforcement order, a payee dnay

(a) give a payer a written notice requiring the payer to
complete and serve a financial statement withindys
after receiving the notice; or

(b) by filing an gplication in a case and an affidavit that
complies with rule875, apply for an order, without
notice to the respondedt

() requiring the payer to complete and file a
financial statement; or

(i)  requiring the payer to disclose information or
produceto the payee copies of documents
relevant to the payerodés financ

(2) A judicial officer may hear an application under sub(alg in
chambers, in the absence of the parties, on the documents filed.

Subdivision 28 Enforcement hearings
380 Enforcement hearing

(1) A payee may, by filing an application in a case and an affidavit
that complies with rul&75, require the following persons to
attend an enforcement hearidig

(&) the payer; or
(b) if the payer is a corporation, an officer of the
corporation.

(2) The payee may require the payer to produce documents at the
enforcement hearing that are in the
and relevant to the enforcement application by serving with the
application specified in subru{é) 0

(a) alist of the documents required; and
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(b) awritten notice requiring that the documents be
produced.

(3) A payee must serve, by special service on a payer at least
14 days before an enforcement hearing
(@) the documents mentioned in subrul&sand(2); and

(b) abrochure approved by the executive manager of the
Court appointed under the Act secti@®(1)(c), giving
information about enforcement hearings and the
consequences of failing to comply with an obligation.

381 Obligations of payer
(1) A paye served with the documents mentioned in 888
musto
(a) attend the enforcement hearidig
(i) to answer questions; and
(i)  to produce any documents required;
and

(b) atleast Hays before the enforcement hearing, serve on
the payee afinandia st at ement setting out
financial circumstances.

(2) Before the day of the enforcement hearing, the payer may
produce any documents required to the payee at a mutually
convenient time and place.

382 Subpoena of witness

A party may requeshe court to issue a subpoena to a witness
for an enforcement hearing.

383 Failure concerning financial statement or enforcement
hearing
(1) A person commits an offence if the person doesnot

(&) comply with a notice under ru&/9(1)(a) requiring the
person to complete and serve a financial statement; or
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(b) comply with an order that the person complete and file a
financial statement or produce copies of documents to
the payee; or

(c) if the person is served with an enforcement hearing
applicationd

(i) comply with rule381(1)(a)(ii) andb); and

(i) attend the enforcement hearing in accordance
with the application or an order;

or

(d) on attending an enforcement hearing in accordance with
an enforcement hearing application or order, answer a
question put to the person to the

Penalty for this subrule: a fine of $80.
(2) An offence against subru{&) is an offence of strict liability.

(3) If a person is prosecuted under the Act or the Family Law Act
for an act oomission mentioned in subrulg), an application
must not be made under subr(d¢ in respect of that act or
omission.

Division 30 Enforcement warrants

Subdivision 18 General

384 Term used: affected person

In this Divisiond

affected persomimeansa person claiming to be affected by the
seizure of property under an enforcement warrant.

385 Request for enforcement warrant

(1) A payee may, without notice to the payer, ask a court to issue an
enforcement warrant by filing

(@) an affidavit; and
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(b) the enforcement warrant sought and a copy of it for

service.
(2) The affidavit musb

(&) comply with rule375; and

(b) include the following details of the property owned by
the paye®

() for any real propertg
() evidence that the payertise registered
owner; and

(I details of registered encumbrances and
of any other person with an interest in
the property;

(i) for any personal property
()  the location of the property; and

()  whether there is any other person who
may have amiterest in the property,
including as a part owner or under a
hire purchase agreement, lease or lien.

(3) If an enforcement warrant is issued, the payee must give the
enforcement officed

(@) the warrant; and
(b) either or both of the following

(i) a written undertaking to pay all reasonable fees
and expenses associated with the enforcement if
they are greater than the amount recovered on the
enforcement;

(i)  the amount (if any) required by the enforcement
officer to be paid on account for theasenable
fees and expenses of the enforcement.
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386. Duration of enforcement warrant

An enforcement warrant remains in force form@&nths from
the date on which it was issued.

387. Enforcement officerds responsibiliti

(1) An enforcement officer mugt

(a) seize or sell property of the respondent in the sequence
that the enforcement officer considers is bestfor

() promptly enforcing the warrant; and
(i) avoiding undue expense or delay; and

(i) minimising hardslp to the payer and any other
person affected;

and
(b) on enforcing the warrardt
(i) serve a copy of the warrant on the payer; or

(i) leave the warrant at the place where it was
enforced,;

and

(c) give the payer an inventory of any property sezeder
the warrant; and

(d) advertise the property in accordance with 898; and
(e) sell the seized property

) quickly, having regard to the
and the desirability of a beneficial sale of the
property; and

(i) atthe place wére it seems best for a beneficial
sale of the property; and

(i) by auction, tender or private sale.

(2) The enforcement officer may
(a) postpone the sale of the property; and
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(b) refuse to proceed with the sale of the property; and

(c) seek furher information or documents from a payee;
and

(d) defer enforcement until a fee or expense is paid or an
undertaking to pay the fee or expense is given; and

(e) require the payee to indemnify the enforcement officer
against any claims arising from thefercement; and

() sign any documents relating to the transfer of ownership
of the property, and any other documents necessary to
give title of the property to the purchaser of the
property; and

(g) recover reasonable fees and expenses associatedh@vith t
enforcement.

(3) For the purposes of subry®)(g), fees and expenses recovered
by an enforcement officer for enforcing a warrant are taken to
be reasonable if the fees and expenses are in accordance with a
legislative provision of the Commonwealtir,the State or
Territory in which the warrant was enforced.

388 Directions for enforcement

(1) An enforcement officer may seek, by written request to the
court, procedural orders to assist in carrying out the
enforcement officerds functions.

(2) A request under subrulél) mustd
(@) comply with rule483(1) or(2); and

(b) set out the procedural orders sought and the reason for
the orders; and

(c) have attached to it a copy of the order appointing the
enforcement officer.

(3) The enforcement officanust give a copy of the request to all
parties.
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(4) The court may determine the request in chambers udless

(@) within 7 days of the request being served on a party, the
party makes a written objection to the request being
determined in chambers; or

(b) the court decides that an oral hearing is necessary.

389 Effect of enforcement warrant

(1) Inthis ruled

total amount owedin relation to an enforcement warrant,
includes the enforcement of ficerb6s f
enforcing the warnat.

(2) Property seized under an enforcement warrant remains the
subject of the enforcement warrant until it is released by

(@) full payment of the total amount owing under the
enforcement warrant; or

(b) sale;or
(c) order; or
(d) consent of the gyee.
(3) If the payer pays the payee the total amount owed under the
enforcement warrarg

(&) the payee must immediately give the enforcement
officer written notice of the payment; and

(b) the enforcement officer must release any seized property
to the payer.

390 Advertising before sale
(1) Before selling property seized under an enforcement warrant, an
enforcement officer must advertise a notice of the &ale
(a) atleast once before the sale; and
(b) statingd
(i) the time and place of thelegand
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(i)  the details of the property to be sold;
and
(c) in a newspaper circulating in the town or district in
which the sale is to take place.
(2) Subrule(1) does not apply if the property seized is perishable.
(3) For a sale of real propertthe notice of sale must include the
following detailsd

(&) aconcise description of the real property, including its
location, that would enable an interested person to
identify it;

(b) a general statement about any improvements of the real
property;

(co a statement of the payero

(d a statement of the payerd
land titles register, that affect or may affect the real
property as at the date of the advertisement;

(e) a statement about where a copyh® contract for sale
of the property can be obtained.

S
S

(4) A copy of the advertisement must be served on the payer at least
14 days before the intended date of sale.

391 Sale of property at reasonable price

(1) An enforcement officer must, in goodtfaiand with reasonable
care having regard to all circumstances relevant to the sale of
property seized under an enforcement warrant, fix a reasonable
price for the property.

(2) For the purposes of subryle), circumstances relevant to the
sale price ofeal property seized under an enforcement warrant
included

(@) the current value of the property, as provided to the
enforcement officer under ru894(1)(b)(vi); and
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(b) the amount of the highest bid received for the property
at any auction of the pperty.

392 Conditions of sale of property

(1) This rule applies in relation to the sale by an enforcement
officer of property seized under an enforcement warrant.

(2) The enforcement officer must specify as a condition of the sale
of the property thatie buye®

(&) must payd
(i) adeposit of at least 1086 the price fixed for the

property when the buyerds offe
is accepted by the enforcement officer; and

(i)  the balance of that price within the period
determined by the enforcemt officer;

or

(b) must pay the whole of the price fixed for the property
when the enforcement officer acce
for the property.

(3) The period mentioned in subry)(a)(ii) mustd

(@) be determined before the property is offei@dsale;
and

(b) be a period of no longer than days.

393 Result of sale of property under enforcement warrant

(1) An enforcement officer must, withindays after the day of
settlement of a sale of property, file a notice in the court stating
the deails of the result of the sale and the reasonable fees and
expenses of the enforcement.

(2) The enforcement officer must pay out of the money received
from the enforcemerd

(&) any amount still owing to the enforcement officer for the
reasonable feeend expenses of the enforcement; and
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(b) the balance of any amount owed to the payee under the
enforcement warrant; and

(c) the remaining amount (if any) to the payer.

394 Payeeds responsibilities

(1) Atleast 28days before an enforcement officer sells real
property under an enforcement warrant, the payee énust

@ send to the payer, at the payerds
to any mortgagee or other person who has an
encumbrance registered on theetib the property that
has priority over the enforcement warrant, written notice
statingd
(i) that the warrant has been registered on the title to
the property; and

(i) that the enforcement officer intends to sell the
property to satisfy the obligatiaf &
()  the total amount owing is not paid; or

(I arrangements considered satisfactory to
the payee have not been made by a date
specified in the notice;

and
(i) the enforcement officerds name
and
(b) provide the enforcementfafer with evidence of the
following @

(i) proof of compliance with paragraj);

(i) that the warrant has been registered on the land
titles register;

(i)  details of the real property proposed to be sold
including the address and description & kand
title of the property;
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(2)

3)

(iv) details of all encumbrances registered against the
real property on the date of registration of the
enforcement warrant;

(v) the costs incurred to register the enforcement

warrant;
(vi) the current value of the realqperty, as stated in
a real estate agento6s mar ket

The payee is liable to pay to the enforcement officer the
reasonable fees and expenses of the enforcement.

The costs mentioned in subrii®(b)(v) and the fees and
expenses mentioned subrule2) mayd

(@) be added to, and form part of, the costs of the
enforcement warrant; and

(b) be recovered under the warrant.

395 Orders for real property
(1) This rule applies to real property in relation to which
(@) an enforcement warrahas been requested or issued; or
(b) an enforcement order for seizure and sale has been
applied for or made.
(2) A payee, payer or enforcement officer may apply to the court
for an orde®®
(@) that the real property be transferred or assigned to a
trustee; or
(b) that a party sign all documents necessary for the transfer
or assignment; or
(c) in aid of or relating to the sale of the real property,
including an orded
(i) about the possession or occupancy of the real
property until its sale; and
As at 23 Aug 2021 Version 00-b0-00 page 231

Published on www.legislation.wa.gov.au



Family Court Rules 2021

Part 20 Enforcement of financial orders and obligations
Division 3 Enforcement warrants
r. 396

(i)  specifying the kind of sale, whether by contract
conditional on approval of the court, private sale,
tender or auction; and

(i)  setting a minimum price; and
(iv) requiring payment of the purchase price to a
trustee; and

(v) settling the particula and conditions of sale;
and

(vi) for obtaining evidence of value; and

(vii)  specifying the remuneration to be allowed to an
auctioneer, estate agent, trustee or other person;

or

(d) about the disposition of the proceeds of the sale of the
real progrty; or

(e) inrelation to the reasonable fees and expenses of the
enforcement.

(3) The court may hear an application under sub2ijen
chambers, in the absence of the parties, on the documents filed.

Subdivision 28 Claims by person affected by enficement warrant

396. Notice of claim

(1) If an enforcement officer seizes, or intends to seize, property
under an enforcement warrant, an affected person may serve a
notice of claim on the enforcement officer.

(2) A notice of claim musé

(&) be inwriting; and
(b) state the name and address of the affected person; and

(c) identify each item of property that is the subject of the
claim; and

(d) state the grounds of the claim.
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person

served

(3) The enforcement officer must serve a copy of the notice of
claim onthe payee.
(4) The enforcement warrant must not be executed until at least
7 days after the notice of claim was served on the payee.
397. Payee to admit or dispute claim
A payee who is served with a notice of claim under 39i&(3)
must give the enfaement officer written notice about whether
the payee admits or disputes the claim, withdays after the
notice of claim was served.
398 Admitting claim
| f a payee admits an affected
officer must return the property i3 lawful owner in a way that
i s consistent with the affected pers
399 Denial or no response to claim
(1) This rule applies iB
@ an enforcement officer has
notice of claim on a payee; and
(b) within 7 days after the notice was served, the p&yee
(i) disputes or does not admit the claim; or
(i)  fails to respond to the claim in accordance with
rule397.
(2) The following people may apply for an order to determine the
claimd
(@) each past to the enforcement warrant;
(b) the affected person;
(c) the enforcement officer.
(3) The Registry Manager must fix a date for hearing an application
under this rule that is as close as practicable a4 after the
date of filing.
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(4) The applicion must be served on the following people at least
7 days before the hearing of the applicatiion
(a) each party to the enforcement warrant;
(b) the affected person;
(c) the enforcement officer.
400 Hearing of application
On the hearing of an appation under rul&99, the court
mayd
(@) allow the claim; and
(b) order that the affected person and anyone claiming
under the affected person be barred from prosecuting the
claim against the enforcement officer or payee.
Division 48 Third party debt notice
401 Application of Division
This Division applies t@
(&) money deposited in a financial institution that is payable
to a payer on call or on notice; and
(b) money payable to a payer by a third party on the date
when the enforcement ordarserved on the third party;
and
(c) earnings payable to a payer.
402 Money deposited in financial institution

(1) Money deposited in an account in a financial institution that is
payable on call is a debt due to the payer even if a condition
relating b the account is unsatisfied.

(2) Money deposited in an account in a financial institution that is
payable on notice is a debt due to the payer at the end of the
notice period required, starting on the date of service of the third
party debt notice on théird party debtor.
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403 Request for third party debt notice

(1) A payee may, without notice to the payer or third party, ask a
court to issue a third party debt notice requiring the payment to
the payee of any money to which this Division applies by

filing

(&) 3copies of the third party debt notice; and
(b) an affidavit.

(2) The affidavit musb
(@) comply with rule375; and
(b) include the following informatiod

(i)
(ii)

(iii)
(iv)

the name and address of the third party;

details of the debt to ketached to satisfy the
obligation, including its nature and amount;

the information relied on to show that the debt is
payable by the third party to the payer;

if it is sought tod attach the
D details of inlghad payer 6s ear t
(M details of the payeros | ivi
arrangements, including dependants;
and

() the protected earnings rate; and

(IV)  the amount sought to be deducted from
the earnings each payday; and

(V) any information that should be included
in the thid party debt notice to enable
the employer to identify the payer.

404. Service of third party debt notice

A payee must serve on a payer and third party débtor

(a) a copy of the third party debt notice issued under
rule403; and
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(b) abrochure apprad by executive manager of the Court
appointed under the Act secti@b(1)(c) and setting out
the effect of the third party debt notice and the third
party debtords obligations.

405, General effect of third party debt notice

(1) If athird party debt note is served on a third party debtor, a
debt due or accruing to the payer from the third party debtor is
attached and bound in the hands of the third party debtor to the
extent specified in the notice.

(2) A third party debt notice to bind earnings oegular payment
comes into force at the end ofldys after the order is served on
the third party debtor.

406. Empl oyer ds obligations

(1) Under a third party debt notice dire
employerd
(&) musto

() deductfromthepayérs ear ni ngs the amoun:
specified in the notice; and

(i) pay it to the person specified in the notice; and
(i)  give to the payer a notice specifying the
deductions;
and
(b) mayo
) deduct from the payerds earnin
administrative charge of $§&er deduction; and

(i) keep the charge as a contribution towards the
administrative cost of making payments under
the notice.
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(2) The employer must ensure that an amount deducted under
subrule( 1) does not reduce the payeros e
protected earnings rate.

(3) A deduction paid or kept by an employer under sulqilés a
valid discharge, to the extent of th
liability to pay earnings.

407. Duration of third party debt notice

A third party debt notice edinues in force untid
(@) the total amount mentioned in the notice is paid; or
(b) the notice is set aside.

408 Response to third party debt notice

(1) A third party debtor who has been served with a third party debt
notice or an order dischargingarying or suspending the notice,
may apply to the coud

(a) to dispute liability to make payments under the notice;
or

(b) for procedural orders.
(2) The court may hear an application under subflijen
chambers, in the absence of the partiesherdocuments filed.
(3) The court may

(&) order that any money that has been paid to the payee in
errord

() be paid into and held in court; or

(i)  be returned to the third party debtor; or
(i)  be sent to the payer;
and

(b) if the third @rty debtor has not paid the amount
specified in the notice or order mentioned in
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subrule(1) 8 order the third party debtor to pay all or
part of what was required under the notice or order.

409, Discharge of third party debt notice

If a third party detor pays an amount mentioned in a third party
debt notice to the payee, the debt is discharged to the extent of
the payment.

410, Claim by affected person

A person other than the payee claiming to be entitled to the debt
mentioned in a third party debotice, or to any charge or lien

on, or other interest in, the debt, may apply for an order
determining the claim.

411 Cessation of employment

(1) This rule applies i®
(a) athird party debt notice is in force; and
(b) t he payer oOrsquiredby theonpteea to redgect
part of the payerods earnings to t

(2) If the payer ceases to be employed by the employer, the payer
must, within 21days after the payer ceases to be so employed,
give the court written notice statitdg

(@) thatthe payer has ceased employment with the
employer; and

(b) the date on which the employment ceased; and
(c) if the payer has a new employer
() the name and address of the new employer; and
(i) the place of the payeros empl o
empbyer; and
(i) the amount of the payerds earn
employment by the new employer.
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3)

(4)

412
1)

(2)
3)

(4)

If the payer ceases to be employed by the employer, the
employer must, within 2tlays after the payer ceases to be so
employed, give the court written notice bétdate on which the
payer6s empl oyment ceased.

If the Registry Manager does not receive a written objection
from the payee or the payer within @adys after a notice under
subrule(2) or (3) is given, a new third party debt notice naming
the new empyer as the third party debtor will be issued.

Compliance with third party debt notice
A third party debtor commits an offence if the third party
debtord

(@) does not comply with a third party debt notice or an
order varying, suspending or digarging a notice; or

(b) unfairly treats a payer in respect of employment because
of a notice or an order made under this Division.

Penalty for this subrule: a fine of $80.
An offence against subru{&) is an offence of strict liability.

A penalty imposed under subryl® does not affecd

(&) an obligation that the third party debtor may have in
relation to the payer; or

(b) aright or remedy that the payer may have against the
third party debtor under another legislative provision.

If the court makes an order against a third party debtor under the
Act or the Family Law Act in respect of an act or omission
mentioned in subrul€l), the third party debtor must not be
charged with an offence against subillein respect of that act

or omission.
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Division 58 Sequestration of property

413 Application for sequestration of property

(1) A payee may apply to the court for an enforcement order
appointing a sequestrator of the property of a payer by filing an
application in a case, setfjrout the details of the property to be
sequestered, and an affidavit.

(2) The affidavit musb

(@) comply with rule375; and

(b) include the full name and address of the proposed
sequestrator; and

(¢ include details of the sequestrat
(d) have attached to it a consent to the appointment of the
sequestrator, signed by the proposed sequestrator.
(3) The court may

(@) hear an urgent application under subidlewithout
notice; and

(b) make an order that is expressed to operatelontiyya
date fixed by the order.

(4) The court may hear an application under this rule in chambers,
in the absence of the parties, on the documents filed.

414 Order for sequestration
(1) In considering an application for sequestration, the court must
besatisfied thad

(a) if the obligation to be enforced arises under an order, the
payer has been served with the order to be enforced; and

(b) the payer has refused or failed to comply with the
obligation; and

(c) an order for sequestration is the magpropriate
method of enforcing the obligation.
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(2) On appointing a sequestrator, the court iday
(a) authorise and direct the sequestrator

) to enter and take possession o
property or part of the property; and

(i)  to collect andeceive the income of the property,
including rent, profits and takings of a business;
and

(i)  to keep the property and income under
sequestration until the payer complies with the
obligation or until further order;

and
(b) fix the remuneration of theequestrator.

415 Order relating to sequestration
(1) This rule applies if any of the following people apply to the
court for an order relating to a sequestration oéder
(@) a party to the sequestration order;
(b) a creditor of the payer;
(c) the Marshal;
(d) a person whose interests are affected by an act or
omission of, or decision made by, the sequestrator.
(2) The court may orded

(@) the sequestrator, or any other person associated with the
sequestration, to attend to be orally examined; o

(b) the sequestrator to do or not do something; or
(c) the sequestrator to be removed from office.

416 Procedural orders for sequestration

(1) A sequestrator may seek, by written request to the court,
procedur al orders alopsut the sequestrtr
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(2) A request under subru(é@) musto

3)
(4)

417,
1)

(2)

3)

(@) comply with rule483(1) or(2); and

(b) set out the procedural orders sought and the reason for
the orders; and

(c) have attached to it a copy of the order appointing the
sequestrator.
Thesequestrator must give a copy of the request to all parties.

The court may determine the request in chambers udless

(&) within 7 days of the request being served on a party, the
party makes a written objection to the request being
determined in chmbers; or

(b) the court decides that an oral hearing is necessary.

Division 6 8 Receivership

Application for appointment of receiver

A payee may apply to the court for an enforcement order
appointing a receiver dyflnghe payer
an application in a case and an affidavit.
The affidavit must

(@) comply with rule375; and

(b) include the full name and address of the proposed
receiver; and

(¢ include details of the receiver
(d) have attached to ihé consent to the appointment of the
receiver, signed by the proposed receiver.

The court may hear an application under subflijen
chambers, in the absence of the parties, on the documents filed.
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Receivership Division 6
r. 418

418
1)

(2)

3)

(4)

(5)

419

420

Appointment and powers of receiver
In corsidering an application under rulé7(1), the court must
have regard té
(a) the amount of the debt; and
(b) the amount likely to be obtained by the receiver; and
(c) the probable costs of appointing and paying a receiver.
When appointing a reseer, the court must make orders
aboutd
@ the receiverdés remuneration (if
(b) the security to be given by the receiver; and
(c) the powers of the receiver; and
(d) the parties to whom, and the intervals or dates at which,
the receiver iso submit accounts.

The court may authorise a receiver
or otherwise) anything the payer may do.

The receiverod6s powers operate to the
powers during the receivership.

The court may, oapplication by an interested person, make
procedural orders about the powers of the receiver.

Security

A receiverod6s appointment by the cour
(&) the order appointing the receiver is made; and

(b) the receiver files any security ored that is acceptable
to the court for the performance

Accounts

A party to whom a receiver must submit accounts may, on
giving reasonable written notice to the receiver, inspect, either
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personally or by an agent, the doants and things on which
the accounts are based.

t

he

and

r

e

he

421 Objection to accounts
(1) A party who objects to the accounts submitted by a receiver
may serve written notice on the receider
(@) specifying the items to which objection is taken; and
(b) requring t he receiver to file
the court within a specified period that is at leastiays
after the notice is served.
(2) The court may examine the items to which objection is taken.
(3) The courtd
(&) must, by order, declarbe result of an examination
under subrul€?); and
(b) may make an order for the costs and expenses of a party
or the receiver.
422 Removal of receiver
The court may
(a) set aside the appointment of a receiver at any time; and
(b) makeordersabou t he recei vership
remuneration.
423 Compliance with orders and rules
If a receiver contravenes an order or these rules, the court
may o
@ set aside the receiverds appointm
(b) appoint another receiver; and
(c) order thereceiver to pay the costs of an application
under this rule; and
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Enforcement of obligations other than an obligation to pay Division 7
money

r. 424

(d) deprive the receiver of remuneration and order the
repayment of remuneration already paid to the receiver.

Division 78 Enforcement of obligations other than an
obligation to pay money

424 Application for enforcement orders

A person may apply to a court, without notice to the respondent,
for any of the following orders by filing an application in a case
and an affidavib

(&) an order requiring a person to sign documents under the
Act or the Family Law Act;

(b) an order to enforce possession of real property;
(c) an order for the transfer or delivery of property.

425 Warrant for possession of real property

(1) An order for the possession of real property may be enforced by
a warant for possession only if the respondent has had at least
7daysd6 notice of the order to be enf
issued.

(2) A court may issue a warrant for possession authorising an
enforcement officer to enter the real property describélein
warrant and give possession of the real property to the person
entitled to possession.

(3) If a person other than the respondent occupies land under a lease
or written tenancy agreement, a warrant for possession may be
issued only if the court givegpmission.

426. Warrant for delivery

A person entitled under an order for the delivery of personal
property specified in the order may apply to a court for that
order to be enforced by a warrant authorising an enforcement
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officer to seize the property dmleliver it to the person who is
entitled to it under the order.

427. Warrant for seizure and detention of property

(1) If an order specifies a time for compliance and that time has
passed without compliance, a person entitled to enforce the
order may sek a warrant authorising an enforcement officer to
seize and detain all real and personal property (other than
prescribed property) in which the respondent has a legal or
beneficial interest.

(2) If the respondent complies with the order or is released fr
compliance, the court may order that the property be returned to
the respondent, after the costs of enforcement have been
deducted.

Division 8 Other provisions about enforcement

428 Service of order

An order may be enforced against a person ordy if
(a) asealed copy of the order is served on the person; or

(b) the court is otherwise satisfied that the person has
received notice of the terms of the order.

429, Certificate for payments under maintenance order

(1) This rule applies if an order sgifies that maintenance must be
paid to a registrar of the court or an authority.

(2) The registrar or authority must, at the request of the court or a
party to the order, give the court or a party a certificate stating
the amounts that, according to tieeords of the court or
authority, have been paid and remain unpaid.

(3) A certificate given in accordance with subr(2¢ may be
received by the court in evidence.
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430,
1)

(2)

431

Enforcement by or against nonparty

If an order is made in favour of a perseho is not a party to a
case, the person may enforce the order as if the person were a

party.

If an order is made against a person who is not a party to a case,
the order may be enforced against the person as if the person
were a party.

Powers ofenforcement officer

An enforcement officer may, when enforcing a warrant (with
any assistance as the enforcement officer requires and, if
necessary, by force) do any of the followihg

(@) enter and search any real propérty
() thatis the subjeaf the warrant; or
(i)  for the purpose of seizing any property the
subject of the warrant;
(b) if the warrant is for the seizure and sale of real property,
enter and eject from the property any person who is not
lawfully entitled to be on the property;

(c) take possession of or secure against interference any
property the subject of the warrant;

(d) remove any property the subject of the warrant from the
place where it is found, place it in storage or deliver it to
another person or place for a purpaaithorised by the
warrant.
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Division 1 Applications for enforcement of orders, contravention of orders

and contempt of court
r. 432

Part 210 Enforcement of parenting orders,
contravention of orders and contempt

Division 18 Applications for enforcement of orders,
contravention of orders and contempt of court

432 Application

This Part applies to an application for an order
(a) to enforce a parenting order; or

(b) under Parb Division13 or PartlO of the Act or the
Family Law Act ParW/Il Division 13A or PartXIlIA; or

(c) that another person be punished for contempbaft.

433 How to apply for order

(1) A person seeking to apply for an order specified in col@iroh
an item in the Table must file an application form as specified in
column2 of that item.

Table
Item Column 1 Column 2
Kind of application Application form to
be filed
1. Enforcement of parenting | Application in a case
order
2. Contravention of an order or Applicationd
other obligation affecting contravention
children
3. Contravention of an order off Applicationd
other obligation not affecting contravention
children
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Applications for enforcement of orders, contravention of orders Division 1
and contempt of court
r.433
Item Column 1 Column 2
Kind of application Application form to
be filed
4. An order that another persol Applicationd
be punished for contempt of, contempt
court
5. Failure to comply with a Applicationd
bond entered into in contravention

accordance with the Act or
the Family Law Act

(2) A persorfiling an application specified in colurmhof the
Table to subrul¢l) must file with it an affidavit thad

(a) states the facts necessary to enable the court to make the
orders sought in the application; and

(b) for an application mentioned in itein has attached to it
a copy of any order, bond, agreement or undertaking
that the court is asked to enforce or that is alleged to
have been contravened.

(3) If the application is for an order specified in it@nof the Table
to subrulg1l) and relates ta contravention of the Act
section156(2) or the Family Law Act sectidv X(2), the
affidavit must also staté

(@) whether a court has previously found that the respondent
contravened the primary order without reasonable
excuse; and

(b) the details ofiny finding made under paragrafat),
includingd

() the date and place of the finding; and
(i)  the court that made the finding; and
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and contempt of court
r.434

(i)  the terms of the finding in sufficient detail to
show that the finding related to a previous
contravention byhe respondent of the primary
order.

434, Application made or continued by Marshal

The court may direct the Marshal to make or continue an
application under this Part.

435 Contempt in court room

(1) This rule applies if it appears to a court that apeiis guilty of
contempt in the court room.
(2) The court may
(&) order the person to attend before the court; or
(b) i ssue a warrant for the personos

436. Fixing hearing date

On the filing of an application under r\d83(1), the Registry
Manager must fix a date for a hearing or directions that is as
near as practicable to tdys after the date of filing.

437. Response to application

A respondent to an application specified in it2n3, 4 or 5 of
the Table to ruld33(1) may file an aiflavit but is not required
to do so.

438 Failure of respondent to attend
If a respondent fails to attend the hearing in person or by a
lawyer, the court mag
(&) determine the case; or

(b) for a respondent to an application specified in i&I8,
4 or 5 of the Table to rulé33(1)d issue a warrant for
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Compliance with parenting orders Division 2

r. 439

the respondentdés arrest to
the court; or

(c) adjourn the application.

439, Procedure at hearing
At the hearing of an application mentioned in it2n3, 4 or 5
of the Tdle to rule433(1), the court must
(&) hear any evidence supporting the allegation; and

(b) ask the respondent to state the response to the allegation;
and

(c) hear any evidence for the respondent; and
(d) determine the case.

Division 20 Compliancewith parenting orders

440, Duties of program provider

(1) The provider of a posteparation parenting program required to
inform the court of a matter pursuant to the Act sei@bQ or
the Family Law Act sectio@ONED must do so by notice in
accordancevith subrule(2).

(2) The notice musd

(@) be in writing and addressed to the Registry Manager of
the filing registry; and

(b) comply with rule483(1) or(2).
441 Relisting for hearing

If the Registry Manager receives a notice under4d(&1),the
Registry Manager may list the case for further orders.
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contempt
Division 3 Location and recovery orders
r. 442
Division 38 Location and recovery orders
442 Application of Division
(1) This Division applies to the following ordeds
(@) alocation order;
(b) a State or Commonwealth information order;
(c) arecovery order.
(2) A person may apply for an order to which this Division applies
by filing an application in a case.
443 Fixing hearing date
The Registry Manager must fix a date for a hearing that is
within 14 days after the application wasef, if practicable.
444, Service of recovery order

(1) This rule applies to a person who is authorised by a recovery
order to take action specified in the order.

(2) A person must serve the recovery order on the person from
whom the child is recovered #ie time the child is recovered if
the persord

(@) is ordered to find and recover a child; and
(b) finds and recovers the child.
(3) Forthe enforcement of a recovery order
(a) the original recovery order is not necessary; and
(b) a copy of thesealed recovery order is sufficient.
445, Application for directions for execution of recovery order

(1) The following people may, by written request to the court, seek

procedural orders in relation to a recovery oiler
(@) aparty;
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Warrants for arrest Division 4

r. 446

(b) a person whasiordered or authorised by a recovery
order to take the action mentioned in the Act
section149(b), (c) or (d) or the Family Law Act
section67Q(b), (c) or (d).

(2) A-request under subru{@) mustd

(&) comply with rule483(1) or(2); and

(b) set outthe procedural orders sought; and

(c) be accompanied by an affidavit setting out the facts
relied on and the reason for the orders.

(3) The court may determine the request in chambers.

Division 49 Warrants for arrest

446. Application for warrant

(1) A party may apply, without notice, for a warrant to be issued for
the arrest of a respondendif

(@) the respondent is required to attend court on being

served withd
() an application for an enforcement hearing under
rule 380; or

(i) asubpoena arder directing the respondent to
attend court; or

(i) an application specified in iteth 3, 4 or 5 of the
Table to rule433(1);

and
(b) the respondent does not attend at court on the date fixed
for attendance.

(2) If awarrantis issued, it muktve attached to it a copy of the
application, subpoena or order mentioned in sul{d)l@).
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Division 4 Warrants for arrest

r. 447

447. Execution of warrant
(1) A warrant may authorise the following persons to proceed to
enforce the warraré
(@) a member of the Australian Federal Polioe;

(b) a member of the police service of a State or a Territory;
or

(c) the Marshal; or
(d) any other person appointed by the court.

(2) A person authorised to enforce a warrant may act on the original
warrant or a copy.

(3) When the warrant is enfaed, the person arrested must be
served with a copy.

448 Duration of warrant

A warrant (except a warrant issued under the Act se68¢2)
or the Family Law Act sectioB5Q(2)) ceases to be in force
12 months after the date when it is issued.

449, Procedure after arrest
Q) If a court issues a warrant f
order that the person arrestid
(@) be held in custody until the hearing of the case; or

(b) be released from custody on compliance with a
condition, including a aadition that the person enter
into a bond.

(2) A person who arrests another person under a warrantdmust

(@) arrange for the person to be brought before the court that
issued the warrant or another court having jurisdiction,
before the end of the hotdj period; and
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Warrants for arrest Division 4

r. 449

(b) take all reasonable steps to ensure that, before the person
is brought before a court, the person on whose
application the warrant was issued is advised adout

(i) the arrest; and

(i)  the court before which the person arrested vl
brought; and

(i)  the date and time when the person arrested will
be brought before the court.

(3) When a person arrested under a warrant is brought before a
court, the court mag

(a) if the court issued the warraiit

() make any of the ordersentioned in subrulél);
or

(i) adjourn the case and direct the Registry Manager
to take all reasonable steps to ensure that the
person on whose application the warrant was
issued is advised about the arrest and the date
and time when the person mutiead before the
court if the person wishes to bring or continue an
application; or

(i) if the application for which the warrant was
issued is before the court or the court allows
another application, hear and determine the
application; or
(iv) if there is no application before the court, order
the personbés release from cust

and
(b) if the court did not issue the warrant

(i) order that the person be held in custody until the
person is brought before the court specified in
the warrant; and
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r. 450
(i) make any of the orders mentioned in sub(li)e
and
(i)  make inquiries of the court that issued the
warrant (for example, inquiries about current
applications and hearing dates).
(4) A person arrested under this rule who is still in custody at the

(5)

end of the holding period must be released from custody unless
otherwise ordered.
This rule does not apply to a person who is arredted

(&) under awarrant issued under the Act sec®@?) or the
Family Law Act sectior65Q; or

(b) without a warant, under a recovery order; or

(c) without a warrant, under the Act secti®®6 or the
Family Law Act section§8C and 114AA.

450, Application for release or setting aside
A person arrested in accordance with a warrant may @pply
(@) for the warranto be set aside; or
(b) to be released from custody.
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Part 220 Appeals

Division 18 Preliminary

451 Application of Part

(1) This Part applies to an appeal to the Court from an order of the
Magistrates Court.
(2) This Part does not apply &

(@) anappeal from an assessment or decision under a Child
Support Act that was not made by a court; or

(b) areview of an order of a registrar to a judge of the
Court; or

(c) an appeal to a Commonwealth court; or
(d) an appeal to the Court of Appeal.

Division 20 Starting appeal and procedural hearing

452 Starting appeal

(1) A person may start an appeal by filing a notice of apipethle
registry of the Court.

(2) If an appeal cannot be started without the leave of the Court,
leave must be sought in thetice of appeal.

453 Time for appeal

A notice of appeal, including a notice of appeal in which leave
to appeal is sought, must be filed within®8ys after the date
the order appealed from was made.

454, Parties to appeal

Each person who is directlyfected by the orders sought in the
notice of appeal, or who is likely to be interested in maintaining
the order under appeal, must be made a respondent to the appeal
or the application for leave to appeal.
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Division 2 Starting appeal and procedural hearing
r. 455

455, Service

456

457.

458
1)

(2)

459

A copy of a notice of appeal must served on each person
made a respondent under rd&4 within 14days after it is filed.

Cross-appeal

A respondent to an appeal or
who intends to argue that an order under appeal should be
varied or set aside mustossappeal by filing a notice of appeal
endorsed as a creappeal.

Time for cross-appeal

A notice of appeal for a crosgppeal must be filed within the
later ofd

(&) 1l4ddays after the notice of appeal for the appeal is
served on the crosspellant; or

(b) 28days after the date the order appealed from was
made.

Amendment of notice of appeal

The grounds of appeal and the orders sought in a notice of
appeal may be amended without permission, at any time up to
and including the datexied for the procedural hearing under
rule 462.

If a notice of appeal is amended, the grounds of appeal and the
orders sought in a notice of appeal endorsed as aappssl

may be amended without permission, at any time witldays

after service bthe amended notice of appeal.

Notice of contention

If a respondent to an appeal does not want to @ppseal from
any part of an order, but contends that the order should be
affirmed on grounds other than those relied on by the
Magistrates Courthe respondent must, within tiays after the
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Starting appeal and procedural hearing Division 2
r. 460

460
1)

(2)

3)

461

462
1)

notice of appeal was served on the respondent, file a notice of
contention in the approved form.

Stay

The filing of a notice of appeal does not stay the operation or
enforcement of the order appeafesim, unless otherwise
provided by a legislative provision.

If an appeal has been started, or a party has applied for leave to
appeal against an order, any party may apply for an order
staying the operation or enforcement of all, or part, of therorde
to which the appeal or application relates.

An application for a stay must be heard by the magistrate who
made the order under appeal, or, if that magistrate is not
available, another magistrate.

Application for leave to appeal

In consideringan application for leave to appeal from an order,
a judge or registrar may make procedural orders, includling

(&) an order requiring the applicant to file a written
undertaking to pay any filing fee; or

(b) an order that the proposed appeal be argtidite same
time as the application for leave to appeal; or

(c) an order that the application be dealt with by the Court
without an oral hearing and orders in relation to the
conduct of the application, including the filing of written
submissions.

Procedural hearing

On the filing of a notice of appeal the Registry Manager must
fix a date for a procedural hearing before a judge, if practicable
the judge who is to hear the appeal.
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r. 463

(2) The date to be fixed under subr(lg¢ must be as soon as
pracicable after the 28day after the date of the filing of the
notice of appeal.

463 Attendance at procedural hearing

(1) The appellant or the appellantdés | aw
procedural hearing for the appell ant

(2) Any of the folloving persons may also attend on the first
procedural hearing
(@) arespondent in the appeal,
(b) alawyer for a respondent in the appeal,
(cc an independent childrends | awyer

464. Procedural orders for conduct of appeal
The procedullaorders made by a judge at a procedural hearing
may include orders about the followidg

(@) whether appeal books are required for the hearing of the
appeal and, if so, the content of the appeal books;

(b) if appeal books are not required, the arrangeisfor
ensuring that the documents mentioned in 4618(1)
are before the Court at the hearing of the appeal;

(c) atimetable for the party responsible to file and sérve
) the magistrateds reasons for |

(i)  the part or parts of theanscript of the hearing
before the magistrate likely to be relevant to the
appeal; and

(i)  alist of documents to be relied on; and
(iv) asummary of argument; and
(v) alist of authorities to be relied on;

(d) a date for the hearing of the appeal.
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465, Documents for appeal hearing if appeal books not required
(1) The documents that must be before the judge on the hearing of

the appeal are the followirdy
(a) the notice of appeal;
(b) any notice of contention filed under ruylg9;
(c) anysubmitting notice filed under rut45;
(d) the order of the magistrate;
() the magistratebds reasons for judg
(H any relevant previous or subsequent order;
(g) the application relied on before the magistrate;
(h) any response relied on befohetmagistrate;
(i) relevant affidavits relied on before the magistrate;
() any family report received in evidence;
(k) relevant exhibits tendered before the magistrate;

() the relevant part or parts of the transcript of the hearing
before the magisaite; and

(m) if the appeal involves a challenge to the exclusion of
evidence, the document that is the subject of the
challenge.

(2) The documents to be relied on in the appeal must not mention
any offer to settle that has been made or the terms offtéhre o
unless the terms of the offer are relevant to the appeal.

Division 38 Powers of the appeal judge and conduct of appeal

466. Non-attendance by party

If a party does not attend, in person or by lawyer, when an
appeal is called on for the hearing lo¢ tappeal, the Court
may o

(a) if the appellant does not attedd dismiss the appeal; or
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(b) if the respondent does not attehdproceed with the
appeal.

467. Attendance by electronic communication

(1) A party may request permission from the Courttteral the
hearing of an appeal or an application for leave to appeal or an
application in relation to an appeal or a procedural hearing by
electronic communication.

(2) The request must

(@) be in writing; and

(b) be made at least Ihys before theale fixed for the
hearing; and

(c) setout the notice given of the request to any other party
and whether there is any objection to the request.

(3) The request may be determined, in chambers, in the absence of
the parties by registrar or by the judgeho is to conduct the
hearing.

(4) The Court may take the following matters into account when
considering the requedt

@ the partyds distance from the pla
be held;

(b) any physical difficulty the party has in attending because
of d

() any illness or disability; or
(i) any safety concerns.

(5) The Court may

(@) order a party to pay the expenses of attending by
electronic communication; or

(b) apportion the exgnses between the parties; or
(c) make no order about the expenses.
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(6)

468
1)

(2)

3)

469,
1)

(@)

This rule does not apply if the Court of its own motion decides
to hear an appeal, an application for leave to appeal or an
application in relation to an appeal, or a proceduralihgaby
electronic communication.

Attendance of party in prison

A party who is in prison must attend a procedural hearing or the
hearing of an appeal, an application in relation to an appeal or
an application for leave to appeal, by electromimmunication

if practicable.

A party who is in prison may seek permission from the Court to
attend a procedural hearing or the hearing of an appeal, an
application for leave to appeal or an application in relation to an
appeal, in person.

A request under subrulé2) mustd
(&) be in writing; and

(b) be made at least days before the date fixed for the
hearing; and

(c) set out the reasons why permission should be granted,;
and

(d) set out the notice given of the request to any other party
andwhether there is any objection to the request.

Subpoenas

A subpoena may be issued in an appeal only if leave to issue the
subpoena has been giventhg Court.

A document produced in compliance with a subpoena issued in
accordance with suble (1) may be inspected only with the
leave of the Court.
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Appeals

Division 4 Applications in relation to appeals

r.470

470,

471

Division 48 Applications in relation to appeals

Application in relation to appeal

A party may make an application in relation to an appeal (other
than an application for leave to appeal)ibigg an application

in a case together with an affidavit stating the facts relied on in
support of the application.

Hearing date for application

On the filing of an application under rA&€0, the Registry
Manager must refer the application tudge in chambers for
directions as to the listing of the application.

Division 58 Concluding appeal, application for leave to appeal

or application in relation to appeal

472 Consent orders on appeal
(1) If the parties to an appeal agree aboutttters the Court will
be asked to make on the appeal they may file a draft consent
order, setting out the terms of their agreement.
(2) A judge may fix a date for hearing for the argument about costs,
without requiring a procedural hearing to be heldhé t
partiesd
(@) agree about the orders the Court will be asked to make
on appeal; and
(b) disagree about the order for costs.
473 Discontinuance of appeal or application
(1) A party may discontinue an appeal, an application for leave to
appeal or amapplication in relation to an appeal by filing a
notice of discontinuance.
(2) The party may be ordered to pay the costs of all other parties.
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Concluding appeal, application for leave to appeal or Division 5
application in relation to appeal

r. 474

(3) An application for costs must be filed within @8ys after the
filing of the notice of discontinuance.

474 Dismissal of appeal and application for norcompliance or
delay

(1) This rule applies if a party (trdefaulting party) has not

(&) met a requirement under these rules; or

(b) complied with an order in relation to the appeal
(including an applicatin for leave to appeal or
application in relation to an appeal); or

(c) shown reasonable diligence in proceeding with an
appeal or application.

(2) The Court may

(a) if the defaulting party is the appellant or the appli@nt
() dismiss the appeak application; or
(i)  fix a time by which a requirement is to be met
and order that the appeal or application will be
dismissed if the order imposing the requirement
is not complied with;
or
(b) if the defaulting party is the respondént
(i) fix a time by which a requirement is to be met
and order that the appeal or application will
proceed if the order imposing the requirement is
not complied with; or
(i) proceed to hear the appeal or application.

(3) The Court may make an order under sub(Rjeon its own
initiative if, at least 14lays before making the order, written
notice has been given to the parties about the date and time
when the Court will consider whether to make the order.
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(4) An application for costs in relation to an appealmpligation

475
(1)

(2)

3)

(4)

dismissed under this rule must be made within@gs after the
dismissal.

Division 60 Costs orders

Order for costs

A party to an appeal or an application for leave to appeal may
apply for an order that another person pay costs.

An application for costs may be madle

(a) atany stage during an appeal or an application for leave
to appeal; or

(b) by filing an application in a case within #8ys after the
Court makes an order disposing of an appeal or an
application for leave tappeal.

A party applying for an order for costs on an indemnity basis
must inform the Court if the party is bound by a costs agreement
in relation to those costs and, if so, the terms of the costs
agreement.

In making an order for costs, the Comay set a time for
payment of the costs that may be before the appeal is finished.
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r. 476

Part 230 Registration of documents

Division 18 Registration of agreements, orders and child
support debts

476. Registration of agreements

(1) This rule applies to argeeement thad

(@) may be registered in a court having jurisdiction under
the Act or the Family Law Act; and

(b) is not a parenting plan or an agreement revoking a
parenting plan.

(2) A party to an agreement mentioned in subfi)emay register
the greement by filing an affidavit to which a copy of the
agreement is attached.

477. Registration of State child orders under Act or Family Law
Act

(1) Inthis ruled
Stateincludes a Territory.

(2) For the purposes of secti@d4 of the Act, a State dtiorder
within the meaning of sectids(1) of the Act may be registered
in a court having jurisdiction under the Act by filing a sealed
copy of the order in the courtds reg

(3) For the purposes of the Family Law Act secff@C, a State
child ordermade under a law of a prescribed State may be
registered in a court having jurisdiction under the Family Law
Act PartVII by filing a sealed copy of the order in a registry of
the court.

(4) For the purposes of the Family Law Act secff@D, a State
child order made by a court of a State may be registered in
another State, in a court having jurisdiction under that Act, by
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478

479,

480,

(1)

(2)

3)

filing a sealed copy of the order in a registry of the court of the
other State.

Registration of de facto maintenance orders undd-amily
Law Act

For the purposes of the Family Law Act sect®@8I(1), an

order with respect to the maintenance of a party to a de facto
relationship may be registered in a court exercising jurisdiction
under the Family Law Act by filing a sealed cagfythe order in

a registry of the court.

Registration of debt due to Commonwealth under child
support legislation

A debt due to the Commonwealth under the Child Support
(Registration and Collection) Act sectiBA may be registered
in a court by filng a certificate issued under sectibi6(2) of
that Act.

Division 28 Parenting plans

Requirements for registration of agreement revoking
registered parenting plan

This rule applies to an agreement to revoke a registered
parenting plan (aevoation agreement
A revocation agreement must
(@) be signed by each party to the parenting plan; and
(b) be a single document that complies with 488(1)
or (2).
A party may register a revocation agreement by fiéing

(@) an affidavit,to which a copy of the revocation
agreement is attached; and
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(b) awritten statement by each party to the revocation
agreemend

(i) specifying that the party has been given
independent legal advice about the meaning and
effect of the agreement; and

(i)  countersigned by the lawyer who gave the
advice.
(4) The affidavit must staté

(@) the name, age and place of residence of each child to
whom the revocation agreement relates; and

(b) why the parties propose to revoke the registered
parenting pn.

481 Court may require service or additional information
Before deciding whether to register a revocation agreement, the
court mayo

(@) order that a copy of the affidavit filed under rd&0(3)
be served on a specified person; or

(b) require a prty to file additional information.

482 Application may be dealt with in chambers

An application for registration of a revocation agreement may
be dealt with in chambers, in the absence of the parties and their
lawyers (if any).
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Part 246 Documents, fling, registry

Division 18 Requirements for documents

483 General requirements

(1) A document in physical format for filing mudt
(a) appear on kide only of white Adaper; and
(b) be legibly printedd
() by machine; or
(i) ifitis not anaffidavit, in ink, by hand;
and
(c) have left and right margirs

() sufficient to enable the page to be read when
bound; and

(i)  no wider than 2.8m;
and

(d) have a font size of not less thanddnts and line
spacing not exceeding lliBes;and

(e) have each page consecutively numbered; and
() have all pages securely fastened; and

(g) for a document that is not approved or prescribed under
these rules, have a coversheet, in a form approved by the
Principal Registrar, that includes the followiéig

() on the right side of the page, a space that is at
least 5cm wide and £m long, coraining the
following informationd

() the full name of the court and registry
where the document will be filed;

(I the court file number;
(1) the client identification number;
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(V) a bl ank space for the cour:t
insert the date of fitig;

(i)  the name of the document and the rule number
under which the document is filed;

(i) the full name of each party to the case and of any
i ndependent childrends | awyer

(iv) if not already provided, the full name, address for
service telephone number and email address (if
any) of the person filing the document.

(2) A document in electronic format for filing must generate an
image that conforms to the requirements for a document in
physical format set out in subrulg).

(3) Subrule(1) does not need to be strictly complied with if the
nature of the document, or the manner of filing, means that strict
compliance would be impracticable.

(4) A document that is filed electronically has the same status as a
document in paper form.

(5) A document filed or served under these rules (except an
affidavit) may be signed or given By
(&) aparty; or
(b) the lawyer for the party.

484 Corporation as party

If a document (including an application for permission to

intervene) names a corporatias a party, the document must

include the corporationds full name,
Australian Business Number.

485 Change of name of party

1) I'f a partyds name is changed after t
must give written notice of the chg@ of name to the court and
each other party.
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(2) The new name must be used in all documents later filed.

486, Approved forms

(1) The Chief Judge, in consultation with the other judges, may
approve a form for the purposes of these rules.

(2) When approing a form under subrul@) the Chief Judgé

(&) may specify that the form may be produced and used, or
must be produced and used, in electronic format; and

(b) may specify conditions on which, or circumstances in
which, the form may or must be so guzed and used.

(3) A form approved under subrul¢) may be produced and used
in physical format unless the Chief Judge specifies under
subrule(2) that it must be produced and used in electronic
format.

(4) Strict compliance with an approved form ig nequired,;
substantial compliance is sufficient.

Division 20 Filing documents

487. How document may be filed

(1) A document must be filed by means of the ECMS urdess

(@) the ECMS has been declared unavailable for use by the
Principal Registrar or bgn officer to whom the
Principal Registrar has delegated this function; or

(b) under these rules, Case Management Guidelines or
practice directions, the document cannot be filed by
means of the ECMS; or

(c) the document is filed by a person who is péexdi by a
registrar to file by other means; or

(d) the document is filed by a person who, under these rules,
Case Management Guidelines or practice directions, is
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exempt from the requirement to file by means of the
ECMS.

(2) A document that is not reqen by subrul€l) to be filed by
means of the ECMS may be filed by facsimile in accordance
with rule 488 if &

(@)

(b)
(©)

the matter is urgent; and

the total number of pages, including the cover page, is
not more than 25; and

it is not practicable tale the document in the filing
registry in any other way because

() the filing party is unrepresented, and lives more
than 20km from the registry; or

(i)  the filing party is represented by a lawyer whose
principal office is more than 20m from the

registry.

(3) A document that is not required by subr(dgto be filed by
means of the ECMS may be filed in any of the following
waysdo

(&) by being delivered to and received by the registry;

(b) by being posted to and received by the registry;

(c) by being sent to and received by the registry by email in
accordance with rulé88;

(d) by being accepted for filing by a judicial officer in court
during a court event.

(4) A person filing a document mudt

(@) pay the filing fee (if any); or
(b) enter into an arrangement approved by the Principal
Registrar for the payment of the filing fee.

(5) A document that is sent for filing by means of the ECMS, by

facsimile or by email after gm is taken to have been received
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r. 488
by the filing registry on the ¢ day when the filing registry is
open.

(6) Except as otherwise required by these rules or an order, a
document to be relied on in a court event must be filed at least
2 days before the date fixed for that event.

488 Filing document by facsimile or emali
(1) To file a document by facsimile a person must send it to an
approved facsimile number, accompaniedby
(@) aletter to the Registry Manager, setting out the facts
relied on under ruld87(1) and?2) for filing the
document by facsimile; and
(b) a cover page in accordance with riig.
(2) To file a document by email, a person miist
(@) send the document
(i) to an approved email address; and
(i) in an approved electronic format; and
(i)  ina current case, to the filing registry;
and
(b) include a cover page in accordance with agd.

(3) If a document (other than an acknowledgment of service) that is
required to be signed, but not sworn, is filed by facsimile or
emall, it is taken to have been signed by the person who files it

(4) If adocument that is required to be sworn is filed by facsimile
or email, it is taken to have been sworn by the deponent if it
bears the name of the deponent, the witness and the date and
place of swearing.
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489, Originals of sworn documents filed ly electronic means

I f a party or a partyoés | awyer files
of the ECMS, by facsimile or by email, the party or lawyer
mustd

(@) keep the printed form of the document bearing the
original signature until the end of the case qresp; and

(b) make the document available for inspection on request.

490, Rejection of documents

(1) A-registrar or judicial officer may reject a document filed or
received for filing if the documeri

(&) is notin the proper form in accordance witlege rules;
or

(b) is not executed in the way required by these rules; or

(c) does not otherwise comply with a requirement of these
rules; or

(d) is tendered for filing after the time specified in these
rules or an order for filing the document; or

(e) onits face, appears to the judicial officer to be an abuse
of process, frivolous, scandalous or vexatious; or

(H is tendered for filing in connection with a current case in
a registry that is not the filing registry.

(2) If ajudicial officer rejects document filed or received for
filing under subrulg€l), the judicial officer may give directions
about any step already taken on the document, including a
direction about costs.

B A person may apply for review of a r
subrule(1) or directions giveby a judicial officerunder
subrule(2) by filing an application in a case without notice.
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491 Documents filed other than by means of ECMS
(1) If adocument is filed other than by means of the ECMS, the
Registry Manager mady
(@ convert the document to an electronic format; and
(b) record it in the ECMS as if it had been filed
electronically.
(2) If a document filed in physical format has been recorded in the
ECMS under subrulél)(b) 6
(@) the original filed document muselvetained in the
registry for 18days from the day on which it was filed
(theretention period, unless collected under
paragraph{b); and
(b) during the retention period the filing party may collect
the original filed document from the registry; and
(c) if the original filed document has not been collected at
the conclusion of the retention period, the Registry
Manager may cause it to be destroyed without notice to
the filing party.
492 Filing notice of payment into court
A person who pays moneytscourt must file a notice of
payment into court, stating the amount and purpose for which
the money is paid into court.
Division 30 Registry records
493 Removal of document from registry
A document may be removed from a registry onky if
() itis necessary to transmit the document between
registries; or
(b) the court permits the removal.
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494, Searching court record and copying documents

(1) Inthis ruled

court documenincludes a document filed in a case, but does
not include correspondenceatranscript forming part of the
court record.

(2) The following persons may search the court record relating to a
case, and inspect and copy a document forming part of the court
recordo

(@) the Attorney General;
(b) the AttorneyGeneral of the Comnmwvealth;

(c) aparty, a lawyer for a party, or an independent
childrenbés | awyer, in the case;

(d) if the case affects, or may affect, the welfare of a child, a
child welfare officer of a State or Territory;

(e) with the permission of the court, a persaith a proper
interesto

() inthe case; or

(i) in information obtainable from the court record
in the case;

(H with the permission of the court, a person researching
the court record relating to the case.

(3) The parts of the court record thatyriee searched, inspected
and copied aré
(@) court documents; and

(b) with the permission of the court, any other part of the
court record.

(4) A permissiond

(a) for the purposes of subrulé?)(e) andf) and(3)(b),
may include conditions, incluay a requirement for
consent from a person, or a person in a class of persons,
mentioned in the court record; and

As at 23 Aug 2021 Version 00-b0-00 page 277

Published on www.legislation.wa.gov.au



Family Court Rules 2021

Part 24 Documents, filing, registry
Division 3 Registry records
r. 495
(b) for the purposes of subru{2)(f), must specify the
research to which it applies.
(5) In considering whether to give permission unithés rule, the

court must consider the following mattérs
(@) the purpose for which access is sought;
(b) whether the access sought is reasonable for that purpose;

(c) the need for security of court personnel, parties, children
and witnesses;

(d) anylimits or conditions that should be imposed on
access to, or use of, the court record.

495 Exhibits

(1) The Registry Manager must take charge of every exhibit.

(2) The list of exhibits is part of the court record.

(3) A court may direct that an exhithed

(&) keptin the court; or
(b) returned to the person who produced it; or
(c) disposed of in an appropriate manner.

(4) A party who tenders an exhibit into evidence must collect the
exhibit from the Registry Manager at leastd28/s, and no late
than 42days, after the final determination of the application or
appeal (if any).

(5) Subrule(4) does not apply to a document produced by a person
as required by a subpoena for production.
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Part 250 Applications under Corporations Act and

496

497.

498

499,

500.

Corporations (Aboriginal and Torres Strait

Islander) Act

Term used: Corporations (Aboriginal and Torres Strait
Islander) Act

In this Partd

Corporations (Aboriginal and Torres Strait Islander) Act
means th&orporations (Aboriginal and Torres Strait Islander)
Act2006(Commonwealth).

Application

This Part applies to a case started in, or transferred to, the Court
under the Corporations Act or the Corporations (Aboriginal and
Torres Strait Islander) Act.

Application of Corporations Rules

The Corpaoations Rules, as modified by ru4€9 or an order,
apply to an application under the Corporations Act or the
Corporations (Aboriginal and Torres Strait Islander) Act in the
Court as if those rules were provisions of these rules.

Modification of Corporations Rules

The Corporations Rules are modified to the extent necessary to
give effect to rule498.

Application under Corporations Act or Corporations
(Aboriginal and Torres Strait Islander) Act

An application under the Corporations Act or tharfirations
(Aboriginal and Torres Strait Islander) Act must not be
dismissed only because it has been made in the wrong form.
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501 Transfer of cases under Corporations Act or Corporations
(Aboriginal and Torres Strait Islander) Act

The following personsust file an application in a case and an
affidavit 0

(@) a person seeking to have a case under the Corporations
Act or the Corporations (Aboriginal and Torres Strait
Islander) Act transferred from the Court to another
court;

(b) a person seeking predural orders under the
Corporations Act sectiob337P(1) or the Corporations
(Aboriginal and Torres Strait Islander) Act.

502 Fixing hearing date

On the filing of an application in a case under &04&, the
Registry Manager must fix a date for hearihgt is as near as
practicable to 28lays after the date of filing or the date fixed
for the hearing of the application starting the case, if possible.
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Family Court Rules 2021
Cases to which Trans-Tasman Proceedings Act 2010 Part 26
(Commonwealth) applies

r. 503

Part 26 6 Cases to whichl'rans-Tasman Proceedings
Act 2010(Commonwealth) applies

503 Application of Federal Court Rule2011(Commonwealth)
Division 34.4

TheFederal Court Rule2011(Commonwealth) Divisior34.4,

as modified by rul®&04 or an order, applies to proceedings in

the Court as if the rules in that Division were provisions of these
rules.

504 Modification of Federal Court Rule2011(Commonwealth)
Division 34.4

TheFederal Court Ruleg011(Commonwealth) Divisior34.4
is modified to the extent necessary to give effect to508&
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Family Court Rules 2021

Part 27 Cases to which Bankruptcy Act applies
Division 1 Preliminary
r. 505

Part 276 Cases to which Bankruptcy Act applies

505
1)

(2)

3)

506

(1)

(@)

3)

Division 18 Preliminary

Application of Part

In a bankruptcy case, the rules in Pagpply to the case and
override all other provisions in these rules.

To the extent to which a rule in this Part applies to a bankruptcy
case, and does not conflict walrule in Pari, the rule in this

Part applies to the case and overrides all other provisions in
these rules.

Part25 does not apply to a bankruptcy case.

Division 20 General

Bankruptcy application and bankruptcy application in a
case

Unless this Part otherwise provides, a person must make an
application required or permitted by the Bankruptcy Act to be
made to the Cou#i

(a) if the application is not made in a bankruptcy case
already commenced, by filing a bankruptcy application
in theform Bankruptcyd Application and

(b) otherwise, by filing a bankruptcy application in a case in
the formBankruptcyd Application in a Case

A person may make an application to the Court in relation to a
bankruptcy case in respect of which fingief has been granted
by filing a bankruptcy application in a case in the form
Bankruptcyd Application in a Case

The formBankruptcyd Applicationmust state

(&) each section of the Bankruptcy Act, or each regulation
of the Bankruptcy Regulatns, under which the case is
brought; and
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Family Court Rules 2021

Cases to which Bankruptcy Act applies Part 27
General Division 2
r. 507

(4)

507.
1)

(2)

3)

(4)

(5)

(6)

508

(b) the relief sought.

The formBankruptcyd Application in a Casenust stateé

(a) if appropriate, each section of the Bankruptcy Act, or
each regulation of the Bankruptcy Regulations, or each
rule of courtunder which the application is made; and

(b) the relief sought.

Leave to be heard

The Court may grant leave to be heard in a bankruptcy case to a
person who is not a party to the case.

The Court may grant the leave on conditions and magkee
the leave at any time.

The Court may order the person to pay coss if

(@) the granting of leave to the person causes additional
costs for a party to the case; and

(b) the Court considers that the costs should be paid by the
person.

The Court may also order that the person is not to be further
heard in the case until the costs are paid or secured to the
Courtodés satisfaction.

The Court may grant leave or make an order under this rule on
the Courtds own i ni dfiapattyjove or
another person having an interest in the case.

An application for leave or for an order must be made by filing
the formBankruptcyd Application in a Case

Appearance at application or examination

A person who intends to appearttae hearing of an application,
or take part in an examination, must file the f@ankruptcyd
Notice of Appearance
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Family Court Rules 2021

Part 27 Cases to which Bankruptcy Act applies
Division 3 Examinations
r. 509

509 Opposition to bankruptcy application or bankruptcy
application in a case
(1) Inthis ruled
applicationincludes the form#§
(& Bankruptcyd Application and
(b) Bankruptcyd Application in a Case
(2) A person who intends to oppose an application must, at least
3 days before the date fixed for the hearing of the applicétion
(@) file the formBankruptcyd Notice of Appearace and

(b) file the formBankruptcyd Notice stating grounds of
opposition to an Application or Application in a Case

and

(c) file an affidavit in support of the grounds of opposition;
and

(d) serve the notices and supporting affidavit on the
applican.

Division 30 Examinations

510 Term used: relevant person

In this Divisiond

relevant persormeans a relevant person within the meaning of
the Bankruptcy Act sectiodl.

511 Application for summons (Bankruptcy Act s.81)

(1) An application to th€ourt for a relevant person to be
summoned for examination in relation
bankruptcy must be in accordance with the f@&amkruptcyo
Application for summons to examine relevant person or
examinable person

(2) The application must be acconmped byd
(a) adraft of each summons applied for; and
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Family Court Rules 2021

Cases to which Bankruptcy Act applies Part 27
Examinations Division 3
r.512

(b) an affidavit identifyingd
() each relevant person to be summoned; and

(i)  if the summons is to require the relevant person
to produce books at the examination, the books
that are to b@roduced.

512 Hearing of application
The application may be heard in the absence of a party or in
chambers.

513 Requirements of summons

(1) A summons must be in accordance with the f8ankruptcyd
Summons for Examination

(2) A Registry Manager mu$

(&) sign and seal the summons; and
(b) give it to the applicant for service on the relevant
person.

(3) If the summons requires the relevant person to produce books at
the examination, the summons must identify the books that are
to be produced.

514. Service of summons
At least 8days before the date fixed for the examination, the
applicant musd
(@) serve the summons on the relevant person by special
service, or in another way directed by the Court; and
(b) give written notice of the datepte and place fixed for
the examination to each creditor of the relevant person
of whom the applicant has knowledge.
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Family Court Rules 2021

Part 27 Cases to which Bankruptcy Act applies
Division 3 Examinations
r.515

515 Failure to attend examination
If the relevant person does not attend the examination in
accordance with the summons, the Court hay

(&) adjourn the examination generally or to another day,
time or place; or

(b) discharge the summons.

516 Application for discharge of summons

(1) Arelevant person who is served with a summons and wishes to
apply for an order to discharge the summoy do so by
filing o
(@) the formBankruptcyd Application in a Casén the
proceeding in which the summons was issued; and

(b) an affidavit setting out the grounds in support of the
application.

(2) As soon as possible after filing the foBankrupty &
Application in a Casand supporting affidavit, the relevant
person must serve a copy of each docurdent

(&) on the person who applied for the summons; and

(b) if the person who applied for the summons is not the
Official Receiver, on the OfficidReceiver.
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Family Court Rules 2021

Arbitration Part 28
Disclosure relating to arbitration Division 1
r.517

Part 28 0 Arbitration

Division 18 Disclosure relating to arbitration

517. General duty of disclosure

(1) Inthis ruled

legal entitymeans a corporation (other than a public company),
trust, partnership, joint venture business or other commercial
activity.

(2) Each party to an arbitration has a duty to the arbitrator and each
other party to the arbitration to give full and frank discire of
all information relevant to the arbitration in a timely manner.

(3) Without limiting subrulg(2), a party to an arbitration must make
full and frank disclosure of the par
includingd
@ the partyosingirmomethatigpadori ncl ud
assigned to another party, person or legal entity; and

(b) any vested or contingent interest in property; and

(c) any vested or contingent interest in property owned by a
legal entity that is fully or partially owned or contem
by a party; and

(d) anyincome earned by a legal entity fully or partially
owned or controlled by a party, including income that is
paid or assigned to any other party, person or legal
entity; and

() the partyds other financi al resou
(H any trusto
(i) of which the party is the appointor or trustee; or

(i) of which the party, or the par
de facto partner, is an eligible beneficiary as to
capital or income; or
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Family Court Rules 2021

Part 28 Arbitration
Division 1 Disclosure relating to arbitration
r.517

(i) of which a corporation is an eligible beneficiary
as to capital or income if the
child, spouse, or de facto partner, is a
shareholder or director of the corporation; or

(iv) over which the party has any direct or indirect
power or control; or

(v) of which the party has the direatindirect
power to remove or appoint a trustee; or

(vi) of which the party has the power (whether
subject to the concurrence of another person or
not) to amend the terms; or

(vii)  of which the party has the power to disapprove a
proposed amendment ofetberms or the
appointment or removal of a trustee; or

(viii)  over which a corporation has a power mentioned
in any of subparagraplt) to (vii), if the party,
or the partyodés child, spouse o
a director or shareholder of the corpara;

and

(g) any disposal of property (whether by sale, transfer,
assignment or gift) made by the party, a legal entity
mentioned in paragrafe), a corporation, or a trust
mentioned in paragrafdf), that may affect, defeat or
deplete a claind

() inthe 12months immediately before the
separation of the parties; or

(i)  since the final separation of the parties;
and
(h) liabilities and contingent liabilities.
(4) Subrule(3)(g) does not apply to a disposal of property made

with the consent dtnowledge of the other party or in the
ordinary course of business.
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Family Court Rules 2021

Arbitration Part 28
Disclosure relating to arbitration Division 1
r. 518

518 Duty of disclosured documents

(1) The duty of disclosure under rdd7(2) of a party to an
arbitration applies to each document Hat

(8) is or has been in the possessionjmaer the control, of
the party; and

(b) isrelevant to an issue in dispute between the parties to
the arbitration.

(2) This Division does not affeé&

(a) the right of a party to an arbitration to inspect a
document, if the party has a common inteneshe
document with the party who has possession or control
of the document; or

(b) another right of access to a document other than under
this Division; or
(c) an agreement between parties to an arbitration for

disclosure by a procedure that is nasatéed in this
Division.
519 Use of documents
A person who inspects copies of a document produced under

this Part in relation to an arbitratién

(&) must use the document for the purposes of the
arbitration only; and

(b) must not otherwise disclosiee contents of the
document, or give a copy of it, to any other person
without the courtds permission.
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Family Court Rules 2021

Part 28 Arbitration
Division 1 Disclosure relating to arbitration
r. 520

520 Party may require production of documents

(1) A party to an arbitration may, by written notice, require another
party to the arbitration to prade a copy of, or produce for
inspection, a document referreddo

(@) in adocument provided by a party to the arbitration to
another party to the arbitration; or

(b) in correspondence prepared and sent by or to another
party to the arbitration.

(2) Subject to rules24, a party required to provide a copy of a
document must provide the copy within ddys after receiving
the written notice.

521 Document that need not be produced

(1) A party to an arbitration must disclose, but need not produce

(@) adocument for which there is a claim of privilege from
production; or

(b) adocument a copy of which has already been provided,
if the copy contains no change, obliteration or other
mark or feature that may affect the outcome of the
arbitration.

(2) Subrule (1) has effect despite rul®20,523 andb24.

522 Objection to production

(1) This rule applies i®
(&) a party to an arbitration (thisclosing party claimso

(i) privilege from production of a document under
this Division; or

(i)  that tre disclosing party is unable to produce a
document required to be produced under this
Division;

and
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Family Court Rules 2021

Arbitration Part 28
Disclosure relating to arbitration Division 1
r. 523

(2)

3)

(4)

(5)

523
1)

(2)

3)

(b) another party to the arbitration, by written notice to the
disclosing party, challenges the claim.

The disclosing party must, withindays afte receiving the
notice, give a statement setting out the basis of the claim to

(@) the other party; and
(b) the arbitrator.

If a statement is given to the arbitrator under subjlén

relation to a claim and the arbitrator considers desrmining

the claim would not involve determining a question of law, the
arbitrator must determine the claim or terminate the arbitration.

If a statement is given to the arbitrator under sub@2jlén
relation to a claim and the arbitrator considigrat determining
the claim would involve determining a question of law, the
arbitrator must notify the parties.

If, under subrul€3), the arbitrator terminates an arbitration
under the Family Law Act sectidi8BE, the arbitrator must,
within 7 days,inform the court.

Disclosure by giving a list of documents

This rule applies it

(@) the parties to an arbitration have made an agreement in
relation to the arbitration; or

(b) the parties to an arbitration have been given a notice
under the=amily Law Regulation984
(Commonwealth) regulatiod7G.

A party to the arbitration (theequiring party) may, by written
notice, require another party to the arbitration (tiselosing
party) to give the requiring party a list of documents toahkhi
the duty of disclosure under riB&7(2) applies.

The disclosing party must, within 2fays after receiving the
notice, give the requiring party a list of documents to which the
duty of disclosure under rufl7(2) applies.
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Family Court Rules 2021

Part 28 Arbitration
Division 1 Disclosure relating to arbitration
r. 523

(4) The list must iderifly o

@ the documents no longer in the di
possession or control to which the duty would otherwise
apply (with a brief statement about the circumstances in
which the documents | eft the part
ceased to becantrojjad t he partyods

(b) the documents for which privilege from production is
claimed.

(5) The requiring party may, by written notice, require the
disclosing party to do either of the following in relation to a
document included in a list given under subi@ed

(@) produce the document for inspection;
(b) provide a copy of the document.
(6) If the disclosing party receives a notice under sul{f)ig) in
relation to a document, the disclosing party must, within
14 days after receiving the notice, giveetrequiring party a

copy of the document requested at th
expense.

(7) Subrule(6) has effect subject to subr§l®) and rules24.

(8) Subrule(6) does not apply to a document

(&) in relation to which privilege from production is
claimed; or

(b) that is no |l onger in the disclosi
control.

(9) Subrule(10) applies i©

(&) adisclosing party gives the requiring party a list in
accordance with subru(8); and

(b) after doing so, a document identified ir st in
accordance with subru(é)(a) is located by, or comes
into the possession or under the control of, the
disclosing party.
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Family Court Rules 2021

Arbitration Part 28
Disclosure relating to arbitration Division 1
r. 524

(10)

524,
1)

(2)

3)

(4)

If this subrule applies, the disclosing party must, withdays,
notify the requiring party of the fact referredito
subrule(9)(b).

Disclosure by inspection of documents

This rule applies if a party to an arbitration (theclosing

party) receives a notice from another party to the arbitration (the
requiring party) under rule520(1) or523(5)(a) requiringhe
disclosing party to produce a document for inspection.

This rule also applies &

(a) a party to an arbitration (tliesclosing party receives a
notice from another party to the arbitration (the
requiring party) under rule520(1) or523(5)(b)
requiring the disclosing party to provide a copy of a
document; and

(b) itis not convenient for the disclosing party to provide a
copy of a document required by the notice because of
the number and size of the documents specified in the
notice.

The disclosing party must, within Déys after receiving the
noticed

(&) notify the requiring party, in writing, of a convenient
place and time at which the document may be inspected;
and

(b) produce the document for inspection at that place and
time; and

(c) allow copies of the document to be made, at the
requiring partyds expense.

Unless the parties agree otherwise, the time notified under
subrule(3)(a) must not be more than @ays after the day on
which the notice referred to in subrylB or (2) was given.
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Family Court Rules 2021

Part 28 Arbitration
Division 1 Disclosure relating to arbitration
r. 525

(5) If the requiring party fails to inspect the document at the time
notified under subrulé3)(a), the requiring party is not entitled
to inspect the document at a later time unless the requiring party
tenders an amount to the disclgsparty for the reasonable
costs of providing another opportunity for inspection.

525 Applications for orders relating to disclosure

(1) A party to an arbitration may apply to a court for an order that
the party be partly or fully relieved of the dutydi$closure
under rule517(2).

(2) Subrule(3) applies ifd
(@) a party to an arbitration (threquiring party) gives
another party to the arbitration (tiesclosing party a
notice under rul®20(1) or523(2) or(5); and

(b) the disclosing party faélto comply with the notice; and
(c) eitherd

(i) the disclosing party has not made a claim under
rule 522 in relation to a document to which the
notice relates; or

(i)  the disclosing party has made such a claim, and
the arbitrator has determined ttiaim under
rule 522(3) or has notified the parties under
rule 522(4) in relation to the claim.

(3) If this subrule applies, the requiring party may apply for an
order that the disclosing pardy

(&) comply with a notice given by the requiring partythe
disclosing party under rule20(1) or523(2) or(5); or

(b) disclose a document or class of documents to the
requiring party by providing a copy of the document or
documents or producing the document or documents for
inspection; or
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Family Court Rules 2021

Arbitration Part 28
Disclosure relating to arbitration Division 1
r. 525

(©)

give the requing party and the arbitrator a written
statemend

(i)
(ii)

that a specified document or class of documents
does not exist or has never existed; or

setting out the circumstances in which a

specified document or class of documents ceased
to exist or pased out of the possession or control
of the disclosing party.

(4) An arbitrator may apply for an order théat

a party to the arbitration comply with a notice given to
the party under rul20(1) or523(2) or(5); or

a party to the arbitratiorocnply with a determination by
the arbitrator under rulg22(3); or

a party to the arbitration give the arbitrator and each
other party to the arbitration a written statem@nt

(5)

(6)

(@)
(b)
(©)

(i)
(ii)

that a specified document or class of documents
does not exist or hagever existed; or

setting out the circumstances in which a

specified document or class of documents ceased
to exist or passed out of the possession or control
of that party.

An application under this rule must be made by fidng
anapplication in accordance with the approved form;

(@)
(b)

and

an affidavit stating the facts relied on in support of the
application.

A person making an application under this rule must satisfy the
court that the order is necessary to facilitate thect¥ie
conduct of the arbitration.
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