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Family Court Act 1997

Family Court Rules 2021

Part 1 — Preliminary

Division 1 — Introduction

Citation

These rules are the Family Court Rules 2021.

Commencement

These rules come into operation as follows —

(@ Part 1 Division 1 — on the day on which these rules are
published in the Gazette;

(b) the rest of the rules — on the later of —
(i) the day after that day; and
(i) 23 August 2021.

Application

These rules apply to the federal and non-federal jurisdictions of
the Family Court of Western Australia and the Magistrates
Court throughout Western Australia in relation to matters
contained in these rules.

Terms used

In these rules —
Act means the Family Court Act 1997,

address for service means the street address, postal address or
email address given by a party where documents may be left for
the party or to where documents may be sent for the party;
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Division 1 Introduction

r.4

affidavit means a document that complies with rules 238, 239
and 483;

appeal —
(@ means an appeal to the Court from a court of summary
jurisdiction; and
(b) includes a cross-appeal;
appellant includes a cross-appellant;

applicant includes a cross-applicant who is seeking other orders
in response to an application;

application includes —
(@ aninitiating application; and
(b) an application in a case; and
(c) an application for divorce; and
(d) an application for consent orders; and
(e) an application for contempt; and

(f) an application alleging a contravention of an order of the
Court or of a provision of the Act or of the Family Law
Act; and

() anotice of appeal; and

(h) across-application set out in a response to an
application (response to an initiating application) or
response to an application in a case;

approved form, in relation to a provision of these rules, means a
form approved under rule 486 for the purposes of the provision;

assessment hearing means a hearing conducted by a registrar at
which the amount to be paid on an itemised costs account is
assessed,;

attend means to present at a court event (including by electronic
communication);

bankrupt has the meaning given by the Bankruptcy Act
section 5(1);
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r.4

Bankruptcy Act means the Bankruptcy Act 1966
(Commonwealth);

bankruptcy case means a case in which a court has jurisdiction
in bankruptcy under the Bankruptcy Act section 35, 35A
or 35B;

Bankruptcy Regulations means the Bankruptcy
Regulations 2021 (Commonwealth);
case means a proceeding under the Act, the Family Law Act,

the regulations, these rules or any other law that vests
jurisdiction in a court;

case guardian —

(@ means a person appointed by the court under rule 105 to
manage and conduct a case for a child or a person with a
disability; and

(b) includes a next friend, guardian ad litem, tutor or
litigation guardian;

child-related proceedings includes child-related proceedings as
defined in the Family Law Act section 69ZM;

Child Support Act means, as the case requires, either or both
of —

(@) the Child Support (Assessment) Act; and

(b) the Child Support (Registration and Collection) Act;

Child Support Agency means the agency of the Commonwealth
Department of Social Services that administers a Child Support
Act;

child support agreement has the meaning given by the Child
Support (Assessment) Act section 81;

child support application or appeal means an application or
appeal in which the only orders sought are under a Child
Support Act;
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r.4

child support assessment includes —

(@ an administrative assessment for child support under the
Child Support (Assessment) Act Part 5; and

(b) an amended assessment to give effect to an order;

child support liability means an amount owing under a Child
Support Act (including a child support assessment or registered
child support agreement) that may be registered for collection
by the Child Support Agency;

Child Support Registrar means the Child Support Registrar
under the Child Support (Registration and Collection) Act
section 10;

conduct money means money paid by a party to a witness,
before the witness appears at a court event for the party, for —

(@) travel between the witness’s place of residence or
employment and the court; and

(b) if necessary, reasonable accommodation expenses for
the witness; and

(c) inthe case of a subpoena for production, the reasonable
costs of complying with the subpoena;

contact has the same meaning as in the Family Law Act
Part VII,

corporation includes —
(@ acompany; and
(b) abody corporate; and

(c) an unincorporated body that may sue or be sued or hold
property in the name of its secretary or of an officer of
the body appointed for that purpose;

Corporations Act means the Corporations Act 2001
(Commonwealth);

Corporations Rules means the Federal Court (Corporations)
Rules 2000 (Commonwealth);
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r.4
costs —
(@ means an amount paid or to be paid for work done by a

lawyer; and
(b) includes expenses;

costs agreement means a written agreement between a party and
the party’s lawyer, about the costs to be charged by the lawyer
for work done for a case for the party, in accordance with —

(@) for an agreement entered into before 1 July 2008,
Family Law Rules 2004 (Commonwealth) Schedule 6
clause 6.15, as applied by Schedule 2 Division 2
clause 2; or

(b) for an agreement entered into after 30 June 2008, the
law of a State or Territory;

costs assessment order means an order made by a registrar
fixing the total amount payable for costs under
rule 348(1), 349(3) or 354(2);

costs notice means a brochure, approved by the executive
manager of the Court appointed under section 25(1)(c) of the
Act, about costs under Part 19 or Schedule 2;

counsel includes a barrister and a solicitor acting as a barrister;
court means —

(@) the Court; and

(b) the Magistrates Court in the exercise of —

(i) the federal jurisdiction with which it is invested
by the Family Law Act; and

(i)  the non-federal jurisdiction with which it is
invested by the Act;

court event includes —
(@ ahearing or part of a hearing; and
(b) atrial or part of atrial; and
(c) aconference; and
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(d) an attendance with a family consultant performing the
functions of a family consultant; and
(e) anattendance with a single expert witness performing
the functions of a single expert witness;
cross-vesting law means a law relating to cross-vesting
jurisdiction of —
(@ the Commonwealth, other than the Corporations Act
Part 9.6A; or
(b) a State or Territory;
declaration as to validity, in relation to a marriage, divorce or
annulment, means an order that the marriage, divorce or nullity
order is valid or invalid;
discontinue, in relation to a case, means to withdraw all or part
of the case;
draft consent order means a document that complies with
rule 166(3);
each person to be served has the meaning given in rule 122(4);
earnings include —
(@) wages, salary, fees, bonus, commission or overtime pay;
and
(b) other money payable in addition to or instead of wages
or salary; and
(c) apension, annuity or vested superannuation money; and
(d) money payable instead of leave; and
(e) royalties; and
(f) retirement benefits due or accruing; and
() any salary sacrifice arrangement; and
(h) performance-based incentives and non-monetary
benefits;
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ECMS means the electronic case management system for the
management of proceedings in Western Australian courts and
tribunals;

electronic has the meaning given in the Courts and Tribunals
(Electronic Processes Facilitation) Act 2013 section 5;

electronic communication means —
(@ avideo link; or
(b) anaudio link; or
(c) another appropriate electronic means of communication;

eligible carer has the meaning given by the Child Support
(Assessment) Act section 7B;

enforcement officer includes —

(@ aMarshal, a delegate of the Marshal or any other officer
of the court; or

(b) aperson appointed by the court for the purpose of
enforcing an order;

enforcement order —

(@) means an order requiring a person to comply with an
obligation; and

(b) includes the following —
(i) anenforcement warrant;
(it)  athird party debt notice;
(iii)  an order for the seizure and sale of real or
personal property;
(iv) an order varying an enforcement order;

expense means an amount paid to a third party (other than a
lawyer) for work done in a case or services provided for a party;

expert means an independent person who has relevant
specialised knowledge based on the person’s training, study or
experience;
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expert witness means an expert who has been instructed to give
or prepare independent evidence for the purpose of a case;

family report means a report concerning the best interests of a
child, prepared under section 73 of the Act or the Family Law
Act section 55A(2) or 62G;

filing registry means the registry of the court in which a case
has commenced or to which a case is transferred;

final order means the order of the court that finally decides a
case commenced by an initiating application;

financial agreement means an agreement that is a financial
agreement under section 205ZN, 205Z0 or 205ZP of the Act, or
the Family Law Act section 90B, 90C or 90D, other than an
ante-nuptial (pre-marriage) or post-nuptial (after marriage)
settlement to which the Family Law Act section 85A applies;
financial case means a case (other than an appeal) involving an
application —

(@) relating to the maintenance of 1 of the parties to a
marriage, or to a de facto relationship after the
breakdown of the relationship, including an application
for permission to start a Spouse maintenance case; or

(b) relating to the property of the parties to a marriage, or to
a de facto relationship after the breakdown of the
relationship, or of either of them, including —

(i) an application for permission to start a property
case; and

(i) an application to set aside an order altering
property interests; and

(iii)  an application in relation to a financial
agreement or termination agreement; and

(iv) anapplication in relation to a transaction to
defeat a claim;

or
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(©)
(d)
(€)

(f)
(9)

relating to the vested bankruptcy property in relation to
a bankrupt party to a marriage, or to a de facto
relationship after the breakdown of the relationship; or

relating to the maintenance of children; or

under the Child Support (Assessment) Act section 116,
123 or 129; or

relating to child-bearing expenses; or

for the purposes of Part 20 Division 1 — that includes
an application for the enforcement of a financial
obligation;

financial orders includes orders in relation to —

(@)
(b)

(©
(d)

maintenance; or

a child support application under the Child Support
(Assessment) Act section 116, 123 or 129; or

contribution to child-bearing expenses; or
property;

fresh application means any of the following applications
(including compliance with pre-action procedures associated
with them) made after 30 June 2008 —

(@) an application for final orders;

(b) an application that includes an application for final
orders;

(c) anapplication in a case filed in connection with a fresh
application;

(d) an application for divorce;

(e) an application for consent orders;

(f) acontempt, contravention or enforcement application,
unless an allegation of the contempt, contravention or
breach relates to an interim or interlocutory order made
in a pending or ongoing application for final orders filed
before 1 July 2008;
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(g) an application relating to contempt in the face of the
court arising from an event occurring after
30 June 2008;
(h) an appeal, and a re-hearing following an appeal;
(i) an application for review of final orders made by a
registrar;
hearing means the process, other than a trial, of determining —
(@) an application in a case; or
(b) an application for divorce; or
(c) anapplication mentioned in rule 74; or
(d) partofa case; or
(e) anenforcement application;
itemised costs account means a document prepared in
accordance with rule 339;
judicial officer includes a judge, a registrar, and a magistrate
(including a family law magistrate);
lawyer means a person who is enrolled as a legal practitioner
of —
(@) afederal court; or
(b) the Supreme Court of a State or Territory;
legislative provision includes —
(@) aprovision in an applicable Act; and
(b) these rules; and
(c) the regulations; and
(d) any other applicable regulations made under the Act or
the Family Law Act; and
(e) any conventions mentioned in a regulation made under
the Act or the Family Law Act;
maintenance application means an initiating application in
which the only orders sought are for maintenance (including a
page 10 Version 00-b0-00 As at 23 Aug 2021
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variation of a previous maintenance order) or a contribution
towards child-bearing expenses;

medical procedure application means an initiating application
seeking an order authorising a major medical procedure for a
child that is not for the purpose of treating a bodily malfunction
or disease;

member benefit statement means a statement issued by or on
behalf of the trustee of a superannuation fund setting out a
person’s entitlement to benefits from the fund as at a date
specified in the statement;

non-convention country means a country with which Australia
does not have a convention as to service of documents;

oath includes affirmation;
order, relating to a passport, includes —
(@) an order permitting a child to leave Australia; and

(b) an order relating to the issue, control or surrender of a
passport;

parenting case means a case in which the application seeks a
parenting order or a child-related injunction under the Act or the
Family Law Act, other than an application for child
maintenance;

party has the meaning given in rule 95;

payee means a person who is entitled to take action against a
payer to enforce an obligation to pay money, created by an
assessment, order or agreement, with which the payer has not
complied;

payer means a person who has an obligation to pay money to, or
do an act to financially assist, a payee under an assessment,
order or agreement;

permission means the leave or consent of the court;
person includes a corporation, authority or party;

As at 23 Aug 2021 Version 00-b0-00 page 11

Published on www.legislation.wa.gov.au



Family Court Rules 2021

Part 1 Preliminary

Division 1 Introduction

r.4
person with a disability, in relation to a case, means a person
who, because of a physical or mental disability —

(@) does not understand the nature or possible consequences
of the case; or

(b) is not capable of adequately conducting, or giving
adequate instruction for the conduct of, the case;

pre-action procedure means the set of principles and
procedures (the text of which is set out in Schedule 1) with
which the parties must comply before starting a case;

prescribed child welfare authority means the CEO as defined in
the Children and Community Services Act 2004 section 3;
prescribed property, for a person, means —

(@) clothes, bed, bedding, kitchen furniture (except an
automatic dishwasher or microwave) and washing
machine; and

(b) ordinary tools of trade, plant and equipment,
professional instruments and reference books, the
combined value of which is not more than $5 000;

property includes —

(@) real and personal property; and

(b) superannuation;

property case means a case in which orders (other than consent
orders) are sought relating to —

(@) the property of the parties to a marriage, or to a de facto
relationship after the breakdown of the relationship, or
of either of them; or

(b) the vested bankruptcy property in relation to a bankrupt
party to a marriage, or to a de facto relationship after the
breakdown of the relationship;

protected earnings rate means the actual threshold income
amount that would apply to a payer under the Bankruptcy Act
Part VI Division 4B if the payer were a bankrupt;
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registered, in relation to a document, means accepted for filing;
regulations means, as the case requires —
(@) the Family Court Regulations 1998; and

(b) the Family Law Regulations 1984 (Commonwealth);
and

(c) any other applicable regulations made under the Act or
the Family Law Act;

seal means a stamp or other impression (including, in the case
of an electronic document, an electronic or virtual stamp) that
the court puts on a document to indicate that the document has
been issued by the court;

sealed copy means a document that bears a court seal;

security for costs means the security that a respondent may ask
the court to order the applicant to pay for costs that may be
awarded to the respondent;

serve means to give or deliver a document to a person in the
manner required by these rules;

service by electronic means includes service by facsimile, email
or any other form of electronic transmission;

sigh means write a person’s name, including a mark by a person
who is unable to write their name;

single expert witness means an expert witness who is appointed
by agreement between the parties or by the court to give
evidence or prepare a report on an issue;

special federal matter has the meaning given by the Jurisdiction
of Courts (Cross-vesting) Act 1987 (Commonwealth)

section 3(1);

step means a procedural act taken in the conduct or management
of a case;

superannuation information form means a form approved
under rule 486 for obtaining information from the trustee of a
superannuation fund in family law cases;
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sworn, for an affidavit or evidence, means an oath by a witness
that the witness is telling the truth;

third party debt notice means a notice given to a third party
who holds money for, or owes money to, a payer demanding
that the money be paid to a payee to satisfy an obligation that
the payer owes the payee;

third party debtor means a person from whom a payee claims a
debt that is owed to the payer;

transcript means a written or electronic transcription of a
hearing or a trial prepared by a contractor providing
transcription services to the court for the case;

trial means the process of determining a case started by an
initiating application specified in item 1 of the Table to rule 26;

undertaking as to damages has the meaning given in
rule 316(4);

unreasonable, in relation to costs for work done in a case,
means costs for work that would not normally be done in a case
of a particular type;

work done for a case includes work done in relation to the case
(including in relation to the pre-action procedure) and work
done in anticipation of starting the case;

working day means a day other than a Saturday, a Sunday or a
public holiday;

written notice means a document (for example, a letter) that
complies with rule 483(1) or (2).

Division 2 — Purpose

Main purpose

The main purpose of these rules is to ensure that each case is
resolved in a just and timely manner at a cost to the parties and
the court that is reasonable in the circumstances of the case.
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6. Promoting main purpose

The court must apply these rules to promote the main purpose,
and actively manage each case by —

(@)

(b)
(©)

(d)

(€)
(f)

(@)

encouraging and helping parties to consider and use a
dispute resolution method rather than having the case
resolved by trial; and

having regard to unresolved risks or other concerns
about the welfare of a child involved; and

identifying the issues in dispute early in the case and
separating and disposing of any issues that do not need
full investigation and trial; and

at an early stage, identifying and matching types of
cases to the most appropriate case management
procedure; and

setting realistic timetables, and monitoring and
controlling the progress of each case; and

ensuring that parties and their lawyers comply with
these rules, any practice directions and procedural
orders; and

considering whether the likely benefits of taking a step
justify the cost of that step; and

(h) dealing with as many aspects of the case as possible on
the same occasion; and

(i) minimising the need for parties and their lawyers to
attend court by, if appropriate, relying on documents;
and

(J) having regard to any barriers to a party’s understanding
of anything relevant to the case.
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7. Achieving main purpose
To achieve the main purpose, the court must apply these rules in
a way that —

(@) deals with each case fairly, justly and in a timely
manner; and

(b) encourages parties to negotiate a settlement, if
appropriate; and

(c) is proportionate to the issues in a case and their
complexity, and the likely costs of the case; and

(d) promotes the saving of costs; and

(e) gives an appropriate share of the court’s resources to a
case, taking into account the needs of other cases; and

(f) promotes family relationships after resolution of the
dispute, where possible.

8. Responsibility of parties and lawyers in achieving main
purpose
(1) Each party has a responsibility to promote and achieve the main
purpose, including —

(@) ensuring that any orders sought are reasonable in the
circumstances of the case and that the court has the
power to make those orders; and

(b) complying with the duty of disclosure; and

(c) ensuring readiness for court events; and

(d) providing realistic estimates of the length of hearings or
trials; and

(e) complying with time limits; and

(f) giving notice, as soon as practicable, of an intention to
apply for an adjournment or cancellation of a court
event; and
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(g) assisting the just, timely and cost-effective disposal of
cases; and

(h) identifying the issues genuinely in dispute in a case; and

(i) being satisfied that there is a reasonable basis for
alleging, denying or not admitting a fact; and

() limiting evidence, including cross-examination, to that
which is relevant and necessary; and

(k) being aware of, and abiding by, the requirements of any
practice direction or guideline published by the court;
and

() complying with these rules and any orders.
(2) A lawyer for a party has a responsibility to comply, as far as
possible, with subrule (1).
(3) A lawyer attending a court event for a party must —
(@ be familiar with the case; and
(b) be authorised to deal with any issue likely to arise.

Division 3 — Court’s power in all cases

9. Power of court to make orders

(1) Unless a legislative provision states otherwise, a court may
make an order, on application or on the initiative of the court, in
relation to any matter specified in these rules.

(2) When making an order, a court may —

(@) impose terms and conditions; and
(b) make a consequential order; and

(c) specify the consequence of failure to comply with the
order; and

(d) take into account whether a party has complied with a
pre-action procedure.
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10. Procedural orders in cases of doubt or difficulty
A court may make any orders that the court considers necessary
if satisfied that —
(@) alegislative provision does not provide a practice or
procedure; or
(b) adifficulty arises, or doubt exists, in relation to a matter
of practice or procedure.
11. Court may set aside or vary order
A court may set aside or vary an order made in the exercise of a
power under these rules.
12. Court may dispense with rules
(1) These rules apply unless a court, on application or the court’s
own initiative, orders otherwise.
(2) A court may dispense with compliance with any of these rules at
any time, before or after the occasion for compliance arises.
(3) In considering whether to make an order under this rule, a court
may consider —
(@) the main purpose of these rules; and
(b) the administration of justice; and
(c) whether the application has been promptly made; and
(d) whether non-compliance was intentional; and
(e) the effect that granting relief would have on each party
and parties to other cases in the court.
13. Judicial officer hearing application
Unless a legislative provision states otherwise, an application or
appeal under these rules may be listed before another judicial
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14,
(1)

(@)

3)

(4)

15.
1)

(@)

officer who has jurisdiction to hear the application or appeal
if —
(@) these rules provide that the application or appeal is to be

heard by a particular judicial officer or class of judicial
officer; and

(b) that person is unavailable.
Division 4 — Time

Calculating time

Time in a case runs during a period when the filing registry is
closed.

If the period allowed by these rules or by an order for an action
to be validly taken is 5 days or less and that period includes a
day when the filing registry is closed, the day on which the
registry is closed is not counted.

For the calculation of time of 1 day or more from a particular
day, or from the occurrence of a particular event, the particular
day, or the day on which the event occurs, is not counted.

If the last day for taking an action requiring attendance at a
filing registry is on a day when the filing registry is closed, the
action may be taken on the next day on which the filing registry
is open.

Shortening or extending time

A party may apply to the court to shorten or extend a time that
is fixed under these rules or by a procedural order.

A party may make an application under subrule (1) for an order
extending a time to be made even though the time fixed by the
rule or order has passed.
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3)

16.

17.
(1)

@)

18.

1)

(@)

19.
(1)

A party who makes an application under subrule (1) for an
extension of time may be ordered to pay any other party’s costs
in relation to the application.

Time for compliance

If a rule or order requires a person to take an action but does not
specify a time by which the action is to be taken, the person
must take the action as soon as practicable.

Division 5 — Court administration

Court sittings

The Court and a court constituted by a family law magistrate
must sit at the places and the times that the Chief Judge directs.

The Court and a court constituted by a family law magistrate
must not sit on a Saturday, Sunday, or public holiday unless the
judicial officer constituting the court otherwise directs.

Registry hours

The Court’s registry must be open every day, except a Saturday,
Sunday or public holiday.

The Court’s registry must be open from 9 am to 4 pm, unless
the Chief Judge otherwise directs.

Records, registers and indexes

The Principal Registrar must —

(@) cause to be kept such records, registers and indexes as
the Chief Judge directs; and

(b) ensure that every decree of a court is recorded by the
proper officer of the court in a record kept for that
purpose.
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(2) Records, registers and indexes may be made and kept in
physical format or in electronic format.

20. Documents in electronic format

(1) Inthisrule —
document includes —

(@ anotice, declaration, affidavit, request, form or other
record of information; and

(b) an application, subpoena, warrant, order or other
instrument in proceedings of the Court;

process, in relation to a document —

(@ includes give, make, file, lodge, issue, make available,
register and record; but

(b) does not include serve.
(2) A-requirement in these rules that a document be processed in
writing, or in a written format, is satisfied if the document is

processed by means of the ECMS in an electronic format that
conforms to —

(@) the requirements of these rules; and
(b) the requirements and standards of the ECMS.
(3) A document that is to be signed is taken to be signed, and is

authenticated for the purposes of the Courts and Tribunals
(Electronic Processes Facilitation) Act 2013 section 10, if —

(@) itis processed under these rules by means of the ECMS
in an electronic format that conforms to —

(i) the requirements of these rules; and
(it)  the requirements and standards of the ECMS;
and

(b) the document generates an image that shows the name
of the person who is to sign it.
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(4)

()

21.
(1)

@)

22.
(1)

@)

If a document that has been filed or issued by means of the
ECMS or that has been recorded in the ECMS under rule 491 is
required to be produced or to be served on any person —

(@) acopy of the document may be printed from the ECMS
and produced or served; and

(b) for the purposes of the Act and these rules the document
is then taken to have been produced or served, as the
case may be.

Subrule (4) does not apply to a requirement to produce a sworn
document for inspection under rule 489.

Division 6 — Other matters

Relationship between this Part and specific rules

This Part sets out the general rules that a court may apply in all
cases.

If a rule in another Part of these rules conflicts with a rule in this
Part, the rule in this Part prevails.

Pre-action procedure

Before starting a case each prospective party to the case must
comply with the pre-action procedures set out in Schedule 1.
Compliance with subrule (1) is not necessary if —

(@) only parenting orders are sought in the case; or

(b) the case involves allegations of family violence, or the
risk of family violence, or fraud; or

(c) the application is urgent; or
(d) the application would be unduly prejudiced; or

(e) there has been a previous application in the same cause
of action in the 12 months immediately before the start
of the case; or

(F) the case is an application for divorce; or
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(g) the case is a child support application or appeal; or

(h) the case involves the Court’s jurisdiction in bankruptcy
under the Bankruptcy Act section 35 or 35B.

23. Prohibition on recording
(1) A person must not photograph or record by electronic or
mechanical means —
(@) ahearing or part of a hearing; or
(b) atrial or part of a trial; or

(c) aconference under the Act, the Family Law Act, these
rules or an order of a court; or

(d) an attendance with a family consultant; or
(e) an attendance with a single expert under these rules; or
(f) aconference of experts ordered by a court; or
(g) aperson who is in court premises.
Penalty for this subrule: a fine of $5 500.
(2) Subrule (1) does not apply to a photograph or recording made at
the request of —
(@ acourt; or

(b) inrelation to an attendance with a family consultant, the
family consultant; or

(c) inrelation to an attendance with an expert witness, the
expert; or

(d) inrelation to a conference of experts, the experts.

24, Publishing lists of cases

(1) A list of cases to be heard in the court prepared by a Registry
Manager may be —

(@ published in the law list in a newspaper or on the
Court’s website or in another physical or electronic
medium; and
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(2)

3)

25.
(1)

(@)

3)

(b) made available to members of the legal profession and
their employees.
The list may contain —

(@) subject to subrule (3), the family name of a party, but
not a given name; and

(b) the file number of a case; and
(c) the name of the judicial officer for a hearing or trial; and
(d) the time and place where a named judicial officer will
sit; and
(e) the general nature of an application.
For a case in which the Court has jurisdiction in bankruptcy

under the Bankruptcy Act section 35 or 35B, the list may
contain the given name of a party.

Seal of Court

The seal of the Court must contain the words “The Seal of the
Family Court of Western Australia”.

The seal of the Court —

(@ may be impressed on a document in physical format
with the use of a seal die or a rubber stamp or by a
similar process; and

(b) may be attached to a document in electronic format by
electronic means.

A document in electronic format that is required to be sealed by
the Court is taken to be sealed, and is authenticated for the
purposes of the Courts and Tribunals (Electronic Processes
Facilitation) Act 2013 section 10, if —

(@) the seal of the Court has been attached to the document
in electronic format under subrule (2)(b); and

(b) the document generates an image which includes a
facsimile of the seal of the Court.
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Part 2 — Starting a case

Division 1 — Applications

26. Kinds of applications

Subject to any other provision of these rules, a person starting a
case of a kind specified in column 1 of an item in the Table
must file an application form as specified in column 2 of that

item.
Table
Column 1 Column 2
Item Kind of application Application form to
be filed

1. Application seeking final
orders (other than a consent
order or a divorce), for
example —

property settlement
parenting
maintenance

child support
medical procedures
nullity

declaration as to validity
of marriage, divorce or
annulment

Initiating application

2. Interim order sought at the
same time as an application
for final orders is made

Initiating application
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Column 1 Column 2
Item Kind of application Application form to
be filed
3. Interim order sought after an | Application in a case
application for final orders is
made
4. Procedural, ancillary or other | Initiating application
incidental order relating to an
order or application sought at
the same time as an
application for final orders is
made
5. Procedural, ancillary or other | Application in a case
incidental order relating to an
order or application sought
after an application for final
orders is made
6. Enforcement of a financial Application in a case
obligation or parenting order
7. Review of an order of a Application in a case
registrar
8. Divorce Application for
divorce
9. Consent order when there is | Application for
no current case consent orders
10. | Contravention of an order or | Application —
other obligation affecting contravention
children
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Column 1 Column 2
Item Kind of application Application form to
be filed
11. | Contravention of an order or | Application —
other obligation not affecting | contravention
children
12. | Failure to comply with a bond | Application —
contravention
13. | Contempt of court Application —
contempt

27.
(1)

Documents to be filed with application

For an application specified in column 1 of an item in the Table,

a person must file the document listed in column 2 of that item,
unless the document has already been filed.

which a parenting order
is sought, or response to
an initiating application
in which a parenting
order is sought as a new
cause of action

Table
Column 1 Column 2
Item Application Documents to be filed
with application
1. Initiating application in (@) A case information

affidavit pursuant to
the Case Management
Guidelines; and

(b) either —

(i) acertificate given
to the applicant by
a family dispute
resolution
practitioner; or
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Column 1 Column 2
Item Application Documents to be filed
with application
(if) an exemption form
under the Case
Management
Guidelines
2. Response to initiating A case information
application in which a affidavit pursuant to the
parenting order is sought, | Case Management
or reply to a response to | Guidelines
initiating application in
which a parenting order
Is sought as a new cause
of action
3. Initiating application in (@) The documents
which a financial order is required by an item in
sought relating to a de this Table that applies
facto relationship, or to the application (for
response to initiating example, items 3 to
application in which a 8); and
finar}cial order is sought (b) an affidavit setting
relat!ng toa de facto out the facts relied
relatlonshlp_as anew upon to establish
cause of action jurisdiction of the
court
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response to initiating
application in which
property settlement
orders are sought, and
reply responding to
response to initiating
application in which
property orders are
sought as a new cause of
action

(b)

Starting a case Part 2
Applications Division 1
r.27
Column 1 Column 2
Item Application Documents to be filed
with application
4. Initiating applicationor | (@) A completed financial
response to initiating statement; and
a_ppllc:_jltlon In which (b) an affidavit in support
financial orders are
sought, for example,
property settlement,
maintenance, child
support
5. Initiating applicationor | (a) The documents

specified in this
column in item 3; and

a completed
superannuation
information form
(attached to the
financial statement)
for a superannuation
interest of the party
filing the initiating
application, response
or reply to an
initiating application,
or if the fund to which
the form relates is an
accumulation fund,
the 2 most recent
member benefit
statements received
by the person relating
to the fund
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Item

Column 1
Application

Column 2

Documents to be filed
with application

Initiating application or
response to an initiating
application relying on a
cross-vesting law, or
seeking an order under
Part 4 Division 2 —

«  for a medical
procedure; or

«  for step-parent
maintenance, if
there is consent; or

»  for nullity of
marriage; or

«  for adeclaration as
to validity of a
marriage or divorce
or annulment

An affidavit in support

Initiating application or
response to an initiating
application in which a
child support application
or appeal is made

The documents specified
in rule 67 for the
application

Application in a case or
response to application in
a case (other than
application seeking
review of a decision of a
registrar)

An affidavit in support
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Item

Column 1
Application

Column 2

Documents to be filed
with application

Application for consent
orders

(@) If afinancial order is
sought for a de facto
relationship — an
affidavit setting out
the facts relied upon
to establish
jurisdiction of the
court; or

(b) if the orders sought
relate to a
superannuation
interest — proof of
the value of the
interest

10.

Application —
contravention of an order
or other obligation not
affecting children

An affidavit setting out all
of the facts relied upon

11.

Application —
contravention of an order
or other obligation
affecting children

(@ An affidavit setting
out all of the facts
relied upon; and

(b) either —

(i) acertificate given to
the applicant by the
family dispute
resolution
practitioner under
section 66H(7) of
the Act or the
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Column 1 Column 2
Item Application Documents to be filed

with application

Family Law Act
section 601(8); or

(i1) an exemption form
under the Case
Management
Guidelines

12. | Application — contempt | An affidavit setting out all
of the facts relied upon

(2) If adocument specified in the Table to subrule (1) is not in
English, the person filing the document must file —

(@) atranslation of the document, in English; and

(b) an affidavit, by the person who made the translation,
verifying the translation and setting out the person’s
qualifications to make the translation.

(3) An applicant in proceedings mentioned in the Child Support
(Assessment) Act section 100(1) or the Child Support
(Registration and Collection) Act section 105(1) is not required
to file in the court a certificate given to the applicant by a family
dispute resolution practitioner under the Family Law Act
section 601(8).

Division 2 — Brochures

28. Service of brochures

A person who files an initiating application or an application for
divorce must, when serving the application on the respondent,
also serve a brochure approved by the executive manager of the
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Court appointed under section 25(1)(c) of the Act, giving
information about —

(@ non-court based family services; and
(b) the Court’s processes and services; and
(c) reconciliation.

Division 3 — Notification in certain cases

Subdivision 1 — Cases involving allegation of abuse or family
violence in relation to child

29. Application of Subdivision

This Subdivision applies to a case if an application is made to a
court for a parenting order.

30. Notice of child abuse, family violence or risk of family
violence

A notice of child abuse, family violence, or risk of family
violence must be in the approved form.

31. Notice of family violence in existing cases
(1) This rule applies if, in a case to which this Subdivision
applies —

(@) proceedings were instituted under the Act before
5 October 2013 or under the Family Law Act before
7 June 2012 (in either case the specified date); and

(b) aparty to the relevant proceedings alleges that —

(i) there has been family violence by one of the
parties to the proceedings; or

(it)  there is arisk of family violence by one of the
parties to the proceedings;

and
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(c) the party making the allegation did not file a notice of
child abuse, family violence or risk of family violence
before the specified date.

(2) The party making the allegation must —

(@) file a notice of child abuse, family violence or risk of
family violence in the court hearing the proceedings;
and

(b) serve atrue copy of the notice on the party referred to in
subrule (1)(b)(i) or (ii).

(3) If the alleged family violence (or risk of family violence) is
abuse of a child (or risk of abuse of a child), the Registry
Manager must, as soon as practicable, notify the prescribed
child welfare authority.

32. Family violence order
(1) A party must file a copy of any family violence order affecting
the child or a member of the child’s family —
(@ when a case starts; or
(b) assoon as practicable after the order is made.
(2) If acopy of the family violence order is not available, the party
must file a written notice containing —

(@ an undertaking to file the order within a time specified
in the notice; and

(b) the date of the order; and
(c) the court that made the order; and
(d) the details of the order.

(3) Subrule (2) does not apply to a party starting a case by filing an
application for consent orders.

(4) If, during the case, a family violence order affecting the child or
a member of the child’s family is varied, any party affected by
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the variation must, as soon as practicable after the order is
varied, file a copy of the variation.

Subdivision 2 —Property settlement or spousal or de facto
maintenance cases

33. Notification of proceeds of crime or forfeiture application

If a party to a property settlement or spousal maintenance case,
or a de facto property settlement or maintenance proceedings, is
required to give the Registry Manager written notice of a
proceeds of crime order or forfeiture application, the party

must —

(@) file the notice as soon as possible after the party is
notified by the proceeds of crime authority; and

(b) if the person is required to give a document to the
Registry Manager, attach the document to the notice.

34. Proceeds of crime

(1) If the proceeds of crime authority applies to stay a property
settlement or spousal maintenance case, or a de facto property
settlement or maintenance proceedings, the authority must, at
the same time, file a sealed copy of the proceeds of crime order
or forfeiture application covering the property of the parties or
either of them, if not already filed.

(2) An application to lift a stay of a property settlement or spousal
maintenance case, or a de facto property settlement or
maintenance proceedings, must have filed with it —

(@) proof that the proceeds of crime order has ceased to be
in force or that the forfeiture application has been finally
determined; and

(b) if made by a party, the written consent of the proceeds
of crime authority.
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35. Notification to spouse (Act s. 205ZB(3))

(1) This rule applies to a de facto partner who —
(@ hasaspouse; and
(b) is a party to an application under the Act Part 5A
Division 2.

(2) The de facto partner must, as soon as practicable after the filing
of the application and, if applicable, any response to the
application, give their spouse written notification of —

(@) the application; and
(b) any response filed to the application.
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36.
(1)

@)

37.

38.

Part 3 — Divorce

Division 1 — Application for divorce

Fixing of hearing date

On the filing of an application for divorce, the Registry
Manager must fix a date for the hearing of the application.
The date fixed must be —

(@) for a joint application, at least 28 days after the
application is filed; or

(b) for any other application —

(i) if the respondent is in Australia, at least 42 days
after the application is filed; or

(it)  if the respondent is outside Australia, at least
56 days after the application is filed.

Amendment of application for divorce

An applicant may amend an application for divorce —
(@ no later than 14 days before the hearing; or

(b)  within any shorter time permitted by the court or
consented to by the respondent.

Discontinuance of application for divorce

An applicant may discontinue an application for divorce by
filing and serving a notice of discontinuance at least 7 days
before the date fixed for the hearing.
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39.
(1)

@)

3)

40.
(1)

@)

Division 2 — Response

Response

A respondent to an application for divorce who seeks to oppose
the divorce or contest the jurisdiction of the court must file a
response to an application for divorce —

(@) if the respondent is served in Australia, within 28 days
after the day when the application for divorce is served
on the respondent; or

(b) if the respondent is served outside Australia, within
42 days after the day when the application for divorce is
served on the respondent.

If a respondent files a response to an application for divorce —
(@) the hearing must proceed in open court; and

(b) each party must attend the hearing or be represented at
the hearing by a lawyer.

If the response opposes the application for divorce on the basis
that a ground has not been established then, at the hearing, the
court may make directions for the further conduct of the
application before a judge or a family law magistrate.

Objection to jurisdiction

If, in a response to an application for divorce, a respondent
objects to the jurisdiction of the court, the respondent will not
be taken to have submitted to the jurisdiction of the court by
also seeking an order that the application be dismissed on
another ground.

The objection to the jurisdiction must be determined before any
other orders sought in the response to an application for divorce.
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41. Late filing of response
If a respondent files a response to an application for divorce
after the time allowed under rule 39(1) —
(a) the applicant may consent to the late filing; or

(b) if the applicant does not consent, the court may continue
the case as if the response had not been filed.

42. Affidavit in reply

A respondent to an application for divorce who disputes any of
the facts set out in the application, but does not oppose the
divorce, may, at least 7 days before the date fixed for the
hearing of the application, file and serve an affidavit setting out
the facts in dispute.

Division 3 — Hearing of application

43. Attendance at hearing

(1) A party may apply under rule 81 to attend the hearing of an
application for divorce by electronic communication.
(2) Subject to Division 4 —

(@) if the applicant fails to attend the hearing in person or by
a lawyer, the application may be dismissed; and

(b) if the respondent fails to attend the hearing in person or
by a lawyer, the applicant may proceed with the hearing
as if the application were undefended.

Division 4 — Hearing in absence of parties

44, Seeking hearing in absence of parties

A court may determine an application for divorce (except a case
started by joint application) in the absence of the parties if —

(@ no response has been filed; and
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45.

46.

47.

48.

(b) at the date fixed for the hearing, there are no children of
the marriage within the meaning of the Family Law Act
section 98A(3); and

(c) the applicant has requested that the case be heard in the
absence of the parties; and

(d) the respondent has not requested the court not to hear
the case in the absence of the parties.

Hearing of joint application in absence of parties

If, in a joint application for divorce, the applicants request that
the case be heard in their absence, the court may so determine
the case.

Request not to hear case in absence of parties

A respondent to an application for divorce who objects to the
case being heard in the absence of the parties must, at least

7 days before the date fixed for the hearing, file and serve a
written notice to that effect.

Division 5 — Events affecting divorce order

Application for rescission of divorce order

A party may, before a divorce order nisi becomes absolute,
apply for the order to be rescinded by filing an application in a
case.

Death of party

If a party to an application for divorce dies after the divorce
order nisi is made but before the order becomes absolute, the
surviving party must inform the Registry Manager of the death
of the other party by filing —

(a) the death certificate of the deceased party; or

(b) an affidavit stating the details of the deceased party’s
date and place of death.

page 40

Version 00-b0-00 As at 23 Aug 2021

Published on www.legislation.wa.gov.au



Family Court Rules 2021

Divorce Part 3
Other matters relating to application for divorce Division 6
r.49

Division 6 — Other matters relating to application for divorce

49,

50.

1)

(@)

Corroboration of service

Further evidence by way of corroboration of service of an
application for divorce will be required if there is not already
corroboration by —

(@) the respondent appearing at the same hearing; or

(b) anotice of address for service in an approved form
having been filed by, or on behalf of, the respondent; or

(c) the respondent being represented at the hearing by a
lawyer who has filed a notice of address for service on
behalf of the respondent (or who gives a suitable
undertaking to file a notice of address for service); or

(d) an affidavit having been filed by or on behalf of the
respondent setting out to the satisfaction of the court that
the respondent has been served.

Corroboration requirements in cases involving parties living
under same roof

This rule applies if, in an application for