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Part 1

s. 1.1

Introductory matters

Part 1 — Introductory matters

What this Part is about

This Part deals with some matters that are relevant to the Act generally.

In particular —

(@)
(b)

(€)

(d)
(e)

1.1.

1.2.

13.
(1)

section 1.2 provides for the commencement of the Act; and

section 1.3 summarizes the main content of the Act and what
it intends to achieve; and

section 1.5 explains the legal status of italicized notes such
as this; and

section 1.6 states the position of the Crown; and

other provisions define some terms and concepts used in
the Act.

Short title
This Act may be cited as the Local Government Act 1995.

Commencement

This Act comes into operation on 1 July 1996.

Content and intent

This Act provides for a system of local government by —

(@ providing for the constitution of elected local
governments in the State; and

(b) describing the functions of local governments; and

(c) providing for the conduct of elections and other polls;
and

(d) providing a framework for the administration and
financial management of local governments and for the
scrutiny of their affairs.
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(2) This Act is intended to result in —

(a)
(b)

(©)
(d)

better decision-making by local governments; and

greater community participation in the decisions and
affairs of local governments; and

greater accountability of local governments to their
communities; and

more efficient and effective local government.

(3) Incarrying out its functions a local government is to use its best
endeavours to meet the needs of current and future generations
through an integration of environmental protection, social
advancement and economic prosperity.

[Section 1.3 amended: No. 49 of 2004 s. 15.]

1.4. Terms used

In this Act, unless the contrary intention appears —

absolute majority —

(a)

(b)

in relation to a council, means a majority comprising
enough of the members for the time being of the council
for their number to be more than 50% of the number of
offices (whether vacant or not) of member of the
council;

in relation to any other body, means a majority
comprising enough of the persons for the time being
constituting the body for their number to be more than
50% of the number of offices (whether vacant or not) on
the body;

Advisory Board means the Local Government Advisory Board
established by section 2.44;
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auditor means —
(@ inrelation to an audit, other than a performance audit —

(i) inrelation to a local government that has an audit
contract that is in force — a person for the time
being appointed under Part 7 Division 2 to be the
auditor of the local government; and

(i) inrelation to a local government that does not
have an audit contract that is in force — the
Auditor General;

and

(b) inrelation to a performance audit — the Auditor
General;

CEO means the chief executive officer of a local government;

commissioner means a commissioner appointed to a local
government under sections 2.6(4), 2.36A(3), 2.37(4), 2.37A(1),
8.30 or 8.33;

council means the council of a local government;

councillor means a person who holds the office of councillor on
a council (including a person who holds another office under
section 2.17(2)(a) or (b) as well as the office of councillor);

councillor mayor or president means a mayor or president
elected by the council from amongst the councillors;

Crown lands means lands of the Crown —
(@) not granted or contracted to be granted in fee simple; or
(b) not held or occupied —
(i) under conditional terms of purchase; or
(it)  with a right to acquire the fee simple;

Crown lease means a lease from the Crown of Crown lands, or
a licence or concession from the Crown for taking a profit of
Crown lands, but does not include —

(@) aninstrument executed or issued pursuant to a contract
or arrangement with the Crown by virtue of which land
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is held or occupied with a right, whether subject to
compliance with conditions or otherwise, to acquire the
fee simple; and

(b) alease under the Housing Act 1980; and

(c) aninstrument by virtue of which lands are held or
occupied subject to the payment of a peppercorn or
nominal rental;

Crown lessee means a person entitled under a Crown lease to an
interest or a right in or over Crown lands;

Department means the department of the Public Service
assisting the Minister to administer this Act;

Departmental CEO means the chief executive officer of the
Department;

district means an area of the State that is declared to be a district
under section 2.1;

election year means a year in which ordinary elections for local
governments are required to be held;

elector, in relation to a district or ward, means a person who is
eligible to be enrolled to vote at elections for the district or
ward;

elector mayor or president means a mayor or president elected
by electors of a district;

Electoral Commissioner means the Electoral Commissioner
appointed under the Electoral Act 1907,

electoral requirements has the meaning given by section 4.1;

employee means a person employed by a local government
under section 5.36;

extraordinary election has the meaning given by section 4.8;

financial year means the period commencing on 1 July and
ending on the next following 30 June;

inaugural election has the meaning given by section 4.2;

Inquiry Panel means an Inquiry Panel constituted under
section 8.16;
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local government means a local government established under
this Act;

local government property means anything, whether land or
not, that belongs to, or is vested in, or under the care, control or
management of, the local government;

local public notice has the meaning given by section 1.7;

member, in relation to the council of a local government,
means —

(@) an elector mayor or president of the local government;
or

(b) acouncillor on the council (including a councillor who
holds another office under section 2.17(2)(a) or (b) as
well as the office of councillor);

metropolitan area has the same definition as metropolitan
region in the Planning and Development Act 2005;

municipal fund means the municipal fund established under
section 6.6;

occupier where used in relation to land means the person by
whom or on whose behalf the land is actually occupied or, if
there is no occupier, the person entitled to possession of the
land, and includes a person in unauthorised occupation of
Crown land and where under a licence or concession there is a
right to take profit of Crown land specified in the licence or
concession, means the person having that right;

ordinary election has the meaning given by section 4.4,

ordinary elections day in relation to a local government, means
a day fixed by section 4.6 or under section 4.7(2) for holding the
polls for ordinary elections for that local government (whether
or not any polls are actually held);

owner, where used in relation to land —
(@ means a person who is in possession as —

(i) the holder of an estate of freehold in possession
in the land, including an estate or interest under a

page 6

Version 07-y0-00 As at 31 Mar 2022

Published on www.legislation.wa.gov.au



Local Government Act 1995
Introductory matters Part 1

s.1.4

contract or an arrangement with the Crown or a
person, by virtue of which contract or
arrangement the land is held or occupied with a
right to acquire by purchase or otherwise the fee
simple; or

(ia) the owner of a lot in a leasehold scheme as
defined in the Strata Titles Act 1985 section 3(1);
and

(i) a Crown lessee or a lessee or tenant under a lease
or tenancy agreement of the land which in the
hands of the lessor is not rateable land under this
Act, but which in the hands of the lessee or
tenant is by reason of the lease or tenancy
rateable land under this or another Act for the
purposes of this Act; or

(i) a mortgagee of the land; or

(iv) atrustee, executor, administrator, attorney, or
agent of a holder, lessee, tenant, or mortgagee,
mentioned in this paragraph;

or

(b) where there is not a person in possession, means the
person who is entitled to possession of the land in any of
the capacities mentioned in paragraph (a), except that of
mortgagee; or

(c) where, under a licence or concession there is a right to
take profit of Crown land specified in the licence or
concession, means the person having that right; or

(d) where a person is lawfully entitled to occupy land which
is vested in the Crown, and which has no other owner
according to paragraph (a), (b), or (c), means the person
so entitled; or
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() means a person who —

(i) under the Mining Act 1978, holds in respect of
the land a mining tenement within the meaning
given to that expression by that Act; or

(i) in accordance with the Mining Act 1978 holds,
occupies, uses, or enjoys in respect of the land a
mining tenement within the meaning given to
that expression by the Mining Act 1904 3; or

(iii)  under the Petroleum and Geothermal Energy
Resources Act 1967 holds in respect of the land a
permit, drilling reservation, lease or licence
within the meaning given to each of those
expressions by that Act;

or

(f)  where a person is in the unauthorised occupation of
Crown land, means the person so in occupation;

prescribed means prescribed by regulations;
regional local government means a regional local government
established under section 3.61;

regional subsidiary means a regional subsidiary established
under section 3.69;

Statewide public notice has the meaning given by section 1.8;

thoroughfare means a road or other thoroughfare and includes
structures or other things appurtenant to the thoroughfare that
are within its limits, and nothing is prevented from being a
thoroughfare only because it is not open at each end,;

WALGA means the Western Australian Local Government
Association constituted under section 9.58;

ward means one of the wards into which a district is divided
under section 2.2.
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[Section 1.4 amended: No. 1 of 1998 s. 4 and 6(2); No. 64 of
1998 s. 4(2); No. 49 of 2004 s. 11 and 16(1); No. 38 of 2005

s. 15; No. 28 of 2006 s. 361; No. 35 of 2007 s. 99(2); No. 26 of
2016 s. 4; No. 5 of 2017 s. 4(1); No. 16 of 2019 s. 4; No. 30

of 2018 s. 157.]

1.5. Descriptions in italics not part of the law
A description that is printed in italics at the beginning of a Part
of this Act explaining what it is about is not part of the Act.

1.6. Crown not generally bound
This Act does not bind the Crown except to the extent expressly
stated in this Act.

1.7. Local public notice
Where under this Act local public notice of a matter is required
to be given, notice of the matter must be —

(@) published on the official website of the local government
concerned in accordance with the regulations; and
(b) givenin at least 3 of the ways prescribed for the
purposes of this section.

[Section 1.7 inserted: No. 16 of 2019 s. 5.]

1.8. Statewide public notice
Where under this Act Statewide public notice of a matter is
required to be given, notice of the matter must be given in
accordance with section 1.7(a) and (b) and the requirements
prescribed for the purposes of this section.
[Section 1.8 inserted: No. 16 of 2019 s. 5.]
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1.9. Decisions by absolute majority

The footnote Absolute majority required, applying to a power
conferred in this Act, means that —

(a) if the power is conferred on a local government, it can
only be exercised by or in accordance with, a decision of
an absolute majority of the council; or

(b) if the power is conferred on any other body, it can only
be exercised by or in accordance with, a decision of an
absolute majority of that body.

[1.10. Deleted: No. 16 of 2019 s. 6.]
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s.2.1

Part 2 — Constitution of local government
What this Part is about

This Part deals with the constitutional framework of the system of
elected local government in this State maintained as required by
Part 111B of the Constitution Act 1889.

In particular it deals with —

(@) the division of the State into districts and wards for local
government purposes; and

(b) the creation of local governments; and
(c) the creation and membership of elected councils; and
(d) the qualifications of members of councils; and

(e) the terms of office of members of councils and how their
offices may become vacant; and

()  commissioners of local governments.

Division 1 — Districts and wards

2.1. State divided into districts
(1) The Governor, on the recommendation of the Minister, may
make an order —
(@) declaring an area of the State to be a district; or
(b) changing the boundaries of a district; or
(c) abolishing a district; or
(d) astoacombination of any of those matters.

(2) Schedule 2.1 (which deals with creating, changing the
boundaries of, and abolishing districts) has effect.

(3) The Minister can only make a recommendation under
subsection (1) if the Advisory Board has recommended under
Schedule 2.1 that the order in question should be made.
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Division 1 Districts and wards

s.2.2

2.2.
(1)

@)

(3)

(4)

2.3.

1)

(@)

(3)

Districts may be divided into wards
The Governor, on the recommendation of the Minister, may
make an order —
(@) dividing a district into wards; or
(b) creating new wards in a district that is already divided
into wards; or
(c) changing the boundaries of a ward; or
(d) abolishing any or all of the wards into which a district is
divided; or
(e) astoacombination of any of those matters.

For the purposes of this Act —

(@) an order that divides a district into wards is to be
regarded as establishing a ward system for the district;
and

(b) an order that abolishes all of the wards into which a
district is divided and does not create new wards, is to be
regarded as discontinuing the ward system for the
district.

Schedule 2.2 (which deals with wards and representation) has
effect.

The Minister can only make a recommendation under
subsection (1) if the Advisory Board has recommended under
Schedule 2.2 that the order in question should be made.

Names of districts and wards

An order under section 2.1 designating an area of the State to be
a district is to include an order naming the district.

An order under section 2.2 establishing a ward system for a
district is to include an order naming the wards.

If a local government proposes under Schedule 2.2 that an order
be made changing the name of the district or a ward, the
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Districts and wards Division 1
s.2.4

(4)

2.4.
(1)

(@)

3)

(4)

()

(6)

()

Minister may recommend to the Governor that the order be
made, and the Governor may make the order accordingly.

The Minister can only make a recommendation under
subsection (3) if the Advisory Board has recommended under
Schedule 2.2 that the order in question should be made.

District to be designated city, town or shire

An order under section 2.1 declaring an area of the State to be a
district is to include an order designating the district a city, town
or shire.

The Governor may, by order, change the designation of a
district.

A district can only be designated a city if —

(@) thedistrict is in the metropolitan area and has more than
30 000 inhabitants more than half of whom live in an
urban area; or

(b) the district, if it is not in the metropolitan area, has more
than 20 000 inhabitants more than half of whom live in
an urban area.

A district can only be designated a town if more than half of its
inhabitants live in an urban area.

A district that is not designated a city or a town is to be
designated a shire.

The number of inhabitants of a district at a particular time is to
be taken as that established by the Government Statistician
appointed under the Statistics Act 1907 according to the
information then available to that person.

Despite any change in the number or distribution of a district’s
inhabitants, the designation of the district continues to apply
until it is changed under this section.
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Division 2 — Local governments and councils of local

2.5.
(1)

@)

3)
(4)

(5)

(6)

2.6.
(1)

(@)

3)

governments
Local governments created as bodies corporate

When an area of the State becomes a district, a local
government is established for the district.

The local government is a body corporate with perpetual
succession and a common seal.

The local government has the legal capacity of a natural person.

The corporate name of the local government is the combination
of the district’s designation and name.

Example:
City of (name of district)

If the district’s name incorporates its designation, the
designation is not repeated in the corporate name of the local
government.

Example:
district’'s name : Albany (Town)
corporate name : Town of Albany

Proceedings may be taken by or against the local government in
its corporate name.

Local governments to be run by elected councils

Each local government is to have an elected council as its
governing body.

The offices on the council of the local government of a city or
town are those of the mayor, the deputy mayor and the
councillors.

The offices on the council of the local government of a shire are
those of the president, the deputy president and the councillors.
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s. 2.7

(4)

2.7.
(1)

(@)

2.8.
(1)

@)

The Governor may, by order, appoint a person to be the
commissioner of a local government until the offices of
members of the council are filled for the first time and the
council holds its first meeting.

Role of council

The council —

(@)
(b)

governs the local government’s affairs; and

is responsible for the performance of the local
government’s functions.

Without limiting subsection (1), the council is to —

(@)
(b)

oversee the allocation of the local government’s finances
and resources; and

determine the local government’s policies.

[Section 2.7 amended: No. 17 of 2009 s. 4.]

Role of mayor or president

The mayor or president —

(a)
(b)

(©)

(d)
(€)

()

presides at meetings in accordance with this Act; and

provides leadership and guidance to the community in
the district; and

carries out civic and ceremonial duties on behalf of the
local government; and

speaks on behalf of the local government; and

performs such other functions as are given to the mayor
or president by this Act or any other written law; and

liaises with the CEO on the local government’s affairs
and the performance of its functions.

Section 2.10 applies to a councillor who is also the mayor or
president and extends to a mayor or president who is not a
councillor.
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Division 3 How offices on the council are filled
s.2.9
2.9. Role of deputy mayor or deputy president
The deputy mayor or deputy president performs the functions of
the mayor or president when authorised to do so under
section 5.34.
2.10.  Role of councillors
A councillor —
(@) represents the interests of electors, ratepayers and
residents of the district; and
(b) provides leadership and guidance to the community in
the district; and
(c) facilitates communication between the community and
the council; and
(d) participates in the local government’s decision-making
processes at council and committee meetings; and
(e) performs such other functions as are given to a
councillor by this Act or any other written law.
Division 3 — How offices on the council are filled
2.11.  Alternative methods of filling office of mayor or president
(1) When an order is made under section 2.1 declaring an area of
the State to be a district, the Governor is, by order, to specify
whether the first mayor or president of the local government is
to be —
(@) elected by electors of the district under Part 4; or
(b) elected by the council from amongst the councillors
under Schedule 2.3, Division 1.
(2) A local government may change* the method of filling the

office of mayor or president used by the local government from
the election by the council method to the election by the electors
method.

* Absolute majority required.
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s.2.12

(3) A local government may exercise the power conferred by
subsection (2) whether or not a proposal has been made under
section 2.12.

(4) The method of filling the office of mayor or president used by a
local government is changed from the election by the electors
method to the election by the council method if the result of a
poll declared under section 2.12A(4) is that a majority of
electors of the district who voted at the poll voted in favour of
the change.

[Section 2.11 amended: No. 49 of 2004 s. 17(1) and (2); No. 16
of 2019s. 7.]

2.12.  Electors may propose change of method

(1) A proposal to change the method of filling the office of mayor
or president used by a local government to the other method
mentioned in section 2.11(1)(a) or (b) may be made to the local
government by electors of the district who —

(@) are at least 250 in number; or

(b) are at least 10% of the total number of electors of the
district.

(2) The proposal is to comply with any regulations about such
proposals.

(3) If the proposal is to change the method of filling the office of
mayor or president from the election by the council method to
the election by the electors method, consideration is to be given
to the proposal by such means as the council thinks fit after
which a motion to change the method of filling the office of
mayor or president is to be put to the council for decision under
section 2.11(2).

[Section 2.12 amended: No. 49 of 2004 s. 17(3).]

As at 31 Mar 2022 Version 07-y0-00 page 17

Published on www.legislation.wa.gov.au



Local Government Act 1995

Part 2 Constitution of local government
Division 3 How offices on the council are filled
s. 2.12A

2.12A. Procedure to change method to election by council

1) If—
(@) electors of the district, acting under section 2.12(1),
propose; or
(b) the council, by motion passed by it, proposes,
to change the method of filling the office of mayor or president
of the local government from the election by the electors

method to the election by the council method, the local
government is to —

(c) give local public notice of the proposal stating that
submissions about the proposal may be made to the local
government before a day to be specified in the notice,
being a day that is not less than 6 weeks after the notice
is given; and

(d) consider or reconsider the proposal in view of any
submissions received.

(2) Subject to section 2.13(3), if the local government decides to
proceed with the proposal, there is to be a poll of the electors of
the district on the proposal and —

(@) the Advisory Board is to —

(i) determine the question to be voted on by the
electors of the district; and

(it)  prepare a summary of the case for each way of
voting on the question;

and
(b) the Electoral Commissioner is to —

(1) make the summary available to the electors
before the poll is conducted; and

(i)  be responsible for the conduct of the poll; and

(i)  appoint a person to be the returning officer of the
local government for the poll;

and
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3)

(4)

(5)

2.13.

(1)

@)

(3)

(c) the local government is to meet the expenses of the
Electoral Commissioner in connection with the poll to
the extent required by regulations.

The returning officer is to conduct the poll for and under the
direction of the Electoral Commissioner.

As soon as is practicable after the result of the poll is known the
returning officer is to declare and give notice of the result in
accordance with regulations.

A poll referred to in this section is not to be held more than once
in every 4 years in a district, even if a proposal has been made
by the electors under section 2.12.

[Section 2.12A inserted: No. 49 of 2004 s. 17(4).]

When new method takes effect

A decision under section 2.11(2) to change to the election by
electors method has effect in relation to the filling of the office
of mayor or president at the next ordinary elections of the local
government held after the decision is made and from then on
until a change under section 2.11(4) to the election by the
council method takes effect.

A change under section 2.11(4) to the election by the council
method has effect in relation to the filling of the office of mayor
or president at the first meeting of the council after the ordinary
elections of the local government in the year in which the term
of office of the incumbent mayor or president ends and from
then on until a decision under section 2.11(2) to change to the
election by electors method takes effect.

A decision under section 2.11(2) has no effect if it is made
during, and a decision under section 2.12A(2) has no effect
unless a poll resulting from it is held before, the period
beginning on the 80™ day before, and ending on, the ordinary
election day in the year in which the term of office of the
incumbent mayor or president ends.
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s.2.14

2.14.

2.15.

2.16.
(1)

@)

2.17.
(1)

[Section 2.13 amended: No. 64 of 1998 s. 19(2); No. 49 of 2004
s. 17(5)-(7).]

Extension of term in certain cases

If the method of filling the office of mayor or president of a
local government is changed from election by electors to
election by the council then, despite the Table to section 2.28, a
mayor or president elected by the electors may continue to hold
that office after the end of his or her term until a mayor or
president is elected by the council.

Filling office of deputy mayor or deputy president

The deputy mayor or deputy president is to be elected by the
council under Schedule 2.3, Division 2.

[Section 2.15 amended: No. 49 of 2004 s. 18.]

Filling offices of councillors

If a district is not divided into wards the councillors are to be
elected by electors of the district under Part 4.

If a district is divided into wards the councillors for a ward are
to be elected by electors of that ward under Part 4.

Division 4 — Membership and size of the council

Members of council

If the method of filling the office of mayor or president is
election by electors, the council is to consist of —

(@ the mayor or president; and

(b) not less than 5 nor more than 14 councillors one of
whom is to hold the office of deputy mayor or deputy
president in conjunction with his or her office as a
councillor.
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@)

3)

2.18.
(1)

@)

(3)

If the method of filling the office of mayor or president is
election by the council, the council is to consist of not less
than 6 nor more than 15 councillors of whom —

(@ oneis to hold the office of mayor or president as well as
the office of councillor; and

(b) another is to hold the office of deputy mayor or deputy
president as well as the office of councillor.

If the council has 15 councillors and a decision is made under
section 2.11(2) to change the method of filling the office of
mayor or president to election by electors, the council may,
despite subsection (1)(b), continue to have 15 councillors after
the decision has effect.

Fixing and changing number of councillors
When a local government is newly established the Governor, by
order made on the recommendation of the Minister, is to —

(@) specify the number of offices of councillor on the
council of the local government; and

(b) if the district is to have a ward system, specify the
numbers of offices of councillor for the wards.

When an order is made under section 2.2 discontinuing a ward
system for a district, the number of offices of councillor on the
council remains unchanged unless the order specifies otherwise.

The Governor, on the recommendation of the Minister, may
make an order —

(@) changing the number of offices of councillor on a
council; or

(b) specifying or changing the number of offices of
councillor for a ward; or

(c) astoacombination of those matters.
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(4) The Minister can only make a recommendation under

subsection (1) or (3) if the Advisory Board has recommended
under Schedule 2.2 that the order in question should be made.

Division 5 — Quialifications for holding office on the council

2.19.
(1)

@)

3)

2.20.
(1)

Quialifications for election to council
A person is qualified to be elected as a member of a council if
the person —

(@) is of or over the age of 18 years; and

(b) is an elector of the district; and

[(c) deleted]

(d) is not disqualified for membership of the council under
section 2.20, 2.21, 2.22, 2.23 or 2.24; and

(e) isnotdisqualified by an order under section 5.113, 5.117
or 5.119 from holding office as a member of a council.
A person is not qualified under subsection (1)(b) if he or she is
only eligible for enrolment under section 4.30(1)(a) and (b) —

(@) asthe nominee of a body corporate under section 4.31;
or

(b) because of Schedule 9.3, clause 12(2).
A person who is qualified under subsection (1) can be elected as

a councillor for a ward whether or not he or she is an elector of
that ward.

[Section 2.19 amended: No. 1 of 1998 s. 5(1); No. 1 of 2007
S.4; No. 2 0f 2012 s. 4.]

Members of parliament disqualified

A person is disqualified for membership of a council if the
person is a member of a parliament.
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(2) Inthis section —
member of a parliament means —
(@ amember of the Legislative Assembly; or

(b) amember of the Legislative Council, including a person
who has been elected as a member of that House but is
not yet entitled to sit or vote in that House because of
section 8(2) of the Constitution Acts Amendment
Act 1899; or

(c) amember of the House of Representatives; or

(d) asenator, including a person who has been elected as a
senator but whose term of service as a senator has not
yet begun.

[Section 2.20 amended: No. 2 of 2012 s. 5.]

2.21.  Disqualification because of insolvency

A person is disqualified for membership of a council if the
person is an insolvent under administration within the meaning
of the Corporations Act 2001 of the Commonwealth.

[Section 2.21 amended: No. 10 of 2001 s. 121.]

2.22.  Disqualification because of convictions
(1) A person is disqualified for membership of a council if the
person —

(@) has been convicted of a crime and is in prison serving a
sentence for that crime; or

(b) has been convicted in the preceding 5 years of a serious
local government offence; or

(c) has been convicted of an offence for which the
indictable penalty was or included —

(i) imprisonment for life; or
(it)  imprisonment for more than 5 years.
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@)

3)

2.23.

2.24.

A court that has sentenced a person for a serious local
government offence may make an order —

(@) waiving the application of subsection (1)(b); or
(b) reducing the period of 5 years mentioned in
subsection (1)(b),

and the court’s order has effect in accordance with its terms.

In this section —

former provisions means the Local Government Act 1960  as in
force before the commencement of this Act;

indictable penalty means the penalty that the relevant law
specified for the offence in the event of a person being
convicted of the offence on indictment;

offence means an offence against a law of this State, the
Commonwealth, another State or a Territory;

serious local government offence means an offence against this
Act or the former provisions for which an offender —

(@ could be sentenced to imprisonment for a term of, or
exceeding the period prescribed for the purposes of this
section; or

(b) could be sentenced to pay a fine of or exceeding the
amount prescribed for the purposes of this section.

[Section 2.22 amended: No. 2 of 2012 s. 12; No. 31 of 2018
s. 4]

Disqualification because of membership of another council

A person is disqualified for membership of a council if the
person is a member of another council.

Disqualification because of misapplication of funds or
property
A person is disqualified for membership of a council if

section 8.43(1), or an order under section 8.43(3), applies to the
person.
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2.25.  Disqualification for failure to attend meetings

(1) A council may, by resolution, grant leave of absence, to a
member.

(2) Leave is not to be granted to a member in respect of more than
6 consecutive ordinary meetings of the council without the
approval of the Minister, unless all of the meetings are within a
period of 3 months.

(3A) Leave is not to be granted in respect of —
(@) ameeting that has concluded; or
(b) the part of a meeting before the granting of leave.

(3) The granting of the leave, or refusal to grant the leave and
reasons for that refusal, is to be recorded in the minutes of the
meeting.

(4) A member who is absent, without obtaining leave of the council,
throughout 3 consecutive ordinary meetings of the council is
disqualified from continuing his or her membership of the
council, unless all of the meetings are within a 2 month period.

(5A) If a council holds 3 or more ordinary meetings within a 2 month
period, and a member is absent without leave throughout each
of those meetings, the member is disqualified if he or she is
absent without leave throughout the ordinary meeting of the
council immediately following the end of that period.

(5) The non-attendance of a member at the time and place
appointed for an ordinary meeting of the council does not
constitute absence from an ordinary meeting of the council —

(@ if no meeting of the council at which a quorum is
present is actually held on that day; or

(b) if the non-attendance occurs —

(i) while the member has ceased to act as a member
after written notice has been given to the member
under section 2.27(3) and before written notice
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(6)

2.26.

2.27.

(1)

has been given to the member under
section 2.27(5); or

(i) while proceedings in connection with the
disqualification of the member have been
commenced and are pending; or

(itia)  while the member is suspended under
section 5.117(1)(a)(iv) or Part 8; or

(iii)  while the election of the member is disputed and
proceedings relating to the disputed election have
been commenced and are pending.

A member who before the commencement of the Local
Government Amendment Act 2009 section 5 was granted leave
during an ordinary meeting of the council from which the
member was absent is to be taken to have first obtained leave
for the remainder of that meeting.

[Section 2.25 amended: No. 49 of 2004 s. 19(1); No. 17 of 2009
s. 5; No. 31 0f 2018 5. 5.]

Election to council terminates employment with local
government

If a person who is employed by a local government is declared
to be elected as a member of the local government’s council
then, by operation of this section, the person’s employment with
the local government ends when the person begins his or her
term of office as a member.

Procedure to determine qualification to retain membership
of council

In this section —

disqualified, in relation to a member of a council, means —

(@ not qualified under section 2.19(1)(b) to be elected as a
member of the council; or

(b) disqualified for membership of the council under
section 2.20, 2.21, 2.22, 2.23 or 2.24; or
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(2)

3)

(4)

()

(6)

(c) disqualified from continuing his or her membership of
the council under section 2.25.

A member who considers that he or she is disqualified is to
advise the CEO in writing without delay.

If the CEO has reason (other than through receiving a notice
under subsection (2)) to believe that a member of a council is
disqualified the CEOQ is to give the member a written notice
without delay indicating the reasons why the CEO believes the
member to be disqualified.

The CEQ’s notice under subsection (3) has to inform the
member —

(@) that if the member believes that he or she is not
disqualified, he or she may advise the CEO in writing
within 14 days from the date of the service of the notice;
and

(b) that if the member accepts that he or she is disqualified
in accordance with the terms of the notice, he or she is to
advise the CEO in writing.

If, within 28 days from the date of service of the CEO’s notice
under subsection (3), the member satisfies the CEO that the
member is not disqualified, the CEO is to give the member a
written notice to that effect.

Unless, within 28 days from the date of service of the CEO’s
notice under subsection (3), the member —

(a) satisfies the CEO that the member is not disqualified; or

(b) applies to the State Administrative Tribunal asking for a
declaration as to whether or not the member is
disqualified and gives a copy of the application to
the CEO,

the member is taken to have been disqualified for the reasons
indicated in the CEQO’s notice.
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(7A) If subsection (6) applies to a member the CEO is to give the
member a written notice to that effect.

(7) The CEO or any other person may, at any time, apply to the
State Administrative Tribunal for a declaration as to whether or
not a member of a council is disqualified.

[(8) deleted]

(9) A person who acts as a member of a council while disqualified

commits an offence.
Penalty: $5 000 or imprisonment for one year.
(10) This section as in force immediately before the commencement

of the Local Government Amendment Act 2009 section 6 applies
to and in respect of a notice given under section 2.27(3) before
that commencement.

[Section 2.27 amended: No. 55 of 2004 s. 685; No. 17 of 2009
s. 6; No. 2 of 2012 s. 6.]

Division 6 — Terms of office on the council and vacation

of office
2.28.  Days on which terms begin and end
(1) The days on which the term of a person holding an office on a
council begins and ends depend on the nature of the office and
the circumstances in which the person is elected to hold the
office.
(2) The days are to be determined in accordance with the Table to
this section.
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Table to section 2.28
Terms of office

Item | Kind of How elected Term begins Term ends
office

1. Elector Elected at an On the day after — | On the third
mayor or | inaugural election, or | (4) the day on Saturday in
president | asection 4.11, 4.12, which the poll | October in the

4.13 or 4.14 election, is held: or fourth year after
in an election year . . the year in
(0) Lferl]g ?r?éld'zy on which the term
whic’h a poll began (but note
would have sections 2.14
been held and 2.30)

2. Elector Elected at an On the day after — | On the third
mayor or | inaugural election, or | (3) the day on Saturday in
president | asection 4.11, 4.12, which the poll | October in the

4.13 or 4.14 election, is held: or third year after

in a year other than (b) if no poll is the year in

an election year held ?he day on which the term
whic’h a poll began (but note
would have sections 2.14
been held and 2.30)

3. Councillor | Elected at an On the day after — | On the day
inaugural election or | (3) the day on determined by
any other election which the poll | the returning
not dealt with in is held: or officer under
item4,5,6,80r9 . . section 4.78 (but

(b) ifnopollis note
held, the day on !
which a poI)I/ section 2.30)
would have
been held

4, Elector Elected at an On the day after the | On the third
mayor or ordinary election ordinary elections Saturday in
president day October in the
OR fourth year after
councillor the year in

which the term
began (but note
sections 2.14
and 2.30)
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Item | Kind of How elected Term begins Term ends

office

5. Elector Elected at an On the day after — | On the day on

mayor or | extraordinary (a) the day on which the term
president | election not which the poll | of office of the
OR " Qealtgw;h |n8 is held: or p]gfr_sonhwhose
councillor | item 6, 7 or (b) if no poll is geclg?nea\jacant
held, the day of would have
nomination ended if the
vacancy had not
occurred
6. Elector Elected at an On the day after — | On the day on
mayor or | extraordinary (a) the day on which the term
president | election to fill a which the poll | of office of the
OR vacancy arising by is held: or person whose
councillor | resignation including (b) if no poll is office has or
an electioq required held Ft)he will become
e etar | omiaon | et
such an ol ) the vacancy had
extraordinary unless the office has | not occurred
election not ther_l becqme
vacant in which case
the term begins
when the office
becomes vacant
7. Elector Elected at an On the day after — | On the third
mayor or | extraordinary (a) the day on Saturday in
president | election required which the poll | October in the
under section 4.57 or is held: or fourth year after
4.58 in respect of an . . the year in
ordinary election (b) ifnopollis which the term
held, the day of began (but note
nomination sections 2.14
and 2.30)

8. Councillor | Elected at an On the day after — | On the day
extraordinary (a) the day on determined by
election required which the poll | the returning
under section 4.57 or is held: or officer under
4.5E} in respect of an (b) if no poll is section 4.78 (but
ordinary election held, the day of Zgégon 230

nomination '
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Item | Kind of How elected Term begins Term ends
office
9. Elector Elected at a On the day after — | On the day
mayor or | section 4.15 election | (3) the day on ascertained as if
president which the poll the election
OR is held: or were the
councillor (b) if no poll is election that has
held, the day of | 25N declared
L invalid
nomination
10. Elector Appointed under On the day on On the day on
mayor section 4.57(3) which — which the term
president (a) the person is would have
OR appointed; or | ended if the
councillor (b) the person’s person had been
tern?would elected under
. section 4.57(1)
have begun if
the person had (but see
been elected Schedule 4.2,
under clause 9)
section 4.57(1),
whichever is later
11. Councillor | Elected at any When the person is | When the mayor
mayor or election elected or president is
president next elected at
or after the local
government’s
next ordinary
elections
12. Deputy Elected at any When the personis | At the start of
mayor or election elected the first meeting
deputy of the council
president after the local

government’s
next ordinary
elections

[Section 2.28 amended: No. 66 of 2006 s. 4; No. 2 of 2012 s. 7.]
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2.29.  Declaration

(1) A person elected as an elector mayor or president or as a
councillor has to make a declaration in the prescribed form
before acting in the office.

(2) A person elected by the council as mayor, president, deputy
mayor or deputy president has to make a declaration in the
prescribed form before acting in the office.

(3) A declaration required by this section is to be taken or made
before a prescribed person.

(4) A person who acts in an office contrary to this section commits
an offence.

Penalty: $5 000 or imprisonment for one year.
[Section 2.29 amended: No. 24 of 2005 s. 57.]

2.30.  Terms extended if ordinary elections delayed
Where an ordinary election is deferred or adjourned under this
Act until after the third Saturday in October in any year, a
member of a council whose term of office expires on that day
can continue to act in the office until the substituted election
day.
[Section 2.30 amended: No. 66 of 2006 s. 5.]

2.31.  Resignation

(1) An elector mayor or president may resign from the office of
mayor or president.

(2) A councillor may —

(@) resign from the office of councillor;
(b) resign from the office of councillor mayor or president,
deputy mayor or deputy president.

(3) Written notice of resignation is to be signed and dated by the
person who is resigning and delivered to the CEO.

page 32 Version 07-y0-00 As at 31 Mar 2022

Published on www.legislation.wa.gov.au



Local Government Act 1995

Constitution of local government Part 2
Terms of office on the council and vacation of office Division 6
s.2.32

(4) The resignation takes effect from the date of delivery of the
notice or from a later day specified in the notice.

2.32.  How extraordinary vacancies occur in offices elected by
electors

The office of a member of a council as an elector mayor or
president or as a councillor becomes vacant if the member —
(a) dies; or
(b) resigns from the office; or
(c) does not make the declaration required by

section 2.29(1) within 2 months after being declared
elected to the office; or

(d) advises or accepts under section 2.27 that he or she is
disqualified, or is declared to be disqualified by the State
Administrative Tribunal acting on an application under
section 2.27; or

(da) s disqualified by an order under section 5.113, 5.117 or
5.119 from holding office as a member of a council; or

(db) is dismissed under section 8.15L or 8.25(2); or

(e) becomes the holder of any office or position in the
employment of the local government; or

(f) having been elected to an office of councillor, is elected
by the electors to the office of mayor or president of the
council.

[Section 2.32 amended: No. 55 of 2004 s. 686; No. 24 of 2005
s. 58; No. 1 of 2007 s. 5; No. 31 of 2018 s. 6.]

[2.33. Deleted: No. 2 of 2012 s. 8.]
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2.34.

1)

(@)

2.35.

2.36.
(1)

@)

How extraordinary vacancies occur in offices elected by
council

The office of a member of a council as a councillor mayor or
president, deputy mayor or deputy president becomes vacant if
the member —

(a) ceases to be a councillor under section 2.32; or
(b) resigns from the office; or

(c) does not make the declaration required by
section 2.29(2) within 2 months after being elected to
the office; or

(d) being the deputy mayor or deputy president, is elected
by the council as mayor or president of the council.

A person who holds an office referred to in subsection (1)
immediately before an ordinary elections day continues to hold
that office after that day (whether or not he or she ceases to be a
councillor on that day) until his or her term of office ends under
item 11 or 12 of the Table to section 2.28.

[Section 2.34 amended: No. 2 of 2012 s. 9.]

Vacancies on restructure of districts, wards or membership

Directions given by order under section 9.62 to give effect to an
order under one or more of sections 2.1, 2.2 and 2.18 may direct
which offices of members (if any) of a council are to become
vacant, and when those offices become vacant.

Vacancies on dismissal of council or council member

If a council is dismissed under section 8.25(1)the offices of the
members become vacant from the time when the order
dismissing the council takes effect.

If a council member is dismissed under section 8.15L or 8.25(2)
the office of the member becomes vacant from the time when
the order dismissing the member takes effect.

[Section 2.36 amended: No. 31 of 2018 s. 7.]
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2.36A.

1)

@)

3)

2.37.
(1)

@)

3)
(4)

()

Power to declare offices vacant if district to be abolished

If an order abolishing a district is made so as to take effect on a
day other than the day on which that order is published in the
Gazette, the Governor may, by order, declare all the offices of
members of the council to be vacant.

A declaration under this section —

(@ has no effect if it is made more than 2 years before the
date on which the district is to be abolished; and

(b) takes effect from the time specified in it.

When a declaration has been made under this section the
Governor may, by order, appoint a person as commissioner of
the local government until the district is abolished.

[Section 2.36A inserted: No. 64 of 1998 s. 4(1).]

Power to declare offices vacant

If more than ¥ of the offices of members of a council are vacant
for any reason, the Governor may, by order, declare all the
remaining offices of members to be vacant.

If the Minister receives notification under section 5.3(3) about
the failure of a council to hold a meeting, the Governor may, by
order, declare all the offices of members of the council to be
vacant.

A declaration under this section takes effect from the time
specified in the declaration.

When a declaration has been made under this section the
Governor may, by order, appoint a person to be the
commissioner of the local government until the offices of
members of the council are filled again and the new council
holds its first meeting.

An order under subsection (4) is to fix a day for any poll needed
for the election of members to fill the vacant offices again.
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(6) The day fixed is to be a day that is as soon as practicable after
the declaration takes effect and allows enough time for the
electoral requirements to be complied with, but is not to be later
than 2 years after the day on which the declaration takes effect.

[Section 2.37 amended: No. 49 of 2004 s. 21.]

2.37A. Vacancies in all offices for any other reason

(1) If all the offices of members of a council have become vacant,
or are going to become vacant, for any reason other than an
order under section 2.36A(1), 2.37(1) or (2) or 8.25(1), the
Governor may, by order, appoint a person to be the
commissioner of the local government until the offices of
members of the council are filled again and the new council
holds its first meeting.

(2) Anorder under subsection (1) is to fix a day for any poll needed
for the election of members to fill the vacant offices again.

(3) The day fixed is to be a day that is as soon as practicable after
the appointment takes effect and allows enough time for the
electoral requirements to be complied with, but is not to be later
than 2 years after the day on which the appointment takes effect.

[Section 2.37A inserted: No. 1 of 1998 s. 6(1); amended: No. 64
of 1998 s. 4(3); No. 49 of 2004 s. 22; No. 31 of 2018 s. 8.]

Division 7 — Commissioners

2.38. Function of commissioner

(1) The function of a commissioner of a local government is to
exercise the powers and discharge the duties of the council of
the local government and its mayor or president.

(2) A commissioner is to be regarded as being the council.

(3) Unless section 2.43 applies, or the contrary intention appears, a
reference in this Act or another written law to a local
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government, a council or a member of a council includes
reference to a commissioner.

2.39.  Appointment of commissioner

(1) A commissioner of a local government can be appointed by the
Governor under the power given by section 2.6(4), 2.36A(3),
2.37(4), 2.37A(1), 8.30 or 8.33 and not otherwise.

(2) Subsection (1) does not prevent the appointment of a person
under Schedule 2.4 clause 4 to fill a vacancy in the office of
commissioner.

[Section 2.39 amended: No. 1 of 1998 s. 6(3); No. 64 of 1998
S. 4(4); No. 17 of 2009 s. 7.]
2.40.  Joint commissioners

(1) A power to appoint a commissioner includes power to
appoint 3 or 5 commissioners to administer the local
government and to appoint one of them to be the chairperson
and another to be the deputy chairperson.

(2) If 3 or 5 commissioners are appointed —

(@) they are to exercise the powers and discharge the duties
of the council of the local government jointly; and
(b) the chairperson is to exercise the powers and discharge
the duties of the mayor or president; and
(c) the deputy chairperson is to exercise the powers and
discharge the duties of the deputy mayor or deputy
president.
2.41.  Appointment, tenure, meetings etc.
Schedule 2.4 (which contains provisions about commissioners)
has effect.
2.42.  Commissioner to make declaration

(1) A person cannot act in the office of commissioner until he or
she has made a declaration in the prescribed form.
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(2) A person who acts in an office contrary to this section commits
an offence.

Penalty: $5 000 or imprisonment for one year.
[Section 2.42 amended: No. 24 of 2005 s. 59.]
2.43.  Applicability of certain provisions of this Act

(1) Division 5 does not apply to a commissioner except to the
extent required by Schedule 2.4, clauses 1 and 3(c).

(2) Division 6 does not apply to a commissioner.

(3) Part5, Division 6 does not apply to an interest that a
commissioner has in a question relating to a payment or
reimbursement under Schedule 2.4, clause 5.

Division 8 — Local Government Advisory Board
2.44.  Advisory Board, establishment of

(1) There is established a body to be known as the Local
Government Advisory Board.

(2) Schedule 2.5 (which contains provisions about the Local
Government Advisory Board) has effect.

2.45.  Advisory Board, functions of

(1) The functions of the Advisory Board include —

(@) considering and, if required by this Act, inquiring into
any proposal made to it under this Act that an order be
made to do any or all of the matters in
section 2.1, 2.2, 2.3, 2.18(1) or 2.18(3); and

(b) making recommendations to the Minister on those
proposals; and

(c) carrying out any other inquiries the Minister may direct;
and

(d) considering whether as a consequence of any
recommendation the Board proposes to make to the
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Minister, the making of an order to do any or any other
of the matters in section 2.1, 2.2, 2.3, 2.18(1) or 2.18(3)
in respect of a relevant district is or may be necessary.

(2) Insubsection (1)(d) —

relevant district means a district to which the proposed
recommendation relates or an adjoining district.

(3) If the Advisory Board considers that the making of an order
referred to in subsection (1)(d) is or may be necessary, the Board
IS to consider or inquire into the making of any such order as if it
had received a proposal that such an order be made.
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Part 3 — Functions of local governments
What this Part is about

This Part describes the functions of a local government and deals with
some important issues that the performance of those functions may
involve.

In particular —

(a) Division 1 describes the general function of a local
government and contains some other general provisions;

(b) Divisions 2 and 3 deal with legislative and executive
functions respectively;

(c) Division 4 allows functions to be performed by regional local
governments.

Division 1 — General

3.1. General function

(1) The general function of a local government is to provide for the
good government of persons in its district.

(2) The scope of the general function of a local government is to be
construed in the context of its other functions under this Act or
any other written law and any constraints imposed by this Act or
any other written law on the performance of its functions.

(3) A liberal approach is to be taken to the construction of the scope
of the general function of a local government.

3.2. Relationship to State Government

The scope of the general function of a local government in
relation to its district is not limited by reason only that the
Government of the State performs or may perform functions of
a like nature.
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3.3.

3.4.

Act not to affect Crown’s rights concerning alienated land

Nothing that this Act authorises a local government or anyone
else to do prevents the Crown or a person acting on its behalf
from doing anything relating to or affecting land alienated from
the Crown that could have been done if this Act had not been
enacted.

Functions may be legislative or executive

The general function of a local government includes legislative
and executive functions.

Division 2 — Legislative functions of local governments

3.5.

(1)

@)

3)

(4A)

Subdivision 1 — Local laws made under this Act

Legislative power of local governments

A local government may make local laws under this Act
prescribing all matters that are required or permitted to be
prescribed by a local law, or are necessary or convenient to be
so prescribed, for it to perform any of its functions under

this Act.

A local law made under this Act does not apply outside the local
government’s district unless it is made to apply outside the
district under section 3.6.

The power conferred on a local government by subsection (1) is
in addition to any power to make local laws conferred on it by
any other Act.

Nothing in the Building Act 2011 prevents a local government
from making local laws under this Act about building work,
demolition work, a standard for the construction or demolition
of buildings or incidental structures, or the use and maintenance
of, and requirements in relation to, existing buildings or
incidental structures, as those terms are defined in section 3 of
that Act.
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(4B)

(4)

(5)

3.6.
(1)

@)

(3)

Nothing in the Health (Miscellaneous Provisions) Act 1911 or
the Public Health Act 2016 prevents a local government from
making local laws under this Act about matters relating to
public health (as defined in the Public Health Act 2016
section 4(1)).

Regulations may set out —

(@ matters about which, or purposes for which, local laws
are not to be made; or

(b) Kinds of local laws that are not to be made,

and a local government cannot make a local law about such a
matter, or for such a purpose or of such a kind.

Regulations may set out such transitional arrangements as are
necessary or convenient to deal with a local law ceasing to have
effect because the power to make it has been removed by
regulations under subsection (4).

[Section 3.5 amended: No. 64 of 1998 s. 5; No. 24 of 2011
s. 166(2); No. 19 of 2016 s. 166.]

Places outside district

If the Governor’s approval has been first obtained, a local
government may make a local law under this Act that applies
outside its district.

A local government cannot, under subsection (1), make a local
law that applies to —

(@) apart of the State that is in the district of another local
government; or

(b) apart of the State to which a local law made by another
local government concerning the same subject matter
applies under this section.

The Governor may revoke any approval given under
subsection (1) and, after that revocation, a local law made under
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the approval ceases to apply to the part of the State for which
the approval was given.

(4) The Minister is to cause notice of any revocation under

subsection (3) to be published in the Gazette.

3.7. Inconsistency with written laws
A local law made under this Act is inoperative to the extent that
it is inconsistent with this Act or any other written law.

3.8. Local laws may adopt codes etc.

(1) Alocal law made under this Act may adopt the text of —

(@ any model local law, or amendment to it, published
under section 3.9; or

(b) alocal law of any other local government; or

(c) any code, rules, specifications, or standard issued by
Standards Australia or by such other body as is specified
in the local law.

(2) The text may be adopted —

(@) wholly or in part; or

(b) as modified by the local law; or

(c) asitexists at a particular date or, except if the text of a
model local law is being adopted, as amended from time
to time.

(3) The adoption may be direct, by reference made in the local law,
or indirect, by reference made in any text that is itself directly or
indirectly adopted.

[Section 3.8 amended: No. 74 of 2003 s. 79.]
3.9. Model local laws

(1) The Governor may cause to be prepared and published in the

Gazette model local laws the provisions of which a local law
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made under this Act may adopt by reference, with or without
modifications.

(2) Model local laws have no effect except to the extent that they
are adopted.

(3) The Governor may, by notice published in the Gazette, amend a
model local law published under this section.

(4) Anamendment of a model local law does not affect any local
law that adopted the model local law before the amendment but
the amendment may be adopted by a further local law.

3.10.  Creating offences and prescribing penalties

(1) A local law made under this Act may provide that contravention
of a provision of the local law is an offence, and may provide
for the offence to be punishable on conviction by a penalty not
exceeding a fine of $5 000.

(2) If the offence is of a continuing nature, the local law may make
the person liable to a further penalty not exceeding a fine of
$500 in respect of each day or part of a day during which the
offence has continued.

(3) The local law may provide for the imposition of a minimum
penalty for the offence.

(4) The level of the penalty may be related to —

(@) the circumstances or extent of the offence;

(b)  whether the offender has committed previous offences
and, if so, the number of previous offences that the
offender has committed.

[(5) deleted]

(6) A local law made under this Act may specify the method and
the means by which any fines imposed are to be paid and
collected, or recovered.

[Section 3.10 amended: No. 1 0of 1998 s. 7.]
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Subdivision 2 — Local laws made under any Act
3.11.  Subdivision applies to local laws made under any Act

This Subdivision applies to local laws made under this Act and
the procedure for making them and, unless a contrary intention
appears in that other Act, to local laws made under any other
Act, and the procedure for making them.

3.12.  Procedure for making local laws

(1) Inmaking a local law a local government is to follow the
procedure described in this section, in the sequence in which it
is described.

(2A) Despite subsection (1), a failure to follow the procedure
described in this section does not invalidate a local law if there
has been substantial compliance with the procedure.

(2) Ata council meeting the person presiding is to give notice to the
meeting of the purpose and effect of the proposed local law in
the prescribed manner.

(3) The local government is to —
(@) give local public notice stating that —

(i) the local government proposes to make a local
law the purpose and effect of which is
summarized in the notice; and

(i) acopy of the proposed local law may be
inspected or obtained at any place specified in
the notice; and

(iii)  submissions about the proposed local law may be
made to the local government before a day to be
specified in the notice, being a day that is not less
than 6 weeks after the notice is given;

and
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(b) assoon as the notice is given, give a copy of the
proposed local law and a copy of the notice to the
Minister and, if another Minister administers the Act
under which the local law is proposed to be made, to that
other Minister; and

(c) provide a copy of the proposed local law, in accordance
with the notice, to any person requesting it.

[(3a) deleted]

(4) After the last day for submissions, the local government is to
consider any submissions made and may make the local law* as
proposed or make a local law* that is not significantly different
from what was proposed.

* Absolute majority required.

(5) After making the local law, the local government is to publish it
in the Gazette and give a copy of it to the Minister and, if
another Minister administers the Act under which the local law
is proposed to be made, to that other Minister.

(6) After the local law has been published in the Gazette the local
government is to give local public notice —

(@) stating the title of the local law; and

(b) summarizing the purpose and effect of the local law
(specifying the day on which it comes into operation);
and

(c) advising that the local law is published on the local
government’s official website and that copies of the
local law may be inspected at or obtained from the local
government’s office.

(7) The Minister may give directions to local governments requiring
them to provide to the Parliament copies of local laws they have
made and any explanatory or other material relating to them.
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(8) In this section —

making in relation to a local law, includes making a local law to
amend the text of, or repeal, a local law.

[Section 3.12 amended: No. 1 of 1998 s. 8; No. 64 of 1998 s. 6;
No. 49 of 2004 s. 16(4) and 23; No. 26 of 2016 s. 5; No. 16 of
2019s. 8.]

3.13.  Procedure where significant change in proposal

If during the procedure for making a proposed local law the
local government decides to make a local law that would be
significantly different from what it first proposed, the local
government is to recommence the procedure.

3.14. Commencement of local laws

(1) Unless it is made under section 3.17, a local law comes into
operation on the 14" day after the day on which it is published
in the Gazette or on such later day as may be specified in the
local law.

(2) Alocal law made under section 3.17 comes into operation on
the day on which it is published in the Gazette or on such later
day as may be specified in the local law.

[Section 3.14 amended: No. 1 of 1998 s. 9.]

3.15.  Local laws to be publicised

A local government is to take reasonable steps to ensure that the
inhabitants of the district are informed of the purpose and effect
of all of its local laws.

3.16. Periodic review of local laws

(1) Within a period of 8 years from the day when a local law
commenced or a report of a review of the local law was
accepted under this section, as the case requires, a local
government is to carry out a review of the local law to
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determine whether or not it considers that it should be repealed
or amended.

(2) The local government is to give local public notice stating
that —

(@) the local government proposes to review the local law;
and

(b) acopy of the local law may be inspected or obtained at
any place specified in the notice; and

(c) submissions about the local law may be made to the
local government before a day to be specified in the
notice, being a day that is not less than 6 weeks after the
notice is given.

[(2a) deleted]

(3) After the last day for submissions, the local government is to
consider any submissions made and cause a report of the review
to be prepared and submitted to its council.

(4)  When its council has considered the report, the local
government may determine* whether or not it considers that the
local law should be repealed or amended.

* Absolute majority required.

[Section 3.16 amended: No. 64 of 1998 s. 7; No. 49 of 2004
S. 24; No. 16 of 2019 s. 9.]

3.17.  Governor may amend or repeal local laws

(1) The Governor may make local laws to amend the text of, or
repeal, a local law.

(2) Subsection (1) does not include the power to amend a local law
to include in it any provision that bears no reasonable
relationship to the local law as in force before the amendment.

(3) The Minister is to give a local government notice in writing of
any local law that the Governor makes to amend the text of, or
repeal, any of the local government’s local laws.

page 48 Version 07-y0-00 As at 31 Mar 2022

Published on www.legislation.wa.gov.au



Local Government Act 1995

Functions of local governments Part 3
Executive functions of local governments Division 3
s.3.18

(4) Section 5.94 applies as if a local law made under this section by
the Governor were a local law made by the local government in
accordance with section 3.12.

(5) The reference in the Interpretation Act 1984 section 42(8)(b) to
local laws includes local laws made under this section by the
Governor.

[Section 3.17 amended: No. 16 of 2019 s. 10.]
Division 3 — Executive functions of local governments
Subdivision 1 — Performing executive functions

3.18.  Performing executive functions

(1) A local government is to administer its local laws and may do
all other things that are necessary or convenient to be done for,
or in connection with, performing its functions under this Act.

(2) Inperforming its executive functions, a local government may
provide services and facilities.

(3) A local government is to satisfy itself that services and facilities
that it provides —

(&) integrate and coordinate, so far as practicable, with any
provided by the Commonwealth, the State or any public
body; and

(b) do not duplicate, to an extent that the local government
considers inappropriate, services or facilities provided
by the Commonwealth, the State or any other body or
person, whether public or private; and

(c) are managed efficiently and effectively.
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3.19.
(1)

@)

3)

(4)

3.20.
(1)

Places to be regarded as within district

For the purposes of the performance by a local government of
any of its executive functions, its district is to be regarded as
including —
(@) any part of another district in relation to which it has
been given approval by the local government of that
district to perform that function; and

(b) any part of the State in relation to which it has been
given approval by the Governor to perform that
function.

Approval cannot be given under subsection (1)(b) in relation to
a part of the State that is in a district.

The Governor may revoke any approval given under
subsection (1)(b).

If the Governor has, under section 3.6, given approval for a
local government to make a local law that has effect as if the
local government’s district included a part of the State that is
not in a district, that approval is to be taken to include approval
under this section to the extent necessary for the proper
administration of that local law.

Performing functions outside district

Things done by a local government in performing its executive
functions may be done outside its own district but before it can
do anything on land outside its own district that is not local
government property of that local government it is required to
have obtained the consent of —

(@) the owner of the land; and
(b) if the land is occupied, the occupier of the land; and

(c) ifthe land is under the control or management of any
other person, that other person.
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(2) This section does not apply to anything that a local government
does in the district of another local government if it is done on
behalf of the local government of that district.

3.21.  Duties when performing functions

(1) In performing its executive functions, a local government, so far
as is reasonable and practicable, is to —

(@) ensure that —

(i)

(i)

(iii)
(iv)

and

the lawful use of any land, thoroughfare or
premises is not obstructed, and any reasonable
request that a person makes to avoid such
obstruction is met; and

as little harm or inconvenience is caused and as
little damage is done as is possible; and

danger to any person or property does not arise
from anything done on land; and

anything belonging to it, or to a person who has
exercised a power of entry on its behalf, that has
been left on any land, premises or thing entered
is removed as soon as practicable unless this Act
expressly allows it to be left there;

(b) ensure that —

(i)
(i)

(iii)

buildings, fences, and other structures are not
disturbed nor damaged; and

when it enters land that is fenced, it enters
through the existing and usual openings in the
fence unless it is expressly authorised to open the
fence; and

any physical damage done to any land, premises
or thing, is immediately made good unless
compensation has been or is to be paid.
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@)

3.22.
(1)

(@)

3)

(4)

()

Subsection (1)(b) does not apply to any land, premises or thing
that is local government property.

Compensation

If a person who is —
(@) the owner or occupier of land granted in fee simple; or

(b) the occupier of land held under lease or on conditional
terms of purchase from the Crown, except for pastoral or
timber purposes,

sustains damage through the performance by a local government
of its functions under this Act, the local government is to
compensate the person if the person requests compensation
unless it is otherwise expressly stated in subsection (5) or in
Schedule 3.1 or Schedule 3.2.

Despite subsection (1), regulations amending Schedule 3.1 or
Schedule 3.2 may exclude or limit the obligation of a local
government to pay compensation for a particular matter.

The assessment of damage for which compensation is to be paid
is to include the value of any material taken under
Subdivision 2.

A dispute about the amount of compensation is to be determined
by arbitration in accordance with section 3.23.

Compensation is not payable for damage sustained through a
local government —

(@) draining water onto land to the extent that the water
follows a natural watercourse; or

(b) closing or restricting the use of a thoroughfare under
section 3.50 or a power given by any other written law;
or

(c) performing functions under section 3.51(2)(b); or
(d) performing any other prescribed function.

page 52

Version 07-y0-00 As at 31 Mar 2022

Published on www.legislation.wa.gov.au



Local Government Act 1995

Functions of local governments Part 3
Executive functions of local governments Division 3
s.3.23

(6)
()

3.23.

3.24.

This section does not limit section 9.57.

Regulations may —
(@) prescribe the time within which compensation may be
claimed and procedures for making claims;
(b) make provision as to how compensation for damage is to
be assessed.

[Section 3.22 amended: No. 64 of 1998 s. 14(2).]

Arbitration

If a matter is to be determined by arbitration in accordance with
this section —

(a) if the parties have not signed or otherwise assented to an
agreement to refer the matter to arbitration, the matter is
nevertheless to be regarded as having been referred for
arbitration under the Commercial Arbitration Act 2012;
and

(b) the Commercial Arbitration Act 2012 applies in respect
of the reference and the arbitration; and

(c) the determination is to be made by 2 arbitrators, one to
be appointed by each party, but this paragraph does not
exclude the provisions of the Commercial Arbitration
Act 2012 that apply if a party defaults in the exercise of
a power of appointment.

[Section 3.23 amended: No. 23 of 2012 s. 45.]
Subdivision 2 — Certain provisions about land

Authorising persons under this Subdivision

The powers given to a local government by this Subdivision can
only be exercised on behalf of the local government by a person
expressly authorised by it to exercise those powers.
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3.25.

1)

@)
3)

(4)

()

(6)

3.26.
(1)

(@)

Notices requiring certain things to be done by owner or
occupier of land

A local government may give a person who is the owner or,
unless Schedule 3.1 indicates otherwise, the occupier of land a
notice in writing relating to the land requiring the person to do
anything specified in the notice that —

(@) is prescribed in Schedule 3.1, Division 1; or

(b) is for the purpose of remedying or mitigating the effects
of any offence against a provision prescribed in
Schedule 3.1, Division 2.

Schedule 3.1 may be amended by regulations.

If the notice is given to an occupier who is not the owner of the
land, the owner is to be informed in writing that the notice was
given.

A person who is given a notice under subsection (1) is not
prevented from complying with it because of the terms on which
the land is held.

A person who is given a notice under subsection (1) may apply
to the State Administrative Tribunal for a review of the decision
to give the notice.

A person who fails to comply with a notice under subsection (1)
commits an offence.

[Section 3.25 amended: No. 55 of 2004 s. 687.]

Additional powers when notices given

This section applies when a notice is given under
section 3.25(1).

If the person who is given the notice (notice recipient) fails to
comply with it, the local government may do anything that it
considers necessary to achieve, so far as is practicable, the
purpose for which the notice was given.
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(3) The local government may recover the cost of anything it does
under subsection (2) as a debt due from the person who failed to
comply with the notice.

(4) If anotice recipient —

(@ incurs expense in complying with any requirement of the
notice; or

(b) fails to comply with such a requirement and, as a
consequence, is fined or has to pay to a local
government the cost it incurs in doing anything under
subsection (2),

the notice recipient may apply to a court for an order under
subsection (6).
(5) Insubsection (4) —
court means a court that would have jurisdiction to hear an
action to recover a debt of the amount of the expense, fine or
cost sought to be recovered by the notice recipient.
(6) On an application under subsection (4) the court may order —
(a) if the notice recipient is the owner, the occupier; or
(b) if the notice recipient is the occupier, the owner,
to pay to the notice recipient so much of that expense, fine or

cost as the court considers fair and reasonable in the
circumstances.

(7) Indetermining what is fair and reasonable the court is to have
regard to —
(@) the type of land involved; and

(b) the terms on which the occupier is occupying the land,;
and

(c) any other matter the court considers to be relevant.
[Section 3.26 amended: No. 1 of 1998 s. 10.]
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3.27.

1)

(2A)

(@)
(3)

(4A)

(4)

3.28.

Particular things local governments can do on land that is
not local government property

A local government may, in performing its general function, do
any of the things prescribed in Schedule 3.2 even though the
land on which it is done is not local government property and
the local government does not have consent to do it.

In subsection (1) land includes Crown land the subject of a
pastoral lease within the meaning of the Land Administration
Act 1997 section 3.

Schedule 3.2 may be amended by regulations.

If Schedule 3.2 expressly states that this subsection applies,
subsection (1) does not authorise anything to be done on land
that is being used as the site or curtilage of a building or has
been developed in any other way, or is cultivated.

For the purposes of subsection (3), planting pasture on land for
grazing does not amount to cultivating the land.

Nothing in subsection (3) prevents regulations amending
Schedule 3.2 from stating that subsection (3) applies, or
excluding its application, in relation to a particular matter.

[Section 3.27 amended: No. 17 of 2009 s. 8]
Subdivision 3 — Powers of entry

When this Subdivision applies

The powers of entry conferred by this Subdivision may be used
for performing any function that a local government has under
this Act if entry is required for the performance of the function
or in any other case in which entry is authorised by this Act
other than by a local law.
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3.29.

3.30.

3.3L.
(1)

@)

(3)

3.32.
(1)

(2)

Powers of entry are additional

The powers of entry upon land conferred by this Subdivision are
in addition to and not in derogation of any power of entry
conferred by any other law.

Assistants and equipment

Entry under this Subdivision may be made with such assistants
and equipment as are considered necessary for the purpose for
which entry is required.

General procedure for entering property

Except in an emergency or if the entry is authorised by the
warrant of a justice, entry by or on behalf of a local government
on to any land, premises or thing is not lawful unless —

(@) the consent of the owner or occupier has been obtained,;
or

(b) notice has been given under section 3.32.

If notice has been given under section 3.32, a person authorised
by the local government to do so may lawfully enter the land,
premises or thing without the consent of the owner or occupier
unless the owner or occupier or a person authorised by the
owner or occupier objects to the entry.

The powers conferred on a local government under this section
may be exercised instead of the powers conferred under the
Public Works Act 1902 and are not subject to any qualification
or restriction by any provision of that Act.

Notice of entry

A notice of an intended entry is to be given to the owner or
occupier of the land, premises or thing that is to be entered.

The notice is to specify the purpose for which the entry is
required and continues to have effect for so long as that
requirement continues.
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3)

(4)

3.33.
(1)

(@)

3)

3.34.
(1)

The notice is to be given not less than 24 hours before the power
of entry is exercised.

Successive entries for the purpose specified in the notice are to
be regarded as entries to which that notice relates.

Entry under warrant

In the circumstances described in subsection (2), a justice may
by warrant authorise a local government by its employees,
together with such other persons as are named or described in
the warrant, or a police officer, to enter any land, premises or
thing using such force as is necessary.

A warrant may be granted under subsection (1) where a justice
is satisfied that the entry is reasonably required by a local
government for the purpose of performing any of its functions,
but —

(@) entry has been refused or is opposed or prevented; or
(b) entry cannot be obtained; or

(c) notice cannot be given under section 3.32 without
unreasonable difficulty or without unreasonably
delaying entry.

A warrant granted under subsection (1) —
(@) isto be in the prescribed form; and

(b) s to specify the purpose for which the land, premises or
thing may be entered; and

(c) continues to have effect until the purpose for which it
was granted has been satisfied.

Entry in emergency

In an emergency a local government may lawfully enter any
land, premises or thing immediately and without notice and
perform any of its functions as it considers appropriate to deal
with the emergency.
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@)

(3)

(4)

()

3.35.

3.36.
(1)
(2)

3)

For the purposes of this section, an emergency exists where the
local government or its CEO is of the opinion that the
circumstances are such that compliance with the requirements
for obtaining entry other than under this section would be
impractical or unreasonable because of, or because of the
imminent risk of —

(@ injury or illness to any person; or
(b) anatural or other disaster or emergency; or

(c) such other occurrence as is prescribed for the purposes
of this section.

A local government may use reasonable force to exercise the
power of entry given by subsection (1).

A local government may exercise the power of entry given by
subsection (1) at any time while the emergency exists and for so
long subsequently as is reasonably required.

Although notice of an intended entry under this section is not
generally required, a local government is to give notice of an
intended entry of land under this section to the owner or
occupier of the land where it is practicable to do so.

Purpose of entry to be given on request

A person who enters or who has entered any land, premises or
thing on behalf of a local government is to give particulars of
the power by virtue of which the local government claims a
right of entry on being requested to do so.

Opening fences
This section applies only if it is expressly stated in Schedule 3.2.

Subsection (1) does not prevent regulations amending
Schedule 3.2 from stating that this section applies, or excluding
the application of this section, in relation to a particular matter.

If this section applies and it is not practicable to enter land that
is fenced through the existing and usual openings in the fence,

As at 31 Mar 2022 Version 07-y0-00 page 59

Published on www.legislation.wa.gov.au



Local Government Act 1995

Part 3

Functions of local governments

Division 3 Executive functions of local governments

s. 3.37

(4)

(5)

(6)

()

the local government may, on giving 3 days’ notice in writing to
the owner or occupier of the land that it intends to do so, open
the fence.

If it opens the fence the local government is to provide at the
opening an effective gate or, if the owner of the land agrees, a
device across the gap in the fence that enables motor traffic to
pass through the gap and prevents the straying of livestock
through the gap.

If a gate is provided a person who, without the occupier’s
consent, leaves the gate open when it is not in use commits an
offence.

If a gate is provided, when the local government no longer
requires the opening, it is to immediately remove the gate and
make good the fence unless the owner agrees to its retention.

The owner and occupier may, in a particular case, relieve the
local government of any obligation that it has under this section.

Subdivision 4 — Impounding abandoned vehicle wrecks and goods

3.37.
(1)

(@)

3.38.

involved in certain contraventions
[Heading amended: No. 8 of 2009 s. 87.]

Contraventions that can lead to impounding

Regulations may prescribe any contravention of a regulation or
local law made under this Act to be a contravention that can
lead to impounding.

Regulations may exclude the application of particular provisions
of this Subdivision.

Terms used

In this Subdivision —

alleged offender means the person who is alleged to have
committed a contravention that can lead to impounding;

contravention that can lead to impounding means anything
prescribed to be a contravention that can lead to impounding;
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goods means any goods involved in a contravention that can
lead to impounding, and includes —

(@) avehicle; or
(ab) ananimal; or
(b) astall or other structure temporarily placed on land,
involved in such a contravention;
non-perishable goods includes animals;
specified, in relation to a notice, means specified in the notice;

vehicle means a vehicle for which a vehicle licence is required
under the Road Traffic (Vehicles) Act 2012 if the vehicle is to be
used on a road.

[Section 3.38 amended: No. 64 of 1998 s. 8; No. 28 of 2001
s. 33; No. 8 0of 2012 s. 121.]

3.39.  Power to remove and impound

(1) Anemployee authorised by a local government for the purpose
may remove and impound any goods that are involved in a
contravention that can lead to impounding.

(2) A person may use reasonable force to exercise the power given
by subsection (1).

3.40.  Vehicle may be removed if goods to be impounded are in or
on vehicle

(1) Where under section 3.39 an employee may remove and
impound any goods that are in or on a vehicle that is not itself to
be impounded and, because of their size, nature or quantity or
for any other reason, it is not convenient to unload and deal with
them where they are, the employee may enter the vehicle for the
purpose of removing it to a place where the goods may be
conveniently unloaded and impounded.

(2) Where a vehicle is removed under subsection (1) the local
government is to allow the alleged offender, as soon as
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practicable after the goods are unloaded from the vehicle, to
resume control of the vehicle.

(3) If the person entitled to resume control of the vehicle is not
present when the goods are unloaded or fails to resume control
of the vehicle, the local government is to give notice to the
person who is the holder of the requisite vehicle licence or
permit under the Road Traffic (Vehicles) Act 2012 in respect of
the vehicle, advising that the vehicle may be collected from a
place specified during such hours as are specified.

[Section 3.40 amended: No. 8 of 2012 s. 122.]
3.40A. Abandoned vehicle wreck may be taken

(1) Anemployee authorised by a local government for the purpose
may remove and impound a vehicle that, in the opinion of the
local government, is an abandoned vehicle wreck.

(2) If, within 7 days after a vehicle is removed under subsection (1),
the owner of the vehicle is identified, the local government is to
give notice to that person advising that the vehicle may be
collected from a place specified during such hours as are
specified in the notice.

(3) A notice is to include a short statement of the effect of
subsection (4)(b) and the effect of the relevant provisions of
sections 3.46 and 3.47.

4) If—

(@) after 7 days from the removal of a vehicle under
subsection (1), the owner of the vehicle has not been
identified; or

(b) after 7 days from being given notice under

subsection (2), the owner of the vehicle has not collected
the vehicle,

the local government may declare that the vehicle is an
abandoned vehicle wreck.
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()

3.41.
(1)

(@)

3.42.
(1)

(@)

In this section —
abandoned vehicle wreck means a vehicle —
(@) thatis not operational; and

(b) the owner of which has not been identified by the local
government after using all reasonable avenues to do so;
and

(c) that has a value that is less than the prescribed value
calculated in the prescribed manner.

[Section 3.40A inserted: No. 49 of 2004 s. 25(1).]
Impounded perishable goods, notice to collect

When any perishable goods are being removed under

section 3.39 the employee removing them is required to
personally give the person from whose charge they are removed
notice that the goods may be collected from a place specified
during such hours as are specified.

The giving of the notice does not prevent a prosecution from
being instituted against the alleged offender.

Impounded non-perishable goods

When any non-perishable goods have been removed and
impounded under section 3.39 the local government is required
to either —

(@) institute a prosecution against the alleged offender; or

(b) give the alleged offender notice that the goods may be
collected from a place specified during such hours as are
specified.

If after 7 days after the goods were removed, a local government
has been unable to give the alleged offender a notice under
subsection (1)(b) because it has been unable, after making
reasonable efforts to do so, to find the alleged offender, the local
government is to be taken to have given that notice.

[Section 3.42 amended: No. 64 of 1998 s. 9.]
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3.43.

3.44.

3.45.

3.46.
(1)

@)

Impounded non-perishable goods, court may confiscate

When a court convicts an alleged offender the court may, in
addition to imposing any other penalty, order that any
non-perishable goods removed and impounded under
section 3.39 be confiscated.

Notice to collect goods if not confiscated

Where non-perishable goods have been removed and
impounded under section 3.39 and a prosecution is instituted, if
the alleged offender —

(@) is not convicted; or

(b) is convicted but the court does not order that the goods
be confiscated,

the local government is required to give the alleged offender
notice that the goods may be collected from a place specified
during such hours as are specified.

Notice to include warning

A notice is to include a short statement of the effect of the
relevant provisions of sections 3.46, 3.47 and 3.48.

Goods may be withheld until costs paid

A local government may refuse to allow goods impounded
under section 3.39 or 3.40A to be collected until the costs of
removing, impounding and keeping them have been paid to the
local government.

A local government may refuse to allow goods removed under
section 3.40 or 3.40A to be collected until the costs of removing
and keeping them have been paid to the local government.

[Section 3.46 inserted: No. 64 of 1998 s. 10; amended: No. 49
of 2004 s. 25(2) and (3).]
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3.47.
(1)

(2)

(2a)

(2b)

(3)

(4)

Confiscated or uncollected goods, disposal of

The local government may sell or otherwise dispose of any
goods that have been ordered to be confiscated under
section 3.43.

The local government may sell or otherwise dispose of any
vehicle that has not been collected within —

(@ 2 months of a notice having been given under
section 3.40(3); or

(b) 7 days of a declaration being made under
section 3.40A(4) that the vehicle is an abandoned
vehicle wreck.

The local government may sell or otherwise dispose of
impounded goods that have not been collected within the period
specified in subsection (2b) of —

(@ anotice having been given under section 3.42(1)(b)
or 3.44; or

(b) being impounded if the local government has been
unable, after making reasonable efforts to do so, to give
that notice to the alleged offender.

The period after which goods may be sold or otherwise disposed
of under subsection (2a) is —
(@) for perishable goods — 3 days;
(b) for animals — 7 days;
(ca) for prescribed non-perishable goods — one month;
(c) for other non-perishable goods — 2 months.

Section 3.58 applies to the sale of goods under this section as if
they were property referred to in that section.

Money received by a local government from the sale of goods
under subsection (2a) is to be credited to its trust fund except to the
extent required to meet the costs and expenses incurred by the local
government in removing, impounding and selling the goods.
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(5) Money received by a local government from the sale of a
vehicle under subsection (2) is to be credited to its trust fund
except to the extent required to meet the costs referred to in
section 3.46 and the expenses incurred by the local government
in selling the vehicle.

(6) Unless this section requires it to be credited to its trust fund,
money received by a local government from the sale under this
section of any goods is to be credited to its municipal fund.

[Section 3.47 amended: No. 64 of 1998 s. 11; No. 49 of 2004
S. 25(4); No. 17 of 2009 s. 9.]

3.47A. Sick or injured animals, disposal of

(1) If animpounded animal is ill or injured to such an extent that
treating it is not practicable the local government may humanely
destroy the animal and dispose of the carcass.

(2) Alocal government must not destroy an animal under
subsection (1) unless —

(@) because of the state of the animal, destroying it is
urgent; or

(b) the local government has —
(i) taken reasonable steps to notify the owner; and

(i) whether or not notice has been given under
subparagraph (i), allowed the owner a reasonable
opportunity to collect the animal.

(3) Subsection (2)(b) does not justify the destruction of an animal
before it has been impounded for at least 7 days.

[Section 3.47A inserted: No. 64 of 1998 s. 12.]
3.48.  Impounding expenses, recovery of

If goods are removed and impounded under section 3.39 and the
alleged offender is convicted, the local government may, by
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action in a court of competent jurisdiction, recover from the
alleged offender —

(@)

(b)

(©

if the goods are not sold under section 3.47, the expenses
incurred by the local government in removing and
impounding them and in disposing of them if they are
disposed of under section 3.47; and

if the goods are confiscated and sold under section 3.47,
the amount, if any, by which the money received from
the sale and credited to the municipal fund under
section 3.47(6) is insufficient to meet expenses incurred
by the local government in removing, impounding, and
selling them; and

if the goods are not confiscated but are sold under
section 3.47, the amount, if any, by which the money
received from the sale is insufficient to meet the costs
and expenses referred to in section 3.47(4) or (5), as the
case requires.

[Section 3.48 amended: No. 64 of 1998 s. 13.]

Subdivision 5 — Certain provisions about thoroughfares

[3.49. Deleted: No. 64 of 1998 s. 14(1).]

3.50.  Closing certain thoroughfares to vehicles

(1) A local government may close any thoroughfare that it manages
to the passage of vehicles, wholly or partially, for a period not
exceeding 4 weeks.

(1a) A local government may, by local public notice, order that a
thoroughfare that it manages is wholly or partially closed to the
passage of vehicles for a period exceeding 4 weeks.

(2) The order may limit the closure to vehicles of any class, to
particular times, or to such other case or class of case as may be
specified in the order and may contain exceptions.

[(3) deleted]
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(4)

()

(6)

[(7)
(8)

©)

Before it makes an order wholly or partially closing a
thoroughfare to the passage of vehicles for a period exceeding
4 weeks or continuing the closure of a thoroughfare, the local
government is to —

(@) give local public notice of the proposed order giving
details of the proposal, including the location of the
thoroughfare and where, when, and why it would be
closed, and inviting submissions from any person who
wishes to make a submission; and

(b) give written notice to each person who —
(i) is prescribed for the purposes of this section; or

(i) owns land that is prescribed for the purposes of
this section;

and

(c) allow a reasonable time for submissions to be made and
consider any submissions made.

The local government is to send to the Commissioner of Main
Roads appointed under the Main Roads Act 1930 a copy of the
contents of the notice required by subsection (4)(a).

An order under this section has effect according to its terms, but
may be revoked by the local government, or by the Minister, by
order of which local public notice is given.

deleted]

If, under subsection (1), a thoroughfare is closed without giving
local public notice, the local government is to give local public
notice of the closure as soon as practicable after the
thoroughfare is closed.

The requirement in subsection (8) ceases to apply if the
thoroughfare is reopened.

[Section 3.50 amended: No. 1 of 1998 s. 11; No. 64 of 1998
s. 15; No. 49 of 2004 s. 26.]
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3.50A. Partial closure of thoroughfare for repairs or maintenance

Despite section 3.50, a local government may partially and
temporarily close a thoroughfare, without giving local public
notice, if the closure —

(@) s for the purpose of carrying out repairs or maintenance;
and

(b) s unlikely to have a significant adverse effect on users
of the thoroughfare.

[Section 3.50A inserted: No. 64 of 1998 s. 16.]

3.51.  Affected owners to be notified of certain proposals

(1) Inthis section —

person having an interest, in relation to doing anything, means
a person who —

(@) is the owner of the land in respect of which that thing is
done, or any land that is likely to be adversely affected
by doing that thing; or

(b) is shown on the title to any of the land mentioned in
paragraph (a) as holding an interest in any of that land,;
or

(c) s prescribed for the purposes of this section.

(2) This section applies to —

(a) fixing or altering the level of, or the alignment of, a
public thoroughfare; or

(b) draining water from a public thoroughfare or other
public place onto adjoining land.

(3) Before doing anything to which this section applies, a local
government is to —

(@) give notice of what is proposed to be done giving details
of the proposal and inviting submissions from any
person who wishes to make a submission; and
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(b) allow a reasonable time for submissions to be made and
consider any submissions made.
(4) The notice is to be given —
(@ inwriting to each person having an interest; and

(b) ifany land is likely to be adversely affected by the doing
of the thing, by local public notice.

[Section 3.51 amended: No. 64 of 1998 s. 17.]

3.52.  Public access to be maintained and plans kept

(1) This section applies in respect of a thoroughfare only if it is in
the metropolitan area or on land that has been constituted a
townsite under section 10 of the Land Act 1933 °.

(2) Except to the extent that it is authorised by law to close them or
restrict their use, a local government is to ensure that public
thoroughfares are kept open for public use.

(3) Infixing or altering the level of, or the alignment of, a public
thoroughfare, a local government is to ensure that access by
vehicle to land adjoining the thoroughfare can be reasonably
provided.

(4) Alocal government is to keep plans of the levels and alignments
of public thoroughfares that are under its control or
management, and make those plans available for public
inspection.

Subdivision 6 — Various executive functions

3.53. Control of certain unvested facilities

(1) Inthis section —

former section 300 means section 300 of the Local Government
Act 1960 “ as in force before the commencement of this Act;

otherwise unvested facility means a thoroughfare, bridge, jetty,
drain, or watercourse belonging to the Crown, the responsibility
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(2)

3)

(4)

(5)

3.54.
1)

(@)

for controlling or managing which is not vested in any person
other than under this section.

A local government is responsible for controlling and managing
every otherwise unvested facility within its district unless
subsection (5) states that this section does not apply.

If the facility is partially within each of 2 or more districts, it is
to be controlled and managed as the local governments for the
districts concerned agree or, if they do not agree, as the Minister
directs.

An agreement or direction under subsection (3) has effect
according to its terms.

This section does not apply if any person was, immediately
before the commencement of this Act, responsible for
controlling or managing the facility unless —

(@) the responsibility arose under the former section 300; or

(b) the Governor, by order, declares that the facility is to be
controlled and managed under this section.

Reserves under control of local government

If land reserved under the Land Administration Act 1997 is
vested in or placed under the control and management of a local
government, the local government may do anything for the
purpose of controlling and managing that land that it could do
under section 5 of the Parks and Reserves Act 1895 if it were a
Board appointed under that Act to manage and control the land
and for that purpose a reference in that section to a by-law is to
be read as a reference to a local law.

Subsection (1) is subject to any express provision to the contrary
made by an order under the Land Administration Act 1997 in
respect of the land.

[Section 3.54 amended: No. 49 of 2004 s. 74(4).]
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3.55.  Acquisition of land

A local government can only take land under Part 9 of the Land
Administration Act 1997 if it is in, or is to be regarded as being
included in, its own district.

[Section 3.55 amended: No. 24 of 2000 s. 22.]
3.56.  Tidal waters

A local government can only dredge in tidal waters or reclaim
land that is at any time covered by tidal waters if it first obtains
the consent, in writing, of the Minister responsible for the
administration of the Transport Co-ordination Act 1966.

3.57.  Tenders for providing goods or services

(1) A local government is required to invite tenders before it enters
into a contract of a prescribed kind under which another person
is to supply goods or services.

(2) Regulations may make provision about tenders.
3.58.  Disposing of property

(1) Inthis section —

dispose includes to sell, lease, or otherwise dispose of, whether
absolutely or not;

property includes the whole or any part of the interest of a local
government in property, but does not include money.

(2) Except as stated in this section, a local government can only
dispose of property to —
(@) the highest bidder at public auction; or
(b) the person who at public tender called by the local
government makes what is, in the opinion of the local

government, the most acceptable tender, whether or not
it is the highest tender.
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(3) A local government can dispose of property other than under
subsection (2) if, before agreeing to dispose of the property —

(@) itgives local public notice of the proposed
disposition —
(i) describing the property concerned; and
(i)  giving details of the proposed disposition; and
(iii)  inviting submissions to be made to the local
government before a date to be specified in the

notice, being a date not less than 2 weeks after
the notice is first given;

and

(b) it considers any submissions made to it before the date
specified in the notice and, if its decision is made by the
council or a committee, the decision and the reasons for
it are recorded in the minutes of the meeting at which
the decision was made.

(4) The details of a proposed disposition that are required by
subsection (3)(a)(ii) include —

(@) the names of all other parties concerned; and

(b) the consideration to be received by the local government
for the disposition; and

(c) the market value of the disposition —

(i) asascertained by a valuation carried out not more
than 6 months before the proposed disposition; or

(it) as declared by a resolution of the local
government on the basis of a valuation carried
out more than 6 months before the proposed
disposition that the local government believes to
be a true indication of the value at the time of the
proposed disposition.

(5) This section does not apply to —

(a) adisposition of an interest in land under the Land
Administration Act 1997 section 189 or 190; or
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3.59.
(1)

(b) adisposition of property in the course of carrying on a
trading undertaking as defined in section 3.59; or

(c) anything that the local government provides to a particular
person, for a fee or otherwise, in the performance of a
function that it has under any written law; or

(d) any other disposition that is excluded by regulations
from the application of this section.

[Section 3.58 amended: No. 49 of 2004 s. 27; No. 17 of 2009
s.10.]

Commercial enterprises by local governments

In this section —

acquire has a meaning that accords with the meaning of
dispose;

dispose includes to sell, lease, or otherwise dispose of, whether
absolutely or not;

land transaction means an agreement, or several agreements for
a common purpose, under which a local government is to —

(@) acquire or dispose of an interest in land; or
(b) develop land;

major land transaction means a land transaction other than an
exempt land transaction if the total value of —

(@) the consideration under the transaction; and

(b) anything done by the local government for achieving the
purpose of the transaction,

is more, or is worth more, than the amount prescribed for the
purposes of this definition;

major trading undertaking means a trading undertaking that —
(@) inthe last completed financial year, involved; or

(b) in the current financial year or the financial year after
the current financial year, is likely to involve,
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expenditure by the local government of more than the amount
prescribed for the purposes of this definition, except an exempt
trading undertaking;

trading undertaking means an activity carried on by a local
government with a view to producing profit to it, or any other
activity carried on by it that is of a kind prescribed for the
purposes of this definition, but does not include anything
referred to in paragraph (a) or (b) of the definition of land
transaction.

(2) Beforeit—
(@ commences a major trading undertaking; or
(b) enters into a major land transaction; or
(c) enters into a land transaction that is preparatory to entry
into a major land transaction,
a local government is to prepare a business plan.

(3) The business plan is to include an overall assessment of the
major trading undertaking or major land transaction and is to
include details of —

(@) its expected effect on the provision of facilities and
services by the local government; and

(b) its expected effect on other persons providing facilities
and services in the district; and

(c) its expected financial effect on the local government;
and

(d) its expected effect on matters referred to in the local
government’s current plan prepared under section 5.56;
and

(e) the ability of the local government to manage the
undertaking or the performance of the transaction; and

(F) any other matter prescribed for the purposes of this
subsection.
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(4)

()

[(52)
(6)

()

The local government is to —
(@) give Statewide public notice stating that —

(i) the local government proposes to commence the
major trading undertaking or enter into the major
land transaction described in the notice or into a
land transaction that is preparatory to that major
land transaction; and

(i)  acopy of the business plan may be inspected or
obtained at any place specified in the notice; and

(iii)  submissions about the proposed undertaking or
transaction may be made to the local government
before a day to be specified in the notice, being a
day that is not less than 6 weeks after the notice
is given;

and

(b) make a copy of the business plan available for public
inspection in accordance with the notice; and

(c) publish a copy of the business plan on the local
government’s official website.

After the last day for submissions, the local government is to
consider any submissions made and may decide* to proceed
with the undertaking or transaction as proposed or so that it is
not significantly different from what was proposed.

* Absolute majority required.

deleted]

If the local government wishes to commence an undertaking or
transaction that is significantly different from what was
proposed it can only do so after it has complied with this section
in respect of its new proposal.

The local government can only commence the undertaking or
enter into the transaction with the approval of the Minister if it
is of a kind for which the regulations require the Minister’s
approval.
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(8) A local government can only continue carrying on a trading
undertaking after it has become a major trading undertaking if it
has complied with the requirements of this section that apply to
commencing a major trading undertaking, and for the purpose of
applying this section in that case a reference in it to
commencing the undertaking includes a reference to continuing
the undertaking.

(9) A local government can only enter into an agreement, or do
anything else, as a result of which a land transaction would
become a major land transaction if it has complied with the
requirements of this section that apply to entering into a major
land transaction, and for the purpose of applying this section in
that case a reference in it to entering into the transaction
includes a reference to doing anything that would result in the
transaction becoming a major land transaction.

(10)  For the purposes of this section, regulations may —

(@) prescribe any land transaction to be an exempt land
transaction;

(b) prescribe any trading undertaking to be an exempt
trading undertaking.

[Section 3.59 amended: No. 1 of 1998 s. 12; No. 64 of 1998
s. 18(1) and (2); No. 16 of 2019 s. 11.]

3.60.  No capacity to form or acquire control of body corporate

A local government cannot form or take part in forming, or
acquire an interest giving it the control of, an incorporated
company or any other body corporate except a regional local
government or regional subsidiary unless it is permitted to do so
by regulations.

[Section 3.60 amended: No. 26 of 2016 s. 6.]
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Division 4 — Regional local governments and regional
subsidiaries

[Heading amended: No. 26 of 2016 s. 7.]

3.61.  Establishing regional local government

(1) Two or more local governments (referred to in this Division as
the participants) may, with the Minister’s approval, establish a
regional local government to do things, for the participants, for
any purpose for which a local government can do things under
this Act or any other Act.

(2) An application for the Minister’s approval is to be —

(@ inaform approved for that purpose by the Minister; and

(b) accompanied by a copy of an agreement between the
participants to establish the regional local government
(referred to in this Division as the establishment
agreement).

(3) The participants are to supply the Minister any further
information about the application that the Minister asks for.

(4) If the Minister approves the application the Minister is to
declare, by notice in the Gazette, that the regional local
government is established —

(@ onthe date; and
(b)  under the name; and
(c) for the purpose,

set out in the notice.

3.62.  Constitution and purpose of regional local government

(1) Arregional local government —

(@) is abody corporate with perpetual succession and a
common seal; and
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(b) is to have as its governing body a council established
under the establishment agreement and consisting of
members of the councils of the participants.

(2) The purpose for which a regional local government is
established (referred to in this Division as the regional purpose)
is as set out in the establishment agreement.

3.63.  Dissolution or partial dissolution of regional local
government

(1) A-regional local government is to be wound up —
(@) at the direction of the Minister; or
(b) inaccordance with the establishment agreement.

(2) A participant may, in accordance with the establishment
agreement, withdraw from the regional local government and
cease to be a participant.

3.64.  Establishment agreement, what it must contain

The following matters are to be set out or provided for in the
establishment agreement for a regional local government —

(@ the name of the regional local government; and

(b) adescription of the region for which the regional local
government is established; and

(c) the number of offices of member on the council of the
regional local government and, in respect of each
participant, the number of members to be appointed by
that participant; and

(d) the appointment and tenure of members and deputy
members of the council of the regional local
government; and

(e) the election or appointment of a chairperson and deputy
chairperson of the regional local government from
amongst members of its council and the term of office of
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3.65.
(1)

@)

3)

a chairperson and deputy chairperson, which is not to
exceed 2 years; and

(f)  the purpose for which the regional local government is
established; and

(g) ameans of determining the financial contributions of the
participants to the funds of the regional local government;
and

(h)  procedures for the winding up of the regional local
government or for the withdrawal of a participant from
the regional local government; and

(i) procedures for the division of assets and liabilities
between the participants in the event of the regional
local government being wound up or a participant
withdrawing from the regional local government; and

(j) ameans of resolving disputes between participants as to
matters relating to the regional local government; and

(K) any other prescribed matter.

[Section 3.64 amended: No. 49 of 2004 s. 28; No. 17 of 2009
s. 11; No. 5 0f 2017 s. 5.]

Establishment agreement, amendment of

The participants may amend the establishment agreement for a
regional local government by agreement made with the
Minister’s approval, and a reference in this Division to the
establishment agreement includes a reference to the
establishment agreement as so amended.

The establishment agreement can be amended under
subsection (1) to include another local government as a further
participant if that local government is a party to the amending
agreement.

Section 3.61(2) and (3) apply, with any necessary modifications,
to an agreement amending the establishment agreement.
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3.66.  Application of enabling Acts to regional local government

(1) Except as otherwise stated in this section, this Act and any other
Act under which anything can be done for the regional purpose
apply in relation to a regional local government as if —

(@) the participants’ districts together made up a single
district; and

(b) the regional local government were the local
government established for that district.

(2) Arregional local government can only do things for the regional
purpose, and the application of this Act or any other Act under
subsection (1) is limited accordingly.

(3) The following provisions of this Act do not apply in relation to a
regional local government —

(@) Part 2 (other than sections 2.7, 2.26, 2.29 and 2.32(e)
and Division 7); and

(b) Part4;and

(c) Part5, Division 2, Subdivision 4; and

(d) Part6, Division 6; and

(e) any provision prescribed for the purposes of this
subsection.

(4) Part 6, Division 5, Subdivision 3 does not apply in relation to a
regional local government unless the establishment agreement
provides that it does.

(5) The provisions that do apply in relation to a regional local
government apply to it subject to any prescribed modifications
and any other necessary modifications.

[Section 3.66 amended: No. 49 of 2004 s. 29.]

As at 31 Mar 2022 Version 07-y0-00 page 81

Published on www.legislation.wa.gov.au



Local Government Act 1995

Part 3

Functions of local governments

Division 4 Regional local governments and regional subsidiaries

s. 3.67

3.67.

3.68.

3.69.
(1)

@)

3)

Inconsistency between regional and other local laws

To the extent that a local law made by a regional local
government is inconsistent with a local law made by a local
government, the local law made by the regional local
government prevails.

Other arrangements not affected
Nothing in sections 3.61 to 3.67 prevents local governments
from making arrangements under which —

(@ alocal government performs a function for another local
government; or

(b) local governments perform a function jointly.
[Section 3.68 amended: No. 26 of 2016 s. 8.]

Regional subsidiaries

Two or more local governments making arrangements under
which they are to provide a service or carry on an activity
jointly may, with the Minister’s approval and in accordance
with the regulations, form a subsidiary body (called a regional
subsidiary) to provide that service or carry on that activ