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Western Australia

Family Legidation Amendment Act 2006

No. 35 of 2006

An Act toamend —

the Family Court Act 1997;

the Child Support (Adoption of Laws) Act 1990;

the Children and Community Services Act 2004,

the Guardianship and Administration Act 1990; and
the Restraining Orders Act 1997,

and for related purposes.

[Assented to 4 July 2006]

The Parliament of Western Australia enacts as follows:
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Family Legislation Amendment Act 2006
Part 1 Preliminary

s. 1

Part 1 — Preliminary

1. Short title
Thisisthe Family Legislation Amendment Act 2006.

2. Commencement

(1) Subject to this section, this Act comesinto operation on a day
fixed by proclamation.

(2) Different days may be fixed under subsection (1) for different
provisions.

3. The Act amended

Except in Parts 5 and 6, the amendments in this Act are to the
Family Court Act 1997*.

[* Reprint 2 asat 14 April 2006.]

page 2 No. 35 of 2006 As at 04 Jul 2006

Extract from www.slp.wa.gov.au, see that website for further information



Family Legislation Amendment Act 2006
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Part 2 — Miscdllaneous amendments

Divison 1 — Removal of requirementsto register
parenting plans

4. Section 5 amended

Section 5 is amended by inserting in the appropriate
a phabetical position —

“registered parenting plan” has the meaning given by
section 76(6);

5. Section 74 amended

Section 74 is amended by deleting “and provides for their
registration in courts”.

6. Section 75 replaced

Section 75 is repealed and the following section is inserted
instead —

75. Par ents encouraged to reach agreement —
FLA s. 63B
The parents of a child are encouraged —
(@) to agree about matters concerning the child; and

(b) totakeresponsibility for their parenting
arrangements and for resolving parental
conflict; and

(c) tousethelega system asalast resort rather
than afirst resort; and

(d) tominimisethe possibility of present and future
conflict by using or reaching an agreement; and
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() inreaching their agreement, to regard the best
interests of the child as the paramount
consideration.

7. Section 76 amended

After section 76(5) the following subsection isinserted —

(6) A registered parenting plan is a parenting plan —

(@) that wasregistered in acourt under section 79
asinforce at any time before the
commencement of section 7 of the Family
Legislation Amendment Act 2006; and

(b) that continued to be registered immediately
before that section commenced.

8. Section 78 replaced

Section 78 is repealed and the following section isinserted
instead —

78. Par enting plan may bevaried or revoked by further
written agreement — FLA s. 63D

A parenting plan, other than a plan to which
section 78B applies, may be varied or revoked by
agreement in writing between the parties to the plan.
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0. Section 78A replaced by sections 78A and 78B

Section 78A isrepealed and the following sections are inserted
instead —

78A.  Explanation by person advising or assisting in the

making of a parenting plan — FLA s. 63DA
If aperson whois—

(@ afamily and child counsellor; or

(b) afamily and child mediator; or

(c) alega practitioner,
gives advice or assistance to people in connection with
the making by them of a parenting plan, the person
must explain to them, in language likely to be readily
understood by them, the availability of programsto
help people who experience difficultiesin complying
with a parenting plan.

78B. Registered parenting plans— FLA s. 63DB
(1) Thissection appliesto aregistered parenting plan.

(2) A registered parenting plan continuesin force until
revoked in accordance with section 79, or set aside,
varied or discharged asreferred to in section 82.

(3 A registered parenting plan cannot be varied.

(4) Subject to subsection (5), aregistered parenting plan
may be revoked by agreement in writing between the
parties to the plan.

(5) Anagreement revoking aregistered parenting plan —

(& may, in accordance with the rules, be registered
in acourt, under section 79; and

(b) does not have effect to revoke the plan until it
IS SO registered.
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10.

Section 79 replaced

Section 79 is repealed and the following section is inserted
instead —

79. Registration of arevocation of aregistered
parenting plan — FLA s. 63E

(1) Thissection appliesto aregistered parenting plan (the
“plan”).

(2) Toapply for registration of an agreement (the
“revocation agreement”) revoking aregistered
parenting plan —

(@ anapplication for registration of the revocation
agreement must be lodged in accordance with
therules; and

(b) the application must be accompanied by —
(i) acopy of the revocation agreement; and

(i)  theinformation required by the rules;
and

(ili) astatement, in relation to each party,
that is to the effect that the party has
been provided with independent legal
advice asto the meaning and effect of
the revocation agreement and that is
signed by the legal practitioner who
provided that advice.

(3 A court may register the revocation agreement if it
considers it appropriate to do so having regard to the
best interests of the child to whom the agreement
relates.
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(4) Indetermining whether it is appropriate to register the
revocation agreement, a court —

(& must have regard to the information
accompanying the application for registration;
and

(b) may, but is not required to, have regard to all or
any of the matters set out in section 166(2).

11. Section 80 amended

Section 80(1) is repealed and the following subsection is
inserted instead —

(1) Thissection appliesto aregistered parenting plan that
contains child welfare provisions.

12. Section 81 amended

Section 81(1) isrepealed and the following subsection is
inserted instead —

(1) Thissection appliesif aregistered parenting plan
contains child maintenance provisions.

13. Section 82 amended

(1) Before section 82(1) the following subsection isinserted —

(1@ Thissection appliesto aregistered parenting plan.

(2) Section 82(1) is amended by deleting “ parenting plan registered
under section 79" and inserting instead —

“  registered parenting plan  ”.
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(3) Section 82(3) is amended by deleting paragraph (d) and
inserting instead —

(d) section 176, under which a court may revive,
vary, discharge or suspend a registered
parenting plan.

14. Section 174 amended

Section 174 is amended in the definition of “Division 10 contact
order” by deleting paragraph (b)(iv) and inserting instead —

(iv) aregistered parenting plan;

15. Section 205A amended

Section 205A is amended in the definition of “order under this
Act affecting children” asfollows:

(@) by deleting paragraph (€) and inserting instead —
(e) aregistered parenting plan; or
(b) after each of paragraphs (a) and (b) and paragraph (f)(i)
by inserting —
4 Or h

16. Section 221 amended

Section 221(1)(b) is amended by deleting “parenting plan
registered under section 79” and inserting instead —

registered parenting plan

page 8 No. 35 of 2006 As at 04 Jul 2006

Extract from www.slp.wa.gov.au, see that website for further information



Family Legislation Amendment Act 2006

Miscellaneous amendments Part 2
Use of audio links, video links, etc. Division 2
s. 17

Division 2 — Use of audio links, video links, etc.

17. Section 5 amended
Section 5 is amended by inserting in the appropriate
alphabetical positions —
(FLA s. 4(1))

“audio link” means facilities (for example, telephone
facilities) that enable audio communication
between personsin different places;

(FLA s. 4(1))

“video link” means facilities (for example,
closed-circuit television facilities) that enable
audio and visual communication between persons
in different places;

18. Heading to Part 8 Division 1inserted
Before section 212 the following heading isinserted in Part 8 —

Division 1 — General matters concerning procedure
and evidence

19. Part 8 Division 2 inserted
After section 219 the following Division isinserted in Part 8 —

Division 2— Use of video link, audio link or other
appropriate meansto give testimony, make appear ances
and give submissions etc.

219AA. Evidence Act 1906 not excluded

This Division isin addition to and does not limit the
operation of the Evidence Act 1906.
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219AB. Testimony — FLA s. 102C

(1) A court or ajudge may, for the purposes of any
proceedings, direct or allow testimony to be given by
video link, audio link or other appropriate means.

(2) Thetestimony must be given on oath or affirmation

unless —
(8 theperson giving the testimony isin aforeign
country; and
(b) ether—

(i) thelaw inforcein that country does not
permit the person to give testimony on
oath or affirmation for the purposes of
the proceedings; or

(i) thelaw inforcein that country would
make it inconvenient for the person to
give testimony on oath or affirmation
for the purposes of the proceedings;

and

(c) thecourtorajudgeissatisfiedthatitis
appropriate for the testimony to be given
otherwise than on oath or affirmation.

(3) If thetestimony is given otherwise than on oath or
affirmation, the court or ajudge must give the
testimony such weight as the court or the judge thinks
fit in the circumstances.

(4) The power conferred on the court or ajudge by
subsection (1) may be exercised —

(& onthe application of aparty to the proceedings
concerned; or

(b) onthecourt’sown initiative or on the judge’s
own initiative, as the case may be.
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(5) This section applies whether the person giving
testimony isin or outside Australia, but does not allow
testimony to be given by a person whoisin
New Zeaand.

219AC. Appearance of persons— FLA s. 102D

(1) A court or ajudge may, for the purposes of any
proceedings, direct or allow a person to appear before
the court or the judge by way of video link, audio link
or other appropriate means.

(2) The power conferred on acourt or ajudge by
subsection (1) may be exercised —

(& onthe application of aparty to the proceedings
concerned; or

(b) onthecourt’sown initiative or on the judge’s
own initiative, as the case may be.

(3) Thissection applies whether the person appearingisin
or outside Australia, but does not apply if the person
appearing isin New Zealand.

219AD. Making of submissions— FLA s. 102E

(1) A court or ajudge may, for the purposes of any
proceedings, direct or allow a person to make a
submission to the court or the judge by way of video
link, audio link or other appropriate means.

(2) The power conferred on acourt or ajudge by
subsection (1) may be exercised —

(& onthe application of aparty to the proceedings
concerned; or

(b) onthe court’sown initiative or on the judge’'s
own initiative, as the case may be.

(3) This section applies whether the person making the
submission isin or outside Australia, but does not
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apply if the person making the submission isin
New Zeaand.

219AE. Conditionsfor useof links— FLA s. 102F

(1) A court or ajudge must not exercise the power
conferred by section 219AB(1), 219AC(1) or
219AD(1) inrelation to avideo link unless the court or
the judge is satisfied that the following conditions are
met in relation to the video link —

(@ thecourtroom is equipped with facilities (for
example, television monitors) that enable all
eligible persons present in that courtroom to see
and hear the person (the remote person) who
is—

(i) giving the testimony; or
(i) appearing; or
(iif)  making the submission,
as the case may be, by way of the video link;
and

(b) the place a which the remote person is located
is equipped with facilities (for example,
television monitors) that enable al eligible
persons present in that place to see and hear
each eligible person who is present in the
courtroom; and

() such other conditions (if any) as are prescribed
by the rulesin relation to the video link; and

(d) such other conditions (if any) as are imposed by
the court or ajudge.

(2) The conditions that may be prescribed by the rulesin
accordance with subsection (1)(c) include conditions
relating to —

(@ theform of thevideo link; and
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(b) the equipment, or class of equipment, used to
establish the link; and

(c) thelayout of cameras; and

(d) thestandard of transmission; and
(e) the speed of transmission; and

(f) thequality of communication.

(3) A court or ajudge must not exercise the power
conferred by section 219AB(1), 219AC(1) or
219AD(1) inrelation to an audio link unless the court
or ajudge is satisfied that the following conditions are
met in relation to the audio link —

(& thecourtroom is equipped with facilities (for
example, loudspeakers) that enable all eigible
persons present in that courtroom to hear the
person (the remote person) who is—

(i) giving the testimony; or
(i) appearing; or
(iif)  making the submission,

as the case may be, by way of the audio link;
and

(b) the place a which the remote person is located
is equipped with facilities (for example,
loudspeakers) that enable al eligible persons
present in that place to hear each eligible
person who is present in the courtroom or other
place where the court or the judge is sitting; and

(c) such other conditions (if any) as are prescribed
by the rulesin relation to the audio link; and

(d) such other conditions (if any) as are imposed by
the court or ajudge.
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Use of audio links, video links, etc.

(4)

(5)

(6)

()

219AF.
@

The conditions that may be prescribed by therulesin
accordance with subsection (3)(c) include conditions
relating to —

(@ theform of theaudio link; and

(b) the equipment, or class of equipment, used to
establish the audio link; and

(c) thestandard of transmission; and
(d) the speed of transmission; and
(e) thequality of communication.

A court or ajudge must not exercise the power
conferred by section 219AB(1), 219AC(1) or
219AD(1) in relation to appropriate means other than
video link or audio link unless the court or the judgeis
satisfied that the following conditions are met in
relation to that means —

(@ theconditions (if any) as are prescribed by the
rulesin relation to that other appropriate means;
and

(b) such other conditions (if any) as are imposed by
the court or the judge.

For the purposes of the application of this section to
particular proceedings, eligible persons are such
persons as the court or the judge considers should be
treated as eligible persons for the purposes of the
proceedings.

In this section —

“courtroom” means the courtroom or other place
where the judge or court is sitting.

Putting documentsto a person — FLA s. 102G

This section appliesif, in the course of an examination
or appearance of aperson by video link, audio link or
other appropriate means in accordance with this
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Division, it is necessary to put a document to the
person.

(2) A court or ajudge may direct or alow the document to
be put to the person —

(& if thedocument is physicaly present in the
courtroom or other place where the court or the
judgeissitting —

(1) by causing a copy of the document to be
transmitted to the place where the
person is located; and

(i) by causing the transmitted copy to be
put to the person;

or

(b) if the document is physically present in the
place where the person is located —

(i) by causing the document to be put to the
person; and

(i) by causing a copy of the document to be
transmitted to the courtroom or other
place where the court or the judgeis
sitting.

219AG. Administration of oaths and affir mations —
FLA s. 102J

An oath to be sworn, or an affirmation to be made, by a
person (the “remote person”) who isto give testimony
by video link, audio link or other appropriate meansin
accordance with this Division may be administered —

(@) by means of the video link or audio link, asthe
case may be, in away that, as nearly as
practicable, corresponds to the way in which
the oath or affirmation would be administered if
the remote person were to give testimony in the
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courtroom or other place where the court or the
judge is sitting; or

(b) if the court or the judge allows another person
who is present at the place where the remote
person is located to administer the oath or
affirmation, by that other person.

219AH. Expenses— FLA s. 102K

(1) A court or ajudge may make such orders as the court
or the judge thinks just for the payment of expenses,
including the court’ s expenses, incurred in connection
with —

(8 thegiving of testimony by video link, audio
link or other appropriate means in accordance
with this Division; or

(b) the appearance of aperson by video link, audio
link or other appropriate means in accordance
with this Division; or

(c) themaking of submissions by video link, audio
link or other appropriate means in accordance
with this Division.

(2) Subsection (1) has effect subject to the regulations.

219A1. New Zealand proceedings— FLA s. 102L

This Division does not affect the operation of the
Evidence and Procedure (New Zealand) Act 1994 of
the Commonwealth.
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20. Section 244 amended

Section 244(3) is amended as follows:
(@ by inserting after paragraph (m) —

(n) for the purposes of Part 8 Division 2, providing
for the conditions relating to the use of video
links, audio links and other appropriate means
of communication; and

(b) after each of paragraphs (@) to (m) and (o) to (zaq) by
inserting —

and

21. Transitional provision

The Family Court Act 1997, as amended by this Division,
appliesin relation to proceedings instituted in a court (within
the meaning of that Act section 8) before, on or after the
commencement of this Division.

Division 3 — Parenting complianceregime

22. Section 95A inserted

After section 95 the following section isinserted —

95A.  Court may order attendance at a post-separation
parenting program — FLA s. 65LA

(1) Inproceedingsfor a parenting order, the court may also
make an order in respect of any party to the
proceedings as follows —

(& directing the party or each party to attend
before a provider so that the provider can make
an initial assessment as to the suitability of the
party concerned to attend a program;
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(b) if aparty so attending before a provider is
assessed by the provider to be suitable to attend
aprogram or a part of a program and the
provider nominates a particular program for the
party to attend, directing the party to attend that
program or that part of that program.

(2) Indeciding whether to make a particular order under
subsection (1), a court must regard the best interests of
the child as the paramount consideration.

(3 Inthissection —

“post-separ ation parenting program” or “ program”
has the same meaning as in section 70NB of the
Family Law Act;

“post-separ ation parenting program provider” or
“provider” meansaprovider of aprogram that is
included in alist of providers compiled under the
Family Law Act;

“proceedingsfor a parenting order” includes —

(@ proceedingsfor the enforcement of a
parenting order; and

(b) any other proceedingsin which a
contravention of a parenting order is alleged.

23. Section 102 amended

Section 102(1)(b) is amended by deleting “section 226" and
inserting instead —

“ Divison1l3 ".
24. Section 205A amended

(1) Section 205A isamended by deleting the definition of
“ “appropriate post-separation parenting program” or
“appropriate program” .
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(2) Section 205A isamended in the definition of “order under this
Act affecting children” asfollows:

(@ by deleting paragraph (c) and inserting instead —

(c) anundertaking given to, and accepted by, the
court —

(i) that relatesto, or to the making of, an
order or injunction referred to in
paragraph (a) or (b) or acommunity
service order referred to in
paragraph (ea); or

(if) that relatesto abond referred to in
paragraph (f);
or

(b) by deleting paragraph (d) and inserting instead —

(d) asubpoenaissued under therulesin
proceedings under this Act —

(i) that relatesto, or to the making of, an
order or injunction referred to in
paragraph (a) or (b) or acommunity
service order referred to in
paragraph (ea); or

(i) that relatesto abond referred to in
paragraph (f),
being a subpoenaissued to a party to the
proceedings for the order, injunction or
bond, as the case may be; or
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(c) by inserting after paragraph (e) —

(ea) acommunity service order made under
section 205L (5)(a); or

(3) Section 205A is amended by inserting in the appropriate
a phabetical position —

“post-separ ation parenting program provider” or
“provider” meansaprovider of aprogram that is
included in alist of providers compiled under the
Family Law Act;

(4) Section 205A is amended by deleting the definition of “primary
order” and inserting instead —

“primary order” means an order under this Act
affecting children and includes such an order as
varied;

25. Section 205G amended

(1) Section 205G(1) is amended as follows:

(@ inparagraph (a) by deleting “an order under this Act
affecting children (the “primary order”)” and inserting
instead —

aprimary order ”;
(b) by deleting paragraph (d) and inserting instead —

(d) either subsection (1a) or (1b) applies,
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(c) after each of paragraphs (a) and (b) by inserting —
“ and .

(2) After section 205G(1) the following subsections are inserted —

(1@ For the purposes of subsection (1)(d), this subsection
appliesif no court has previously —

(& made an order imposing a sanction or taking an
action in respect of a contravention by the
person of the primary order; or

(b) under section 205H(1)(c), adjourned
proceedings in respect of a contravention by the
person of the primary order.

(1b) For the purposes of subsection (1)(d), this subsection
appliesif —
(& acourt has previously —

() made an order imposing a sanction or
taking an action in respect of a
contravention by the person of the
primary order; or

(i)  under section 205H(1)(c), adjourned
proceedings in respect of a
contravention by the person of the
primary order;

and

(b) thecourt, in dealing with the current
contravention, is satisfied that it is more
appropriate for that contravention to be dealt
with under this Subdivision.

(3) Section 205G(2) is amended by deleting “subsection (1)(d)(i),”
and inserting instead —

”

“  subsection (1a),
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26.
D)

2

3)

(4)

Section 205H amended

Section 205H(1)(a) is amended by deleting subparagraphs (i)
and (ii) and inserting the following subparagraphs instead —

(i) directing the person or each person to
attend before a provider so that the
provider can make an initial assessment
asto the suitability of the person
concerned to attend a program;

(i) if aperson so attending before a
provider is assessed by the provider to
be suitable to attend a program or a part
of aprogram and the provider
nominates a particular program for the
person to attend — directing the person
to attend that program or that part of
that program;

Section 205H(1)(b) is amended by inserting after “contact” —

or residence
After section 205H(1)(b) the following paragraph isinserted —

(ba) make any other order varying the order so
contravened,

Section 205H(4) is amended by deleting “the provider of a
program for assessment, or is to attend a program, the court
must cause the provider of the program” and inserting
instead —

aprovider for assessment, the court must cause the
provider
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27. Section 205K replaced

Section 205K is repealed and the following section is inserted
instead —

205K. Court may makefurther ordersin relation to
attendance at program — FLA s. 70NIA

A court may make such orders asit considers
appropriate, other than the orders referred to in
section 205L (5), in respect of a person, if —

() it appearsto the court that the person has not
attended before a provider that the person was
ordered to attend before; or

(b) it appearsto the court that the person has not
attended a program or a part of a program that
the person was ordered to attend; or

(c) the person was assessed as unsuitable to attend
aprogram.

28. Section 205L amended

(1) Section 205L(1) is amended as follows:

(@ inparagraph (a) by deleting “an order under this Act
affecting children (the “primary order”)” and inserting
instead —

“ aprimary order ”;
(b) by deleting paragraph (d) and inserting instead —

(d) either subsection (1a) or (1b) applies.

(c) after each of paragraphs (a) and (b) by inserting —
and 7
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(2) After section 205L (1) the following subsections are inserted —

(1@ For the purposes of subsection (1)(d), this subsection
appliesif —
(& no court has previously —

(i) made an order imposing a sanction or
taking an action in respect of a
contravention by the person of the
primary order; or

(i)  under section 205H(1)(c), adjourned
proceedings in respect of contravention
by the person of the primary order;

and

(b) the court dealing with the current contravention
is satisfied that the person has behaved in away
that showed a serious disregard of hisor her
obligations under the primary order.

(1b) For the purposes of subsection (1)(d), this subsection
appliesif acourt has previously —

(& made an order imposing a sanction or taking an
action in respect of a contravention by the
person of the primary order; or

(b)  under section 205H(1)(c), adjourned
proceedings in respect of a contravention by the
person of the primary order.

(3) After section 205L(7)(a) the following paragraph isinserted —

(ab) the person who contravened the parenting order
did so after having refused or failed to attend
before a provider that the person was ordered to
attend before;
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(4)

29.
@)

2

3)

(4)

Section 205L (7)(b) is amended by deleting “appropriate”.
Division 4 — Setting aside financial agreements

Section 205ZV amended
Section 2052V (1) is amended by inserting after “A court

may” —

, 0N an application by a person who was a party to the
financial agreement, or by any other interested person,

After section 2052V (1)(a) the following paragraph is
inserted —

(aa) either party to the agreement entered into the
agreement —

(i) for the purpose, or for purposes that
included the purpose, of defrauding or
defeating a creditor or creditors of the
party; or

(i)  with reckless disregard of the interests
of acreditor or creditors of the party;

or

After each of section 2052V (1)(a), (b) and (c) by inserting —
“oor .

After section 2052V (2) the following subsections are
inserted —

(3 A court may, on an application by a person who was a
party to the financial agreement that has been set aside,
or by any other interested person, make such order or
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orders (including an order for the transfer of property)
asit considersjust and equitable for the purpose of
preserving or adjusting the rights of persons who were
parties to that financial agreement and any other
interested persons.

(4) Anorder under subsection (1) or (3) may, after the
death of a party to the proceedings in which the order
was made, be enforced on behalf of, or against, as the
case may be, the estate of the deceased party.

(5 If aparty to proceedings under this section dies before
the proceedings are completed —

(@ the proceedings may be continued by or
againgt, as the case may be, the legal persondl
representative of the deceased party and the
rules may make provision in relation to the
substitution of the legal personal representative
as a party to the proceedings; and

(b) if the court is of the opinion —

(i) that it would have exercised its powers
under this section if the deceased party
had not died; and

(i) thatitisstill appropriate to exercise
those powers,

the court may make any order that it could have
made under subsection (1) or (3); and

(c) anorder under paragraph (b) may be enforced
on behalf of, or againgt, as the case may be, the
estate of the deceased party.

(6) Inthissection —
“creditor” —

(@ insubsection (1)(aa), in relation to a party to
the agreement, includes a person who could
reasonably have been foreseen by the party
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as being reasonably likely to become a
creditor of the party; and

(b) inparagraphs (b) and (c) of the definition of
“interested person” includes a person who, at
the commencement of the proceedings, could
reasonably have been foreseen by the court
as being reasonably likely to become a
creditor of either of the partiesto the
financial agreement;

“gover nment body” means—
(@ the Commonweadlth, a State or a Territory; or
(b) anofficia or authority of the
Commonwealth, a State or a Territory;

“interested person”, in relation to proceedings for the
setting aside of afinancial agreement on the
grounds specified in subsection (1)(aa) includes —

(@) either or both of the parties to the financial
agreement; or

(b) acreditor of either of those parties; or

(c) agovernment body acting in the interests of
acreditor of either of those parties.

30. Transitional provisions

(1) Subject to subsection (2), the Family Court Act 1997 as
amended by this Division, appliesin relation to financial
agreements (within the meaning of that Act section 205T) made
at any time, whether before, on or after the commencement of
this Division.

(2) TheFamily Court Act 1997 as amended by this Division, does

not apply to proceedings that were instituted under that Act
before the commencement of this Division.
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Division 5— Other amendmentsrelating to financial
agreements

31. Section 205ZR amended

Section 205ZR(1) is repealed and the following subsections are
inserted instead —

(1) No provision of afinancial agreement excludes or
limits the power of a court to make an order in relation
to the maintenance of a de facto partner if
subsection (1a) applies.

(1a) Thissubsection appliesif the court is satisfied that,
when the agreement came into effect, the
circumstances of the party were such that, taking into
account the terms and effect of the agreement, the party
was unable to support himself or herself without an
income tested pension, allowance or benefit.

32. Section 205Z S amended

Section 205ZS5(1) is amended as follows:
(@) by deleting paragraph (b)(ii), (iii) and (iv) and “and”
after subparagraph (iii) and inserting instead —

and

(i)  the advantages and disadvantages, at the
time that the advice was provided, to the
party of making the agreement;

and

(b) after each of paragraphs (a) and (c) by inserting —
“ and .
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33. Section 205ZU amended

Section 205ZU(2) is amended as follows:

(@ by deleting paragraph (b)(ii), (iii) and (iv) and inserting
instead —

(i) the advantages and disadvantages, at the
time that the advice was provided, to the
party of making the agreement;

and

(b) after each of paragraphs (a) and (c) by inserting —
“ and

Divison 6 — Orders and injunctions binding third parties

34. Division 2A inserted in Part 5A
After Part 5A Division 2 the following Division isinserted —

Division 2A — Ordersand injunctions binding
third parties

Subdivision 1 — Introductory

205ZL A. Object of Divison — FLA s. 90AA
The object of this Divisionisto allow a court, in
relation to the property of ade facto partner, to —

(@ make an order under section 205ZG or 235A,;
or

(b) grant aninjunction under section 235A,

that is directed to, or alterstherights, liabilities or
property interests of athird person.
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205ZLB. Definition — FLA s. 90AB
In this Division —

“third party”, in relation to a de facto relationship,
means a person who is not one of the de facto
partners.

205ZLC. ThisDivision overridesother laws, trust deeds,
etc. — FLA s. 90AC

(1) ThisDivision has effect despite anything to the
contrary in any of the following (whether made before
or after the commencement of this Division) —

(@ any other law (whether written or unwritten);
(b) anythingin atrust deed or other instrument.
(2) Without limiting subsection (1), nothing donein
compliance with this Division by athird party in
relation to a de facto relationship is to be treated as

resulting in a contravention of alaw or instrument
referred to in subsection (1).

205ZL D. Extended meaning of “property” — FLA s. 90AD

(1) For the purposes of this Division, a debt owed by a
de facto partner isto be treated as property.
(2) For the purposes of —

(& making an order under section 205ZG or 235A;
or

(b) granting an injunction under section 235A,
“property” includes a debt owed by a de facto partner.

205ZLE. Other provisionsof this Act not affected by this
Division — FLA s. 90ADA

This Division does not affect the operation of any other
provision of this Act.
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Subdivision 2 — Ordersunder section 2052G

205ZLF. Court may make an order under section 205Z2G
binding athird party — FLA s. 90AE

(1) In proceedings under section 205ZG, a court may make
any of the following orders —

(@) anorder directed to a creditor of the de facto
partnersin a de facto relationship to substitute
one de facto partner for both partnersin relation
to the debt owed to the creditor;

(b) anorder directed to acreditor of one de facto
partner to substitute the other de facto partner,
or both de facto partners for that de facto
partner in relation to the debt owed to the
creditor;

(c) anorder directed to acreditor of the de facto
partnersin ade facto relationship that the
de facto partners be liable for a different
proportion of the debt owed to the creditor than
the proportion the de facto partners are liable to
before the order is made;

(d) anorder directed to adirector of acompany or
to acompany to register atransfer of shares
from one de facto partner in a de facto
relationship to the other de facto partner.

(2) In proceedings under section 205ZG, a court may make
any other order that —

(@ directsathird party to do athing in relation to
the property of ade facto partner; or

(b) aterstherights, liabilities or property interests
of athird party in relation to a de facto
relationship.
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e court may make an order under subsection (1) or
(3) Th ak d d bsection (1)
(2) only if —

(@ themaking of the order is reasonably
necessary, or reasonably appropriate and
adapted, to effect adivision of property
between the de facto partnersin ade facto
relationship; and

(b) if the order concerns a debt of a de facto
partner, it is not foreseeable at the time that the
order is made that to make the order would
result in the debt not being paid in full; and

(c) thethird party has been accorded procedural
fairnessin relation to the making of the order;
and

(d) thecourtissatisfied that, in all the
circumstances, it isjust and equitable to make
the order; and

(e) thecourt issatisfied that the order takes into
account the matters mentioned in
subsection (4).

(4) The mattersare as follows —

(@ thetaxation effect (if any) of the order on the
de facto partners,

(b) thetaxation effect (if any) of the order on the
third party;

(c) thesocia security effect (if any) of the order on
the de facto partners;

(d) thethird party’s administrative costsin relation
to the order;

(e) if the order concerns adebt of adefacto
partner, the capacity of a de facto partner to
repay the debt after the order is made;
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(f) theeconomic, legal or other capacity of the
third party to comply with the order;

(g) if, asaresult of thethird party being accorded
procedural fairnessin relation to the making of
the order, the third party raises any other
matters, those matters;

(h) any other matter that the court considers
relevant.

Subdivision 3— Ordersor injunctions under section 235A

205ZL G. Court may make an order or injunction under
section 235A binding athird party — FLA s. 90AF

(1) In proceedings under section 235A a court may —

(8 make an order restraining a person from
repossessing property of ade facto partner; or

(b) grant aninjunction restraining a person from
commencing legal proceedings against a
de facto partner.

(2) In proceedings under section 235A, a court may make
any other order, or grant any other injunction that —

(@) directsathird party to do athinginrelation to
the property of ade facto partner; or

(b) aterstherights, liabilities or property interests
of athird party in relation to the de facto
relationship.

(3) A court may make an order or grant an injunction
under subsection (1) or (2) only if —
(@ themaking of the order, or the granting of the
injunction, is reasonably necessary, or
reasonably appropriate and adapted, to effect a
division of property between de facto partners;
and
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(b) the order or injunction concerns a debt of a
de facto partner, it is not foreseeable at the time
that the order is made, or the injunction
granted, that to make the order or grant the
injunction would result in the debt not being
paidin full; and

(c) thethird party has been accorded procedural
fairnessin relation to the making of the order or
injunction; and

(d) for aninjunction or order under
section 235A (1), the court is satisfied that, in
all the circumstances, it is proper to make the
order or grant the injunction; and

(e) for aninjunction under section 235A(2), the
court is satisfied that, in al the circumstances,
itisjust or convenient to grant the injunction;
and

(f) thecourt issatisfied that the order or injunction
takes into account the matters mentioned in
subsection (4).

(4) The mattersare as follows —

() thetaxation effect (if any) of the order or
injunction on the de factor partners;

(b) thetaxation effect (if any) of the order or
injunction on the third party;

(c) thesocial security effect (if any) of the order or
injunction on the de facto partners;

(d) thethird party’s administrative costs in relation
to the order or injunction;

(e) if the order or injunction concerns adebt of a
de facto partner, the capacity of ade facto
partner to repay the debt after the order is made
or the injunction is granted;
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(f) theeconomic, legal or other capacity of the
third party to comply with the order or
injunction;

(g) if, asaresult of thethird party being accorded
procedura fairnessin relation to the making of
the order or the granting of the injunction, the
third party raises any other matters, those
matters,

(h) any other matter that the court considers
relevant.

Subdivision 4 — Other matters

205ZL H. Ordersand injunctions binding on trustees —

FLA s. 90AG

If an order or injunction binds a person in the capacity
of trustee in relation to property, then the order or
injunction is aso binding (by force of this section) on
any person who subsequently becomes the trustee.

205ZL 1. Protection for athird party — FLA s. 90AH

A third party in relation to a de facto relationship is not
liable for loss or damage suffered by any person
because of things done (or not done) by the third party
in good faith in reliance on an order or injunction made
or granted by a court in accordance with this Division.

205ZL J.Service of documentson athird party —
FLA s. 90Al

(1) If adocument isrequired or permitted to be served for
the purposes of this Division on athird party in relation
to ade facto relationship, the document may be served
in any of the ways in which a document may be served
under the rules.
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(2) Subsection (1) isin addition to any other method of
service permitted by law.

205ZL K. Expensesof third party — FLA s. 90AJ
(1) Subsection (2) appliesif —

(@) acourt has made an order or granted an
injunction in accordance with this Division in
relation to a de facto relationship; and

(b) athird party in relation to the de facto
relationship has incurred expense as a
necessary result of the order or injunction.

(2) A court may make such order asit considers just for
the payment of the reasonable expenses of the third
party incurred as a necessary result of the order or
injunction.

(3) Indeciding whether to make an order under
subsection (2), subject to what a court considersjust, a
court must take into account the principle that the
parties to the de facto relationship should bear the
reasonabl e expenses of the third party equally.

(4) Theregulations may provide, in sSituations where a
court has not made an order under subsection (2) —

(a8 for the charging by the third party of reasonable
feesto cover the reasonable expenses of the
third party incurred as a necessary result of the
order or injunction; and

(b) if such feesare charged, that each of the
de facto partnersin the de facto relationship is
separately liable to pay the third party an
amount equal to half of those fees; and

(c) for conferring jurisdiction on a particular court

or courtsin relation to the collection or
recovery of such fees.
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35. Transitional provisions

(1) Inthissection —

“commencement” means the day on which this Division comes
into operation;
“section 205ZG order” means an order (other than an interim

or apartial order) made under section 205ZG of the Family
Court Act 1997.

(2) Subject to this section, the Family Court Act 1997, as amended
by this Division, appliesin relation to all de facto relationships
to which that Act otherwise applies.

(3 Subject to subsection (4), the Family Court Act 1997, as
amended by this Division, does not apply in relation to a
de facto relationship if a section 205ZG order isin forcein
relation to the relationship at the commencement.

(4) If asection 205ZG order that isin force at the commencement is
later set aside under section 205ZH(1)(a), (b), (c) or (d) of the
Family Court Act 1997, then the Family Court Act 1997, as
amended by this Division, appliesin relation to the de facto
relationship in relation to which the order was in force, only
from the time the order is set aside.

Division 7— Amendments about M agistrates Courts

36. Section 43 amended

(1) Section 43(1) isrepealed and the following subsection is
inserted instead —

(1) Thissection applies—
@ if—
(i) theMagistrates Court (the“court”) is
dealing with proceedings in which a
parenting order (other than a child
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(ii)

(iii)

or
(b) if —
(i)

(i1)

maintenance order) or an order relating
to the welfare of a child is sought; and

the respondent, in answer to the
application by which the proceedings
areinstituted, seeks an order different
from that sought in the application; and

the court is not constituted by a family
law magistrate;

the Magistrates Court (the “court”) is
dealing with proceedings that concern
property of atotal value exceeding the
ceiling amount; and

the respondent, in answer to the
application by which the proceedings
areinstituted, seeks an order different
from that sought in the application.

(2) After section 43(8) the following subsection isinserted —

(9) Inthissection —

“ceiling amount” has the same meaning asin
section 46(1AA) of the Family Law Act unless
otherwise prescribed in the regulations.
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37. Section 209A inserted

After section 209 the following section isinserted in Part 7 —

209A. Interpretation

In this Part —

“Chief Justice” has the same meaning asit hasin the
Supreme Court Act 1935;

“decree” includes —
(@ ajudgment or an order; and
(b) an order dismissing an application or
prosecution; and
(c) adecisionto not make an order; and
(d) adeclaration,
and in relation to a decree of the Family Court of

Western Australia, includes an order dismissing an
appeal from the Magistrates Court;

“judge’ means ajudge of the Supreme Court.

38. Sections 210A, 210AA and 210AB inserted

After section 210 the following sections are inserted —

210A. Non-federal jurisdictions— appeal from decr ee of
Magistrates Court constituted by a family law
magistrate

(1) Thissection appliesonly if the Magistrates Court is
constituted by a family law magistrate.

(2) Inrespect of the non-federal jurisdictions of the
Magistrates Court an appeal lies from a decree of the
court to the Court of Appeal, unless the decreeisan
interlocutory order.
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3)
(4)

(5)

(6)

(7)

(8)

(9)

Subsection (2) has effect subject to section 210AA.

The jurisdiction of the Court of Appeal inrelation to an
appeal under this section may, if the Chief Justice
considersthat it is appropriate, be exercised by asingle
judge.

Subsection (4) has effect subject to subsections (9) and
(12).

An appeal under this section isto beinstituted
within —
(8 thetime prescribed by the rules of the Supreme
Court; or

(b)  such further time asis alowed in accordance
with those rules.

On an appea under this section, the Court of Appeal
may affirm, reverse or vary the decree or decision the
subject of the appeal and may make such decree or
decision as, in the opinion of the court, ought to have
been made in the first instance, or may, if it considers
appropriate, order are-hearing on such terms and
conditions, if any, as it considers appropriate.

If, in dismissing an appeal under this section, the Court
of Appedl isof the opinion that the appeal does not
raise any question of general principle, it may give
reasons for its decision in short form.

A singlejudge or the Court of Appeal may —

(& joinor remove a party to an appeal under this
section; or

(b) make an order by consent disposing of an
appeal under this section (including an order for
costs); or
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(c) givedirections about the conduct of an appedl
under this section, including directions about —

(i) theuse of written submissions; and
(i)  limiting the time for oral argument.
(10) Therules of the Supreme Court may make provision
enabling matters of the kind mentioned in

subsection (9) to be dealt with, subject to conditions
prescribed by those rules, without an oral hearing.

(11) Applications of a procedura nature, including
applications —

(@ for an extension of time within which to
institute an appeal under this section; or

(b) for leave to amend the grounds of an appeal
under this section; or

(c) torenstate an appea under this section that,
because of the rules of the Supreme Court, was
taken to have been abandoned; or

(d) tostay an order of the Court of Appeal madein
connection with an appeal under this section; or

(e) for an extension of time within whichto file an
application for leave to appeal; or

(f) for security for costsin relation to an appeal; or

(g) toreinstate an appeal dismissed under a
provision of the rules of the Supreme Court; or

(h) to adjourn the hearing of an appeal; or

(i) to vacate the hearing date of an appeal; or

() toexpeditethe hearing of an appeal,
may be heard and determined by a single judge or by
the Court of Appeal.

(12) Therules of the Supreme Court may make provision
enabling applications of akind mentioned in
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(13)

(14)

210AA.

210AB.
N

subsection (11) to be dealt with, subject to conditions
prescribed by those rules, without an oral hearing.

An appeal does not lie to the Court of Appeal from a
decision of asingle judge exercising jurisdiction under
this section.

The single judge referred to in subsection (4), (9) or
(11) need not be a member of the Court of Appeal.

L eave to appeal needed in some casesreferred toin
section 210A

An appeal does not lie under section 210A from a
decree prescribed by the regulations except by leave
of —

(@ asinglejudge (who need not be a member of
the Court of Appea); or

(b) the Court of Appeal.

Case stated

If, in proceedings in the Magistrates Court, being
proceedings in which a decree to which section 210A
applies could be made, a question of law arises
which —

(@ thefamily court magistrate; and

(b) at least one of the parties,

wish to have determined by the Court of Appeal before
the proceedings are further dealt with —

(c) thefamily law magistrate must state the facts
and question in the form of a special case for
the opinion of the Court of Appeal; and

(d) the Court of Appeal must hear and determine
the question.
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(2) The Court of Appeal may draw from the facts and the
documents any inference, whether of fact or of law,
which could have been drawn from them by the family
law magistrate.

39. Section 211 amended

Section 211(1) is repealed and the following section is inserted
instead —

(1) Subsection (2) does not apply if the Magistrates Court
is constituted by afamily law magistrate, unless the
decreeis an interlocutory order and —

(@ theFamily Court of Western Australia has
granted leave to appeal; or

(b) thedecreeisadecree prescribed in the
regulations for the purposes of this paragraph.

40. Sections 211A and 211B inserted

After section 211 the following sections are inserted in Part 7 —

211A. Appeals, and applicationsfor leave, without oral
hearing

(1) Subject to subsection (2), an appeal under section 210A
or 211 may be dealt with without an oral hearing if all
the parties to the appeal consent to the appeal being
dealt with in that way.

(2) Subsection (1) does not apply to an appeal if the court
to which the appeal is made otherwise orders.

(3 A consent given under subsection (1) may only be
withdrawn with the leave of the court.
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211B. Power to dismiss appeal

If it appears to a court hearing an appeal under this Part
that the notice of the appeal does not disclose proper
grounds of appeal (whether generally, or in relation to
aparticular ground of appeal), the court may order that
the proceedings on the appeal be stayed or dismissed
(either generally or in relation to that ground).

41. Transitional provision

The Family Court Act 1997, as amended by section 36 of this
Act, appliesin relation to proceedings in a court (within the
meaning of that Act section 8) that have not been finally
determined before the commencement of that section, whether
the proceedings were instituted in the court before, on or after
the commencement of that section.

Division 8 — Amendmentsrelating to the Criminal Property
Confiscation Act 2000

42. Section 5 amended and consequential amendment

(1) Section5isamended by inserting in the appropriate
aphabetical positions —

(FLA s. 4(1))

“application for a confiscation declaration” means
any of the following —

(@ an application under section 30 of the
Criminal Property Confiscation Act 2000,
for adeclaration that property has been
confiscated;

(b) an application under section 27 of the
Criminal Property Confiscation Act 2000,
for a confiscable property declaration;
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(c) an application under section 32A(1) of the
Misuse of Drugs Act 1981 that a person be
declared adrug trafficker;

(FLA s. 4(1))
“confiscation declaration” means any of the
following —

(@ adeclaration under section 30 of the
Criminal Property Confiscation Act 2000
that property has been confiscated;

(b) aconfiscable property declaration under
section 27 of the Criminal Property
Confiscation Act 2000;

(c) adeclaration under section 32A(1) of the
Misuse of Drugs Act 1981 that apersonisa
drug trafficker;

(FLA s. 4(1))

“criminal confiscation order” means any of the
following —

(@ aconfiscation declaration;

(b) afreezing order, within the meaning of the
Criminal Property Confiscation Act 2000;
(c) afreezing notice, within the meaning of the
Criminal Property Confiscation Act 2000;
(FLA s. 4(1))

“DPP” meansthe Director of Public Prosecutions
appointed under the Director of Public
Prosecutions Act 1991;

(FLA s. 4(2))
“Registry Manager” means —
(@ inrelation to the Family Court of Western

Australia, the Principal Registrar of that
Court; and
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(b) inrelation to acourt other than the Family
Court of Western Australia, the principal
officer of the court or any other appropriate
officer of the court;

(2) Section 243(7) is amended by deleting “Director of Public
Prosecutions appointed under section 5 of the Director of Public
Prosecutions Act 1991.” and inserting instead —

“ DPP. ”.
43. Section 205ZH amended

Section 205ZH(1) is amended as follows:
(a) after paragraph (d) by deleting the comma and inserting
instead —
; or
(e) acriminal confiscation order has been madein
relation to property of the de facto partners or
either of them,

(b) after each of paragraphs (a) and (b) by inserting —
“oor .
44, Sections 205ZHA, 205ZHB, 205ZHC and 205ZHD inserted
After section 205ZH the following sections are inserted —

205ZHA. Notification of criminal confiscation ordersetc. —
FLA s. 79B
Q) If—
(@) aperson makes an application for an order,
under this Division, with respect to —

(i) the property of defacto partners, or
either of them; or
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(i)  the maintenance of ade facto partner;
and

(b) the person knows that the property of the
de facto partners, or either of them isthe
subject of —

(i) acriminal confiscation order; or
(i) an application for a confiscation
declaration,
the person must —

(c) disclosein the application the criminal
confiscation order or application for a
confiscation declaration; and

(d) giveto the court asealed copy of that order or
declaration.

Penalty: $5 500.

If —
(@) apersonisaparty to aproceeding under this
Division; and
(b) the person is naotified by the DPP that the

property of the de facto parties, or either of
them, is subject to —

(i) acriminal confiscation order; or

(i) anapplication for a confiscation
declaration,
the person must notify the Registry Manager in
writing of the criminal confiscation order or the
application for a confiscation declaration.

Penalty: $5 500.
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205ZHB. Court to stay proceedingsunder thisDivision
affected by criminal confiscation order etc. —
FLA s. 79C

(1) A court in which proceedings under this Division are
pending must stay those proceedingsif notified under
section 205ZHA in relation to the proceedings.

(2) A court may, before staying proceedings under
subsection (1), invite or require the DPP to make
submissions relating to staying the proceedings.

(3 A court must, on application of the DPP, stay
proceedings under this Division if the property of de
facto partners, or either of them, is subject to —

(@ acrimina confiscation order; or
(b) anapplication for a confiscation declaration.
(4) A court must notify the DPP if the court stays
proceedings under subsection (1) or (3).
(5) The DPP must notify the Registry Manager if —

(@ acriminal confiscation order ceasesto bein
force; or

(b) anorder is made under section 87 of the
Criminal Property Confiscation Act 2000 for
the release of property that has been
confiscated; or

(c) anapplication for a confiscation declaration is
finally determined.
(6) For the purposes of subsection (5), an application for a
confiscation declaration isfinally determined when —
(@) theapplication iswithdrawn; or

(b) if the application is successful, the resulting
confiscation declaration is made; or
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(c) if the application is unsuccessful, the time
within which an appeal can be made has
expired and any appeals have been finally
determined or otherwise disposed of.

205ZHC. Liftingastay — FLA s. 79D

(1) A court that stayed proceedings under section 205ZHB
must wholly or partialy lift the stay if —

(@) either party to the proceedings makes an
application for the stay to be lifted and the DPP
consents to such an application; or

(b) the DPP makes an application for the stay to be
lifted.

(2) A court that stayed proceedings under section 205ZHB
may, on its own motion, wholly or partially lift the stay
if the DPP consents to such amotion.

(3) Giving the Registry Manager written notice of the
DPP's consent under this section istaken to be the
giving of that consent, unless the court requires the
DPP to appear at the proceedings. The notice may be
given by the DPP or by a party to the proceedings.

205ZHD. Intervention by DPP — FLA s. 79E

(1) The DPP may intervenein any proceedings under this
Division in relation to which acourt is notified under
section 205ZHA, or in any proceedings under
section 205ZHB or 205ZHC in which the DPP is not
already a party.

(2) If the DPP intervenes, the DPP istaken to be a party to
the proceedings with all the rights, duties and liabilities
of a party.
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45, Sections 205Z X, 2052Y, 20527 and 205ZZA inserted in
Part 5A Division 3

After section 205ZW the following sections are inserted in
Part 5A Division 3 —

205ZX. Natification of criminal property confiscation order
etc. FLA —s. 90OM
1 If—

(@) aperson makes an application for an order
under Division 2, with respect to —

(i) theproperty of defacto partners, or
either of them; or

(i)  the maintenance of ade facto partner;
and

(b) the person knows that the property of the
de facto partners or either of them is subject
to—

(i) acriminal confiscation order; or
(i) anapplication for a confiscation
declaration,
the person must —

(c) disclosein the application the criminal
confiscation order or the application for a
confiscation declaration; and

(d) giveto the court asealed copy of that order or
application.

Penalty: $5 500.
2 If—

(@ apersonisaparty to aproceeding under
Division 2; and
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205ZY .

(1)

2

3)

(4)

(5)

(b) the personisnotified by the DPP that the
property of the de facto parties, or either of
them, is subject to —

(i) acriminal confiscation order; or
(i) anapplication for a confiscation
declaration,
the person must notify the Registry Manager in

writing of the criminal confiscation order or the
application for a confiscation declaration.

Penalty: $5 500.

Court to stay proceedings under Division 2 affected
by criminal confiscation order etc. — FLA s. 90N

A court in which proceedings under Division 2 are
pending must stay those proceedingsif notified under
section 205ZX in relation to the proceedings.

A court may, before staying proceedings under
subsection (1), invite or require the DPP to make
submissions relating to staying the proceedings.

A court must, on application of the DPP, stay
proceedings under Division 2 if the property of de facto
partners, or either of them, is subject to —

(@ acrimina confiscation order; or

(b) anapplication for a confiscation declaration.
A court must notify the DPP if the court stays
proceedings under subsection (1) or (3).
The DPP must notify the Registry Manager if —

(@ acriminal confiscation order ceasesto bein
force; or

(b) anorder is made under section 87 of the
Criminal Property Confiscation Act 2000 for
the release of property that has been
confiscated; or
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(c) anapplication for aconfiscation declaration is
finally determined.

(6) For the purposes of subsection (5), an application for a
confiscation declaration isfinally determined when —

(@) theapplication iswithdrawn; or

(b) if the application is successful, the resulting
confiscation declaration is made; or

(c) if theapplication is unsuccessful, the time
within which an appeal can be made has
expired and any appeals have been finally
determined or otherwise disposed of.

205ZZ. Liftingastay — FLA s. 90P

(1) A court that stayed proceedings under section 2052Y
must wholly or partialy lift the stay if —

(@) either party to the proceedings makes an
application for the stay to be lifted and the DPP
consents to such an application; or

(b) the DPP makes an application for the stay to be
lifted.

(2) A court that stayed proceedings under section 205ZY
may, on its own motion, wholly or partially lift the stay
if the DPP consents to such a motion.

(3) Giving the Registry Manager written notice of the
DPP's consent under this section istaken to be the
giving of that consent, unless the court requires the
DPP to appear at the proceedings.

(4) Noticeto the Registry Manager may be given by the
DPP or by a party to the proceedings.
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205ZZA. Intervention by DPP — FLA s. 90Q

(1) The DPP may intervenein any proceedings under
Division 2 in relation to which a court is notified under
section 205ZX, or in any proceedings under
section 205ZY or 205ZZ in which the DPP is not
already a party.

(2) If the DPP intervenes, the DPP istaken to be a party to
the proceedings with all the rights, duties and liabilities
of a party.

Divison 9 — Other amendments
Subdivision 1 — Parenting compliance regime

46. Section 91 amended

After section 91(3) the following subsection isinserted —

(4) Inthissection —
“proceedingsfor a parenting order” includes —

(@ proceedingsfor the enforcement of a
parenting order; and

(b) any other proceedingsin which a
contravention of a parenting order is alleged.
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47. Part 5 Division 13 Subdivision 1A inserted

After section 205F the following Subdivision isinserted in
Part 5 Division 13 —

Subdivision 1A — Court’s power s wher e contravention
without reasonable excuse not established

205FA. Court’spower tovary parenting order — FLA
s. 7TONEB

(1) A court may make an order varying a parenting order
if —

(@) proceedingsin relation to the parenting order
are brought before a court having jurisdiction
under thisAct and it isaleged in those
proceedings that a person (“therespondent”)
committed a contravention of the primary
order; and

(b) either —
(i) thecourt isnot satisfied that the

respondent has committed a
contravention of the parenting order; or

(i)  thecourt is satisfied that the respondent
has committed a contravention of the
parenting order but the respondent
proves that the respondent had a
reasonabl e excuse for the contravention.

(2) Subsection (1) applies whether the parenting order is
made before or after the commencement of this
Subdivision.
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48. Transitional provisions

(1) Inthissection —

“commencement” means the day on which this Subdivision
comes into operation;

“parenting order” hasthe same meaning asit hasin the
Family Court Act 1997.

(2) The Family Court Act 1997, as amended by this Subdivision,
appliesto —

(@ contraventions, and alleged contraventions, of parenting
orders whether occurring before, at or after the
commencement; and

(b) proceedingsin acourt (within the meaning of that Act
section 8) in which it is alleged that a person committed
a contravention of a parenting order whether those
proceedings are commenced before, at or after the
commencement.

Subdivision 2 — Costs and offers of settlement

49. Section 237 amended

Section 237(3)(f) isamended by deleting “, in accordance with
section 240 or otherwise,”.

50. Section 240 replaced

Section 240 is repealed and the following section is inserted
instead —

240. Offersof settlement — FLA s. 117C
(1) Thissection appliesto proceedings under this Act other
than the following proceedings —

(@) proceedings under section 235(1) or Division 6
or 12 of Part 5;
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(b) proceedings to enforce a decree or injunction
made under section 235 or Division 6 or 12 of
Part 5.

2 If—

(@) aparty to proceedings to which this section
applies makes an offer to the other party to the
proceedings to settle the proceedings; and

(b) the offer is made in accordance with any

relevant rules,

the fact that the offer has been made, or the terms of
the offer, must not be disclosed to a court in which the
proceedings are being heard except for the purposes of
the consideration by the court of whether it should
make an order as to costs under section 237(2) and the
terms of any such order.

(3) A judge or magistrate of a court mentioned in
subsection (2) is not disqualified from sitting in the
proceedings only because the fact that an offer has
been made is, contrary to that subsection, disclosed to
the court.

51. Savings provision

Despite the amendment effected by section 50, the Family
Court Act 1997, asin force immediately before the
commencement of this Subdivision, continues to apply in

respect of offersto settle proceedings made under section 240 of

that Act before the commencement of this Subdivision.
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Subdivision 3 — Suspension of sentences of imprisonment

52. Section 205Q amended

After section 205Q(4) the following subsection isinserted —

(4a) A court that sentences a person to imprisonment under
section 205L (5)(e) may —

(& suspend the sentence upon the terms and
conditions determined by the court; and

(b) terminate a suspension made under
paragraph (a).

53. Section 226 amended
Section 226(3)(d) is amended by inserting before “to” —

“ subject to subsection (4),

54, Section 227 amended

After section 227(4) the following subsection is inserted —

(4a) A court that sentences a person to imprisonment under
section 226(3)(d) may —

(@) suspend the sentence upon the terms and
conditions determined by the court; and

(b) terminate a suspension made under
paragraph (a).
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Subdivision 4 — Enfor cement (removal of information procedur €)

55. Section 205P amended

(1) Section 205P(3) to (8) are repealed and the following subsection
isinserted instead —

(3) If the court (whether or not constituted by the judge or
magistrate who made the community service order or
required the bond to be entered into in accordance with
section 2050) is satisfied that the person has, without
reasonabl e excuse, failed to comply with the order or
bond, the court may take action under subsection (9).

(2) Section 205P(11) isrepealed.

56. Section 230 amended

(1) Section 230(3) to (8) are repealed and the following subsection
isinserted instead —

(3) If the court (whether or not constituted by the judge or
magistrate who imposed the sentencing aternative) is
satisfied that the person has, without reasonable
excuse, failled to comply with —

(@ thesentencing aternative; or

(b) any requirements madein relation to the
sentencing alternative,

the court may take action under subsection (9).

(2) Section 230(11) isrepealed.
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57. Savings provision

Despite the amendments effected by this Subdivision, the
Family Court Act 1997, asin force immediately before the
commencement of this Subdivision, continues to apply to
failures to comply with orders, bonds or sentencing alternatives
made or imposed under that Act before the commencement of
this Subdivision.

Subdivision 5— Private ar bitration
58. Section 60B amended
Section 60B(3) is amended in the definition of “dispute” as
follows:
(@) by deleting paragraph (@) and inserting instead —

(@ Part 5A proceedings or proceedings under
section 221; or

(b) after paragraph (b) by inserting —
“oor

Subdivision 6 — Change of venue
59. Section 46A inserted
After section 46 the following section isinserted in Part 3 —

46A. Change of venue— FLA s. 27A

The Court, the Magistrates Court or a judge may, at
any stage of aproceeding in the Court or Magistrates
Court, direct that the proceeding or a part of the
proceeding be conducted or continued at a place
specified in the order, subject to such conditions (if
any) asthe Court, Magistrates Court or judge imposes.
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Subdivision 7 — Definition of disposition
60. Section 222 amended

Section 222(5) is amended by del eting the definition of
“disposition” and inserting instead —

“digposition” includes —
(@ asdeorgift;and
(b) theissue, grant, creation, transfer or
cancellation of, or avariation of the rights
attaching to, an interest in a company or a
trust;
“interest” —
(@ inacompany includes—
(i) asharein or debenture of the
company; and

(i) anoption over asharein or debenture
of the company (whether the share or
debenture isissued or not);

and
(b) inatrustincludes—
(i) abeneficia interest in the trust; and

(ii) theinterest of a settlor in property
subject to the trust; and

(iif) apower of appointment under the
trust; and

(iv) apower torescind or vary aprovision
of, or to rescind or vary the effect of
the exercise of a power under, the
trust; and

(v) aninterest that is conditional,
contingent or deferred.
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61. Savings provision

Despite the amendments effected by section 60, the Family
Court Act 1997, asin force immediately before the
commencement of that section, continues to apply to
dispositions made under that Act before the commencement of
that section.

Subdivision 8 — Recovery of amounts paid under
maintenance orders

62. Part 5 Division 7 Subdivision 7 inserted

After section 132 the following Subdivision isinserted —

Subdivision 7 — Recovery of amounts paid under
maintenance orders

132A. Recovery of amounts paid, and property
transferred or settled, under maintenance orders—
FLA s. 66X

(1) Thissection appliesif —

(@ acourt has at any time purported to make an
order (“the purported order”) of akind
referred to in section 126(1)(a), (b) or (c)
requiring a person (* the maintenance
provider”) to pay an amount, or to transfer or
settle property, by way of maintenance for a
child; and

(b) the maintenance provider has —

(i) paid another person an amount or
amounts; or

(i) transferred or settled property,

in compliance, or partial compliance, with the
purported order; and
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(c) acourt has determined that the maintenance
provider is not a parent or step-parent of the
child.

(2) If the maintenance provider appliesto a court for an
order under this subsection, the court must make such
order asit considers just and equitable in the
circumstances, for —

(& if the purported order was of akind referred to
in section 126(1)(a) or (b), the repayment to the
maintenance provider, by the person to whom
the amount or amounts referred toin
subsection (1)(b)(i) were paid, of an amount up
to, or equal to, that amount or the sum of those
amounts; or

(b) if the purported order was of the kind referred
to in section 126(1)(c), the return to the
maintenance provider of —

(i) theproperty referredtoin
subsection (1)(b)(ii); or

(i) anamount up to, or equal to, the value
of that property.

(28) A court may only order the repayment of an amount
that isless than the amount, or the sum of the amounts,
referred to in subsection (1)(b)(i), or the return of an
amount that is less than the value of the property
referred to in subsection (1)(b)(ii), in exceptional
circumstances.

(3) If the purported order was of the kind referred toin
section 126(1)(c) and the court that made the order did
w JE—

(@ inpart by way of providing maintenance for the
child; and

(b) inpart for some other purpose,
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the reference in subsection (2)(b) to the property, or the
value of the property, referred to in

subsection (1)(b)(ii) is taken to be areference to that
property, or the value of that property, only to the
extent to which that property was transferred or settled
by way of providing maintenance for the child.

(4) Without limiting subsection (2)(b), the orders that a
court may make under that paragraph include the
following —

(@ anorder that a specified payment be made;

(b) anorder that a specified transfer or settlement
of property be made;

(c) anorder that any necessary instrument be
executed, and that such documents of title be
produced and such other things be done, as are
necessary to enable an order to be carried out
effectively or to provide security for the due
performance of an order.

(5) Anamount paid to the Commonwealth under the Child
Support (Registration and Collection) Act section 30 is
to be taken, for the purposes of this section, to have
been paid to the person to whom, apart from that
section, the amount would have been payable.
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Subdivision 9 — Other miscellaneous amendments
63. Section 5 amended
Section 5 is amended by inserting in the appropriate
a phabetical position —
(FLA s. 4(1)
“child representative” means a person who represents
achild in proceedings under an appointment made
under a court order under section 171(2);
64. Section 55 amended
Section 55(1) is amended by deleting “, prepared in accordance
with therules,”.
65. Section 57 amended
Section 57(2) is repealed and the following subsection is
inserted instead —
(2) ThePrincipal Registrar must make arrangements for
the dispute to be mediated.
66. Section 59 amended
(1) Section 59(1) isamended by deleting “and in accordance with
any relevant rules’.
(2) Section 59(3) is amended by deleting “in accordance with the
rules’.
67. Section 61 amended
Section 61(2) isamended by deleting “, prepared in accordance
with therules,”.
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68.

)

2

Section 64 amended and transitional provision

Section 64(2) is amended by deleting “ subsection (3)” and
inserting instead —

subsections (3) and (4) .

After section 64(3) the following subsections are inserted —

(4)

()

Subsection (2) does not apply to the following —

@
(b)

an admission by an adult that indicates that a
child has been abused or is at risk of abuse;

adisclosure by a child that indicates that the
child has been abused or is at risk of abuse,

unless, in the opinion of the court, there is sufficient
evidence of the admission or disclosure available to the
court from other sources.

In this section —
“abuse”, inrelation to achild, means —

@

(b)

an assault, including a sexual assault, of the
child which is an offence under alaw,
written or unwritten, in force in the State or
Territory in which the act constituting the
assault occurs; or

aperson involving the child in a sexual
activity with that person or another personin
which the child is used, directly or indirectly,
as asexual object by the first-mentioned
person or the other person, and where there
isunequal power in the relationship between
the child and the first-mentioned person;

“child” means a person who is under 18 years of age.
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(3) The Family Court Act 1997, as amended by this section, does
not apply to, or in respect of admissions or disclosures made
under that Act before the commencement of this section.
69. Section 169 amended
Section 169(2) is amended by deleting “, in accordance with any
relevant rules,”.
70. Section 205J amended and transitional provision
(1) Section 205J is amended by inserting before “Evidence” the
subsection designation “(1)”.
(2) Attheend of section 205J the following subsections are
inserted —
(2) Subsection (1) does not apply to the following —
(@ anadmission by an adult that indicates that a
child has been abused or is at risk of abuse;
(b) adisclosure by achild that indicates that the
child has been abused or is at risk of abuse,
unless, in the opinion of the court, there is sufficient
evidence of the admission or disclosure available to the
court from other sources.
(3) Inthissection—
“abuse’, inrelation to a child, means —

(@ anassault, including a sexual assault, of the
child which is an offence under a law,
written or unwritten, in force in the State or
Territory in which the act constituting the
assault occurs; or

(b) apersoninvolving the child in a sexua
activity with that person or another personin
which the child is used, directly or indirectly,
as asexual object by the first-mentioned
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person or the other person, and where there
isunequal power in the relationship between
the child and the first-mentioned person;

“child” means a person who is under 18 years of age.

(3 TheFamily Court Act 1997, as amended by this section, does
not apply to, or in respect of admissions or disclosures made
under that Act before the commencement of this section.

71. Section 205H amended

Section 205H(4) is amended by deleting “, in accordance with
therules,”.

72. Section 205ZB amended

Section 205ZB(1) is amended by deleting “one year” and
inserting instead —

2 years
73. Section 212 amended

Section 212(5) is amended by deleting “ or magistrate” and
inserting instead —

“ , Principal Registrar, Registrar or magistrate
74, Section 222 amended

After section 222(4) the following subsection isinserted —

(4a) Inaddition to the powers acourt referred to in
subsection (1) has under this section, such a court may
also do any or all of thethingslisted in
section 205Z1(1).
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75.

76.

77.

(1)

2

Section 222A amended

Section 222A(2) is repealed and the following subsection is
inserted instead —

(2) Thissection does not affect the operation of —
(@ Part5Division 13; or
(b) Part 10 Division 2; or
(c) Part10A.

Section 226 amended
Section 226(3)(b) is amended by inserting after “sentence” —
“ byorder 7.

Section 237 amended and transitional provision

Section 237(2) is amended by deleting “subsection (3)” and
inserting instead —

“  subsections (3), (5) and (6) .

After section 237(3) the following subsections are inserted —

(4) Toavoid doubt, in proceedingsin which achild
representative has been appointed, the court may make
an order under subsection (2) asto costs or security for
costs, whether by way of interlocutory order or
otherwise, to the effect that each party to the
proceedings bears, in such proportion as the court
considers just, the costs of the child representativein
respect of the proceedings.
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(5) However, in proceedingsin which achild
representative has been appointed, if —

(@ aparty to the proceedings has received legal aid
in respect of the proceedings; or

(b) the court considers that a party to the
proceedings would suffer financial hardship if
the party had to bear a proportion of the costs
of the child representative,

the court must not make an order under subsection (2)
against that party in relation to the costs of the child
representative.

(6) Inconsidering what order (if any) should be made
under subsection (2) in proceedings in which achild
representative has been appointed, a court must
disregard the fact that the child representative is funded
under alegal aid scheme or service established under a
Commonwealth, State or Territory law or approved
under the Family Law Act.

(3) The Family Court Act 1997, as amended by this section, does
not apply to, or in respect of, proceedings instituted under that
Act before the commencement of this section.

78. Section 238 amended

(1) Section 238(1)(a) is amended by deleting “ section 226" and
inserting instead —

“  Part 5Divison13 ".

(2) Section 238(1)(c) isamended by deleting “ section 226" and
inserting instead —

“ Part 5Divison13 ".
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79. Section 243 amended

Section 243(8) is amended as follows:

(@ inparagraph (da) by deleting “the display of anoticein
the premises of a court that lists” and inserting
instead —

“ thepublication by acourt of listsof ”;

(b) after paragraph (f) by deleting the full stop and inserting
instead —

, or

(g thepublication of accounts of proceedings,
where those accounts have been approved by a
court.

(c) after each of paragraphs (@) to (da) by inserting —
13 or ”
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Part 3— Amendments about shared parental
responsibilities
Divison 1 — Amendments about shared parental
responsibilities
80. Section 5 amended

Section 5 is amended as follows:
(@) by inserting before “In” the subsection designation

‘W

(b) by deleting the definitions of “family violence” and
“relative’;

(c) by inserting in the appropriate alphabetical positions —

(FLA s. 4(1))

“Aboriginal child” means achild who is a descendant
of the Aboriginal people of Australia;

(FLA s. 4(1))

“Aboriginal or Torres Strait Islander culture’, in
relation to achild —

(@ meansthe culture of the Aboriginal or Torres
Strait Islander community or communities to
which the child belongs; and

(b) includes Aboriginal or Torres Strait Islander
lifestyle and traditions of that community or
communities;

(FLA s. 4(1))

“family violence” means conduct, whether actual or
threatened, by a person towards, or towards the
property of, amember of the person’s family that
causes that or any other member of the person’s
family reasonably to fear for, or reasonably to be
apprehensive about, his or her personal wellbeing
or safety;
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(FLA s. 4(1))

“major long-term issues’ has the meaning given by
section 7A,;

(FLA s. 4(1))
“Part 5 Order” means an order made under Part 5;
(FLA s. 4(1))
“relative’, of achild —
(@ inPart5, means—
(i) astep-parent of the child; or

(i) abrother, sister, half-brother,
half-sister, step-brother or step-sister
of the child; or

(i) agrandparent of the child; or
(iv) anuncle or aunt of the child; or
(v) anephew or niece of the child; or
(vi) acousin of the child;
and
(b) insection 6, has the meaning given by

section 7;

(FLA s. 4(1))

“Torres Strait Ilander child” meansachild whoisa
descendant of the Indigenous inhabitants of the
Torres Strait |lands;

(d) attheend of section 5 by inserting the following
subsections —

(2) A referenceinthis Act to a person who has parental
responsibility for a child is areference to a person
who —

(@ hassomeor al of that responsibility solely;
or
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(b) sharessomeor all of that responsibility with
another person.

(3 A referencein this Act to a person who shares parenta
responsibility for a child with another personisa
reference to a person who shares some or all of the
parental responsibility for the child with that other
person.

81. Heading inserted in Part 5 Division 1

After the heading to Part 5 Division 1 the following heading is
inserted —

Subdivision 1 — Objects and principles

82. Section 66 replaced

Section 66 is repealed and the following section is inserted
instead —

66. Object of Part and principlesunderlying it — FLA
s. 60B

(1) Theobjects of this Part are to ensure that the best
interests of children are met by —

(@ ensuring that children have the benefit of both
of their parents having a meaningful
involvement in their lives, to the maximum
extent consistent with the best interests of the
child; and

(b) protecting children from physical or
psychological harm from being subjected to, or
exposed to, abuse, neglect or family violence;
and
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(c) ensuring that children receive adequate and
proper parenting to help them achieve their full
potential; and

(d) ensuring that parents fulfil their duties, and
meet their responsibilities, concerning the care,
welfare and development of their children.

(2) The principles underlying these objects are that (except
when it is or would be contrary to a child' s best
interests) —

(@ children have theright to know and be cared for
by both their parents, regardless of whether
their parents are married, separated, have never
married or have never lived together; and

(b) children have aright to spend time on aregular
basis with, and communicate on aregular basis
with, both their parents and other people
significant to their care, welfare and
development (such as grandparents and other
relatives); and

(c) parentsjointly share duties and responsibilities
concerning the care, welfare and devel opment
of their children; and

(d) parents should agree about the future parenting
of their children; and

(e) children have aright to enjoy their culture
(including the right to enjoy that culture with
other people who share that culture).

(3) For the purposes of subsection (2)(e), an Aboriginal
child’ sor Torres Strait Islander child s right to enjoy
his or her Aboriginal or Torres Strait Islander culture
includes the right —

(& to maintain a connection with that culture; and
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(b) to have the support, opportunity and
encouragement necessary —

(i) toexplorethe full extent of that culture,
consistent with the child’ s age and
developmental level and the child’'s
views; and

(i) to develop apositive appreciation of
that culture.

83. Subdivisions2 and 3inserted in Part 5 Division 1

After section 66 the following Subdivisions are inserted in
Part 5 Division 1 —

Subdivision 2 — Best interests of the child

66A.  Child’ sbest interests paramount consideration in
making a parenting order — FLA s. 60CA

In deciding whether to make a particular parenting
order inrelation to a child, a court must regard the best
interests of the child as the paramount consideration.

66B. Proceedings to which Subdivision applies— FLA
s. 60CB

(1) ThisSubdivision appliesto any proceedings under this
Part in which the best interests of a child are the
paramount consideration.

(2) This Subdivision also applies to proceedings, in
relation to a child, to which section 80(2) or (6) or 176
applies.
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66C. How a court determineswhat isin a child’s best
interests— FLA s. 60CC

(1) Subject to subsection (6), in determining what isin the
child’s best interests, the court must consider the
matters set out in subsections (2) and (3).

(2) The primary considerations are —

(8 the benefit to the child of having a meaningful
relationship with both of the child’s parents;
and

(b) the need to protect the child from physical or
psychological harm from being subjected to, or
exposed to, abuse, neglect or family violence.

(3) Additional considerations are —

(@ any viewsexpressed by the child and any
factors (such asthe child’s maturity or level of
understanding) that the court thinks are relevant
to the weight it should give to the child s views;
and

(b) the nature of the relationship of the child
with —
(i) each of the child s parents; and
(i)  other persons (including any
grandparent or other relative of the
child);
and
(c) thewillingness and ability of each of the child’s
parents to facilitate, and encourage, a close and
continuing relationship between the child and
the other parent; and
(d) thelikely effect of any changesin the child's

circumstances, including the likely effect on the
child of any separation from —

(i) either of hisor her parents; or
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(€)

(f)

(9)

(h)

(i) any other child, or other person
(including any grandparent or other
relative of the child), with whom he or
she has been living;

and

the practical difficulty and expense of a child
spending time with and communicating with a
parent and whether that difficulty or expense
will substantially affect the child’ sright to
maintain persona relations and direct contact
with both parents on aregular basis; and

the capacity of —
(i) each of the child s parents; and
(i) any other person (including any
grandparent or other relative of the
child),

to provide for the needs of the child, including
emotional and intellectual needs; and

the maturity, sex, lifestyle and background
(including lifestyle, culture and traditions) of
the child and of either of the child’'s parents,
and any other characteristics of the child that
the court thinks are relevant; and

if the child isan Aboriginal child or aTorres
Strait I1slander child —

(i) thechild’ sright to enjoy hisor her
Aboriginal or Torres Strait Islander
culture (including the right to enjoy that
culture with other people who share that
culture); and

(i) thelikely impact any proposed
parenting order under this Part will have
on that right;

and
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(i) the attitude to the child, and to the
responsibilities of parenthood, demonstrated by
each of the child’ s parents; and

() anyfamily violence involving the child or a
member of the child’s family; and

(k) any family violence order that appliesto the
child or amember of the child’'s family, if —

(i) theorderisafina order; or
(i)  the making of the order was contested
by a person;
and

()  whether it would be preferable to make the
order that would be least likely to lead to the
institution of further proceedingsin relation to
the child; and

(m) any other fact or circumstance that the court
thinksisrelevant.

(4) Without limiting subsection (3)(c) and (i), the court
must consider the extent to which each of the child's
parents has fulfilled, or failed to fulfil, his or her
responsibilities as a parent and, in particular, the extent
to which each of the child’s parents —

(@ hastaken, or failed to take, the opportunity —

(i) to participate in making decisions about
major long-term issues in relation to the
child; and

(i)  to spend time with the child; and
(ili)  to communicate with the child;
and
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(b) hasfacilitated, or failed to facilitate, the other
parent —
(i) participating in making decisions about
major long-term issues in relation to the
child; and

(i)  spending time with the child; and
(ilf)  communicating with the child;
and

(c) hasfulfilled, or failed to fulfil, the parent’s
obligation to maintain the child.

(5) If the child s parents have separated, the court must, in
applying subsection (4), have regard, in particular, to
events that have happened, and circumstances that have
existed, since the separation occurred.

(6) If the court is considering whether to make an order
with the consent of all the parties to the proceedings,
the court may, but is not required to, have regard to all
or any of the matters set out in subsection (2) or (3).

(7) For the purposes of subsection (3)(h), an Aboriginal
child’sor aTorres Strait Islander child’ s right to enjoy
his or her Aboriginal or Torres Strait Islander culture
includes the right —

(8 to maintain a connection with that culture; and

(b) to have the support, opportunity and
encouragement necessary —

(i) toexplorethe full extent of that culture,
consistent with the child’ s age and
developmental level and the child’'s
views; and

(i) to develop apositive appreciation of
that culture.
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66D.

(1)

(2)

66E.

66F.

(1)

2

How the views of a child are expressed — FLA
s. 60CD

A court required under section 66C(3)(a) to consider
any views expressed by a child in deciding whether to
make a particular parenting order in relation to the
childisto inform itself of the views expressed by a
child in accordance with this section.

The court may inform itself of views expressed by a
child —
(@ by having regard to anything contained in a
report given to the court under section 73(2); or
(b) by making an order under section 164 for the

child’ sinterestsin the proceedings to be
independently represented by alawyer; or

(c) subject to the rules, by such other means as the
court thinks appropriate.

Children not required to expressviews— FLA
s. 60CE

Nothing in this Part permits the court or any person to
require the child to express hisor her viewsin relation
to any matter.

Informing court of relevant family violence
orders— FLA s. 60CF

If aparty to the proceedings is aware that afamily
violence order applies to the child, or amember of the
child’ s family, that party must inform the court of the
family violence order.

If aperson who is not a party to the proceedingsis
aware that afamily violence order applies to the child,
or amember of the child' s family, that person may
inform the court of the family violence order.
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(3) Failureto inform the court of the family violence order
does not affect the validity of any order made by the
court.

66G. Court to consider risk of family violence— FLA
s. 60CG

(1) Inconsidering what order to make, the court must, to
the extent that it is possible to do so consistently with
the child’ s best interests being the paramount
consideration, ensure that the order —

(@) isconsistent with any family violence order;
and

(b) does not expose a person to an unacceptable
risk of family violence.

(2) For the purposes of subsection (1)(b), the court may
include in the order any safeguards that it considers
necessary for the safety of those affected by the order.

Subdivision 3— Family dispute resolution

66H.  Attending family dispute resolution before applying
for Part 5Order — FLA s. 60l

(1) Inthissection—

“dispute resolution provisions of therules’ means
the provisions of the Family Law Rules 2004 of
the Commonwealth referred to in section 601(12)
of the Family Law Act to the extent, if any, that
those rules are adopted by the rules under this Act.

(2) Theobject of thissection isto ensurethat all persons
who have a dispute about matters that may be dealt
with by a Part 5 Order make a genuine effort to resolve
that dispute by family dispute resolution before the
Part 5 Order is applied for.

As at 04 Jul 2006 No. 35 of 2006 page 81

Extract from www.slp.wa.gov.au, see that website for further information



Family Legislation Amendment Act 2006

Part 3
Division 1
s. 83

Amendments about shared parental responsibilities
Amendments about shared parental responsibilities

3

(4)

()

(6)

(")

The dispute resolution provisions of the rules (with
such modifications as are necessary) must be complied
with before an application is made under this Act for a
parenting order if the application is made —

(& on or after the commencement of this section;
and

(b) before 1 July 2007.

Subsections (6) to (10) apply to an application for a
Part 5 Order in relation to achild if —

(@) theapplication is made on or after 1 July 2007
and before the date fixed by Proclamation for
the purposes of this paragraph; and

(b) none of the parties to the proceedings on the
application has applied, before 1 July 2007, for
aPart 5 Order in relation to the child.

Subsections (6) to (10) apply to all applications for a
Part 5 Order in relation to a child that are made on or
after the date fixed by Proclamation for the purposes of
this subsection.

Subject to subsection (8), a court must not hear an
application for a Part 5 Order in relation to a child
unless —

(@ theapplicant filesin the court a certificate
given to the applicant by afamily dispute
resolution practitioner under subsection (7); and

(b) thecertificateisfiled with the application for
the Part 5 Order.

A family dispute resolution practitioner may give one
of these kinds of certificates to a person —

(@) acertificate to the effect that the person did not
attend family dispute resolution with the
practitioner and the other party or partiesto the
proceedings in relation to the issue or issues
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that the order would deal with, but the person’s
failure to do so was due to the refusal, or the
failure, of the other party or partiesto the
proceedings to attend,;

(b) acertificate to the effect that the person did not
attend family dispute resolution with the
practitioner and the other party or partiesto the
proceedings in relation to the issue or issues
that the order would deal with, because the
practitioner considers, having regard to the
matters prescribed by the regulations for the
purposes of this paragraph, that it would not be
appropriate to conduct the proposed family
dispute resolution;

(c) acertificate to the effect that the person
attended family dispute resolution with the
practitioner and the other party or partiesto the
proceedings in relation to the issue or issues
that the order would deal with, and that all
attendees made a genuine effort to resolve the
iSSue or issues,

(d) acertificate to the effect that the person
attended family dispute resolution with the
practitioner and the other party or partiesto the
proceedings in relation to the issue or issues
that the order would deal with, but that the
person, the other party or another of the parties
did not make a genuine effort to resolve the
iSsue or issues.

(8) Subsection (6) does not apply to an application for a
Part 5 Order in relation to achild if —
(8 theapplicant isapplying for the order —

(i) to be made with the consent of al the
parties to the proceedings; or
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(i)  inresponse to an application that
another party to the proceedings has
made for aPart 5 Order;

or
(b) thecourt is satisfied that there are reasonable
grounds to believe that —
(i) there has been abuse of the child by one
of the parties to the proceedings; or
(i) therewould be arisk of abuse of the
child if there were to be adelay in
applying for the order; or
(iii)  there has been family violence by one of
the parties to the proceedings; or

(iv) thereisarisk of family violence by one
of the parties to the proceedings;

or
(c) adll thefollowing conditions are satisfied —

(i) theapplicationismadeinrelationto a
particular issue;

(i) aPart 5 Order has been made in relation
to that issue within the period of
12 months before the application is
made;

(iii)  the application ismadeinrelationto a
contravention of the order by a person;

(iv) thecourt is satisfied that there are
reasonabl e grounds to believe that the
person has behaved in away that shows
aserious disregard for his or her
obligations under the order;

or
(d) theapplication is made in circumstances of
urgency; or
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(e) oneor more of the parties to the proceedingsis
unable to participate effectively in family
dispute resolution (whether because of an
incapacity of some kind, physical remoteness
from dispute resolution services or for some
other reason); or

(f) other circumstances specified in the regul ations
are satisfied.

9 If—
(@) aperson appliesfor aPart 5 Order; and

(b) the person does not, before applying for the
order, attend family dispute resolution with a
family dispute resolution practitioner and the
other party or partiesto the proceedingsin
relation to the issue or issues that the order
would deal with; and

(c) subsection (6) does not apply to the application
because of subsection (8),

the court must consider making an order that the person
attend family dispute resolution with a family dispute
resolution practitioner and the other party or partiesto
the proceedingsin relation to that issue or those issues.

(10) Thevalidity of —

(@ proceedings on an application for aPart 5
Order; or

(b) any order made in those proceedings,

is not affected by afailure to comply with
subsection (6) in relation to those proceedings.
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66l . Family disputeresolution not attended because of
child abuse or family violence— FLA s. 60J
1) If—

(@ section 66H(6) to (10) apply to an application
for aPart 5 Order (see section 66H(4) and (5));
and

(b) section 66H(6) does not apply to the application
because the court is satisfied that there are
reasonable grounds to believe that —

(i) there has been abuse of the child by one
of the parties to the proceedings; or

(if)  there has been family violence by one of
the parties to the proceedings,

acourt must not hear the application unless the
applicant has indicated in writing that the applicant has
received information from afamily counsellor or
family dispute resolution practitioner about the services
and options (including aternatives to court action)
available in circumstances of abuse or violence.

(2) Subsection (1) does not apply if the court is satisfied
that there are reasonable grounds to believe that —

(@ therewould be arisk of abuse of the child if
there were to be adelay in applying for the
order; or

(b) thereisarisk of family violence by one of the
parties to the proceedings.

(3) Thevalidity of —

(@ proceedings on an application for aPart 5
Order; or

(b) any order made in those proceedings,

is not affected by afailure to comply with
subsection (1) in relation to those proceedings.

page 86 No. 35 of 2006 As at 04 Jul 2006

Extract from www.slp.wa.gov.au, see that website for further information



Family Legislation Amendment Act 2006

Amendments about shared parental responsibilities Part 3
Amendments about shared parental responsibilities Division 1
s. 83

4 If—

(8 theapplicant indicates in writing that the
applicant has not received information about
the services and options (including alternatives
to court action) available in circumstances of
abuse or violence; and

(b)  subsection (2) does not apply,

the executive manager of the court concerned must
ensure that the applicant isreferred to afamily
counsellor or family dispute resolution practitioner in
order to obtain information about those matters.

66J. Court to take prompt action in relation to
allegations of child abuse or family violence— FLA
S. 60K

(1) Thissection appliesif —
(@ anapplication ismadeto acourt for aPart 5
Order inrelation to a child; and

(b) adocument isfiled in the court, on or after the
commencement of this section, in relation to
the proceedings for the order; and

(c) thedocument alleges as a consideration that is
relevant to whether the court should grant or
refuse the application, that —

(i) there has been abuse of the child by one
of the parties to the proceedings; or

(i) therewould be arisk of abuse of the
child if there were to be adelay in
applying for the order; or

(iii)  there has been family violence by one of
the parties to the proceedings; or

(iv) thereisarisk of family violence by one
of the parties to the proceedings;

and
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(d) the document is adocument of the kind
prescribed by the rules for the purposes of this
paragraph.

(2) A court must —

(@ consider what interim or procedural orders (if
any) should be made —

(i) toenable appropriate evidence about the
allegation to be obtained as
expeditiously as possible; and

(i)  to protect the child or any of the parties
to the proceedings;

and

(b) make such orders of that kind as the court
considers appropriate; and

(c) deal with theissuesraised by the allegation as
expeditiously as possible.

(3) A court must take the action required by
subsection (2)(a) and (b) —
(@) assoon as practicable after the document is
filed; and
(b) if itisappropriate having regard to the
circumstances of the case, within 8 weeks after
the document isfiled.

(4) Without limiting subsection (2)(a)(i), the court must
consider whether orders should be made under
section 202K to obtain reports from prescribed
government agenciesin relation to the allegations.

(5) Without limiting subsection (2)(a)(ii), the court must
consider whether orders should be made, or an
injunction granted, under section 235.

(6) A failureto comply with aprovision of this section in
relation to an application does not affect the validity of
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any order made in the proceedingsin relation to the
application.

84. Sections 70A and 70B inserted

After section 70 the following sections are inserted —

70A.  Presumption of equal shared parental responsibility
when making parenting orders— FLA s. 61DA

(1) When making a parenting order in relation to a child,
the court must apply a presumption that it isin the best
interests of the child for the child' s parentsto have
equal shared parental responsibility for the child.

(2) The presumption does not apply if there are reasonable
grounds to believe that a parent of the child (or a
person who lives with a parent of the child) has
engaged in —

(@ abuse of the child or another child who, at the
time, was a member of the parent’ s family (or
that other person’s family); or

(b) family violence.

(3 When the court is making an interim order, the
presumption applies unless the court considers that it
would not be appropriate in the circumstances for the
presumption to be applied when making that order.

(4) The presumption may be rebutted by evidence that
satisfies the court that it would not be in the best
interests of the child for the child' s parentsto have
equal shared parental responsibility for the child.

As at 04 Jul 2006 No. 35 of 2006 page 89

Extract from www.slp.wa.gov.au, see that website for further information



Family Legislation Amendment Act 2006

Part 3 Amendments about shared parental responsibilities
Division 1 Amendments about shared parental responsibilities
s. 85

70B.  Application of presumption of equal shared
parental responsibility after interim parenting
order made— FLA s. 61DB

If thereis an interim parenting order in relation to a
child, the court must, in making afinal parenting order
in relation to the child, disregard the allocation of
parental responsibility made in the interim order.

85. Section 71A inserted

After section 71 the following section isinserted in Part 5
Division 2 —

71A.  Application to Aboriginal or Torres Strait Islander
children — FLA s. 61F
In—

(@ applying this Part to the circumstances of an
Aboriginal or Torres Strait Islander child; or

(b) identifying a person or persons who have
exercised, or who may exercise, parental
responsibility for such achild,

the court must have regard to any kinship obligations,
and child-rearing practices, of the child’s Aboriginal or
Torres Strait Islander culture.

86. Section 73 amended

After section 73(3) the following subsections are inserted —

(38) A family consultant who is directed to give the court a
report on a matter under subsection (2) must —

() ascertain the views of the child in relation to
that matter; and

page 90 No. 35 of 2006 As at 04 Jul 2006

Extract from www.slp.wa.gov.au, see that website for further information



Family Legislation Amendment Act 2006

Amendments about shared parental responsibilities Part 3
Amendments about shared parental responsibilities Division 1
s. 87

(b) includethe views of the child on that matter in
the report.

(3b)  Subsection (3a) does not apply if complying with that
subsection would be inappropriate because of —
(@ thechild'sage or maturity; or
(b) some other specia circumstance.

87. Section 76 amended

(1) Section 76(1) is amended asfollows:
(a) after paragraph (b) by inserting —

(ba) issigned by the parents of the child; and
(bb) isdated; and

(b) after paragraph (a) by inserting —
“ and .

(2) Section 76(2) is repealed and the following subsections are
inserted instead —

(1a) Anagreement isnot a parenting plan unlessit is made
free from any threat, duress or coercion.

(2) A parenting plan may deal with one or more of the

following —
(@) the person or persons with whom a child isto
live;

(b) thetimeachildisto spend with another person
or other persons;

(c) theallocation of parental responsibility for a
child;
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(d) if 2 or more persons are to share parental
responsibility for a child, the form of
consultations those persons are to have with
one another about decisions to be made in the
exercise of that responsibility;

(e) thecommunication achildisto have with
another person or other persons,

(f) maintenance of achild;

(g theprocessto be used for resolving disputes
about the terms or operation of the plan;

(h) the processto be used for changing the plan to
take account of the changing needs or
circumstances of the child or the parties to the
plan;

(1) any aspect of the care, welfare or development
of the child or any other aspect of parental
responsibility for a child.

(28) The person referred to in subsection (2) may be, or the
persons referred to in that subsection may include,
either a parent of the child or a person other than the
parent of the child (including a grandparent or other
relative of the child).

(2b)  Without limiting subsection (2)(c), the plan may deal
with the allocation of responsibility for making
decisions about major long-term issues in relation to
the child.

(2c) The communication referred to in subsection (2)(e)
includes (but is not limited to) communication by —

(@ letter; and
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(b) telephone, email or any other electronic means.

88. Section 78A replaced

Section 78A isrepealed and the following section isinserted
instead —

78A.  Obligationsof advisers— FLA s. 63DA

(1) If anadviser gives advice or assistance to peoplein
relation to parental responsibility for achild following
the breakdown of the relationship between those
people, the adviser must —

(@ inform them that they could consider entering
into a parenting plan in relation to the child,;
and

(b) inform them about where they can get further
assistance to develop a parenting plan and the
content of the plan.

(2) If an adviser gives advice to people in connection with
the making by those people of a parenting planin
relation to a child, the adviser must —

(@ inform them that, if the child spending equal
time with each of themis—

(i) reasonably practicable; and
(if) inthe best interests of the child,

they could consider the option of an
arrangement of that kind; and

(b) inform them that, if the child spending equal
time with each of them is not reasonably
practicable or is not in the best interests of the
child but the child spending substantial and
significant time with each of them is—

(i) reasonably practicable; and
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(i) inthe best interests of the child,

they could consider the option of an
arrangement of that kind; and

() inform them that decisions made in developing
parenting plans should be made in the best
interests of the child; and

(d) inform them of the matters that may be dealt
with in a parenting plan in accordance with
section 76(2); and

(e) inform them that, if thereisaparenting order in
forcein relation to the child, the order may
(because of section 85A) include a provision
that the order is subject to a parenting plan they
enter into; and

(f) inform them about the desirability of including
in the plan —

(i) if they areto share parental
responsibility for the child under the
plan, provisions of the kind referred to
in section 76(2)(d) (which deals with the
form of consultations between the
parties to the plan) as away of avoiding
future conflicts over, or
misunderstandings about, the matters
covered by that paragraph; and

(i) provisionsof the kind referred toin
section 76(2)(g); and

(iii)  provisions of the kind referred toin
section 76(2)(h);
and
(g) explaintothem, inlanguage they are likely to
readily understand, the availability of programs

to help people who experience difficultiesin
complying with a parenting plan; and
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(h) inform them that section 89AB requires the
court to have regard to the terms of the most
recent parenting plan in relation to the child
when making a parenting order in relation to
the child if it isin the best interests of the child
to do so.

(3) For the purposes of subsection (2)(b), achild will be
taken to spend substantial and significant time with a
parent only if —

(@ thetime the child spends with the parent
includes both —

() daysthat fall on weekends and holidays;
and

(i) daysthat do not fall on weekends or
holidays;

and

(b) thetime the child spends with the parent alows
the parent to beinvolved in —

(i) thechild’sdaily routine; and
(i) occasions and events that are of
particular significance to the child;
and

(c) thetime the child spends with the parent allows
the child to be involved in occasions and events
that are of special significance to the parent.

(4) Subsection (3) does not limit the other matters to which
regard may be had in determining whether the time a
child spends with a parent would be substantial and
significant.

(5 Inthissection —

“adviser” means a person who is—
(@) alegal practitioner; or
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(b) afamily counsdllor; or
(c) afamily dispute resolution practitioner; or
(d) afamily consultant.

89. Section 79 amended

Section 79(4)(b) is amended by deleting “ 166(2).” and inserting
instead —

“ 66C(2) and (3). ".
0. Section 84 amended

(1) Section 84(2) to (4) are repeaed and the following subsections
are inserted instead —

(2) A parenting order may deal with one or more of the

following —
(@ the person or persons with whom achildisto
live;

(b) thetimeachildisto spend with another person
or other persons;

(c) theallocation of parental responsibility for a
child;

(d) if 2 or more persons are to share parental
responsibility for a child, the form of
consultations those persons are to have with
one another about decisions to be made in the
exercise of that responsibility;

(e) thecommunication achild isto have with
another person or other persons;

(f) maintenance of achild;

(g) thestepsto be taken before an application is
made to a court for avariation of the order to
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take account of the changing needs or
circumstances of —

(i) achild to whom the order relates; or
(if)  the partiesto the proceedings in which
the order is made;

(h) the processto be used for resolving disputes
about the terms or operation of the order;

(1) any aspect of the care, welfare or development
of the child or any other aspect of parental
responsibility for a child.

(28) The person referred to in subsection (2) may be, or
include, either a parent of the child or a person other
than the parent of the child (including a grandparent or
other relative of the child).

(3) Without limiting subsection (2)(c), the order may deal
with the allocation of responsibility for making
decisions about major long-term issues in relation to
the child.

(4) The communication referred to in subsection (2)(e)
includes (but is not limited to) communication by —
(@ letter; and
(b) telephone, email or any other electronic means.
(4a) Without limiting subsection (2)(g) and (h), the
parenting order may provide that the parties to the

proceedings must consult with afamily dispute
resolution practitioner to assist with —

(@ resolving any dispute about the terms or
operation of the order; or

(b) reaching agreement about changes to be made
to the order.
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(2) Section 84(5) isamended by deleting “(c)” and inserting
instead —
“m .
(3) Section 84(6) to (8) are repealed and the following subsection is
inserted instead —
(6) For the purposes of this Act —

(8 aparenting order that providesthat achildisto
live with a person is made in favour of that
person; and

(b) aparenting order that providesthat achildisto
spend time with a person is made in favour of
that person; and

(c) aparenting order that providesthat achild isto
have communication with a person is made in
favour of that person; and

(d) aparenting order that —

(i) allocates parental responsibility for a
child to a person; or
(i) providesthat apersonisto share
parental responsibility for achild with
another person,
ismade in favour of that person.
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91. Section 85A inserted

After section 85 the following section isinserted in Part 5
Division5—

85A.  Parenting orderssubject to later parenting plans—
FLA s. 64D

(1) Subject to subsection (2), a parenting order in relation
to achild istaken to include a provision that the order
IS subject to a parenting plan that is—

(8 entered into subsequently by the child’s
parents; and

(b) agreedto, inwriting, by any other person (other
than the child) to whom the parenting order
applies.

(2) Thecourt may, in exceptional circumstances, include
in a parenting order a provision that the parenting
order, or a specified provision of the parenting order,
may only be varied by a subsequent order of the court
(and not by a parenting plan).

(3) Without limiting subsection (2), exceptional
circumstances for the purposes of that subsection
include the following —

(@) circumstances that give rise to a need to protect
the child from physical or psychological harm
from being subjected to, or exposed to, abuse,
neglect or family violence;

(b) theexistence of substantia evidence that one of
the child s parentsislikely to seek to use
coercion or duress to gain the agreement of the
other parent to a parenting plan.
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92. Section 86 amended

(1) Section 86 is amended as follows:
(@) by inserting before “This” the subsection designation
(s
(b) by deleting paragraph (b) and inserting instead —

(b) the genera obligations created by parenting
orders, other than child maintenance orders
(Subdivision 3); and

(c) after paragraph (@) by inserting —
“ and .

(2) Attheend of section 86 the following subsection isinserted —

(2) Measures designed to improve communication between
separated parents and to educate parents about their
respective responsibilitiesin relation to their children
are contained in this Division (see section 89A).

93. Section 86A replaced

Section 86A isrepeaed and the following section isinserted
instead —

86A.  Child’ sbest interests paramount consideration in
making a parenting order — FLA s. 65AA

Section 66A provides that in deciding whether to make
aparticular parenting order in relation to achild, a
court must regard the best interests of the child as the
paramount consideration.
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9. Section 89 amended
(1) Section 89(1) is amended by inserting after “ subject to” —
“  sections 70A and 89AB and .
(2) Section 89(2) isamended by inserting after “ subject to” —
“ section 70A and section 89AB and .

o5. Sections 89AA, 89AB, 89AC and 89AD inserted

After section 89 the following sections are inserted —

89AA. Court toconsider child spending equal time or
substantial and significant time with each parent in
certain circumstances— FLA s. 65DAA

(1) If aparenting order provides (or isto provide) that a
child’s parents are to have equal shared parental
responsibility for the child, the court must —

(@ consider whether the child spending equal time
with each of the parents would bein the best
interests of the child; and

(b) consider whether the child spending equal time
with each of the parentsis reasonably
practicable; and

(c) ifitis, consider making an order to provide (or
including a provision in the order) for the child
to spend equal time with each of the parents.

2 If—
(@) aparenting order provides (or isto provide)
that a child’s parents are to have equal shared
parental responsibility for the child; and
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(b) the court does not make an order (or include a
provision in the order) for the child to spend
equal time with each of the parents,

the court must —

(c) consider whether the child spending substantial
and significant time with each of the parents
would be in the best interests of the child; and

(d) consider whether the child spending substantial
and significant time with each of the parentsis
reasonably practicable; and

(e) ifitis, consider making an order to provide (or
including a provision in the order) for the child
to spend substantial and significant time with
each of the parents.

(3) For the purposes of subsection (2), achild will be taken
to spend substantial and significant time with a parent

only if —
(& thetime the child spends with the parent
includes both —
(i) daysthat fall on weekends and holidays;
and
(i) daysthat do not fall on weekends or
holidays;
and

(b) thetime the child spends with the parent alows
the parent to be involved in —

(i) thechild’sdaily routine; and
(i) occasions and events that are of
particular significance to the child;
and

(c) thetime the child spends with the parent allows
the child to be involved in occasions and events
that are of special significance to the parent.
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(4) Subsection (3) does not limit the other matters to which
acourt can have regard in determining whether the
time a child spends with a parent would be substantial
and significant.

(5) Indetermining for the purposes of subsections (1) and
(2) whether it is reasonably practicable for achild to
spend equal time, or substantial and significant time,
with each of the child’s parents, the court must have

regard to —
(@ how far apart the parents live from each other;
and

(b) theparents current and future capacity to
implement an arrangement for the child
spending equal time, or substantial and
significant time, with each of the parents; and

(c) theparents current and future capacity to
communicate with each other and resolve
difficulties that might arise in implementing an
arrangement of that kind; and

(d) theimpact that an arrangement of that kind
would have on the child; and

(e) such other matters as the court considers
relevant.

89AB. Courttohaveregard to parenting plans— FLA
s. 65DAB

When making a parenting order in relation to a child,
the court isto have regard to the terms of the most
recent parenting plan (if any) that has been entered into
between the child’ s parents (to the extent to which that
plan relates to the child) if doing so would be in the
best interests of the child.
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89AC.

(1)

2

3)

(4)

89AD.

@)

Effect of parenting order that providesfor shared
parental responsibility — FLA s. 65DAC

This section appliesif, under a parenting order —

(@ 2 or more persons are to share parental
responsibility for a child; and

(b) theexercise of that parental responsibility
involves making a decision about a major
long-term issue in relation to the child.

The order is taken to require the decision to be made
jointly by those persons.

The order istaken to require each of those persons —

(@ to consult the other person in relation to the
decision to be made about that issue; and

(b) to make agenuine effort to cometo ajoint
decision about that issue.

To avoid doubt, this section does not require any other
person to establish, before acting on a decision about
the child communicated by one of those persons, that
the decision has been madejointly.

No need to consult on issuesthat are not major
long-term issues— FLA s. 65DAE

If achildis spending time with a person at a particular
time under a parenting order, the order is taken not to
require the person to consult a person who —

(@ has parenta responsibility for the child; or
(b) shares parental responsibility for the child with
another person,

about decisions that are made in relation to the child
during that time on issues that are not major long-term
i Ssues.
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(2) Subsection (1) applies subject to any provision to the
contrary made by a parenting order.

96. Section 90 repealed
Section 90 is repealed.

97. Section 92 amended

(1) Section 92(2)(a) and “or” after it are deleted and the following
isinserted instead —

(@) the partiesto the proceedings have attended a
conference with afamily consultant to discuss
the matter to be determined by the proposed
order; or

(2) Section 92(2)(b) is amended by deleting “the conditionsin
paragraph (a) are not satisfied.” and inserting instead —

“  paragraph (a) has not been complied with.
98. Section 237A inserted

After section 237 the following section isinserted —

237A. Costswherefalse allegation or statement made —
FLA s. 117/AB

(1) Thissection appliesif —
(@ proceedings under this Act are brought before a
court; and

(b) thecourt issatisfied that a party to the
proceedings knowingly made afalse allegation
or statement in the proceedings.
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(2) The court must order that party to pay some or all of
the costs of another party, or other parties, to the
proceedings.

99. Transitional provisions

(1) Inthissection —

“commencement” means the day on which this Division comes
into operation;

“new Act” meansthe Family Court Act 1997 asin force after
commencement;

“parenting order” has the same meaning asin the Family
Court Act 1997.

(2) Section 66C of the new Act applies to orders made on or after
commencement.

(3) The amendments effected by sections 84 and 94 apply in respect
of parenting orders made on or after commencement.

(4) Theamendment effected by section 85 applies to proceedings
under Part 5 of the Family Court Act 1997, whether the
proceedings were initiated before, on or after commencement.

(5 Theamendment effected by section 86 applies to directions
given under section 73(2) of the new Act on or after
commencement.

(6) The amendment effected by section 87 appliesto parenting
plans made on or after commencement.

(7) Theamendment effected by section 90 applies to parenting
orders made on or after commencement.

(8) The amendment effected by section 91 appliesto parenting
orders made on or after commencement (this includes, without
limitation, a parenting order that varies an earlier parenting
order, whether the earlier parenting order was made before or
after commencement).
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(9) Sections89AA, 89AB, 89AC and 89AD of the new Act apply
to parenting orders made on or after commencement.

(10) The amendment effected by section 97 appliesto a court
proposing to make an order mentioned in section 92(1) of the
new Act, whether the proceedings to which the order relates
were initiated before or after commencement.

(11) The amendments effected by this Division are taken not to
constitute changed circumstances that would justify making an
order to discharge or vary, or to suspend or revive the operation
of, some or all of aparenting order that was made before
commencement.

Division 2— Amendments about compliance regime

100. Section 89 amended

Section 89(3) is amended by deleting “205H(1)(c) of
proceedings under Division 13 Subdivision 2" and inserting
instead —

“ 2050 of proceedings under Division 13 Subdivison5 ”.

101. Part 5 Division 13 replaced

Part 5 Division 13 isrepeaed and the following Division is
inserted instead —

Division 13 — Consequences of failureto comply with
orders, and other obligations, that affect children

Subdivision 1 — Preliminary

205A. Simplified outline of Divison — FLA s. 70NAA

(1) ThisDivision deals with the powers that a court has to
make orders to enforce compliance with orders under
this Act affecting children.
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(2) A court aways has the power to vary the order under
Subdivision 2, and, in doing so, the court will have
regard to any parenting plan that has been entered into
since the order was made (see section 205H).

(3 Theother ordersthat a court can make depend on
whether —

(@) acontravention is alleged to have occurred but
is not established (Subdivision 3); or

(b) the court finds that a contravention has
occurred but there is a reasonabl e excuse for
the contravention (Subdivision 4); or

(c) thecourt finds that there was a contravention
and there is no reasonabl e excuse for the
contravention (Subdivision 5 for less serious
contraventions and Subdivision 6 for more
serious contraventions).

205B. Application of Division — FLA s. 7ONAB

Despite anything contained in any other provision of
this Division, this Division does not apply in respect of
a contravention, committed before this Division
commences, of an order under this Act affecting
children if a court made an order, in respect of that
contravention before this Division commences, under
this Act as previoudly in force.

205C. Meaning of “contravened an order” — FLA
s. 7TONAC

A person istaken for the purposes of this Division to
have contravened an order under this Act affecting
children if, and only if —

(@ where the person isbound by the order, he or

she has —
(i) intentionaly failed to comply with the
order; or
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(i)  made no reasonable attempt to comply
with the order;

or
(b) otherwise, he or she has—

(i) intentionaly prevented compliance with
the order by a person who is bound by
it; or

(i) aded or abetted a contravention of the
order by a person who is bound by it.

205D. Requirementstaken to beincluded in certain
orders— FLA s. 7ONAD

For the purposes of this Division —

(@ aparenting order that deals with whom achild
isto live with is taken to include a requirement
that people act in accordance with section 96 in
relation to the order; and

(b) aparenting order that deals with whom a child
isto spend time with istaken to include a
requirement that people act in accordance with
section 97 in relation to the order; and

(c) aparenting order that deals with whom a child
isto communicate with is taken to include a
requirement that people act in accordance with
section 98 in relation to the order; and

(d) aparenting order to which section 98 appliesis
taken to include a requirement that people act
in accordance with that section in relation to the
order.

205E. Meaning of “reasonable excuse for contravening”
an order — FLA s. 7ONAE

(1) Thecircumstancesin which a person may be taken to
have had, for the purposes of this Division, a
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reasonabl e excuse for contravening an order under this
Act affecting children include, but are not limited to,
the circumstances set out in subsections (2), (4), (5),
(6) and (7).

(2) A person (the“respondent™) istaken to have had a
reasonable excuse for contravening an order under this
Act affecting children if —

(@) therespondent contravened the order because,
or substantially because, he or she did not, at
the time of the contravention, understand the
obligations imposed by the order on the person
who was bound by it; and

(b) acourt issatisfied that the respondent ought to
be excused in respect of the contravention.

(3 If acourt decides that a person had a reasonable excuse
for contravening an order under this Act for the reason
referred to in subsection (2)(a), it is the duty of the
court to explain to the person, in language likely to be
readily understood by the person, the obligations
imposed on him or her by the order and the
consequences that may follow if he or she again
contravenes the order.

(4) A person (the“respondent™) istaken to have had a
reasonabl e excuse for contravening a parenting order to
the extent to which it deals with whom achildisto live
with in away that resulted in the child not living with a
person in whose favour the order was made if —

(@ therespondent believed on reasonable grounds
that the actions constituting the contravention
were necessary to protect the health or safety of
a person (including the respondent or the child);
and

(b) the period during which, because of the
contravention, the child did not live with the
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person in whose favour the order was made was
not longer than was necessary to protect the
health or safety of the person referred to in

paragraph (a).

(5) A person (the“respondent™) istaken to have had a
reasonabl e excuse for contravening a parenting order to
the extent to which it deals with whom achild isto
spend time with in away that resulted in a person and a
child not spending time together as provided for in the
order if —

(@) therespondent believed on reasonable grounds
that not allowing the child and the person to
spend time together was necessary to protect
the health or safety of a person (including the
respondent or the child); and

(b) the period during which, because of the
contravention, the child and the person did not
spend time together was not longer than was
necessary to protect the health or safety of the
person referred to in paragraph (a).

(6) A person (the“respondent™) istaken to have had a
reasonabl e excuse for contravening a parenting order to
the extent to which it deals with whom achild isto
communicate with in away that resulted in a person
and a child not having the communication provided for
under the order if —

(@ therespondent believed on reasonable grounds
that not allowing the child and the person to
communicate together was necessary to protect
the health or safety of a person (including the
respondent or the child); and

(b) the period during which, because of the
contravention, the child and the person did not
communicate was not longer than was
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205F.
1)

(2)

3)

necessary to protect the health or safety of the
person referred to in paragraph (a).

A person (the “respondent”) istaken to have had a
reasonabl e excuse for contravening a parenting order to
which section 98A applies by acting contrary to
section 98A if —

(@) therespondent believed on reasonable grounds
that the action constituting the contravention
was necessary to protect the health or safety of
a person (including the respondent or the child);
and

(b) the period during which, because of that action,
a person in whose favour the order was made
was hindered in or prevented from discharging
responsibilities under the order was not for
longer than was necessary to protect the health
or safety of the person referred toin

paragraph (a).
Standard of proof — FLA s. 7ONAF

Subject to subsection (3), the standard of proof to be
applied in determining matters in proceedings under
this Division is proof on the balance of probabilities.

Without limiting subsection (1), that subsection applies
to the determination of whether a person who
contravened an order under this Act affecting children
had a reasonable excuse for the contravention.

A court may only make an order under —
(@ section 205SB(2)(a), (d) or (e); or
(b) section 205SK(3)(a),

if the court is satisfied beyond reasonabl e doubt that
the grounds for making the order exist.
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Subdivision 2 — Court’s power to vary parenting order

205G. Variation of parentingorder — FLA s. 7ONBA

(1) A court may make an order varying a primary order
if —
(@ proceedingsin relation to the primary order are
brought before the court; and

(b) itisallegedin those proceedings that a person
committed a contravention of the primary order
and either —

(i) the court does not find that the person
committed a contravention of the
primary order; or

(i)  the court finds that the person
committed a contravention of the
primary order.

(2) If Subdivision 6 appliesto the contravention, when
making an order under subsection (1) varying a
primary order, a court, in addition to regarding, under
section 66A, the best interests of the child as the
paramount consideration, must, if any of the following
considerationsis relevant, take that consideration into
account —

(@ the person who contravened the primary order
did so after having attended, after having
refused or failed to attend, or after having been
found to be unsuitable to take any further part
in, a post-separation parenting program or a
part of such a program;

(b) there was no post-separation parenting program
that the person who contravened the primary
order could attend;

(c) because of the behaviour of the person who
contravened the primary order, it was not
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(d)

appropriate, in the court’ s opinion, for the
person to attend a post-separation parenting
program, or a part of such a program;

the primary order was a compensatory
parenting order made under section 2050(1)(b)
or 205SB(2)(c) after the person had
contravened a previous order under this Act
affecting children.

(3) Thissection does not limit the circumstancesin which
acourt may vary a primary order.

205H. Effect of parenting plan — FLA s. 70NBB
(1) Thissection appliesif —

@

(b)

2 If—
@

(b)

a parenting order has been made in relation to a
child (whether before or after the
commencement of section 101 of the Family
Legislation Amendment Act 2006); and

after the parenting order was made, the parents
of the child made a parenting plan that dealt
with amatter (the “relevant matter”) that was
dealt with in the parenting order.

section 205G applies to proceedings brought in
relation to the parenting order in relation to the
relevant matter; and

the parenting plan was in force when the
contravention of the parenting order —

(i) isalleged to have been committed; or
(i) occurred,

acourt must, in exercising its powers under
section 205G —

(©)

have regard to the terms of the parenting plan;
and
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(d) consider whether to exercise its powers under
section 205G to make an order varying the
parenting order to include (with or without
modification) some or all of the provisions of
the parenting plan.

Subdivision 3— Contravention alleged but not established

2051.  Application of Subdivison — FLA s. 7ONCA
This Subdivision appliesif —
(@ aprimary order has been made, whether before

or after the commencement of this Subdivision;
and

(b) proceedingsinrelation to the primary order are
brought before a court; and

(c) itisalegedin those proceedings that a person
(the “respondent”) committed a contravention
of the primary order; and

(d) acourt does not find that the respondent
committed a contravention of the primary
order.

205). Costs—FLA s. 70ONCB

(1) A court may make an order that the person who
brought the proceedings (the “ applicant”) pay some or
all of the costs of another party, or other parties, to the
proceedings.

(2) A court must consider making an order under
subsection (1) if —

(@ theapplicant has previously brought
proceedings in relation to the primary order or
another primary order in which the applicant
alleged that the respondent committed a
contravention of the primary order or that other
primary order; and
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(b) onthe most recent occasion on which the
applicant brought proceedings of the kind
referred to in paragraph (a), the court before
which the proceedings were brought —

(i) wasnot satisfied that the respondent had
committed a contravention of the
primary order or that other primary
order; or

(i) was satisfied that the respondent had
committed a contravention of the
primary order or that other primary
order but did not make an order under
section 205G, 205L, 205M, 2050 or
205SB in relation to the contravention.

Subdivision 4 — Contravention established but reasonable
excuse for contravention

205K. Application of Subdivison — FLA s. 7ONDA
This Subdivision appliesif —
(@ aprimary order has been made, whether before

or after the commencement of this Subdivision;
and

(b) acourt issatisfied that a person (the
“respondent”) has, whether before or after the
commencement, committed a contravention
(the“current contravention”) of the primary
order; and

(c) therespondent provesthat he or shehad a
reasonabl e excuse for the current contravention.
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205L. Order compensating person for timelost — FLA
s. 7ONDB

Q) If—
(@ theprimary order isaparenting order in
relation to a child; and
(b) the current contravention resulted in a person
not spending time with the child (or the child
not living with a person for a particular period),

acourt —

(c) may make afurther parenting order that
compensates the person for time the person did
not spend with the child (or the time the child
did not live with the person) as aresult of the
current contravention; and

(d) must consider making that kind of order.

(2) A court must not make an order under subsection (1)(c)
if it would not be in the best interests of the child for
the court to do so.

205M. Costs— FLA s. 70NDC

(1) If acourt does not make an order under section 205L in
relation to the current contravention, the court may
make an order that the person who brought the
proceedings (the “ applicant”) pay some or al of the
costs of another party, or other parties, to the
proceedings.

(2) A court must consider making an order under
subsection (1) if —

(@ theapplicant has previously brought
proceedings in relation to the primary order or
another primary order in which the applicant
alleged that the respondent committed a
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contravention of the primary order or that other
primary order; and

(b) onthe most recent occasion on which the
applicant brought proceedings of the kind
referred to in paragraph (a), the court before
which the proceedings were brought —

(1) wasnot satisfied that the respondent had
committed a contravention of the
primary order or that other primary
order; or

(i) was satisfied that the respondent had
committed a contravention of the
primary order or that other primary
order but did not make an order under
section 205G, 205L, 2050 or 205SB in
relation to the contravention.

Subdivision 5 — Contravention without reasonable excuse
(less serious contravention)

205N. Application of Subdivison — FLA s. 7ONEA

(1) Subject to subsection (4), this Subdivision appliesif —
(@ aprimary order has been made, whether before

or after the commencement of this Division;
and

(b) acourtissatisfied that a person has, whether
before or after that commencement, committed
acontravention (the “ current contravention”)
of the primary order; and

(c) the person does not prove that he or she had a
reasonabl e excuse for the current contravention;
and
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(d) either subsection (2) or (3) applies,

and, if the primary order is an order for the
maintenance of a child, this Subdivision applies
irrespective of the period since the current
contravention occurred.

(2) For the purposes of subsection (1)(d), this subsection
appliesif no court has previously —

(& made an order imposing a sanction or taking an
action in respect of a contravention by the
person of the primary order; or

(b)  under section 2050(1)(c), adjourned
proceedings in respect of a contravention by the
person of the primary order.

(3) For the purposes of subsection (1)(d), this subsection
appliesif —
(@ acourt has previously —

() made an order imposing a sanction or
taking an action in respect of a
contravention by the person of the
primary order; or

(i)  under section 2050(1)(c), adjourned
proceedings in respect of a
contravention by the person of the
primary order;

and

(b) thecourt, in dealing with the current
contravention, is satisfied that it is more
appropriate for that contravention to be dealt
with under this Subdivision.

(4) This Subdivision does not apply if, in circumstances
mentioned in subsection (2), the court dealing with the
current contravention is satisfied that the person who
contravened the primary order has behaved in away
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that showed a serious disregard for his or her
obligations under the primary order.

2050. Powersof court — FLA s. 7ONEB

(1) If this Subdivision applies, a court may do any or all of
the following —

@

(b)

(©)

(d)

(€)

make an order directing —

(i) the person who committed the current
contravention; or

(i)  that person and another specified
person,

to attend a post-separation parenting program;

if the current contravention is a contravention
of aparenting order in relation to achild, make
afurther parenting order that compensates a
person for time the person did not spend with
the child (or time the child did not live with the
person) as aresult of the current contravention;

adjourn the proceedings to allow either or both
of the parties to the primary order to apply for a
further parenting order under Part 5 Division 6
that discharges, varies or suspends the primary
order or revives some or al of an earlier
parenting order;
make an order requiring the person who
committed the current contravention to enter
into a bond in accordance with section 205P;
if —

(i) thecurrent contraventionisa

contravention of a parenting order in
relation to a child; and

(if)  the current contravention resulted in a
person not spending time with the child
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(or the child not living with a person for
aparticular period); and

(iii) the personreferred toin
subparagraph (ii) reasonably incurs
expenses as aresult of the
contravention,

make an order requiring the person who
committed the current contravention to
compensate the person referred to in
subparagraph (ii) for some or al of the
expenses referred to in subparagraph (iii);

(f) makean order that the person who committed
the current contravention pay some or al of the
costs of another party, or other parties, to the
proceedings under this Division;

(g) if the court makes no other ordersin relation to
the current contravention, order that the person
who brought the proceedingsin relation to the
current contravention pay some or al of the
costs of the person who committed the current
contravention.

(2) A court must not make an order under subsection (1)(a)
directed to a person other than the person who
committed the current contravention unless —

(@ the person brought the proceedings before the
court in relation to the current contravention or
is otherwise a party to those proceedings; and

(b) thecourtissatisfied that it is appropriate to
direct the order to the person because of the
connection between the current contravention
and the carrying out by the person of hisor her
parental responsibilitiesin relation to the child
or children to whom the primary order relates.
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(4)

()

(6)

If acourt makes an order under subsection (1)(a), the
executive manager of the court must ensure that the
provider of the program concerned is notified of the
making of the order.

If —

(@ thecurrent contravention is acontravention of a
parenting order in relation to a child; and

(b) the contravention resulted in a person not
spending time with the child (or the child not
living with a person for a particular period),

acourt must consider making an order under
subsection (1)(b) to compensate the person for the time
the person did not spend with the child (or the time the
child did not live with the person) as aresult of the
contravention.

A court must not make an order under subsection (1)(b)
if it would not be in the best interests of the child for
the court to do so.

In deciding whether to adjourn the proceedings as
mentioned in subsection (1)(c), a court must have
regard to the following —

(@ whether the primary order was made by
consent;

(b) whether either or both of the partiesto the
proceedings in which the primary order was
made were represented in those proceedings by
alegal practitioner;

(c) thelength of the period between the making of
the primary order and the occurrence of the
current contravention;

(d) any other matters that the court thinks relevant.
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(7) A court must consider making an order under
subsection (1)(g) if —

(@

(b)

the person (the “ applicant”) who brought the
proceedings in relation to the current
contravention has previously brought
proceedings in relation to the primary order or
another primary order in which the applicant
alleged that the person (the “respondent”) who
committed the current contravention committed
a contravention of the primary order or that
other primary order; and

on the most recent occasion on which the
applicant brought proceedings of the kind
referred to in paragraph (a), the court before
which the proceedings were brought —

(i) wasnot satisfied that the respondent had
committed a contravention of the
primary order or that other primary
order; or

(i) was satisfied that the respondent had
committed a contravention of the
primary order or that other primary
order but did not make an order under
section 205G, 205L, 205M, 205SB or
this section in relation to the
contravention.

205P. Bonds— FLA s. 7O0NEC

(1) Thissection provides for bonds that a court may
require a person to enter into under section 2050(1)(d).

(2) A bondisto befor aspecified period of up to 2 years.
(3 A bond may be —

(@

(b)

with or without surety; and
with or without security.
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(4) The conditions that may be imposed on a person by a
bond include (without limitation) conditions that
require the person —

(@) to attend an appointment (or a series of
appointments) with afamily consultant; or

(b) toattend family counselling; or

(c) toattend family dispute resolution; or

(d) to beof good behaviour.

(5) If acourt proposes to require a person to enter into a
bond, it must, before making the requirement, explain
to the person, in language likely to be readily
understood by the person —

(8 the purpose and effect of the proposed
requirement; and

(b) the consequences that may follow if the
person —

(i) falsto enter into the bond; or

(i)  having entered into the bond, fails to act
in accordance with the bond.

205Q. Dutiesof provider of post-separation parenting
program — FLA s. 7ONED

The provider of a post-separation parenting program
must inform a court if —

(@) theprovider considers that a person ordered to
attend the program under section 2050(1)(a) is
unsuitable to attend the program, or to continue
attending the program; or

(b) aperson ordered to attend the program under
section 2050(1)(a) failsto attend the program,
or apart of it.
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205R. Evidence— FLA s. 70ONEF

(1) Evidence of anything said, or of any admission made,
by a person attending a post-separation parenting
program is not admissible —

(@ inany court (whether of akind referredto in
section 8(a) or (b) or otherwise); or

(b) inany proceedings before a person authorised
by alaw of the Commonwealth, of a State or
Territory, or by the consent of the parties, to
hear evidence.

(2) Subsection (1) does not apply to the following —

(@ anadmission by an adult that indicates that a
child under 18 has been abused or is at risk of
abuse;

(b) adisclosure by achild under 18 that indicates
that the child has been abused or is at risk of
abuse,

unless, in the opinion of the court or person authorised
to hear evidence referred to in subsection (1), thereis
sufficient evidence of the admission or disclosure
available to the court from other sources.

205S. Court may makefurther ordersin relation to
attendance at program — FLA s. 7ONEG

A court may make such orders asit considers
appropriate, other than the orders referred to in
section 205SB(2), in respect of a person, if —
(@) it appearsto the court that the person has not
attended a post-separation parenting program
that the person was ordered to attend; or

(b) the person was assessed as unsuitable to attend
aprogram.
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Subdivision 6 — Contravention without reasonable excuse
(more serious contravention)

205SA. Application of Subdivison — FLA s. 70NFA

(1) Subject to subsection (2), this Subdivision appliesif —
(@ aprimary order has been made, whether before

or after the commencement of this Division;
and

(b) acourtissatisfied that a person has, whether
before or after that commencement, committed
acontravention (the “ current contravention”)
of the primary order; and

(c) the person does not prove that he or she had a
reasonabl e excuse for the current contravention;
and

(d) either subsection (2) or (3) applies.

(2) For the purposes of subsection (1)(d), this subsection
appliesif —
(@ no court has previously —

(i) made an order imposing a sanction or
taking an action in respect of a
contravention by the person of the
primary order; or

(i)  under section 2050(1)(c), adjourned
proceedings in respect of a
contravention by the person of the
primary order;

and
(b) the court dealing with the current contravention
is satisfied that the person has behaved in away

that showed a serious disregard of hisor her
obligations under the primary order.
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(3) For the purposes of subsection (1)(d), this subsection
appliesif a court has previously —

(& made an order imposing a sanction or taking an
action in respect of a contravention by the
person of the primary order; or

(b) under section 2050(1)(c), adjourned
proceedings in respect of a contravention by the
person of the primary order.

(4) This Subdivision does not apply if the court dealing
with the current contravention is satisfied that it is
more appropriate for that contravention to be dealt with
under Subdivision 5.

(5 This Subdivision applies whether the primary order
was made, and whether the current contravention
occurred, before or after the commencement of this
Division.

205SB. Powersof court — FLA s. 7ONFB

(1) If this Subdivision applies, a court must, in relation to
the person who committed the current contravention —

(& make an order under subsection (2)(g), unless
the court is satisfied that it would not be in the
best interests of the child concerned to make
that order; and

(b) if the court makes an order under
subsection (2)(g), consider making another
order (or other orders) under subsection (2) that
the court considers to be the most appropriate
of the orders under subsection (2) in the
circumstances; and

(c) if the court does not make an order under
subsection (2)(g), make at |east one order under
subsection (2), being the order (or orders) that
the court considers to be the most appropriate
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of the orders under subsection (2) in the
circumstances.

(2) Theordersthat are available to be made by a court
are—
(@ acommunity service order of akind referred to
in, and in accordance with, section 205SC; or

(b) anorder requiring the person to enter into a
bond in accordance with section 205SE; or

(c) if the current contravention is a contravention
of aparenting order in relation to achild, a
further parenting order that compensates a
person for time the person did not spend with
the child (or the time the child did not live with
the person) as aresult of the current
contravention, unless it would not be in the best
interests of the child concerned to make that
order; or

(d) tofinethe person —

(1) inthe case of anatural person, not more
than $6 600; or

(if)  inthe case of abody corporate, not
more than $33 000;

or

(e) subject to subsection (7), to impose a sentence
of imprisonment on the person in accordance
with section 205SG; or

f) if—
(i) thecurrent contraventionisa

contravention of a parenting order in
relation to a child; and

(i)  the current contravention resulted in a
person not spending time with the child
(or the child not living with a person for
aparticular period); and
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(ili)  the personreferred to in
subparagraph (ii) reasonably incurs
expenses as aresult of the
contravention,

to make an order requiring the person who
committed the current contravention to
compensate the person referred to in
subparagraph (ii) for some or al of the
expenses referred to in subparagraph (iii); or

(g) tomake an order that the person who
committed the current contravention pay all of
the costs of another party, or other parties, to
the proceedings under this Division; or

(h) to make an order that the person who
committed the current contravention pay some
of the costs of another party, or other parties, to
the proceedings under this Division.

(3) If acourt varies or discharges under section 205SD a
community service order made under subsection (2)(a),
the court may give any directions as to the effect of the
variation or discharge that the court considers

appropriate.

(4) A court must not make an order imposing a sentence of
imprisonment on a person under this section in respect
of a contravention of a child maintenance order made
under this Act unless the court is satisfied that the
contravention was intentional or fraudulent.

(5) A court must not make an order imposing a sentence of
imprisonment on a person under this section in respect
of —

(@ acontravention of an administrative assessment
of child support made under the Child Support
(Assessment) Act; or
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(b) abreach of achild support agreement made
under that Act; or

(c) acontravention of an order made by a court
under Division 4 of Part 7 of that Act for a
departure from such an assessment (including
such an order that contains matters mentioned
in section 141 of that Act).

(6) An order under this section may be expressed to take
effect immediately, at the end of a specified period or
on the occurrence of a specified event.

(7) When acourt makes an order under this section, the
court may make any other orders that the court
considers necessary to ensure compliance with the
order that was contravened.

205SC. When court isempower ed to make a community
serviceorder — FLA s. 70NFC

(1) Inthissection—
“Sentencing Act” means the Sentencing Act 1995.

(2) A community service order imposed on a person under
section 205SB(2)(a) can be one of the following
kinds —

(& acommunity based order, within the meaning
of the Sentencing Act, imposed in accordance
with the provisions of Part 9 of that Act;

(b) anintensive supervision order, within the
meaning of the Sentencing Act, imposed in
accordance with the provisions of Part 10 of
that Act.

(3) For the purposes of this Act —

(@) areferencein Part 9 or 10 of the Sentencing
Act to an offence includes areference to the
contravention of an order; and
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(b) areferencein Part 9 or 10 of the Sentencing
Act to an offender is areference to a person
who contravened an order; and

(c) areferencein Part 9 or 10 of the Sentencing
Act to an offender’ s criminal behaviour isa
reference to the behaviour of a person who
contravened an order when contravening that
order.

(4) A person who, under the Sentencing Act —
(@) isthe executive manager; or
(b) isacommunity corrections officer,

has, for the purposes of this Act, the same functions as
the person has under Part 9 or 10 of the Sentencing
Act, unless a court orders otherwise.

(5) Where, under section 205SB(2)(a), a court proposes to
impose a community service order of akind referred to
in this section on a person, the court must, before doing
S0, explain or cause to be explained to the person, in
language likely to be readily understood by the
person —

(8 the purpose and effect of the proposed
community service order; and

(b) therequirements, obligations and conditions
applicable to that person under the proposed
community service order; and

(c) the consequencesthat may follow if the person
failsto comply with the proposed community
service order or with any requirement,
obligation or condition applicable to that person
under the proposed community service order;

and
(d) how the proposed community service order
may be discharged or varied.
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(6) If, inthe application of Part 9 or 10 of the Sentencing
Act for the purposes of this Act, thereis any
inconsistency between the provisions of the Sentencing
Act and this Act, the provisions of this Act prevail.

205SD. Variation and discharge of community service
orders— FLA s. 7ONFD
If —

(@ the Court makes a community service order
under section 205SB(2)(a) then the Court may
vary or discharge the order; or

(b) acourt other than the Court makes a
community service order under
section 205SB(2)(@) then that court or the Court
can vary or discharge the order.

205SE. Bonds— FLA s. 7ONFE

(1) Thissection provides for bonds that a court may
require a person to enter into under
section 205SB(2)(b).

(2) A bondisto befor aspecified period of up to 2 years.

(3) A bond may be —
(& with or without surety; and
(b)  with or without security.
(4) The conditions that may be imposed on a person by a

bond include (without limitation) conditions that
require the person —

(@) to attend an appointment (or a series of
appointments) with afamily consultant; or

(b) toattend family counselling; or
(c) to attend family dispute resolution; or
(d) to beof good behaviour.
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(5) If acourt proposes to require a person to enter into a
bond, it must, before making the requirement, explain
to the person, in language likely to be readily
understood by the person —

(8 the purpose and effect of the proposed
requirement; and

(b) the consequences that may follow if the
person —

(i) failsto enter into the bond; or

(i)  having entered into the bond, fails to act
in accordance with the bond.

205SF. Procedurefor enforcing community service orders
or bonds— FLA s. 70NFF

(1) If acourt makes acommunity service order under
section 205SB(2)(@) in respect of a person, or an order
under section 205SB(2)(b) requiring a person to enter
into a bond in accordance with section 205SE, the
following provisions have effect.

(2) If the court (whether or not constituted by the judge or
magistrate who made the community service order or
required the bond to be entered into in accordance with
section 205SE) is satisfied that the person has, without
reasonabl e excuse, failed to comply with the order or
bond, the court may take action under subsection (3).

(3 Thecourt may —

(@ without prejudice to the continuance of the
community service order or the bond entered
into in accordance with section 205SE, impose
afine not exceeding $1 100 on the person; or

(b) revoke the community service order or the bond
entered into in accordance with section 205SE
and, subject to subsection (4), deal with the
person, for the contravention in respect of
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which the community service order was made
or the bond was entered into, in any manner in
which the person could have been dealt with for
the contravention if —

(i) thecommunity service order had not
been made or the bond had not been
entered into; and

(if)  the person was before the court under
section 205SB in respect of the
contravention.

(4) Indealing with the person as mentioned in
subsection (3)(b), the court must, in addition to any
other mattersthat it considers should be taken into
account, take into account —

(@ thefact that the community service order was
made or the bond was entered into; and

(b) anything done under the community service
order or pursuant to the bond; and

(c) any fineimposed, and any other order made,
for or in respect of the contravention.

205SG. Sentencesof imprisonment — FLA s. 7ONFG

(1) A sentence of imprisonment imposed on a person
under section 205SB(2)(e) is to be expressed to be —

(@) for aspecified period of 12 months or less; or
(b) for aperiod ending when the person —
(1) complieswith the order concerned; or

(i)  has been imprisoned under the sentence
for 12 months or such lesser period asis
specified by the court,

whichever happensfirst.

(2) A court must not sentence a person to imprisonment
under section 205SB(2)(e) unless the court is satisfied
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that, in all the circumstances of the case, it would not
be appropriate for the court to deal with the
contravention under any of the other paragraphs of
section 205SB(2).

(3 If acourt sentences a person to imprisonment under
section 205SB(2)(e), the court must —

(@) satethereasonswhy it issatisfied as
mentioned in subsection (2); and

(b) causethose reasons to be entered in the records
of the court.

(4) Thefailure of acourt to comply with subsection (3)
does not invalidate a sentence.

(5) A court that sentences a person to imprisonment under
section 205SB(2)(e) may —
(& suspend the sentence upon the terms and
conditions determined by the court; and

(b) terminate a suspension made under
paragraph (a).

(6) A court, when sentencing a person to imprisonment
under section 205SB(2)(e), may, if it considersit
appropriate to do so, direct that the person be released
upon the person entering into a bond described in
subsection (7) after he or she has served a specified
part of the term of imprisonment.

(7) A bond for the purposes of subsection (6) isabond
(with or without surety or security) that the person will
be of good behaviour for a specified period of up to
2 years.

(8) A court that has sentenced a person to imprisonment
for a period expressed as provided by subsection (1)(b)
may order the release of the person if it is satisfied that
the person will, if he or sheis released, comply with
the order concerned.
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9)

)

2

3)

(4)

To avoid doubt, the serving by a person of a period of
imprisonment under a sentence imposed on the person
under section 205SB(2)(e) for failure to make a
payment under a child maintenance order does not
affect the person’s liability to make the payment.

Relationship between Subdivision and other laws —
FLA s. 7ONFH

This section applies where an act or omission by a
person —

(@) constitutes a contravention of an order under
this Act affecting children; and

(b) isalsoan offence against any law.

If the person is prosecuted in respect of the offence, a
court in which proceedings have been brought under
section 205SB in respect of the contravention of the
order must —

(@ adjourn those proceedings until the prosecution
has been compl eted; or

(b) dismissthose proceedings.

The person may be prosecuted for, and convicted of,
the offence.

Nothing in this section renders the person liable to be
punished twice in respect of the same act or omission.

Section 237 amended

Section 237(1) is amended by deleting “section 242,” and
inserting instead —

sections 205SB, 237A and 242, ".
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103. Transitional provisions

(1) Inthissection —

“commencement” means the day on which this Division comes
into operation;

“parenting order” has the same meaning asin the Family
Court Act 1997.

(2) The amendments effected by this Division apply to a
contravention, or alleged contravention of a parenting order —

(&) if the contravention occurs, or the aleged contravention
is alleged to occur, on or after commencement; and

(b) donot apply if the contravention occurs, or the alleged
contravention is alleged to occur, before
commencement.

Divison 3— Amendments about the conduct of
child-related proceedings

104. Section 5 amended

Section 5 is amended by inserting in the appropriate
a phabetical position —

(FLA s. 4(1))

“child-related proceedings’ has the meaning given by
section 202A,;
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105. Part 5 Division 11A inserted

After Part 5 Division 11 the following Division isinserted —

Division 11A — Principlesfor conducting child-related
proceedings

Subdivision 1 — Proceedings to which this Division applies

202A. Proceedingsto which this Division applies— FLA
S. 69ZM

(1) Subject to section 202H, this Division appliesto
proceedings that are wholly under this Part.

(2) ThisDivision also appliesto proceedings that are

partly under this Part —
(@) totheextent that they are proceedings under
this Part; and

(b) if the partiesto the proceedings consent, to the
extent that they are not proceedings under this
Part.

(3) ThisDivision also appliesto any other proceedings
between the parties that arise from the breakdown of

the parties’ relationship, if the partiesto the
proceedings consent.

(4) Proceedingsto which this Division applies are
child-related proceedings.
(5) Consent given for the purposes of subsection (2)(b) or
(3) must be —
(@ freefrom coercion; and
(b) givenintheform prescribed by the rules.
(6) A party to proceedings may, with the leave of the

court, revoke a consent given for the purposes of
subsection (2)(b) or (3).
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Subdivision 2 — Principlesfor conducting
child-related proceedings

202B. Principlesfor conducting child-related
proceedings— FLA s. 69ZN

(1) Thecourt must give effect to the principlesin this
section —

(@ inperforming duties and exercising powers
(whether under this Division or otherwise) in
relation to child-related proceedings; and

(b) in making other decisions about the conduct of
child-related proceedings.

(2) Falureto give effect to the principles does not
invalidate the proceedings or any order made in them.

(3) Regardisto be had to the principles in interpreting this
Division.

(4) Thefirst principleisthat the court isto consider the
needs of the child concerned and the impact that the

conduct of the proceedings may have on the child in
determining the conduct of the proceedings.

(5 The second principleisthat the court isto actively
direct, control and manage the conduct of the
proceedings.

(6) Thethird principleisthat the proceedings are to be
conducted in away that will safeguard —

(@ thechild concerned against family violence,
child abuse and child neglect; and

(b) the partiesto the proceedings against family
violence.

(7) Thefourth principle isthat the proceedings are, as far
as possible, to be conducted in away that will promote
cooperative and child-focused parenting by the parties.
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(8) Thefifth principleisthat the proceedings areto be
conducted without undue delay and with aslittle
formality, and legal technicality and form, as possible.

202C. ThisDivision also appliesto proceedingsin
Chambers— FLA s. 6920

A judge, registrar or magistrate, who is hearing
child-related proceedings in Chambers, has all of the
duties and powers that a court has under this Division.

202D. Powersunder this Division may be exercised on
court’sown initiative— FLA s. 69ZP

A court may exercise apower under this Division —

(@ onthecourt’sown initiative; or

(b) at the request of one or more of the partiesto
the proceedings.

Subdivision 3— Duties and powersrelated to giving effect
totheprinciples

202E. General duties— FLA s.69ZQ

(1) Ingiving effect to the principlesin section 202B, the
court must —

(8 decide which of the issuesin the proceedings
require full investigation and hearing and which
may be disposed of summarily; and

(b) decidethe order in which the issues are to be
decided; and

(c) givedirections or make orders about the timing
of stepsthat areto be taken in the proceedings;
and

(d) indeciding whether a particular step isto be

taken, consider whether the likely benefits of
taking the step justify the costs of taking it; and
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(e) make appropriate use of technology; and

(f) if the court considers it appropriate, encourage
the parties to use family dispute resolution or
family counselling; and

(g) dea with as many aspects of the matter asit
can on asingle occasion; and

(h)  dea with the matter, where appropriate,
without requiring the parties' physical
attendance at court.

(2) Subsection (1) does not limit section 202B(1).

(3) A failureto comply with subsection (1) does not
invalidate an order.

202F. Power to make deter minations, findings and orders
at any stage of proceedings— FLA s. 69ZR

(1) If, at any time after the commencement of child-related
proceedings and before making final orders, the court
considersthat it may assist in the determination of the
dispute between the parties, the court may do any or al
of the following —

(@ makeafinding of fact in relation to the

proceedings;

(b) determine amatter arising out of the
proceedings;

(c) makean order in relation to an issue arising out
of the proceedings.

(2) Subsection (1) does not prevent the court doing
something mentioned in subsection (1)(a), (b) or (c) at
the same time as making final orders.

(3 Toavoid doubt, ajudge, registrar or magistrate who
exercises a power under subsection (1) in relation to
proceedings is not, merely because of having exercised
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the power, required to disqualify himself or herself
from afurther hearing of the proceedings.

202G. Useof family consultants— FLA s. 69ZS

At any time during child-related proceedings, the court
may designate afamily consultant as the family
consultant in relation to the proceedings.

Subdivision 4 — Mattersrelating to evidence

202H. Rulesof evidence not to apply unless court
decides— FLA s. 69ZT

(1) Theexcluded rules of evidence do not apply to
child-related proceedings.

(2) A court may give such weight (if any) asit thinksfit to
evidence admitted as a consequence of a provision of
the Evidence Act 1906 or the rules of evidence not
applying because of subsection (1).

(3) Despite subsection (1), a court may decide to apply one
or more of the excluded rules of evidenceto anissuein
the proceedings, if —

(@ thecourt issatisfied that the circumstances are
exceptional; and
(b) the court has taken into account (in addition to
any other matters the court thinks relevant) —
(i) theimportance of the evidencein the
proceedings; and
(i)  the nature of the subject matter of the
proceedings; and
(ili)  the probative value of the evidence; and
(iv) the powers of the court (if any) to
adjourn the hearing, to make another

order or to give adirection in relation to
the evidence.
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(4) If acourt decidesto apply an excluded rule of evidence
to an issue in the proceedings, the court may give such
weight (if any) asit thinksfit to evidence admitted as a
consequence of the application of the excluded rule of
evidence.

(5 Subsection (1) does not revive the operation of —
(@ aruleof common law; or
(b) any written law,
that, but for subsection (1), would have been prevented

from operating because of an excluded rule of
evidence.

(6) Inthissection —

“child-related proceedings’ includes proceedings that
are child-related proceedings within the meaning
of the Family Law Act;

“excluded rules of evidence” means such provisions
of the Evidence Act 1906 and the rules of evidence
as most closely correspond to the provisions of the
Evidence Act 1995 of the Commonwealth referred
to in section 69ZT of the Family Law Act.

2021.  Evidence of family consultants— FLA s. 692U

A court must not, without the consent of the partiesto
the proceedings, take into account an opinion
expressed by afamily consultant, unless the consultant
gave the opinion as sworn evidence.

202J. Evidenceof children — FLA s. 692V

(1) Thissection appliesif acourt applies the law against
hearsay under section 202H(2) to child-related
proceedings, as defined in section 202H(6).

(2) Evidence of arepresentation made by a child about a
matter that is relevant to the welfare of the child or
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another child, which would not otherwise be
admissible as evidence because of the law against
hearsay, is not inadmissible in the proceedings solely
because of the law against hearsay.

(3) A court may give such weight (if any) asit thinksfit to
evidence admitted under subsection (2).

(4) This section applies despite any other Act or rule of
law.

(5) Inthissection —
“child” means a person under 18;

“representation” includes an express or implied
representation, whether oral or inwriting, and a
representation inferred from conduct.

202K. Evidencerelating to child abuse or family
violence— FLA s. 69ZW

(1) A court may make an order in child-related
proceedings requiring a prescribed government agency
to provide the court with the documents or information
specified in the order.

(2) The documents or information specified in the order
must be documents recording, or information about,
one or more of the following —

(& any notifications to the prescribed government
agency of suspected abuse of a child to whom
the proceedings relate or of suspected family
violence affecting the child;

(b) any assessments by the agency of investigations
into a notification of that kind or the findings or
outcomes of those investigations;

(c) any reports commissioned by the agency in the
course of investigating a notification.
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(3) Nothing in the order isto be taken to require a
prescribed government agency to provide the court
with —

(@ documents or information not in the possession
or control of the agency; or

(b) documents or information that include the
identity of the person who made a notification.

(4) A written law has no effect to the extent that it would,
apart from this subsection, hinder or prevent a
prescribed government agency complying with the
order.

(5 A court must admit into evidence any documents or

information, provided in response to the order, on
which the court intendsto rely.

(6) Despite subsection (5), a court must not disclose the
identity of the person who made a notification, or
information that could identify that person, unless —

(@) the person consents to the disclosure; or

(b) thecourt is satisfied that the identity or
information is critically important to the
proceedings and that failure to make the
disclosure would prejudice the proper
administration of justice.

(7) Before making adisclosure for the reasonsin
subsection (6)(b), a court must ensure that a prescribed
government agency that provided the identity or
information —

(@ isnoatified about the intended disclosure; and
(b) isgiven an opportunity to respond.
(8 Inthissection —
“prescribed government agency” means —
(@ adepartment; or
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(b) aState agency or instrumentality; or

(c) abody (whether incorporated or not) or the
holder of an office, post or position,
established or continued by or under a
written law for a public purpose,

prescribed for the purpose of this section.

202L. Court’sgeneral dutiesand powersrelating to
evidence— FLA s. 69ZX

(1) Ingiving effect to the principlesin section 202B, a
court may —

(@) givedirections or make orders about the
matters in relation to which the parties are to
present evidence; and

(b) givedirections or make orders about who isto
give evidencein relation to each remaining
issue; and

(c) givedirections or make orders about how
particular evidence isto be given; and

(d) if the court considers that expert evidenceis
required, give directions or make orders
about —

(1) themattersin relation to which an
expert isto provide evidence; and

(i)  the number of experts who may provide
evidence in relation to a matter; and
(iii)  how an expert isto provide the expert’s
evidence;
and
(e) ask guestions of, and seek evidence or the
production of documents or other things from,

parties, witnesses and experts on matters
relevant to the proceedings.
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(2) Without limiting subsection (1) or section 202F, the
court may give directions or make orders —

(@ about the use of written submissions; or

(b) about the length of written submissions; or

(c) limiting the time for oral argument; or

(d) limiting the time for the giving of evidence; or
(e) that particular evidenceisto be given orally; or

(f) that particular evidenceisto be given by
affidavit; or

(g) that evidencein relation to a particular matter
not be presented by a party; or

(h) that evidence of aparticular kind not be
presented by a party; or

(i) limiting, or not allowing, cross-examination of
a particular witness; or

() limiting the number of witnesses who are to
give evidence in the proceedings.

(3) A court may, in child-related proceedings —

(@ receiveinto evidence the transcript of evidence
in any other proceedings before —

(i) thecourt; or
(i) another court; or
(i) atribunal,

and draw any conclusions of fact from that
transcript that it thinks proper; and

(b) adopt any recommendation, finding, decision or
judgment of any court, person or body of akind
mentioned in paragraph (a)(i) to (iii).

106. Section 214 repealed
Section 214 is repeal ed.
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107. Transitional provision

The amendments effected by this Division —

(@) apply to proceedings commenced by an application filed
on or after 1 July 2006; and

(b) apply to proceedings commenced by an application filed
before 1 July 2006, if the parties to the proceedings
consent and the court grants leave.

Divison 4 — Amendments about changes to dispute resolution
Subdivision 1 — Amendments

108. Section 5 amended

(1) Section5isamended asfollows:

(@ by deleting the definitions of “approved counselling
organization”, “approved mediation organization”,
“arbitrator”, “child counselling”, “community
mediator”, “court counsellor”, “court mediator”, “family
and child counselling”, “family and child counsellor”,
“family and child mediation”, “family and child
mediator”, “private arbitration”, “private mediator” and

“welfare officer”;
(b) by inserting in the appropriate a phabetical positions —
(FLA s. 4(1))
“arbitration” has the meaning given by section 56;
(FLA s. 4(1))
“arbitrator” hasthe meaning given by section 57,

“Director of Court Counselling” means the Director
of Court Counselling appointed under
section 25(1)(d);
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(FLA s. 4(1))

“family consultant” has the meaning given by
section 61;

(FLA s. 4(1))

“family counselling” has the meaning given by
section 47;

(FLA s. 4(1))

“family counsellor” has the meaning given by
section 48;

(FLA s. 4(1))

“family disputeresolution” hasthe meaning given by
section 51;

(FLA s. 4(1))

“family disputeresolution practitioner” hasthe
meaning given by section 52;
(FLA s. 4())

“post-separ ation parenting program” has the
meaning given by the Family Law Act;

(FLA s. 4(1))

“relevant property or financial arbitration” hasthe
meaning given by section 56(2);

(FLA s. 4(1))

“section 65M ar bitration” has the meaning given by
section 56(2);

(c) attheend of the definition of “video link” by deleting
the semicolon and inserting instead a full stop.
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(2) After section 5(3) (asinserted by section 80(d) of this Act) the
following subsection isinserted —

(4) A referenceinthis Act to aperson or people involved
in proceedings is areference to —

(@ any of the partiesto the proceedings; and

(b) any child whose interests are considered in,
or affected by, the proceedings; and

(c) any person whose conduct is having an
effect on the proceedings.

1009. Section 25 amended

(1) Section 25(1)(c) is deleted and the following paragraph is
inserted instead —

(c) theexecutive manager;

(2) After section 25(2) the following subsection isinserted —

(28) Subject to subsection (4), the Court may —
(@) authorise personsto act as—
(i) family counsellors; and
(i)  family dispute resolution practitioners,
and
(b) appoint persons as family consultants.

(3) Section 25(4) is amended as follows:
(@) by inserting after “cannot be” —
“ authorised to act as an officer of the court, or 7,
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(b) after “(2)” by inserting —
“,(2a .
(4) Section 25(5) is amended by deleting “ Executive Officer” and
inserting instead —

“  executive manager

(5 Section 25(6) is amended as follows:

(@) by deleting “Executive Officer” in each of the 3 places
where it occurs and inserting in each place —

“  executive manager ”;

(b) by deleting “Executive Officer's’ and inserting
instead —

“  executive manager’'s

110. Section 33 amended

Section 33(3)(e) is amended by deleting “ section 60E,” and
inserting instead —

“  section 65Q or 65R, .
111. Section 33A inserted

After section 33 the following section isinserted —

33A. Engagement of consultantsetc. — FLA s. 38R

(1) The executive manager may engage persons having
suitable qualifications and experiences as consultants
to, or to perform services for, the executive manager.

(2) Anengagement under subsection (1) isto be made —

(@ onbehalf of the State; and
(b) by written agreement.
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112. Part 2 Division 4 replaced

Part 2 Division 4 isrepealed and the following Division is
inserted instead —

Division 4 — Administration of Court’sfamily services

34. Director of Court Counselling hasfunctions of
family consultants— FLA s. 38BA

(1) The Director of Court Counselling has al of the
functions conferred on family consultants by section 60
and any associated powers and duties.

(2) Without limiting subsection (1), sections 62 and 63
apply to the Director of Court Counselling while the
Director of Court Counselling is performing those
functions.

(3) The Director of Court Counselling is responsible for
administering the functions of family consultants.

34A.  Director of Court Counselling may delegate powers
and functionsthat relate to family consultants —
FLA s. 38BB

(1) The Director of Court Counselling may, in writing,
delegate to a family consultant any of the Director of
Court Counselling’ s powers, functions and dutiesin
relation to the functions of family consultants
mentioned in section 60.

(2) A delegateis, inthe exercise of adelegated power,
function or duty, subject to the directions of the
Director of Court Counselling.
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34B.  Director of Court Counselling may give directions
that relate to family servicesfunctions— FLA
s. 38BC

The Director of Court Counselling may give directions
that relate to —

(@ anofficer of the Court’s functions as afamily
consultant; or

(b) an officer of the Court’s or a staff member’s
functions as afamily counsellor or family
dispute resolution practitioner.

34C. Director of Court Counselling may authorise officer
or staff member to act asfamily counsellor or
family disputeresolution practitioner — FLA
s. 38BD

(1) The Director of Court Counselling may authorise an
officer of the Court or a staff member to provide family
counselling under this Act.

(2) The Director of Court Counselling may authorise an
officer of the Court or a staff member to provide family
dispute resolution under this Act.

(3 If an officer of the Court who is afamily consultant
also becomes a family counsellor, or family dispute
resolution practitioner, because of an authorisation
under this section —

(@) section 62 does not apply to the officer at any
time while the officer is acting as afamily
counsellor or family dispute resolution
practitioner; and

(b) the officer must not perform the functions of a
family consultant in relation to particular
proceedings, if the officer has conducted family
counselling or family dispute resolution with a
person involved in those proceedings.
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34D.  Director of Court Counselling may engage per sons
to perform family counselling services— FLA
s. 38R(1A)

The Director of Court Counselling may engage persons
to perform —
(@ family counselling services under this Act; or

(b) family dispute resolution services under
this Act.

113. Section 40 amended

Section 40(2) is amended as follows:
(& by deleting paragraph (b);

(b) atthe end of paragraph (c) by deleting the comma and
inserting afull stop instead,;

(c) by deleting “and the provisions of section 64 do not
apply to such aregistrar”.

114. Section 46 amended

Section 46(1) is amended as follows:

(@ inparagraph (a) by deleting “and child counsellor or a
welfare officer” and inserting instead —

“ counsellor or family dispute resolution practitioner ”;

(b) inparagraph (b) by deleting “and child counsellor or a
welfare officer;” and inserting instead —

“  consultant; .
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115. Part 4 replaced by Parts 4, 4A, 4B and 4C
Part 4 isrepealed and the following Parts are inserted instead —

Part 4 — Non-court based family services
Division 1 — Family counselling

47. Meaning of “family counselling” — FLA s. 10B

For the purposes of this Act —

“family counsdlling” means a processin which a
family counsellor helps —

(@ oneor more personsto deal with personal
and interpersonal issues arising from
relationships covered by this Act; or

(b) oneor more persons (including children)
who are affected, or likely to be affected, by
the breakdown of arelationship covered by
this Act to deal with either or both of the
following —

(i) personal and interpersonal issues,
(if) issuesrelating to the care of children.

48. Meaning of “family counsellor” — FLA s. 10C

For the purposes of thisAct —
“family counsellor” means —

(@ apersonwhoisafamily counsellor for the
purposes of the Family Law Act; or

(b) aperson who isauthorised to act under
section 34C, or engaged under section 34D,
asafamily counsellor.
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49, Confidentiality of communicationsin family

counselling— FLA s. 10D

(1) A family counsellor must not disclose a
communication made to the counsellor while the
counsellor is conducting family counselling, unless the
disclosureis required or authorised by this section.

(2) A family counsellor must disclose acommunication if
the counsellor reasonably believes the disclosureis
necessary for the purpose of complying with alaw of
the Commonwealth, a State or a Territory.

(3) A family counsellor may disclose acommunication if
consent to the disclosure is given by —

(@ if the person who made the communication has
attained the age of 18 years, that person; or

(b) if the person who made the communication isa
child who has not attained the age of
18 years —
(i) each person who has parental
responsibility for the child; or

(i) acourt.

(4) A family counsellor may disclose acommunication if
the counsellor reasonably believes that the disclosureis
necessary for the purpose of —

(@) protecting a child from the risk of harm
(whether physical or psychological); or

(b) preventing or lessening a serious and imminent
threat to the life or health of a person; or

(c) reporting the commission, or preventing the
likely commission, of an offence involving
violence or athreat of violence to a person; or

(d) preventing or lessening a serious and imminent
threat to the property of a person; or
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(e) reporting the commission, or preventing the
likely commission, of an offence involving
intentional damage to property of aperson or a
threat of damage to property; or

(f) if anindependent children’slawyer is
representing a child’ sinterests, assisting the
lawyer to do so properly.

(5 A family counsellor may disclose acommunication in
order to provide information (other than personal
information within the meaning of section 6 of the
Privacy Act 1988 of the Commonwealth) for research
relevant to families.

(6) Evidence that would be inadmissible because of
section 50 is not admissible merely because this section
requires or authorises its disclosure.

(7) Inthissection—
“communication” includes admission.

50. Admissibility of communicationsin family
counselling and in referrals from family
counselling— FLA s. 10E

(1) Evidence of anything said, or any admission made, by
or in the company of —

(@ afamily counsellor conducting family
counselling; or

(b) aperson (the “professional”) to whom afamily
counsellor refers a person for medical or other
professional consultation, while the
professional is carrying out professional
services for the person,

is not admissible —

(c) inany court (whether of akind referredto in
section 8(a) or (b) or otherwise); or
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(2)

3)

(d) inany proceedings before a board, tribunal or
person authorised to hear evidence.

Subsection (1) does not apply to —

(& anadmission by an adult that indicates that a
child who has not attained the age of 18 years
has been abused or is at risk of abuse; or

(b) adisclosure by achild who has not attained the
age of 18 yearsthat indicates that the child has
been abused or is at risk of abuse,

unless, in the opinion of the court or board, tribunal or
person authorised to hear evidence referred to in
subsection (1), there is sufficient evidence of the
admission or disclosure available to the court from
other sources.

A family counsellor who refers apersonto a
professional (within the meaning of subsection (1)(b))
must inform the professional of the effect of this
section.

Division 2 — Family disputeresolution

Meaning of “family disputeresolution” — FLA
s. 10F

For the purposes of this Act —

“family disputeresolution” isa process (other than a
judicial process) —

(@ inwhich afamily dispute resolution
practitioner helps people affected, or likely
to be affected, by separation or divorce to
resolve some or al of their disputes with
each other; and

(b) inwhich the practitioner is independent of
all of the partiesinvolved in the process.
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52. M eaning of “family dispute resolution
practitioner” — FLA s. 10G
For the purposes of this Act —

“family disputeresolution practitioner” means —

(@) apersonwho isafamily dispute resolution
practitioner for the purposes of the Family
Law Act; or

(b) aperson who isauthorised to act under
section 34C, or engaged under section 34D,
as afamily dispute resolution practitioner.

53. Confidentiality of communicationsin family dispute
resolution — FLA s. 10H

(1) A family dispute resolution practitioner must not
disclose a communi cation made to the practitioner
while the practitioner is conducting family dispute
resolution, unless the disclosure is required or
authorised by this section.

(2) A family dispute resolution practitioner must disclose a
communication if the practitioner reasonably believes
the disclosure is necessary for the purpose of
complying with alaw of the Commonwealth, a State or
aTerritory.

(3) A family dispute resolution practitioner may disclose a
communication if consent to the disclosure is given
by —

(@ if the person who made the communication has
attained the age of 18 years, that person; or
(b) if the person who made the communication isa
child who has not attained the age of
18 years —
(1) each person who has parental
responsibility for the child; or
(i) acourt.
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(4)

()

(6)

(7)

(8)

A family dispute resolution practitioner may disclose a
communication if the practitioner reasonably believes
that the disclosure is necessary for the purpose of —

(@) protecting achild from the risk of harm
(whether physical or psychological); or

(b) preventing or lessening a serious and imminent
threat to the life or health of a person; or

(c) reporting the commission, or preventing the
likely commission, of an offence involving
violence or athreat of violence to a person; or

(d) preventing or lessening a serious and imminent
threat to the property of a person; or

(e) reporting the commission, or preventing the
likely commission, of an offence involving
intentional damage to property of a person or a
threat of damage to property; or

(f) if anindependent children’slawyer is
representing a child’ sinterests, assisting the
lawyer to do so properly.

A family dispute resolution practitioner may disclose a
communication in order to provide information (other
than personal information within the meaning of
section 6 of the Privacy Act 1988 of the
Commonwealth) for research relevant to families.

A family dispute resolution practitioner may disclose
information necessary for the practitioner to give a
certificate under section 66H(7).

Evidence that would be inadmissible because of

section 54 is not admissible merely because this section
requires or authorises its disclosure.

In this section —

“communication” includes admission.
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54. Admissibility of communicationsin family dispute

resolution and in referrals from family dispute
resolution — FLA s. 10J

(1) Evidence of anything said, or any admission made, by
or in the company of —

(@ afamily dispute resolution practitioner
conducting family dispute resolution; or

(b) aperson (the “professional”) to whom afamily
dispute resolution practitioner refers a person
for medical or other professional consultation,
while the professional is carrying out
professional services for the person,

is not admissible —

(c) inany court (whether of akind referredto in
section 8(a) or (b) or otherwise); or

(d) inany proceedings before a board, tribunal or
person authorised to hear evidence.

(2) Subsection (1) does not apply to —
(@ anadmission by an adult that indicates that a

child under 18 has been abused or is at risk of
abuse; or

(b) adisclosure by achild under 18 that indicates
that the child has been abused or is at risk of
abuse,

unless, in the opinion of the court, board, tribunal or
person authorised to hear evidence referred to in
subsection (1), there is sufficient evidence of the
admission or disclosure available to the court from
other sources.

(3) Subsection (1) does not apply to information necessary
for a practitioner to give a certificate under
section 66H(7).
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(4) A family dispute resolution practitioner who refersa
person to a professional (within the meaning of
paragraph (1)(b)) must inform the professional of the
effect of this section.

55. Family dispute resolution practitioners must
comply with regulations— FLA s. 10K

(1) Theregulations may prescribe requirements to be
complied with by family dispute resolution
practitionersin relation to the family dispute resolution
services they provide.

(2) Theregulations may prescribe penalties not exceeding
$1 100 in respect of offences against regulations made
for the purposes of subsection (1).

Division 3— Arbitration
56. Meaning of “arbitration” — FLA s. 10L

(1) For the purposes of this Act —

“arbitration” means a process (other than the judicial
process) in which parties to a dispute present
arguments and evidence to an arbitrator, who
makes a determination to resolve the dispute.

(2) Arbitration may be either —

(@) section 65M arbitration, which is arbitration of
Part 5A Division 2 proceedings carried out as a
result of an order made under section 65M; or

(b) relevant property or financial arbitration, which
isarbitration (other than section 65M
arbitration) of —

(i) Part 5A Division 2 or 3 proceedings or
section 221 proceedings; or

(i) any part of such proceedings; or

(ili)  any matter arising in such proceedings,
or
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(iv) adispute about a matter with respect to
which such proceedings could be
instituted.

57. Meaning of “arbitrator” — FLA s. 10M

An arbitrator is a person who meets the requirements
prescribed in the regulations to be an arbitrator.

58. Arbitrators may charge feesfor their services—
FLA s. 10N

(1) Anarbitrator conducting arbitration may charge the
parties to the arbitration fees for conducting it.

(2) Thearbitrator must give written information about
those fees to the parties before the arbitration starts.

59. Immunity of arbitrators— FLA s. 10P

An arbitrator has, in performing hisor her functions as
an arbitrator, the same protection and immunity as a
judge hasin performing the functions of ajudge.

Part 4A — Family consultants

Division 1 — About family consultants

60. Functions of family consultants— FLA s. 11A

The functions of family consultants are to provide
servicesin relation to proceedings under this Act,
including —

(@) assisting and advising people involved in the
proceedings; and

(b) assisting and advising courts, and giving
evidence, in relation to the proceedings; and
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(c) helping people involved in the proceedings to
resolve disputes that are the subject of the
proceedings; and

(d) reporting to the court under section 73; and

(e) advising the court about appropriate family
counsellors, family dispute resolution
practitioners and courses, programs and
services to which the court can refer the parties
to the proceedings.

61. Meaning of “family consultant” — FLA s. 11B

For the purposes of thisAct —

“family consultant” means a person who is afamily
consultant for the purposes of the Family Law Act.

62. Admissibility of communications with family
consultants and referrals from family
consultants— FLA s. 11C

(1) Evidence of anything said, or any admission made, by
or in the company of —

(@ afamily consultant performing the functions of
afamily consultant; or

(b) aperson (the* professional”) to whom afamily
consultant refers a person for medical or other
professional consultation, while the
professional is carrying out professional
services for the person,

isadmissible in proceedings under this Act.

(2) Subsection (1) does not apply to athing said or an
admission made by a person who, at the time of saying
the thing or making the admission, had not been
informed of the effect of subsection (1).
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(3) Despite subsection (2), athing said or admission made
isadmissible even if the person who said the thing or
made the admission had not been informed of the effect
of subsection (1), if —

(@ itisanadmission by an adult that indicates that
achild who has not attained the age of 18 years
has been abused or is at risk of abuse; or

(b) itisadisclosure by achild who has not attained
the age of 18 yearsthat indicates that the child
has been abused or is at risk of abuse,

unless, in the opinion of the court, there is sufficient
evidence of the admission or disclosure available to the
court from other sources.

63. Immunity of family consultants— FLA s. 11D

A family consultant has, in performing his or her
functions as a family consultant, the same protection
and immunity as a judge has in performing the
functions of ajudge.

Divison 2 — Courts' use of family consultants

64. Courtsto consider seeking advice from family
consultants— FLA s. 11E

(1) If, under this Act, a court has the power to —

(@) order aperson to attend family counselling or
family dispute resolution; or

(b) order aperson to participate in a course,
program or other service (other than
arbitration); or

(c) order aperson to attend appointments with a
family consultant; or
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(d) adviseor inform aperson about family
counselling, family dispute resolution or other
COUrSEeS, programs or Services,

the court —

(e) may, before exercising the power, seek the
advice of afamily consultant as to the services
appropriate to the needs of the person and the
most appropriate provider of those services;
and

(f) must, before exercising the power, consider
seeking that advice.

(2) If the court seeks advice under subsection (1), the court
must inform the person in relation to whom the advice
Is sought —

(@ whom the court is seeking advice from; and
(b) the nature of the advice the court is seeking.

65. Court may order partiesto attend appointments
with afamily consultant — FLA s. 11F

(1) A court exercising jurisdiction in proceedings under
this Act may order one or more parties to the
proceedings to attend an appointment (or a series of
appointments) with afamily consultant.

(2) When making an order under subsection (1), a court
must inform the parties of the effect of section 65A.
(3 A court may make orders under this section —
(@ onitsowninitiative; or
(b) onthe application of —
() aparty to the proceedings; or

(i) anindependent children’s lawyer
representing a child’ s interests under an
order made under section 164.
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65A.  Consequencesof failureto comply with order under
section 65— FLA s. 11G

(1) If apersonwho is ordered to attend an appointment
with afamily consultant under section 65 failsto
comply with —

(@) theorder made by the court; or

(b) any instruction the consultant givesto the
person,

the consultant must report the failure to the court.
(2) On receiving the report, the court may make any
further ordersit considers appropriate.
(3 The court may make orders under subsection (2) —
(@ onitsowninitiative; or
(b) onthe application of —
(i) aparty to the proceedings; or
(i) anindependent children’s lawyer
representing a child’ s interests under an
order made under section 164.
Part 4B — Obligationsto inform people about
non-court based family services and about
court’s processes and services

Division 1 — Introduction
65B.  Objectsof thisPart — FLA s. 12A

The objects of this Part are —

(@) toensurethat parents or de facto partners
considering ending their relationship are
informed about the services available to help
with a possible reconciliation, in situations
where areconciliation seems a reasonable
possibility; and
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(b) toensurethat parents or people affected, or
likely to be affected, by the breakdown of a
relationship covered by this Act are informed
about the services available to help them adjust
to—

(i) the breakdown of the relationship; and
(i)  orders made under this Act;
and

(c) toensurethat parents or people affected, or
likely to be affected, by the breakdown of a
relationship covered by this Act are informed
about ways of resolving disputes other than by
applying for orders under this Act.

Division 2 — Kind of information to be provided
65C.  Prescribed information about non-court based

family servicesand court’s processes and
services— FLA s. 12B

(1) Theregulations may prescribe information that isto be
included in documents provided to persons under this
Part, relating to non-court based family services and
court’ s processes and services.

(2) Without limitation, information prescribed under this
section must include information about —

(@) thelegal and possible social effects of the
proposed proceedings (including the
consequences for children whose care, welfare
or development is likely to be affected by the
proceedings); and

(b) the services provided by family counsellors and
family dispute resolution practitioners to help
people affected by the breakdown of
relationships covered by this Act; and
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(c) thestepsinvolved in the proposed proceedings,
and

(d) therole of family consultants; and

(e) thearbitration facilities available to arbitrate
disputes in relation to the breakdown of
relationships covered by this Act.

65D. Prescribed information about reconciliation — FLA
s. 12C

The regulations may prescribe information that is to be
included in documents provided to persons under this
Part, relating to services available to help with a
reconciliation between partners to ade facto
relationship covered by this Act.

65E. Prescribed information about Part 5 proceedings —
FLA s. 12D

(1) Theregulations may prescribe information that isto be
included in documents provided under this Part to
persons involved in proceedings under Part 5.

(2) Without limitation, the information must include
information about the family counselling services
available to assist the parties, and the child or children
concerned, to adjust to the consequences of orders
under that Part.

Division 3— Who must provide information and when

65F. Obligationson legal practitioners— FLA s. 12E

(1) A lega practitioner who is consulted by a person
considering instituting proceedings under this Act must
give the person documents containing the information
prescribed under section 65C.
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(2) A lega practitioner who is consulted by, or who is
representing, a person who is a party to financial or
Part 5 proceedings in relation to arelationship covered
by this Act must give the person documents containing
the information prescribed under section 65D.

(3) A lega practitioner representing a party in proceedings
under Part 5 must give the party documents containing
the information prescribed under section 65E.

(4) A lega practitioner does not have to comply with
subsection (1), (2) or (3) if the practitioner has
reasonabl e grounds to believe that the person has
already been given documents containing the
prescribed information mentioned in that subsection.

(5 A legal practitioner does not have to comply with
subsection (2) if the practitioner considers that thereis
no reasonabl e possibility of areconciliation between
the de facto partners.

65G.  Obligations on executive manager — FLA s. 12F

(1) The executive manager must ensure that any person
who is considering instituting proceedings under this
Act is, on thefirst occasion the person dealswith a
registry of the court, given documents containing the
information prescribed under —

(@ section 65C; and
(b) section 65D.

(2) The executive manager must ensure that, if aperson
involved in proceedings under this Act requests an
officer or staff member of the court for information
about family counselling services or family dispute
resolution services, the person is given documents
containing information about those services.
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65H.  Obligationson family counsellors, family dispute
resolution practitionersand arbitrators— FLA
s 12G

(1) A family counsellor, family dispute resolution
practitioner or arbitrator who deals with a person
considering instituting financial or Part 5 proceedings
in relation to arelationship covered by this Act must
give the person (and in appropriate cases, that person’s
de facto partner) documents containing the information
prescribed under section 65D.

(2) A family counsellor, family dispute resolution
practitioner or arbitrator does not have to comply with
subsection (1), if he or she —

(@ hasreasonable grounds to believe that the
person has already been given documents
containing the prescribed information; or

(b) considersthat thereis no reasonable possibility
of areconciliation between the de facto
partners.

Part 4C — Court’s powersin relation to court
and non-court based family services

Division 1 — Introduction

65I. Objectsof thisPart — FLA s. 13A

(1) Theobjectsof this Part are —
() tofacilitate accessto family counselling —

(i) tohelp defacto partners considering
ending their de facto relationship to
reconcile; and

(i)  to help people adjust to the breakdown
of arelationship covered by this Act;
and
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(iii)  to help people adjust to court orders
under this Act;

and

(b) to encourage people to use dispute resolution
mechanisms (other than judicial ones) to
resolve matters in which a court order might
otherwise be made under this Act, provided the
mechanisms are appropriate in the
circumstances and proper procedures are
followed; and

(c) toencourage peopleto use, in appropriate
circumstances, arbitration to resolve mattersin
which a court order might otherwise be made,
and to provide ways of facilitating that use; and

(d) togivethe court the power to require partiesto
proceedings under this Act to make use of court
or non-court based family services appropriate
to the needs of the parties.

(2) The object mentioned in subsection (1)(b) also lies
behind the general requirement in section 66H for
family dispute resolution services to be used before an
application for a Part 5 Order is made.

Division 2— Help with reconciliation

65J. Court to accommodate possible reconciliations —
FLA s. 13B

(1) If, during the proceedings, the court considers, from the
evidence in the proceedings or the attitude of the
parties to the de facto relationship, that thereisa
reasonabl e possibility of areconciliation between the
parties, the court may adjourn the proceedings to give
the parties the opportunity to consider areconciliation.

(2) If the court adjourns the proceedings under
subsection (1), the court must advise the partiesto
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attend family counselling, or use the services of
another appropriate person or organisation.

(3) If, after an adjournment under subsection (1), either of
the parties requests that the proceedings resume, the
court must resume the proceedings as soon as
practicable.

Division 3— Referralsto family counselling, family
disputeresolution and other family services

65K.  Court may refer partiesto family counselling,
family disputeresolution and other family
services— FLA s. 13C

(1) A court exercising jurisdiction in proceedings under
this Act may, at any stage in the proceedings, make one
or more of the following orders —

(@ that one or more of the partiesto the
proceedings attend family counselling; and

(b) that the parties to the proceedings attend family
dispute resolution; and

(c) that one or more of the partiesto the
proceedings participate in an appropriate
course, program or other service.

(2) The court may suggest a particular purpose for the
attendance or participation.

(3 Theorder may require the party or parties to encourage
the participation of specified other persons who are
likely to be affected by the proceedings.

(4) The court may make any other orders it considers
reasonably necessary or appropriate in relation to the
order.

(5) The court may make orders under this section —

(@ onitsowninitiative; or
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(b) onthe application of —
(i) aparty to the proceedings; or
(i)  anindependent children’s lawyer
representing a child’ s interests under an
order made under section 164.

65L.  Consequencesof failureto comply with order under
section 65K — FLA s. 13D

(1) If aparty failsto comply with an order of a court under
section 65K, the family counsellor, family dispute
resolution practitioner or provider of the course,
program or other service must report the failure to the
court.

(2) Onreceiving the report, the court may make any
further ordersit considers appropriate.

(3 The court may make orders under subsection (2) —
(@ onitsowninitiative; or
(b) onthe application of —
(i) aparty to the proceedings; or

(i) anindependent children’s lawyer
representing a child’ s interests under an
order made under section 164.

Divison 4 — Court’srolein relation to arbitration
of disputes

65M. Court may refer Part 5A proceedingsto
arbitration — FLA s. 13E

(1) With the consent of all of the partiesto the
proceedings, a court exercising jurisdiction in Part 5A
proceedings may make an order referring the
proceedings, or any part of them, or any matter arising
in them, to an arbitrator for arbitration.
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(2) If the court makes an order under subsection (1), it
may, if necessary, adjourn the proceedings and may
make any additional orders as it thinks appropriate to
facilitate the effective conduct of the arbitration.

65N.  Court may make ordersto facilitate arbitration of
certain disputes— FLA s. 13F

A court may, on application by a party to relevant
property or financial arbitration, make orders the court
thinks appropriate to facilitate the effective conduct of
the arbitration.

650. Court may determine questions of law referred by
arbitrator — FLA s. 13G

(1) Anarbitrator of section 65M arbitration or relevant
property or financia arbitration may, at any time
before making an award in the arbitration, refer a
question of law arising in relation to the arbitration for
determination by a single judge of the Court.

(2) Thearbitrator may do so —

(@ onhisor her own initiative; or

(b) at the request of one or more of the partiesto
the arbitration if the arbitrator considersit
appropriate to do so.

(3 Thearbitrator must not make an award in the
arbitration before the judge or Family Law Magistrate
has either —

(@ determined the question of law; or

(b) remitted the matter to the arbitrator having
found that no question of law arises.
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65P. Awards madein arbitration may beregistered in
court — FLA s. 13H

(1) A party to an award made in section 65M arbitration or
in relevant property or financia arbitration may
register the award —

(@ inthe case of section 65M arbitration, in the
court that ordered the arbitration; or

(b) otherwise, in any court.

(2) Anaward registered under subsection (1) has effect as
if it were a decree made by that court.

65Q. Court canreview registered awards— FLA s. 13J

(1) A party to aregistered award made in section 65M
arbitration or relevant property or financial arbitration
may apply for review of the award, on questions of
law, by a single judge of the Couirt.

(2) Onareview of an award under this section, the judge
or Family Law Magistrate may —

(@ determineall questions of law arising in
relation to the arbitration; and

(b) make such decrees as the judge or magistrate
thinks appropriate, including a decree
affirming, reversing or varying the award.

65R.  Court may set asideregistered awards— FLA
s. 13K

(1) If anaward made in section 65M arbitration or relevant
property or financial arbitration, or an agreement made
as aresult of such arbitration, isregistered in the Court,
the Court may make a decree affirming, reversing or
varying the award or agreement.
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(2) The Court may only make a decree under
subsection (1) if the Court is satisfied that —

(@ theaward or agreement was obtained by fraud
(including non-disclosure of a material matter);
or

(b) theaward or agreement isvoid, voidable or
unenforceable; or

(c) inthe circumstances that have arisen since the
award or agreement was made it is
impracticable for some or all of it to be carried
out; or

(d) thearbitration was affected by bias, or there
was a lack of procedural fairnessin theway in
which the arbitration process, as agreed
between the parties and the arbitrator, was
conducted.

116. Heading to Part 5 Division 3 replaced

The heading to Part 5 Division 3 is deleted and the following
heading isinserted instead —

Division 3— Reportsrelating to children under 18
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117. Section 72 replaced

Section 72 is repealed and the following section is inserted
instead —

72. Court’s obligation to inform people to whom orders
under this Part apply about family counselling,
family disputeresolution and other family
services— FLA s. 62B

If acourt makes an order in proceedings under this
Part, the court must inform the parties to the
proceedings about the family counselling services,
family dispute resolution services and other courses,
programs and services available to help the parties
adjust to the consequences of that order.

118. Section 73 amended

(1) Section 73(2) is amended by deleting “and child counsellor or
welfare officer” and inserting instead —

consultant .

(2) Section 73(4) and (5) are repealed and the following subsections
areinserted instead —

(4) Thefamily consultant may include in the report, in
addition to the matters required to be included in it, any
other matters that relate to the care, welfare or
development of the child.

(5) For the purposes of the preparation of the report, the
court may make any other orders, or give any other
directions, that the court considers appropriate
(including orders or directions that a party to
proceedings, or the child, attend an appointment or a
series of appointments with afamily consultant).
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(3) Section 73(6) is amended by deleting “ counsellor or welfare
officer” and inserting instead —

family consultant

1109. Section 91 amended
(1) Section 91(1) isrepealed.

(2) Section 91(2) is amended as follows:

(@ inparagraph (a) by deleting “aconference with afamily
and child counsellor or awelfare officer” and inserting
instead —

family counselling ”;

(b) inparagraph (b) by deleting “aconference” and
inserting instead —

counselling ”;

(c) inparagraph (c) by deleting “aconference” and inserting
instead —

counselling

120. Section 95 amended

Section 95(1) is amended as follows:

(@ inparagraph (a) by deleting “family and child counsellor
or awelfare officer;” and inserting instead —

family consultant;

(b) inparagraph (b) by deleting “family and child
counsellor or awelfare officer” and inserting instead —

family consultant
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121. Section 95A amended

(1) Section 95A(1) isrepealed and the following subsection is
inserted instead —

(1) Inproceedingsfor a parenting order, the court may
make an order directing a party to the proceedings to
attend a post-separation parenting program.

(2) Section 95A(3) isamended by deleting the definitions of
“* post-separation parenting program” or “program”” and
““ post-separation parenting program provider” or “provider””.

122. Section 95B inserted

After section 95A the following section isinserted in
Subdivision 2 —

95B.  Conditionsfor providersof post-separation
parenting programs— FLA s. 65LB

(1) An organisation meets the conditionsin this section
if —
() itisarecipient organisation (see
subsection (2)); or

(b) thereisarecipient organisation in relation to
the organisation (see subsection (3)).

(2) Anorganisation is arecipient organisation for the
purposes of subsection (1)(a) if it receives, or has been
approved to receive, funding under a program or a part
of a program designated under section 65LB(4) of the
Family Law Act in order to provide services that
include post-separation parenting programs.
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(3) Anorganisation isarecipient organisation in relation
to another organisation for the purposes of
subsection (1)(b) if —

(@ both—

(i)
(i1)

or

the other organisation is a member of
the organisation; and

the organisation receives, or has been
approved to receive, funding under a
program or a part of a program
designated under section 65LB(4) of the
Family Law Act in order that the
organisation’s members may provide
services that include post-separation
parenting programs;

(b) both—

(i)

(i1)

the organisation acts on behalf of a
group of organisations that includes the
other organisation; and

the organisation receives, or has been
approved to receive, funding under a
program or a part of a program
designated under section 65LB(4) of the
Family Law Act in order that the
organisations on whose behalf it acts
may provide services that include
post-separation parenting programs.
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123.

124.

125.

Section 160 amended

Section 160(1) is repealed and the following subsection is
inserted instead —

(1) Thissection appliesto a person in the course of

performing duties or functions, or exercising powers,
aS P

(@ thePrincipal Registrar, a Registrar or a Deputy

Registrar; or

(b) afamily consultant; or

(c) afamily counsellor; or

(d) afamily dispute resolution practitioner; or

(e) anarbitrator; or

(f) alegal practitioner independently representing
achild’'sinterests.

Section 217 amended

Section 217(4) is amended in paragraph (b) of the definition of
“examined” by deleting “and child counsellor or awelfare
officer” and inserting instead —

“ counsellor or family consultant

Section 244 amended

Section 244(3) is amended as follows:

(@) by deleting paragraph (j) and “and” after it and inserting
instead —

()) authorising an officer making an investigation
mentioned in paragraph (i) to —
(i) take evidence on oath or affirmation;
and
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(i) receivein evidence areport from a
family consultant under section 73; and

(iii)  receivein evidence areport from a
person who has had dealings with a
party to the matter under investigation
under section 91, 95, 95A, 2050
or 205S;

and

(ja enabling the summoning of witnesses before an
officer making an investigation mentioned in
paragraph (i) for the purposes of giving
evidence or producing books or documents; and

(b) by deleting paragraphs (r) and (s) and “and” after each
of those paragraphs and inserting instead —

(r) providing for and in relation to —

(i) the attendance at family counselling by
parties to proceedings under this Act;
and

(i)  the attendance at family dispute
resolution by parties to proceedings
under this Act; and

(iii)  the giving of advice and assistance by
family consultants to people involved in
proceedings under this Act; and

(iv) the participation by partiesto
proceedings under this Act in courses,
programs and other services (other than
those mentioned in subparagraph (i), (ii)
or (ii)) that the parties are ordered by
the court to participate in; and
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(v) theuse, for the purposes of proceedings
under this Act, by the Court and the
Magistrates Court exercising
jurisdiction under this Act and officers
of such courts, of reports about the
future conduct of the proceedings that
have been prepared by persons who
dealt with the partiesin accordance with
rules made under subparagraph (i), (ii),
(iii) or (iv);

and

(c) inparagraph (t) by deleting “court mediators” and
inserting instead —

“ family consultants ”;
(d) inparagraph (u) —
(i) by deleting “mediation or”; and

(i) by deleting “section 60B;” and inserting
instead —

“  sections65M and 65N; 7;
(e) inparagraph (v) by deleting “mediated or”;
(f) after paragraph (v) by inserting the following
paragraph —

(va) prescribing the disputes, proceedings or matters
in relation to which family consultants may, or
must not, perform their functions; and
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() by deleting paragraphs (w), (x) and (y) and “and” after
each of those paragraphs and inserting instead —

(w) providing for and in relation to —

(i) thefunctionsto be performed by family
consultants; and

(ii)  the proceduresto befollowed in
performing those functions; and

(iii)  the procedures to be followed by
persons involved in proceedings in
relation to which afamily consultant is
performing functions; and

(iv) the proceduresto be followed when a
family consultant ceases performing
functionsin relation to a dispute,
proceeding or matter;

and

(x) providing for and in relation to —

(i) theproceduresto be followed by a
family counsellor authorised under
section 25(2a) or 34C(1) or engaged
under section 34D; and

(if)  the proceduresto be followed by
persons attending family counselling
with such a counsellor; and

(iii)  the procedures to be followed when
family counselling with such a
counsellor ends;

and

(y) providing for andinrelationto —

(i) the proceduresto be followed by a
family dispute resolution practitioner
authorised under section 25(2a)
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or 34C(2) or engaged under

section 34D; and

(i)  the procedures to be followed by
persons attending family dispute
resolution with such a practitioner; and

(iii)  the procedures to be followed when
family dispute resolution with such a
practitioner ends;

and
(ya) providing for andinrelationto —

(i) the proceduresto be followed by an
arbitrator in relation to adispute,
proceeding or matter under this Act; and

(i)  the attendance by persons at
conferences conducted by arbitrators for
the purpose of arbitrating a dispute,
proceeding or matter under this Act; and

(iii)  the procedure to be followed when
arbitration ends, both where it has
resulted in an agreement or award and
whereit has not;

and

(h) by deleting paragraph (z) and “and” after it and inserting
instead —

(2) prescribing matters relating to the costs of —

(i) arbitration by arbitrators, and the
assessment or taxation of those costs;
and

(i)  family counselling by family
counsellors authorised under
section 25(2a) or 34C(1) or engaged
under section 34D; and
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(i)  family dispute resolution by family
dispute resolution practitioners
authorised under section 25(2a)
or 34C(2) or engaged under
section 34D;

and

(i) inparagraph (zaa) by deleting “ sections 60A or 60B;”
and inserting instead —

section 65P;  ;

()  inparagraph (zab) —
(i) by deleting “section 60D” and inserting
instead —
“ section65Q ”;and
(i) by deleting “section 60E” and inserting
instead —
“ section65R 7.

126. Section 245 amended

Section 245(2) is amended as follows:
(& inparagraph (b) by deleting subparagraphs (ii) and (iii)
and “or” after subparagraph (ii) and inserting instead —

or

(if)  services provided by the Court in
circumstances other than where a court
orders or directs the provision of the
services; and

(b) inparagraph (ba) by inserting after “arbitrator” —

under section57 ”;

As at 04 Jul 2006 No. 35 of 2006 page 187

Extract from www.slp.wa.gov.au, see that website for further information



Family Legislation Amendment Act 2006

Part 3 Amendments about shared parental responsibilities
Division 4 Amendments about changes to dispute resolution
s.126

(c) inparagraph (bb) —
(i) by inserting after “(v),” —

“ (va), ";and
(i) by inserting after “(y)” —
Coaya

(d) by deleting paragraph (c) and inserting instead —

(c) themanner of authorising personsto act as
family dispute resolution practitioners under
section 52, and the matters to be taken into
account when doing so; and

(e) by deleting paragraph (d) and inserting instead —

(d) the manner of authorising personsto act as
family consultants under section 61, and the
matters to be taken into account when doing so;
and

(f) by deleting paragraph (€) and inserting instead —

(e) theregistration of awards made in section 65M
arbitration and relevant property or financia
arbitration; and

(g) after each of paragraphs (a), (ba), (bb) and (f) by
inserting —
“ and .
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Subdivision 2 — Transitional provisions

127. I nter pretation
In this Division —

“commencement” means the day on which this Division comes
into operation.

128. Arbitration awardsregistered under section 60A or 60B are
taken to beregistered under section 65P

If —

(@ at any time before commencement, an award in an
arbitration had been registered under section 60A or 60B
of the Family Court Act 1997; and

(b) theawardisstill registered immediately before
commencement,

the registration of the award continues to have effect after
commencement asif it had been done under section 65P of that
Act.

129. Powersunder Part 4C Division 4 of the Family Court
Act 1997 may be exercised in relation to section 60A
arbitration and private arbitration

For the purposes of sections 650, 65P, 65Q and 65R —

(@ areferenceto section 65M arbitration includes a
reference to section 60A arbitration (within the meaning
of the Family Court Act 1997 asin force immediately
before commencement); and

(b) areferenceto relevant property or financial arbitration
includes areference to private arbitration of a dispute
(within the meaning of the Family Court Act 1997 asin
force immediately before commencement).
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130. Request for counselling under section 52

If, at commencement, a notice filed under section 52 of the
Family Court Act 1997 has not been acted on, an appropriate
officer of the court in which the noticeis filed must arrange for
the parties to the proceedings to which the notice relates (and
the child and any other persons the officer thinks appropriate) to
be interviewed by afamily counsellor to assess whether
counselling is appropriate in al the circumstances, and, if it
is—

(@ todiscussthe care, welfare and development of the

child; and

(b) if there are differences between the partiesin relation to
matters affecting the care, welfare and development of
the child, to try to resolve those differences.

131. Ordersunder section 72(2)

If, at commencement, an order under section 72(2) of the
Family Court Act 1997 has not yet been complied with, the
order istaken to have been complied with if the parties to which
the order relate attend a conference with afamily counsellor
(within the meaning of the Family Court Act 1997 as amended
by this Division).

132. Reportsunder section 73

If, at commencement, a family and child counsellor or welfare
officer (within the meaning of the Family Court Act 1997 asin
force immediately before commencement) has been directed to
give areport under section 73(2) of that Act and has not yet
given that report —

(8 theperson must still provide the report; and

(b) referencesin section 73 of that Act (as amended by this
Division) to afamily consultant are taken to be
references to the person who provides the report.
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133. Pre-parenting order counselling for the purposes of
section 72

If, before commencement, parties to proceedings attended a
conference with afamily and child counsellor or awelfare
officer to discuss the matter to which the proceedings relate, the
attendance at that conference is taken to satisfy the requirement
in section 72(2) of the Family Court Act 1997 (as amended by
this Division) to attend a conference with afamily counsellor.

134. Supervision etc. of parenting orders

If —

(@) under acourt order made before commencement under
section 95 of the Family Court Act 1997, apersonis
required to do either or both of the following —

(i) supervise compliance with a parenting order;
(i) giveany party to the parenting order such
assistance asis reasonably requested by that

party in relation to compliance with, and the
carrying out of, the parenting order;

and

(b) immediately after commencement, the person is not a
family consultant within the meaning of the Family
Court Act 1997 as amended by this Division,

then the court may make another order substituting afamily
consultant for the person.

135. Transitional regulations

(1) If thisDivision does not provide sufficiently for a matter or
issue of atransitional nature that arises as aresult of the
amendments made by this Division, the Governor may make
regulations prescribing all matters that are required, necessary
or convenient to be prescribed for providing for that matter or
issue.
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(2) If regulations made under subsection (1) provide that a specified
state of affairsistaken to have existed, or not to have existed,
on and from a day that is earlier than the day on which the
regulations are published in the Gazette but not earlier than
commencement, the regul ations have effect according to their
terms.

(3) Insubsection (2) —
“gpecified” means specified or described in the regulations.

(4) If regulations contain a provision referred to in subsection (2),
the provision does not operate so as—

(@) toaffect inamanner prejudicia to any person (other
than the State or an authority of the State) the rights of
that person existing before the day of publication; or

(b) toimposeliabilities on any person (other than the State
or an authority of the State) in respect of anything done
or omitted to be done before the day of publication.

Division 5— Amendments about representation of child’s
interests by independent children’s lawyer

136. Section 5 amended
Section 5(1) (as so designated by section 80(a) of this Act) is
amended as follows:
(@) by deleting the definition of “child representative’;
(b) by inserting in the appropriate aphabetical position —
(FLA s. 4(2))

“independent children’slawyer”, for achild, means a
certificated practitioner (within the meaning of the
Legal Practice Act 2003) who represents the
child’ sinterestsin proceedings under an
appointment made under a court order under
section 164(2);
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137. Part 5 Division 9 replaced

Part 5 Division 9 isrepealed and the following Division is
inserted instead —

Division 9 — Independent representation of
child’sinterests

164. Court order for independent representation of
child’sinterests— FLA s. 68L

(1) Thissection appliesto proceedings under this Act in
which achild’ s best interests are, or achild’ swelfare
IS, the paramount, or a relevant, consideration.

(2) If it appearsto acourt that the child’ sinterestsin the
proceedings ought to be independently represented by a
lawyer, the court —

(& may order that the child’ sinterestsin the
proceedings are to be independently
represented by alawyer; and

(b) may make such other orders asit considers
necessary to secure that independent
representation of the child’ sinterests.

(3) A court may make an order for the independent
representation of the child’ sinterestsin the
proceedings by alawyer —

(& onitsown initiative; or
(b) onthe application of —
(i) thechild; or

(i)  an organisation concerned with the
welfare of children; or

(iif)  any other person.

(4) Without limiting subsection (2)(b), the court may make
an order under that paragraph for the purpose of
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allowing the lawyer who isto represent the child’s
interests to find out what the child’s views are on the
matters to which the proceedings relate.

(5) Subsection (4) does not apply if complying with that
subsection would be inappropriate because of —
(@ thechild’'sage or maturity; or
(b) some other specia circumstance.

165. Role of independent children’slawyer — FLA
S. 68LA

(1) Thissection appliesif an independent children’s
lawyer is appointed for achild in relation to
proceedings under this Act.

(2) Theindependent children’s lawyer must —

(@ form an independent view, based on the
evidence available to the independent
children’s lawyer, of what isin the best
interests of the child; and

(b) actinrelation to the proceedingsin what the
independent children’s lawyer believesto be
the best interests of the child.

(3) Theindependent children’s lawyer must, if satisfied
that the adoption of a particular course of actionisin
the best interests of the child, make a submission to the
court suggesting the adoption of that course of action.

(4) Theindependent children’s lawyer —

(& isnotthechild’ slega representative; and
(b) isnot obliged to act on the child’ sinstructions
in relation to the proceedings.

(5) Theindependent children’s lawyer must —

(8 actimpartialy in dealings with the parties to
the proceedings; and
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(b) ensurethat any views expressed by the child in
relation to the matters to which the proceedings
relate are fully put before the court; and

(c) if areport or other document that relates to the
child isto be used in the proceedings —

(i) analyse the report or other document to
identify those mattersin the report or
other document that the independent
children’slawyer considersto be the
most significant ones for determining
what isin the best interests of the child;
and

(i)  ensurethat those matters are properly
drawn to the court’ s attention;
and

(d) endeavour to minimise the traumato the child
associated with the proceedings; and

(e) facilitate an agreed resolution of matters at
issue in the proceedings to the extent to which
doing so isin the best interests of the child.

(6) Subject to subsection (7), the independent children’s
lawyer —
(@) isnot under an obligation to disclose to the
court; and

(b) cannot be required to disclose to the court,

any information that the child communicates to the
independent children’s lawyer.

(7) Theindependent children’s lawyer may disclose to the
court any information that the child communicates to
the independent children’ s lawyer if the independent
children’s lawyer considers the disclosure to bein the
best interests of the child.
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(8)

166.

(1)

(2)

3)

Subsection (7) applies even if the disclosure is made
against the wishes of the child.

Order that child be made available for
examination — FLA s. 68M

This section appliesif an independent children’s
lawyer is appointed to independently represent a
child’ sinterestsin relation to proceedings under
thisAct.

A court may, on application by the independent
children’s lawyer, order a person mentioned in
subsection (3) to make the child available, as specified
in the order, for an examination to be made for the
purpose of preparing areport about the child for use by
the independent children’ s lawyer in connection with
the proceedings.

The order may be directed to —

(@ aparent of the child; or

(b) aperson with whom the child isto live under a
parenting order; or

(c) aperson with whom the child isto spend time
under a parenting order; or

(d) aperson with whom the childisto
communicate under a parenting order; or

(e) aperson who has parental responsibility for the
child.
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138. Section 195 amended

Section 195(2)(b)(ii) is deleted and the following subparagraph
isinserted instead —

(i) anindependent children’s lawyer
representing the child’ s interests under
an order made under section 164.

139. Section 201 amended

Section 201(3)(b)(ii) is deleted and the following subparagraph
isinserted instead —

(i) anindependent children’s lawyer
representing the relevant child's
interests.

140. Section 237 amended

(1) Section 237(4) isamended as follows:

(@) by deleting “achild representative’” and inserting
instead —

“ anindependent children’slawyer for achild ”;

(b) by deleting “the child representative” and inserting
instead —

“  theindependent children’s lawyer

(2) Section 237(5) isamended as follows:

(@ by deleting “achild representative” and inserting
instead —

“ anindependent children’slawyer for achild ”;
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(b) by deleting “the child representative” in both places
where it occurs and inserting instead —

“  theindependent children’s lawyer

(3) Section 237(6) is amended as follows:

(@ by deleting “achild representative” and inserting
instead —

“ anindependent children's lawyer 7;

(b) by deleting “the child representative” and inserting
instead —

“ theindependent children’s lawyer ”.

141. Transitional provisions

(1) Inthissection—

“commencement” means the day on which this Division comes
into operation;

“new provision” means section 164 of the Family Court
Act 1997 asin force after commencement;

“old provision” means section 171 of the Family Court
Act 1997 asin force immediately before commencement.

(2) The amendments effected by this Division apply to proceedings
initiated under Part 5 of the Family Court Act 1997 before, on or
after commencement.

3 If—

(@ acourt made an order under the old provision for
separate representation of a child; and

(b) immediately before commencement, the proceedingsin
which the order was made have not been concluded,
then —

(c) the person who was appointed as the child's
representative under the old provision istaken to be
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appointed as the independent children’ s lawyer under
the new provision; and

(d) theorder under the old provision for separate
representation of the child istaken to be an order under
the new provision for independent representation of the
child sinterests.

Division 6 — Amendments about family violence

142. Part 5 Division 10 replaced and consequential amendment

(1) Part5Division 10 isrepealed and the following Division is
inserted instead —

Division 10 — Family violence
173. Purposes of thisDivision — FLA s. 68N

The purposes of this Division are —
(8 to resolve inconsistencies between —
(i) family violence orders; and

(if)  certain orders, injunctions and
arrangements made under this Act that
provide for a child to spend time with a
person or require or authorise a person
to spend time with a child;

and

(b) toensurethat orders, injunctions and
arrangements of the kind referred to in
paragraph (a)(ii) do not expose people to family
violence; and

(c) toachievethe objectsand principlesin
section 66.
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174, Obligations of court making an order or granting
an injunction under this Act that isinconsistent
with an existing family violence order — FLA s. 68P

(1) Thissection appliesif —
(@ acourt—

(i) makesaparenting order that provides
for achild to spend time with a person,
or expressly or impliedly requires or
authorises a person to spend time with a
child; or

(i) makesarecovery order (asdefined in
section 149) or any other order under
this Act that expressly or impliedly
requires or authorises a person to spend
time with achild; or

(iif)  grants an injunction under section 235
or 235A that expressly or impliedly
requires or authorises a person to spend
time with achild;

and

(b) the order made or injunction granted is
inconsistent with an existing family violence
order.

(2) The court must, to the extent to which the order or
injunction provides for the child to spend time with a
person, or expressly or impliedly requires or authorises
aperson to spend time with the child —

(@ specify inthe order or injunction that it is
inconsistent with an existing family violence
order; and

(b) give adetailed explanation in the order or
injunction of how the contact that it provides
for isto take place; and
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(c) explain (or arrange for someone else to explain)
the order or injunction to —

(i) theapplicant and respondent in the
proceedings for the order or injunction;
and

(ii)  the person against whom the family
violence order isdirected (if that person
is not the applicant or respondent); and

(iif)  the person protected by the family
violence order (if that person is not the
applicant or respondent);

and

(d) include (or arrange to be included) in the
explanation, in language those persons are
likely to readily understand —

(i) the purpose of the order or injunction;
and

(i)  theobligations created by the order or
injunction, including how the contact
that it providesfor isto take place; and

(iif)  the consequences that may follow if a
person failsto comply with the order or
injunction; and

(iv) the court’s reasons for making an order
or granting an injunction that is
inconsistent with afamily violence
order; and

(v) thecircumstancesin which aperson
may apply for variation or revocation of
the order or injunction.
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(3) Assoon as practicable after making the order or
granting the injunction (and no later than 14 days after
making or granting it), the court must give a copy to —
(8 theapplicant and respondent in the proceedings
for the order or injunction; and
(b) the person against whom the family violence
order isdirected (if that person is not the
applicant or respondent); and
(c) the person protected by the family violence
order (if that person is not the applicant or
respondent); and
(d) theregistrar, executive manager or other
appropriate officer of the court that last made or
varied the family violence order; and
(e) the Commissioner or head (however described)
of the police force of the State or Territory in
which the person protected by the family
violence order resides; and
(f) achild welfare officer in relation to the State or
Territory in which the person protected by the
family violence order resides.
(4) Failureto comply with this section does not affect the
validity of the order or injunction.
175. Relationship of order or injunction made under this
Act with existing inconsistent family violence
order — FLA s. 68Q
(1) Totheextent to which —
(@ anorder or injunction mentioned in
section 174(1)(a) is made or granted that
provides for a child to spend time with a
person, or expressly or impliedly requires or
authorises a person to spend time with a child;
and
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(b) the order or injunction is inconsistent with an
existing family violence order,

the family violence order isinvalid.

(2) Anapplication for a declaration that the order or
injunction isinconsistent with the family violence
order may be made, to a court that has jurisdiction
under this Part, by —

(@ theapplicant or respondent in the proceedings
for the order or injunction mentioned in
section 174(1)(a); or

(b) the person against whom the family violence
order isdirected (if that person is not the
applicant or respondent); or

(c) theperson protected by the family violence
order (if that person is not the applicant or
respondent).

(3) The court must hear and determine the application and
make such declarations as it considers appropriate.

176. Power of court making a family violence order to
revive, vary, discharge or suspend an existing order,
injunction or arrangement under thisAct — FLA
S. 68R

(1) In proceedingsto make or vary afamily violence order,
acourt may revive, vary, discharge or suspend —

(&) aparenting order, to the extent to which it
provides for a child to spend time with a
person, or expressly or impliedly requires or
authorises a person to spend time with the
child; or

(b) arecovery order (as defined in section149) or
any other order under this Act, to the extent to
which it expressly or impliedly requires or
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authorises a person to spend time with a child;
or

(c) aninjunction granted under section 235 or
235A, to the extent to which it expressly or
impliedly requires or authorises a person to
spend time with a child; or

(d) totheextent to which it expressly or impliedly
requires or authorises a person to spend time
with achild —

(i) anundertaking given to, and accepted
by, a court; or
(i) aregistered parenting plan within the
meaning of section 76(6); or
(ili) abond entered into under an order
under this Act.

(2) Thecourt may do so —

(@ onitsowninitiative; or

(b) on application by any person.
(3 The court must not do so unless —

(@ it asomakesor varies afamily violence order
in the proceedings (whether or not by interim
order); and

(b) if the court proposes to revive, vary, discharge
or suspend an order or injunction mentioned in
subsection (1)(a), (b) or (c), the court has
before it material that was not before the court
that made that order or injunction.

(4) The court must not exercise its power under
subsection (1) to discharge an order, injunction or
arrangement in proceedings to make an interim family
violence order or an interim variation of afamily
violence order.
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(5) Inexercising its power under subsection (1), the court
must —

(@ haveregard to the purposes of this Division
(stated in section 173); and

(b) haveregard to whether contact with both
parentsisin the best interests of the child
concerned; and

(c) if varying, discharging or suspending an order
or injunction mentioned in subsection (1)(a),
(b) or (c) that, when made or granted, was
inconsistent with an existing family violence
order, be satisfied that it is appropriate to do so
because a person has been exposed, or islikely
to be exposed, to family violence as a result of
the operation of that order or injunction.

(6) Theregulations may require a copy of the court’s
decision to revive, vary, discharge or suspend an order,
injunction or arrangement to be registered in
accordance with the regulations.

(7) Failureto comply with any requirement of the
regulations referred to in subsection (6) does not affect
the validity of the court’s decision.

177. Application of Act and ruleswhen exercising
section 176 power — FLA s. 68S

(1) Thefollowing provisions do not apply to a court
exercising the power under section 176 —
(@) section 88;
(b) section 91(2);
(c) section 66G;
(d) section43;
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(e) any provisions (for example, section 66A) that
would otherwise make the best interests of the
child the paramount consideration;

(f) any provisions of this Act or the rules specified
in the regulations.

(2) If acourt isexercising the power under section 176 in
proceedings to make an interim family violence order
or an interim variation of afamily violence order —

(@ the court has a discretion about whether to
apply section 66C(3)(a); and

(b) any provisions of this Act or the rules specified
in the regulations do not apply.

(3) A court exercising the power under section 176 may, as
it thinks appropriate, dispense with any otherwise
applicable rules.

178. Special provisionsrelating to proceedingsto make
an interim (or interim variation of) family violence
order — FLA s. 68T

(1) If, in proceedingsto make an interim family violence
order or an interim variation of afamily violence order,
the court revives, varies or suspends an order,
injunction or arrangement under section 176, that
revival, variation or suspension ceases to have effect at

the earlier of —
(@ thetimetheinterim order stops being in force;
and

(b) the end of the period of 21 days starting when
the interim order was made.

(2) No appedl liesinrelation to the revival, variation or
suspension.
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(2) Section 41 isamended by deleting “section 180" and inserting
instead —

“  section 176

143. Transitional provisions

(1) Inthissection—
“commencement” means the day on which this Division comes
into operation.
(2) The amendments effected by this Division —
(@) apply to orders made after commencement; and
(b) do not apply to orders made before commencement.

Division 7— Amendments about removal of referencesto
“residence” and “ contact”

144. Section 5 amended
Section 5(1) (as so designated by section 80(a))is amended as
follows:

(@ by deleting the definitions of “contact order”, “has’,
“made in favour”, “residence order” and “ specific issues
order”;

(b) by inserting in the appropriate a phabetical positions —

(FLA s. 4(1))

“madein favour”, in relation to a parenting order
(other than a child maintenance order), has the
meaning given by section 84(6);

(FLA s. 4(1))

“State child order” means an order made under the
law of a State that —

(@ however it is expressed, has the effect of
determining the person or persons with
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“contact”

145.

148.
D)

(2)

whom achild who isunder 18 isto live, or
that provides for a person or persons to have
custody of achild who isunder 18; or

(b) however it is expressed, has the effect of
providing for a person or persons to spend
time with a child who is under 18; or

(c) however it is expressed, has the effect of
providing for contact between a child who is
under 18 and another person or persons, or
that provides for a person or persons to have
access to achild who is under 18;

Section 71 amended

Section 71(2)(b) is amended by deleting “residence order” and
inserting instead —

parenting order that deals with whom achild is
to livewith

Section 76 amended

Section 76(4) is repealed and the following subsection is
inserted instead —

(4) Provisions of a parenting plan that deal with matters
other than the maintenance of a child are child welfare
provisions.

Section 76(5) is amended by deleting “(c)” and inserting
instead —

S ()
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147. Section 80 amended

Section 80(3) is repealed and the following subsection is
inserted instead —

(3 Thechild welfare provisions have effect, subject to
subsections (5) and (6), asif they were provisions of a
parenting order.

148. Section 92 amended

Section 92(1) is repealed and the following subsections are
inserted instead —

(1) Thissection appliesif —

(& acourt proposes to make a parenting order that
deals with whom a child is to live with; and

(b)  under the order, the child would not live with a
parent, grandparent or other relative of the
child; and

(c) thecourt proposes to make that order with the
consent of all the parties to the proceedings.

(1@ Thissection also appliesif —

(@) acourt proposes to make a parenting order that
deals with the allocation of parental
responsibility for a child; and

(b)  under the order, no parent, grandparent or other
relative of the child would be allocated parental
responsibility for the child; and

(c) thecourt proposes to make that order with the
consent of all the parties to the proceedings.
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149. Section 94 amended

(1) Section 94(1)(a) is deleted and the following isinserted
instead —

(@) parenting order isin force that providesthat a
child isto live with one of the child' s parents;
and

(2) Section 94(3) isrepealed and the following subsection is
inserted instead —

(3) Thesurviving parent, or another person (subject to
section 88), may apply for a parenting order that deals
with the person or persons with whom the child isto
live.

150. Heading to Part 5 Division 6 Subdivision 3 replaced

The heading to Part 5 Division 6 Subdivision 3 is deleted and
the following heading is inserted instead —

Subdivision 3— General obligations created by certain
parenting orders

151. Section 96 amended

Section 96(1) is repealed and the following subsection is
inserted instead —

(1) Thissection appliesto a parenting order that isin force
in relation to a child to the extent to which the order
deals with whom the child isto live with.
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152. Sections 97 and 98 replaced by sections 97, 98 and 98A

Sections 97 and 98 are repealed and the following sections are
inserted instead —

97. General obligations created by parenting order that
deals with whom a child spendstime with —
FLA s. 65N

(1) Thissection appliesto a parenting order that isin force
in relation to a child to the extent to which the order
deals with whom the child isto spend time with.

(2) A person must not —

(@ hinder or prevent a person and the child from
spending time together in accordance with the
order; or

(b) interfere with a person and the child benefiting
from spending time with each other under the
order.

98. General obligations created by parenting order that
deals with whom a child communicates with —
FLA s. 65NA

(1) Thissection appliesto a parenting order that isin force
in relation to a child to the extent to which the order
deals with whom the child is to communicate with.

(2) A person must not —

(@ hinder or prevent a person and the child from
communicating with each other in accordance
with the order; or

(b) interfere with the communication that a person
and the child are supposed to have with each
other under the order.
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98A.  General obligationscreated by parenting order that
allocates parental responsibility — FLA s. 65P

(1) Thissection appliesto a parenting order that isin force
in relation to a child to the extent to which the order
allocates parental responsibility for the child to a
person (the “carer”).

(2) A person must not hinder the carer in, or prevent the
carer from, discharging that responsibility.

153. Section 99 amended

Section 99(1)(a) and (b) are deleted and the following is
inserted instead —

(@) aparenting order provides that —
(i) achildisto live with aperson; or
(i) achildisto spend time with a person; or
(iii) achild isto communicate with a person;
and

(b) acourtissatisfied, on application by the person
referred to in subsection (1)(a), that there are
reasonable grounds for believing that a person
(the “ alleged offender”) has contravened
section 96, 97 or 98 in relation to the order; and
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154.

155.

156.

157.

Section 106 amended

Section 106(1) is repealed and the following subsection is
inserted instead —

(1) InthisSubdivison —

“parenting order to which this Subdivision applies’
means a parenting order to the extent to which it
provides, or would provide, that —

(@ achildistolivewith aperson; or
(b) achildisto spend time with a person; or
(c) achildisto communicate with a person; or

(d) apersonisto have parental responsibility for
achild.

Section 107 amended

Section 107(1) is amended by deleting “if aresidence order, a
contact order or acare order” and inserting instead —

“ if aparenting order to which this Subdivision applies

Section 108 amended
Section 108(1) is amended by deleting “residence order, a
contact order or a care order” and inserting instead —

“  parenting order to which this Subdivision applies

Section 109 amended

Section 109(1)(a) and “and” after it are deleted and the
following isinserted instead —

(@ aparenting order to which this Subdivision
appliesisin force; and
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158. Section 110 amended

Section 110(1)(a) is amended by deleting “residence order, a
contact order or a care order” and inserting instead —

“  parenting order to which this Subdivision applies ”.

159. Section 144 amended

Section 144(a) to (c) are deleted and the following is inserted
instead —

(@ aperson with whom the child isto live under a
parenting order; or

(b) aperson with whom the child isto spend time
under a parenting order; or

(c) aperson with whom the childisto
communicate under a parenting order; or

(caa) aperson who has parental responsibility for the
child under a parenting order; or

160. Section 149 amended

(1) Section 149(a)(ii) and (iii) and “or” after subparagraph (ii) are
deleted and the following isinserted instead —

or
(i) aperson with whom the child isto live
under a parenting order; or

(ilf)  aperson with whom the child isto
spend time under a parenting order; or

(iv) aperson with whom the child isto
communicate under a parenting order;
or
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(v) aperson who has parental responsibility
for the child;

(2) Section 149(d)(ii) to (iv) and “or” after subparagraph (iii) are
deleted and the following isinserted instead —

or

(i) aperson described in paragraph (a)(ii),
(i), (iv) or (v); or

(ilf)  some other person on behalf of a person
described in this paragraph;

161. Section 152 amended

Section 152(a) to (c) are deleted and the following are inserted
instead —

(@ aperson with whom the child isto live under a
parenting order; or

(b) aperson with whom the child isto spend time
under a parenting order; or

(c) aperson with whom the childisto
communicate under a parenting order; or

(caa) aperson who has parental responsibility for the
child under a parenting order; or
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162. Section 198 amended

Section 198(2) is amended as follows:
(@) by deleting paragraph (c) and inserting instead —

(c) aperson who, under a parenting order, has
responsibility for the child's long-term or
day-to-day care, welfare and development.

(b) after paragraph (a) by inserting —
“oor

163. Section 199 amended

Section 199(1) is amended as follows:
(@) by deleting paragraph (c) and inserting instead —

(c) aperson who, under a parenting order, has
responsibility for the child's long-term or
day-to-day care, welfare and development.

(b) after paragraph (a) by inserting —
“oor .

164. Section 205ZH amended

Section 205ZH(3) is amended as follows:

(@ by deleting paragraphs (b) and (c) and “or” after
paragraph (b) and inserting instead —

(b) aparenting order provides that the child isto
live with the person; or

(c) aparenting order provides that the person has
parental responsibility for the child.
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(b) after paragraph (a) by inserting —
“oor .
165. Section 2052V amended

Section 2052V (2) is amended as follows:

(@ by deleting paragraphs (b) and (c) and “or” after
paragraph (b) and inserting instead —

(b) aparenting order provides that the child isto
live with the person; or

(c) aparenting order provides that the person has
parental responsibility for the child.

(b) after paragraph (a) by inserting —
“oor

166. Section 206 amended

Section 206(1)(b)(i) and “or” after it are deleted and the
following isinserted instead —

() aparenting order, other than a child
maintenance order; or

167. Section 209 amended

Section 209(2)(c) and (d) are deleted and the following
paragraphs are inserted instead —

(c) apersonwith whom the child isto live under a
parenting order;

(d) aperson who has parental responsibility for the
child under a parenting order;
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168. Section 235 amended

Section 235(1)(b) is amended as follows:
(@) by deleting subparagraphs (ii) and (iii) and “or” after
subparagraph (ii) and inserting instead —

(i) aperson with whom the child isto live
under a parenting order; or

(ilf)  aperson with whom the child isto
spend time under a parenting order; or

(iv) aperson with whom the child isto
communicate under a parenting order;
or

(v) aperson who has parental responsibility
for the child;
or

(b) after paragraph (a) and subparagraph (i) by inserting —
“oor

169. Section 238 amended

Section 238(1) is amended as follows:
(@) by deleting paragraph (@) and inserting instead —

(@ acourt hasfound, for the purposes of Part 5
Division 13, that a person has, by taking a child
away from another person or by refusing or
failing to deliver a child to another person,
contravened a parenting order to the extent to
which the order provides that —

(i) achildisto live with aperson; or
(i) achildisto spend time with a person; or
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(i)  achild isto communicate with a person;
or

(b) after paragraph (b) by inserting —
“oor .

Divison 8 — Amendments about the relocation of defined
termsused in Part 5 of the Family Court Act 1997

170. Section 5 amended

Section 5(1) (as so designated by section 80(a)) is amended as
follows:
(@) by deleting the definitions of “adopted”, “child”,

“member of the family”, “parental responsibility”,
“parenting plan” and “recovery order”;

(b) by inserting in the appropriate a phabetical positions —
(FLA s. 4(1))

“adopted” in relation to a child, means adopted under
the law of any place (whether in or out of
Australia) relating to the adoption of children;

(FLA s. 4(1))

“alleged contravention” in Part 5 Division 6
Subdivision 4, means the alleged contravention
because of which the alleged offender is arrested,;

(FLA s. 4(1))

“alleged offender” in Part 5 Division 6 Subdivision 4,
means the person who is arrested,;

(FLA s. 4(1))

“arresting person” means the person who arrests the
alleged offender;
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(FLA s. 4(1))

“captain”, in relation to an aircraft or vessel, means
the person in charge or command of the aircraft or
vessel;

(FLA s. 4(1))
“ child” —

(@ inPart5, includes an adopted child and a
stillborn child; and

(b) inPart5Division 6 Subdivision 5, means a
person who has not attained the age of
18 years (including a person who is an
adopted child);

(FLA s. 4(1))

“childbirth maintenance period”, in relation to the
birth of achild, means the period that begins on
the day mentioned in paragraph (a) or (b) and ends
3 months after the child’s birth —

(@ if the mother —
(i) worksin paid employment; and
(i) isadvised by amedical practitioner to
stop working for medical reasons
related to her pregnancy; and
(ili)  stopsworking after being so advised
and more than 2 months before the
child is due to be born,
the period begins on the day on which she
stops working; or
(b) inany other case, the period begins on the
day that is 2 months before the child is due
to be born;
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(FLA s. 4(1))

“child welfare officer” in relation to a State or
Territory, means —

(@ aperson who, because he or she holds, or
performs the duties of, a prescribed office of
the State or Territory, has responsibilitiesin
relation to a child welfare law of the State or
Territory; or

(b) aperson authorised in writing by such a
person for the purposes of Part 5;

(FLA s. 4(1))

“community serviceorder” has the meaning given by
section 205SC;

(FLA s. 4(1))

“contravened an order”, in Part 5 Division 13, has
the meaning given by section 205C;

(FLA s. 4())

“department” means a department of the Public
Service;

(FLA s. 4())

“information about a child’slocation”, in the context
of alocation order made or to be made by a court
in relation to a child, means information about —
(@ wherethechildis; or
(b) where a person who the court has reasonable

causeto believe hasthe child is;

(FLA s. 4())

“location order” has the meaning given by
section 143(1);
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(FLA s. 4(1))

“medical expenses’ includes medical, surgical, dental,
diagnostic, hospital, nursing, pharmaceutical and
physiotherapy expenses;

(FLA s. 4(1))

“member of the family”, in relation to a person, has
for the purposes of the definition of step-parent,
sections 66C(3)(j) and (k) and 66F, the meaning
given by section 6;

(FLA s. 4())

“order under this Act affecting children”, in relation
to a court, means —

(@ aparenting order; or
(b) aninjunction granted by a court —
() under section 235; or
(i)  under section 235A insofar asthe

injunction is for the protection of a
child;

or

(c) anundertaking given to, and accepted by, the
court —

(i) that relatesto, or to the making of, an
order or injunction referred to in
paragraph (a) or (b) or acommunity
service order referred to in
paragraph (f); or

(ii) that relatesto abond referredtoin
paragraph (9);
or

(d) asubpoenaissued under the rules of
Court —

(i) that relatesto, or to the making of, an
order or injunction referred to in
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paragraph (a) or (b) or acommunity
service order referred toin
paragraph (f); or
(ii) that relatesto abond referredtoin
paragraph (g),
being a subpoenaissued to a party to the
proceedings for the order, injunction or
bond, as the case may be; or
(e) aregistered parenting plan within the
meaning of section 76(6); or
(f) acommunity service order made under
section 205SB(2)(a); or
(9 abond entered into —
() under aparenting order; or
(i)  under section 205SB(2)(b); or
(iii)  for the purposes of section 205SG(6),
and includes an order, injunction, plan or
bond that —

(iv) isan order under this Act affecting
children made by another court
because of paragraph (a), (b), (e) or
(9); and

(v) bhasbeen registered in the
first-mentioned court;

(FLA s. 4(1))

“parent”, when used in Part 5in relation to a child
who has been adopted, means an adoptive parent
of the child;

(FLA s. 4(1))

“parenting plan” has the meaning given by
section 76;
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(FLA s. 4(1))

“parental responsibility”, in Part 5, has the meaning
given by section 68;

(FLA s. 4(1))

“pending”, in Part 5 Division 6 Subdivison 5, has a
meaning affected by section 106(2);

(FLA s. 4(1))

“primary order” means an order under this Act
affecting children and includes such order as
varied;

“principal officer” —

(@ inrelation to a department or an organisation
within the meaning of the Public Sector
Management Act 1994, means the chief
executive officer or chief employee (as those
terms are defined in the Public Sector
Management Act 1994) of the department or
organisation; and

(b) inrelation to any other State entity, means a
person who is the chief executive officer of
the State entity;

(FLA s. 4(1))
“reasonable excusefor contravening’, inrelation to
an order, includes the meanings given by
section 205E;
(FLA s. 4(1))
“recovery order” hasthe meaning given by
section 149;
(FLA s. 4(1))
“Registrar” means —
(@ inrelation to the Court, means the Principal
Registrar, a Deputy Registrar or a Registrar;
and
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(b) inrelation to the Magistrates Court, means a
registrar of that court at the place where that
court was held;

“ State entity” means —

(@ adepartment or an organisation within the
meaning of the Public Sector Management
Act 1994, or

(b) abody corporate, other than such an
organisation or alocal government,
established for a public purpose by awritten
law;

“Stateinformation order” has the meaning given by
section 143(2);

(c) by deleting before each definition listed in the Table to
thisprovision, “(FLA s. 60D(1))” and inserting

instead —
“ (FLAs 4(1) .
Table
abuse interests
birth medical practitioner
child maintenance provisions  parentage testing order
child welfare law parentage testing procedure
child welfare provisions parenting order
education professional ethics
family violence order step-parent
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171. Sections 6 and 7 replaced by sections 6, 7 and 7A

Sections 6 and 7 are repealed and the following sections are
inserted instead —

6. Meaning of “member of the family” — FLA
s. 4(1AB)

For the purposes of —

(@ thedefinitions of “family violence” and
“step-parent” in section 5(1); and

(b) section 66C(3)(j) and (k); and
(c) section 66F,

aperson (the “first person”) isamember of the family
of another person (the “ second person”) if —

(d) thefirst personisor has been married to, orina
de facto relationship with, the second person; or

(e) thefirst personisor has been arelative of the
second person (as defined in section 7); or

(f) anorder under this Act described in
subparagraph (i) or (ii) isor was (at any time)
inforce —

(i) aparenting order (other than achild
maintenance order) that relatesto a
child who is either the first person or the
second person and that isin favour of
the other of those persons;

(i) anorder providing for thefirst person or
the second person to have custody or
guardianship of, or aright of accessto,
the other of those persons;

or
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(9) anorder under alaw of a State or Territory
described in subparagraph (i) or (ii) isor was
(at any time) in force —

(i) anorder determining that the first
person or the second person is or was to
live with the other of those persons, or
isor was to have custody or
guardianship of the other of those
persons;

(i) anorder providing for contact between
the first person and the second person,
or for the first person or the second
person to have aright of accessto the
other of those persons,

or

(h) thefirst person ordinarily or regularly resides or
resided with the second person, or with another
member of the family of the second person; or

(i) thefirst personisor has been amember of the
family of achild of the second person.

7. Meaning of “relative” — FLA s. 4(1AC)
For the purposes of section 6, arelative of a person
is—

(@) afather, mother, grandfather, grandmother,
step-father or step-mother of the person; or

(b) ason, daughter, grandson, grand-daughter,
step-son or step-daughter of the person; or

(c) abrother, sister, half-brother, half-sister,
step-brother or step-sister of the person; or

(d) anuncleor aunt of the person; or
(e) anephew or niece of the person; or
(f) acousin of the person; or
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(9

(h)

if the person isor was married, in addition to
paragraphs (a) to (), aperson whoisor was a
relative, of the kind described in any of those
paragraphs, of the person’s spouse; or

if the person isor wasin ade facto relationship
with another person, in addition to

paragraphs (a) to (f), a person who would be a
relative of akind described in any of those
paragraphs if the personsin that de facto
relationship were or had been married to each
other.

TA. Meaning of “major long-term issues” — FLA s. 4(1)

(1) For the purposes of this Act —

“major long-term issues’, in relation to achild,
means issues about the care, welfare and
development of the child of along-term nature and
includes (but is not limited to) issues of that nature

about —

(@ thechild’'s education (both current and
future); and

(b) thechild sreligious and cultural upbringing;
and

(c) thechild shedlth; and

(d) thechild’ s name; and

(e) changesto the child’sliving arrangements
that make it significantly more difficult for
the child to spend time with a parent.

(2) Toavoid doubt, adecision by a parent of achild to

form arelationship with a new partner is not, of itself, a
major long-term issue in relation to the child, however,
the decision will involve amajor long-term issueiif, for
example, the relationship with the new partner involves
the parent moving to another area and the move will

page 228

No. 35 of 2006 As at 04 Jul 2006

Extract from www.slp.wa.gov.au, see that website for further information



Family Legislation Amendment Act 2006
Amendments about shared parental responsibilities Part 3

Amendments about the relocation of defined terms used in Division 8
Part 5 of the Family Court Act 1997

s. 172

make it significantly more difficult for the child to
spend time with the other parent.

172. Section 33 amended

Section 33(1) isamended by deleting the definition of
“Registrar”.

173. Section 100 amended

(1) Section 100 is amended by deleting the subsection designation
“(1)”.
(2) Section 100(2) is repealed.
174. Section 134 repealed
Section 134 is repeal ed.

175. Section 142 repealed
Section 142 is repeal ed.

176. Section 203 repealed
Section 203 is repeal ed.

177. Section 220A amended

Section 220A(1)(a) is amended by deleting “(within the
meaning of Part 5 Division 13)”.
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Part 4 — Amendments about the interaction between
family law and bankruptcy law

178. Section 5 amended

Section 5(1) is amended as follows:
(@ by inserting in the appropriate alphabetical positions —

(FLA s. 4(1))

“bankrupt” hasthe same meaning asin the
Bankruptcy Act;

“Bankruptcy Act” means the Bankruptcy Act 1966 of
the Commonwealth;
(FLA s. 4(1))

“bankruptcy trustee”, in relation to a bankrupt,
means the trustee of the bankrupt’s estate;

(FLA s. 4(1))

“debtor subject to a personal insolvency
agreement” has the meaning given by section 7B;

(FLA s. 4())

“personal insolvency agreement” has the same
meaning as in the Bankruptcy Act;

(FLA s. 4())

“property”, in relation to de facto partners, or either of
them, means property to which those partners are,
or that partner is, as the case may be, entitled,
whether in possession or reversion;

(FLA s. 4(1))

“property settlement proceedings’ means
proceedings with respect to —

(@ the property of defacto partners, or either of
them; or
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(b) thevested bankruptcy property in relation to
a bankrupt de facto partner;

(FLA s. 4(1))

“trustee’, inrelation to a personal insolvency
agreement, has the same meaning asin the
Bankruptcy Act;

(FLA s. 4(1))

“vested bankruptcy property”, inrelationto a
bankrupt, means property, within the meaning of
the Bankruptcy Act, of the bankrupt that has
vested in the bankruptcy trustee under that Act;

(b) by deleting the definition of “Part 5A proceedings’ and
inserting instead —

“Part 5A proceedings’ means proceedings under
Part 5A for orders with respect to —

(@ the property of defacto partners, or either of
them; or

(b) thevested bankruptcy property in relation to
a bankrupt de facto partner; or

(c) the maintenance of ade facto partner,

but does not include any proceedings specified in
the regulations for the purposes of this definition;
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Amendments about the interaction between family law and
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179.

7B.

180.
)

(2)

Section 7B inserted

Before section 8 the following section isinserted —

Meaning of “debtor subject to a personal insolvency
agreement” — FLA s. 4A

For the purposes of thisAct, if —

(@) apersonwho isadebtor (within the meaning of
Part X of the Bankruptcy Act) executes a
personal insolvency agreement; and

(b) the agreement has not ended (within the
meaning of the Bankruptcy Act),

the person is a debtor subject to the personal
insolvency agreement.

Section 45 amended

Section 45 is amended by inserting before “Where” the
subsection designation “(1)”".

At the end of section 45 the following subsection isinserted —

(2)

For the purposes of subsection (1), if the bankruptcy
trustee of a bankrupt de facto partner applies under
section 139A of the Bankruptcy Act for an order under
Division 4A of Part VI of that Act, proceedings
relating to that application are taken to be related
proceedings.
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181. Section 205T amended

Section 205T is amended as follows:

(@) at the end of the definition of “income tested pension,
allowance or benefit” by deleting the semicolon and
inserting instead a full stop;

(b) by deleting the definition of “property”.
182. Section 205W amended

After section 205W(2) the following subsection isinserted —

(3 Subsections (1) and (2) do not apply in relation to —
(& proceedings between —
() adefacto partner; and

(i)  the bankruptcy trustee of a bankrupt
de facto partner,

with respect to the maintenance of the partner
referred to in subparagraph (ii); or

(b) proceedings between —
(i) adefacto partner; and

(i)  the bankruptcy trustee of a bankrupt
de facto partner,

with respect to any vested bankruptcy property
in relation to the bankrupt partner, being
proceedings arising out of the de facto
relationship.

183. Section 205ZC amended

(1) Section 205ZC is amended as follows:

(@) by inserting before “A de facto partner” the subsection
designation “(1)”;
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(b) by deleting “party” and inserting instead —
“  partner ”.
(2) Attheend of section 205ZC the following subsection is
inserted —
(2) Theliability under subsection (1) of a bankrupt

de facto partner to maintain the other de facto partner
may be satisfied, in whole or in part, by way of the
transfer of vested bankruptcy property in relation to the
bankrupt partner if the court makes an order under this
Part for the transfer.

184. Section 205ZCA inserted

After section 205ZC the following section isinserted —

205ZCA.. Powersof court in maintenance proceedings —

FLA s 74

(1) In proceedings with respect to the maintenance of a
de facto partner, the court may make such order as it
considers proper for the provision of maintenancein
accordance with this Division.

2 If—

(@ anapplication is made for an order under this
section in proceedings between de facto
partners with respect to the maintenance of one
of the partners; and

(b) ether of the following subparagraphs apply to
one of the de facto partners —

(1)  when the application was made, the
de facto partner was a bankrupt; and
(i)  after the application was made but
before the proceedings are finally
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determined, the de facto partner became
a bankrupt;

and

(c) thebankruptcy trustee applies to the court to be
joined as a party to the proceedings; and

(d) thecourt issatisfied that the interests of the
bankrupt’ s creditors may be affected by the
making of an order under this section in the
proceedings,

the court must join the bankruptcy trustee as a party to
the proceedings.

(3) If abankruptcy trusteeis a party to proceedings with
respect to the maintenance of a de facto partner, then,
except with the leave of the court, the bankrupt de facto
partner is not entitled to make a submission to the court
in connection with any vested bankruptcy property in
relation to the bankrupt party.

(4) The court must not grant leave under subsection (3)
unless the court is satisfied that there are exceptional
circumstances.

5) If—

(@ an application is made for an order under this
section in proceedings between de facto
partners with respect to the maintenance of one
of the de facto partners; and

(b) ether of the following subparagraphs apply to
one of the de facto partners (the “ debtor
party”) —

(1)  when the application was made, the
de facto partner was a debtor subject to
apersonal insolvency agreement; or

(i)  after the application was made but
beforeit isfinally determined, the
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de facto partner becomes a debtor
subject to a personal insolvency
agreement;

and

(c) thetrustee of the agreement appliesto the court
to be joined as a party to the proceedings; and

(d) thecourt is satisfied that the interests of the
debtor party’s creditors may be affected by the
making of an order under this section in the
proceedings,

the court must join the trustee of the agreement as a
party to the proceedings.

(6) If thetrustee of a personal insolvency agreement isa
party to proceedings with respect to the maintenance of
ade facto partner then, except with the leave of the
court, the de facto partner who is the debtor subject to
the agreement is not entitled to make a submission to
the court in connection with any property subject to the
agreement.

(7) The court must not grant leave under subsection (6)
unless the court is satisfied that there are exceptional
circumstances.

(8 For the purposes of subsections (2) and (5), an
application for an order under this section istaken to be
finally determined when —

(@ theapplication iswithdrawn or dismissed; or

(b) anorder (other than an interim order) is made
as aresult of the application.

185. Section 205ZD amended
(1) Section 205ZD(1) is repealed.
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(2) Section 205ZD(3) is amended as follows:

(& inparagraph (d)(ii) by deleting “party” and inserting
instead —

partner ",
(b) in paragraph (e) by deleting “party” and inserting
instead —
de facto partner 7

(c) inparagraph (f) by deleting “party” in both places where
it occurs and inserting instead —

de facto partner 7
(d) inparagraph (h) —

(i) by deleting “party” inthefirst place where it
occurs and inserting instead —

de facto partner ”; and

(i) by deleting “that party” in both places where it
occurs and inserting instead —

that partner
(e) after paragraph (h) by inserting —

(ha) the effect of any proposed order on the ability
of acreditor of ade facto partner to recover the
creditor’s debt, so far asthat effect is relevant;
and

(f) inparagraph (i) by deleting “party” in both places where
it occurs and inserting instead —

de facto partner
(9) inparagraph (j) by deleting “party” and inserting
instead —
de facto partner
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(h) inparagraph (k) by deleting “party” and inserting
instead —

de facto partner 7

(i) inparagraph (I) by deleting “party” and inserting
instead —

de facto partner 7

() inparagraph (m) by deleting “section 205ZG in relation
to the property of the parties;” and inserting instead —

section 205ZG inrelation to —
(i) the property of the de facto partners; or

(i)  vested bankruptcy property in relation
to abankrupt de facto partner;

(k) inparagraph (p) by deleting “parties.” and inserting
instead —
de facto partners.
(I) after each of paragraphs (a) to (h) and (i) to (n) by
inserting —
and

186. Section 205ZG amended

(1) Section 205Z2G(1) isrepealed and the following subsection is
inserted instead —

(1) In property settlement proceedings, the court may
make such order asit considers appropriate —

(@ inthe case of proceedings with respect to the
property of the de facto partners, or either of
them, altering the interests of the partnersin the
property; or
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(b) inthe case of proceedings with respect to the
vested bankruptcy property in relation to a
bankrupt de facto partner, altering the interests
of the bankruptcy trustee in the vested
bankruptcy property,

including —
(c) anorder for asettlement of property in
substitution for any interest in the property; and
(d) anorder requiring —
(i) either or both of the de facto partners; or
(i) therelevant bankruptcy trustee (if any),

to make, for the benefit of either or both of the
de facto partners or a child of the de facto
partner, such settlement or transfer of property
as the court determines.

(2) Section 205ZG(2) is amended as follows:

(@) by deleting “ proceedings with respect to the property of
de facto partners, or either of them” and inserting
instead —

“  property settlement proceedings ”;

(b) by deleting “a partner to the proceedings,” and inserting
instead —

“ one of the de facto partners, .

(3) Section 205ZG(4) is amended by deleting “ proceedings with
respect to any property of de facto partners, or either of them,”
and inserting instead —

“ ”

property settlement proceedings
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(4) Section 205ZG(5) is amended as follows:

(@) by deleting “proceedings with respect to the property of
the de facto partners, or either of them,” and inserting
instead —

“  property settlement proceedings ”;

(b) by deleting paragraph (b) and inserting the following

paragraph instead —

(b) that an order that the court could make with
respect to —

(i) the property of the de facto partners, or
either of them; or
(i)  the vested bankruptcy property in
relation to a bankrupt de facto partner,
if that significant change in financial
circumstances occursis more likely to do
justice as between the de facto partners than an

order that the court could make immediately
with respect to —

(iii)  the property of the de facto partners, or
either of them; or

(iv) thevested bankruptcy property in
relation to a bankrupt de facto partner,

(c) by inserting after “either de facto partner” —
“ or therelevant bankruptcy trustee (if any) ”;
(d) by inserting after “that de facto partner” —

or the relevant bankruptcy trustee, as the case may be
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(5) Section 205ZG(6) is amended by deleting “with respect to any
of the property of the de facto partners or of either of them.” and
inserting instead —

with respect to —

(@ any of the property of the de facto partners, or
of either of them; or

(b) any of the vested bankruptcy property in
relation to a bankrupt de facto partner.

(6) Section 205ZG(8) is amended as follows:

(@ by deleting “proceedings with respect to the property of
de facto partners, or either of them are completed, either
party to the proceedings’ and inserting instead —

property settlement proceedings are completed, either
de facto partner

(b) after paragraph (a) by inserting —
“ and 7

(c) inparagraph (b) by deleting “with respect to any of the
property of the de facto partners, or either of them; and”
and inserting instead —

with respect to —

(iii)  any of the property of the de facto
partners, or either of them; or

(iv) any of the vested bankruptcy property in
relation to a bankrupt de facto partner;

and
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(7) Section 205ZG(9) is amended by deleting “ proceedings with
respect to the property of de facto partners, or either of them”
and inserting instead —

”

“  property settlement proceedings

(8) After section 205Z2G(9) the following subsections are
inserted —

(10) Thefollowing are entitled to become a party to
proceedings in which an application is made for an
order under this section —

(@) acreditor of aparty to the proceedingsif the
creditor may be able to recover hisor her debt
if the order were made;

(b) any other person whose interests would be
affected by the making of the order.

(11) Subsection (10) does not apply to a creditor of a party
to the proceedings —

(@ if the party is abankrupt, to the extent to which
the debt is a provable debt (within the meaning
of the Bankruptcy Act); or

(b) if the party is a debtor subject to a personal
insolvency agreement, to the extent to which
the debt is covered by the personal insolvency
agreement.

(12) If—

(@ anapplication is made for an order under this
section in proceedings between the de facto
partners with respect to the property of the
de facto partners, or either of them; and
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(b) either of the following subparagraphs apply to a

de facto partner —
(i)  when the application was made, the
partner was a bankrupt;

(i)  after the application was made but
before it isfinally determined, the
partner became a bankrupt;

and

(c) the bankruptcy trustee applies to the court to be
joined as a party to the proceedings; and

(d) thecourt is satisfied that the interests of the
bankrupt’ s creditors may be affected by the
making of an order under this section in the
proceedings,

the court must join the bankruptcy trustee as a party to
the proceedings.

(13) If abankruptcy trusteeis a party to property settlement
proceedings, then, except with the leave of the court,
the bankrupt de facto partner is not entitled to make a
submission to the court in connection with any vested
bankruptcy property in relation to the bankrupt party.

(14) The court must not grant leave under subsection (13)
unless the court is satisfied that there are exceptional
circumstances.

(15) If —

(@ an application is made for an order under this
section in proceedings between de facto
partners with respect to the property of the
de facto partners, or either of them; and
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(b) either of the following subparagraphs apply to a
de facto partner (the “ debtor party”) —

(i)  when the application was made, the
de facto partner was a debtor subject to
apersonal insolvency agreement; or

(if)  after the application was made but
beforeit isfinally determined, the
de facto partner becomes a debtor
subject to a personal insolvency
agreement;

and

(c) thetrustee of the agreement appliesto the court
to be joined as a party to the proceedings; and

(d) thecourt issatisfied that the interests of the
debtor party’s creditors may be affected by the
making of an order under this section in the
proceedings,

the court must join the trustee of the agreement as a
party to the proceedings.

(16) If thetrustee of a personal insolvency agreement isa
party to property settlement proceedings, then, except
with the leave of the court, the de facto partner who is
the debtor subject to the agreement is not entitled to
make a submission to the court in connection with any
property subject to the agreement.

(17) The court must not grant leave under subsection (16)
unless the court is satisfied that there are exceptional
circumstances.

(18) For the purposes of subsections (12) and (15), an
application for an order under this section istaken to be
finally determined when —

(@ theapplication iswithdrawn or dismissed; or

page 244 No. 35 of 2006 As at 04 Jul 2006

Extract from www.slp.wa.gov.au, see that website for further information



Family Legislation Amendment Act 2006

Amendments about the interaction between family law and Part 4
bankruptcy law

s. 187

(b) an order (other than an interim order) is made
as aresult of the application.

187. Section 205ZH amended

(1) Section 205ZH(1) is amended by deleting “ proceedings with
respect to the property of de facto partners, or either of them,”
and inserting instead —

property settlement proceedings,

(2) Section 205ZH(2) is amended by deleting “ proceedings with
respect to the property of de facto partners, or either of them,”
and inserting instead —

property settlement proceedings,

(3 Section 205ZH(5) is amended by deleting “ party to the
proceedings’ and inserting instead —

de facto partner

(4) After section 205ZH(6) the following subsections are
inserted —

(7) For the purposes of this section, a creditor of aparty to
the proceedings in which the order under
section 205ZG was made is taken to be a person whose
interests are affected by the order if the creditor may
not be able to recover his or her debt because the order
has been made.

(8 For the purposes of this section, if —

(@ anorder ismade by acourt under
section 205ZG in proceedings with respect to
the property of de facto partners or either of
them; and
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(b) either of the following subparagraphs apply to a

de facto partner —
(i)  when the order was made, the de facto
partner was a bankrupt;

(i)  after the order was made, the de facto
partner became a bankrupt,

the bankruptcy trustee is taken to be a person whose
interests are affected by the order.

(9) For the purposes of this section, if —
(@) adefacto partner is abankrupt; and

(b) an order is made by a court under
section 205ZG in proceedings with respect to
the vested bankruptcy property in relation to the
bankrupt party,

the bankruptcy trustee is taken to be a person whose
interests are affected by the order.

(10)  For the purposes of this section, if —

(@ anorder ismade by a court under
section 205ZG in proceedings with respect to
the property of de facto partners or either of
them; and

(b) either of the following subparagraphs apply to a
de facto partner —

(i)  when the order was made, the de facto
partner was a debtor subject to a
personal insolvency agreement;

(if)  after the order was made, the de facto
partner became a debtor subject to a
personal insolvency agreement,

the trustee of the agreement is taken to be a person
whose interests are affected by the order.
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188. Sections 205ZHE, 205ZHF, 205ZHG and 205ZHH inserted

Before section 205Z1 the following sections are inserted —

205ZHE. Notifying third parties about application — FLA
Ss. 7T9F

The rules may specify the circumstances in which a
person who —

(@ appliesfor an order under this Part; or

(b) isaparty to proceedings for an order under this
Part,

isto give notice of the application to a person who is
not a party to the proceedings.

205ZHF. Notifying bankruptcy trustee etc. about application
under section 205ZA, 205ZCA, 205Z2G or 205ZH —
FLA s 79G

(1) Therulesmay make provision for a bankrupt who
becomes a party to a proceeding for an application
under section 205ZA, 205ZCA, 205ZG or 205ZH to
give notice of the application to the bankruptcy trustee.

(2) Therulesmay make provision for adebtor subject to a
personal insolvency agreement who becomes a party to
aproceeding for an application under section 205ZA,
205ZCA, 205ZG or 205ZH to give notice of the
application to the trustee of the agreement.

205ZHG. Notifying court about bankruptcy etc. — FLA
S. 79H
(1) Therulesmay make provision for a person who —
(@) isadefacto partner; and

(b) isaparty to aproceeding for an application
under section 205ZA, 205ZCA, 205ZG or
205ZH; and
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(c) beforethat application isfinaly determined,
becomes a bankrupt,
to notify a court exercising jurisdiction under this Act
that the person has become a bankrupt.
(2) Therulesmay make provision for a person who —
(@) isadefacto partner; and
(b) isaparty to aproceeding for an application
under section 205ZA, 205ZCA, 205ZG or
205ZH; and
(c) Dbeforethat application isfinally determined,
becomes a debtor subject to a personal
insolvency agreement,
to notify a court exercising jurisdiction under this Act
that the person has become a debtor subject to a
personal insolvency agreement.
(3 Therules may make provision for a person who —
(@ isadefacto partner; and
(b) isaparty to aproceeding for an application
under section 205ZA, 205ZCA, 205ZG or
205ZH; and
(c) beforethat application isfinaly determined,
becomes a party to a proceeding before the
Federal Court or the Federal Magistrates Court
under the Bankruptcy Act that relatesto —
(i) the bankruptcy of the person; or
(if)  the person’s capacity as a debtor subject
to a personal insolvency agreement,
to notify a court exercising jurisdiction under this Act
of the ingtitution of the proceeding under the
Bankruptcy Act.
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(4) Therulesmay make provision for a person who —

(@ isthe bankruptcy trustee of a bankrupt de facto
partner; and

(b) applies under section 139A of the Bankruptcy
Act for an order under Division 4A of Part VI
of that Act,

to notify a court exercising jurisdiction under this Act
of the making of the application.

(5) For the purposes of this section, an application for an
order under section 205ZCA, 205ZG or 205ZH is taken
to be finally determined when —

(@ theapplication iswithdrawn or dismissed; or

(b) anorder (other than an interim order) is made
asaresult of the application.

(6) For the purposes of this section, an application for a
declaration under section 205ZA istaken to befinaly
determined when —

(& theapplication iswithdrawn or dismissed; or

(b) adeclaration is made as aresult of the
application.

205ZHH. Notifying non-bankrupt de facto partner about
application under section 139A of the Bankruptcy
Act — FLA s. 79

The rules may make provision for a person who —

(@ isthe bankruptcy trustee of a bankrupt de facto
partner; and

(b) applies under section 139A of the Bankruptcy
Act for an order under Division 4A of Part VI
of that Act inrelation to an entity (other than
the other de facto partner),

to notify the other de facto partner of the making of the
application.
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189. Section 20571 amended

After section 205Z1(3) the following subsections are inserted —

(4) If abankruptcy trusteeis a party to a proceeding before
the court, the court may make an order under
subsection (1)(e) directed to the bankrupt.

(5) If thetrustee of a personal insolvency agreement isa
party to a proceeding before the court, the court may
make an order under subsection (1)(e) directed to the
debtor subject to the agreement.

(6) Subsections (4) and (5) do not limit subsection (1)(e).

190. Section 205ZL amended and transitional provision

(1) Section 205ZL (1) isamended by deleting “In proceedings with
respect to the maintenance of a de facto partner, if thereisin
force an order with respect to the maintenance of that person by
the de facto partner of that person” and inserting instead —

If thereisin force an order with respect to the
maintenance of a de facto partner

(2) After section 205ZL (1) the following subsection isinserted —

(1@ The court’sjurisdiction under subsection (1) may be
exercised —
(& inany case, in proceedings with respect to the
maintenance of a de facto partner; or

(b) if thereisabankrupt de facto partner, on the
application of the bankruptcy trustee; or
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(c) if adefacto partner isadebtor subject to a
personal insolvency agreement, on the
application of the trustee of the agreement.

(3) Section 205ZL (5) is amended by inserting after “a de facto
partner” —

“ , or by the bankruptcy trustee of a de facto partner

(4) Section 205ZL (1) of the Family Court Act 1997, as amended by
subsection (1), applies to an order made before, on or after the
commencement of this Part.

191. Section 205ZP amended

(1) Section 205ZP(1)(a) is amended by deleting “ parties” and
inserting instead —

de facto partners

(2) Section 205ZP(1)(b) is amended by deleting “ parties” and
inserting instead —

“ defacto partners

192. Section 205ZPA inserted

After section 205ZP the following section isinserted —

205ZPA. Need for separation declaration for certain
provisions of financial agreement to take effect —
FLA s. 90DA

(1) A financial agreement between 2 people, to the extent
to which it deals with —

(@ how, inthe event of the breakdown of the
de facto relationship, al or any of the property
or financial resources of either or both of them
at the time when the agreement is made, or at a
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later time and during the de facto relationship,
isto be dealt with; or

(b) the maintenance of either of them after the
de facto relationship has ended,

is of no force or effect until a separation declaration is
made.

(2) A separation declaration is awritten declaration that
complies with subsections (3) and (4).

(3) Thedeclaration must be signed by at least one of the
parties to the financial agreement.

(4) Thedeclaration must state that —

(@) thedefacto partners have separated and are
living separately and apart at the declaration
time; and

(b) intheopinion of the de facto partners making
the declaration, there is no reasonable
likelihood of cohabitation being resumed.

(5 Inthissection —

“declaration time” means the time when the
declaration was signed by a party to the financial
agreement (or last signed by a party to the
agreement, if both parties to the agreement have
signed);

“separated” has the same meaning in relation to a
de facto relationship asit has for the purposes of
section 48 of the Family Law Act, as affected by
section 49 of that Act, in relation to amarriage.
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193. Section 222 amended

(1) After section 222(1) the following subsections are inserted —

(18 If—
(@) adefacto partner is abankrupt; and

(b) the bankrupt trusteeis a party to proceedings
under this Act,

the court may set aside or restrain the making of an
instrument or disposition —

(c) whichismade or proposed to be made by or on
behalf of, or by direction or in the interests of,
the bankrupt; and

(d) whichismade or proposed to be made to defeat
an existing or anticipated order in those
proceedings or which, irrespective of intention,
islikely to defeat any such order.

(1b) If —

(@) adefacto partner is adebtor subject to a
personal insolvency agreement; and

(b) thetrustee of the agreement is a party to
proceedings under this Act,

the court may set aside or restrain the making of an
instrument or disposition —

(c) whichismade or proposed to be made by or on
behalf of, or by direction or in the interest of,
the debtor; and

(d) which ismade or proposed to be made to defeat
an existing or anticipated order in those
proceedings or which, irrespective of intention,
islikely to defeat any such order.
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(2) Section 222(2) is amended by deleting “such instrument or
disposition” and inserting instead —

instrument or disposition referred to in subsection (1),
(1a) or (1b)

(3) After section 222(4) the following subsection is inserted —

(4aa) An application may be made to the court for an order
under this section by —

(@) aparty to the proceedings; or
(b) acreditor to the party to the proceedingsif the
creditor may not be able to recover hisor her

debt if the instrument or disposition were made;
or

(c) any other person whose interests would be
affected by the making of the instrument or
disposition.

194. Section 235A amended

After section 235A (3) the following subsections are inserted —

(4) If adefacto partner is abankrupt, a court may, on the
application of the other de facto partner, by
interlocutory order, grant an injunction under
subsection (3) restraining the bankruptcy trustee from
declaring and distributing dividends amongst the
bankrupt’ s creditors.

(5) Subsection (4) does not limit subsection (3).

(6) If adefacto partner is adebtor subject to a personal
insolvency agreement, a court may, on the application
of the other de facto partner, by interlocutory order,
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grant an injunction under subsection (3) restraining the
trustee of the agreement from disposing of (whether by
sale, gift or otherwise) property subject to the
agreement.

(7) Subsection (6) does not limit subsection (3).

195. Transitional provisions

(1) Inthissection —

“commencement” means the day on which this Part comes into
operation;

“relevant provisions’ means the following provisions of the
Family Court Act 1997, as amended by this Part —

@
(b)

(©)
(d)
(€)
(f)

section 205ZCA(2), (3) and (4); and
section 205ZCA (8), to the extent to which it relates to
section 205ZCA(2); and

the definitionsin section 5(1), to the extent to which
those definitions relate to section 205ZCA(2), (3)
and (4); and

section 2052G(11), (12) and (13); and

section 205ZG(17), to the extent to which it relates to
section 205Z2G(11); and

the definitionsin section 5(1) to the extent to which
those definitions relate to section 2052G(11), (12)
and (13).

(2) Subject to subsection (3), the Family Court Act 1997, as
amended by this Part, to the extent to which it relates to
bankruptcies or personal insolvency agreements —

(@) appliesinrelationto—

(i) bankruptcies for which the date of the

bankruptcy is after the commencement; and
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(i)  persona insolvency agreements, whether
executed before, at or after the commencement;

and
(b) does not apply in relation to bankruptcies for which the
date of the bankruptcy is before the commencement.

(3 Thereevant provisions apply to proceedings instituted after the
commencement, whether the date of the bankruptcy is before,
on or after the commencement.
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Part 5 — Child Support (Adoption of Laws) Act 1990

196. Purpose of Part

The purpose of this Part is to provide that the adoption by the
Child Support (Adoption of Laws) Act 1990 of —
(@ the Child Support (Registration and Collection)
Act 1988 of the Commonwealth extends to that Act as
amended by —
(i) theFinancial Framework Legislation
Amendment Act 2005; and
(ii)  the Child Support Legislation Amendment
(Reform of the Child Support Scheme — Initial
Measures) Act 2006; and
(iii)  the Family Law Amendment (Shared Parental
Responsibility) Act 2006; and
(iv) theFinancial Framework Legislation
Amendment Act (No. 1) 2006; and
(v) theJurisdiction of Courts (Family Law)
Act 2006; and
(vi) theJurisdiction of the Federal Magistrates Court
Legislation Amendment Act 2006,
of the Commonwealth; and

(b) the Child Support (Assessment) Act 1989 of the
Commonwealth extends to that Act as amended by —

(i) the Tax Laws Amendment (Improvements to Self
Assessment) Act (No. 2) 2005; and
(ii)  the Child Support Legislation Amendment
(Reform of the Child Support Scheme — Initial
Measures) Act 2006; and
(iii)  the Jurisdiction of Courts (Family Law)
Act 2006; and
(iv) the Family Law Amendment (Shared Parental
Responsibility) Act 2006,
of the Commonwealth.
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197. The Act amended

The amendmentsin this Part are to the Child Support (Adoption
of Laws) Act 1990*.

[* Reprint 1 asat 2 May 2003.]

198. Section 3 amended

Section 3(a) of the Child Support (Adoption of Laws) Act 1990
isamended by deleting “1 July 2002” and inserting instead —

“ 1Jduly 2006 .

199. Section 4 amended

Section 4(b) of the Child Support (Adoption of Laws) Act 1990
isamended by deleting “1 July 2002" and inserting instead —

“ 1 July 2006 .
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Part 6 — Consequential amendmentsto other Acts

Division 1 — Children and Community Services
Act 2004 amended

200. The Act amended

The amendments in this Division are to the Children and
Community Services Act 2004*.

[* Act No. 34 of 2004.
For subsequent amendments see Western Australian
Legislation Information Tables for 2005, Table 1, p. 61.]

201. Section 104 amended

(1) Section 104(1) is amended by deleting the definitions of
“residence order” and “specific issues order” and inserting in
the appropriate alphabetical position —

“parenting order” means a parenting order made
under the Family Law Act 1975 of the
Commonwealth or the Family Court Act 1997

which deals with —
(@ the person or persons with whom achildis
to live; or

(b) thetimeachildisto spend with another
person or other persons; or

(c) thecommunication achildisto have with
another person or other persons; or

(d) theallocation of parental responsibility for a
child;

(2) Section 104(2)(d) is amended by deleting “residence order or
specific issues’ and inserting instead —

parenting
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s. 202

3)

202.

203.

Section 104(2)(e) is amended by deleting “ residence order or
specific issues’ and inserting instead —

“  parenting
Section 198 amended

Section 198(2) is amended as follows:
(@ by deleting paragraph (b) and inserting instead —

(b) careprovidedto achild by apersonin
accordance with a parenting order under the
Family Law Act 1975 of the Commonwealth or
the Family Court Act 1997; or

(b) after each of paragraphs (@) and (c) to (e) by inserting —
“oor .
Section 238 amended

Section 238(6)(d) is deleted and the following paragraph is
inserted instead —

(d) if the proceedings arein the Family Court —

(i) afamily consultant, as defined in the
Family Court Act 1997; or

(i) any other person required or directed to
prepare areport on matters relevant to
the proceedings, under that Act or the
Family Law Act 1975 of the
Commonwealth;
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Division 2 — Guardianship and Administration
Act 1990 amended

204. The Act amended

The amendmentsin this Division are to the Guar dianship and
Administration Act 1990*.

[* Reprint 3asat 1 April 2005.
For subsequent amendments see Acts Nos. 34, 59 and 84 of
2004.]

205. Section 45 amended

Section 45(1)(a) and (b) and “and” after paragraph (a) are
deleted and the following isinserted instead —

(@) aparenting order which allocates parental
responsibility for a child; and

(b) aparenting order which provides that a person
isto share parental responsibility for a child,

Division 3— Restraining Orders Act 1997 amended
206. The Act amended

The amendments in this Division are to the Restraining Orders
Act 1997*.

[* Reprinted as at 6 October 2000.
For subsequent amendments see Western Australian
Legislation Information Tables for 2005, Table 1, p. 387 and
Acts Nos. 34 and 38 of 2004.]
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Consequential amendments to other Acts
Restraining Orders Act 1997 amended

207. Section 5 amended

(1) Section 5(1)(a) and (b) are deleted and the following paragraph
isinserted instead —

(@ aparenting order made under the Family Law
Act 1975 of the Commonwealth or the Family
Court Act 1997, asisrelevant to the case, that

dealswith —
(i) the person or persons with whom achild
istolive; or

(i) thetimeachildisto spend with another
person or other persons; or

(ilf)  the communication achild isto have
with another person or other persons,

(2) Section 5(2) isamended as follows:

(@
(b)

(©)

(d)

in paragraph (a) by deleting “, a specific issues order”;
in paragraph (d) by deleting “registered” and inserting
instead —

“ , whether registered or not ”;

in paragraph (e) by deleting “recognisance” and
inserting instead —

“ bond 7;
after each of paragraphs (@) to (c) by inserting —
4 Or ”
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208. Section 62 amended

Section 62(1)(a) is amended by deleting “ primary dispute
resolution method, as defined in section 47 of ” and inserting
instead —

“  process of family dispute resolution, as defined in
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