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Western Australia
Occupational Safety and Health Act 1984 
An Act to promote and improve standards for occupational safety and health, to establish the Commission for Occupational Safety and Health, to provide for a tribunal for the determination of certain matters and claims, to facilitate the coordination of the administration of the laws relating to occupational safety and health and for incidental and other purposes. 
	[Long title amended by No. 30 of 1995 s. 4; No. 74 of 2003 s. 87(2); No. 51 of 2004 s. 62.] 
[bookmark: _Toc88990626][bookmark: _Toc89568188][bookmark: _Toc93200865][bookmark: _Toc97006536][bookmark: _Toc100545105][bookmark: _Toc100716584][bookmark: _Toc102546173][bookmark: _Toc103141396][bookmark: _Toc105909008][bookmark: _Toc105921894][bookmark: _Toc106616732][bookmark: _Toc108848476][bookmark: _Toc109702759][bookmark: _Toc113700316][bookmark: _Toc113778974][bookmark: _Toc122767355][bookmark: _Toc122767598][bookmark: _Toc131409845][bookmark: _Toc187035412][bookmark: _Toc187053880]Part I — Preliminary 
	[Heading inserted by No. 43 of 1987 s. 4.] 
[bookmark: _Toc402776378][bookmark: _Toc403985241][bookmark: _Toc59593015][bookmark: _Toc109702760][bookmark: _Toc187053881]1.	Short title 
		This Act may be cited as the Occupational Safety and Health Act 1984 1.
	[Section 1 amended by No. 30 of 1995 s. 5.] 
[bookmark: _Toc402776379][bookmark: _Toc403985242][bookmark: _Toc59593016][bookmark: _Toc109702761][bookmark: _Toc187053882]2.	Commencement 
		The provisions of this Act shall come into operation on such day or days as is or are respectively fixed by proclamation 1.
[bookmark: _Toc402776380][bookmark: _Toc403985243][bookmark: _Toc59593017][bookmark: _Toc109702762][bookmark: _Toc187053883]3.	Interpretation 
	(1)	In this Act unless the contrary intention appears — 
	“appointed member” means a member of the Commission referred to in section 6(2)(a) or (d);
	“apprentice” — 
	(a)	means an apprentice under the Industrial Training Act 1975; or
	(b)	if Part 7 of the Vocational Education and Training Act 1996 comes into operation, means a person who, as an employee, has entered into an apprenticeship within the meaning of that term in section 58 of that Act;
	“Australian Standard” means a document having that title published by Standards Australia International Limited (ACN 087 326 690);
	“Australian/New Zealand Standard” means a document having that title published jointly by — 
	(a)	Standards Australia International Limited (ACN 087 326 690); and
	(b)	the Standards Council of New Zealand;
	“chairperson” means the chairperson of the Commission;
	“code of practice” means a code of practice approved by the Minister under Part VIII;
	“Commission” means the Commission for Occupational Safety and Health established under this Act;
	“Commissioner” means the person holding office as WorkSafe Western Australia Commissioner under section 9;
	“Commissioner of Police” means the person holding the office of Commissioner of Police under the Police Act 1892;
	“department” means the department of the Public Service of the State principally assisting the Minister in the administration of this Act;
	“employee” means — 
	(a)	a person by whom work is done under a contract of employment; or
	(b)	an apprentice or trainee;
	“employer” means — 
	(a)	a person that employs an employee under a contract of employment; and
	(b)	in relation to an apprentice or trainee, the person that employs the apprentice or trainee under an apprenticeship or traineeship scheme under the Industrial Training Act 1975;
	“hazard”, in relation to a person, means anything that may result in — 
	(a)	injury to the person; or
	(b)	harm to the health of the person;
	“import” means to bring into the State, whether from outside Australia or otherwise;
	“improvement notice” means an improvement notice issued under Part VI;
	“inspector” means an inspector appointed under section 42, and subject to section 42B(3), includes a restricted inspector appointed under section 42A;
	“plant” includes any machinery, equipment, appliance, implement, or tool and any component or fitting thereof or accessory thereto;
	“police officer” means a person appointed — 
	(a)	under Part I of the Police Act 1892 to be a member of the Police Force of Western Australia;
	(b)	under Part III of the Police Act 1892 to be a special constable; or
	(c)	under Part IIIA of the Police Act 1892 to be an aboriginal aide;
	“practicable” means reasonably practicable having regard, where the context permits, to — 
	(a)	the severity of any potential injury or harm to health that may be involved, and the degree of risk of it occurring;
	(b)	the state of knowledge about — 
	(i)	the injury or harm to health referred to in paragraph (a);
	(ii)	the risk of that injury or harm to health occurring; and
	(iii)	means of removing or mitigating the risk or mitigating the potential injury or harm to health; 
		and
	(c)	the availability, suitability, and cost of the means referred to in paragraph (b)(iii);
	“prescribed law” means a law prescribed for the purposes of section 14(1)(b);
	“prohibition notice” means a prohibition notice issued under Part VI;
	“provisional improvement notice” means a provisional improvement notice issued under Part VI Division 2;
	“risk”, in relation to any injury or harm, means the probability of that injury or harm occurring;
	“safety and health committee” means a safety and health committee established under Part IV Division 2;
	“safety and health magistrate” means a person holding office as a safety and health magistrate under section 51B;
	“safety and health representative” means a safety and health representative elected under Part IV Division 1;
	“selfemployed person” means an individual who works for gain or reward otherwise than — 
	(a)	under a contract of employment; or 
	(b)	as an apprentice or trainee,
		whether or not the individual is an employer;
	“supply”, in relation to any plant or substance, includes supply and resupply by way of — 
	(a)	sale (including by auction), exchange, lease, hire, or hirepurchase, whether as principal or agent; 
	(b)	the disposal in a manner referred to in paragraph (a) of assets of a business that include any plant or substance; and
	(c)	the disposal of all of the shares in a company that owns any plant or substance;
	“trade union” means — 
	(a)	an organisation registered under section 53 of the Industrial Relations Act 1979; or
	(b)	an organisation registered under the Industrial Relations Act 1988 2 of the Parliament of the Commonwealth and having employees as its members, or a branch of any such organisation;
	“trainee” means a person belonging to a class of persons defined by the regulations as trainees for the purposes of this Act;
	“transferred law” means a law or a provision of a law transferred to the administration of the Minister pursuant to an order under this Act;
	“Tribunal” has the meaning given to that term in section 51G(2);
	“WA Police” means the Police Force of Western Australia provided for by the Police Act 1892;
	“workplace” means a place, whether or not in an aircraft, ship, vehicle, building, or other structure, where employees or selfemployed persons work or are likely to be in the course of their work.
	(2)	Anything that, under this Act, is required to be served on, or otherwise done in relation to, an employer in relation to a workplace or a matter related to a workplace, is deemed to have been so served or done if it is served on, or done in relation to, a person at the workplace who has or reasonably appears to have responsibility for the management or control of the workplace.
	(3)	For the purposes of sections 18A, 19A(2), 20A(2), 21A(2), 21C(2), 22A(2), 23AA(2), 23B(2) and 23H(2), a contravention causes serious harm to a person if it causes any bodily injury to the person, or causes the person to have a disease, of such a nature as to — 
	(a)	endanger, or be likely to endanger, the person’s life; or
	(b)	result, or be likely to result, in permanent injury or harm to the person’s health.
	(4)	For the purposes of this Act, a police officer is to be treated as an employee of the Crown.
	(5)	Without limiting any other provision of this Act, a police officer is at work during any period of time when the officer is performing a function of a police officer, whether or not the officer is rostered on duty and, in relation to a police officer, the expressions “work” and “at work” are to be construed accordingly.
	[Section 3 amended by No. 43 of 1987 s. 5; No. 30 of 1995 s. 6; No. 79 of 1995 s. 67(5); No. 54 of 2002 s. 4; No. 74 of 2003 s. 87(3); No. 51 of 2004 s. 14, 38, 63, 73 and 104.] 
[bookmark: _Toc109702763][bookmark: _Toc187053884][bookmark: _Toc402776381][bookmark: _Toc403985244][bookmark: _Toc59593018]3A.	Penalty levels defined
	(1)	Where a person is liable to a level one penalty for an offence against this Act the person is liable — 
	(a)	if the offence was committed by the person as an employee — 
	(i)	for a first offence, to a fine of $5 000; and
	(ii)	for a subsequent offence, to a fine of $6 250; 
	(b)	if paragraph (a) does not apply — 
	(i)	in the case of an individual — 
	(I)	for a first offence, to a fine of $25 000; and
	(II)	for a subsequent offence, to a fine of $31 250;
		or
	(ii)	in the case of a body corporate — 
	(I)	for a first offence, to a fine of $50 000; and 
	(II)	for a subsequent offence, to a fine of $62 500.
	(2)	Where a person is liable to a level 2 penalty for an offence against this Act the person is liable — 
	(a)	in the case of an individual — 
	(i)	for a first offence, to a fine of $100 000; and
	(ii)	for a subsequent offence, to a fine of $125 000;
		or
	(b)	in the case of a body corporate — 
	(i)	for a first offence, to a fine of $200 000; and
	(ii)	for a subsequent offence, to a fine of $250 000.
	(3)	Where a person is liable to a level 3 penalty for an offence against this Act the person is liable — 
	(a)	in the case of an individual — 
	(i)	for a first offence, to a fine of $200 000; and
	(ii)	for a subsequent offence, to a fine of $250 000;
		or
	(b)	in the case of a body corporate — 
	(i)	for a first offence, to a fine of $400 000; and 
	(ii)	for a subsequent offence, to a fine of $500 000.
	(4)	Where a person is liable to a level 4 penalty for an offence against this Act the person is liable — 
	(a)	in the case of an individual — 
	(i)	for a first offence, to a fine of $250 000 and imprisonment for 2 years; and
	(ii)	for a subsequent offence, to a fine of $312 500 and imprisonment for 2 years;
		or
	(b)	in the case of a body corporate — 
	(i)	for a first offence, to a fine of $500 000; and 
	(ii)	for a subsequent offence, to a fine of $625 000.
	[Section 3A inserted by No. 51 of 2004 s. 15.]
[bookmark: _Toc109702764][bookmark: _Toc187053885]3B.	Meaning of “first offence” and “subsequent offence”
	(1)	In this section — 
	“relevant day” means the day on which section 15 of the Occupational Safety and Health Legislation Amendment and Repeal Act 2004 1 comes into operation.
	(2)	For the purposes of this Act — 
	(a)	an offence is a first offence committed by a person if, at the time when the offence is committed, the person has not previously been convicted of any offence against this Act committed on or after the relevant day; and
	(b)	an offence is a subsequent offence committed by a person if, at the time when the offence is committed, the person has previously been convicted of one or more offences against this Act committed on or after the relevant day.
	[Section 3B inserted by No. 51 of 2004 s. 15.]
[bookmark: _Toc109702765][bookmark: _Toc187053886]4.	Application of this Act 
	(1)	This Act binds the Crown in right of the State and also, so far as the legislative power of the State extends, in all its other capacities.
	(1a)	The functions that the Crown has under this Act because a police officer is to be treated as an employee of the Crown are, so far as they concern a police officer, to be performed by the Commissioner of Police.
	(1b)	This Act has effect subject to any instrument for the time being in force under section 6A of the Mines Safety and Inspection Act 1994.
	(2)	Subject to this section and except as may be otherwise expressly provided by Parliament, this Act does not apply to or in relation to any workplace that is, or at which work is carried out on, a mine, petroleum well or petroleum pipeline to which the Mining Act 1978, the Mines Safety and Inspection Act 1994, the Petroleum Act 1967, the Petroleum (Submerged Lands) Act 1982 or the Petroleum Pipelines Act 1969, applies.
	(2a)	Subsection (2) does not prevent a provision of Part II from applying in relation to a workplace that is, or at which work is carried out on, a mine to which the Mining Act 1978, or the Mines Safety and Inspection Act 1994, applies.
	(3)	The Minister and the Minister for the time being administering the Act referred to in subsection (2) that is concerned may, by instrument in writing, jointly declare that this Act, or such provision of or under this Act as is specified in the instrument shall, for such period as is described in the instrument, apply to or in relation to a workplace referred to in subsection (2), or any part of such workplace that is specified in the instrument.
	(4)	On the service of a copy of the instrument mentioned in subsection (3) on an employer that would be subject to a duty under this Act if this Act applied in accordance with the instrument, this Act shall so apply in relation to the workplace or part of a workplace concerned to the exclusion of any inconsistent provision of or under the Act referred to in subsection (2) that is concerned.
	(5)	A copy of each instrument under subsection (3) shall be published in the Gazette as soon as practicable after the instrument is made and before it is so published a person, other than the employer served with the instrument under subsection (4), that is subject to a provision of or under this Act by reason of that subsection is not guilty of an offence against a provision of or under this Act if the person proves that the person did not know, and could not reasonably be expected to have known, that the provision so applied.
	[Section 4 inserted by No. 43 of 1987 s. 7; amended by No. 84 of 1990 s. 2; No. 62 of 1994 s. 109; No. 54 of 2002 s. 5; No. 51 of 2004 s. 74; No. 68 of 2004 s. 94.] 
[bookmark: _Toc109702766][bookmark: _Toc187053887][bookmark: _Toc402776382][bookmark: _Toc403985245][bookmark: _Toc59593019]4A.	Act does not operate to affect adversely certain police operations
	(1)	In this section — 
	“covert operation” means the performance of a function of a police officer in circumstances where — 
	(a)	a covert operation is undertaken by WA Police for the purpose of obtaining information about criminal activity;
	(b)	performance of the function is not practicable without exposing a police officer to a risk of imminent and serious injury or imminent and serious harm to the police officer’s health; and
	(c)	unless the performance of the function is secret or confidential, it would be likely that — 
	(i)	the effectiveness of the performance of the function is reduced; or
	(ii)	a person is exposed to the danger of physical harm arising from the actions of another person;
	“dangerous operation” means the performance of a function of a police officer in circumstances where performance of that function — 
	(a)	is reasonably necessary; and 
	(b)	is not practicable without exposing a police officer to a risk of imminent and serious injury or imminent and serious harm to the police officer’s health.
	(2)	A police officer cannot refuse to work as mentioned in section 26(1) if the refusal to work would adversely affect, or could reasonably be expected to affect adversely, a covert operation or a dangerous operation.
	(3)	An inspector cannot issue a prohibition notice under section 49(1) to prohibit an activity if prohibiting the carrying on of the activity would adversely affect, or could reasonably be expected to affect adversely, a covert operation or a dangerous operation.
	[Section 4A inserted by No. 54 of 2002 s. 6.]
[bookmark: _Toc109702767][bookmark: _Toc187053888]5.	Objects 
		The objects of this Act are — 
	(a)	to promote and secure the safety and health of persons at work;
	(b)	to protect persons at work against hazards;
	(c)	to assist in securing safe and hygienic work environments;
	(d)	to reduce, eliminate and control the hazards to which persons are exposed at work;
	(e)	to foster cooperation and consultation between and to provide for the participation of employers and employees and associations representing employers and employees in the formulation and implementation of safety and health standards to current levels of technical knowledge and development;
	(f)	to provide for formulation of policies and for the coordination of the administration of laws relating to occupational safety and health;
	(g)	to promote education and community awareness on matters relating to occupational safety and health.
	[Section 5 amended by No. 43 of 1987 s. 8; No. 30 of 1995 s. 47.] 
[bookmark: _Toc88990633][bookmark: _Toc89568195][bookmark: _Toc93200874][bookmark: _Toc97006545][bookmark: _Toc100545114][bookmark: _Toc100716593][bookmark: _Toc102546182][bookmark: _Toc103141405][bookmark: _Toc105909017][bookmark: _Toc105921903][bookmark: _Toc106616741][bookmark: _Toc108848485][bookmark: _Toc109702768][bookmark: _Toc113700325][bookmark: _Toc113778983][bookmark: _Toc122767364][bookmark: _Toc122767607][bookmark: _Toc131409854][bookmark: _Toc187035421][bookmark: _Toc187053889][bookmark: _Toc402776383][bookmark: _Toc403985246]Part II — Commission for Occupational Safety and Health
	[Heading inserted by No. 74 of 2003 s. 87(4).]
[bookmark: _Toc59593020][bookmark: _Toc109702769][bookmark: _Toc187053890]6.	The Commission 
	(1)	There shall be a Commission for Occupational Safety and Health.
	(2)	The Commission shall consist of — 
	(a)	a person nominated by the Minister and appointed by the Governor as chairperson;
	(b)	the Commissioner;
	(c)	2 persons employed in the Public Service under Part 3 of the Public Sector Management Act 1994, of whom — 
	(i)	one shall be nominated by the Minister; and 
	(ii)	the other shall be an officer of the department, as defined in section 4(1) of the Mines Safety and Inspection Act 1994, nominated by the Minister to whom the administration of that Act is committed;
		and
	(d)	9 persons appointed by the Governor of whom — 
	(i)	2 shall be persons nominated for appointment by the body known as the Chamber of Commerce and Industry of Western Australia (Inc);
	(ii)	3 shall be persons, of whom one shall be a person who has knowledge of and experience in the mining industry in the State, nominated for appointment by the body known as The Trades and Labor Council of Western Australia;
	(iii)	3 shall be persons having knowledge of or experience in occupational safety and health who shall be nominated for appointment by the Minister after consultation between the Minister and the bodies referred to in subparagraphs (i) and (ii); and
	(iv)	one shall be a person nominated by the Chamber of Minerals and Energy of Western Australia Inc.
	(3)	Where any of the bodies referred to in subsection (2)(d)(i), (ii) or (iv) fails to make a nomination within 60 days after being requested in writing by the Minister to do so the Governor may appoint any person who is suitably qualified, and any person so appointed shall be deemed to have been nominated pursuant to subsection (2)(d)(i), (ii) or (iv), as the case may be.
	(4)	A nomination for the purposes of subsection (2)(c) may be made from time to time, may be made by reference to the holder of a specified office and may be expressed to operate for a period or in such circumstances as are specified in the instrument of nomination.
	(5)	In addition to the name mentioned in subsection (1), the Commission may use, and operate under, the name “WorkSafe W A”.
	(6)	A person other than the Commission that uses or operates under the name mentioned in subsection (1) or (5), or any name that is so similar that it is likely to be misunderstood as referring to the Commission, commits an offence.
	(7)	Nothing in subsection (6) prevents the department of the Public Service principally assisting the Minister in the administration of this Act from using or operating under the name of “WorkSafe Western Australia” or a similar name if that designation is given to it under section 35 of the Public Sector Management Act 1994. 
	[Section 6 amended by No. 30 of 1995 s. 8; No. 74 of 2003 s. 87(5); No. 51 of 2004 s. 103 and 105.] 
[bookmark: _Toc402776384][bookmark: _Toc403985247][bookmark: _Toc59593021][bookmark: _Toc109702770][bookmark: _Toc187053891]6A. 	Deputy chairperson 
	(1)	The Minister shall appoint one of the members of the Commission to be deputy chairperson of the Commission.
	(2)	During any vacancy in the office of chairperson or while the chairperson is unable to act by reason of sickness, absence or other cause, the deputy chairperson shall perform the functions of the chairperson.
	(3)	No act or omission of the deputy chairperson acting as the chairperson shall be questioned on the ground that the occasion for so acting had not arisen or had ceased.
	[Section 6A inserted by No. 30 of 1995 s. 9.] 
[bookmark: _Toc402776385][bookmark: _Toc403985248][bookmark: _Toc59593022][bookmark: _Toc109702771][bookmark: _Toc187053892]7.	Acting members 
	(1)	If — 
	(a)	an appointed member is unable to act by reason of sickness, absence or other cause; or
	(b)	the office of an appointed member is vacant and has not been filled in accordance with this Act,
		the Minister may appoint an eligible person to act temporarily in the place of that appointed member, and while so acting according to the tenor of the appointment that other person has all of the functions, powers and immunities of that appointed member.
	(2)	Where an appointed member who is deputy chairperson is performing the functions of the chairperson, the Minister may, under subsection (1), appoint another eligible person to act in the place of that appointed member.
	(3)	No act or omission of a person acting in the place of another under this section is to be questioned on the ground that the occasion for the appointment or so acting had not arisen or had ceased.
	(4)	The appointment of a person as an acting member may be terminated at any time by the Minister.
	[Section 7 inserted by No. 30 of 1995 s. 10.] 
[bookmark: _Toc402776386][bookmark: _Toc403985249][bookmark: _Toc59593023][bookmark: _Toc109702772][bookmark: _Toc187053893]8.	Terms and conditions of appointed members 
	(1)	An appointed member shall hold office for such term not exceeding 3 years as is specified in the instrument of appointment and is eligible for reappointment.
	(2)	An appointed member other than a person who is an officer of the Public Service of the State is entitled to such remuneration and allowances as are determined by the Minister on the recommendation of the Minister for Public Sector Management 3.
	[Section 8 amended by No. 51 of 2004 s. 75.]
[bookmark: _Toc402776387][bookmark: _Toc403985250][bookmark: _Toc59593024][bookmark: _Toc109702773][bookmark: _Toc187053894]9.	WorkSafe Western Australia Commissioner 
	(1)	The Governor shall appoint a person to be WorkSafe Western Australia Commissioner.
	(2)	The Commissioner shall be appointed for such term not exceeding 5 years as is specified in the instrument of appointment and on the expiration of the term is eligible for reappointment.
	(3)	Subject to the Salaries and Allowances Act 1975, the Commissioner is entitled to such conditions of service as are determined by the Minister from time to time on the recommendation of the Minister for Public Sector Management 3.
	(4)	If a person appointed to be Commissioner was immediately before that appointment an officer of the Public Service of the State the person shall despite that appointment retain all existing and accruing rights on appointment as Commissioner.
	(5)	If a person appointed to be Commissioner was immediately before that appointment a public service officer within the meaning of the Public Sector Management Act 1994, the person is entitled upon resigning his or her office as Commissioner or upon ceasing to be Commissioner to be appointed to an office in the Public Service of the State not lower in status than the office the person so occupied immediately before appointment as Commissioner.
	(6)	The Commissioner shall not engage in paid employment outside his or her duties and functions under this Act without first obtaining the approval in writing of the Minister.
	[(7)	repealed]
	(8)	In addition to the name mentioned in subsection (1), the Commissioner may use, and operate under, the name “WorkSafe W A Commissioner”.
	[Section 9 amended by No. 43 of 1987 s. 10; No. 55 of 1987 s. 4; No. 32 of 1994 s. 19; No. 30 of 1995 s. 11 and 47; No. 51 of 2004 s. 76 and 102(2).] 
[bookmark: _Toc109702774][bookmark: _Toc187053895][bookmark: _Toc402776389][bookmark: _Toc403985252][bookmark: _Toc59593026]10.	Vacation of office
		A person’s office as Commissioner or as an appointed member becomes vacant if — 
	(a)	the person’s term of office expires; or 
	(b)	the person — 
	(i)	dies;
	(ii)	becomes permanently incapable of performing the duties of the office;
	(iii)	resigns from office by written notice addressed to the Minister;
	(iv)	is an undischarged bankrupt or a person whose property is subject to an order or arrangement under the laws relating to bankruptcy;
	(v)	is removed from office by the Governor on the grounds of neglect of duty, incompetence or the person’s behaviour; or
	(vi)	is absent without leave of the Minister from 3 consecutive meetings of the Commission; 
		or
	(c)	being a member appointed under section 6(2)(d)(i), (ii) or (iv), the person’s nomination is revoked.
	[Section 10 inserted by No. 51 of 2004 s. 77.]
[bookmark: _Toc109702775][bookmark: _Toc187053896]11.	Leave of absence 
		The Minister may grant leave of absence to an appointed member on such terms and conditions as the Minister determines.
[bookmark: _Toc402776390][bookmark: _Toc403985253][bookmark: _Toc59593027][bookmark: _Toc109702776][bookmark: _Toc187053897]12.	Casual vacancies 
		Where an office of appointed member becomes vacant otherwise than by effluxion of time a person appointed to the vacancy shall hold office only for the balance of the term of the person whose vacancy he or she fills.
	[Section 12 amended by No. 51 of 2004 s. 102(1).]
[bookmark: _Toc402776391][bookmark: _Toc403985254][bookmark: _Toc59593028][bookmark: _Toc109702777][bookmark: _Toc187053898]13.	Meetings of the Commission 
	(1)	The chairperson may at any time and shall when so requested by the Minister or by not less than 5 members of the Commission convene a meeting of the Commission to be held at a time and place to be determined by the chairperson.
	(2)	The Commission shall meet at least 6 times a year at intervals of not more than 3 months.
	(3)	The chairperson shall preside at any meeting of the Commission at which he or she is present.
	(4)	If both the chairperson and the deputy chairperson are absent from a meeting of the Commission, the members present shall elect by secret ballot one of their number to preside at that meeting and that member shall have, in addition to the powers of a member of the Commission, the powers of the chairperson under this section.
	(5)	At a meeting of the Commission 7 members constitute a quorum.
	(6)	Subject to subsection (6a), at a meeting of the Commission — 
	(a)	only members appointed under section 6(2)(d) are entitled to vote; and
	(b)	where any question requiring a vote arises the question shall be decided by a majority of the votes of the members appointed under section 6(2)(d) if, and only if, not less than 6 of those members also constitute such majority.
	(6a)	If — 
	(a)	on a vote at a meeting of the Commission, a majority of the votes of members appointed under section 6(2)(d) is constituted by 5 of those members; and
	(b)	on a vote at a subsequent meeting of the Commission on the same question, a majority of the votes is constituted by 5 of those members,
		the chairperson may, at that subsequent meeting, cast a vote to be included in the majority vote.
	(7)	Subject to the presence of a quorum the Commission may act notwithstanding any vacancy in its membership.
	(8)	A member of the Commission who has a pecuniary interest whether direct or indirect in any matter to be considered by the Commission shall declare the nature of that interest at every meeting at which the matter is considered.
	(9)	Subject to this Act, the Commission may determine its own procedures.
	(10)	It is the duty of the Commission to work for the attainment of the objects of this Act by achieving a consensus, as far as this is practicable, among its members.
	[Section 13 amended by No. 30 of 1995 s. 12; No. 51 of 2004 s. 102(1).] 
[bookmark: _Toc402776392][bookmark: _Toc403985255][bookmark: _Toc59593029][bookmark: _Toc109702778][bookmark: _Toc187053899]14.	Functions of the Commission 
	(1)	The functions of the Commission are — 
	(a)	to inquire into and report to the Minister upon any matters referred to it by the Minister;
	(b)	to make recommendations to the Minister with respect to — 
	(i)	this Act;
	(ii)	any law or provision of a law, relating to occupational safety and health that is administered by the Minister and any law or provision of a law relating to occupational safety and health that is prescribed for the purposes of this paragraph; and
	(iii)	subsidiary legislation, guidelines and codes of practice proposed to be made under or for the purposes of any prescribed law;
	(c)	to examine, review and make recommendations to the Minister in relation to existing and proposed registration or licensing schemes relating to occupational safety and health;
	(d)	to provide advice to and cooperate with Government departments, public authorities, trade unions, employer organisations and other interested persons in relation to occupational safety and health;
	(e)	to formulate or recommend standards, specifications or other forms of guidance for the purpose of assisting employers, self employed persons and employees to maintain appropriate standards of occupational safety and health;
	(f)	to promote education and training in occupational safety and health as widely as possible;
	(g)	in cooperation with educational authorities or bodies to devise and approve courses in relation to occupational safety and health;
	(h)	having regard to the criteria laid down by the National Occupational Health and Safety Commission, to advise persons on training in occupational safety and health and to formulate and accredit training courses in occupational safety and health;
	(i)	to recommend to the Minister the establishment of public inquiries into any matter relating to occupational safety and health;
	(j)	to collect, publish and disseminate information on occupational safety and health;
	(k)	to formulate reporting procedures and monitoring arrangements for identification of workplace hazards, and incidents in which injury or death is likely to occur in an occupational situation; and
	(l)	to commission and sponsor research into occupational safety and health.
	(2)	The Commission may issue for public review and comment any regulations, codes of practice or guidelines with respect to which it proposes under subsection (1)(b) to make any recommendations to the Minister.
	(3)	The Commission shall ensure, as far as is practicable, that any information it provides is in such language and form as are appropriate for the persons to whom the information is directed.
	(4)	The Minister shall within 60 days after receiving from the Commission a recommendation under subsection (1) make reply in writing to the Commission in relation to that recommendation.
	[Section 14 amended by No. 43 of 1987 s. 11; No. 30 of 1995 s. 47.] 
[bookmark: _Toc109702779][bookmark: _Toc187053900][bookmark: _Toc402776393][bookmark: _Toc403985256][bookmark: _Toc59593030]14A.	Mining Industry Advisory Committee
	(1)	In this section — 
	“committee” means the committee referred to in subsection (2);
	“mining industry” means the mining industry in the State;
	“Ministers” means — 
	(a)	the Minister to whom the administration of this Act is committed; and
	(b)	the Minister to whom the administration of the Mines Safety and Inspection Act 1994 is committed (the “Minister for Mines”),
		acting jointly.
	(2)	There is to be an advisory committee called the Mining Industry Advisory Committee.
	(3)	The functions of the committee are — 
	(a)	to advise and make recommendations to the Ministers and the Commission on occupational safety and health matters concerning the mining industry; and 
	(b)	to liaise with the Commission to coordinate activities on related functions and to maintain parallel standards,
		and in particular, but without limiting the generality of paragraphs (a) and (b) — 
	(c)	to inquire into and report to the Ministers regarding any matter referred to it by the Ministers relating to occupational safety and health in the mining industry; 
	(d)	to make recommendations to the Minister for Mines regarding the formulation, amendment, or repeal of laws relating to occupational safety and health for which that Minister is responsible; 
	(e)	to prepare or recommend the adoption of codes of practice, guidelines, standards, specifications or other forms of guidance for the purpose of assisting employers, selfemployed persons, employees, manufacturers or other persons to maintain appropriate standards of occupational safety and health in the mining industry; and
	(f)	to provide advice on — 
	(i)	education and publications; and 
	(ii)	training and training courses,
		with respect to occupational safety and health in the mining industry.
	(4)	The chairperson of the committee is to be the member of the Commission nominated under section 6(2)(c)(ii).
	(5)	Subject to subsection (4), the Ministers — 
	(a)	are to appoint the members of; and
	(b)	may alter or reconstitute, 
		the committee.
	(6)	The members of the committee are entitled to be paid such remuneration and travelling and other allowances as may be determined by the Ministers on the recommendation of the Minister for Public Sector Management.
	(7)	Subject to any direction given to it by the Commission, the committee is to determine its own procedures.
	[Section 14A inserted by No. 51 of 2004 s. 106.]
[bookmark: _Toc109702780][bookmark: _Toc187053901]15.	Advisory committees 
	(1)	The Commission may at any time and when so requested by the Minister shall appoint advisory committees to assist it in the performance of its functions and duties.
	(2)	Subject to this section, an advisory committee shall consist of such number of persons as are appointed by the Commission.
	(3)	Subject to the direction of the Commission an advisory committee may determine its own procedures.
	(4)	The members of advisory committees are entitled to be paid such remuneration and travelling and other allowances as may be determined by the Minister on the recommendation of the Minister for Public Sector Management 3.
	(5)	In appointing persons to be members of advisory committees under this section the Commission — 
	(a)	shall, as far as is practicable, appoint persons who represent employers, employees and persons having knowledge of or experience in occupational safety and health; and
	(b)	shall have regard to the desirability of having a reasonable number of men and women, including persons of differing ethnic backgrounds and other groups with special needs.
	[Section 15 amended by No. 30 of 1995 s. 47.] 
[bookmark: _Toc402776394][bookmark: _Toc403985257][bookmark: _Toc59593031][bookmark: _Toc109702781][bookmark: _Toc187053902]16.	Annual report 
	(1)	The Commission shall on or before 31 October in each year prepare and submit to the Minister a report of its operations and the operation of this Act and any prescribed law during the year ending on the preceding 30 June.
	(2)	The Minister shall cause a report submitted under this section to be laid before each House of Parliament within 12 sitting days of such House of its receipt by him or her.
	[Section 16 amended by No. 51 of 2004 s. 102(3).]
[bookmark: _Toc402776395][bookmark: _Toc403985258][bookmark: _Toc59593032][bookmark: _Toc109702782][bookmark: _Toc187053903]17.	Staff to assist the Commission 
		There shall be appointed under and subject to Part 3 of the Public Sector Management Act 1994 such officers and employees as are necessary to assist the Commission in the performance of its functions and duties.
	[Section 17 amended by No. 32 of 1994 s. 19; No. 30 of 1995 s. 47.] 
[bookmark: _Toc402776396][bookmark: _Toc403985259][bookmark: _Toc59593033][bookmark: _Toc109702783][bookmark: _Toc187053904]18.	The Commissioner and the department 
	(1)	The Commissioner is subject to the control and direction of the Minister, and is responsible to the Minister for the administration of this Act and any other law relating to occupational safety and health administered by the Minister.
	(2)	There shall be appointed under and subject to Part 3 of the Public Sector Management Act 1994 such officers as are necessary for the administration of this Act and any law relating to occupational safety and health administered by the Minister.
	(3)	The offices of Commissioner and chief executive officer of the department may be held by the same person.
	(4)	The Commissioner may, either generally or as provided by the instrument of delegation, by writing signed by him or her, delegate to any officer of the department any of his or her functions under this Act other than this power of delegation, and a function performed in accordance with a delegation under this subsection is deemed to be performed by the Commissioner.
	[Section 18 amended by No. 43 of 1987 s. 12; No. 55 of 1987 s. 5; No. 32 of 1994 s. 19; No. 30 of 1995 s. 47; No. 51 of 2004 s. 102(2) and (3).] 
[bookmark: _Toc88990648][bookmark: _Toc89568210][bookmark: _Toc93200889][bookmark: _Toc97006560][bookmark: _Toc100545130][bookmark: _Toc100716609][bookmark: _Toc102546198][bookmark: _Toc103141421][bookmark: _Toc105909033][bookmark: _Toc105921919][bookmark: _Toc106616757][bookmark: _Toc108848501][bookmark: _Toc109702784][bookmark: _Toc113700341][bookmark: _Toc113778999][bookmark: _Toc122767380][bookmark: _Toc122767623][bookmark: _Toc131409870][bookmark: _Toc187035437][bookmark: _Toc187053905]Part III — General provisions relating to occupational safety and health 
	[Heading inserted by No. 43 of 1987 s. 13; amended by No. 30 of 1995 s. 47.] 
[bookmark: _Toc93200890][bookmark: _Toc97006561][bookmark: _Toc100545131][bookmark: _Toc100716610][bookmark: _Toc102546199][bookmark: _Toc103141422][bookmark: _Toc105909034][bookmark: _Toc105921920][bookmark: _Toc106616758][bookmark: _Toc108848502][bookmark: _Toc109702785][bookmark: _Toc113700342][bookmark: _Toc113779000][bookmark: _Toc122767381][bookmark: _Toc122767624][bookmark: _Toc131409871][bookmark: _Toc187035438][bookmark: _Toc187053906][bookmark: _Toc402776397][bookmark: _Toc403985260][bookmark: _Toc59593034]Division 1 — Preliminary
	[Heading inserted by No. 51 of 2004 s. 16.]
[bookmark: _Toc109702786][bookmark: _Toc187053907]18A.	Meaning of gross negligence in relation to certain breaches of this Part
	(1)	This section applies to a contravention of section 19(1), 20(1) or (3), 21(1) or (2), 21B(2), 22(1), 23(1), (2), (3) or (3a), 23A or 23G(2).
	(2)	A contravention of a provision mentioned in subsection (1) is committed in circumstances of gross negligence if — 
	(a)	the offender — 
	(i)	knew that the contravention would be likely to cause the death of, or serious harm to, a person to whom a duty is owed under that provision; but
	(ii)	acted or failed to act in disregard of that likelihood;
		and
	(b)	the contravention did in fact cause the death of, or serious harm to, such a person.
	[Section 18A inserted by No. 51 of 2004 s. 16.]
[bookmark: _Toc93200892][bookmark: _Toc97006563][bookmark: _Toc100545133][bookmark: _Toc100716612][bookmark: _Toc102546201][bookmark: _Toc103141424][bookmark: _Toc105909036][bookmark: _Toc105921922][bookmark: _Toc106616760][bookmark: _Toc108848504][bookmark: _Toc109702787][bookmark: _Toc113700344][bookmark: _Toc113779002][bookmark: _Toc122767383][bookmark: _Toc122767626][bookmark: _Toc131409873][bookmark: _Toc187035440][bookmark: _Toc187053908]Division 2 — General workplace duties
	[Heading inserted by No. 51 of 2004 s. 4.]
[bookmark: _Toc109702788][bookmark: _Toc187053909]19.	Duties of employers 
	(1)	An employer shall, so far as is practicable, provide and maintain a working environment in which the employees of the employer (the “employees”) are not exposed to hazards and in particular, but without limiting the generality of the foregoing, an employer shall — 
	(a)	provide and maintain workplaces, plant, and systems of work such that, so far as is practicable, the employees are not exposed to hazards;
	(b)	provide such information, instruction, and training to, and supervision of, the employees as is necessary to enable them to perform their work in such a manner that they are not exposed to hazards;
	(c)	consult and cooperate with safety and health representatives, if any, and other employees at the workplace, regarding occupational safety and health at the workplace;
	(d)	where it is not practicable to avoid the presence of hazards at the workplace, provide the employees with, or otherwise provide for the employees to have, such adequate personal protective clothing and equipment as is practicable to protect them against those hazards, without any cost to the employees; and
	(e)	make arrangements for ensuring, so far as is practicable, that — 
	(i)	the use, cleaning, maintenance, transportation and disposal of plant; and
	(ii)	the use, handling, processing, storage, transportation and disposal of substances,
		at the workplace is carried out in a manner such that the employees are not exposed to hazards.
	(2)	In determining the training required to be provided in accordance with subsection (1)(b) regard shall be had to the functions performed by employees and the capacities in which they are employed.
	[Section 19 inserted by No. 43 of 1987 s. 13; amended by No. 30 of 1995 s. 13 and 47; No. 51 of 2004 s. 5, 17 and 78.] 
[bookmark: _Toc109702789][bookmark: _Toc187053910][bookmark: _Toc402776398][bookmark: _Toc403985261][bookmark: _Toc59593035]19A.	Breaches of section 19(1)
	(1)	If an employer contravenes section 19(1) in circumstances of gross negligence, the employer commits an offence and is liable to a level 4 penalty.
	(2)	If — 
	(a)	an employer — 
	(i)	contravenes section 19(1); and
	(ii)	by the contravention causes the death of, or serious harm to, an employee;
		and
	(b)	subsection (1) does not apply,
		the employer commits an offence and is liable to a level 3 penalty.
	(3)	If — 
	(a)	an employer contravenes section 19(1); and
	(b)	neither subsection (1) nor subsection (2) applies, 
		the employer commits an offence and is liable to a level 2 penalty.
	(4)	An employer charged with an offence under — 
	(a)	subsection (1) may, instead of being convicted of that offence, be convicted of an offence under subsection (2) or (3); or
	(b)	subsection (2) may, instead of being convicted of that offence, be convicted of an offence under subsection (3).
	[Section 19A inserted by No. 51 of 2004 s. 18.]
[bookmark: _Toc109702790][bookmark: _Toc187053911]20.	Duties of employees 
	(1)	An employee shall take reasonable care — 
	(a)	to ensure his or her own safety and health at work; and
	(b)	to avoid adversely affecting the safety or health of any other person through any act or omission at work.
	(2)	Without limiting the generality of subsection (1), an employee contravenes that subsection if the employee — 
	(a)	fails to comply, so far as the employee is reasonably able, with instructions given by the employee’s employer for the safety or health of the employee or for the safety or health of other persons;
	(b)	fails to use such protective clothing and equipment as is provided, or provided for, by his or her employer as mentioned in section 19(1)(d) in a manner in which he or she has been properly instructed to use it;
	(c)	misuses or damages any equipment provided in the interests of safety or health; or
	(d)	fails to report forthwith to the employee’s employer — 
	(i)	any situation at the workplace that the employee has reason to believe could constitute a hazard to any person that the employee cannot correct; or
	(ii)	any injury or harm to health of which he or she is aware that arises in the course of, or in connection with, his or her work.
	(3)	An employee shall cooperate with the employee’s employer in the carrying out by the employer of the obligations imposed on the employer under this Act.
	[Section 20 inserted by No. 43 of 1987 s. 13; amended by No. 30 of 1995 s. 14 and 47; No. 51 of 2004 s. 19, 79, 102(1) and (2).] 
[bookmark: _Toc109702791][bookmark: _Toc187053912][bookmark: _Toc402776399][bookmark: _Toc403985262][bookmark: _Toc59593036]20A.	Breaches of section 20(1) or (3)
	(1)	If an employee contravenes section 20(1) or (3) in circumstances of gross negligence, the employee commits an offence and is liable — 
	(a)	for a first offence, to a fine of $25 000; and
	(b)	for a subsequent offence, to a fine of $31 250.
	(2)	If — 
	(a)	an employee — 
	(i)	contravenes section 20(1) or (3); and
	(ii)	by the contravention causes the death of, or serious harm to, a person;
		and
	(b)	subsection (1) does not apply,
		the employee commits an offence and is liable — 
	(c)	for a first offence, to a fine of $20 000; and
	(d)	for a subsequent offence, to a fine of $25 000.
	(3)	If — 
	(a)	an employee contravenes section 20(1) or (3); and
	(b)	neither subsection (1) nor subsection (2) applies,
		the employee commits an offence and is liable — 
	(c)	for a first offence, to a fine of $10 000; and
	(d)	for a subsequent offence, to a fine of $12 500.
	(4)	An employee charged with an offence under — 
	(a)	subsection (1) may, instead of being convicted of that offence, be convicted of an offence under subsection (2) or (3); or
	(b)	subsection (2) may, instead of being convicted of that offence, be convicted of an offence under subsection (3).
	[Section 20A inserted by No. 51 of 2004 s. 20.]
[bookmark: _Toc109702792][bookmark: _Toc187053913]21.	Duties of employers and selfemployed persons 
	(1)	A selfemployed person shall take reasonable care to ensure his or her own safety and health at work.
	(2)	An employer or selfemployed person shall, so far as is practicable, ensure that the safety or health of a person, not being (in the case of an employer) an employee of the employer, is not adversely affected wholly or in part as a result of — 
	(a)	work that has been or is being undertaken by — 
	(i)	the employer or any employee of the employer; or
	(ii)	the selfemployed person;
		or
	(b)	any hazard that arises from or is increased by — 
	(i)	the work referred to in paragraph (a); or 
	(ii)	the system of work that has been or is being operated by the employer or the selfemployed person.
	[Section 21 inserted by No. 43 of 1987 s. 13; amended by No. 30 of 1995 s. 15 and 47; No. 51 of 2004 s. 6 and 21.] 
[bookmark: _Toc109702793][bookmark: _Toc187053914][bookmark: _Toc402776400][bookmark: _Toc403985263][bookmark: _Toc59593037]21A.	Breaches of section 21
	(1)	If an employer or a selfemployed person contravenes section 21(1) or (2) in circumstances of gross negligence, the employer or a selfemployed person commits an offence and is liable to a level 4 penalty.
	(2)	If — 
	(a)	an employer or selfemployed person — 
	(i)	contravenes section 21(1) or (2); and
	(ii)	by the contravention causes the death of, or serious harm to, a person;
		and
	(b)	subsection (1) does not apply,
		the employer or selfemployed person commits an offence and is liable to a level 3 penalty.
	(3)	If — 
	(a)	an employer or selfemployed person contravenes section 21(1) or (2); and
	(b)	neither subsection (1) nor subsection (2) applies,
		the employer or selfemployed person commits an offence and is liable to a level 2 penalty.
	(4)	An employer or selfemployed person charged with an offence under — 
	(a)	subsection (1) may, instead of being convicted of that offence, be convicted of an offence under subsection (2) or (3); or
	(b)	subsection (2) may, instead of being convicted of that offence, be convicted of an offence under subsection (3).
	[Section 21A inserted by No. 51 of 2004 s. 22.]
[bookmark: _Toc109702794][bookmark: _Toc187053915]21B.	Duty placed on body corporate to which section 23D, 23E or 23F applies
	(1)	 If section 23D, 23E or 23F makes any other provision of this Act apply to a body corporate as if it were the employer of a particular person, this section and section 21C apply to the body corporate at such times as the other provision is made to apply.
	(2)	A body corporate to which this section applies shall, so far as is practicable, ensure that the safety or health of a person is not adversely affected wholly or in part as a result of — 
	(a)	work that has been or is being undertaken by — 
	(i)	the body corporate; or
	(ii)	a person carrying out work under the direction of the body corporate;
		or
	(b)	any hazard that arises from or is increased by — 
	(i)	the work referred to in paragraph (a); or 
	(ii)	the system of work that has been or is being operated by the body corporate.
	[Section 21B inserted by No. 51 of 2004 s. 7.]
[bookmark: _Toc109702795][bookmark: _Toc187053916]21C.	Breaches of section 21B
	(1)	If a body corporate contravenes section 21B(2) in circumstances of gross negligence, the body corporate commits an offence and is liable to a level 4 penalty.
	(2)	If — 
	(a)	a body corporate — 
	(i)	contravenes section 21B(2); and
	(ii)	by the contravention causes the death of, or serious harm to, a person;
		and
	(b)	subsection (1) does not apply,
		the body corporate commits an offence and is liable to a level 3 penalty.
	(3)	If — 
	(a)	a body corporate contravenes section 21B(2); and
	(b)	neither subsection (1) nor subsection (2) applies,
		the body corporate commits an offence and is liable to a level 2 penalty.
	(4)	A body corporate charged with an offence under — 
	(a)	subsection (1) may, instead of being convicted of that offence, be convicted of an offence under subsection (2) or (3); or
	(b)	subsection (2) may, instead of being convicted of that offence, be convicted of an offence under subsection (3).
	[Section 21C inserted by No. 51 of 2004 s. 7.]
[bookmark: _Toc109702796][bookmark: _Toc187053917]22.	Duties of persons who have control of workplaces 
	(1)	A person that has, to any extent, control of — 
	(a)	a workplace where persons who are not employees of that person work or are likely to be in the course of their work; or
	(b)	the means of access to and egress from a workplace,
		shall take such measures as are practicable to ensure that the workplace, or the means of access to or egress from the workplace, as the case may be, are such that persons who are at the workplace or use the means of access to and egress from the workplace are not exposed to hazards.
	(2)	Where a person has, by virtue of a contract or lease, an obligation of any extent in relation to the maintenance or repair of a workplace or the means of access to and egress from the workplace, the person shall be treated for the purposes of subsection (1) as being a person that has control of that workplace or that means of access or egress.
	(3)	A reference in this section to a person having control of any workplace or means of access to or egress from a workplace is a reference to a person having control of that workplace or that means of access or egress in connection with the carrying on by that person of a trade, business or undertaking (whether for profit or not).
	[(4)(6)	repealed]
	(7)	This section does not apply to a person whose duties are set out in section 20.
	[Section 22 inserted by No. 30 of 1995 s. 16; amended by No. 51 of 2004 s. 23, 80 and 103.] 
[bookmark: _Toc109702797][bookmark: _Toc187053918][bookmark: _Toc402776401][bookmark: _Toc403985264][bookmark: _Toc59593038]22A.	Breaches of section 22(1)
	(1)	If a person contravenes section 22(1) in circumstances of gross negligence, the person commits an offence and is liable to a level 4 penalty.
	(2)	If —
	(a)	a person — 
	(i)	contravenes section 22(1); and
	(ii)	by the contravention causes the death of, or serious harm to, a person — 
	(I)	who is at; or
	(II)	who is using the means of access to or egress from,
		the workplace; 
		and
	(b)	subsection (1) does not apply,
		the person commits an offence and is liable to a level 3 penalty.
	(3)	If —
	(a)	a person contravenes section 22(1); and
	(b)	neither subsection (1) nor subsection (2) applies,
		the person commits an offence and is liable to a level 2 penalty.
	(4)	A person charged with an offence under — 
	(a)	subsection (1) may, instead of being convicted of that offence, be convicted of an offence under subsection (2) or (3); or
	(b)	subsection (2) may, instead of being convicted of that offence, be convicted of an offence under subsection (3).
	[Section 22A inserted by No. 51 of 2004 s. 24.]
[bookmark: _Toc109702798][bookmark: _Toc187053919]23.	Duties of manufacturers, etc. 
	(1)	A person that designs, manufactures, imports or supplies any plant for use at a workplace shall, so far as is practicable — 
	(a)	ensure that the design and construction of the plant is such that persons who properly install, maintain or use the plant are not in doing so, exposed to hazards;
	(b)	test and examine, or arrange for the testing and examination of, the plant so as to ensure that its design and construction are as mentioned in paragraph (a); and
	(c)	ensure that adequate information in respect of — 
	(i)	any dangers associated with the plant;
	(ii)	the specifications of the plant and the data obtained on the testing of the plant as mentioned in paragraph (b);
	(iii)	the conditions necessary to ensure that persons properly using the plant are not, in so doing, exposed to hazards; and
	(iv)	the proper maintenance of the plant,
		is provided when the plant is supplied and thereafter whenever requested.
	(2)	A person that erects or installs any plant for use at a workplace shall, so far as is practicable, ensure that it is so erected or installed that persons who properly use the plant are not subjected to any hazard that arises from, or is increased by, the way in which the plant is erected or installed.
	(3)	A person that manufactures, imports or supplies any substance for use at a workplace shall, so far as is practicable, ensure that adequate toxicological data in respect of the substance and such other data as is relevant to the safe use, handling, processing, storage, transportation and disposal of the substance is provided — 
	(a)	when the substance is supplied; and
	(b)	thereafter whenever requested.
	(3a)	A person that designs or constructs any building or structure, including a temporary structure, for use at a workplace shall, so far as is practicable ensure that the design and construction of the building or structure is such that — 
	(a)	persons who properly construct, maintain, repair or service the building or structure; and
	(b)	persons who properly use the building or structure,
		are not, in doing so, exposed to hazards.
	[Section 23 inserted by No. 43 of 1987 s. 13; amended by No. 30 of 1995 s. 17; No. 51 of 2004 s. 25, 81 and 103.] 
[bookmark: _Toc109702799][bookmark: _Toc187053920][bookmark: _Toc402776402][bookmark: _Toc403985265][bookmark: _Toc59593039]23AA.	Breaches of section 23
	(1)	If a person contravenes section 23(1), (2), (3) or (3a) in circumstances of gross negligence, the person commits an offence and is liable to a level 4 penalty.
	(2)	If —
	(a)	a person — 
	(i)	contravenes section 23(1), (2), (3) or (3a); and
	(ii)	by the contravention causes the death of, or serious harm to, a person to whom a duty is owed under that subsection;
		and
	(b)	subsection (1) does not apply,
		the person commits an offence and is liable to a level 3 penalty.
	(3)	If —
	(a)	a person contravenes section 23(1), (2), (3) or (3a); and
	(b)	neither subsection (1) nor subsection (2) applies,
		the person commits an offence and is liable to a level 2 penalty.
	(4)	A person charged with an offence under — 
	(a)	subsection (1) may, instead of being convicted of that offence, be convicted of an offence under subsection (2) or (3); or
	(b)	subsection (2) may, instead of being convicted of that offence, be convicted of an offence under subsection (3).
	[Section 23AA inserted by No. 51 of 2004 s. 26.]
[bookmark: _Toc109702800][bookmark: _Toc187053921]23A. 	Prohibited activities in prescribed areas 
	(1)	A person shall not — 
	(a)	engage in any activity, other than a prescribed activity; or
	(b)	engage in a prescribed activity, other than in a prescribed manner,
		at a workplace in an area of the State prescribed for the purposes of this section.
	[(2)(4)	repealed]
	[Section 23A inserted by No. 30 of 1995 s. 18; amended by No. 51 of 2004 s. 27.] 
[bookmark: _Toc109702801][bookmark: _Toc187053922][bookmark: _Toc402776403][bookmark: _Toc403985266][bookmark: _Toc59593040]23B.	Breaches of section 23A
	(1)	If a person contravenes section 23A in circumstances of gross negligence, the person commits an offence and is liable to a level 4 penalty.
	(2)	If —
	(a)	a person — 
	(i)	contravenes section 23A; and
	(ii)	by the contravention causes the death of, or serious harm to, a person;
		and
	(b)	subsection (1) does not apply,
		the person commits an offence and is liable to a level 3 penalty.
	(3)	If —
	(a)	a person contravenes section 23A; and
	(b)	neither subsection (1) nor subsection (2) applies,
		the person commits an offence and is liable to a level 2 penalty.
	(4)	A person charged with an offence under — 
	(a)	subsection (1) may, instead of being convicted of that offence, be convicted of an offence under subsection (2) or (3); or
	(b)	subsection (2) may, instead of being convicted of that offence, be convicted of an offence under subsection (3).
	[Section 23B inserted by No. 51 of 2004 s. 28.]
[bookmark: _Toc93200907][bookmark: _Toc97006578][bookmark: _Toc100545148][bookmark: _Toc100716627][bookmark: _Toc102546216][bookmark: _Toc103141439][bookmark: _Toc105909051][bookmark: _Toc105921937][bookmark: _Toc106616775][bookmark: _Toc108848519][bookmark: _Toc109702802][bookmark: _Toc113700359][bookmark: _Toc113779017][bookmark: _Toc122767398][bookmark: _Toc122767641][bookmark: _Toc131409888][bookmark: _Toc187035455][bookmark: _Toc187053923][bookmark: _Toc402776404][bookmark: _Toc403985267][bookmark: _Toc59593041]Division 3 — Certain workplace situations to be treated as employment
	[Heading inserted by No. 51 of 2004 s. 8.]
[bookmark: _Toc109702803][bookmark: _Toc187053924]23C.	Terms used in this Division
		In this Division — 
	“business” includes the operations of a public authority;
	“public authority” means — 
	(a)	a Minister of the Crown acting in the Minister’s official capacity;
	(b)	a State Government department, State trading concern, State instrumentality or State agency; or
	(c)	any other body or person, whether corporate or not and including a local government, that under a written law administers or carries on a social service or public utility for the benefit of the State or a part of the State.
	[Section 23C inserted by No. 51 of 2004 s. 8.]
[bookmark: _Toc109702804][bookmark: _Toc187053925]23D.	Contract work arrangements
	(1)	This section applies where a person (the “principal”) in the course of trade or business engages a contractor (the “contractor”) to carry out work for the principal.
	(2)	Where this section applies, section 19 has effect — 
	(a)	as if the principal were the employer of — 
	(i)	the contractor; and
	(ii)	any person employed or engaged by the contractor to carry out or assist in carrying out the work concerned,
		in relation to matters over which the principal has the capacity to exercise control; and
	(b)	as if — 
	(i)	the contractor; and
	(ii)	any person referred to in paragraph (a)(ii),
		were employees of the principal in relation to matters over which the principal has the capacity to exercise control.
	(3)	Where this section applies, the further duties referred to in subsection (4) apply — 
	(a)	as if the principal were the employer of — 
	(i)	the contractor; and
	(ii)	any person employed or engaged by the contractor to carry out or assist in carrying out the work concerned;
		and
	(b)	as if — 
	(i)	the contractor; and
	(ii)	any person referred to in paragraph (a)(ii),
		were employees of the principal.
	(4)	The further duties mentioned in subsection (3) are — 
	(a)	the duties of an employee under section 20; and
	(b)	the duties of an employer under sections 23G(2) and 23I(3).
	(5)	An agreement or arrangement is void for the purposes of this section if it purports to give control to — 
	(a)	a contractor; or
	(b)	a person referred to in subsection (2)(a)(ii),
		of any matter that — 
	(c)	comes within section 19 or 23G(2); and
	(d)	is a matter over which the principal has the capacity to exercise control,
		but this subsection does not prevent the making of a written agreement as mentioned in section 23G(3).
	(6)	A purported waiver by a contractor of a right that arises directly or indirectly under this section is void.
	(7)	Nothing in this section derogates from — 
	(a)	the duties of the principal to the contractor; or
	(b)	the duties of the contractor to any person employed or engaged by the contractor.
	[Section 23D inserted by No. 51 of 2004 s. 8.]
[bookmark: _Toc109702805][bookmark: _Toc187053926]23E.	Labour arrangements in general
	(1)	This section applies where — 
	(a)	a person (the “worker”) for remuneration carries out work for another person (the “person mentioned in subsection (1)(a)”) in the course of trade or business;
	(b)	that person has the power of direction and control in respect of the work in a similar manner to the power of an employer under a contract of employment;
	(c)	there is no contract of employment between the worker and that person; and 
	(d)	neither section 23D nor section 23F applies.
	(2)	Where this section applies, section 19 has effect as if — 
	(a)	the person mentioned in subsection (1)(a) were the employer of the worker; and
	(b)	the worker were the employee of that person,
		in relation to any matter that — 
	(c)	comes within section 19; and
	(d)	is a matter over which that person has the capacity to exercise control.
	(3)	Where this section applies, the further duties referred to in subsection (4) apply as if — 
	(a)	the person mentioned in subsection (1)(a) were the employer of the worker; and
	(b)	the worker were the employee of that person.
	(4)	The further duties mentioned in subsection (3) are — 
	(a)	the duties of an employee under section 20; and
	(b)	the duties of an employer under section 23I(3).
	(5)	An agreement or arrangement is void for the purposes of this section to the extent that it purports to give control to the worker of any matter that — 
	(a)	comes within section 19; and
	(b)	is a matter over which the person mentioned in subsection (1)(a) has the capacity to exercise control.
	(6)	This section applies despite anything to the contrary in, or any inconsistent provision of, an agreement, whether made orally or in writing.
	(7)	A purported waiver by a worker of a right that arises directly or indirectly under this section is void.
	[Section 23E inserted by No. 51 of 2004 s. 8.]
[bookmark: _Toc109702806][bookmark: _Toc187053927]23F.	Labour hire arrangements
	(1)	In this section — 
	“agent” — 
	(a)	means a person that carries on a business of providing workers to carry out work for clients of the person; and
	(b)	includes a group training organisation as defined in section 7(1) of the Industrial Relations Act 1979;
	“worker” includes an employee or a contractor.
	(2)	This section applies where, under a labour hire arrangement, work is carried out for remuneration by a worker for a client of an agent (the “client”) in the course of the client’s trade or business.
	(3)	A labour hire arrangement exists where — 
	(a)	an agent has for remuneration agreed with the client to provide a worker to carry out work for the client;
	(b)	there is no contract of employment between the worker and the client in relation to the work;
	(c)	there is an agreement (which may be a contract of employment) between the worker and the agent as to the carrying out of work including in respect of remuneration and other entitlements; and 
	(d)	that agreement applies to the carrying out of the work by the worker for the client.
	(4)	Where this section applies, section 19 has effect as if — 
	(a)	each of the agent and the client were the employer of the worker; and
	(b)	the worker were an employee of each of the agent and the client,
		in relation to any matter that — 
	(c)	comes within section 19; and
	(d)	as regards — 
	(i)	the agent, is a matter over which the agent has the capacity to exercise control; or
	(ii)	the client, is a matter over which the client has the capacity to exercise control.
	(5)	Where this section applies, the further duties referred to in subsection (6) apply as if — 
	(a)	each of the agent and the client were the employer of the worker; and
	(b)	the worker were an employee of each of the agent and the client.
	(6)	The further duties mentioned in subsection (5) are — 
	(a)	the duties of an employee under section 20; and
	(b)	the duties of an employer under section 23I(3).
	(7)	This section applies despite anything to the contrary in, or any inconsistent provision of, an agreement, whether made orally or in writing.
	(8)	A purported waiver by a worker of a right that arises directly or indirectly under this section is void.
	[Section 23F inserted by No. 51 of 2004 s. 8.]
[bookmark: _Toc93200912][bookmark: _Toc97006583][bookmark: _Toc100545153][bookmark: _Toc100716632][bookmark: _Toc102546221][bookmark: _Toc103141444][bookmark: _Toc105909056][bookmark: _Toc105921942][bookmark: _Toc106616780][bookmark: _Toc108848524][bookmark: _Toc109702807][bookmark: _Toc113700364][bookmark: _Toc113779022][bookmark: _Toc122767403][bookmark: _Toc122767646][bookmark: _Toc131409893][bookmark: _Toc187035460][bookmark: _Toc187053928]Division 4 — Duty relating to certain employment accommodation
	[Heading inserted by No. 51 of 2004 s. 8.]
[bookmark: _Toc109702808][bookmark: _Toc187053929]23G.	Duty of employer to maintain safe premises
	(1)	In this section — 
	“residential premises” — 
	(a)	means residential premises that are situated outside — 
	(i)	a townsite within the meaning in section 26(1) of the Land Administration Act 1997; and
	(ii)	the metropolitan region as defined in the Planning and Development Act 2005;
		and
	(b)	includes land and outbuildings that are intended to be used in connection with the occupation of the premises.
	(2)	Where — 
	(a)	an employee occupies residential premises that are owned by or under the control of the employee’s employer; and
	(b)	the occupancy is necessary for the purposes of the employment because other accommodation is not reasonably available in the area concerned,
		the employer must, so far as is practicable, maintain the premises so that the employee occupying the premises is not exposed to hazards at the premises.
	(3)	Subsection (2) does not apply if the occupancy is pursuant to a written agreement containing terms that might reasonably be expected to apply to a letting of the residential premises to a tenant.
	(4)	This section does not apply to the occupation of residential premises by an employee who is employed at a workplace referred to in section 4(2).
	[Section 23G inserted by No. 51 of 2004 s. 8; amended by No. 38 of 2005 s. 15.]
[bookmark: _Toc109702809][bookmark: _Toc187053930]23H.	Breaches of section 23G
	(1)	If an employer contravenes section 23G(2) in circumstances of gross negligence, the employer commits an offence and is liable to a level 4 penalty.
	(2)	If — 
	(a)	an employer — 
	(i)	contravenes section 23G(2); and
	(ii)	by the contravention causes the death of, or serious harm to, an employee occupying premises as mentioned in that section;
		and
	(b)	subsection (1) does not apply,
		the employer commits an offence and is liable to a level 3 penalty.
	(3)	If —
	(a)	an employer contravenes section 23G(2); and
	(b)	neither subsection (1) nor subsection (2) applies,
		the employer commits an offence and is liable to a level 2 penalty.
	(4)	In proceedings against a person for an offence under subsection (1) or (2) it is a defence if the person proves that the death or serious harm, as the case may be, would not have occurred if the employee had taken reasonable care to ensure the employee’s own safety and health at the premises concerned.
	(5)	An employer charged with an offence under — 
	(a)	subsection (1) may, instead of being convicted of that offence, be convicted of an offence under subsection (2) or (3); or
	(b)	subsection (2) may, instead of being convicted of that offence, be convicted of an offence under subsection (3).
	[Section 23H inserted by No. 51 of 2004 s. 8.]
[bookmark: _Toc93200915][bookmark: _Toc97006586][bookmark: _Toc100545156][bookmark: _Toc100716635][bookmark: _Toc102546224][bookmark: _Toc103141447][bookmark: _Toc105909059][bookmark: _Toc105921945][bookmark: _Toc106616783][bookmark: _Toc108848527][bookmark: _Toc109702810][bookmark: _Toc113700367][bookmark: _Toc113779025][bookmark: _Toc122767406][bookmark: _Toc122767649][bookmark: _Toc131409896][bookmark: _Toc187035463][bookmark: _Toc187053931]Division 5 — Other duties
	[Heading inserted by No. 51 of 2004 s. 8.]
[bookmark: _Toc109702811][bookmark: _Toc187053932]23I.	Notification of deaths, injuries and diseases
	(1)	In this section — 
	“business of an employer” means — 
	(a)	the conduct of the undertaking or operations of an employer; and
	(b)	work undertaken by an employer or any employee of an employer;
	“business of a selfemployed person” means — 
	(a)	the conduct of the undertaking or operations of a selfemployed person; and
	(b)	work undertaken by that person.
	(2)	This section applies where — 
	(a)	at a workplace, or at residential premises to which section 23G(2) applies, an employee incurs an injury, or is affected by a disease, that — 
	(i)	results in the death of the employee; or
	(ii)	is of a kind that is prescribed;
		or
	(b)	at a workplace, a person who is not an employee incurs an injury in prescribed circumstances that — 
	(i)	results in the death of the person; or
	(ii)	is of a kind that is prescribed,
		in connection with — 
	(iii)	the business of an employer; or
	(iv)	the business of a selfemployed person.
	(3)	The relevant person must — 
	(a)	forthwith; or
	(b)	as otherwise provided by the regulations,
		notify the Commissioner in the prescribed form of the injury or disease giving such particulars as may be prescribed.
	(4)	The relevant person is the employer concerned where — 
	(a)	subsection (2)(a) applies; or 
	(b)	the person incurs the injury in connection with the business of an employer.
	(5)	The relevant person is the selfemployed person concerned where the person incurs the injury in connection with the business of a selfemployed person.
	[Section 23I inserted by No. 51 of 2004 s. 8.]
[bookmark: _Toc109702812][bookmark: _Toc187053933]23J.	Breaches of section 23I
	(1)	If an employer or selfemployed person contravenes section 23I(3), the employer or selfemployed person commits an offence.
	(2)	In proceedings for an offence under subsection (1) against a person who is taken by section 23D(2) to be an employer it is a defence if the person proves that subsection (4) applies.
	(3)	In proceedings against a person for an offence under subsection (1) that relates to an injury mentioned in section 23I(2)(b) it is a defence if the person proves that subsection (4) applies.
	(4)	This subsection applies if the person did not know, and could not reasonably be expected to have known, of the injury or disease concerned.
	[Section 23J inserted by No. 51 of 2004 s. 8.]
[bookmark: _Toc109702813][bookmark: _Toc187053934]23K.	Duty to inform employee who reports a hazard or injury
	(1)	This section applies where an employer receives from an employee a report of a kind described in section 20(2)(d).
	(2)	The employer must, within a reasonable time after receiving the report — 
	(a)	investigate the matter that has been reported and determine the action, if any, that the employer intends to take in respect of the matter; and
	(b)	notify the employee of the determination so made.
	(3)	If an employer contravenes subsection (2), the employer commits an offence.
	[Section 23K inserted by No. 51 of 2004 s. 8.]
[bookmark: _Toc109702814][bookmark: _Toc187053935]23L.	Notification of hazard to person having control of workplace
	(1)	In this section — 
	“workplace” includes the means of access to and egress from the workplace.
	(2)	If — 
	(a)	the employer of any employee; or
	(b)	a selfemployed person carrying out work,
		at a workplace becomes of the opinion that — 
	(c)	a situation exists at the workplace that could constitute a hazard to any person;
	(d)	the hazard is one that a person having control of the relevant part of the workplace (the “responsible person”) has a duty to remedy under section 22; and
	(e)	the situation has not come to the attention of that person,
		the employer or selfemployed person must, so far as it is reasonably practicable to do so, give notice of the situation to the responsible person.
	(3)	A notice under subsection (2) must be given as soon as is reasonably practicable after the employer or selfemployed person becomes of the opinion mentioned in that subsection.
	(4)	An employer or selfemployed person that fails to comply with subsection (2) commits an offence.
	[Section 23L inserted by No. 51 of 2004 s. 8.]
[bookmark: _Toc93200920][bookmark: _Toc97006591][bookmark: _Toc100545161][bookmark: _Toc100716640][bookmark: _Toc102546229][bookmark: _Toc103141452][bookmark: _Toc105909064][bookmark: _Toc105921950][bookmark: _Toc106616788][bookmark: _Toc108848532][bookmark: _Toc109702815][bookmark: _Toc113700372][bookmark: _Toc113779030][bookmark: _Toc122767411][bookmark: _Toc122767654][bookmark: _Toc131409901][bookmark: _Toc187035468][bookmark: _Toc187053936]Division 6 — Resolution of workplace issues, and refusal to work on grounds of risk
	[Heading inserted by No. 51 of 2004 s. 8.]
[bookmark: _Toc109702816][bookmark: _Toc187053937]24.	Resolution of issues at the workplace 
	(1)	Where an issue relating to occupational safety or health arises at a workplace the employer shall, in accordance with the relevant procedure, attempt to resolve the issue with — 
	(a)	the safety and health representative;
	(b)	the safety and health committee; or
	(c)	the employees,
		whichever is specified in the relevant procedure.
	(2)	For the purposes of subsection (1), “the relevant procedure” means the procedure agreed between the employer and the employees as applying in respect of the workplace concerned or, where no procedure is so agreed, the procedure prescribed for that purpose in the regulations.
	(3)	Where attempts to resolve an issue as mentioned in subsection (1) do not succeed and there is both a safety and health representative and a safety and health committee in respect of the workplace concerned, the safety and health representative shall refer the issue to the safety and health committee for it to attempt to resolve the issue.
	(4)	If a person contravenes subsection (1) or (3), the person commits an offence.
	[Section 24 inserted by No. 43 of 1987 s. 13; amended by No. 30 of 1995 s. 47; No. 51 of 2004 s. 82.] 
[bookmark: _Toc402776405][bookmark: _Toc403985268][bookmark: _Toc59593042][bookmark: _Toc109702817][bookmark: _Toc187053938]25.	Inspector may be notified where issues unresolved 
	(1)	Where attempts to resolve an issue as mentioned in section 24 are unsuccessful, and where there is a risk of imminent and serious injury to, or imminent and serious harm to the health of any person, the employer, a safety and health representative or, if there is no safety and health representative, an employee may notify an inspector thereof.
	(2)	An inspector, upon being notified under subsection (1), shall attend forthwith at the workplace and either — 
	(a)	take such action under this Act as he or she considers appropriate; or
	(b)	determine that in the circumstances no action is required to be taken under this Act.
	[Section 25 inserted by No. 43 of 1987 s. 13; amended by No. 30 of 1995 s. 19; No. 51 of 2004 s. 102(1).] 
[bookmark: _Toc402776406][bookmark: _Toc403985269][bookmark: _Toc59593043][bookmark: _Toc109702818][bookmark: _Toc187053939]26.	Refusal by employees to work in certain cases 
	(1)	Nothing in section 25 prevents an employee from refusing to work where he or she has reasonable grounds to believe that to continue to work would expose him or her or any other person to a risk of imminent and serious injury or imminent and serious harm to his or her health.
	(1a)	In determining whether an employee has reasonable grounds for the belief referred to in subsection (1) it is relevant to consider whether an inspector has attended the workplace upon being notified under section 25(1) of the risk and whether — 
	(a)	the measures, if any, required by the inspector to be taken to remedy the matters giving rise to the risk have been taken;
	(b)	the requirements, if any, of the inspector to remedy the matters giving rise to the risk have ceased to have effect; or
	(c)	the inspector has determined that no action is required to be taken under this Act.
	(2)	An employee who refuses to work as mentioned in subsection (1) shall forthwith notify his or her employer and, if there is a safety and health representative for the workplace concerned, such safety and health representative, and the matter shall be regarded as an issue to which section 24(1) applies.
	(2a)	An employee who refuses to work as mentioned in subsection (1) shall not leave the workplace concerned until the employee has notified the employer under subsection (2) and that employer has authorised the employee to leave that workplace.
	(2b)	Subsection (2a) does not apply if the employee has reasonable grounds to believe that to remain at the workplace concerned would expose the employee to a risk of imminent and serious injury or imminent and serious harm to his or her health.
	(3)	An employee who contravenes subsection (2) or (2a) commits an offence.
	[Section 26 inserted by No. 43 of 1987 s. 13; amended by No. 30 of 1995 s. 20 and 47; No. 51 of 2004 s. 102.] 
[bookmark: _Toc402776407][bookmark: _Toc403985270][bookmark: _Toc59593044][bookmark: _Toc109702819][bookmark: _Toc187053940]27.	Assignment of other work 
		An employee who refuses to work as mentioned in section 26(1) may be given reasonable alternative work to do until the employee resumes his or her usual work.
	[Section 27 inserted by No. 43 of 1987 s. 13; amended by No. 51 of 2004 s. 83 and 102(2).] 
[bookmark: _Toc402776408][bookmark: _Toc403985271][bookmark: _Toc59593045][bookmark: _Toc109702820][bookmark: _Toc187053941]28.	Entitlements to continue 
	(1)	An employee who refuses to work as mentioned in section 26(1) is entitled to the same pay and other benefits, if any, to which he or she would be entitled if the employee had continued to do his or her usual work.
	(1a)	Subsection (1) does not apply if — 
	(a)	the employee leaves the workplace without the authorisation of the employer as required under section 26(2a); or
	(b)	the employee refuses to do reasonable alternative work that the employee is given under section 27.
	(2)	A dispute arising as to — 
	(a)	whether a person is entitled to any pay or benefit; or
	(b)	the pay or benefit to which a person is entitled,
		in accordance with subsection (1), may be referred by any party to the dispute to the Tribunal for determination.
	[Section 28 inserted by No. 43 of 1987 s. 13; amended by No. 30 of 1995 s. 21 and 47; No. 51 of 2004 s. 69(1), 84, 102(1) and (2).] 
[bookmark: _Toc402776409][bookmark: _Toc403985272][bookmark: _Toc59593046][bookmark: _Toc109702821][bookmark: _Toc187053942]28A. 	Offences — refusal to work 
	(1)	In this section “disentitled employee” means an employee who refuses to work for any period — 
	(a)	on the grounds that to do so would involve a risk of injury or harm to the health of any person; or
	(b)	on the grounds that another employee refuses to work because to do so would involve a risk of injury or harm to the health of any person,
		but does not include a person who has refused to work as mentioned in section 26(1) and who is entitled to pay and other benefits under section 28(1).
	(2)	An employee who accepts from his or her employer, in respect of any period during which that employee is a disentitled employee, any pay or other benefits to which the employee would have been entitled if he or she had continued to work commits an offence.
	(3)	An employer that pays or provides to an employee, in respect of any period during which the employee is a disentitled employee, any pay or other benefits to which the employee would have been entitled if the employee had continued to work commits an offence.
	(4)	In subsections (2) and (3) a reference to pay and other benefits does not include a reference to any payment or benefit prescribed for the purposes of this section. 
	(5)	This section has effect despite any provision of any other written law, including the Industrial Relations Act 1979, and any order, award or agreement made or registered under that Act.
	[Section 28A inserted by No. 30 of 1995 s. 22; amended by No. 51 of 2004 s. 103.] 
[bookmark: _Toc88990662][bookmark: _Toc89568224][bookmark: _Toc93200927][bookmark: _Toc97006598][bookmark: _Toc100545168][bookmark: _Toc100716647][bookmark: _Toc102546236][bookmark: _Toc103141459][bookmark: _Toc105909071][bookmark: _Toc105921957][bookmark: _Toc106616795][bookmark: _Toc108848539][bookmark: _Toc109702822][bookmark: _Toc113700379][bookmark: _Toc113779037][bookmark: _Toc122767418][bookmark: _Toc122767661][bookmark: _Toc131409908][bookmark: _Toc187035475][bookmark: _Toc187053943]Part IV — Safety and health representatives and committees 
	[Heading inserted by No. 43 of 1987 s. 13; amended by No. 30 of 1995 s. 47.] 
[bookmark: _Toc100545169][bookmark: _Toc100716648][bookmark: _Toc102546237][bookmark: _Toc103141460][bookmark: _Toc105909072][bookmark: _Toc105921958][bookmark: _Toc106616796][bookmark: _Toc108848540][bookmark: _Toc109702823][bookmark: _Toc113700380][bookmark: _Toc113779038][bookmark: _Toc122767419][bookmark: _Toc122767662][bookmark: _Toc131409909][bookmark: _Toc187035476][bookmark: _Toc187053944][bookmark: _Toc402776410][bookmark: _Toc403985273][bookmark: _Toc59593047]Division 1 — Safety and health representatives
	[Heading inserted by No. 51 of 2004 s. 39.]
[bookmark: _Toc109702824][bookmark: _Toc187053945]29.	Notices requiring election of safety and health representatives 
	(1)	An employee who works at a workplace may give notice to the employer requiring the election of a safety and health representative for the workplace.
	(2)	The fact that a notice under subsection (1) requires an election for the workplace at which the employee works does not prevent — 
	(a)	the establishment of a scheme under section 30A that extends beyond that workplace; or
	(b)	the making of a determination under section 30(4a) for that purpose.
	[Section 29 inserted by No. 43 of 1987 s. 13; amended by No. 30 of 1995 s. 47; No. 51 of 2004 s. 40.] 
[bookmark: _Toc402776411][bookmark: _Toc403985274][bookmark: _Toc59593048][bookmark: _Toc109702825][bookmark: _Toc187053946]30.	Consultation on matters relevant to elections 
	(1)	An employer shall, within 21 days of being given notice under section 29 requiring the election of a safety and health representative, invite the employees who work at the workplace in respect of which the notice is given to appoint a delegate or delegates in accordance with subsection (3).
	(2)	An employer may, at any time the employer requires the election of a safety and health representative for a workplace of the employer, invite the employees who work at the workplace to appoint a delegate or delegates in accordance with subsection (3).
	(3)	The employees who work at a workplace may, upon being invited under this section to do so, appoint a delegate or delegates from amongst their number to represent them.
	(3a)	An employer shall consult with the delegate or delegates, as the case requires, appointed under this section as to the matters which are required to be determined under this section.
	(4)	The matters requiring to be determined under this section in relation to an election are — 
	(a)	the number of safety and health representatives to be elected;
	(b)	the matters, areas or kinds of work in respect of which each safety and health representative is to exercise functions, so far as those things are not to be dealt with by provision of a kind mentioned in section 30B(2) or (3);
	(ba)	how a vacancy in an office of safety and health representative that occurs in the circumstances mentioned in section 32(2)(b), (ba), (c) or (d) is to be dealt with; and
	(c)	the person by whom and the manner in which the election is to be conducted.
	(4a)	The employer and the delegate or delegates consulting under subsection (3a) may determine that provision of a kind mentioned in section 30B(2) or (3) should be made.
	(5)	For the purposes of subsection (4)(c), but without limiting the generality of that provision, the employer and the delegate or delegates consulting under subsection (3a) may determine that — 
	(a)	the Electoral Commissioner appointed under the Electoral Act 1907; or
	(b)	an organisation registered under Part II Division 4 of the Industrial Relations Act 1979,
		is to be requested to conduct an election.
	(6)	Any matter mentioned in subsection (4) that remains unresolved notwithstanding attempts to resolve it under subsection (3a) may be referred to the Commissioner who shall, if unable to resolve the matter to the satisfaction of each of the parties concerned, refer the matter to the Tribunal for determination.
	(7)	If an employer contravenes subsection (1) or (3a), the employer commits an offence.
	[Section 30 inserted by No. 43 of 1987 s. 13; amended by No. 30 of 1995 s. 23 and 47; No. 51 of 2004 s. 41, 69(1) and 85.] 
[bookmark: _Toc109702826][bookmark: _Toc187053947][bookmark: _Toc402776412][bookmark: _Toc403985275][bookmark: _Toc59593049]30A.	Election scheme may be established
	(1)	In this section — 
	“consulting parties” means the employer and the delegate or delegates consulting under section 30(3a) on matters relating to the election of a safety and health representative for a workplace, and includes any delegates or delegates appointed under section 30C.
	(2)	If the consulting parties in respect of a workplace have made a determination referred to in section 30(4a), a written agreement may be made between the consulting parties establishing a scheme under this section.
	(3)	If the consulting parties cannot reach agreement on any matter for the purposes of subsection (2) they may refer the matter to the Commissioner, who is to attempt to resolve it to the satisfaction of the consulting parties.
	(4)	If the Commissioner is unable to resolve the matter, the Commissioner is to refer it to the Tribunal for determination.
	(5)	If subsection (4) applies, references in this Division to a scheme under this section are references to a scheme consisting of the provisions of — 
	(a)	an agreement under subsection (2); and 
	(b)	the determination of the Tribunal under subsection (4).
	[Section 30A inserted by No. 51 of 2004 s. 42.]
[bookmark: _Toc109702827][bookmark: _Toc187053948]30B.	What may be included in a scheme
	(1)	In this section — 
	“contractor” and “principal” have the meanings given to those terms in section 23D(1).
	(2)	A scheme under section 30A (a “scheme”) may include provision for the election of one or more safety and health representatives for — 
	(a)	one or more workplaces in addition to the workplace referred to in section 30A(2); or
	(b)	any group of employees of the employer concerned that constitutes a distinct unit of the employer’s workforce,
		or may make provision for both of those matters, as the case may require.
	(3)	A scheme may despite any provision of this Part — 
	(a)	provide for — 
	(i)	a contractor; and
	(ii)	any person employed by a contractor,
		to be treated, for the purposes of this Part, as employees of the principal that engages the contractor; and
	(b)	provide for the principal that engages a contractor to be treated, for the purposes of this Part, as the employer of — 
	(i)	the contractor; and
	(ii)	any person employed by the contractor.
	(4)	A scheme may make provision for — 
	(a)	the scheme to apply to any subsequent election of a safety and health representative; and
	(b)	the manner in which an amendment may be made to the scheme after it has been determined.
	[Section 30B inserted by No. 51 of 2004 s. 42.]
[bookmark: _Toc109702828][bookmark: _Toc187053949]30C.	Appointment of further delegates may be required
	(1)	In this section — 
	“additional employees” means employees who have not been invited to appoint a delegate or delegates under section 30(1) or (2) because that subsection has not become applicable to the workplace at which they work.
	(2)	A scheme under section 30A cannot make provision of the kind mentioned in section 30B(2) that will affect additional employees unless subsection (3) of this section is complied with.
	(3)	If it is proposed that such provision be made the employer must invite any additional employees at a workplace to appoint a delegate or delegates in accordance with subsection (4).
	(4)	Additional employees who work at a workplace may, upon being invited under subsection (3) to do so, appoint a delegate or delegates from amongst their number to represent them for the purposes of making an agreement under section 30A(2).
	[Section 30C inserted by No. 51 of 2004 s. 42.]
[bookmark: _Toc109702829][bookmark: _Toc187053950]31.	Election of safety and health representatives 
	(1)	In this section — 
	“election” means an election required for the purpose of electing a safety and health representative following — 
	(a)	the giving of a notice under section 29 in relation to a workplace; or
	(b)	a decision of an employer under section 30(2);
	“relevant employee”, in relation to an election, means — 
	(a)	an employee who works at the workplace to which the election relates; or
	(b)	if a scheme has been established under section 30A for the election, an employee who — 
	(i)	works at a workplace; or
	(ii)	is a member of a group of employees,
		to which the scheme applies.
	[(2)-(5)	repealed]
	(6)	Subject to this section, an election shall be conducted and safety and health representatives shall be elected in accordance with — 
	(a)	any determination under section 30; and
	(b)	if applicable, a scheme established under section 30A.
	(6a)	If there is any inconsistency between a determination under section 30 and a scheme established under section 30A, the latter prevails.
	(7)	An election shall be by secret ballot.
	(8)	Every relevant employee is entitled to vote at an election.
	(8a)	Only a relevant employee is eligible to be elected as a safety and health representative at an election.
	(9)	If, after the relevant steps provided for by or under this Division have been taken, only one eligible candidate is nominated for election to an office of safety and health representative — 
	(a)	a ballot need not to be held; and
	(b)	that candidate shall be deemed to have been duly elected.
	(10)	The person conducting an election shall notify the Commissioner and the employer concerned of the results of the election.
	(11)	Where a question relating to an election arises, the matter may be referred by any person interested in the question to the Commissioner who shall, if he or she is unable to resolve the matter to the satisfaction of the persons concerned, refer the matter to the Tribunal for determination.
	[Section 31 inserted by No. 43 of 1987 s. 13; amended by No. 30 of 1995 s. 24 and 47; No. 51 of 2004 s. 43, 69(1) and 102(1).] 
[bookmark: _Toc402776413][bookmark: _Toc403985276][bookmark: _Toc59593050][bookmark: _Toc109702830][bookmark: _Toc187053951]32.	Terms of office 
	(1)	A person who is elected as a safety and health representative holds office, subject to this Act, for a term of 2 years.
	(2)	A person ceases to hold office as a safety and health representative if — 
	(a)	the person’s term of office expires and the person is not reelected;
	(b)	the person ceases to be an employee who works at a workplace for which the person was elected; 
	(ba)	if the person was elected for a group of employees pursuant to a scheme under section 30A, the person ceases to be an employee who belongs to that group of employees;
	(c)	the person resigns from office by notice given to the employer;
	(d)	he or she is disqualified under section 34.
	[Section 32 inserted by No. 43 of 1987 s. 13; amended by No. 30 of 1995 s. 47; No. 51 of 2004 s. 45, 86 and 102(1).] 
[bookmark: _Toc402776414][bookmark: _Toc403985277][bookmark: _Toc59593051][bookmark: _Toc109702831][bookmark: _Toc187053952]33.	Functions of safety and health representatives 
	(1)	The functions of a safety and health representative are, in the interests of safety and health at the workplace for which he or she was elected — 
	(a)	to inspect that workplace or any part of it — 
	(i)	at such times as are agreed with the employer; or
	(ii)	where he or she has not inspected the workplace, or that part of it, in the preceding 30 days, at any time upon giving reasonable notice to the employer;
	(b)	immediately, in the event of an accident, a dangerous occurrence, or a risk of imminent and serious injury to, or imminent and serious harm to the health of, any person, to carry out any appropriate investigation in respect of the matter;
	(c)	to keep himself or herself informed as to the safety and health information provided by his or her employer in accordance with this Act and liaise as necessary with the department and other Government and private bodies;
	(d)	forthwith to report to the employer any hazard or potential hazard to which any person is, or might be, exposed at the workplace that comes to his or her notice;
	(e)	where there is a safety and health committee for the workplace, to refer to it any matters that he or she thinks should be considered by the committee;
	(f)	to consult and cooperate with his or her employer on all matters relating to the safety or health of persons in the workplace;
	(g)	liaise with the employees regarding matters concerning the safety or health of persons in the workplace.
	(2)	A safety and health representative for a workplace has such powers as are necessary for the carrying out of the safety and health representative’s functions under this Part and in particular, but without limiting the generality of this provision may, where requested to do so by an inspector, accompany an inspector while the inspector is carrying out, at the workplace, any of the inspector’s functions under this Act.
	(3)	A safety and health representative incurs no civil liability arising from his or her performance of, or his or her failure to perform, any function of a safety and health representative under this Act.
	(4)	If a scheme has been established under section 30A, the references in this section to “the workplace”, “that workplace” and “a workplace” include — 
	(a)	if the scheme applies to more than one workplace, each workplace to which the scheme applies; and 
	(b)	if under the scheme a safety and health representative is elected for a group of employees, each workplace or part of a workplace at which any member of the group works.
	[Section 33 inserted by No. 43 of 1987 s. 13; amended by No. 30 of 1995 s. 25 and 47; No. 51 of 2004 s. 46, 87, 102(1) and (2).] 
[bookmark: _Toc402776415][bookmark: _Toc403985278][bookmark: _Toc59593052][bookmark: _Toc109702832][bookmark: _Toc187053953]34.	Disqualification of safety and health representatives 
	(1)	A party mentioned in subsection (2) may refer to the Tribunal the question of whether a safety and health representative should be disqualified on the grounds that — 
	(a)	he or she has done anything under this Act with the intention only of causing harm to the representative’s employer or a commercial or business undertaking of the employer;
	(b)	he or she has used or disclosed any information acquired from the representative’s employer in his or her capacity as a safety and health representative for a purpose that is not connected with the performance of his or her functions under this Act with the intention of causing harm to the employer or a commercial or business undertaking of the employer; or
	(c)	he or she has failed adequately to perform his or her functions under this Act,
		or on any number of those grounds.
	(2)	A reference under subsection (1) relating to the disqualification of a safety and health representative may be made by — 
	(a)	his or her employer;
	(b)	a relevant employee; or
	(c)	the Commissioner.
	(3)	If, upon a reference under subsection (1), the Tribunal is satisfied that grounds for the disqualification of the safety and health representative exist, the Tribunal may disqualify him or her for a specified period, or permanently, from holding office as a safety and health representative.
	(4)	In determining what disqualification, if any, should be imposed under subsection (3), the Tribunal shall take into account — 
	(a)	the harm, if any, caused to the employer or a commercial or business undertaking of the employer;
	(b)	the past record of the safety and health representative in performing his or her functions under this Act; and
	(c)	whether the safety and health representative acted contrary to the public interest,
		and may take into account any other matters that the Tribunal considers relevant.
	(5)	In subsection (2)(b) — 
	“relevant employee” means — 
	(a)	an employee who works at the workplace concerned; 
	(b)	if the safety and health representative was elected for more than one workplace pursuant to a scheme established under section 30A, an employee who works at any such workplace; or
	(c)	if under a scheme referred to in paragraph (b) the safety and health representative was elected for a group of employees, an employee who is a member of the group.
	[Section 34 inserted by No. 43 of 1987 s. 13; amended by No. 30 of 1995 s. 26 and 47; No. 51 of 2004 s. 47, 69(1), (2), 88 and 102.] 
[bookmark: _Toc402776416][bookmark: _Toc403985279][bookmark: _Toc59593053][bookmark: _Toc109702833][bookmark: _Toc187053954]35.	Certain duties of employers in relation to safety and health representatives 
	(1)	Where there is any safety and health representative for a workplace the employer shall — 
	(a)	subject to subsection (2), make available to each safety and health representative such information as the employer has, or could reasonably be expected to have, relating to — 
	(i)	hazards to persons that arise or may arise at the workplace;
	(ii)	so far as it is relevant to the hazards mentioned in subparagraph (i), the plant and substances used at the workplace and the systems of work at the workplace; and
	(iii)	the safety and health of employees who work at the workplace;
	(b)	where an employee so requests, permit a safety and health representative to be present at any interview concerning occupational safety or health between the employer or the employer’s representative and the employee;
	(c)	consult with safety and health representatives on intended changes to the workplace or the plant or substances used at the workplace where those changes may reasonably be expected to affect the safety or health of employees at the workplace;
	(d)	ensure that a safety and health representative receives any entitlement that becomes due to him or her under subsection (1b) or (3);
	[(e)	deleted]
	(f)	where any accident or dangerous occurrence takes place in a workplace where employees who are represented by a safety and health representative work, ensure that the safety and health representative is notified thereof forthwith; and
	(g)	provide safety and health representatives with such facilities and assistance as are necessary or prescribed for the purposes of the performance by them of their functions under this Part.
	(1a)	If, pursuant to a scheme under section 30A, a safety and health representative has been elected for a group of employees, the references in subsection (1) to “a workplace” and “the workplace” include any workplace at which any member of the group works.
	(1b)	Where a safety and health representative attends a course of training — 
	(a)	for which, under subsection (3), the representative is entitled to take time off work; and
	(b)	that is prescribed for the purposes of this paragraph,
		the employer is liable to pay, to the extent that is prescribed — 
	(c)	the tuition fee for the course; and
	(d)	other costs incurred by the representative in connection with attendance at the course.
	(2)	An employer — 
	(a)	shall not make available to a safety and health representative any medical information concerning an employee unless — 
	(i)	the employee has consented to the employer doing so; or
	(ii)	it is in a form that does not identify, nor permit the identification of, the employee;
		and
	(b)	is not required by subsection (1)(a) to make available information disclosing a trade secret.
	(3)	The regulations may prescribe the entitlements of a safety and health representative for the purposes of — 
	(a)	performing his or her functions under this Act; and
	(b)	his or her attendance at courses of training accredited under section 14(1)(h),
		but the entitlements for those purposes may be varied, in a way not less favourable to the safety and health representative than that prescribed in the regulations, by agreement with the employer concerned or by a determination made by the Tribunal upon a reference made to the Tribunal under this subsection by the employer, the safety and health representative, or the Commissioner.
	(3a)	In subsection (3) — 
	“entitlements” means — 
	(a)	the time that a safety and health representative is to be permitted to take off work with pay; and
	(b)	payments to which a safety and health representative is entitled for attendance at a course of training in his or her own time.
	(4)	If an employer contravenes subsection (1) or (2), the employer commits an offence.
	[Section 35 inserted by No. 43 of 1987 s. 13; amended by No. 30 of 1995 s. 27 and 47; No. 51 of 2004 s. 48, 69(1) and (2), 89 and 102(2).] 
[bookmark: _Toc109702834][bookmark: _Toc187053955][bookmark: _Toc402776417][bookmark: _Toc403985280][bookmark: _Toc59593054]35A.	Discrimination against safety and health representative in relation to employment
	(1)	An employer or a prospective employer must not cause disadvantage to a person for the dominant or substantial reason that the person — 
	(a)	is or was a safety and health representative; or
	(b)	is performing or has performed any function as a safety and health representative.
	(2)	For the purposes of subsection (1) an employer causes disadvantage to a person if the employer — 
	(a)	dismisses the person from employment; 
	(b)	demotes the person or fails to give the person a promotion that the person could reasonably have expected; 
	(c)	detrimentally alters the person’s employment position; or
	(d)	detrimentally alters the person’s pay or other terms and conditions of employment.
	(3)	For the purposes of subsection (1) a prospective employer causes disadvantage to a person if the prospective employer refuses to employ the person.
	(4)	An employer or prospective employer that contravenes subsection (1) commits an offence.
	[Section 35A inserted by No. 51 of 2004 s. 49.]
[bookmark: _Toc109702835][bookmark: _Toc187053956]35B.	Discrimination against safety and health representative in relation to contract for services
	(1)	In this section — 
	“contractor” and “principal” have the meanings given to those terms in section 23D(1).
	(2)	Where a scheme under section 30A makes provision of the kind described in section 30B(3), a principal must not — 
	(a)	terminate the engagement of a contractor; or
	(b)	subject a contractor to any other detriment,
		for the dominant or substantial reason that the contractor or a person employed by the contractor — 
	(c)	is or was a safety and health representative; or
	(d)	is performing or has performed any function as a safety and health representative.
	(3)	A principal that contravenes subsection (2) commits an offence.
	[Section 35B inserted by No. 51 of 2004 s. 49.]
[bookmark: _Toc109702836][bookmark: _Toc187053957]35C.	Claim may be referred to the Tribunal
	(1)	A person may — 
	(a)	refer to the Tribunal — 
	(i)	a claim that the person’s employer or a prospective employer has caused disadvantage to the person in contravention of section 35A; or
	(ii)	in the case of a contractor referred to in section 35B, a claim that the principal has contravened that section;
		and
	(b)	request the Tribunal to make one or more of the orders provided for by section 35D.
	(2)	Subsection (1) applies whether or not — 
	(a)	the employer or prospective employer has been convicted of an offence under section 35A(4); or 
	(b)	the principal has been convicted of an offence under section 35B(3).
	(3)	A referral under subsection (1) may also be made on a person’s behalf by an agent or legal practitioner referred to in section 31 of the Industrial Relations Act 1979.
	(4)	Section 80E(1) of the Industrial Relations Act 1979 does not apply to a claim under subsection (1) by a Government officer within the meaning of that section.
	[Section 35C inserted by No. 51 of 2004 s. 49.]
[bookmark: _Toc109702837][bookmark: _Toc187053958]35D.	Remedies that may be granted
	(1)	If, on the hearing of a claim under section 35C(1)(a)(i), the Tribunal is satisfied that an employer or a prospective employer has contravened section 35A, the Tribunal may — 
	(a)	in the case of an employer, order the employer — 
	(i)	to reinstate the claimant if the claimant was dismissed from employment;
	(ii)	to pay to the claimant such sum of money as the Tribunal considers adequate as compensation for loss of employment or loss of earnings; or
	(iii)	both to reinstate the claimant and to pay the claimant the sum of money referred to in subparagraph (ii),
		as the Tribunal thinks fit; or
	(b)	in the case of a prospective employer, order that person to pay the claimant such sum of money as the Tribunal thinks fit.
	(2)	If, on the hearing of a claim under section 35C(1)(a)(ii), the Tribunal is satisfied that a principal has contravened section 35B, the Tribunal may order the principal to pay the claimant such sum of money as the Tribunal thinks fit.
	(3)	In determining a claim under section 35C(1)(a)(i) the Tribunal may make any order of the kind mentioned in section 23A(3), (4) and (5)(a) of the Industrial Relations Act 1979 as if the claim were a claim to which section 23A of that Act applies.
	(4)	In the determination of the amount of compensation for any loss of employment, loss of earnings or detriment — 
	(a)	the Tribunal is to have regard to any redress the claimant has obtained under another enactment; and
	(b)	the claimant is not entitled to compensation both under this section and otherwise for the same loss of employment, loss of earnings or detriment.
	[Section 35D inserted by No. 51 of 2004 s. 49.]
[bookmark: _Toc100545184][bookmark: _Toc100716663][bookmark: _Toc102546252][bookmark: _Toc103141475][bookmark: _Toc105909087][bookmark: _Toc105921973][bookmark: _Toc106616811][bookmark: _Toc108848555][bookmark: _Toc109702838][bookmark: _Toc113700395][bookmark: _Toc113779053][bookmark: _Toc122767434][bookmark: _Toc122767677][bookmark: _Toc131409924][bookmark: _Toc187035491][bookmark: _Toc187053959][bookmark: _Toc402776421][bookmark: _Toc403985284][bookmark: _Toc59593058]Division 2 — Safety and health committees
	[Heading inserted by No. 51 of 2004 s. 50.]
[bookmark: _Toc109702839][bookmark: _Toc187053960]36.	Interpretation
	(1)	In this Division — 
	“allowed period” means — 
	(a)	3 months; or
	(b)	such longer period as the Commissioner may allow on application by a consultation party;
	“consultation party” means a person that comes within section 39C(2)(a), (b) or (c);
	“prescribed requirements” means — 
	(a)	the provisions of — 
	(i)	an agreement under section 39C(2); and
	(ii)	section 39C(3);
	(b)	the terms of a determination of — 
	(i)	the Commissioner, under section 39D; or 
	(ii)	the Tribunal, under section 39G,
		in respect of the workplace concerned or, if any agreement under section 39E applies, any workplace concerned; and
	(c)	any requirement of the regulations.
	(2)	In this Division references to a “safety and health representative for the workplace” or a “safety and health representative for a workplace” include a safety and health representative elected for a group of employees pursuant to a scheme under section 30A if any member of the group works at the workplace concerned.
	[Section 36 inserted by No. 51 of 2004 s. 50.]
[bookmark: _Toc109702840][bookmark: _Toc187053961]37.	Employees to appoint representatives
		Whenever required for the purpose of making an agreement under section 39C(2) or 39E(1) in respect of a workplace, the employees who work at the workplace are to appoint, from amongst their number, one or more employees — 
	(a)	to represent them for that purpose; or
	(b)	as may be required, to replace any employee previously appointed under this section.
	[Section 37 inserted by No. 51 of 2004 s. 50.]
[bookmark: _Toc109702841][bookmark: _Toc187053962]38.	Obligation of employer to establish a safety and health committee 
	(1)	An employer must, in accordance with the prescribed requirements, establish a safety and health committee for a workplace within the allowed period after — 
	(a)	the coming into operation of a regulation requiring the employer to do so;
	(b)	service on the employer of a notice by the Commissioner requiring the employer to do so; or
	(c)	being requested under section 39(1) to do so,
		unless, in the case mentioned in paragraph (c), the Commissioner has decided under section 39A that a safety and health committee is not required to be established for the workplace concerned.
	(2)	If an employer contravenes subsection (1), the employer commits an offence.
	[Section 38 inserted by No. 51 of 2004 s. 50.]
[bookmark: _Toc109702842][bookmark: _Toc187053963]39.	Request for establishment of safety and health committee
	(1)	An employee who works at a workplace may request the employer to establish a safety and health committee for the workplace.
	(2)	If a request is made under subsection (1), the employer must within 21 days after the request is received either — 
	(a)	notify — 
	(i)	the employee who made the request; and 
	(ii)	any safety and health representative for the workplace,
		that the employer agrees to the request; or
	(b)	under section 39A, refer to the Commissioner the question whether a safety and health committee should be established for the workplace.
	(3)	If an employer contravenes subsection (2), the employer commits an offence.
	[Section 39 inserted by No. 51 of 2004 s. 50.]
[bookmark: _Toc109702843][bookmark: _Toc187053964]39A.	Referral of question to Commissioner
	(1)	If — 
	(a)	a request has been made to an employer under section 39(1) in respect of a workplace; and
	(b)	the employer considers that the circumstances of the case are such that the employer should not be required to establish a safety and health committee for the workplace,
		the employer may refer to the Commissioner the question of whether a safety and health committee should be so established.
	(2)	The employer must give notice of a referral under this section to — 
	(a)	the employee concerned; and 
	(b)	any safety and health representative for the workplace.
	(3)	The Commissioner is to — 
	(a)	decide a question referred to the Commissioner under subsection (1); and 
	(b)	notify the employer and the employee concerned of the decision.
	[Section 39A inserted by No. 51 of 2004 s. 50.]
[bookmark: _Toc109702844][bookmark: _Toc187053965]39B.	Employer may establish a safety and health committee
		An employer may, on the employer’s own initiative and in accordance with the prescribed requirements, establish a safety and health committee for a workplace if — 
	(a)	a regulation referred to in section 38(1)(a) has not come into operation;
	(b)	a notice referred to in section 38(1)(b) has not been served on the employer; or
	(c)	a request has not been made under section 39(1),
		in respect of the workplace.
	[Section 39B inserted by No. 51 of 2004 s. 50.]
[bookmark: _Toc109702845][bookmark: _Toc187053966]39C.	How safety and health committee to be constituted
	(1)	In this section — 
	“workplace”, where an agreement under section 39E applies, includes 2 or more workplaces.
	(2)	Subject to subsection (3), the composition, and the manner in which persons become members, of a safety and health committee for a workplace are to be determined by agreement in writing between — 
	(a)	the employer;
	(b)	any safety and health representative for the workplace; and
	(c)	the employees appointed under section 37 in respect of the workplace.
	(3)	At least one half of the members of a safety and health committee for a workplace must be persons each of whom is — 
	(a)	a safety and health representative for the workplace; or
	(b)	an employee who works at the workplace and holds office as a member representing other employees.
	[Section 39C inserted by No. 51 of 2004 s. 50.]
[bookmark: _Toc109702846][bookmark: _Toc187053967]39D.	Commissioner may make determination in certain cases
	(1)	This section applies if — 
	(a)	a consultation party considers that discussions for the purpose of making an agreement under section 39C — 
	(i)	cannot commence or continue because there are no employees appointed under section 37 in respect of the workplace concerned;
	(ii)	have not been commenced or continued in good faith by any party;
	(iii)	are being unreasonably delayed; or 
	(iv)	have broken down;
		or
	(b)	the employer concerned considers that for some other reason it is unlikely that the employer will be able to comply with section 38(1) within the allowed period under that section.
	(2)	The employer or other consultation party may refer to the Commissioner for determination — 
	(a)	the matters that are required to be settled by agreement under section 39C; or 
	(b)	any particular matter mentioned in paragraph (a) on which the parties cannot agree.
	(3)	On such a referral, the Commissioner is to — 
	(a)	make any necessary determination; and
	(b)	notify the employer or other party concerned of the determination.
	[Section 39D inserted by No. 51 of 2004 s. 50.]
[bookmark: _Toc109702847][bookmark: _Toc187053968]39E.	Functions of committee may cover more than one workplace
	(1)	If — 
	(a)	an employer —
	(i)	is under an obligation by operation of section 38(1); or
	(ii)	wishes to take action for the purposes of section 39B,
		in respect of more than one workplace of the employer; and
	(b)	a safety and health committee has not been established for one or more of those workplaces,
		the parties concerned may agree in writing that one safety and health committee is to be established to exercise functions in relation to each of the workplaces to which paragraph (b) applies.
	(2)	For the purposes of subsection (1) the parties concerned are — 
	(a)	the employer;
	(b)	any safety and health representative for a workplace to which subsection (1)(b) applies; and
	(c)	the employees appointed under section 37 in respect of that workplace.
	(3)	An agreement under subsection (1) may provide — 
	(a)	for the establishment of a safety and health committee to exercise functions in relation to more than one workplace; and
	(b)	for that committee to have subcommittees for each workplace — 
	(i)	to advise the committee on the exercise of its functions in relation to that workplace; and 
	(ii)	to exercise some or all of those functions as the delegate of the committee in accordance with the terms of a delegation to it.
	(4)	The composition of any subcommittee referred to in subsection (3) is to be determined by the parties referred to in subsection (2).
	[Section 39E inserted by No. 51 of 2004 s. 50.]
[bookmark: _Toc109702848][bookmark: _Toc187053969]39F.	Amendment of agreement and abolition of committee
	(1)	In this section — 
	“relevant parties”, in respect of a workplace, means — 
	(a)	the employer; and
	(b)	each member for the time being of the safety and health committee for the workplace.
	(2)	Where — 
	(a)	an agreement has been made under section 39C(2); or
	(b)	the matters referred to in section 39C(2) are governed by provisions consisting —
	(i)	wholly of a determination made under section 39D, whether or not it has been varied or confirmed under section 39G; or
	(ii)	partly of an agreement under section 39C(2) and partly of a determination made under section 39D, whether or not it has been varied or confirmed under section 39G,
		the relevant parties may by agreement in writing made between them —
	(c)	vary —
	(i)	the agreement or provisions; or
	(ii)	if applicable, the agreement or provisions as previously varied under this subsection; and
	(d)	make any transitional provision that is necessary or expedient in respect of the variation.
	(3)	Where a safety and health committee has been established for a workplace, the relevant parties may by agreement in writing — 
	(a)	abolish the committee; and
	(b)	make any transitional provision that is necessary or expedient in respect of the abolition.
	(4)	If the relevant parties cannot agree on the exercise of a power referred to in subsection (2) or (3), any such party may refer to the Commissioner for determination any question — 
	(a)	whether the agreement or provisions concerned should be varied; 
	(b)	as to the manner in which the agreement or provisions should be varied; or
	(c)	whether a safety and health committee should be abolished,
		or as to transitional provisions that should be made in respect of such a matter.
	(5)	On such a referral, the Commissioner is to — 
	(a)	make any necessary determination; and
	(b)	notify the relevant parties of the determination.
	[Section 39F inserted by No. 51 of 2004 s. 50.]
[bookmark: _Toc109702849][bookmark: _Toc187053970]39G.	Review of Commissioner’s decision
	(1)	Where the Commissioner has made a decision under section 39A(3) in respect of a workplace — 
	(a)	the employer; 
	(b)	a safety and health representative for the workplace; or 
	(c)	an employee who works at the workplace, 
		may refer the decision to the Tribunal for review.
	(2)	Where the Commissioner has made a determination under section 39D(3) in respect of one or more workplaces — 
	(a)	the employer; 
	(b)	any safety and health representative for a workplace concerned; or
	(c)	an employee appointed under section 37 in respect of a workplace concerned,
		may refer the determination to the Tribunal for review. 
	(3)	Where the Commissioner has made a determination under section 39F(5) in respect of — 
	(a)	an agreement; or 
	(b)	a safety and health committee, 
		a relevant party, within the meaning in that section, in relation to the workplace concerned may refer the determination to the Tribunal for review. 
	(4)	The Tribunal may confirm, vary or revoke a decision or determination of the Commissioner referred to it under this section.
	[Section 39G inserted by No. 51 of 2004 s. 50.]
[bookmark: _Toc109702850][bookmark: _Toc187053971]40.	Functions of safety and health committees 
	(1)	In this section — 
	“workplace”, where an agreement under section 39E applies to the establishment of a safety and health committee, means any workplace in relation to which the committee may exercise functions.
	(2)	The functions of a safety and health committee are — 
	(a)	to facilitate consultation and cooperation between an employer and the employees of the employer in initiating, developing, and implementing measures designed to ensure the safety and health of employees at the workplace;
	(b)	to keep itself informed as to standards relating to safety and health generally recommended or prevailing in workplaces of a comparable nature and to review, and make recommendations to the employer on, rules and procedures at the workplace relating to the safety and health of the employees;
	(c)	to recommend to the employer and employees the establishment, maintenance, and monitoring of programmes, measures and procedures at the workplace relating to the safety and health of the employees;
	(d)	to keep in a readily accessible place and form such information as is provided under this Act by the employer regarding the hazards to persons that arise or may arise at the workplace;
	(e)	to consider, and make such recommendations to the employer as the committee sees fit in respect of, any changes or intended changes to or at the workplace that may reasonably be expected to affect the safety or health of employees at the workplace;
	(f)	to consider such matters as are referred to the committee by a safety and health representative; and
	(g)	to perform such other functions as may be prescribed in the regulations or given to the committee, with its consent, by the employer.
	[Section 40 inserted by No. 43 of 1987 s. 13; amended by No. 30 of 1995 s. 47; No. 51 of 2004 s. 52 and 90.] 
[bookmark: _Toc109702851][bookmark: _Toc187053972]41.	Procedures 
	(1)	Subject to the regulations a safety and health committee may determine its own procedures.
	[(2)	repealed]
	[Section 41 inserted by No. 43 of 1987 s. 13; amended by No. 30 of 1995 s. 47; No. 51 of 2004 s. 53.] 
[bookmark: _Toc88990676][bookmark: _Toc89568238][bookmark: _Toc93200941][bookmark: _Toc97006612][bookmark: _Toc100545198][bookmark: _Toc100716677][bookmark: _Toc102546266][bookmark: _Toc103141489][bookmark: _Toc105909101][bookmark: _Toc105921987][bookmark: _Toc106616825][bookmark: _Toc108848569][bookmark: _Toc109702852][bookmark: _Toc113700409][bookmark: _Toc113779067][bookmark: _Toc122767448][bookmark: _Toc122767691][bookmark: _Toc131409938][bookmark: _Toc187035505][bookmark: _Toc187053973]Part V — Inspectors
	[Heading inserted by No. 43 of 1987 s. 13.] 
[bookmark: _Toc109702853][bookmark: _Toc187053974][bookmark: _Toc402776423][bookmark: _Toc403985286][bookmark: _Toc59593060]41A.	Extended meaning of “employer” and “employee”
		In this Part — 
	“employer” and “employee” include a person taken to be an employer and an employee respectively by operation of section 23D, 23E or 23F.
	[Section 41A inserted by No. 51 of 2004 s. 9.]
[bookmark: _Toc109702854][bookmark: _Toc187053975][bookmark: _Toc402776424][bookmark: _Toc403985287][bookmark: _Toc59593061]42.	Appointment of inspectors
		The Commissioner, by instrument in writing, is to appoint such officers of the department as the Commissioner considers necessary to be inspectors for the purposes of this Act.
	[Section 42 inserted by No. 51 of 2004 s. 58.]
[bookmark: _Toc109702855][bookmark: _Toc187053976]42A.	Appointment of restricted inspectors
	(1)	The Commissioner may, by instrument in writing, appoint any person employed in the Public Service under Part 3 of the Public Sector Management Act 1994 to be a restricted inspector for — 
	(a)	the State; or
	(b)	any specified area of the State,
		during the period specified in the instrument.
	(2)	A person ceases to be a restricted inspector — 
	(a)	when the period of the person’s appointment expires; or
	(b)	if the person’s appointment is revoked by the Commissioner.
	(3)	A person who ceases to be a restricted inspector must, as soon as practicable, return the certificate provided to the person under section 42C to the Commissioner or to any other person authorised by the Commissioner to receive it.
	[Section 42A inserted by No. 51 of 2004 s. 58.]
[bookmark: _Toc109702856][bookmark: _Toc187053977]42B.	Powers of restricted inspector
	(1)	A restricted inspector has, in respect of — 
	(a)	the State; or 
	(b)	the area of the State for which the restricted inspector is appointed, 
		such of the functions of an inspector under this Act as are specified in the instrument of appointment.
	(2)	The performance of a function by a restricted inspector may be made subject to any condition or limitation.
	(3)	To the extent provided by the instrument of appointment, and subject to that instrument, a restricted inspector is taken to be an inspector appointed under section 42.
	[Section 42B inserted by No. 51 of 2004 s. 58.]
[bookmark: _Toc109702857][bookmark: _Toc187053978]42C.	Certificate of appointment
	(1)	Every inspector and restricted inspector is to be provided with a certificate of appointment signed by the Commissioner or an officer of the department authorised in that behalf by the Commissioner.
	(2)	An inspector or a restricted inspector must produce the certificate to a person if — 
	(a)	the inspector has performed, or is about to perform, any functions under this Act in relation to a person; and
	(b)	the person requests that the certificate be produced.
	(3)	A certificate purporting to have been provided under subsection (1) is, without proof of the signature of the person purporting to have signed it or of the person’s authority to have signed it, evidence in a court — 
	(a)	of the appointment to which the certificate purports to relate; and
	(b)	of any other matter specified in the certificate.
	[Section 42C inserted by No. 51 of 2004 s. 58.]
[bookmark: _Toc109702858][bookmark: _Toc187053979]43.	Powers 
	(1)	An inspector may, for the purposes of this Act — 
	(a)	at all reasonable times of the day or night, enter, inspect and examine any workplace;
	(b)	enter any workplace at any other time that the performance of his or her functions under this Act requires such entry;
	(c)	when entering any workplace, take with him or her such equipment and materials as he or she considers appropriate;
	(d)	conduct such examination and inquiry as he or she considers necessary to ascertain whether there has been compliance with this Act;
	(e)	examine any plant, substance or other thing whatsoever at the workplace;
	(ea)	provide information to any person for the purpose of facilitating compliance with this Act;
	(f)	take and remove samples of any substance or thing, without paying for it;
	(g)	take possession of any plant or thing for further examination or testing or for use as evidence;
	(h)	take photographs and measurements, and make sketches and recordings;
	(i)	require the production of, examine, and take copies or extracts of, any document;
	(j)	require that the workplace, or any part of it, be left undisturbed for as long as is specified in the requirement;
	(k)	in accordance with subsections (1b) and (1c), interview any person who the inspector has reasonable grounds to believe — 
	(i)	is, or was at any time during the preceding 3 years — 
	(I)	an employee working at a workplace; or
	(II)	an employee occupying residential premises mentioned in section 39G(2),
		in relation to which the inspector is inquiring;
	(ii)	was at such a workplace or such residential premises at a time that is relevant to a matter about which the inspector is inquiring; or
	(iii)	may otherwise be able to provide information relevant to a matter about which the inspector is inquiring;
	(l)	require any person whom the inspector interviews under paragraph (k) to answer any questions put to him or her and, if the inspector considers it appropriate, to verify any such answer by statutory declaration;
	(m)	require any person to state his or her name and address;
	(n)	require the employer or any person who works at a workplace to render such assistance to the inspector as the inspector considers necessary for the performance of his or her functions under this Act;
	(o)	exercise such other powers as may be conferred on him or her by the regulations or as may be necessary for the performance of his or her functions under this Act.
	(1a)	In subsection (1) — 
	“workplace” includes residential premises that an employer is or was under a duty to maintain by virtue of section 23G(2).
	(1b)	An interview referred to in subsection (1)(k) is to be conducted in private if — 
	(a)	the inspector considers that to be appropriate; or
	(b)	the person to be interviewed so requests,
		but this subsection does not limit the operation of subsection (2) or section 44.
	(1c)	Subsection (1b) may be invoked during an interview by — 
	(a)	the inspector; or 
	(b)	the person being interviewed,
		in which case that subsection applies to the remainder of the interview.
	(2)	In exercising any of his or her powers under this Act an inspector may be accompanied by any other person whose assistance the inspector considers necessary, and that person may do such things as are necessary to assist the inspector in the performance of his or her functions, and any thing so done shall be deemed to have been done by the inspector.
	(3)	In carrying out the functions of an inspector under this Act, an inspector shall act in such a manner as to avoid unduly or unreasonably interfering with any work or work process or affecting adversely a covert operation within the meaning of section 4A(1).
	[Section 43 inserted by No. 43 of 1987 s. 13; amended by No. 30 of 1995 s. 32; No. 54 of 2002 s. 7; No. 51 of 2004 s. 10, 59, 91, 102.] 
[bookmark: _Toc402776425][bookmark: _Toc403985288][bookmark: _Toc59593062][bookmark: _Toc109702859][bookmark: _Toc187053980]44.	Interpreters 
		Where an inspector considers it necessary for the effective performance of his or her functions under this Act he or she may be accompanied by an interpreter, and any inquiry or requirement made to any person by an interpreter on behalf of an inspector shall be deemed to have been made by the inspector and any answer given to the interpreter shall be deemed to have been given to the inspector.
	[Section 44 inserted by No. 43 of 1987 s. 13; amended by No. 51 of 2004 s. 102(1) and (2).] 
[bookmark: _Toc402776426][bookmark: _Toc403985289][bookmark: _Toc59593063][bookmark: _Toc109702860][bookmark: _Toc187053981]45.	Notification by inspector 
	(1)	In this section — 
	“relevant” — 
	(a)	in relation to an employer, means an employer whose employees — 
	(i)	carry out, in a workplace, work of a kind; or 
	(ii)	carry out work, or are likely to be, in an area of a workplace,
		that is relevant to any purpose for which an inspector has entered the workplace; and
	(b)	in relation to — 
	(i)	a safety and health representative; or 
	(ii)	a safety and health committee, 
		means a representative or committee that has functions that are relevant to any purpose referred to in paragraph (a).
	(2)	On entering a workplace an inspector shall, as soon as is practicable, take all reasonable steps to notify any relevant employer of the inspector’s presence.
	(2a)	An employer, upon being notified of the presence of an inspector at a workplace shall, as soon as is practicable, notify any relevant safety and health representative of the presence.
	(3)	Upon completing an inspection of a workplace, an inspector shall notify any relevant employer and any relevant safety and health representative or safety and health committee of any action he or she has taken and any further action he or she requires to be taken under this Act in relation to the workplace as a result of the inspection.
	(4)	Where an inspector takes any photograph or makes any sketch or recording of, or in respect of, a workplace he or she shall forthwith notify any relevant employer and any relevant safety and health representative of — 
	(a)	the fact that he or she has taken the photograph or made the sketch or recording, as the case may be; and
	(b)	the time and place at which the photograph, sketch or recording may be inspected.
	(5)	If an employer contravenes subsection (2a), the employer commits an offence.
	[Section 45 inserted by No. 43 of 1987 s. 13; amended by No. 30 of 1995 s. 47; No. 51 of 2004 s. 60, 92 and 102(1).] 
[bookmark: _Toc402776427][bookmark: _Toc403985290][bookmark: _Toc59593064][bookmark: _Toc109702861][bookmark: _Toc187053982]46.	Samples 
	(1)	Where an inspector takes a sample under this Act in relation to a workplace, if practicable he or she shall divide the sample into 3 parts and deliver one part to the employer, use one part for such analysis, if any, as he or she considers necessary, and retain one part for future comparison.
	(2)	Subject to subsection (3), where an analysis is carried out of a sample taken under this Act in relation to a workplace, the inspector taking the sample shall forthwith notify the employer and any safety and health representative concerned of the results of the analysis.
	(3)	Subsection (2) does not apply in respect of the results of the analysis of a personal biological sample provided by an employee unless — 
	(a)	the employee has authorised the inspector to notify the person concerned; or
	(b)	the results are in a form that could not reasonably be expected to lead to the identification of any person to whom they relate.
	[Section 46 inserted by No. 43 of 1987 s. 13; amended by No. 30 of 1995 s. 33 and 47; No. 51 of 2004 s. 102(1).] 
[bookmark: _Toc402776428][bookmark: _Toc403985291][bookmark: _Toc59593065][bookmark: _Toc109702862][bookmark: _Toc187053983]47.	Offences 
	(1)	If a person — 
	(a)	impersonates an inspector or forges any document purporting to be a certificate of the appointment of any person as an inspector;
	(b)	obstructs or interferes with an inspector in the performance of his or her functions under this Act, or any interpreter or other person assisting an inspector in the performance of his or her functions under this Act;
	(ba)	uses any threat or any abusive or insulting language to an inspector lawfully acting in the performance of a function conferred on an inspector under this Act, or any interpreter or other person assisting an inspector in the performance of that function;
	(c)	contravenes any requirement of an inspector made under this Act;
	(d)	provides to an inspector an answer or information that is false or misleading in any material particular;
	(e)	directly or indirectly prevents another person from complying with a requirement under this Act,
		the person commits an offence.
	(2)	A person is not excused from complying with a requirement under this Act to — 
	(a)	answer a question; 
	(b)	provide information; or
	(c)	produce a document,
		on the ground that to do so might tend to incriminate the person or make the person liable to a penalty.
	(3)	However — 
	(a)	an answer given or information provided by a person when so required; or
	(b)	the fact that a document produced by the person to comply with the requirement was produced,
		is not admissible in evidence against the person in any civil or criminal proceedings other than proceedings for perjury or for an offence under this Act arising out of the false or misleading nature of the answer, information or document.
	(4)	Subsection (3) does not apply — 
	(a)	to — 
	(i)	information in a document produced in compliance with a requirement under section 43(1)(i); or
	(ii)	the fact that such a document was produced;
		or
	(b)	to — 
	(i)	an answer given or information provided; or
	(ii)	the fact that a document was produced,
		by or on behalf of a body corporate.
	[Section 47 inserted by No. 43 of 1987 s. 13; amended by No. 30 of 1995 s. 34; No. 51 of 2004 s. 61, 93 and 102(2).] 
[bookmark: _Toc88990683][bookmark: _Toc89568245][bookmark: _Toc93200952][bookmark: _Toc97006623][bookmark: _Toc100545209][bookmark: _Toc100716688][bookmark: _Toc102546277][bookmark: _Toc103141500][bookmark: _Toc105909112][bookmark: _Toc105921998][bookmark: _Toc106616836][bookmark: _Toc108848580][bookmark: _Toc109702863][bookmark: _Toc113700420][bookmark: _Toc113779078][bookmark: _Toc122767459][bookmark: _Toc122767702][bookmark: _Toc131409949][bookmark: _Toc187035516][bookmark: _Toc187053984]Part VI — Improvement and prohibition notices 
	[Heading inserted by No. 43 of 1987 s. 13.] 
[bookmark: _Toc100545210][bookmark: _Toc100716689][bookmark: _Toc102546278][bookmark: _Toc103141501][bookmark: _Toc105909113][bookmark: _Toc105921999][bookmark: _Toc106616837][bookmark: _Toc108848581][bookmark: _Toc109702864][bookmark: _Toc113700421][bookmark: _Toc113779079][bookmark: _Toc122767460][bookmark: _Toc122767703][bookmark: _Toc131409950][bookmark: _Toc187035517][bookmark: _Toc187053985][bookmark: _Toc402776429][bookmark: _Toc403985292][bookmark: _Toc59593066]Division 1 — Issue of notices by inspector
	[Heading inserted by No. 51 of 2004 s. 54.] 
[bookmark: _Toc109702865][bookmark: _Toc187053986]47A.	Extended meaning of “employer” and “employee”
		In this Part — 
	“employer” and “employee” include a person taken to be an employer and an employee respectively by operation of section 23D, 23E or 23F.
	[Section 47A inserted by No. 51 of 2004 s. 11.]
[bookmark: _Toc109702866][bookmark: _Toc187053987]48.	Inspectors may issue improvement notices 
	(1)	Where an inspector is of the opinion that any person — 
	(a)	is contravening any provision of this Act; or
	(b)	has contravened a provision of this Act in circumstances that make it likely that the contravention will continue or be repeated,
		the inspector may issue to the person an improvement notice requiring the person to remedy the contravention or likely contravention or the matters or activities occasioning the contravention or likely contravention.
	(2)	An improvement notice shall — 
	(a)	state that the inspector is of the opinion that the person — 
	(i)	is contravening a provision of this Act; or
	(ii)	has contravened a provision of this Act in circumstances that make it likely that the contravention will continue or be repeated;
	(b)	state reasonable grounds for forming that opinion;
	(c)	specify the provision of this Act in respect of which that opinion is held;
	(d)	specify the time before which the person is required, to remedy the contravention or likely contravention or the matters or activities occasioning the contravention or likely contravention; and
	(e)	contain a brief summary of how the right to have the notice reviewed, given by sections 51 and 51A, may be exercised.
	(3)	A person, other than the employer, issued with an improvement notice shall forthwith give the notice, or a copy of it, to the employer, and where — 
	(a)	under subsection (1), an improvement notice is issued to an employer; or
	(b)	under this subsection an improvement notice, or a copy thereof, is given to an employer,
		the employer shall cause the notice, or a copy of it, to be displayed in a prominent place at or near any workplace affected by the notice.
	(3a)	A person shall not remove an improvement notice displayed under subsection (3) before the requirements of that improvement notice have been satisfied.
	(3b)	Subsection (3a) does not apply in respect of an improvement notice that is suspended under section 51 or 51A or that has ceased to have effect.
	(3c)	If an improvement notice is issued — 
	(a)	to a selfemployed person in respect of a contravention of section 21; or
	(b)	to a body corporate to which section 21B applies in respect of a contravention of that section,
		the person or body shall comply with subsection (3) and (3d) as if the person or body were an employer.
	(3d)	If an improvement notice is modified by the Commissioner under section 51(5)(b), the employer shall cause a copy of the Commissioner’s decision to be displayed with the improvement notice, or a copy of it, as required by subsection (3).
	(4)	Subject to sections 51 and 51A, if a person — 
	(a)	is issued with an improvement notice; and
	(b)	does not comply with the notice within the time specified in it,
		the person commits an offence.
	(5)	A person issued with an improvement notice commits an offence if the Commissioner is not notified forthwith upon the requirements of the improvement notice being satisfied.
	(6)	If a person contravenes subsection (3), (3a), (3c) or (3d), the person commits an offence.
	[Section 48 inserted by No. 43 of 1987 s. 13; amended by No. 30 of 1995 s. 35; No. 51 of 2004 s. 94 and 107.] 
[bookmark: _Toc402776430][bookmark: _Toc403985293][bookmark: _Toc59593067][bookmark: _Toc109702867][bookmark: _Toc187053988]49.	Inspectors may issue prohibition notices 
	(1)	Where an inspector is of the opinion that an activity is occurring or may occur at a workplace which activity involves or will involve a risk of imminent and serious injury to, or imminent and serious harm to the health of, any person, the inspector may issue to a person that is or will be carrying on the activity, or a person that has or may be reasonably presumed to have control over the activity, a prohibition notice prohibiting the carrying on of the activity until an inspector is satisfied that the matters which give or will give rise to the risk are remedied.
	(2)	An inspector who issues a prohibition notice, other than in respect of an activity as defined in subsection (7), shall remain at the workplace until the employer has been advised of the notice and, where the notice is in respect of an activity that is occurring, the prohibited activity has ceased.
	(3)	A prohibition notice shall — 
	(a)	state that the inspector is of the opinion that in the workplace there is occurring or may occur an activity which involves or will involve a risk of imminent and serious injury to, or imminent and serious harm to the health of, a person;
	(b)	state reasonable grounds for forming that opinion;
	(c)	specify the activity which in the inspector’s opinion involves or will involve the risk and the matters which give or will give rise to the risk;
	(d)	where in the inspector’s opinion the activity involves a contravention or likely contravention of any provision of this Act, specify that provision and state the reasons for that opinion; and
	(e)	contain a brief summary of how the right to have the notice reviewed, given by sections 51 and 51A, may be exercised.
	(4)	A person, other than the employer, to whom a prohibition notice is issued shall forthwith give the notice, or a copy of it, to the employer, and where — 
	(a)	under subsection (1), a prohibition notice is issued to an employer; or
	(b)	under this subsection a prohibition notice, or a copy thereof, is given to an employer,
		the employer shall cause the notice, or a copy of it, to be displayed in a prominent place at or near any workplace affected by the notice.
	(4a)	A person shall not remove a prohibition notice displayed under subsection (4) before the requirements of that prohibition notice, taking into account any modifications made under section 51(5), have been satisfied or the prohibition notice has ceased to have effect.
	(4b)	If a prohibition notice is issued — 
	(a)	to a selfemployed person in respect of a contravention of section 21; or
	(b)	to a body corporate to which section 21B applies in respect of a contravention of that section,
		the person or body shall comply with subsection (4) and (4c) as if the person or body were an employer.
	(4c)	If a prohibition notice is modified by the Commissioner under section 51(5)(b), the employer shall cause a copy of the Commissioner’s decision to be displayed with the prohibition notice, or a copy of it, as required by subsection (4).
	(5)	Subject to sections 51 and 51A, if a person issued with a prohibition notice does not comply with the notice, the person commits an offence.
	(6)	If a person contravenes subsection (4), (4a), (4b) or (4c), the person commits an offence.
	(7)	The application of this section extends to residential premises that are being or may be occupied by an employee as mentioned in section 23G(2), and for that purpose — 
	(a)	in this section — 
	(i)	“workplace” includes such premises; and
	(ii)	references to imminent and serious injury to, or imminent and serious harm to the health of, a person are to be read as applying only to an employee;
		and
	(b)	in this section and section 50 “activity” includes the occupation of such premises.
	[Section 49 inserted by No. 43 of 1987 s. 13; amended by No. 30 of 1995 s. 36; No. 51 of 2004 s. 12, 95 and 108.] 
[bookmark: _Toc402776431][bookmark: _Toc403985294][bookmark: _Toc59593068][bookmark: _Toc109702868][bookmark: _Toc187053989]50.	Notices may include directions 
	(1)	An inspector may include in an improvement notice or a prohibition notice directions as to the measures to be taken to remedy any contravention, likely contravention, risk, matters or activities to which the notice relates.
	(2)	Any direction under subsection (1) may — 
	(a)	refer to any code of practice; and
	(b)	offer the person issued with the notice a choice of ways in which to remedy the contravention, likely contravention, risk, matters or activities.
	[Section 50 inserted by No. 43 of 1987 s. 13; amended by No. 51 of 2004 s. 96.] 
[bookmark: _Toc109702869][bookmark: _Toc187053990][bookmark: _Toc402776432][bookmark: _Toc403985295][bookmark: _Toc59593069]50A.	Notices may be issued to the Crown
	(1)	An improvement notice and a provisional improvement notice may be issued in respect of a contravention of this Act by the Crown in any of its capacities.
	(2)	A prohibition notice may be issued in respect of an activity of or controlled by the Crown in any of its capacities.
	(3)	If the contravention or activity relates to a body corporate that is an agent of the Crown, the notice is to be issued to the body corporate.
	(4)	In the case of any other contravention or activity that relates to the Crown, the notice — 
	(a)	is to be issued to the Crown under the title “State of Western Australia”; and 
	(b)	is to show the name of the responsible agency under Part VII Division 2 that would be specified in a charge for an offence in respect of that contravention or activity.
	(5)	It is sufficient for the purposes of subsection (3) or (4) if the notice — 
	(a)	is delivered to a person at the workplace concerned who has, or reasonably appears to have, responsibility for the management or control of the workplace; or
	(b)	is sent by prepaid letter addressed and posted to the body corporate or responsible agency concerned at its principal place of business in the State.
	(6)	If a notice is delivered to a person as mentioned in subsection (5)(a) the person must, as soon as is practicable, give a copy of the notice to the executive who is responsible for the day to day administration of the body corporate or responsible agency concerned.
	[Section 50A inserted by No. 51 of 2004 s. 109.]
[bookmark: _Toc109702870][bookmark: _Toc187053991]51.	Review of notices 
	(1)	An improvement notice or prohibition notice may, in accordance with this section, be referred for review to the Commissioner by — 
	(a)	the person issued with the notice; or
	(b)	the employer (if any) of the person issued with the notice.
	(2)	A reference under subsection (1) may be made in the prescribed form — 
	(a)	in the case of an improvement notice, within the time specified in the notice as the time before which the notice is required to be complied with;
	(b)	in the case of a prohibition notice, within 7 days of the issue of the notice or such further time as may be allowed by the Commissioner.
	[(3) and (4)	 repealed]
	(5)	On the reference under this section of an improvement notice or a prohibition notice for review, the Commissioner shall inquire into the circumstances relating to the notice and may — 
	(a)	affirm the notice;
	(b)	affirm the notice with such modifications as seem appropriate; or
	(c)	cancel the notice,
		and, subject to section 51A, the notice shall have effect or, as the case may be, cease to have effect, accordingly.
	(6)	The Commissioner shall give to the person that referred the matter for review, and to any other person that was entitled under subsection (1) to refer the notice for review, a notice in writing of the decision on the reference and of the reasons for that decision.
	(6a)	In dealing with a reference for the review of a prohibition notice the Commissioner may refer to an expert chosen by the Commissioner such matters as appear appropriate and may accept the advice of that expert.
	(7)	Pending the decision on a reference under this section for the review of a notice, the operation of the notice shall — 
	(a)	in the case of an improvement notice, be suspended; and
	(b)	in the case of a prohibition notice, continue, subject to any decision to the contrary made by the Commissioner.
	[Section 51 inserted by No. 43 of 1987 s. 13; amended by No. 30 of 1995 s. 37; No. 51 of 2004 s. 97 and 103.] 
[bookmark: _Toc109702871][bookmark: _Toc187053992][bookmark: _Toc402776433][bookmark: _Toc403985296][bookmark: _Toc59593070]51AA.	Further power of Commissioner to cancel notice
	(1)	The Commissioner, on his or her own initiative, may cancel an improvement notice or a prohibition notice by giving notice in writing of the cancellation, and the reasons for it — 
	(a)	to the person issued with the notice; and
	(b)	if that person is an employee, to the employee’s employer.
	(2)	The power conferred by subsection (1) is not to be exercised in respect of a notice — 
	(a)	during a period when a referral of the notice under section 51 is awaiting a determination of the Commissioner under that section; or
	(b)	after a decision in respect of the notice has been referred to the Tribunal under section 51A,
		but may be exercised at any other time and whether or not the notice has been affirmed under section 51(5)(a) or (b).
	[Section 51AA inserted by No. 51 of 2004 s. 110.]
[bookmark: _Toc109702872][bookmark: _Toc187053993]51A. 	Further review of notices 
	(1)	A person issued with notice of a decision under section 51(6) may, if not satisfied with the Commissioner’s decision, refer the matter in accordance with subsection (2) to the Tribunal for further review.
	(2)	A reference under subsection (1) may be made in the prescribed form within 7 days of the issue of the notice under section 51(6).
	(3)	A review of a decision made under section 51 shall be in the nature of a rehearing.
	(4)	The Tribunal shall act as quickly as is practicable in determining a matter referred under this section.
	(5)	On a reference under subsection (1) the Tribunal shall inquire into the circumstances relating to the notice and may — 
	(a)	affirm the decision of the Commissioner;
	(b)	affirm the decision of the Commissioner with such modifications as seem appropriate; or
	(c)	revoke the decision of the Commissioner and make such other decision with respect to the notice as seems fit,
		and the notice shall have effect or, as the case may be, cease to have effect accordingly.
	[(6)	repealed]
	(7)	Pending the decision on a reference under this section, irrespective of the decision of the Commissioner under section 51, the operation of the notice in respect of which the reference is made shall — 
	(a)	in the case of an improvement notice, be suspended; and
	(b)	in the case of a prohibition notice, continue, subject to any decision to the contrary made by the Tribunal.
	[Section 51A inserted by No. 30 of 1995 s. 38; amended by No. 51 of 2004 s. 64, 69(1)(3) and 98.] 
[bookmark: _Toc100545219][bookmark: _Toc100716698][bookmark: _Toc102546287][bookmark: _Toc103141510][bookmark: _Toc105909122][bookmark: _Toc105922008][bookmark: _Toc106616846][bookmark: _Toc108848590][bookmark: _Toc109702873][bookmark: _Toc113700430][bookmark: _Toc113779088][bookmark: _Toc122767469][bookmark: _Toc122767712][bookmark: _Toc131409959][bookmark: _Toc187035526][bookmark: _Toc187053994][bookmark: _Toc88990689][bookmark: _Toc89568251][bookmark: _Toc93200961][bookmark: _Toc97006632]Division 2 — Issue of provisional improvement notices by safety and health representative
	[Heading inserted by No. 51 of 2004 s. 55.] 
[bookmark: _Toc109702874][bookmark: _Toc187053995]51AB.	Definition
		In this Division — 
	“qualified representative” means a safety and health representative who has completed a course of training prescribed for the purposes of this definition.
	[Section 51AB inserted by No. 51 of 2004 s. 55.] 
[bookmark: _Toc109702875][bookmark: _Toc187053996]51AC.	Issue of provisional improvement notices
	(1)	Subsection (2) applies where a qualified representative — 
	(a)	is of the opinion that a person — 
	(i)	is contravening a provision of this Act; or
	(ii)	has contravened a provision of this Act in circumstances that make it likely that the contravention will continue or be repeated;
		and
	(b)	has undertaken the consultations required by section 51AD.
	(2)	The qualified representative may issue to the person a provisional improvement notice requiring the person to remedy — 
	(a)	the contravention or likely contravention; or 
	(b)	the matters or activities occasioning the contravention or likely contravention.
	(3)	A qualified representative may exercise the power conferred by subsection (2) only — 
	(a)	in respect of a workplace for which the qualified representative was elected; or
	(b)	if, pursuant to a scheme under section 30A, the qualified representative was elected for a group of employees, in respect of any workplace at which any member of the group works.
	(4)	If a provisional improvement notice is issued to an employee, the employee must, as soon as is practicable, give a copy of the notice to the employee’s employer.
	[Section 51AC inserted by No. 51 of 2004 s. 55.] 
[bookmark: _Toc109702876][bookmark: _Toc187053997]51AD.	Consultation required before issue
	(1)	In this section — 
	“consult” means consult about the matters or activities to which an intended notice will relate.
	(2)	Before issuing a provisional improvement notice a qualified representative must — 
	(a)	consult with the person that is to be issued with the notice; and 
	(b)	if there is any other safety and health representative for the workplace concerned, consult with another representative for that workplace so far as it is reasonably practicable to do so.
	(3)	The reference in subsection (2) to a safety and health representative includes a safety and health representative elected for a group of employees pursuant to a scheme under section 30A if any member of the group works at the workplace concerned.
	(4)	The regulations may make provision requiring a qualified representative, in specified circumstances, to consult with a person who holds a prescribed office in the department before issuing a provisional improvement notice.
	[Section 51AD inserted by No. 51 of 2004 s. 55.] 
[bookmark: _Toc109702877][bookmark: _Toc187053998]51AE.	Contents of notice
	(1)	A provisional improvement notice must — 
	(a)	state that the qualified representative is of the opinion that the person — 
	(i)	is contravening a provision of this Act; or
	(ii)	has contravened a provision of this Act in circumstances that make it likely that the contravention will continue or be repeated;
	(b)	state reasonable grounds for the representative being of that opinion;
	(c)	specify the provision of this Act in respect of which the opinion is held;
	(d)	specify the day before which the person is required to remedy — 
	(i)	the contravention or likely contravention; or 
	(ii)	the matters or activities occasioning the contravention or likely contravention;
		and
	(e)	contain a brief summary of the right to have the notice reviewed by an inspector under section 51AH.
	(2)	The day specified for the purposes of subsection (1)(d) must be more than 7 days after the day on which the notice is issued.
	[Section 51AE inserted by No. 51 of 2004 s. 55.] 
[bookmark: _Toc109702878][bookmark: _Toc187053999]51AF.	Provisional notices may include directions
	(1)	A qualified representative may include in a provisional improvement notice directions as to the measures to be taken to remedy — 
	(a)	any contravention or likely contravention; or
	(b)	matters or activities,
		to which the notice relates.
	(2)	Any direction under subsection (1) may — 
	(a)	refer to any code of practice; and
	(b)	offer the person issued with the notice a choice of ways in which to effect the remedy.
	[Section 51AF inserted by No. 51 of 2004 s. 55.] 
[bookmark: _Toc109702879][bookmark: _Toc187054000]51AG.	Failure to comply with notice
	(1)	A person commits an offence if the person fails to comply with a provisional improvement notice issued to the person.
	(2)	Subsection (1) does not apply if the right conferred by section 51AH(2) is exercised.
	[Section 51AG inserted by No. 51 of 2004 s. 55.] 
[bookmark: _Toc109702880][bookmark: _Toc187054001]51AH.	Review of notice by an inspector
	(1)	In this section — 
	“affected person” means — 
	(a)	the person issued with a provisional improvement notice; or
	(b)	in the case of a notice issued to an employee — 
	(i)	the employee; and
	(ii)	the employer of the employee.
	(2)	An affected person may, in writing delivered or sent to the department (a “review notice”), require that an inspector review a provisional improvement notice.
	(3)	A review notice — 
	(a)	may be sent — 
	(i)	by letter addressed to, and posted to a place of business of, the department;
	(ii)	by transmission to a facsimile number used by the department; or
	(iii)	by electronic data transmission to an email address used by the department;
		and 
	(b)	must be received by the department not later than the day specified in the provisional improvement notice for the purposes of section 51AE(1)(d).
	(4)	The operation of the provisional improvement notice is suspended by the receipt by the department of a review notice in accordance with this section.
	(5)	Where a review notice is received by the department in accordance with this section, an inspector must as soon as is practicable — 
	(a)	attend at the workplace; and 
	(b)	inquire into the circumstances relating to the notice,
		and having done so may — 
	(c)	affirm the notice;
	(d)	affirm the notice with modifications; or
	(e)	cancel the notice.
	(6)	If an inspector affirms a provisional improvement notice, with or without modifications, the notice as so affirmed has effect as if it had been issued by the inspector under section 48.
	[Section 51AH inserted by No. 51 of 2004 s. 55.] 
[bookmark: _Toc100545227][bookmark: _Toc100716706][bookmark: _Toc102546295][bookmark: _Toc103141518][bookmark: _Toc105909130][bookmark: _Toc105922016][bookmark: _Toc106616854][bookmark: _Toc108848598][bookmark: _Toc109702881][bookmark: _Toc113700438][bookmark: _Toc113779096][bookmark: _Toc122767477][bookmark: _Toc122767720][bookmark: _Toc131409967][bookmark: _Toc187035534][bookmark: _Toc187054002]Part VIA — Safety and health magistrates 
	[Heading inserted by No. 30 of 1995 s. 39.]
[bookmark: _Toc402776434][bookmark: _Toc403985297][bookmark: _Toc59593071][bookmark: _Toc109702882][bookmark: _Toc187054003]51B. 	Safety and health magistrates 
		Every magistrate holds office as a safety and health magistrate by virtue of this section and ceases to hold that office upon ceasing to hold office as a magistrate.
	[Section 51B inserted by No. 30 of 1995 s. 39.] 
[bookmark: _Toc402776435][bookmark: _Toc403985298][bookmark: _Toc59593072][bookmark: _Toc109702883][bookmark: _Toc187054004]51C. 	Jurisdiction of safety and health magistrate 
	(1)	A safety and health magistrate has jurisdiction to — 
	(a)	hear and determine any matter referred to a safety and health magistrate under this Act; and
	(b)	hear and determine under the Criminal Procedure Act 2004 proceedings instituted under section 52, subject to section 19(1) of the Children’s Court of Western Australia Act 1988.
	(2)	A decision by a safety and health magistrate on a matter referred under this Act has effect according to its substance.
	(3)	Except as otherwise prescribed by or under this Act — 
	(a)	the powers of a safety and health magistrate; and
	(b)	the practice and procedure to be observed by a safety and health magistrate,
		when exercising jurisdiction under subsection (1)(a) are those provided for by the Magistrates Court (Civil Proceedings) Act 2004 and when exercising that jurisdiction a safety and health magistrate is taken to be the Magistrates Court.
	(4)	If, in relation to a matter referred to a safety and health magistrate under this Act, no provision of the Magistrates Court (Civil Proceedings) Act 2004 or this Act is applicable the matter shall be dealt with in such manner as the safety and health magistrate may direct. 
	(5)	When exercising jurisdiction under subsection (1)(b) a safety and health magistrate constitutes a court of summary jurisdiction.
	(6)	Sections 15, 16, 35 and 36 and Part 3 Division 2 of the Magistrates Court Act 2004 apply to and in relation to a safety and health magistrate in the same way as they apply to and in relation to the Magistrates Court and its officers.
	[Section 51C inserted by No. 30 of 1995 s. 39; amended by No. 59 of 2004 s. 141; No. 84 of 2004 s. 78.] 
[bookmark: _Toc402776436][bookmark: _Toc403985299][bookmark: _Toc59593073][bookmark: _Toc109702884][bookmark: _Toc187054005]51D. 	Representation 
		In the hearing and determination of a matter under section 51C(1)(a) before a safety and health magistrate a party may appear personally or be represented by any agent, including a legal practitioner.
	[Section 51D inserted by No. 30 of 1995 s. 39.] 
[bookmark: _Toc402776437][bookmark: _Toc403985300][bookmark: _Toc59593074][bookmark: _Toc109702885][bookmark: _Toc187054006]51E. 	Administrative arrangements 
		The Chief Magistrate of the Magistrates Court shall make such administrative arrangements as are necessary to enable a safety and health magistrate to carry out functions under this Act.
	[Section 51E inserted by No. 30 of 1995 s. 39; amended by No. 59 of 2004 s. 141.] 
[bookmark: _Toc100545232][bookmark: _Toc100716711][bookmark: _Toc102546300][bookmark: _Toc103141523][bookmark: _Toc105909135][bookmark: _Toc105922021][bookmark: _Toc106616859][bookmark: _Toc108848603][bookmark: _Toc109702886][bookmark: _Toc113700443][bookmark: _Toc113779101][bookmark: _Toc122767482][bookmark: _Toc122767725][bookmark: _Toc131409972][bookmark: _Toc187035539][bookmark: _Toc187054007][bookmark: _Toc88990694][bookmark: _Toc89568256][bookmark: _Toc93200966][bookmark: _Toc97006637]Part VIB — Occupational Safety and Health Tribunal
	[Heading inserted by No. 51 of 2004 s. 67.] 
[bookmark: _Toc109702887][bookmark: _Toc187054008]51F.	Interpretation
		In this Part — 
	“Commission” and “Chief Commissioner” have the meanings given to those terms in section 7(1) of the Industrial Relations Act 1979;
	“matter” includes a claim under section 35C.
	[Section 51F inserted by No. 51 of 2004 s. 67.] 
[bookmark: _Toc109702888][bookmark: _Toc187054009]51G.	Industrial Relations Commission sitting as the Occupational Safety and Health Tribunal 
	(1)	By this subsection the Commission has jurisdiction to hear and determine matters that may be referred for determination under sections 28(2), 30(6), 30A(4), 31(11), 34(1), 35(3), 35C, 39G(1), (2) and (3) and 51A(1).
	(2)	When sitting in exercise of the jurisdiction conferred by subsection (1) the Commission is to be known as the Occupational Safety and Health Tribunal (the “Tribunal”).
	(3)	A determination of the Tribunal on a matter mentioned in subsection (1) has effect according to its substance and an order containing the determination is an instrument to which section 83 of the Industrial Relations Act 1979 applies.
	[Section 51G inserted by No. 51 of 2004 s. 67.] 
[bookmark: _Toc109702889][bookmark: _Toc187054010]51H.	Jurisdiction to be exercised by Commissioner with requisite qualifications
	(1)	The jurisdiction conferred by section 51G in respect of any matter is to be exercised — 
	(a)	by the Commissioner appointed for the purposes of section 8(2a) of the Industrial Relations Act 1979; or
	(b)	if that Commissioner is unable to act by reason of sickness, absence or other cause — 
	(i)	by another Commissioner; or
	(ii)	an Acting Commissioner appointed under section 17 of the Industrial Relations Act 1979,
		to whom the Chief Commissioner may allocate the matter under section 16 of that Act.
	(2)	In allocating a matter for the purposes of subsection (1)(b) the Chief Commissioner is to have regard to the desirability of the Commissioner concerned having relevant knowledge in the field of occupational safety and health.
	(3)	A Commissioner to whom a matter has been allocated under subsection (1)(b) may continue and complete the hearing and determination of partheard proceedings after the Commissioner referred to in subsection (1)(a) has resumed his or her duties.
	[Section 51H inserted by No. 51 of 2004 s. 67.] 
[bookmark: _Toc109702890][bookmark: _Toc187054011]51I.	Practice, procedure and appeals
	(1)	The provisions of sections 22B, 26(1), (2) and (3), 27, 28, 31(1), (2), (3), (5) and (6), 33, 34(1), (3) and (4), 36 and 49 of the Industrial Relations Act 1979 that apply to and in relation to the exercise of the jurisdiction of the Commission constituted by a Commissioner apply to the exercise of the jurisdiction conferred by section 51G — 
	(a)	with such modifications as are prescribed under section 113 of that Act; and 
	(b)	with such other modifications as may be necessary or appropriate.
	(2)	For the purposes of subsection (1), section 31(1) of the Industrial Relations Act 1979 applies as if paragraph (c) were deleted and the following paragraph were inserted instead — 
	“    
	(c)	by a legal practitioner.
    ”.
	[Section 51I inserted by No. 51 of 2004 s. 67.] 
[bookmark: _Toc109702891][bookmark: _Toc187054012]51J.	Conciliation
	(1)	This section applies where a matter has been referred to the Tribunal for determination under section 28(2), 30(6), 30A(4), 31(11), 35(3) or 39G.
	(2)	If the Tribunal considers that the issues involved may be resolved by conciliation — 
	(a)	the Tribunal may endeavour to assist the parties to reach an agreement on those issues; and
	(b)	for that purpose the Tribunal may — 
	(i)	arrange conferences of the parties or their representatives presided over by the Tribunal;
	(ii)	arrange for the parties or their representatives to confer among themselves at a conference at which the Tribunal is not present; and
	(iii)	otherwise encourage the parties to exchange or divulge attitudes or information that in the opinion of the Tribunal would assist in the resolution of the issues.
	(3)	The Tribunal may give any direction or make any order or declaration that the Tribunal thinks expedient for the purposes of this section, and any such direction, order or declaration is enforceable as if it were given or made under section 32 of the Industrial Relations Act 1979.
	(4)	If the Tribunal gives or makes a direction, order or declaration under subsection (3) the Tribunal must — 
	(a)	if it is given or made orally, reduce the direction, order or declaration to writing as soon as is practicable; and
	(b)	make the text of the direction, order or declaration available to the parties as soon as is practicable after it is given or made.
	(5)	If the Tribunal — 
	(a)	takes action under subsection (2)(a); and
	(b)	is satisfied that the parties have reached agreement on all of the issues involved,
		the Tribunal may, with the consent of the parties, make a determination for the purposes of section 51G in terms of that agreement.
	(6)	If the Tribunal — 
	(a)	takes action under subsection (2)(a); and
	(b)	subsection (5)(b) does not apply,
		the Tribunal is to determine the matter for the purposes of section 51G.
	(7)	In making a determination mentioned in subsection (6) the Tribunal is to endeavour to ensure that the matter is resolved — 
	(a)	taking into account any agreement reached by the parties on any particular issue; and
	(b)	subject to paragraph (a), on terms that could reasonably have been agreed between the parties in the first instance or by conciliation.
	[Section 51J inserted by No. 51 of 2004 s. 67.] 
[bookmark: _Toc109702892][bookmark: _Toc187054013]51K.	Certain matters to be heard together
	(1)	The section applies if — 
	(a)	under the Industrial Relations Act 1979, an employee has referred to the Commission a claim that the employee has been harshly, oppressively or unfairly dismissed from employment; and
	(b)	a matter — 
	(i)	involving the same employer and employee; and
	(ii)	arising out of the same circumstances,
		has been referred for determination under the jurisdiction conferred by section 51G.
	(2)	An employee referred to in subsection (1) may in writing request that a matter referred to in subsection (1)(a) be heard and determined by the Commissioner who is hearing and determining the matter referred to in subsection (1)(b).
	(3)	If such a request is made, the Chief Commissioner, in exercising the powers conferred by section 16 of the Industrial Relations Act 1979, is to allocate the hearing and determination of the matter accordingly.
	(4)	If — 
	(a)	an employee has referred to the Commission a claim of the kind described in section 29(1)(b)(ii) of the Industrial Relations Act 1979; and
	(b)	the claim involves the same employer and arises out of the same circumstances as a matter that has been referred for determination under the jurisdiction conferred by section 51G,
		nothing in this section prevents the Chief Commissioner exercising the powers conferred by section 16 of that Act so that the claim is heard and determined by the Commissioner who is hearing and determining the matter referred to in paragraph (b).
	[Section 51K inserted by No. 51 of 2004 s. 67.] 
[bookmark: _Toc100545239][bookmark: _Toc100716718][bookmark: _Toc102546307][bookmark: _Toc103141530][bookmark: _Toc105909142][bookmark: _Toc105922028][bookmark: _Toc106616866][bookmark: _Toc108848610][bookmark: _Toc109702893][bookmark: _Toc113700450][bookmark: _Toc113779108][bookmark: _Toc122767489][bookmark: _Toc122767732][bookmark: _Toc131409979][bookmark: _Toc187035546][bookmark: _Toc187054014]Part VII — Legal proceedings 
	[Heading inserted by No. 43 of 1987 s. 13.] 
[bookmark: _Toc93200967][bookmark: _Toc97006638][bookmark: _Toc100545240][bookmark: _Toc100716719][bookmark: _Toc102546308][bookmark: _Toc103141531][bookmark: _Toc105909143][bookmark: _Toc105922029][bookmark: _Toc106616867][bookmark: _Toc108848611][bookmark: _Toc109702894][bookmark: _Toc113700451][bookmark: _Toc113779109][bookmark: _Toc122767490][bookmark: _Toc122767733][bookmark: _Toc131409980][bookmark: _Toc187035547][bookmark: _Toc187054015][bookmark: _Toc402776438][bookmark: _Toc403985301][bookmark: _Toc59593075]Division 1 — General provisions
	[Heading inserted by No. 51 of 2004 s. 30.]
[bookmark: _Toc109702895][bookmark: _Toc187054016]52.	Prosecutions 
	(1)	Proceedings for an offence against this Act may be instituted by any person authorised in that behalf by the Commissioner.
	(2)	Subject to section 19(1) of the Children’s Court of Western Australia Act 1988, proceedings for an offence against this Act shall be heard and determined by a safety and health magistrate.
	(3)	Proceedings for an offence against this Act may be commenced at any time within 3 years after the offence was committed.
	[Section 52 inserted by No. 43 of 1987 s. 13; amended by No. 30 of 1995 s. 40; No. 63 of 1998 s. 5(1); No. 59 of 2004 s. 141.] 
[bookmark: _Toc402776439][bookmark: _Toc403985302][bookmark: _Toc59593076][bookmark: _Toc109702896][bookmark: _Toc187054017]53.	Evidentiary provisions 
	(1)	In proceedings for an offence against this Act an averment in the charge that at a particular time — 
	(a)	a particular place was a workplace;
	(b)	a particular person was an employer;
	(ba)	a particular person was an employer of particular persons;
	(bb)	a particular person was an employer at a particular workplace;
	(c)	a particular person had — 
	(i)	control of a particular workplace; or
	(ii)	control of the means of access to or egress from a particular workplace;
	(d)	a notice required under this Act to be given had not been given;
	(e)	a prescribed fee had not been paid;
	(f)	a particular person was an inspector or a restricted inspector under section 42A,
		is, in the absence of evidence to the contrary, taken to be proved.
	(2)	The person commencing a prosecution for an offence against this Act is taken to be authorised under section 52(1) to commence the prosecution, in the absence of evidence to the contrary.
	(3)	In proceedings for an offence against this Act, production of a copy of — 
	(a)	a code of practice;
	(b)	an Australian Standard; or
	(c)	an Australian/New Zealand Standard,
		purporting to be certified by the Commissioner to be a true copy as at any date or during any period is, without proof of the signature of the Commissioner, sufficient evidence of the contents of the code of practice or Standard as at that date or during that period.
	[Section 53 inserted by No. 43 of 1987 s. 13; amended by No. 30 of 1995 s. 41; No. 10 of 1998 s. 56; No. 51 of 2004 s. 111; No. 84 of 2004 s. 80.] 
[bookmark: _Toc109702897][bookmark: _Toc187054018][bookmark: _Toc402776442][bookmark: _Toc403985304][bookmark: _Toc59593078]54.	General penalty
		If a person commits an offence against this Act for which a penalty is not otherwise provided, the person is liable to a level one penalty.
	[Section 54 inserted by No. 51 of 2004 s. 31.]
[54AA.	Repealed by No. 51 of 2004 s. 32.]
[bookmark: _Toc402776441][bookmark: _Toc403985305][bookmark: _Toc59593079][bookmark: _Toc109702898][bookmark: _Toc187054019]54A. 	Continuing offences 
	(1)	Where an offence is committed by a person by reason of the contravention of a provision of this Act under which the person is required or directed to do any act or thing, or to refrain from doing any act or thing, that offence is taken to continue so long as the act or thing so required or directed remains undone, or continues to be done, as the case may be.
	(2)	Where an offence is taken to continue, the person that committed the offence, whether by act or omission, commits an additional offence on each day during which the offence is taken to continue after notice of the offence has been given by or on behalf of an inspector to the offender, and is liable to a fine not exceeding — 
	(a)	$200, where the offence is committed by a person as an employee;
	(b)	$1 000, where the offence is committed by an individual and paragraph (a) does not apply; and
	(c)	$2 000, where the offence is committed by a body corporate,
		for every day on which the offence is so continued.
	[Section 54A inserted by No. 30 of 1995 s. 42; amended by No. 51 of 2004 s. 33 and 103.] 
[bookmark: _Toc402776443][bookmark: _Toc403985306][bookmark: _Toc59593080][bookmark: _Toc109702899][bookmark: _Toc187054020]54B. 	Appeals 
	(1)	Part 2 of the Criminal Appeals Act 2004 applies in respect of decisions of a safety and health magistrate made under section 52.
	(2)	A party to proceedings before a safety and health magistrate, other than proceedings referred to in section 52, may, by leave of the Supreme Court, appeal to the Supreme Court on a question of law against a determination or decision of the safety and health magistrate.
	(3)	An appeal or an application for leave to appeal to the Supreme Court under subsection (2) shall be brought in the manner and in the time prescribed by rules made by the Supreme Court and shall be heard and determined by a single judge of the Supreme Court.
	(4)	Without limiting the rules of the Supreme Court, where an appeal under subsection (2) has commenced, the court — 
	(a)	may suspend the operation or effect of the determination or decision appealed against until the appeal is determined or is withdrawn; and
	(b)	may revoke any such suspension.
	[Section 54B inserted by No. 30 of 1995 s. 42; amended by No. 59 of 2004 s. 141; No. 84 of 2004 s. 78.] 
[bookmark: _Toc402776444][bookmark: _Toc403985307][bookmark: _Toc59593081][bookmark: _Toc109702900][bookmark: _Toc187054021]55.	Offences by bodies corporate 
	(1)	Where a body corporate is guilty of an offence under this Act and it is proved that the offence occurred with the consent or connivance of, or was attributable to any neglect on the part of, any director, manager, secretary or other officer of the body, or any person who was purporting to act in any such capacity he or she, as well as the body corporate, is guilty of that offence.
	(1a)	Despite subsection (1), if a body corporate is guilty of an offence under section 19A(1), 21A(1), 21C(1), 22A(1), 23AA(1), 23B(1) or 23H(1) the following provisions apply — 
	(a)	a person referred to in subsection (1) is guilty of that offence if it is proved that — 
	(i)	the offence was attributable to any neglect on the part of the person; or
	(ii)	the person consented to or connived in the acts or omissions to which section 18A(2)(a)(ii) applied that were proved against the body corporate,
		in circumstances where the person — 
	(iii)	knew that the contravention would be likely to cause the death of, or serious harm to, a person to whom a duty was owed; but
	(iv)	acted or failed to act as mentioned in subparagraph (i) or (ii) in disregard of that likelihood; 
	(b)	if paragraph (a) does not apply, a person referred to in subsection (1) is guilty of an offence under section 19A(2), 21A(2), 21C(2), 22A(2), 23AA(2), 23B(2) or 23H(2), as the case may require, if it is proved that the offence of the body corporate — 
	(i)	occurred with the consent or connivance of the person; or 
	(ii)	was attributable to any neglect on the part of the person.
	(1b)	A person convicted of an offence by virtue of subsection (1) or (1a) is liable to the penalty to which an individual who is convicted of that offence is liable.
	(2)	Where the affairs of a body corporate are managed by its members, subsections (1) and (1a) shall apply in relation to the acts and defaults of a member in connection with his or her functions of management as if he or she were a director of the body corporate.
	[Section 55 inserted by No. 43 of 1987 s. 13; amended by No. 51 of 2004 s. 34, 102(1) and (2).] 
[bookmark: _Toc109702901][bookmark: _Toc187054022][bookmark: _Toc88990702][bookmark: _Toc89568264]55A.	No double jeopardy
		A person is not liable to be punished twice under this Act in respect of any act or omission.
	[Section 55A inserted by No. 51 of 2004 s. 35.]
[bookmark: _Toc93200975][bookmark: _Toc97006646][bookmark: _Toc100545248][bookmark: _Toc100716727][bookmark: _Toc102546316][bookmark: _Toc103141539][bookmark: _Toc105909151][bookmark: _Toc105922037][bookmark: _Toc106616875][bookmark: _Toc108848619][bookmark: _Toc109702902][bookmark: _Toc113700459][bookmark: _Toc113779117][bookmark: _Toc122767498][bookmark: _Toc122767741][bookmark: _Toc131409988][bookmark: _Toc187035555][bookmark: _Toc187054023]Division 2 — Criminal proceedings against the Crown
	[Heading inserted by No. 51 of 2004 s. 36.]
[bookmark: _Toc109702903][bookmark: _Toc187054024]55B.	Crown may be prosecuted
		The Crown in any capacity may, in accordance with this Division, be prosecuted for an offence against this Act.
	[Section 55B inserted by No. 51 of 2004 s. 36.]
[bookmark: _Toc109702904][bookmark: _Toc187054025]55C.	Prosecution against body corporate
	(1)	Where the act or omission constituting the offence is alleged against a body corporate that is an agent of the Crown, the prosecution proceedings are to be taken against the body corporate.
	(2)	Subsection (1) includes a case where — 
	(a)	a body corporate is the successor in law, as defined in section 55F(1), of an agency or department; or
	(b)	a body corporate is determined under section 55F(3).
	[Section 55C inserted by No. 51 of 2004 s. 36.]
[bookmark: _Toc109702905][bookmark: _Toc187054026]55D.	Prosecution in other cases
	(1)	Where — 
	(a)	the act or omission constituting the offence is alleged against an agency or department that is an agent of the Crown (the “responsible agency”); and
	(b)	section 55C does not apply,
		the prosecution proceedings are to be taken against the Crown.
	(2)	For the purposes of subsection (1) the WA Police is to be treated as an agency of the Crown.
	(3)	Proceedings referred to in subsection (1) may be brought against the Crown under the title “State of Western Australia”.
	[Section 55D inserted by No. 51 of 2004 s. 36.]
[bookmark: _Toc109702906][bookmark: _Toc187054027]55E.	Provisions applicable to responsible agency
	(1)	In this section — 
	“chief executive” means the person who is for the time being responsible for the day to day administration of a responsible agency;
	“prosecution proceedings” means proceedings referred to in section 55D(1).
	(2)	For the purposes of prosecution proceedings — 
	(a)	the responsible agency — 
	(i)	is to be specified in the charge for the offence;
	(ii)	is entitled to act for the Crown in the proceedings; and
	(iii)	subject to any rules of court, has the procedural rights and obligations of the Crown as the defendant in the proceedings;
		and
	(b)	the complainant may during the proceedings, with the leave of the court, substitute another responsible agency for the agency in the proceedings.
	(3)	In prosecution proceedings a person authorised by the chief executive of the responsible agency concerned may act on behalf of the agency, and it is not necessary for proof to be given of the authority of the person to do so.
	(4)	It is sufficient service of a document required to be served on a responsible agency for the purposes of prosecution proceedings if the document — 
	(a)	is delivered to a person who is or appears to be the chief executive of the responsible agency, or a person acting as such, at a place of business of the responsible agency; or
	(b)	is sent by prepaid letter addressed and posted to the responsible agency at its principal place of business in the State.
	[Section 55E inserted by No. 51 of 2004 s. 36.]
[bookmark: _Toc109702907][bookmark: _Toc187054028]55F.	Proceedings where agency has ceased to exist
	(1)	In this section — 
	“successor in law”, in relation to an agency or department, means — 
	(a)	the sole successor; or
	(b)	if there is more than one successor, the one that has the relevant functions formerly vested in the agency or department.
	(2)	If an agency or department referred to in section 55D(1)(a) — 
	(a)	has ceased to exist; but
	(b)	has a successor in law to which section 55C(2) does not apply,
		the successor in law is the responsible agency for the purposes of section 55D(1).
	(3)	If an agency or department referred to in section 55D(1)(a) — 
	(a)	has ceased to exist; and 
	(b)	either — 
	(i)	it has no apparent successor in law; or
	(ii)	there is doubt as to which agency or department has the relevant functions, 
		the responsible agency for the purposes of that section is such agency of the Crown as the Minister determines.
	[Section 55F inserted by No. 51 of 2004 s. 36.]
[bookmark: _Toc109702908][bookmark: _Toc187054029]55G.	Penalties in proceedings against the Crown
	(1)	In subsection (3)(b) — 
	“successor in law”, in relation to an agency or department, means — 
	(a)	the successor in law as defined in section 55F(1); or
	(b)	the agency of the Crown determined under section 55F(3).
	(2)	The penalty that may be imposed on the Crown if it is convicted of an offence against this Act in proceedings referred to in section 55D(1) is the penalty applicable to a body corporate.
	(3)	In proceedings referred to in section 55D(1), a higher penalty may be imposed for an offence involving a responsible agency on the ground that it is a subsequent offence, only if the acts or omissions constituting the previous offence or offences were those of — 
	(a)	the same responsible agency; or 
	(b)	a responsible agency of which it is the successor in law.
	(4)	A penalty imposed in proceedings referred to in section 55D(1) cannot be enforced under the Fines, Penalties and Infringement Notices Enforcement Act 1994.
	[Section 55G inserted by No. 51 of 2004 s. 36.]
[bookmark: _Toc93200982][bookmark: _Toc97006653][bookmark: _Toc100545255][bookmark: _Toc100716734][bookmark: _Toc102546323][bookmark: _Toc103141546][bookmark: _Toc105909158][bookmark: _Toc105922044][bookmark: _Toc106616882][bookmark: _Toc108848626][bookmark: _Toc109702909][bookmark: _Toc113700466][bookmark: _Toc113779124][bookmark: _Toc122767505][bookmark: _Toc122767748][bookmark: _Toc131409995][bookmark: _Toc187035562][bookmark: _Toc187054030]Division 3 — Undertaking by offender in lieu of payment of fine
	[Heading inserted by No. 51 of 2004 s. 36.]
[bookmark: _Toc109702910][bookmark: _Toc187054031]55H.	Terms used in this Division
		In this Division — 
	“convicted” means found guilty of an offence, whether after a plea of guilty or otherwise;
	“court” means a safety and health magistrate exercising jurisdiction under section 51C(1)(b);
	“relevant offence” means an offence against — 
	(a)	section 24(4), 30(7), 35(4), 38(2), 39(3), 45(5), 47(1), 48(4), (5) or (6) or 49(5) or (6); or
	(b)	the regulations.
	[Section 55H inserted by No. 51 of 2004 s. 36.]
[bookmark: _Toc109702911][bookmark: _Toc187054032]55I.	Court may allow offender to make election
	(1)	Where — 
	(a)	a person (the “offender”) is convicted of one or more relevant offences; and
	(b)	the court has fined the offender,
		the court may, subject to subsection (2), make an order allowing the offender to elect either — 
	(c)	to pay the fine or fines; or 
	(d)	as an alternative, to enter into an undertaking with the Commissioner under section 55M not later than a day specified by the court.
	(2)	A court is not to make an order under this section unless the court is satisfied that — 
	(a)	the breach of the relevant offence did not result in physical harm to any person;
	(b)	the offender wishes an order to be made and the complainant does not oppose that being done;
	(c)	the offender and the Commissioner are likely to reach agreement on the provisions of the proposed undertaking within the time that the court proposes to specify under subsection (1)(d); and
	(d)	the cost to the offender of complying with the proposed undertaking will be substantially equivalent to the amount of the fine or fines imposed.
	(3)	After the court has fined the offender, the court may adjourn the proceedings to allow — 
	(a)	the offender time to consider whether the offender wishes an order to be made; and
	(b)	the complainant time to consider whether to oppose that being done,
		as mentioned in subsection (2)(b).
	(4)	Nothing in this Division limits the powers of a court under the Sentencing Act 1995.
	[Section 55I inserted by No. 51 of 2004 s. 36.]
[bookmark: _Toc109702912][bookmark: _Toc187054033]55J.	Making of election
	(1)	An election is made, pursuant to an order under section 55I(1), by the offender — 
	(a)	lodging an election in writing with the clerk of the court in which the order was made; and 
	(b)	serving a copy of the election on the Commissioner,
		not later than 28 days after the day on which the order was made.
	(2)	If — 
	(a)	an order is made under section 55I(1); but
	(b)	the offender fails to make an election in accordance with subsection (1),
		the offender is taken, at the expiry of the period mentioned in subsection (1), to have elected to pay the fine or fines.
	[Section 55J inserted by No. 51 of 2004 s. 36.]
[bookmark: _Toc109702913][bookmark: _Toc187054034]55K.	Failure to enter into undertaking
		An election under section 55J to enter into an undertaking lapses if the undertaking is for any reason not entered into before the time allowed under section 55I(1)(d).
	[Section 55K inserted by No. 51 of 2004 s. 36.]
[bookmark: _Toc109702914][bookmark: _Toc187054035]55L.	Time for payment of fines
	(1)	The liability of the offender to pay the fine or fines in connection with which an order is made under section 55I(1) is suspended by the making of the order.
	(2)	If the offender elects to pay the fine or fines, for the purposes of section 32 of the Fines, Penalties and Infringement Notices Enforcement Act 1994 the fine or fines are taken to have been imposed on the day on which the election is made.
	(3)	If the offender is taken by section 55J(2) to have elected to pay the fine or fines, for the purposes of the section referred to in subsection (2) the fine or fines are taken to have been imposed at the time mentioned in section 55J(2).
	(4)	If — 
	(a)	the offender elects to enter into an undertaking; but
	(b)	the election lapses under section 55K,
		for the purposes of the section referred to in subsection (2) the fine or fines are taken to have been imposed on the day specified under section 55I(1)(d).
	[Section 55L inserted by No. 51 of 2004 s. 36.]
[bookmark: _Toc109702915][bookmark: _Toc187054036]55M.	Nature and terms of undertaking
	(1)	An undertaking for the purposes of this Division is a document by which the offender gives undertakings to the Commissioner that the offender will — 
	(a)	take the action specified in the undertaking; 
	(b)	bear the costs and expenses of doing so; and
	(c)	complete all of the required action not later than a day specified in the document.
	(2)	The action required to be taken by the offender is to come within the provisions described in section 55N(2) or (3).
	(3)	The provisions of the undertaking are to be such as are agreed between the Commissioner and the offender.
	(4)	The Commissioner is to furnish a copy of an undertaking, and of any amendment made under section 55Q, to the court concerned.
	[Section 55M inserted by No. 51 of 2004 s. 36.]
[bookmark: _Toc109702916][bookmark: _Toc187054037]55N.	What may be included in undertaking
	(1)	In this section — 
	“specified” means specified in the undertaking.
	(2)	An undertaking is to provide for the offender to do one or more of the following — 
	(a)	to take specified steps for the improvement of occupational safety and health — 
	(i)	at a specified workplace; or 
	(ii)	in connection with the business or operations of the offender;
	(b)	to take specified steps to publicise details of — 
	(i)	any specified offence; 
	(ii)	its consequences; 
	(iii)	the amount of the fine or fines imposed and the fact that the undertaking has been entered into under this Division; or 
	(iv)	any other related matter;
	(c)	to remedy any consequence of a specified offence, so far as it is practicable to do so, but not in a way that is excluded by subsection (4);
	(d)	to carry out a specified project or activity for the improvement of occupational safety and health — 
	(i)	in the community;
	(ii)	in a particular section of the community; or
	(iii)	in connection with a particular kind of activity in the State.
	(3)	The Commissioner may require that an undertaking contain any incidental or supplementary provision that the Commissioner considers necessary or expedient to achieve its purpose, including provision for — 
	(a)	the reporting of matters; and
	(b)	providing proof of compliance,
		to the Commissioner.
	(4)	An undertaking cannot provide for the offender to take any action — 
	(a)	that the offender has a duty to take in order to comply with any provision of this Act; or
	(b)	for the taking of which an improvement notice or a prohibition notice could be issued.
	[Section 55N inserted by No. 51 of 2004 s. 36.]
[bookmark: _Toc109702917][bookmark: _Toc187054038]55O.	Effect of undertaking
		The liability of the offender to pay the fine or fines in connection with which the undertaking is given — 
	(a)	is suspended by the giving of the undertaking; and
	(b)	is cancelled by the full discharge of the offender’s obligations under the undertaking.
	[Section 55O inserted by No. 51 of 2004 s. 36.]
[bookmark: _Toc109702918][bookmark: _Toc187054039]55P.	Failure to comply with undertaking
	(1)	An offender commits an offence if the offender fails to fully discharge the obligations under an undertaking before the day specified in the undertaking in accordance with section 55M(1)(c).
	(2)	A court that convicts an offender of an offence against subsection (1) must order that the fine or fines to which the undertaking relates be paid in addition to any penalty imposed for the offence against subsection (1).
	(3)	For the purposes of section 32 of the Fines, Penalties and Infringement Notices Enforcement Act 1994, the fine or fines to which an order under subsection (2) applies are taken to be imposed on the day on which that order is made.
	[Section 55P inserted by No. 51 of 2004 s. 36.]
[bookmark: _Toc109702919][bookmark: _Toc187054040]55Q.	Amendment of undertaking
		An undertaking may be amended by an instrument in writing signed by the offender and the Commissioner.
	[Section 55Q inserted by No. 51 of 2004 s. 36.]
[bookmark: _Toc109702920][bookmark: _Toc187054041]55R.	Undertaking may be published
		The Commissioner may cause an undertaking to be published in any manner the Commissioner thinks fit including — 
	(a)	by publication in a newspaper; or
	(b)	by posting a copy of the undertaking on an internet website maintained by the Commissioner.
	[Section 55R inserted by No. 51 of 2004 s. 36.]
[bookmark: _Toc93200994][bookmark: _Toc97006665][bookmark: _Toc100545267][bookmark: _Toc100716746][bookmark: _Toc102546335][bookmark: _Toc103141558][bookmark: _Toc105909170][bookmark: _Toc105922056][bookmark: _Toc106616894][bookmark: _Toc108848638][bookmark: _Toc109702921][bookmark: _Toc113700478][bookmark: _Toc113779136][bookmark: _Toc122767517][bookmark: _Toc122767760][bookmark: _Toc131410007][bookmark: _Toc187035574][bookmark: _Toc187054042]Part VIII — Miscellaneous 
	[Heading inserted by No. 43 of 1987 s. 13.] 
[bookmark: _Toc402776445][bookmark: _Toc403985308][bookmark: _Toc59593082][bookmark: _Toc109702922][bookmark: _Toc187054043]56.	Discrimination 
	(1)	If an employer or prospective employer in any way treats an employee or prospective employee less favourably than would otherwise be the case for the dominant or substantial reason that the employee or prospective employee — 
	(a)	is or has been a member of a safety and health committee;
	(b)	performs or has performed any function as a member of a safety and health committee;
	(c)	gives or has given assistance or information to an inspector, safety and health representative or any member of a safety and health committee; or
	(d)	makes or has made a complaint in relation to safety or health to — 
	(i)	the Commissioner;
	(ii)	an inspector;
	(iii)	a person who is or was his or her employer or fellow employee;
	(iv)	a safety and health representative; or 
	(v)	a member of a safety and health committee,
		the employer or prospective employer commits an offence.
	(2)	A trade union that in any way treats a person less favourably than it otherwise would for the dominant or substantial reason of the manner in which he or she performs or has performed any function as a safety and health representative or a member of a safety and health committee commits an offence.
	[Section 56 inserted by No. 43 of 1987 s. 13; amended by No. 30 of 1995 s. 43 and 47; No. 51 of 2004 s. 56, 99, 102(1) and 112.] 
[bookmark: _Toc402776446][bookmark: _Toc403985309][bookmark: _Toc59593083][bookmark: _Toc109702923][bookmark: _Toc187054044]57.	Codes of practice 
	(1)	For the purpose of providing practical guidance to employers, selfemployed persons, employees, and other persons that are subject to a duty under Part III of this Act, the Minister may, upon the recommendation of the Commission, approve any code of practice.
	(2)	A code of practice may consist of any code, standard, rule, specification or provision relating to occupational safety or health that is prepared by the Commission or any other body and may incorporate by reference any other such document either as it is in force at the time the code of practice is approved or as it may from time to time thereafter be amended.
	(3)	The Minister may, upon the recommendation of the Commission, approve any revision of the whole or any part of a code of practice or revoke the approval of a code of practice.
	(4)	The Minister shall cause to be published in the Government Gazette notice of every approval or revocation under this section and the approval or revocation comes into force on the day of such publication.
	(5)	The Minister shall cause a copy of every code of practice, and any document incorporated in it by reference, and any revision or revocation of a code of practice to be laid before each House of Parliament within 14 sitting days of such House.
	(6)	The Minister shall cause a copy of every code of practice, including any revision thereof and any document incorporated in it by reference, to be made available, without charge, for public inspection.
	(7)	A person is not liable to any civil or criminal proceedings by reason only that the person has not complied with a provision of a code of practice.
	(8)	Where it is alleged in a proceeding under this Act that a person has contravened a provision of this Act or the regulations in relation to which a code of practice was in effect at the time of the alleged contravention — 
	(a)	the code of practice is admissible in evidence in that proceeding; and
	(b)	demonstration that the person complied with the provision of the Act or regulations whether or not by observing that provision of the code of practice is a satisfactory defence.
	[Section 57 inserted by No. 43 of 1987 s. 13; amended by No. 30 of 1995 s. 44 and 47; No. 51 of 2004 s. 100.] 
[bookmark: _Toc109702924][bookmark: _Toc187054045][bookmark: _Toc402776447][bookmark: _Toc403985310][bookmark: _Toc59593084]57A.	Visitors to comply with directions
	(1)	In this section — 
	“authorised person”, in relation to a workplace, means — 
	(a)	an employer of any employee at the workplace, including a person that is an employer by operation of section 23D, 23E or 23F;
	(b)	any selfemployed person carrying out work at the workplace; and
	(c)	a person at the workplace who has the management and control of — 
	(i)	the workplace; or 
	(ii)	the work being carried out at the workplace;
	“conduct” includes a failure to do a particular act or thing;
	“employee” includes a person who is an employee by operation of section 23D, 23E or 23F.
	(2)	Subsection (3) applies if — 
	(a)	a person (a “visitor”) is at a workplace otherwise than in the capacity of — 
	(i)	an employer; 
	(ii)	an employee; 
	(iii)	a selfemployed person; or 
	(iv)	a person having control, to any extent, of the workplace;
		and
	(b)	an authorised person believes on reasonable grounds that — 
	(i)	any conduct of the visitor at the workplace; or 
	(ii)	the presence of the visitor in the workplace or in a particular part of the workplace,
		constitutes a hazard to any person.
	(3)	The authorised person may direct the visitor — 
	(a)	to immediately cease engaging in the conduct concerned; or
	(b)	to immediately leave the workplace and not to return as a visitor to the workplace until permitted by the authorised person to do so.
	(4)	A person who, without reasonable excuse, fails to comply with a direction given to the person under subsection (3) commits an offence.
	[Section 57A inserted by No. 51 of 2004 s. 113.]
[bookmark: _Toc109702925][bookmark: _Toc187054046]58.	Governor may transfer administration of certain laws to Minister 
	(1)	For the purposes of facilitating the coordination of the administration of laws relating to occupational safety and health, where the Governor is of the opinion that — 
	(a)	any law or a provision of a law relates to occupational safety and health and that law or that provision is administered by a Minister other than the Minister charged with the administration of this Act the Governor may by order transfer the administration of that law or that provision to the Minister;
	(b)	any law or provision of a law not relating to occupational safety and health that is administered by the Minister refers to an officer of the department the Governor may order that the reference shall be read and construed as a reference to an officer specified in the order,
		and any such order shall have effect accordingly.
	(2)	An order made under subsection (1) may be amended or revoked by the Governor.
	(3)	An order made under subsection (1) or subsection (2) shall be published in the Government Gazette and shall be laid before each House of Parliament within 14 sitting days of such House.
	(4)	An order under this section may provide for the transfer of any function imposed by the transferred law from the officer or authorised person specified in that law to an officer of the department who has the relevant qualifications and whose office or designation is specified in the order and any duty or power conferred by or under the transferred law may be carried out or exercised by the officer so specified and any direction or order given by the officer so specified under or for the purposes of the transferred law shall have effect accordingly.
	(5)	A transferred law is deemed to be a prescribed law for the purposes of section 14(1)(b)(ii).
	[Section 58, formerly section 19, renumbered as section 58 by No. 43 of 1987 s. 14; amended by No. 30 of 1995 s. 47.] 
[bookmark: _Toc402776448][bookmark: _Toc403985311][bookmark: _Toc59593085][bookmark: _Toc109702926][bookmark: _Toc187054047]59.	Liability of members 
		A person who is or has been Commissioner or member or acting member of the Commission or an inspector is not personally liable for anything done or omitted in good faith in, or in connection with, the exercise or purported exercise of any power conferred, or the carrying out of any duty or function imposed on the Commissioner, the Commission or an inspector, as the case requires, under this Act.
	[Section 59, formerly section 20, renumbered as section 59 and amended by No. 43 of 1987 s. 15.] 
[bookmark: _Toc402776449][bookmark: _Toc403985312][bookmark: _Toc59593086][bookmark: _Toc109702927][bookmark: _Toc187054048]60.	Regulations 
	(1)	The Governor may make regulations prescribing all matters that are necessary or convenient to be prescribed for giving effect to the purposes of this Act.
	(2)	Without affecting the generality of subsection (1), the Governor may make regulations — 
	(a)	requiring a reference in a transferred law to be read and construed in the manner specified in the regulations;
	(b)	containing such provisions as in the opinion of the Governor are necessary or convenient for the purpose of dealing with matters that are incidental to or consequential on the making of an order under section 58 and of a regulation made pursuant to paragraph (a), including provisions of a savings or transitional nature.
	(3)	A provision of a regulation made under subsection (2) may take effect on and from a day that is earlier than the day on which the regulation is published in the Government Gazette.
	(4)	To the extent to which a provision of a regulation made under this section takes effect on and from a day that is earlier than the day on which it is published in the Government Gazette, the provision does not operate — 
	(a)	to affect, in a manner prejudicial to any person (other than the State or a public authority), the rights of that person existing before that day of publication; or
	(b)	to impose a liability on any person (other than the State or a public authority) in respect of anything done or omitted to be done before that day of publication.
	(5)	Without affecting the generality of subsection (1) regulations may be made with respect to any of the matters specified in the Schedule.
	(6)	Regulations made under this Act may provide that contravention of a regulation constitutes an offence and provide for penalties not exceeding — 
	(a)	in the case of an offence committed by a person as an employee — 
	(i)	for a first offence, a fine of $5 000; and
	(ii)	for a subsequent offence, a fine of $6 250; 
	(b)	in the case of an offence committed by an individual where paragraph (a) does not apply — 
	(i)	for a first offence, a fine of $25 000; and
	(ii)	for a subsequent offence, a fine of $31 250;
		or
	(c)	in the case of an offence committed by a body corporate — 
	(i)	for a first offence, a fine of $50 000; and 
	(ii)	for a subsequent offence, a fine of $62 500,
		and if the offence is a continuing one a further penalty not exceeding — 
	(d)	$200, in the case of an offence committed by a person as an employee;
	(e)	$1 000, in the case of an offence committed by an individual where paragraph (d) does not apply; and
	(f)	$2 000, in the case of an offence committed by a body corporate,
		for each day or part of a day during which the offence continues after notice of the offence has been given by or on behalf of an inspector to the offender.
	[Section 60, formerly section 21, renumbered as section 60 and amended by No. 43 of 1987 s. 16; No. 30 of 1995 s. 45; No. 51 of 2004 s. 37.] 
[bookmark: _Toc402776450][bookmark: _Toc403985313][bookmark: _Toc59593087][bookmark: _Toc109702928][bookmark: _Toc187054049]61.	Review of Act 
	(1)	The Minister shall carry out a review of the operations of this Act on every fifth anniversary of the commencement of this Act and in the course of such review the Minister shall consider and have regard to — 
	(a)	the attainment of the objects of this Act;
	(b)	the administration of the Acts and laws relating to occupational safety and health administered by the Minister;
	(c)	the effectiveness of the operations of the Commission, any advisory committees and the department;
	(d)	the need for the continuation of the Commission and any committees established under this Act;
	(e)	such other matters as appear to him or her to be relevant.
	(2)	The Minister shall prepare a report based on his or her review of this Act and shall, as soon as is practicable after its preparation, cause the report to be laid before each House of Parliament.
	[Section 61, formerly section 22, renumbered as section 61 by No. 43 of 1987 s. 17; amended by No. 30 of 1995 s. 47; No. 51 of 2004 s. 102(2) and (3).] 
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[bookmark: _Toc109702930][bookmark: _Toc187054051]Subject matter for regulations
	1.	Safety and health standards or procedures to be complied with — 
	(a)	at any workplace;
	(b)	in the performance of any work;
	(c)	in the use, cleaning, maintenance, disposal or transportation of any plant;
	(d)	in the use, handling, treatment, removal, processing, storing, transport or disposal of any substance;
	(e)	in the design, manufacture, importing or supplying of any plant;
	(f)	in the design, manufacture, importing or supplying of any substance; or
	(g)	in the design or construction of any building or structure, including a temporary structure.
	1A.	The imposition of duties on persons in relation to — 
	(a)	the identification of hazards at workplaces;
	(b)	the assessment of risks resulting from such hazards; and 
	(c)	the taking of remedial or other action.
	2. 	The safeguarding, siting, installing, testing, altering, repairing, maintaining or dismantling of any plant.
	3. 	The testing, analysis, labelling or marking of any plant or substance.
	4. 	The registration or licensing of — 
	(a)	any work, plant, process, substance or workplace;
	(b)	any person carrying out any kind of work,
		by the Commissioner or any other prescribed person or authority.
	4A.	Duties to be observed by — 
	(a)	the owner; or 
	(b)	a person having the control,
		of plant used at a workplace.
	5. 	The issuing of certificates of competency or provisional certificates of competency for persons engaged in prescribed work and for the duration, variation, suspension or cancellation of such certificates.
	6. 	The prohibition of the carrying on of prescribed activities at workplaces or the performance of prescribed work except by or under the supervision of persons with prescribed qualifications, training or experience.
	6A. 	The prohibition of the use, handling, treatment, storage, transportation or disposal of any prescribed substance at a workplace.
	7. 	The taking of any measures or precautions to avoid any accident or dangerous occurrence at any workplace.
	8. 	The taking of any action in the event of any accident, injury, disease or dangerous occurrence.
	9. 	The monitoring by an employer of — 
	(a)	the health of the employees of the employer, subject to their consent; and
	(b)	working conditions at each workplace at which an employee of the employer, carries out work.
	10. 	The supply, use and maintenance of clothing and equipment for occupational safety or health purposes and the approval of such clothing and equipment for particular purposes.
	11. 	Firesafety rules and procedures and the provision and maintenance of fire protection equipment.
	12. 	The appointment of persons who are to be responsible for the supervision of occupational safety and health in prescribed circumstances or industries.
	13. 	The form and use of scaffolding, form work, false work and related equipment.
	14. 	The carriage and handling of cash.
	15. 	The provision of first aid facilities at workplaces and the standards for such facilities.
	16. 	The provision by an employer of suitably qualified persons who are available to advise the employer on matters concerning the safety and health of the employees of the employer.
	17. 	The medical examination of employees subject to their consent.
	18. 	The provision by employers or occupiers of prescribed facilities for the safety and health of persons at the workplace.
	19. 	The employment of young persons.
	20. 	The safety of persons in isolated or remote areas.
	21. 	Standards for the manual handling of loads by employees.
	22. 	The safety of persons in the vicinity of any workplace.
	23. 	The giving of notices, in specified circumstances, to the Minister, an inspector or other prescribed person or authority.
	24. 	The keeping and provision of records and returns for the purposes of this Act (including records relating to accidents and dangerous occurrences that occur at work and workrelated injuries suffered by employees).
	24A. 	The reporting of injuries incurred at workplaces, or diseases affecting employees at workplaces, other than injuries and diseases prescribed for the purposes of section 23I.
	25. 	The provision by an employer to the employees of the employer, in such languages as may be appropriate, of information relating to safety and health in connection with the work carried out by the employee.
	26. 	Procedures that are to be carried out on inspections under this Act.
	26A. 	The conduct of elections under this Act by secret ballot.
	[26B.	deleted]
	26C. 	The remuneration of agents for services performed in connection with appearances under section 51D.
	26D.	The establishment of safety and health committees by employers.
	27. 	Fees (including differential and periodic fees) for the purpose of this Act.
	28. 	Forms to be used for the purposes of this Act.
	29. 	The recovery of fees under this Act.
	30. 	Standards in relation to the use of any physical, biological, chemical or psychological hazard (including standards concerning exposure to any of those hazards).
	31. 	The approval of laboratories for the analysis of samples taken under this Act and the conduct of tests for the purposes of this Act.
[Schedule inserted by No. 43 of 1987 s. 18; amended by No. 30 of 1995 s. 46 and 47; No. 51 of 2004 s. 13, 57, 69(4), 101 and 114.]
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1	This is a compilation of the Occupational Safety and Health Act 1984 and includes the amendments made by the other written laws referred to in the following table 1a, 14.  The table also contains information about any reprint.
[bookmark: _Toc109702932][bookmark: _Toc187054053]Compilation table
	Short title
	Number and year
	Assent
	Commencement

	Occupational Health, Safety and Welfare Act 1984 4
	101 of 1984
	19 Dec 1984
	4 Apr 1985 (see s. 2 and Gazette 4 Apr 1985 p. 1241)

	Occupational Health, Safety and Welfare Amendment Act 1987
	43 of 1987
	6 Jul 1987
	16 Sep 1988 (see s. 2 and Gazette 16 Sep 1988 p. 3757)

	Occupational Health, Safety and Welfare Amendment Act (No. 2) 1987
	55 of 1987
	3 Nov 1987
	3 Nov 1987 (see s. 2)

	Reprint of the Occupational Health, Safety and Welfare Act 1984 as at 23 Jan 1989 (includes amendments listed above)

	Occupational Health, Safety and Welfare Amendment Act 1990
	84 of 1990
	17 Dec 1990
	14 Jan 1991

	Acts Amendment (Public Sector Management) Act 1994 s. 19
	32 of 1994
	29 Jun 1994
	1 Oct 1994 (see s. 2 and Gazette 30 Sep 1994 p. 4948)

	Mines Safety and Inspection Act 1994 s. 109
	62 of 1994
	7 Nov 1994
	9 Dec 1995 (see s. 2 and Gazette 8 Dec 1995 p. 5935)

	Occupational Safety and Health Legislation Amendment Act 1995 Pt. 2 5, 6
	30 of 1995
	11 Sep 1995
	1 Oct 1995 (see s. 2 and Gazette 15 Sep 1995 p. 4301)

	Reprint of the Occupational Safety and Health Act 1984 as at 16 Nov 1995 (includes amendments listed above)

	Sentencing (Consequential Provisions) Act 1995 Pt. 55
	78 of 1995
	16 Jan 1996
	4 Nov 1996 (see s. 2 and Gazette 25 Oct 1996 p. 5632)

	Industrial Relations Legislation Amendment and Repeal Act 1995 s. 67(5)
	79 of 1995
	16 Jan 1996
	16 Jan 1996 (see s. 3(1))

	Reprint of the Occupational Safety and Health Act 1984 as at 15 May 1996 (includes amendments listed above except those in the Sentencing (Consequential Provisions) Act 1995)

	Statutes (Repeals and Minor Amendments) Act (No. 2) 1998 s. 56
	10 of 1998
	30 Apr 1998
	30 Apr 1998 (see s. 2(1))

	Occupational Safety and Health (Validation) Act 1998 7, 8
	63 of 1998
	12 Jan 1999
	12 Jan 1999 (see s. 2)

	Reprint of the Occupational Safety and Health Act 1984 as at 22 Mar 1999 (includes amendments listed above)

	Occupational Safety and Health Amendment Act 2002 9
	54 of 2002
	3 Jan 2003
	s. 8: 3 Jan 2003 (see s. 2(2));
balance: 3 Jan 2004 (see s. 2(1))

	Statutes (Repeals and Minor Amendments) Act 2003 s. 87 10
	74 of 2003
	15 Dec 2003
	15 Dec 2003 (see s. 2)

	Occupational Safety and Health Legislation Amendment and Repeal Act 2004 Pt. 16 (other than s. 65, 66 and 68), Pt. 7 and s. 104114 11, 12, 13
	51 of 2004
	12 Nov 2004
	Act other than Pt. 4 and 6 and s. 105 and 106: 1 Jan 2005 (see s. 2 and Gazette 14 Dec 2004 p. 59996000);
Pt. 4 and 6 (other than s. 65, 66 and 68), s. 105 and 106: 4 Apr 2005 (see s. 2 and Gazette 14 Dec 2004 p. 59996000)

	Courts Legislation Amendment and Repeal Act 2004 s. 141
	59 of 2004
	23 Nov 2004
	1 May 2005 (see s. 2 and Gazette 31 Dec 2004 p. 7128)

	Mines Safety and Inspection Amendment Act 2004 s. 94
	68 of 2004
	8 Dec 2004
	4 Apr 2005 (see s. 2(1) and Gazette 11 Feb 2005 p. 695)

	Criminal Procedure and Appeals (Consequential and Other Provisions) Act 2004 s. 78 and 80
	84 of 2004
	16 Dec 2004
	2 May 2005 (see s. 2 and Gazette 31 Dec 2004 p. 7129 (correction in Gazette 7 Jan 2005 p. 53))

	Reprint 5: The Occupational Safety and Health Act 1984 as at 24 Jun 2005 (includes amendments listed above)

	Planning and Development (Consequential and Transitional Provisions) Act 2005 s. 15
	38 of 2005
	12 Dec 2005
	9 Apr 2006 (see s. 2 and Gazette 21 Mar 2006 p. 1078)


[bookmark: _Hlt507390729]1a	On the date as at which this compilation was prepared, provisions referred to in the following table had not come into operation and were therefore not included in this compilation.  For the text of the provisions see the endnotes referred to in the table.
[bookmark: _Toc109702933][bookmark: _Toc187054054]Provisions that have not come into operation
	Short title
	Number and year
	Assent
	Commencement

	Occupational Safety and Health Legislation Amendment and Repeal Act 2004 s. 65, 66 and 68 15
	51 of 2004
	12 Nov 2004
	To be proclaimed (see s. 2)

	Petroleum Legislation Amendment and Repeal Act 2005 s. 50 16
	13 of 2005
	1 Sep 2005
	To be proclaimed (see s. 2)

	Petroleum Amendment Act 2007 s. 101 17
	35 of 2007
	21 Dec 2007
	To be proclaimed (see s. 2(b))


2	Now see the Workplace Relations Act 1996 of the Commonwealth.
3	Under the Public Sector Management Act 1994 s. 112(2), a reference in a written law to the Public Service Commissioner is, unless the contrary intention appears or it is otherwise provided under the Acts Amendment (Public Sector Management) Act 1994, to be construed as if it had been amended to be a reference to the Minister for Public Sector Management (as defined in the Interpretation Act 1984).  This reference was amended under the Reprints Act 1984 s. 7(5)(a).
4	Now known as the Occupational Safety and Health Act 1984; short title changed (see note under s. 1).
5	The Occupational Safety and Health Legislation Amendment Act 1995 s. 49 is a transitional provision that is of no further effect.
6	The Occupational Safety and Health Legislation Amendment Act 1995 s. 50 is a transitional provision that is of no further effect. 
7	The Occupational Safety and Health (Validation) Act 1998 s. 4 reads as follows:
“
4.	Validation
	(1)	In this section — 
	“Commissioner” means — 
	(a)	the Commissioner for Occupational Health, Safety and Welfare within the meaning of the Occupational Health, Safety and Welfare Act 1984 as in force before 1 October 1995; or
	(b)	the WorkSafe Western Australia Commissioner within the meaning of the Occupational Safety and Health Act 1984 as in force on and from 1 October 1995.
	(2)	No act, matter or thing done before 8 October 1996 — 
	(a)	by or in respect of William Neil Bartholomaeus; or
	(b)	under the direction, authority or control or purported direction, authority or control of, or pursuant to a delegation or purported delegation made by, William Neil Bartholomaeus,
		in his capacity or purported capacity as Commissioner is, or ever has been, invalid by reason that there was a defect in his appointment as Commissioner, or that he had not been appointed at all.
	(3)	Each act, matter or thing referred to in subsection (2) is, and always has been, as valid, and effective and authorised by the principal Act as it would have been if William Neil Bartholomaeus had been duly appointed as Commissioner at the time the act, matter or thing was done, the direction, authority or control exercised or the delegation made.
”.
8	The Occupational Safety and Health (Validation) Act 1998 s. 5(2) reads as follows:
“
	(2)	Section 52(3) of the Occupational Safety and Health Act 1984, as inserted by subsection (1), applies in respect of an offence committed against that Act before the commencement of subsection (1) despite the fact that the time for commencing proceedings for that offence expired before the commencement of subsection (1).
”.
9	The Occupational Safety and Health Amendment Act 2002 s. 8 reads as follows:
“
[bookmark: _Toc29613100]8.	Election of safety and health representatives by police officers before the commencement of this Act
	(1)	In this section — 
	“commencement day” means the day on which this Act comes into operation;
	“police officer” has the same meaning as it has in section 3(1) of the Occupational Safety and Health Act 1984 on and after the commencement day;
	“transition period” means the period of 9 months ending immediately before the commencement day.
	(2)	The provisions listed in the Table to this subsection are to be treated as being in operation during the transition period for the purposes of allowing police officers to elect safety and health representatives for a workplace and for the training of those representatives during that period.
Table
	1.	This Act
	

	s. 4
	

	s. 5
	

	2.	Occupational Safety and Health Act 1984

	s. 3(1)
	s. 32(2)(b) and (c)

	s. 29
	s. 35(1)(e)

	s. 30
	s. 35(3)(b)

	s. 31
	s. 56(1)

	s. 32(1)
	

	3.	Occupational Safety and Health Regulations 1996

	r. 2.2
	


	(3)	The term of a safety and health representative elected before the commencement day begins, for the purpose of section 32(1) of the Occupational Safety and Health Act 1984, on the commencement day.
	(4)	Despite subsection (3), regulation 2.2(3) of the Occupational Safety and Health Regulations 1996 applies to a safety and health representative elected before the commencement day in relation to the first 12 months of being so elected.
”.
[bookmark: _Hlt4817960]10	The Statutes (Repeals and Minor Amendments) Act 2003 s. 87(6) reads as follows:
“
	(6)	The amendment made by subsection (5) to the name of the Commission referred to in that subsection does not affect the appointment of a member of that Commission who holds office immediately before the commencement of this section.
”.
11	The Occupational Safety and Health Legislation Amendment and Repeal Act 2004 s. 44 reads as follows:
“
44.	Saving provision for existing safety and health representatives
		The amendments made by section 43 do not affect the continuation in office of any safety and health representative who held office under Part IV of the Occupational Safety and Health Act 1984 immediately before the commencement of that section.
”.
12	The Occupational Safety and Health Legislation Amendment and Repeal Act 2004 s. 51 reads as follows:
“
51.	Savings and transitional provisions for existing safety and health committees
	(1)	The repeal of section 37 of the Occupational Safety and Health Act 1984 (the “OSH Act”) by section 50 does not affect the status of a safety and health committee that is in existence under the OSH Act immediately before that repeal.
	(2)	Any such committee is to be taken, after the commencement of section 50, to have been established under section 38 or 39B of the OSH Act inserted by section 50, as the case may be.
	(3)	If before the commencement of section 50 — 
	(a)	a request was made in respect of a workplace under section 36(1) of the OSH Act repealed by section 50; but
	(b)	a safety and health committee had not been established for the workplace under section 37 of the OSH Act so repealed,
		the duty of the employer under section 37 of the OSH Act to establish a safety and health committee for the workplace lapses on that commencement.
”.
13	The Occupational Safety and Health Legislation Amendment and Repeal Act 2004 Pt. 6 Div. 3 reads as follows:
“
Division 3 — Transitional provisions
71.	Existing referrals to safety and health magistrate
	(1)	A matter referred to a safety and health magistrate under the Occupational Safety and Health Act 1984 and not finally determined before the commencement of section 65 — 
	(a)	may continue to be dealt with; and
	(b)	any order made in such a proceeding may be appealed against or enforced,
		as if that section and section 68 had not been enacted.
	(2)	A determination or decision of a safety and health magistrate made before the commencement of section 65 may be the subject of — 
	(a)	an application for leave to appeal under section 54B(2) of the Occupational Safety and Health Act 1984 repealed by section 68; and 
	(b)	an appeal for which leave is granted under section 54B(2), 
		as if section 68 had not been enacted.
72.	Appeal proceedings in progress
	(1)	An application for leave to appeal made under section 54B(2) of the Occupational Safety and Health Act 1984 but not finally determined before the commencement of section 68, and an appeal for which leave is granted on such an application, may be dealt with and determined as if that section had not been enacted.
	(2)	An appeal brought under section 54B(2) of the Occupational Safety and Health Act 1984 but not finally determined before the commencement of section 68, may be dealt with and determined as if that section had not been enacted.
”.
14	The amendment in the Petroleum Safety Act 1999 Sch. 2 that was to amend this Act was repealed by the Petroleum Legislation Amendment and Repeal Act 2005 s. 51 before the amendment came into operation.
15	On the date as at which this compilation was prepared, the Occupational Safety and Health Legislation Amendment and Repeal Act 2004 s. 65, 66 and 68 had not come into operation.  They read as follows:
“
65.	Section 51C amended
	(1)	Section 51C(1) is amended by deleting paragraph (a) and “and” after that paragraph.
	(2)	Section 51C(2), (3) and (4) are repealed.
66.	Section 51D repealed
		Section 51D is repealed.
68.	Section 54B amended
		Section 54B(2), (3) and (4) are repealed.
    ”.
16	On the date as at which this compilation was prepared, the Petroleum Legislation Amendment and Repeal Act 2005 s. 50 had not come into operation.  It reads as follows:
“
[bookmark: _Toc80428059][bookmark: _Toc99357139][bookmark: _Toc99769638][bookmark: _Toc112746555]50.	Occupational Safety and Health Act 1984 amended
	(1)	The amendments in this section are to the Occupational Safety and Health Act 1984.
	(2)	Section 4(2) is repealed and the following section is inserted instead — 
“    
	(2)	Subject to this section and except as may be otherwise expressly provided by Parliament, this Act does not apply to or in relation to a workplace — 
	(a)	that is, or at which work is carried out on, a mine to which the Mining Act 1978, or the Mines Safety and Inspection Act 1994, applies;
	(b)	at which a petroleum operation, as defined in section 5(1) of the Petroleum Act 1967, is carried on;
	(c)	at which a pipeline operation, as defined in section 4(1) of the Petroleum Pipelines Act 1969, is carried on; or
	(d)	at which an offshore petroleum operation, as defined in section 4 of the Petroleum (Submerged Lands) Act 1982, is carried on.
    ”.
”.
17	On the date as at which this compilation was prepared, the Petroleum Amendment Act 2007 s. 101 had not come into operation.  It reads as follows:
“
[bookmark: _Toc185403668][bookmark: _Toc186515104]101.	Occupational Safety and Health Act 1984 amended
	(1)	The amendments in this section are to the Occupational Safety and Health Act 1984 as amended by the Petroleum Legislation Amendment and Repeal Act 2005.
	(2)	Section 4(2)(b) is amended as follows:
	(a)	after “petroleum operation” by inserting — 
		“    or geothermal energy operation    ”;
	(b)	by deleting “Petroleum Act 1967,” and inserting instead — 
“    
		Petroleum and Geothermal Energy Resources Act 1967,
    ”.
”.
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