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Western Australia

Transfer of Land Act 1893

An Act to consolidate the law relating to the simplification of the title
to and the dealing with estates in land.

1.

(1)

(2)

Short title

This Act may be cited as tieansfer of Land Act893™.
[Sectionl inserted by NaB1 of 1996 s4.]

Repeal and savings

The Acts mentioned in the First Schedule to this Act to the
extentto which the same are thereby expressed to be repealed
are hereby repealed. Provided that such repeal shall not affect
any appointment (including those of specially licensed
surveyors) declaration or any certified statement or list made or
any applicatiorpending or any registration effected or any
notice or certificate given or any memorandum entered or any
caveat lodged or any seal prepared or any title estate interest
claim right of dower or other right or power of attorney existing
or duly acquired uret the said Acts or any of them before the
commencement of this Act.

In all cases where in any Act instrument order decree rule
regulation or document whatsoever reference is made to
TheTransfer of Land Act874or to any Act or provision

hereby repaled such reference shall be construed and have
effect as if the same reference was made to the corresponding
provisions of this Act.
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3. Laws inconsistent not to apply to land under this Act

(1) Alllaws statutes Acts Ordinances rules regulations anctipea
whatsoever so far as inconsistent with this Act shall not apply or
be deemed to apply to land whether Crown, freehold or
leasehold which shall be under the operation of this Act.

(2) This Act does not—

(@) apply to the registration of rights ovand in respect of
minerals petroleum, geothermal energy or geothermal
energy resourcesy

(b) prevent or otherwise affect the system of registration
under other Acts of miningetroleum or geothermal
energyrights in respect of land whether Crowredhold
or leasehold.

(3) In subsectiorf2) —
figeothermal energy andfigeothermal energy resources

have the same meanings as they have iRP#te®leum and
Geothermal Energy Resources ABb67,

Aimining, petroleum or geothermal energy right® has the
same meaning as it has in ttend Administration
Act 1997

[Section3 amended by N&1 of 1997 s88; No. 28 of 2003
s.129(2); No.35 of 2007 s. 106.]

4. Terms used in this Act

(1) Inthe construction of this Act except where the subject or
context or the other provisions hereof require a different
construction—

Aannuitantd means the proprietor of an annuity or charge;

Aannuityd means a sum of money payable periodically and
charged on land under the operation of this Act by an
instrumenthereunder;

fiapproved formo, subject to sectioB1K, means a form
approved by the Registrar of Titles;
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Aauthorised land officero has the meaning given by thand
Administration Actl997,

AAuthority 0 means the Western Australian Land Information
Authority established by thieand Information Authority
Act2006sectionb;

ficarbon covenand, ficarbon covenant forno, ficarbon
right 6 andficarbon right form 0 have the same respective
meanings as they have in t@arbon Rights Ac2003

ficertificate of Crown land title © means certificate of Crown
land title within the meaning of tHeand Administration
Act1997

ficharged means—
(@) the instrument creating and charging an annuity; or

(b) subject to sectiod5(10) of theLand Administration
Act1997, a chargeeferred to in sectioh5(9)(b) of
that Act;

AiCrown lando has the same meaning as it has inLitued
Administration Actl997,

ACrown land leas® means lease of Crown land registered
under sectio1Q;

ACrown leasa means every lease or other holding of Crown
lands under theand Act18982 or any regulation thereby
repealed, granted for or extending over a periodyeess
or more;

fidealingo, in relation to Crown land, has the same meaning as it
has in thd.and Administration Actl997,

fAdigital title 6 means a certificate of title in a medium in which
the data comprising the certificate is stored and retrieved by
digital means;

fiencumbrance® includes all prior estates interests rights
claims and demands whichrcar may be had made or set
up in to upon or in respect of the land, and a dealing that is
registered under this Act;
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s. 4
fiendorsed includes anything written, noted or marked, by
means approved by the Registrar of Titles, upon or in any
document;
AExaminer of Titleso means a person who is an Examiner of
Titles under sectioB(1);
figrantdo means the grant by Her Majesty of land in fee and also
includes Crown leases;
figrantor 0 means the proprietor of land charged with the
payment of an annuity;
figraphico includes—
(@) a sketch plan in the possession of the Registrar;
(b) aplan or diagram lodged or deposited under this Act;
(c) aplan of survey of Crown land,
in such medium for the storage and retrieval of information
or combination of such media e Registrar approves;
fiinstrumento includes—
(@) adocument for the conveyance, assignment, transfer,
lease, sublease, mortgage or charge of freehold land;
(b) adocument creating an easement, profit a prendre or
restrictive covenant;
(c) acarborright form, carbon covenant form or tree
plantation agreement;
(d) adocument for—

(i) the transfer, mortgage or charge of a carbon
right, carbon covenant, plantation interest or
profit & prendre or for any other dealing in
relation to a carbon rightarbon covenant,
plantation interest or profit a prendre;

(i)  the extension of a carbon right, carbon
covenant or plantation interest;
(i)  the variation of a carbon covenant or tree
plantation agreement; or
page 4 Version 08-d0-01 As at 31 Mar 2008
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(iv) the surrender of a carbon right, loan
covenant or plantation interest;

(e) adocument lodged with a plan or diagram under
PartIVA for the purpose of creating an easement or
restrictive covenant under that Part; and

(H any other document for a dealing in relation to Crown
land;

fiinteresto, in relation to Crown land, has the same meaning as
it has in thd,and Administration Act997,

Ajudgeo means a judge of the Supreme Court of Western
Australia;

filando includes messuages, tenements and hereditaments
corporeal or incorporeal in freeldoand Crown land; and in
every certificate of title certificate of Crown land title and
qualified certificate of Crown land title transfer and lease
created and registered or issued or made under this Act
such word also includes all easements and apurtes
appertaining to the land therein described or reputed to be
part thereof or appurtenant thereto;

fimanagement body has the same meaning as it has in the
Land Administration Act997,

Aimetropolitan regiono has the meaning given to that term in
thePlanning and Development A2005sectiond;

fiMinister for Lands 0 means the Minister to whom the
administration of théand Administration Act997is
committed;

A rmisterial order ® means an order made by the Minister for
Lands under theand Administratbon Act1997

fipaper titled means a certificate of title in a paper medium;
fipersond includes a corporation whether aggregate or sole;

fiplantation interesto has the same meaning as it has in the
Tree Plantation Agreements A203

fiprofit a prendre o, in relation to—
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(@) Crown land, has the same meaning as it has in the
Land Administration Act997 or

(b) other land, includes profit & prendre referred to in
section34B of theConservation and Land
Management Act984or Part7 of theForest
Products Act200Q

Aproprietor 0 means—

(a) inrelation to freehold land, the owner, whether in
possession, remainder, reversion or otherwise, of land
or of a lease, mortgage or charge over land;

(aa) in relation to a carbon right, carbon covenant or
plantation interest, a person; or

(b) inrelation to Crown lane—

(i) the holder of an interest in Crown land; or
(i) a management body empowered under the
Land Administration Act997to grant or

enter into interests in Crown land or to deal
with or create any other right or title of a
proprietary nature in Crown land,

whose name appears in the Register as the proprietor of

that freehold land, carbon right, carbon covenant or

plantation interest, or the holder of that interest or power,
and includeshe donee of a power to appoint or dispose of
that ownership, interest or power;

Apublic authority 6 means—

(@) a Minister of the Crown in right of the State;

(b) any State Government department, State trading
concern, State instrumentality or Stagelacy; or

(c) any public statutory body, whether or not corporate,
established under a written law but not including a
local government;

page 6 Version 08-d0-01 As at 31 Mar 2008

Extract from www.slp.wa.gov.au, see that website for further information



Transfer of Land Act 1893

Aqualified certificate of Crown land title © means qualified
certificate of Crown land title within the meaning of the
Land Administration Act997

Aiqualified valuero means—

(@) inrelation to a certificate of the value of land that is
produced to the Registrar pursuant to a requirement
made by him before the expiration of d®nths from
the coming into operation tfie Land Valuers
Licensing Actl978° —

() aperson appointed as a sworn valuator under
the provisions of this Act as enacted before
the coming into operation of that Act; or

(i) aperson who is licensed under that Act;

(b) inrelation to a certifice of the value of land that is
produced to the Registrar pursuant to a requirement
made by him after the expiration of trfbnths from
the coming into operation of theand Valuers
Licensing Actl978° — a person who is licensed
under that Act;

fiRegisterd means the Register referred to in secti8n

firelevant graphico, in relation to a certificate of title, means a
graphic endorsed on, annexed to, referred to in or otherwise
linked or connected to, the certificate of title;

fireserved has the same meag as it has in theand
Administration Actl997,

fisettlement means any document under or by virtue of which
any land shall be so limited as to create partial or limited
estates or interests;

fisheriffd means the Sheriff of Western Australia and any
depuy sheriff appointed by the Sheriff of Western

Australia;
fistrata/survey-strata plano has the meaning that it has in the
Strata Titles Ac.985
As at 31 Mar 2008 Version 08-d0-01 page 7
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fisymboldo means a symbol approved by the Registrar under
sectiord8C;

fitransmissiond means the acquirementtbie ownership of
freehold land under the will of the proprietor or by descent
or by executors or administrators as such or under any
settlement;

fitree plantation agreemend means an agreement as defined in
theTree Plantation Agreements A003.
(1a) This Actapplies with such modifications—
(a) as are necessary or desirable; or
(b) as are prescribed,

or both, toCrownland.

(1b)  Without limiting the generality of subsecti¢ha), a reference in
this Act to —

(@) a certificate of tittedocument of title or muniment of
title includes, unless the contrary intention appears, a
reference to a certificate of Crown land title or qualified
certificate of Crown land title;

(b) a Crown grant includes, unless the contrary intention
appears, a refence to a certificate of title created and
registered on the registration of a transfer in fee simple
of the relevant parcel of Crown land;

(c) land, to freehold land or to land under the operation of
this Act includes, unless the contrary intentionespp,
a reference to Crown land;

(d) the Minister includes, unless the contrary intention
appears, a reference to the Minister for Lands;

(e) a person having an estate or interest in land includes,
unless the contrary intention appears, a referenee to

() a person having an interest in Crown land; and
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(1c)

(2)

3)

4A.

(1)

(i) a management body empowered undeitel
Administration ActLl997to grant or enter into
interests in Crown land;

or

() the exercise of rights by a proprietor of land to grant
leases, licences or mortgages of or over the land
includes, unless the contrary intention appears, a
reference to the exercise by a management body of
corresponding powers conferred on it under
sectian 46(3) or 59(5) of th&and Administration
Act1997

A word or expression which is defined in thend

Administration ActLl997has, unless the contrary intention
appears or the word or expression is otherwise defined in this
Act, the same meaning this Act as it has in that Act.

All land and every estate and interest in land under the operation
of The Transfer of Land Adi874and all instruments and

dealings affecting any such land estate or interest shall from the
commencement of this Act latkeemed to be under the operation

of this Act.

Il n this Act, a reference to a
easement of a type described in column 2 of Sché&xhile a
reference to the corresponding short form description of that
type of easement setit in column 1 of that Schedule.

[Section4 amended by 2 Edw. VII. N0 s.2 (as amended by
No.17 of 1950 s75); No.54 of 1909 s2; No.17 of 1950 s6;
No.56 of 1978 s4; No.126 of 1987 s33; N0.81 of 1996 s5
and 145(1); No31 of 1997 s89; No.34 of 2000 s72; No.59
of 2000 s51; No. 6 of 2003 g1; No. 56 of 2003 <.1; No. 59 of
2004 s.140; No.38 of 2005 s15; No.60 of 2006 s103.]

Certain provisions of this Act not to apply to Crown land

Subject to subsectiq2), this Act applies to Crown land in the
same way as it applies to freehold land.
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(2) Notwithstanding any other provision of this Act, secti@fas
48B, 70, 71B, 86, 222, 223 and 223A do not apply to Crown
land.

[Section4A inserted by N&B1 of 1997 s90.]
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Part| & Officers

5. Commissioner of Titles

(1) The Governor may designate a person to be the Commissioner
of Titles under this Act.

(2) A person cannot be the Commissioner of Titles unless
@ the person is a member of the Aut

(b) the person is a legal practitioner (as defined in_tgal
Practice Act2003, or a barrister or solicitor of the
Supreme Court of another State or a Territory, of not
lessthanyear s’ standing and practice.

(3) When theLand Information Authority AQ006section104(1)
comes into operatiohthe person who, immediately before then,
is the Commissioner of Titles becomes the Commissioner of
Titles as if designated under subsectibnfor the balance of
the person’s term of office.

[Section5 inserted by No60 of 2006 s104.]

6. Deputy Commissioner of Titles

(1) The Governor may designate a person, or each of 2 or more
persons, to be a Deputy Commissioner of Titles under this Act.

(2) A person cannot be a Deputy Commissioner of Titlessgrie
@ the person is a member of the Aut

(b) the person is a legal practitioner (as defined in_tgal
Practice Act2003, or a barrister or solicitor of the
Supreme Court of another State or a Territory, of not
less than y e agtasding.

(2a) When theLand Information Authority A@Q006section105(1)
comes into operatioha person who, immediately before then,
is a Deputy Commissioner of Titles becomes a Deputy
Commissioner of Titles as if designated under subse(tioior
the balance of the person’s term of
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(3) When and as often as the Commissioner is incapacitated by
illness, absence or other sufficient cause from performing the
duties of the Commissioner, a Deputy Commissioner nominated
in writing by the Commissiner is to act as, and in the place of,
the Commi ssioner during the Commi ssi

(3a) When there is no Commissioner, a Deputy Commissioner
nominated in writing by the former Commissioner before
ceasing to be the Commissioner is to act ag,irathe place of,
the Commissioner.

(3b) If, in a circumstance described in subsect®nor (3a), there is
no Deputy Commissioner who has been nominated as described
in that subsection and is able to act, a Deputy Commissioner
nominated in writing byhte Minister, is to act as, and in the
place of, the Commissioner.

(4) A Deputy Commissioner while acting as Commissioner has all
the powers of, and shall perform all the duties and functions of,
the Commissioner, except the power of delegation confegred b
sectionlb.

[(5), (6) repealed]

(7) The exercise by a Deputy Commissioner of any power or
function pursuant to this section is sufficient evidence of his
authority to do so, and no person shall be concerned to inquire
as to that authority or be affedtby any notice in relation
thereto.

(8) A Deputy Commissioner is subject in all matters to the direction
and control of the Commissioner.

[Section6 inserted by Nadl4 of 1972 s2; amended by N&2
of 1994 s18; No. 6 of 2003 $; No. 65 of 2003 s.20(3);
No.60 of 2006 s105.]

7. Registrar of Titles

(1) The Governor may designate a person to be the Registrar of
Titles under this Act.

page 12 Version 08-d0-01 As at 31 Mar 2008

Extract from www.slp.wa.gov.au, see that website for further information



Transfer of Land Act 1893
Officers Part |

s. 7A

(2) A person cannot be the Registrar of Titles unless the person is a
member of the Authority’s staff.

(3) WhenthelLand Information Authority A@006section106
comes into operatiohthe person who, immediately before then,
is the Registrar of Titles becomes the Registrar of Titles as if
designated under subsectidr).

[Section7 inserted by Nd60 of 2006 s106.]

TA. Offices of Commissioner and Registrar may be held by one
person

(1) A person gualified to be the Commissioner of Titles may be,
and may perform the functions of, both the Commissioner of
Titles and the Registrar of Titles.

(2) Any act, matteror thing which is required by this Act to be

(@) referred by the Registrar of Titles to the Commissioner
of Titles; or

(b) done or proceeded with or granted or refused by the
Registrar of Titles by the direction or order or with the
consent or appkal of the Commissioner of Titles, or
after the Commissioner of Titles has been satisfied of
any facts—

may be dealt with by a persarho is both the Registrar of

Titles and the Commissioner of Titlesthout any reference, or
on his own initiative ojudgment, or pursuant to any order or
direction made or given by himself, as in the circumstances of
the case may appear to be most convenient.

(3) Nothing in this section shall be deemed to extend the powers of
any Assistant Registrar.

[Section7A inserted by N& of 1925 s2; amended by N&O
of 2006 s107.]
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8. Other designations

(1) The Governor may designate a person, or each of 2 or more
persons, to be an Examiner of Titles under this Act.

(2) The Governor may designate a jersor each of 2 or more
persons, to be an Assistant Registrar of Titles under this Act.

(3) A person cannot be an Examiner of Titles or an Assistant
Registrar of Titles unless the person is a member of the
Aut hority’ s staff.

(4) A person cannot be an &miner of Titles unless the person is a
legal practitioner (as defined in thegal Practice Ac2003, or
a barrister or solicitor of the Supreme Court of another State or
a Territory.

(5) When theLand Information Authority A@00O6section108
comes io operatiort a person who, immediately before then,
is an Assistant Registrar of Titles becomes an Assistant
Registrar of Titles as if designated under subse¢f#hn

[Section8 inserted by Na60 of 2006 s108.]

8A. Designating statutory officers, gaerally

(1) This section applies te-

(@) the designation of a person under seckida be the
Commissioner of Titles; and

(b) the designation of a person under secida be a
Deputy Commissioner of Titles; and

(c) the designation of a person undection? to be the
Registrar of Titles; and

(d) the designation of a person under sec8ifl) to be an
Examiner of Titles; and

(e) the designation of a person under secfi(i?) to be an
Assistant Registrar of Titles.

(2) The power to designate arpen includes—
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(@) the power to revoke a designation previously made
under that power; and

(b) the power to designate a person to perform functions of
another person who has that designation when it is
impractical for that other person to perform the
functions.

[Section8A inserted by Nd&0 of 2006 s109.]

0. Certain signatures to be judicially noticed

(1) All courts judges and persons acting judicially shall take judicial
notice of the signature of the Commissioner of Titles
(hereinafter called tnCommissioner) and ahy Deputy
Commissionerand of the Registrar of Titles (hereinafter called
the Registrar) and of any Assistant Registrar of Titles
(hereinafter called an Assistant Registrar) and of any Examiner
of Titles.

(2) Nothing in this sectio or sectiorLO limits the operation of
section55 or 56 of théevidence Ac1906

[Section9 amended by Nd4 of 1972 s3; No.31 of 1997
S.92; No. 6 of 2003 £.]

10. Seal

(1) The Registrar shall have a seal which shall be in a form, and
appliedby means, approved by the Registrar.

(2) Certificates of title and other documents purporting to be
marked with the seabther than copies or priouts of
documents provided under sect289(3),shall be admissible as
evidence without further proof.

(3) The mark of the seal on any entry or memorandum entered in
the Register or on any registered instrument or its duplicate
shall be treated bgny court or person having by law or by
consent of parties authority to receive evidemeeonclusive
evidencehat—
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Officers

(4)

11

12

13.

(@) the entry or memorandum has been duly entered in the
Register; and

(b) the instrument, or the instrument to which the duplicate,
entry or memorandum relates, has been duly registered.

The mark of the seal on any memorandum referred to i
section54 shall be treated by all courts as conclusive evidence
that the memorandum has been duly filed under that section.

[Section10 inserted by N1 of 1996 s6% amended by No. 6
of 2003 s7.]

Powers of Assistant Registrar

Everythingby this Act appointed or authorised or required to be
done or signed or initialled by the Registrar may be done or
signed or initialled by any Assistant Registrar; and shall be as
valid and effectual as if done or signed or initialled by the
Registrar himelf, except that an Assistant Registrar cannot
exercise the power of delegation given to the Registrar by
section15A.

[Section1l amended by N@8 of 1969 s3; No.60 of 2006
S.110.]

Commissioner and Examiner of Titles not to practise

The Commissioner shall not nor shall any Examiner of Titles
under this Act directly or indirectly practise as a barrister or an
attorney or solicitor or participate in the fees of any other person
SO practising.

Oaths of office

Every Registrar and Assant Registrar shall before executing
anyduties as the Registrar or an Assistant Regitdka the
following oath before a judge:

| A.B. do solemnly swear that | will faithfully and to the
best of my ability execute and perform the duties of
Registrarof Titles [or Assistant Registrar of Titles]
under theTransfer of Land Act893 So help me God.
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[Section13 amended by N60 of 2006 s111.]

14. Digital signatures, entries etc. in parts of Register or in
graphics that are in digital medium

If the Registrar is required or authorised under this Act to write
on, sign, note, mark, record, initial, make an entry or statement
on or endorse any part of the Register or any graphic that is in a
digital medium the Registrar may do so by digital means.

[Section 14 inserted by No. 6 of 20038&;]

15. Delegation by Commissioner

(1) The Commissioner may delegate any power or duty of the
Commissioner under another provision of this Actto

(@) a Deputy Commissioner;
(b) an Examiner of Titles;

(c) anyotheme mber of the Authority’s st
practitioner (as defined in theegal Practice AcR003
or a barrister or solicitor of the Supreme Court of
another State or a Territory.

(2) The delegation must be in writing signed by the Commissioner.

(3) A person to whom a power or duty is delegated under this
section cannot delegate that power or duty.

(4) A person exercising or performing a power or duty that has been
delegated to the person under this section is to be taken to do so
in accordance wit the terms of the delegation unless the
contrary is shown.

(5) Nothing in this section limits the ability of the Commissioner to
perform a function through an officer or agent.

(6) A delegation to a Deputy Commissioner that the Commissioner
made beforghe repeal effected by thend Information
Authority Act2006section105(3) becomes, when sectibh?2
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15A.
1)

(2)
3)
(4)

(5)

16.

[17.

of that Act inserts this section, of the same effect as if the
Commissioner had made the delegation under this section.

[Sectionl5 inserted by N0 of 2006 s112.]

Delegation by Registrar

The Registrar may delegate any power or duty of the Registrar
under another provision of this Act to a member of the
Aut hority’ s staff.

The delegation must be in writing signed by the Registrar.

A person to whom a power or duty is delegated under this
section cannot delegate that power or duty.

A person exercising or performing a power or duty that has been
delegated to the person under this section is to be taken to do so
in accordance witkthe terms of the delegation unless the

contrary is shown.

Nothing in this section limits the ability of the Registrar to
perform a function through an officer or agent.

[Section15A inserted by N@&O of 2006 s112.]

Rules relating to surveyors

The Minister may from time to time make rules and regulations
to be observed by licensed surveyors lawfully entitled to
practise under this Act.

[Section16 amended by N@5 of 1909 s29; No.17 of 1950
s.8.]

Repealed by N@5 of 1909 s2.]
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[18.  Repealed by N&1 of 1997 s93(1)°]

[19. Repealed by N&1 of 1997 s94(1)°]

20. Lands alienated in fee before commencement of
The Transfer of Land Actl874may be brought under this

Act

Land alienatd in fee by Her Majesty beforeJuly 1875 may be
brought under the operation of this Act by an application in the
form in the Second Schedule; which application may be made
by any of the following persons (that is to say)

()

(ii)

(iii)

(iv)

(v)

(vi)

(Vi)

the person claiming to liae owner of the fee simple
either at law or in equity;

persons who collectively claim to be the owners of the
fee simple either at law or in equity;

persons who have the power of appointing or disposing
of the fee simple;

the person @iming to be the owner of the first estate of
freehold provided that the owner of any vested estate of
inheritance join in applying to bring the land under the
operation of the Act;

trustees for sale of the fee simple but if any previous
consent to tair selling be requisite the persons required
to give such consent to consent to the application;

the guardian of any infant or the committee of the estate
of any lunatic or person of unsound mind unable to
govern his estates so however that theiegibn be

made on behalf of such infant lunatic or person and the
certificate of title be prepared for registration in his
name;

a tenant for life within the meaning of tBettled Land
Act18927, if the application contains a direction that the
certificate of title be registered in the names of the
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trustees of the settlement within the meaning of that Act,
and the trustees consent to the application.

Provided always that a mortgagor shall not be entitled to make
such application unless the matgee shall consent thereto; nor

a mortgagee unless in the exercise of his power of sale and
unless the certificate of title shall be prepared for registration in
the purchaser’s name. Provided al so
corporation howsoever and wheveser incorporated whether
already constituted or hereafter to be constituted by a power of
attorney under a seal purporting to be the common seal of the
corporation giving the power may make such application for
and on behalf of the corporation of which is the attorney and
may make the requisite declaration to the best of his knowledge
information and belief and may subscribe the application in his
own name.

[Section20 amended by NA.7 of 1950 s9; No.81 of 1996
S.8; No. 6 of 2003 9.]

20A.  Evidence and restrictions of requisitions

In applications to bring land under the Act the Commissioner
may accept as evidenee

recitals, statements and descriptions of facts, matters and
parties in deeds, instruments, Acts of Parliament and
statutoy declarations, the date shown as that of the
execution, signature, passing or making of which
precedes that of the application by at leasyedrs,

and an applicant shall not be required to negative,
except as to the knowledge, information and belief
himself and his agents,

the existence of any unregistered conveyances or assurances
affecting any part of the land the subject of the application.

[Section20A inserted by Nd.7 of 1950 s10.]
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registered

The Registrar shall refer such application to the Commissioner
for his direction or if there be such an officer then to an
Examiner of Titles who shall report on the title and submit the
same and the papers to the Commissioner fodinection; and

if it shall appear to the Commissioner that no transaction
affecting the land has been registered under any general
registration Act concerning the registration of deeds relating to
or affecting land and if he shall be satisfied as tditleeof the
applicant he shall direct the Registrar to bring the land under the
operation of this Act either forthwith or after advertisement
made as hereinafter directed by registering a certificate of title.

22. How application to be dealt with when debing has been
registered

If it shall appear to the Commissioner that any such transaction
as aforesaid has been registered and that all encumbrances
affecting the land (excepting such as are hereinafter mentioned
as not requiring special notificationave been released or that

the owners thereof have consented to the application or that any
encumbrance (not being a mortgage the owner whereof shall not
have consented to the application) may be specified in the
certificate of title and continue outstangiand if he shall be
satisfied with the evidence submitted in support of the title and
of such further evidence as he shall call for by requisition the
Commissioner shall direct notice of the application to be
advertised once at least in tBevernment Gagtteand in one
newspaper published in the city of Perth or circulating in the
neighbourhood of the land and to be served on any persons
named by him; and shall appoint a time not less thatay4

nor more than 1ghonths from such notice or from the
advetisement or the first of such advertisements (if more than
one) on or after the expiration of which the Registrar shall
unless a caveat shall be lodged forbidding the same bring the
land under the operation of this Act. The expenses of all
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advertisementsnder this or any other section shall in all cases
be paid to the Registrar before the publication thereof.

23. Notice of application to bring land under this Act and
rescission of previous directions on undue delay

The Registrar shall under such direatias aforesaid cause

notice to be published in such manner as by such direction may
be prescribed that application has been made for bringing the
land under the operation of this Act and shall cause a copy of
such notice to be posted in a conspicuousepidcthe

A ut h o officd apd skall serve a copy of the notice on every
person whom the Commissioner has directed to be served with
such notice, the persons stated in the application to be occupiers
of the land, the occupiers and owners of the landsgranis to

the land (unless the land is an entire Crown allotment) and all
persons appearing on the Register to have a then subsisting
estate or interest in the land. Notwithstanding however any
direction heretofore given or which shall hereafter be giwen b

the Commissioner to bring land under the operation either of
The Transfer of Land Adi874 or of this Act he may after
sending to the applicant or his agen
behalf rescind such direction and reject the title unless the
applicant shall adduce satisfactory proof that he is proceeding
without unnecessary delay in removing or complying with the
requisitions made on the title.

[Section23 amended by N81 of 1996 s9; No.60 of 2006
s.118(2).]

24, Person claiming title by possssion to post notice of
application on land

On any application to bring land under this Act on a title
claimed by possession the applicant shall post on the land the
subject of the application or at such place as the Commissioner
shall direct a noticenithe form in the Third Schedule either
accurately describing or necessarily including the land claimed
by possession and shall keep the same so posted for not less
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than 21days prior to the day limited for entry of caveat; and the
Commissioner may refuge create the certificate until it has
been proved to his satisfaction that the requirements of this
section have been complied with.

[Section24 amended by N81 of 1996 s10.]

25. Land to be brought under this Act unless caveat received

If beforethe registration of the certificate the Registrar shall not
have received a caveat forbidding the same he shall bring the
land under this Act by registering in the name of the applicant

or in the name of such person as may have been directed in that
behalfa certificate of title, in an approved form, to the land.

[Section25 amended by NA.7 of 1950 s11; No.81 of 1996
S.11]

26. Land occupied may be brought under this Act by different
description from that in title on special application

Onany alication to bring land under this Act in which the

land actually and bona fide occupied by the applicant differs in
boundaries area or position from the land described in his
muniments of title he may apply to bring under this Act the land
SO occupied; ahin any such case the applicant shall state in his
application in addition to the other particulars required by this
Act that the land as occupied by him and as to which he applies
for a certificate is not correctly described in the muniments of
title lodged in support of the application and shall specify to the
best of his knowledge and belief the reasons for the discrepancy
between the land as occupied and the land as described in the
muniments of title.

27. Applications to bring land under this Act or to amend
certificate may be granted as to land occupied under but not
described in title deeds or certificate

On any application to bring land under this Act by a description
different from that in the muniments of title or for the
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amendment of a certdateor for the amendment or replacement
of a relevant graphithe Commissioner may grant the same as
to the land in the occupation of the applicant if the discrepancy
between the land as occupied and as described in the muniments
or certificate of titleor relevant graphishall appear to be due to
the inaccuracy of any survey or plan or description on the sale
of the land by the Crown or on any subsequent dealing
therewith or to any discrepancy between the actual
measurements or bearings at any time noadearked on the
ground and those represented or mentioned in any plan or
description.

[Section27 amended by N81 of 1996 s12; No. 6 of 2003
s.10.]

Title may be given to excess of land occupied under Crown
grant over land described in Crown gant

If the land included in any application to bring land under this
Act or for an amended certificape for the amendment or
replacement of a relevant grapbimnsist of a Crown town or
suburban allotment or country location and it shall be found by
survey or otherwise that by reason of erroneous measurements
in the original Crown survey the actual dimensions of such
section allotment or portion as marked on the ground exceed or
fall short of the dimensions given in the Crown grant or
certificate oftitle or relevant graphic &fuch land the
Commissioner may direct the Registrar to create and register a
certificate in respect of such land as if the dimensions marked
on the ground had been the dimensions given in the Crown
grant or certificate ofitle and to amend or replace, if necessary,
any relevant graphic.

[Section28 amended by N81 of 1996 s13; No.31 of 1997
S.95; No. 6 of 2003 411.]
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29. Excess of land may be apportioned between different
owners or proprietors

Where land has beeubdivided by the Crown into allotments

or portions of equal area and by reason of erroneous
measurements in the original Crown survey the area of the
section as marked on the ground exceeds the sum of the areas of
all the allotments or portions as shownany plan or

description used at the Crown sale or by any grant or certificate
of title or on any relevant graphaf any such allotment or

portion the total excess of area of the section shall be deemed
originally distributable amongst the allotmentgportions

equally; and if the area of the land included in any application to
bring land under this Act or for an amended certificatéor the
amendment or replacement of a relevant graighit the
applicant’s possessi on essiondr wa s
those through whom he claims for overyEars previous to the
application and does not exceed the area obtained by dividing
the area of the section as shown on the ground by the number of
original allotments or portions the Commissioner may eith
ascertaining the dimensions of the other allotments or portions
and without the consent of the owner or owners thereof direct
the Registrar to create and register a certificate in respect of the
land included in such application as if the whole ofid bheen
included by metes and bounds in the original grant or certificate
of title and to amend or replace, if necessary, any relevant
graphic.

[Section29 amended by N81 of 1996 s14; No. 6 of 2003
s.12]

30. Parties interested may lodge caveat

Any person claiming any estate or interest in the land described
in the advertisement may in person or by agent before the
registration of the certificate lodge a caveat with the Registrar in
an approved form forbidding the bringing of such land under

this Act. Every such caveat shall be signed by the caveator or by
his agent and shall particularise the estate or interest claimed,;
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and the Registrar may by notice require any person lodging such
caveat to support the same by a statutory declaration within

7 days after the service of such notice stating the nature of the
title under which the claim is made and also to deliver a perfect
abstract of the title to such estate or interest. Unless such
declaration be lodged within the time aforesaid the caveat shall
lapse. A caveat under this section cannot be lodged unless it
contains an address, or a number for a facsimile machine, in
Australia for the service of notices in relation to the caveat.

[Section30 amended by N81 of 1996 s15.]

If caveat receivel, proceedings suspended

The Registrar upon receipt of such caveat shall notify the same
to the applicant and shall suspend proceeding in the matter until
such caveat shall have been withdrawn or shall have lapsed as in
this Act provided or until an ogt in the matter shall have been
obtained from the Supreme Court or a judge. The applicant may
if he think fit summon the caveator to attend before the Supreme
Court or a judge in chambers to show cause why such caveat
should not be removed; and such caurjudge may upon proof
that such caveator has been summoned make such order in the
premises either ex parte or otherwise as to such court or judge
may seem fit.

Caveat to lapse unless proceedings taken within one month

After the expiration of onenonth from the receipt thereof such
caveat shall be deemed to have lapsed unless the person by
whom or on whose behalf the same was lodged shall within that
time have taken proceedings in a court of competent jurisdiction
to establish his title to the eteor interest specified in the

caveat and shall have given written notice thereof to the
Registrar or shall have obtained and served on him an injunction
or order of the Supreme Court or a judge restraining him from
bringing the land under this Act. A czat shall not be renewed

by or on behalf of the same person in respect of the same estate
or interest.
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33 Judge may require production of title deeds in support of

application to bring land under this Act

After an application has been made to havelang brought

under the operation of this Act a judge may require all persons
having in their possession or custody any deeds instruments or
evidences of title relating to or affecting the land the subject of
such application to produce the same to the Cissioner and

in case there be such to any Examiner of Titles for his
inspection upon such terms and subject to such conditions and
for such charge or fee as the judge making the order may think
just and shall fix. All applications to be made to a judgesund
this section may be made by summons in chambers by the
applicant owner or by the person in whose name a certificate of
title would be created if the application were to be successful.

[Section33 amended by N81 of 1996 s16.]

34. Applicant may withdraw application

An applicant may withdraw his application at any time prior to
the registration of the certificate; and the Registrar shall in such
case return to the applicant or to the person appearing by the
application to be entitled thereto alliéences of title lodged in
support of the application; but in such case if a caveator shall
have been put to expense without sufficient cause by reason of
such application he shall be entitled to receive from the
applicant such compensation as a judga sammons in
chambers shall deem just and order.

35. Documents of title

Upon registering a certificate of title the Registrar shall retain in
his custody and possession all grants and instruments
evidencing the title of the person registered and shdbse

upon the last of them if there be more than one a memorandum
that the land included in the certificate has been brought under
this Act and shall sign such memorandum. Provided always that
if any of such grants or instruments relate to any propdnisro
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36.

37.

38.

than the land included in such certificate the Registrar shall
return such grant or instrument to the person from whom he
received the same. No person shall be entitled to an inspection
of any of such instruments except upon the written order of the
person who originally deposited the same or of some person
claiming through or under him or upon the order of a judge or of
the Commissioner. No action or suit at law or in equity shall be
brought or maintained upon any covenant or agreement for the
producton of the documents which shall be so retained or upon
any agreement to give or enter into a covenant for the
production thereof; and if any such action or suit shall be
commenced it shall be a sufficient answer thereto that such
documents have been reted under this Act.

Subsisting lease to be endorsed and returned

Where any subsisting lease has been lodged the Registrar shall
after he has endorsed the same as above provided in the case of
the last material registered document, return such teake

person lodging the same upon the applicant lodging with the
Registrar a certified copy of such lease.

Additional evidence to be scheduled

When any additional evidence is produced in support of any
application either to bring land under thesogtion of this Act

or upon a transmission the documents shall be delivered to the
Registrar who shall thereupon add them to the schedule of the
application noting thereon the time of their production and
affixing his initials thereto before submitting $uadditional
evidence to the Commissioner.

Certificate of title to issue in name of deceased

In case the applicant or the person in whose name the certificate
of title has been prepared for registration dies between the
application and the registrati of the certificate it shall be
registered in the name of such applicant or of such person as the
case may be; and such land shall devolve or pass in like manner
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39.

[40.
[41.

42.

as if the certificate had been registered prior to the death of such
applicant or person.

[ Section38 amended by N81 of 1996 s17.]

Registration of leaseholds

Land leased for a term of years of whichyEars are unexpired

or leased for years determinable with a life or lives may be
brought under the operation of this Act as neanag be in a
similar manner and subject to the same or similar provisions as
are hereinbefore contained with respect to freehold land. The
application may be made by persons having such estates and
interests in the leasehold land as are similar or corregmbmno

the estates and interests of the persons entitled to apply to bring
freehold land under this Act. Every certificate of title to
leasehold land shall always be subject to the rights and powers
of the lessor or his representative and of any persiitfredrto

the inheritance in the land immediately expectant on the term as
well as to the encumbrances hereinafter mentioned as not
requiring special notification. The several provisions of this Act
with respect to freehold land shall apply to leasehottiveith

such variations only as the difference in the nature of such
property requires or as may be necessary to render such
provisions applicable to leaseholds for years.

Repealed by N@&1 of 1996 s18.]
Repealed by N&1 of 1996 s19.]

Production of lease may be dispensed with on bringing land
under this Act

On any application to bring land under this Act the
Commissioner may dispense with the production of any lease
and may accept the memorial of the registration thereof as
sufficient evidence of its contents; and if the memorial does not
disclose any right of renewal or purchase no such right shall be
assumed to have existed and the lease shall be deemed to have
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[44.
45,

46.

expired at the time at which it would have expired according to
the daé and term appearing in the memorial.

Certain memorials to be sufficient evidence of conveyances
in fees

A memorial of any release conveyance or reconveyance
registered under any Ordinance or Act concerning the
registration of deeds relating to dfexting land may for the
purpose of bringing land under this Act be deemed by the
Commissioner sufficient evidence of the deed referred to being
a conveyance in fee simple of the lands described in such
memorial unless the contrary can reasonably bereddrom

the prior or subsequent title or from something appearing on the
face of such memorial.

[Section43 amended by NA13 of 1965 s4; No.81 of 1996
s.20.]

Repealed by N&1 of 1996 s21.]

Commissioner may direct Registrar to bring ind under this
Act

Notwithstanding anything hereinbefore contained the
Commissioner may after the publication of such advertisements
as he may deem fit direct the Registrar to bring any land under
the operation of thifct.

[Section45 amended by N81 of 1996 s22.]

Title to land sold under order or decree may be deemed
sufficient

An office copy of any order heretofore made or which shall
hereafter be made by the Supreme Court (whether such order
shall hereafter be in the form of an orderfaomng the report

of the master or in any other form) confirming a person as the
purchaser of any land sold in fee simple under or in pursuance
of any decree or order of such court together with an office copy
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47.

of such decree or order and such certificdtpayment as
hereinafter mentioned may for the purpose of bringing land
under this Act be deemed by the Commissioner sufficient
evidence of the title of the purchaser to such land subject to any
estate or interest appearing by the decree or order oradrder
confirmation or subsequently created, and registered.

Formalities of order

Every order of confirmation of a purchase which shall hereafter
be made shall be drawn up so as to refer to a schedule thereto
containing the name and address of thelpaser and a

description of the land purchased by him; and the master of the
Supreme Court is hereby required after payment and acceptance
of all the money payable in respect of any particular purchase to
give upon any such office copy order of confirmatowritten
certificate that the purchase money and all interest in respect
thereof payable by any purchaser named in such certificate for
any land therein referred to has been wholly paid.

[Section47 amended by N81 of 1996 s146(1).]
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48 Register

(1) TheRegistrar shall cause to be maintained for the purposes of
this Act a Register comprising-

(@) all registered certificates of title;

(b) inrelation to land that is the subject of a digittkt a
record of the endorsements of the particulars of all
dealings and matters referred to in secti8A(2)
or 81P, as is relevant to the case, that used to affect, but
do not currently affect, the land; and

(c) inrelation to land that is the subjexta paper titlea
record of the entries of recovery of possession and of
surrender made under sectibd? in relation to a
sublease of the land.

(2) The Register may be maintained in any medium for the storage
and retrieval of information or combinati@f such media—

(@) whether or not the kind of medium is the same as that in
which the information was originally presented for
registration or lodgment; and

(b) where, in the opinion of the Registrar, the medium or
combination is appropriate havinggard to the purposes
of this Act.

(3) Where a record of information in the Register deteriorates or is
incomplete, the Registrar may cause another record to be
prepared or the record to be completed, as the case may be, and
the new or completed recorcetihas effect as the record for the
purposes of the Register.

(4) The Registrar may prepare the new or completed record from
such evidence as is available as to the content of the original or
complete record, as the case may be.
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(5) If under subsectio(B) a new record is prepared or a record is
completed, the Registrar shall ensure the following are entered
in the Register—

(@) the date that the new record was prepared or the record
was completed; and

(b) such information as will enable the histarfythe record
to be traced.

(6) The Registrar may at any time cause a record of information in
the Register that is in one medium or a combination of media to
be converted to another medium or combination of media with
such advice to persons affected bg tonversion as the
Registrar considers appropriate.

[Section48 inserted by NaB1 of 1996 s23; amended by No. 6
of 2003 s13.]

48A. Certificates of title

(1) Subject to subsectiqia), each certificate of title created for
registration shall ban an approved form.

(1a) The following may, with the approval of the Registrar, be
endorsed on, annexed to, referred to in or otherwise linked or
connected to, a certificate of title, but do not form part of the
certificate of titled

(@) information about the land that is the subject of the
certificate,not being information about the title of the
land or particulars that are required to be endorsed on
the certificate under subsecti(?);

(b) a graphic of the extent or locationdf
() the land that is the subject of the certificate;

(i) an easement affecting the whole or part of the
land;

(i)  arestrictive covenant affecting the whole or part
of the land; or
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(iv) apositive covenant, as defined in thend
Administration Actl997, affecting the whole or
part of the land.

(2) The Registrar shall endorse on each certificate of title the
particulars of all dealings and matters affecting the land that is
the subject of the certificate where the particulars are required
by this Actto be registered or entered in the Register and such
endorsement shall be in a manner that preserves the priorities of
those dealings or matters.

[Section48A inserted by N@1 of 1996 s23; amended by
No.6 of 2003 s14.]

48B.  Duplicate certificatesof title

(1) Where a certificate of title has been registered the Registrar
shall issue a duplicate certificate of title to the proprietor of the
land that is the subject of the certificate of title unless the
proprietor requests, in an approved forhat®

(&) aduplicate certificate of title not be issued; or

(b) the duplicate certificate of title be issued to a person
named and authorised by the proprietor, in which case
the Registrar shall issue the duplicate certificate to that
person.

(2) Whetre the Registrar issues a duplicate certificate of title, the
duplicate shall be in or on a medium approved by the Registrar.

(3) Where a proprietor of land that is the subject of a certificate of
title has requested that a duplicate certificate of tikcbe
issued, the Registrar shall endorse the certificate of title to that
effect.

(4) The Registrar mag

(@) on the request of a proprietor of land that is the subject
of a certificate of title; and
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(b) on delivery to the Registrar of the duplicatetificate of
title for the land for retention, disposal or destruction,

cancel the duplicate certificate of title and the Registrar shall
endorse the certificate of title to that effect.

(5) Nothing in this section prevents the Registrar from issaing
duplicate certificate of title on the request, in an approved form,
of the person who, for the time being, is the proprietor of the
land for a duplicate certificate of title to be issued to that
proprietor or to a person named and authorised by that
proprietor as the person to whom the duplicate may be issued.

[Section48B inserted by N@1 of 1996 s23; amended by
No.6 of 2003 s15.]

48C.  Symbols
The Registrar may endorse a record of information in his
possession with a symbet
(&) of akind; and
(b) with a meaning,

approved by the Registrar.
[Section48C inserted by N@1 of 1996 s23.]

49 One certificate may be created for lands not contiguous

One certificate of title may be created and registered for several
parcels of landhough the same are not contiguous if in the
opinion of the Registrar their relative positions can be
sufficiently and conveniently shown a relevant graphic.

[Section49 amended by N82 of 1917 s2; No.81 of 1996
S.24; No. 6 of 2003 4.6.]
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50. Area of land need not be mentioned in certificate

It shall not be necessary to mention the area of any parcel of
land included in a certificate and the omission to refer to the
area of the land comprised in a certificate shall not in any case
invalidatethe certificate.

[Section50 amended by NA.7 of 1950 s13; N0.94 of 1972
s.4; No. 6 of 2003 €17.]

[51. Repealed by N@&1 of 1996 s25.]

52 Registration of certificates of title and instruments
(1) A certificate oftitle, in the case of a paptitle, isregistered
when—

(a) it has been allocated a reference number distinguishing
it from all other certificates of title; and

(b) it has been sealed.
(1a) A certificate of title, in the case of a digital title, is registered
when—

() it has been allocated a reference number distinguishing
it from all other certificates of title; and

(b) it has been incorporated into the
database as a certificate of title.
(2) Aninstrument purporting to affect any land for which a
certificate of title has been registered is registered when

(@) a memorandum referred to in sectlfin relation to
the original instrument has been entered in the Register
on the certificate; and

(b) the original instrument has been sealed.

(3) The Registrar may require a person who presents a lease for
registration to also lodge a duplicate of the lease.

page 36 Version 08-d0-01 As at 31 Mar 2008

Extract from www.slp.wa.gov.au, see that website for further information



Transfer of Land Act 1893
Certificates of titles and registration Part 11l

s. 53

(4)

53
1)

(2)

54,
1)

(2)

3)

The person named #-

(@) a certificate of title referred to in subsectidn; or

(b) an instrument referred to in subsect{@h
as the proprietor or as having an estate or interest or power in
relation to the land that is the subject of the certificate or the
instrument shall be deemed to be the registered proprietor of the

land or to have the estate or interest or power in relatidhe
land, as the case may be.

[Section52 inserted by N1 of 1996 s26; amended by N®.
of 2003 s18.]

Priority of registration of instruments

The Registrar shall register an instrument presented for
registration in the order, andfn the time, of its presentation.

Instruments purporting to affect the same estate or interest have
priority as between each other according to the time of
registration and not according to the date of the instrument,
notwithstanding any actual or cgiructive notice.

[Section53 inserted by NaB1 of 1996 s27.]

Incorporation of terms etc. of certain memoranda

In this sectionfimemorandumd means a document containing
terms, conditions, covenants or other provisions purporting to
affect ary land under the operation of this Act.

Any person may, on payment of the prescribed fee, lodge with
the Registrar a memorandum in an approved form.
The Registrar may file—

(@ amemorandum lodged under subsec{®nif the
content is approwkeby the Registrar; and
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(4)

(5)

(6)

(1)

(2)

3)

(b) amemorandum on his own behalf,

and the Registrar shall allocate to each memorandum so filed a
reference number distinguishing it from all other memoranda
filed under this section and seal each memorandum.

A provision ofa particular memorandum filed under this section
may be incorporated into a certificate of title, instrument, plan,
diagram or other document affecting land under the operation of
this Act (fithe documenb), with or without amendment, by
notation to that#ect on the document.

A provision of a memorandum noted as being incorporated into
a document under subsecti@), or that provision as amended,

as the case may be, shall be deemed to be set out in its entirety
in the document.

Nothing in thissection affects any other provision of this Act by
which terms, conditions, covenants or other provisions that
affect land under the operation of this Act may be incorporated
into a document for the purposes of this Act.

[Section54 inserted by NaB1 0f1996 s28.]

Trusts

The Registrar shall not enter on a certificate of title notice of
any trusts other than those set out in the body of the original
Crown granbr certificate of titleor contained or referred to in

the transfer, or the minigial order for the conveyance, of the
relevant Crown land into the fee simple.

Where a trust is declared in any other document and the
document or a copy of it has been deposited with the Registrar,
the Registrar may cause the document or copy tepefar

safe custody and reference but shall not register the document.

The Commissioner may protect, in any manner he thinks fit, the
rights of the persons for the time being beneficially interested
in, or required to give consent under, a trustcane of which is
kept under subsectid@).
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(4) The rights incidental to any proprietorship, instrument, dealing
or matter registered under this Act shall not be affected by the
keeping of a record of a trust under subsedt®n

[Section55 inserted by NaB1 of 1996 s29; amended by
No.31 of 1997 s96; No. 6 of 2003 49.]

56. Memorandum to state certain particulars

Every memorandum (other than a memorandum under

PartlVA) entered in the Register shall state the date of

lodgment for registration of the instrument to which the
memorandum relates and such other particulars as the Registrar
directs.

[Section56 inserted by N8 of 1969 s5; amended by N&1
of 1996 s30 and 145(1).]

57. Memoranda of instruments and en@rsements

When a memorandum of any instrument is entered in the
Register and the duplicate certificate of title, instrument or
duplicate instrument (if any) is presented to the Registrar

(a) the Registrar shall endorse the instrument to the effect
that the memorandum has been entered in the Register;

(b) the Registrar shall enter on the duplicate certificate of
title, in the case of a paper titla, duplicate instrument,
as the case may be, a memorandum in the same terms as
the memorandum enteredthe Registerand

(c) inthe case of a digital title, the Registrar shall cancel the
duplicate certificate of title (if any) and may issue a new
edition of the duplicate certificate of title in accordance
with section74B(2).

[Section57 inserted by NaB1 of 1996 s31; amended by N@.
of 2003 s20.]
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59.

60.

61.

Instruments not effectual until registered

No instrument until registered in manner herein provided shall
be effectual to pass any estate or interest in any land under the
operation of this Actioto render such land liable to any

mortgage or charge or to make any dealing in respect of Crown
land effective, as the case requires; but upon such registration
the estate or interest comprised in the instrument shall pass or as
the case may be the lasdall become liable in manner and
subject to the covenants and conditions set forth and specified in
the instrument or by this Act declared to be implied in
instruments of a like nature, or the dealing in respect of Crown
land is made effective, as the easquired.

[Section58 amended by N81 of 1996 s32; No.31 of 1997
S.97.]

Notations as to legal disability of proprietor

Where the proprietor of land under the operation of this Act is a
minor or a person under any other legal disabilityRbgistrar

shall state on the certificate of title and on the duplicate certificate
of title (if any) the age of such minor or the nature of the disability,
as the case may be, so far as is known to the Registrar.

[Section59 inserted by NaB1 of 1996 s33.]

Joint tenants and tenants in common

Two or more persons who may be registered as joint proprietors
of land shall be deemed to be entitled to the same as joint
tenants; and in all cases where 2 or more persons are entitled as
tenants in commoto undivided shares of or in any land such
persons may receive one certificate for the entirety or separate
certificates for the undivided shares.

Ef fect of insertion of t he words

Upon the transfer of any land and upon the ledsaw freehold
land to 2 or more persons as joint proprietors with the words

i

“nNo survivorship” endorsed thereon
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such words in the memorandum of such transfer or lease and
also upon any certificate of title registered in the nafreeioh

joint proprietors pursuant to such transfer and sign his name
thereto. Two or more joint proprietors of any land or of any
such lease or of any charge may by writing, under their hands
direct the Registrar to enter the
the certificate of title or instrument relating to the property. In
every case after such words shall have been signed by the
Registrar whether under this or any preceding section it shall
not be lawful for any persons other than the proprietors
registeredo transfer or otherwise deal with the property without
the order of the Supreme Court or a judge thereof obtained on
motion or petition or the order of the Commissioner.

[Section61 amended by N81 of 1996 s34.]

62. Notice to be published before e#ct is given to order

Before making any such order the court or judge or
Commissioner shall cause notice of the intention so to do to be
advertised once at least in one newspaper published in the city
of Perth or circulating in the neighbourhood of ktwed and

shall appoint a time within which it shall be lawful for any
person interested to show cause against such order being made;
after the expiration of which time it shall be lawful for the said
court or judge or Commissioner to give directions fer th

transfer of such land or lease or charge to any new proprietor or
proprietors solely or jointly with or in the place of any existing
proprietor or proprietors, or to make such order in the premises
as shall be just for the protection of any persons bzaky
interested in such property or in the proceeds thereof; and on
such order being deposited with the Registrar he shall make
such entries and perform such acts for giving effect thereto as
the provisions of this Act may render necessary. The
Commissbner in any case within the last preceding section in
which members of a corporation that is a friendly society within
the meaning of sectial6C of thelife Insurance Ac19950f
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63
1)

(2)

63A.
1)

(2)

the Commonwealth are interested may before making an order
thereunder dispese with the aforesaid advertisement.

[Section62 amended by N@6 of 1999 s106(2); No. 74 of
2003 s.120.]

Certificate to be conclusive evidence of title

No certificate of title created and registered upon an application
to bring land underhis Act or upon an application to be
registered as proprietor on a transmission shall be impeached or
defeasible by reason or on account of any informality or
irregularity in the application or in the proceedings previous to
the registration of the certdfate; and every certificate of title
created and registered under any of the provisions herein
contained shall be received in all courts of law as evidence of
the particulars therein set forth or incorporated and of the entry
thereof in the Register, antadl be conclusive evidence that the
person named in such certificate as the proprietor of or having
any estate or interest in or power to appoint or dispose of the
land therein described is seised or possessed of such estate or
interest or has such power.

A reference in subsectiqi) to a certificate of title does not
include a reference to a qualified certificate of Crown land title.

[Section63 amended by N81 of 1996 s35 and 145(1);
No.31 of 1997 s98.]

Certificates may containstatement of easements

Any certificate of titte may contain a statement therein or entry
thereon to the effect that the land therein described has
appurtenant thereto any easement or that the land therein
described is subject to any right or rightwdy or other
easement.

The statement or entry sha#

(@) contain a nordiagrammatic description of the extent or
location of the easement;
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64.

65.

(1)

(2)

(b) refer to the instrument creating the easement if that
instrument is deposited with the Authority;

(c) refer to any other record of information in the possession
of the Registrar which gives a ndilmgrammatic
description of the extent or location of the easement; or

(d) refer to a relevant graphic of the extent or location of the
easement.

[Section63Ainserted by No54 of 1909 s15 and 16 (as
amended by Nd.7 of 1950 s75); amended by N&1 of 1996
s.36; No. 6 of 2003 21; No.60 of 2006 s118(1).]

Certificate conclusive evidence as to title to easements

Whenever any certificate oflteither already registered or
issued or hereafter to be registered or issued under any of the
provisions or otherwise under the operation of this Act shall
contain any statement to the effect that the person named in the
certificate is entitled to any sament therein specified such
statement shall be received in all courts of law and equity as
conclusive evidence that he is so entitled.

[Section64 amended by No. 6 of 20022.]

Effect of short forms etc. for easements

Where a transfer, |leg tree plantation agreememnt certificate
of title contains the words
over . " or words to that eff
over which the easement is created by reference to a map on
which the road or lad is indicated by a symbol then, unless the
contrary intention appears, the words of the Ninth Schedule
shall be deemed to have effect in relation to the transfer, lease
tree plantation agreemeut certificate of title, as the case
requires.

Wherea plan or an instrument referred to in & contains
the words “right of <carriage
on the plan or, in the case of an instrument, on the plan in
relation to which the instrument was lodged then, unless the
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3)

65A.
1)

(2)

[66.

contrary ntention appears, the words of the Ninth Schedule
applicable to a transfer shall be deemed to have effect in relation
to that plan or instrument.

Where—

(@) atransfer, leaséree plantation agreememt certificate
of title; or

(b) aplan or annstrument referred to in PANMA,

contains a short form of easement then the words in coluafin
Schedul®A corresponding to the short form shall be deemed to
have effect in relation to that transfer, leasee plantation
agreementgertificate oftitle, plan or instrument, unless the
contrary intention appears.

[Section65 inserted by NaB1 of 1996 s37% amended by
No.56 of 2003 s12.]

Memorandum of easement

Subject to subsectigf2), a memorandum of an easement
affecting land ader the operation of this Act that has been
created by a plan, diagram or instrument shall be entered on the
certificate of title for each dominant and servient tenement.

Where—

(@) an easement has been created undeil\Paiby
notation on a stta/surveystrata plan; and

(b) the easement has been notified on a registered
strata/survesstrata plan,

it is not necessary for a memorandum of the easement to be
entered on the certificates of title for the dominant and servient
tenements that aresal a subject of that plan.

[Section65A inserted by N@&1 of 1996 s37.]
Repealed by N@&1 of 1996 s38.]
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66A.  No separate certificate for easement

A separate certificate of title for an easement shall not be
created.

[Section66A inserted by Nd.7 of 1950 s15; amended by
No.81 of 1996 s39.]

67. Certificate conclusive evidence in suit for specific
performance or action for damages

In any action for specific performance or for damages brought
by a proprietor oainy land under the operation of this Act
against a person who may have contracted to purchase such land
not having notice of any fraud or other circumstances which
according to the provisions of the said Act or of this Act would
affect the right of the velor the certificate of title of such
proprietor shall be held to be conclusive evidence that such
proprietor has a good and valid title to the land for the estate or
interest therein mentioned or described and shall in any such
action entitle such proptier to a decree for the specific
performance of such contract.

68. Estate of registered proprietor paramount

(1) Notwithstanding the existence in any other person of any estate
or interest whether derived by grant or transfer of the fee simple
from the QGown or otherwise which but for this Act might be
held to be paramount or to have priority the proprietor of land or
of any estate or interest in land under the operation of this Act
shall except in case of fraud hold the same subject to such
encumbranceas may be notified on the registered certificate of
title for the land; but absolutely free from all other
encumbrances whatsoever except the estate or interest of a
proprietor claiming the same land under a prior registered
certificate of title and excejis regards any portion of land that
may by wrong description of parcels or boundaries be included
in the certificate of title or instrument evidencing the title of
such proprietor not being a purchaser for valuable consideration
or deriving from or throulg such a purchaser. Provided always
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that the land which shall be included in any certificate of title or
registered instrument shall be deemed to be subject to the
reservations exceptions conditions and powers (if any)

contained in the grant thereof orrieder of the fee simple or
otherwise and to any rights subsisting under any adverse
possession of such land and to any public rights of way and to
any easements acquired by enjoyment or user or subsisting over
or upon or affecting such land and to any udpates and to

any mining lease or licence issued under the provisions of any
statute and to any prior unregistered lease or agreement for lease
or for letting for a term not exceedingy®ars to a tenant in

actual possession notwithstanding the samesotisgely may

not be specially notified as encumbrances on such certificate or
instrument but no option of purchase or renewal in any such
lease or agreement shall be valid as against a subsequent
registered interest unless such lease or agreement igredist

or protected by caveat.

(2) Notwithstanding the existence in any other person of any
interest in Crown land which but for this Act might be held to
be paramount or to have priority, the holder of an interest in
Crown land shall, except in case ofuda hold that interest-

(&) subject to such encumbrances as may be notified on the
registered certificate of Crown land title for the Crown
land; but

(b) absolutely free from all other encumbrances whatsoever,
except—

(i) the interest of a propriet@laiming the same
Crown land under a prior registered certificate of
Crown land title; and

(i) asregards any portion of Crown land that may
by wrong description of parcels or boundaries be
included in the certificate of Crown land title or
other instument evidencing the Crown title of
that proprietor, not being a purchaser for
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valuable consideration or deriving from or
through such a purchaser.

(3) Notwithstanding subsectiq®), the Crown land included in any
registered certificate of Crown landéit registered qualified
certificate of Crown land title or registered instrument shall be
deemed to be subject+te

(&) any reservation, exception, condition, covenant or power
to which the relevant interest in Crown land is subject;

(b) any public ridnt of way;

(c) any easement subsisting over or upon or affecting that
Crown land;

(d) any unpaid rates;

(e) any mining tenement within the meaning of Miming
Act1978 and

(H any prior unregistered lease or agreement for lease or for
letting for aterm not exceeding $ears to a tenant in
actual possession,

even if itis, or they are, not specially notified as an
encumbrance on that certificate of Crown land title or
instrument, but no option of purchase or renewal of any lease or
agreement refeed to in paragrap(f) shall be valid as against a
subsequent registered interest unless that lease or agreement is
registered or protected by a caveat.

(4) In subsection$2) and (3), a reference to a certificate of Crown
land title or registered instruant does not include a reference to
a qualified certificate of Crown land title.

[Section68 amended by N81 of 1996 s40; No.31 of 1997
S.99.]

69. Easements existing under deed or writing and certain
conditions to be noted as encumbrances

Notwithstanding the reservation in the last preceding section of
any easements subsisting over or upon or affecting any land
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comprised in any certificate of title the Registrar shall specify
upon any future certificate of such land and its duplicate {if an
as an encumbrance affecting the same any subsisting easement
over or upon or affecting the same which shall appear to have
been created by any deed or writing. And notwithstanding the
proviso to the said last preceding section the Registrar shall
endorg as an encumbrance upon all future certificates of title
and their duplicates (if any) any special building condition or
condition against free alienation or other condition (not being a
power of resumption by the Crown for any public purpose)
containedm any grant conveyance or other document of title of
the land described in such certificate and its duplicate (if any)
and such endorsement may be in the words following or to the
like effect (that is to say):

“Speci al buil ding condition cont a
to [A.B.] registered vol.  fol. , Orasthe

casemay be.

“Condi ti on ag a iorrothdr cofditione e al i enat i
contained in  to [A.B.] registered

vol. fol. , orasthe case may be.

[Section69 amended by N81 of 1996 s41.]

70. Reversions expectant on leases

The person named in any certificate of title as the proprietor of
an estate of freehold in possession in the land therein described
shall be held in every court of law to be seised of the reversion
and inheritace in the land immediately expectant upon the term
of any lease that may be mentioned as an encumbrance in such
certificate and to have all powers rights and remedies to which
such a reversioner is by law entitled and shall be subject to all
the covenantand conditions in such lease to be performed and
observed by or on the part of the lessor.
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70A.

(1)

(2)

3)

(4)

Record on title of factors affecting use and enjoyment of
land

Where, in relation to land under the operation of this-Act

(a) the local government dhe district in which the land is
situated; or

(b) a public authority,

considers it desirable that proprietors or prospective proprietors
of the land be made aware of a factor affecting the use or
enjoyment of the land or part of the land, the loaaleggnment

or the public authority may, on payment of the prescribed fee,
cause a notification of the factor to be prepared in an approved
form and lodged with the Registrar.

Where—
(&) a notification is lodged under subsectiay; and

(b) the writen consent of the proprietor of the land
accompanies the notification,

the Registrar shall endorse the certificate of title for the land to
that effect.

The local government or the public authority which lodged the
notification under subsectiqd) and the proprietor of the land

for the time being may, at any time after the notification has
been lodged, on payment of the prescribed fee and in an
approved form, request the Registrar to remove the notification
from the certificate of title for the el or modify the

notification.

Without limiting subsectioii2), the Registrar shall endorse
certificates of title with such information about notifications and
their modification or removal, and in such manner, as the
Registrar thinks fit.

[Section70A inserted by NadB1 of 1996 s42.]
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71 Upon surrender of existing certificates single certificate may
be obtained

Onthe application of any proprietor or of any person entitled to
become a proprietor of land under separate certificates of title
andon his delivering up the duplicate (if any) of each certificate
the Registrar may create and registe
single certificate of title for the whole of such land or several
certificates as to portions thereof in accordance with such
application so far as the same may be done consistently with
any regulations for the time being in force respecting the parcels
of land that may be included in one certificate of title; and upon
registering any certificate under this section the Regidbar s
cancel the previous certificate and shall endorse thereupon a
memorandum setting forth the occasion of such cancellation and
referring to the new certificate.

[Section71 amended by N81 of 1996 s43.]

71A.  Proprietor may apply for separate certificate

(1) The Registrar, upon application being made in writing by a
proprietor of land the subject of a certificate of title, may create
and register in the proprietor’”s nam
title for part of the land, and shall endorse upfencertificate of
title, from the subject of which part is taken, a memorandum
partially cancelling the certificate.

(2) The Registrar shall retain the duplicate (if any) of the partially
cancelled certificate of title and, when required by the
proprietd , shall create and register in t
certificate of title for the land remaining the subject of the
partially cancelled certificate of title.

[Section71A inserted by Nd.7 of 1950 s17; amended by
No.81 of 1996 s44.]
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71B.
(1)

(2)

72,

[73.

Powerto issue new duplicate certificate of title

The Registrar may, upon the delivery to him of a duplicate
Crown grant or duplicate certificate of title, issue a new
duplicate certificate of title in the place of the existing duplicate
Crown grant or dujcate certificate of title, which shall
thereupon be cancelled.

Where the Registrar is of opinion that, because of the condition
of dilapidation of a duplicate certificate of title or Crown grant
lodged with him for any purpose, it should be repldmgd new
duplicate certificate of title, he may-

(&) require the proprietor of the land the subject of the
certificate of title or Crown grant to apply for a new
duplicate certificate of title;

(b) retain the Crown grant or certificate of title so
dilapidated until the proprietor applies for a new
duplicate certificate of title.

[Section71B inserted by Nd.7 of 1950 s17; amended by
No.81 of 1996 s45.]

History of dealings to be preserved

Such references shall be noted in the Registepand

instruments filed hereunder as will allow the title to be traced
either downwards from or upwards to the original certificdite
title; but it shall not be necessary in any certified copy of any
certificateof title or instrument to insert such refecets; and

every such copy shall be deemed complete notwithstanding the
omission of such references.

[Section72 amended by N81 of 1996 s145(1); No. 6 of 2003
S.23]

Repealed by N@&1 of 1997 s100.]
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74. Duplicate may be dispensed with ircertain cases

The Registrar with the consent of the Commissioner may
dispense with the production of any duplicate certificate of title
or duplicate instrument (if any) for the purpose of entering
thereon the memorandum by this Act requiléthe Regstrar
dispenses with the production of a duplicate certificate of title in
the case of a paper titlepon the registration of the dealing the
Registrar shall notify in the memorandum in the Register that no
entry of such memorandum has been made on thlecdte (if

any) and such dealing shall thereupon be as valid and effectual
as if such memorandum had been entdfdbe Registrar
dispenses with the production of a duplicate certificate of title

(if any) in the case of a digital title, the Registraalshotify in

the memorandum in the Register that the duplicate certificate of
title was not produced and such dealing shall be as valid and
effectual as if such memorandum had been ent&resl.

Registrar may with the like consent dispense with the

producton of the duplicate certificate of title (if any) required to
be delivered up prior to the registration of any person as
proprietor on the transmission of an estate of freehold. Provided
always that before registering such dealing or transmission the
Regstrar shall require proof by statutory declaration that the
duplicate is not deposited or held as a security or lien and shall
giveatleastldays’ notice of his intention
dealing in at least one newspaper published in the city of Perth
or circulating in the neighbourhood of the land.

[Section74 amended by N81 of 1996 s46 and 145(1); No6
of 2003 s24.]

T4A. Creation of substitute certificate of title

(1) Where any originaCrown grant or any certificate of titlept
by the Registrar is lost, destroyed or so dilapidated or
obliterated as to be illegible, the Commissioner may cause a
substitute certificate of title to be created and registered and
may prepare the substitute certificate from the duplicate or such
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other evidencas is available as to the contents ofdhginal
Crown grant or the previous certificate of title.

(2) If under subsectiofil) a substitute certificate of title is created,
the Registrar shall ensure the following are entered in the

Register—
(a) thedate that the substitute certificate of title was created;
and

(b) such information as will enable the history of the
creation of the certificate of title to be traced.

[Section74A inserted by N@1 of 1996 s47; amended by
No.6 of 2003 s25.]

74B. Issue of subsequent duplicate certificates of title

(1) Where a duplicate certificate of title has been issued-and

(@) the duplicate has been destroyed by, or in circumstances
known to, the Registrar; and

(b) the proprietor of the land that is thebject of the
certificate of title requests, in an approved form, that a
new duplicate certificate of title be issued without
cancellation of the certificate of title,

then the Registrar may cause a new duplicate certificate of title
to be issued to thproprietor or to a person named and
authorised by the proprietor as the person to whom the duplicate
may be issued.

(2) If, in the case of a digital title—

(&) aduplicate certificate of title has been issued and is later
cancelled; and

(b) thecancelled duplicate certificate of title has been
produced to the Registrar,

the Registrar may cause a new edition of the duplicate
certificate of title to be issued to the proprietor of the land that is
the subject of the digital title or to a persomea and
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75.
(1)

(1a)

authorised by the proprietor as the person to whom the duplicate
may be issued.

[Section74B inserted by N@1 of 1996 s47; amended by
No.6 of 2003 s26.]

Where duplicate certificate lost, destroyed or obliterated

In the event of my duplicate certificate of titlan the case of a
paper titleor Crown lease being lost or destroyed or becoming
so obliterated as to be useless, application may be made to the
Commissioner for the creation and registration of a certificate of
title or aCrown leaséo replace the duplicate certificate of title

or Crown lease the duplicate of which has been lost or destroyed
or obliterated as aforesaid, and the Commissioner may, upon
proof to his satisfaction of the loss or destruction or obliteration
of such duplicate certificate of title or Crown lease, direct the
Registrar to cancel the certificate of title or the Crown lease for
the land then comprised in the certificate of title or the Crown
lease the duplicate whereof has been lost or destroyed or
obliterated and to create and register a new certificate obtitle
Crown leasdor such land.

Provided that the Registrar, before registering such new
certificate of titleor Crown leasgeshall give atleast 1d a y s
notice of his intention so to do inlatst one newspaper
published in the city of Perth or circulating in the
neighbourhood of the land.

In the event of any duplicate certificate of title in the case of a
digital title being lost or destroyed or becoming so obliterated as
to be uselesapplication may be made to the Commissioner for
the issue of a new edition of the duplicate certificate of title to
replace the lost, destroyed or obliterated duplicate certificate of
title and the Commissioner may, upon proof to his satisfaction
of theloss or destruction or obliteration of such duplicate
certificate of title, direct the Registrar to issue a new edition of
the duplicate certificate of title.
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(2) A duplicate certificate of title or Crown lease replaced by a
duplicate certificate of titler Crown lease under subsect{dn
and sectiol8B ceases to have effect on the registration of the
new certificate of title or Crown lease under subsedtidon

(3) A duplicate certificate of title replaced by a duplicate certificate
of title under subection(la) ceases to have effect on the issue
of the new edition of the duplicate certificate of title under that
subsection.

(3a) If the duplicate certificate of title or Crown lease replaced by a
duplicate certificate of title or Crown lease undersadbion(1)
and sectio8B or under subsectidia) is found or recovered,
the person who finds or recovers the duplicate shall immediately
lodge it with the Registrar who shall endorse it to note that it has
ceased to have effect under subsediror(3), as is relevant
to the case.

(4) When a duplicate Crown lease is replaced under subsét)ion
the Registrar shall, in cancelling that Crown lease under that
subsection, endorse the relevant certificate of Crown land title
or qualified certificate o€rown land title, as the case requires,
with all the particulars of, or endorsed on, that Crown lease.

(5) Inthis section, a reference to a Crown lease includes a reference
to a Crown land lease issued by the Minister for Lands.

[Section75 inserted byNo. 28 of 1944 s2 (as amended by
No.17 of 1950 s75); amended by N&1 of 1996 s48; No.31
of 1997 s101; No. 6 of 2003 27.]

76. Person to whom duplicate certificate or instrument of title
has been issued in error or who wrongfully retains sut
instrument may be summoned

(1) In case it shall appear to the satisfaction of the Commissioner
that any duplicate certificate of title or instrument has been
issued in error or contains any misdescription of land or of
boundaries or that any entry ordarsement has been made in
error on any duplicate certificate of title or instrument or that
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77

(2)

any duplicate certificate instrument entry or endorsement has
been fraudulently or wrongfully obtained or that any duplicate
certificate or instrument is frauduly or wrongfully retained

he may by notice in writing require the person to whom such
document has been so issued or by whom it has been so
obtained or is retained to deliver up the same for the purpose of
being cancelled or corrected or given to thepprgarty as the

case may require; and in case such person shall refuse or neglect
to comply with such requisition the Registrar on the direction of
the Commissioner may apply to a judge to issue a summons for
such person to appear before the Supreme ©oarjudge and

show cause why such duplicate certificate or instrument should
not be delivered up for the purpose aforesaid; and if such person
when served with such summons shall neglect or refuse to
attend before such court or a judge thereof at the timarein
appointed it shall be lawful for a judge to issue a warrant
authorising and directing the person so summoned to be
apprehended and brought before the Supreme Court or a judge
for examination.

Where a person has not complied with a requisitioder
subsectior{l) and the Registrar has not applied to a judge for
the issue of a summons referred to in that subsection, nothing in
subsectior{l) prevents any other interested person from
applying to a judge to issue a summons referred to in that
subsection.

[Section76 amended by N81 of 1996 s49.]

Party appearing may be examined on oath

Upon the appearance before the court or a judge of any person
summoned or brought up by virtue of a warrant under

section76(1) or (2) it shall be lawd for the court or judge to
examine such person upon oath and (in case the same shall seem
proper) to order such person to deliver up such duplicate
certificate of title or instrument as aforesaid; and upon refusal or
neglect by such person to deliverthp same pursuant to such

order to commit such person to gaol until such duplicate
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certificate or instrument shall be delivered up; and in such case
or in case such person cannot be found so that a requisition and
summons may be served upon him under se@(1) or (2)—

(@) the Commissioner may (if the circumstances of the case
require it and subject to paragraftf)) direct the
Registrar to issue to the proprietor of the land; or

(b) the court or a judge may, upon the application of the
Registrar or ay other interested person, order the
Registrar to issue to such person as the court or judge
directs,

such duplicate certificate of title as can be issued in the case of
any duplicate certificate of title being lost or destroyed and the
Registrar shalkenter in the Register on the relevant certificate of
title notice of the issuing of such duplicate certificate and the
circumstances under which the same was issued and thereupon
the duplicate certificate so refused or neglected to be delivered
up as aforsaid shall be deemed for all purposes to be null and
void.

[Section77 amended by N81 of 1996 s50.]

78. Registrar may call in duplicate certificate etc.

On any transfer by a sheriff or the Magistrates Court or
mortgagee to a purchaser of any lasthte or interest under this
Act or for the purpose @mending or cancelling any certificate
or its duplicateunder the provisions of this Act or for the
purpose of inspection in case of loss destruction or obliteration
of any certificate of title the &jistrar shall by writing under his
hand require the judgment debtor mortgagor or mortgagee or
proprietor of the land comprised in any duplicate certificate or
instrument or the person having the possession, custody or
control of any such duplicate certifite or instrument to bring
the same to thAuthority within a period named in such
requisition not less thandays from the date thereof to be
endorsedcancelled, amended otherwise dealt with as the
case may require.
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Certificates of titles and registration

79.

[80.
81

[Section78 amended by N&4 of 1909 s11; No.81 of 1996
s.51; No.6 of 2003 s28; No.59 of 2004 s140; No.60 of 2006
s.118(1).]

Person who fails to bring in duplicate certificate etc. may be
brought before court or judge

If any person sHerefuse or neglect to comply with any such
requisition as aforesaid the Registrar or any person interested
may apply to a judge to issue a summons for such person to
appear before the Supreme Court or a judge and show cause
why the document mentioned sach requisition should not be
delivered up or produced for the purpose mentioned in such
requisition; and upon appearance before the court or a judge of
any person so summoned it shall be lawful for the court or judge
to examine such person upon oath snceceive other evidence

or if he did not appear after being duly served with such
summons then to receive evidence in his absence and (in case
the same shall seem proper) to order such person to deliver up
such document upon such terms or conditions asith court

or judge shall seem fit and the cost of the summons and
proceedings thereon shall be in the discretion of the court or
judge.

Repealed by Nd.7 of 1950 s19.]

Words of inheritance or succession to be implied

Every certificate ofiny person or corporation sole or aggregate
being the proprietor of an estate in fee simple whether in
possession remainder or reversion, the holder of an interest in
Crown land or the holder of a power conferred on a
management body and every instrunteasferring, creating or
giving effect to such an estate, interest or power to or in favour
of any person or corporation shall imply and be deemed to
include the heirs of such person or the successors of such
corporation.

[Section81 amended by N81 0f1997 s.102.]
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Part IIIA & Crown leases

[Heading inserted by N&4 of 1909 s2A (as amended by
No.17 of 1950 s75).]

81A.  Registration of Crown leases

(1) Subject to subsectiq3), every Crown lease issued after the
commencement of thEransfer é Land Act Amendment
Act 1909, shall be issued in duplicate under seal and forwarded
by the Minister for Lands direct to the Registrar for registration
under sectio®3.

(2) The Registrar shat-

(a) enterin a journal particulars of the lease, anckma
each part thereof the number appearing in such journal,
and sign his name to each part;

(b) retain one part (to be called the original), and deliver the
other part (to be called the duplicate) to the lessee or, in
the case of a mortgage, to the rgagee; and

(c) register the original in the Register of Leases.

(3) No Crown lease shall be issued after the commencement of the
Acts Amendment (Land Administration) A897".

[Section81A inserted by N&4 of 1909 s3 (as amended by
No.17 of 195Cs. 75); amended by N&1 of 1996 s52; No.31
of 1997 s103.]

81B.  Registration of Crown leases granted before commencement
of this Act

(1) A Crown lease issued before the commencement dfrdesfer
of Land Act Amendment At909*, may be made sjgxt to and
registered under the operation of this Act, by an application in
the form in the Twentgighth Schedule.
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(2) Such application may be made by the lessee or any person
claiming through him, or by any mortgagee, and shall be
accompanied by—

(@ the instrument of lease and certified copies of all
existing mortgages, subleases, and other dealings
(if any) registered under theand Act1898% and

(b) a certified copy of the lease to be supplied by the
Department of Lands and Survéyts the apficant for
such purpose; and

(c) the written consent of all registered mortgagees; and

(d) in applications by mortgagees, the written consent of the
lessee.

(3) The Registrar shall refer such application to the Commissioner
for his direction, and if th€ommissioner is satisfied as to the
title of the applicant he shall direct the Registrar to bring the
land under the Act, either forthwith or after advertisement.

(4) When the Registrar is satisfied that the preceding provisions of
this section have bee@omplied with, he shal-

(@) enterin a journal particulars of the lease, and of all
existing mortgages and subleases, and mark on the lease
and the certified copy the number appearing in the
journal, and endorse on the lease and certified copy all
existing mortgages and subleases, and sign his name to
the lease and certified copy and such endorsements; and

(b) retain and register in the Register of Leases the original
lease instrument and deliver the certified copy to the
lessee, or, in the case ofrertgage, to the mortgagee.

(5) Any mortgage or sublease of a Crown lease made prior to the
lease being registered under this section, and which is still
operative—

(@) shall be recorded on the original instrument of lease and
on the certified copy; ah
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81C.

81D.
1)

(2)

(b) when so recorded, shall be read as if it contained all the
covenants, powers, and conditions which by this Act are
implied in mortgages or subleases or conferred upon the
parties thereto, except so far as such mortgage or
sublease contains express\sions to the contrary.

[Section81B inserted by N&4 of 1909 s4 (as amended by
No.17 of 1950 s75).]

Effect of registration

When a Crown lease is signed by the Registrar it shall be
deemed to be registered and, subject to this Act,bmay
transferred, subleased, and dealt with in like manner as if it had
been granted by a registered proprietor and registered in the
ordinary way, and the several provisions of this Act with respect
to freehold land shall apply to such Crown lease, and/ever
mortgage or sublease thereof, whether granted before or after
the commencement of tAeansfer of Land Act Amendment

Act 1909%; with such variations only as the difference in the
nature of such property requires, or as may be necessary to
render such mvisions applicable to leaseholds for years.

[Section81C inserted by N4 of 1909 s5 (as amended by
No.17 of 1950 s75).]

Registration of transfer etc.

No transfer, sublease, or mortgage of a Crown lease or of a
sublease thereof shak legistered unti—

(@) the Minister for Lands, or an officer authorised by that
Minister to do so, has informed the Registrar in writing
of his consent to the registration; and

(b) if the Registrar so requests, the duplicate Crown lease is
presentedd the Registrar for any endorsement or other
action required by the Registrar.

Nothing in this Act contained shall affect the provisions of the
Land Act18982 whereby a transferee or sublessee is required
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3)

(4)

(5)

to be a person who is not disqualified untet Act to be a
lessee of the land intended to be transferred or sublet.

If a lease is divided under secti84(4)(a) of the
Land Administration Actl997the Registrar shal—

(@) register, and has power to do all things necessary to
register, thalivision of the land under the lease and the
transfer of each part of the land under the lease; and

(b) register any other dealing or thing that may be done in
relation to each part of the pastoral lease,

despite anything to the contrary in this Act.

If a lease is divided under secti©84(4)(b) of thed.and
Administration ActLl997the Registrar shal-

(@) register and has power to do all things necessary to
register the division of the lease and the amalgamation
of part of the land with the lanaf an adjoining pastoral
lease; and

(b) register any other dealing or thing that may be done in
relation to each part of the pastoral lease,
despite anything to the contrary in this Act.
If a lease is divided under sectib84(4)(c) of the
Land Administration Act1997the Registrar shal—

(a) register, and has power to do all things necessary to
register, the division of the lease and transfer of part of
the lease; and

(b) register any other dealing or thing that may be done in
relation to each ot of the pastoral lease,
despite anything to the contrary in this Act.

[Section81D inserted by N4 of 1909 s6 (as amended by
No.17 of 1950 s75); amended by N&1 of 1996 s53; No.59
of 2000 s51.]
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81E No foreclosure without consent oMinister for Lands

No order of foreclosure shall be made in respect of a mortgage
of a Crown lease without the consent, in writing, of the Minister
for Lands.

[Section81E inserted by N&4 of 1909 s7 (as amended by
No.17 of 1950 s75).]

81F. Entry of forfeiture

(1) The Registrar, upon receipt of written notice from the Minister
for Lands that any Crown lease has been forfeited or determined
in whole or in part, shall make an entry to that effect on the
original | ease amtdhereofal | in the | esse

(2) If there is a mortgage or sublease registered against the lease so
forfeited or determined, the Registrar shall serve the mortgagee
or sublessee with3®ay s’ notice of his intentio
entry within which time the mortgagee ob$essee may carry
out the conditions of the lease and apply to the Minister for
Lands to waive the forfeiture.

(3) The Minister for Lands may, by notice to the Registrar, allow a
longer period than 30ays.

(4) Unless the forfeiture or determination encelled by the
Governor in Council under tHeand Act18982, or is waived by
the Minister for Lands under subsecti@), then at the
expiration of such days or such longer period as the Minister for
Lands shall allow, such forfeiture and determinatioalls
become absolute.

[Section81F inserted by N4 of 1909 s8 (as amended by
No.17 of 1950 s75); amended by N&1 of 1996 sb4.]

81G. Crown lessee to be deemed of full age

(1) Every person who for the time being is the holder of a Crown
leaseshall, for all purposes in connection with transferring,
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subletting, mortgaging, or otherwise dealing with the lease, have
the same capacity as if he were and shall be deemed of full age.

(2) The provisions of this section shall be deemed to have applied
to all holdings under thieand Act18982, from 1January1899.

(3) The terms and conditions of any such transfer, sublease,
mortgage, or other dealing may be reviewed and altered upon
application in Chambers to a judge of the Supreme Court.

[Section81G inserted by Ndb4 of 1909 s9 (as amended by
No.17 of 1950 s75).]

81H.  Certain provisions of this Act andLand Act1898not to
apply to Crown leases

(1) Section92, 93 and 94 of this Act shall not apply to Crown
leases.

(2) SectionsB0, 122 and.38 to 144 inclusive of thieand
Act 18982, and sectiong4 to 83 inclusive of theand Act
Amendment Ad906 shall not apply to Crown leases registered
under this Act, and sectidrb of theLand Act Amendment
Act 190Q shall in reference to Crown lesssregistered under
this Act be read subject to sectidhF.

[Section81H inserted by N4 of 1909 s10 (as amended by
No.17 of 1950 s75); amended by N@6 of 1911 s3]

81l. Mortgage of Crown lease to be transferred to Crown grant

(1) Where tle holder of a Crown lease has executed a mortgage
thereof, either before or after the commencement of the
Transfer of Land Act Amendment AétL1*, and the holder for
the time being under the provisions of such Crown lease
becomes entitled to a Crown gtam fee simple of the land
comprised in and demised by such lease, the mortgage shall,
by the operation of th&ransfer of Land Act Amendment
Act 1911 be transferred and apply to such Crown grant, and to
the land thereby granted, in all respects asahstrown grant
had been referred to in the mortgage, and a memorandum of
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such mortgage shall be endorsed by the Registrar of Titles as an
encumbrance on such Crown grant and in the Register on his
registering such grant, and a memorandum stating theffact o
such transfer shall also be made by the Registrar of Titles on the
instrument of mortgage.

(2) This section shall be deemed to have been in operation from the
commencement of thEransfer of Land Act Amendment
Act1909".

[Section81l inserted by Na26 of 1911 s2 (as amended by
No.17 of 1950 s75); amended by N&1 of 1996 s55.]
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Part IlIB 8 Registration and recording in relation to
Crown land

[Heading inserted by N@&1 of 1997 s104(1).]

Division 18 General
[Heading inserted by N@&1 0f1997 s.104(1).]

81J. Application of this Part

This Part applies solely to Crown land.
[Section81J inserted by N&1 of 1997 s104(1).]

81K. Terms used in this Part

In this Part, unless the contrary intention appears

fiapproved formo means form approved under sect®#8 of
theLand Administration Act997

ACommissione means Commissioner of Titles referred to in
section5 or Deputy Commissioner of Titles referred to in
section6;

Aimanagement ordeb has the same meaning as it hathe
Land Administration Act997,

Arepealed Ach has the same meaning as it has inLiued
Administration ActLl997,

fitransitional period 0 has the same meaning as it has in the
Land Administration Act997.

[Section81K inserted by N&B1 of 1997 s104(1).]

81L.  Creation and registration of certificates of Crown land title
and qualified certificates of Crown land title

On receiving from the Minister for Lands an application
requesting him to do so in respect of a parcel of Crown land, the
Registrarshall create and register a certificate of Crown land

title or a qualified certificate of Crown land title in an approved
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form for that parcel and may endorse on the certificate of Crown
land title or qualified certificate of Crown land title such
particdars of any dealing as he considers appropriate.

[Section81L inserted by N&B1 of 1997 s104(1).]

81M. Lodging etc. of management orders

(1) Aninstrument which is a management order within the meaning
of theLand Administration Act997may be lodgedvith the
Registrar in duplicate.

(2) The Registrar shall, when he has registered a management order
in duplicate, forward the duplicate copy of the management
order to the management body to which the management order
relates.

[Section81M inserted by Bl 31 of 1997 s104(1).]

81N. Crown surveys

Crown surveys required for the purposes of this Part shall
comply in all respects with current rules and regulations made
under sectiorl6.

[Section81N inserted by N&1 of 1997 s104(1).]

810. No duplicate certificates of Crown land title or duplicate
gualified certificates of Crown land title to be issued

The Registrar shall not issue duplicate certificates of Crown
land title or duplicate qualified certificates of Crown land title.

[Section810 inseréd by No31 of 1997 s104(1).]

81P Endorsements on certificates of Crown land title and
gualified certificates of Crown land title

(1) The Registrar shall endorse on each certificate of Crown land
title or qualified certificate of Crown land title tiparticulars of
all dealings and matters affecting the Crown land that is the
subject of a certificate of Crown land title or qualified certificate
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(2)

81Q.
(1)

(2)

3)

(4)

of Crown land title when those particulars are required by this
Act or theLand Administration Act997to beregistered or
recorded in the Register.

Any endorsement under subsect{ah of a certificate of Crown
land title shall be made in such manner as preserves the
priorities of those dealings or matters.

[Section81P inserted by N@&1 of 1997 s104(1).]

Leases and subleases of Crown land

The Registrar may register on a certificate of Crown land title or
gualified certificate of Crown land title a lease or sublease of
Crown land for a term of 1&onths or more.

If the fee simple in Crown land in respect of which a lease or
sublease is registered under subsedtlgnms transferred under
theLand Administration Act997and a certificate of title is
created and registered in respect of that Crown4and

(@) thelease or sublease continues to be registered in respect
of the relevant freehold land, until the lease or sublease
terminates according to law, as if it had been registered
in respect of that freehold land; and

(b) any encumbrance registered in respec¢heflease or
sublease before that transfer continues to be registered in
respect of the relevant freehold land until that
encumbrance is terminated, discharged or surrendered or
expires.

The Registrar may register any variation of the provisions of a
registered lease or sublease effected unddrahd
Administration ActL997.

If a dealing is lodged in respect-ef

(&) a Crown lease that is treated under se@d@taD(1) as if
it were a lease registered under this section; or
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(b) alease of Gywn land (not being a Crown lease) that is
treated under sectidi04(2) of theActs Amendment
(Land Administration) Act997as if it were a lease
registered under this section,

the Registrar may make such endorsements as the Registrar
thinks fit on theoriginal and duplicate lease instrument.

[Section81Q inserted by N@&1 of 1997 s104(1)*® amended
by No. 6 of 2003 £9.]

81R.  Registration of profits a prendre

(1) The Registrar may register on a certificate of Crown land title or
qualified certifcate of Crown land title a profit a prendre
granted under sectid®i(1) of theLand Administration
Act1997in respect of Crown land.

(2) The Registrar may, while a profit a prendre is registered under
subsectior{l), register any dealing or record arayeat in
respect of the profit a prendre.

(3) If the fee simple in Crown land in respect of which a profit a
prendre is registered under subsecfibns transferred under
theLand Administration Act997and a certificate of title is
created and regigd in respect of that Crown land, the profit a
prendre continues to be registered in respect of the relevant land
until it is terminated or surrendered or expires.

[Section81R inserted by N&1 of 1997 s104(1).]

81RA. Other encumbrances in respect ofee simple in Crown land

(1) In subsectiorf2) —

fiencumbranced means an encumbrance (as defined in
section4(1)) that is shown on the transfer or other
document by which the transfer of Crown land in fee
simple is effected.
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) If —

(@) the fee simplén Crown land in respect of which an
encumbrance is registered is transferred unddrahd
Administration Actl997 and

(b) a certificate of title is created and registered in respect of
the fee simple of that former Crown land,

the encumbrance is mperation of this subsection transferred to
and applies to the fee simple when transferred in all respects as
if the fee simple had been referred to in the encumbrance until
that encumbrance is terminated, withdrawn, discharged,
surrendered or expires.

(3) This section does not apply to an encumbrance referred to in
section81Q or 81R.

(4) This section applies to a transfer effected on or after the coming
into operation of théand Administration Act997.

[Section81RA inserted by N&9 of 2000 s51]

81S Prerequisites to registration of dealings in respect of Crown
land

(1) When a dealing in respect of Crown land is received by the
Commissioner or the Registrar for registration, the
Commissioner or the Registrar shall satisfy himself that the
permission of the Minister for Lands has been obtained in
respect of that dealing lass the dealing is one in respect of
which the Minister’s permission is n
Land Administration Actl997.

(2) The Registrar shall not, unless he is satisfied that the provisions
of —
(&) sectionsA2 and 43 of theéand AdministratiorAct 1997
have been complied with, register any dealing, other

than a dealing referred to in paragrdp)) in respect of
a classA reserve;
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(b) sectiond4 of theLand Administration Act997have
been complied with, register the granting or creation of
aneasement in respect of a class A reserve; or

(c) sectiond5 of theLand Administration Act997have
been complied with, register any dealing in respect of
land reserved under sectidf of that Act for the
purpose of a national park, conservation par&lassA
nature reserve.

[Section81S inserted by N@1 of 1997 s104(1); amended by
No.59 of 2000 s51.]

81T.  Registered proprietors etc. protected against ejectment
except in certain cases referred to ilhand Administration
Act 1997

(1) Subjectto section68, an action of ejectment or other action for
the recovery of any alienated land does not lie, and is not
sustainable, against the person registered as the proprietor of
that land under this Act, except in the case-of

(a) the Minister for Lads exercising the powers of sale
conferred by sectioh6(4) of theLand Administration
Act1997as against that person;

(b) the Minister for Lands causing the forfeiture of the
freehold of that alienated land under sec86rof the
Land Administration Aicl997as against that person;

(c) the Minister for Lands exercising the power conferred
by section36(c)(ii) of theLand Administration Act997
as against that person;

(d) the Minister for Lands acquiring that alienated land as
Crown land under sectid? of theLand Administration
Act1997as against that person; or

(e) an acquiring authority taking an interest in that alienated
land under Paf of theLand Administration Act997
as against that person.
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(2) Subject to sectiofi8, an action of ejectment or other action for
the recovery of any Crown land does not lie, and is not
sustainable, against the management body of a reserve or mall
reserve except in the case-ef

(&) the Minister for Lands exercisirte power conferred
by section60(1) or (2) or 62(3)(a) of theand
Administration ActL997, or

(b) an acquiring authority exercising the power conferred by
section161(1)(c) of theeand Administration Ac1997,

as against that management body.

(3) Subject to sectior68, an action of ejectment or other action for
the recovery of a Crown lease or other lease of Crown land does
not lie, and is not sustainable, against the person registered as
the proprietor of that Crown lease or other lease under this Ac
except in the case et

(@) theMinister for Lands extinguishing that Crown lease or
other lease under secti@f(4) of theLand
Administration ActLl997,

(b) the Minister for Lands extinguishing that Crown lease or
other lease under secti@ii(4) of heLand
Administration ActLl997%,

(c) the Minister for Lands causing the forfeiture of that
Crown lease or other lease under secsbmf theLand
Administration ActL997in respect of the breach of a
condition or covenant;

(d) the Minister for Lands aepting the surrender of that
Crown lease or other lease under sec8ibfl) of the
Land Administration Act997,

(e) an acquiring authority taking that Crown lease or other
lease under Pa®& of theLand Administration Act997,

(H the purchaser of th&@rown lease or other lease under
section261(1) of theLand Administration Act997 or
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(g) the Minister for Lands acting under sect®r0 of the
Land Administration Act1997,

as against that person.
[Section81T inserted by N&1 of 1997%.104(1).]

Division 28 Transitional
[Heading inserted by N@1 of 1997 s104(1).]

81U.  Registrar may accept for registration signed and stamped
duplicate original documents

(1) The Registrar may accept for registration under this Division
not only sgned original documents stamped as original
documents, but also, in the absence of such original documents,
signed duplicate original documents stamped as duplicate
original documents before the commencement oAttte
Amendment (Land Administration) AQ97".

(2) A duplicate original document accepted for registration under
subsectior{l) is to be treated, when registered, as if it were the
original document.

(3) In subsectiorfl) —

fistamped means stamped in accordance withStemp
Act1921

[Section 81U inserted by NaB1 of 1997 s104(1); amended by
No. 45 of 2002 25.]

81V.  Minister for Lands may apply to Registrar for certificates of
Crown land title, qualified certificates of Crown land title
etc.

(1) TheMinister for Lands may at anyntie apply, whether on
behalf of another person or on his own initiative, to the
Registrar for—

(@) the cancellation of a qualified certificate of Crown land
title in respect of a parcel of Crown land and its
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replacement with a certificate of Crown larttet
created and registered in respect of that parcel; or

(b) the cretion and registration of a certificate of Crown
land title or qualified certificate of Crown land title.

(2) If the Registrar—

() is satisfied in respect of an application madeennd
subsectior{l) that any interests in, or caveats or
dealings in respect of, the relevant Crown land are
clearly identified and that there is, in the case of 2
more such interests or caveats, no dispute concerning the
respective priorities of thosetarests or caveats, the
Registrar shall grant that application; or

(b) is not so satisfied, the Registrar may refuse that
application or refer it to the Commissioner.

[Section81V inserted by N@&1 of 1997 s104(1).]

81W. Procedure when applications réerred to Commissioner

(1) Subject to this section, when an application is referred to the
Commissioner under secti®&1V(2)(b), the Commissioner may,
if —

(&) heis satisfied in respect of the application that any
interests in, or caveats or dealinggespect of, the
relevant Crown land are clearly identified and that there
is, in the case of 2 or more such interests or caveats, no
dispute concerning the respective priorities of those
interests or caveats, cause notice of that application to
be—

(i) advertised at least once in a newspaper
circulating throughout the State or in the local
government district where that Crown land is

situated; or
(i) served on any persons named by him,
or both; or
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(b) heis not so satisfied-
() refuse that agjzation; or

(i) inthe case of an application for the creation and
registration of a certificate of Crown land title,
direct the Registrar to create and register a
qualified certificate of Crown land title in respect
of the relevant Crown land.

(2) Without limiting the generality of subsecti¢h) —

(@) the Commissioner may be satisfied in respect of an
application for the purposes of that subsection if he
accepts as evidence recitals, statements and descriptions
of facts, matters and parties inedis, instruments,
dealings, Acts and statutory declarations, the date shown
as that of the execution, signature, passing or making of
which precedes the date of making of the application by
at least 1%ears; and

(b) any person on whose behalf the appicmawas made
shall not be required to negative, except in relation to the
knowledge, information and belief of himself and his
agents, the existence of any unregistered conveyances,
assurances or other dealings affecting any part of the
Crown land the sybct of the application.

(3) The cost of any advertisement or service of notice under
subsectior{l) is to be paid to the Registrar before the
publication of the relevant advertisement or the effecting of the
relevant service.

4) If—

(@) the Commissiner is satisfied in respect of the matters
referred to in subsectiqii)(a);

(b) the Minister for Lands has, before making the relevant
application under sectid8ilVV(1), advertised under
clause45(3) of Schedul@ to theLand Administration
Act1997in connection with the matter the subject of
that application; and
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(c) the Commissioner is in consequence satisfied that there
is no need to cause notice of that application to be
advertised or served under subsecfibyia),

the Commissioner shall, unlessaveat is in force under this
Division forbidding him to do so or he is restrained from doing
so by an order made under seci®irX(3), direct the Registrar
to grant that application.

(5) The Commissioner shall, if he causes notice of an application to
be—

(a) advertised under subsecti¢¥)(a), fix a period of not
less than 14lays, and not more than t#nths, from
the date of—

() that advertisement; or

(i)  if there is more than one such advertisement, the
later or last such advertisement;

(b) served under subsecti¢h)(a), fix a period of not less
than 1l4days, and not more than frfonths, from the
date of—

() that service; or

(i) if there is more than one such service, the later or
last such service;

or

(c) both advertised and sed under subsectiqd)(a), fix a
period which is the later of the periods capable of being
fixed under paragraph{a) and (b),

on or after the expiry of which period the Commissioner shall,
unless a caveat is in force under this Division forbiddingtoim

do so or he is restrained from doing so by an order made under
section81X(3), direct the Registrar to grant the application.

(6) Any person claiming an interest in Crown land the subject of an
application referred to the Commissioner under
section81V(2)(b) may before the creation and registration of a
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certificate of Crown land title or qualified certificate of Crown
land title in respect of that Crown land sign and lodge with the
Registrar a caveat in an approved form forbidding the grant of
that appication.

(7) The Registrar may by notice served on a caveator acting under
subsectior{6) require that caveator to support the caveat by
lodging with the Registrar within a period ofidys from that
service—

(a) a statutory declaration stating theuratof the interest in
Crown land under which the relevant claim is made; and

(b) a perfect abstract of the title to that interest.

(8) If the statutory declaration and abstract supporting a caveat are
not lodged within the period referred to in subs®c(r), the
caveat lapses.

(9) A caveat cannot be lodged under subseddmnless it
contains an address, or a number for a facsimile machine, in
Australia for the service of notices in relation to the caveat.

[Section81W inserted by N&1 of 1997 s104(1).]

81X.  Procedure on lodging of caveats etc.

(1) When a caveat is lodged with the Registrar under
section81W(6), the Registrar shall forthwith notify the
Commissioner and the Minister for Lands.

(2) On being notified under subsectii) —

(a) the Commissioner shall not direct the Registrar to grant
the relevant application until the caveat has been
withdrawn or has lapsed or an order setting aside the
caveat has been made under subse¢8prand

(b) the applicant may, if he so wishes, sunmntioe caveator
to attend before the Supreme Court or a judge to show
cause why the caveat should not be set aside.
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(3) The Supreme Court or a judge may, on proof that the caveator

(4)

()

81Y.

(1)

has been summoned under subsed)nmake such order,
whether ex parteratherwise, in respect of the caveat as the
Supreme Court or judge thinks fit.

A caveat shall lapse on the expiry of one month from the date
on which it was lodged under secti®hW(6), unless the
caveator before that expiryv

(a) takes proeedingsn a court of competent jurisdiction to
establish his claim to the interest specified in the caveat
and gives notice of that taking to the Registrar; or

(b) obtains and serves on the Registrar an order of the
Supreme Court or a judge restraining the Cassianer
from making a direction under sectiB@\W(4) or (5).

A caveat shall not be renewed by or on behalf of the same
person in respect of the same interest.

[Section81X inserted by N@&1 of 1997 s104(1).]

Action to be taken by Registrar h consequence of granting
applications made under sectior81V(1)(a)

When the Registrar grants an application made under
section81V(1)(a), whether under secti8iV(2)(a) or under a
direction made under secti@iW(4) or (5), the Registrar
shall—

(a) create a certificate of Crown land title in an approved
form in respect of the parcel of Crown land referred to in
the qualified certificate of Crown land title cancelled as
a result of the granting of that application; and

(b) endorse on the certifitmof Crown land title in correct
order of priority particulars of the interests, caveats and
dealings—

(i) setoutin that qualified certificate of Crown land
title; or
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(i)  specified in information provided in compliance
with a requirement made undgause45(2) of
Schedule to theLand Administration Act997,

or both, as the case requires, together with a
memorandum of any reservation or vesting made under
the repealed Act and affecting that parcel.

(2) After complying with subsectioflL), theRegistrar shall register
the certificate of Crown land title referred to in that subsection.

[Section81Y inserted by N@1 of 1997 s104(1).]

81Z.  Action to be taken by Registrar in consequence of granting
applications made under sectior81V(1)(b)

(1) When the Registrar grants an application made under
section81V(1)(b), whether under secti®iV(2)(a) or under a
direction made under secti®W(1)(b), (4) or (5), the
Registrar shal—

(@) create aertificate of Crown land title or a qualified
certificate of Crown land title in an approved form for
the parcel of Crown land referred to; and

(b) endorse or—

(i) the certificate of Crown land title in correct order
of priority; or

(i)  the qualified certificate of Crown land title,
particulars othe interests, caveats and dealings
specified,

in that application.

(2) After complying with subsectio(i), the Registrar shall register
the certificate of Crown land title or qualified certificate of
Crown land title referred to in that subsection.

[Section81Z inserted by N@&1 of 1997 s104(1).]
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81ZA. Procedure for registration of interests for which no
certificate of Crown land title or qualified certificate of
Crown land title exists

(1) Subject to sectioB0(2) of theLand Administration Act997, a
person claiming an interest in a parcel of Crown land in respect
of which—

(@) no certificate of @wn land title has been created and
registered; and

(b) no qualified certificate of Crown land title exists,

may lodge with the Registrar foegistration or recording a
dealing evidencing, or a caveat claiming, that interest.

(2) On receiving a dealing or caveat lodged with him under
subsectior{l), the Registrar shall refer that dealing or caveat to
the Minister for Lands.

(3) When a dealingr caveat is referred to him under
subsectior{2), the Minister for Lands shal-

(a) if he is satisfied that any interests in, or caveats or
dealings in respect of, the relevant parcel of Crown land
are clearly identified and that there is, in the a#s2or
more such interests or caveats, no dispute concerning the
respective priorities of those interests or caveats, apply
to the Registrar for the creation and registration of a
certificate of Crown land title; or

(b) if he is not so satisfied, apply the Registrar for the
creation and registration of a qualified certificate of
Crown land title,

in respect of that parcel.
[Section81ZA inserted by N&1 of 1997 s104(1).]
81ZB. Matters relating to qualified certificates of Crown land title

(1) A peson is not entitled to recover any compensation or
damages from the State, the Minister for Lands, the
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Commissioner, the Registrar or any Examiner of Titles or other
officer as a result of any loss or damage suffered as a result
of —
(&) any errorm; or
(b) anything that the Minister for Lands, the Commissioner,
the Registrar or any Examiner of Titles or other officer
has or has not, in good faith, done to or in relation to,

a qualified certificate of Crown land title.

(2) Nothing in subsectio(il) affects the validity of anything
lawfully done under the repealed Act.
(3) The Registrar may—
(a) register any additional interests or dealings in, or record
any additional caveats in respect of, Crown land on a
qualified certificate of Crown lantitle; and
(b) if so directed by the Commissioner, make any necessary
corrections to the particulars recorded on a qualified
certificate of Crown land title.
[Section81ZB inserted by N&1 of 1997 s104(1).]
81ZC. Interests in Crown land not registeral within transitional
period void as against registered interests in Crown land etc.
(1) A person who has a document evidencing an interest in Crown
land granted, disposed of or entered into under the repealed Act,
or under another written law before tlepeal of the repealed
Act, may, within the transitional period, lodge
(@) that document; or
(b) a careat in respect of that interest,
with the Registrar for registration or recording.
(2) Aninterest—
(@) to which subsectiofil) applies; and
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(b) in respect of which a document or caveat is not
registered or recorded within the transitional period,

is void as against-
(c) aninterest which has been so registered;
(d) a caveat which has been so recorded; or

(e) aninterest which has beeggistered or a caveat which
has been recorded

(i) after the repeal of the repealed Act; and

(i) before a document or caveat is registered or
recorded in respect of the fistentioned
interest,

in relation to the same parcel of Crown land to thermxof any
inconsistency between the finstentioned interest and an
interest or caveat referred to in paragréph(d) or (e).

(3) Nothing in this section prevents the registration of an interest, or
the recording of a caveat, referred to in subse¢id after the
expiry of the transitional period.

[Section81ZC inserted by N@1 of 1997 s104(1).]

81ZD. Registrar may convert Crown leases into leases registered
under section81Q

(1) TheRegidgrar mgy, when a dealing is lodged with him in respect
of a Crown lease, treat the Crown lease as if it were a lease
registered under secti@1Q on the relevant certificate of
Crown land title, and may alter the Register and take such other
steps as are necessary for that purpose.

(2) Apart from being treatkas if it were a lease registered under
section81Q, a Crown lease referred to in subsectign
continues to have effect until it terminates according to law.

[Section81ZD inserted by N&1 of 1997 s104(1).]
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Part IV & Dealings with land

Division 10 Transfers

82. Transfers

(1) The proprietor of land or of a lease mortgage or charge or of any
estate right or interest therein respectively may transfer the same
by a transfer in an approved form. Upon the registration of the
transfer the estate anatérest of the proprietor as set forth in
such instrument or which he shall be entitled or able to transfer
or dispose of under any power with all rights powers and
privileges thereto belonging or appertaining shall pass to the
transferee; and such transe shall thereupon become the
proprietor thereof and whilst continuing such shall be subject to
and liable for all and every the same requirements and liabilities
to which he would have been subject and liable if he had been
the former proprietor or theiginal lessee mortgagee or
annuitant.

(2) Where the consideration for a transfer is not a sum of money,
the true consideration shall be concisely stated.

[Section82 amended by NA.7 of 1950 s20; No.81 of 1996
s.56; No. 6 of 2003 30.]

83. Transfer to include right to sue thereunder

By virtue of every such transfer as is herein mentioned the right
to sue upon any mortgage or other instrument and to recover
any debt sum of money annuity or damages thereunder
(notwithstanding the same may be wheel or held to constitute

a chose in action) and all interest in any such debt sum of
money annuity or damages shall be transferred so as to vest the
same at law as well as in equity in the transferee thereof.
Provided always that nothing herein contaisbkdll prevent a

court in its equitable jurisdiction from giving effect to any trusts
affecting such debt sum of money annuity or damages in case
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84.

85.

the transferee shall as between himself and any other person
hold the same as a trustee.

Proprietor may ved estate jointly in himself and others
without limiting any use etc.

Theproprietor of land or any estate or interest in land under the
operation of this Act whether of the nature of real or personal
property may transfer such land estate or interest directly to
himself and another person or jointly with any other person to
himself alone ocreate or execute any power of appointment or
disposition orcreate or limit estates in remainder or otherwise

as legal estates of or concerning land the subject thereof without
the intervention of any precedent or particular estate lsod a

like estates as legal estates without the employment or
intervention of any form of use; and upon the registration of
such transfer the land estate or interest shall vest in the
transferee solely or jointly as the case may be or in the person in
whosefavour any such power may have been executed or who
may have taken under any such limitation or otherwise
according to the intent and meaning of such instrument; and she
he or they shall become and be deemed the proprietor or
proprietors thereof.

[Section84 amended by No. 28 of 2003.89(3).]

Instruments when signed and registered have efficacy of
deeds

Every transfer or other instrument shall be deemed of the same
efficacy as if under seal; and when signed by the proprietor and
registered shalldas valid and effectual to all intents and
purposes for conveying passing or conferring the estates
interests or rights expressed to be thereby transferred leased or
created respectively as a deed duly executed and acknowledged
by the same person wouldvgabeen under any law heretofore

or now in force in Western Australia or as any other form of
document would have been either at law or in equity.
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[Section85 amended by N81 of 1996 s145(1); No. 28 of
2003 s.129(4).]

86. Duplicate certificate to bedelivered to Registrar on transfer

(1) If a transfer purports to transfer the whole or part of the land
mentioned in any certificate of title the transferor shall deliver
up to the Registrar the duplicate certificate (if any) and the
Registrar shall aftr registering the transfer endorse on the
certificate a memorandum cancelling the same either wholly or
partially in accordance with the transfer.

(2) The duplicate (if any) of any wholly or partially cancelled
certificate shall be retained by the Réxgis

3 The Registrar shall create and regis
certificate of title to the land mentioned in such transfer and, on
the application of the proprietor of the untransferred portion,
shall create and mangacettfieateof n t he pro
title to such portion.

(4) If the land to be transferred is leasehold, the lease and duplicate
(if any) shall not be cancelled and the latter document instead of
being retained by the Registrar shall be delivered to the
transferee.

[Section86 inserted by NB1 of 1996 s57; amended by No. 6
of 2003 s31.]

87. Total transfer by endorsement on paper title or by entering
transfereeds name on digital title

(1) If a transfer purports to transfer the whole of the land mentioned
in apaper title the Registrar may if he thinks fit instead of
cancelling the certificate of title under sect@fenter on the
certificate of title and on the duplicate certificate (if any) a
memorandum of the transfer and deliver the duplicate to the
transkree or to a person named and authorised by the transferee
as the person to whom the duplicate may be delivered.
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(2) If atransfer purports to transfer the whole of the land mentioned

88.

3)

in a digital title the Registrar may if he thinks fit instead of
canceling the certificate of title under secti@6 —

(@) enter the name of the transferee as the new proprietor on
the certificate of title;

(b) cancel the duplicate certificate of title (if angjd

(c) issue a new edition of the duplicate certificaitétée in
accordance with sectiof4B(2).

Every certificate with such memorandum or such change shall
be as effectual for the purpose of evidencing title and for all
other purposes of this Act as if the old certificate had been
cancelled and a newrtiéicate had been created and registered
in the name of the transferee and such process in lieu of
cancellation may be repeated upon every transfer of the whole
of the land.

[Section87 inserted by No. 6 of 200332.]

Transferee of land subject toencumbrance to indemnify
transferor

In every transfer of land under the operatioloé Transfer of
Land Actl874 or of this Act subject to a mortgage or charge
there shall be implied a covenant with the transferor by the
transferee binding the lattand his heirs executors
administrators and transferees that he or they will pay the
interest secured by such mortgage after the rate and at the times
and in the manner therein specified and will pay the annuity at
the times and in the manner specifiedhie charge and will
indemnify and keep harmless the transferor and his
representatives from and against the principal sum secured by
the mortgage and from and against all liability in respect of any
of the covenants therein contained or by this Act dedléo be
implied therein on the part of the transferor.
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88A. Memorial of easements to be registered

A memorial of any transfer or lease creating an easement over
or upon or affecting land under the operation of this Act shall be
entered in the Registen the grant or existing certificate of title
of the land, in addition to any other entry which concerns the
instrument and which is required by this Act.

[Section88A inserted by Nd.7 of 1950 s22; amended by
No.81 of 1996 s59.]

[89. Repealed biNo.26 of 1999 s106(3).]
[90. Repealed by N&@9 of 2004 s140.]

Division 29 Leases and subleases

91 Leases of land

The proprietor of any freehold land under the operation of this
Act may lease the same for any term exceediypgads by

signing alease thereof in an approved form; but no lease or
extension of lease as hereinafter provided subject to a mortgage
charge, carbon right, carbon covenant or plantation intshedit

be valid or binding against the mortgageaenuitant, or

proprietor of ecarbon right, carbon covenant or plantation
interestunless he shall have consented in writing to such lease
prior to the same being registered but the foregoing provisions
of this section shall not prejudice the binding effect of a consent
given by a magagee annuitant, or proprietor of a carbon right,
carbon covenant or plantation interestin unregistered lease or
extension of lease for any term.

[Section91 amended by NA.7 of 1950 s23; No.81 of 1996
s.61; No. 56 of 2003 4.3.]
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92 Covenant to be implied in every lease against lessee

93.

In every lease made under the provisions of this Act there shall
be implied the following covenants with the lessor and his
transferees by the lessee binding the latter and his heirs
executors administratoesd transferees (that is to say)

(i)

(ii)

that he or they will pay the rent reserved by the lease at

the time therein mentioned and all rates and taxes which
may be payable in respect of the leased property during

the continuance of the lease unless otisx\wrovided

by law;

that he or they will keep and yield up the leased property
in good and tenantable repair accidents and damage
from storm and tempest and reasonable wear and tear
excepted.

Powers to be implied in lessor

In every lease madender this Act there shall also be implied in
the lessor and his transferees the following powers (that is to

say)—

(1)

(2)

that he or they may with or without surveyors workmen
or others once in every year during the term at a
reasonable time of the dagter upon the leased
property and view the state of repair thereof;

that in case the rent or any part thereof shall be in arrear
for the space of one month although no legal or formal
demand shall have been made for payment thereof, or in
case of anypreach or nomobservance of any of the
covenants expressed in the lease or by this Act declared
to be implied therein on the part of the lessee or his
transferees and such breach or-nbservance

continuing for the space of one month it shall be lawful
for the lessor or his transferees teerger upon and take
possession of the leased property.
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94. Short forms of covenants by lessees

Whenever in any lease made under this Act the lessee shall
employ any of the forms of words contained in column one of
the Twelfth Schedule and distinguished by any number therein
such lease shall be taken to have the same effect and be
construed as if he had inserted therein the form of words
contained in column 2 of the same Schedule and distinguished
by the correspondingumber; and every such form shall be
deemed a covenant with the lessor and his transferees by the
lessee binding the latter and his heirs executors administrators
and transferees; but it shall not be necessary in any such lease to
insert any such numberhere may be introduced into or
annexed to any of the forms in the first column any express
exceptions from or express qualifications thereof respectively;
and the like exceptions or qualifications shall be taken to be
made from or in the correspondingros in the second column.

95. Covenant to be implied on transfer of lease

In every transfer of lease made undibe Transfer of Land

Act 1874 or this Act and in every transfer of a grant for years
there shall be implied a covenant with the transferahby
transferee binding him his heirs executors administrators and
transferees that he or they will thenceforth pay the rent by the
lease or grant reserved and perform and observe all the
covenants contained in the lease or grant or by the said Act or
this Act declared to be implied in the lease and on the part of the
lessee or his transferees to be performed and observed and will
indemnify and keep harmless the transferor and his
representatives against all actions claims and expenses in
respect of the nepayment of such rent or the breach or
non-observance of such covenants or any of them.

96. Recovery of possession by lessors to be entered in Register

The Commissioner upon proof to his satisfaction of recovery of
possession by a lessor or his traretsrby any legal proceeding
may direct the Registrar to make an entry of the same in the
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97.

Register; and the term for which the land was leased shall upon
such entry being made determine but without prejudice to any
action or cause of action which shall gomisly have been
commenced or have accrued in respect of any breach or
non-observance of any covenant expressed in the lease or by
this Act declared to be implied therein.

[Section96 amended by N81 of 1996 s145(1).]

Mortgagee of interest ofbankrupt lessee may apply to be
entered as transferee of lease and on default lessor may

apply

Uponthe bankruptcy of the proprietor of any lease made under
this Act subject to one mortgage only or to several mortgages if
owned by the same person thegR&ar on the application in
writing of the mortgagee or his transferee accompanied by a
statement signed by the trustee or official assignee of such
bankrupt refusing to accept such lease shall enter in the Register
a note of such refusal; and such ewstngll operate as a

foreclosure and as a transfer of the interest of the bankrupt in
such lease to the mortgagee or his transferees; and if he or they
shall neglect or refuse to make such application as aforesaid
within 21 days after notice in writing irhat behalf from the

lessor or his transferees shall have been served on the
mortgagee or his transferees the Registrar on the application in
writing of the lessor or his transferees to be registered as
surrenderee or surrenderees of the lease accompansediva
statement as aforesaid and proof of such neglect or refusal shall
enter in the Register notice of such statement and of such
neglect or refusal; and such entry shall operate as a surrender of
such lease discharged from the mortgage or severajjaged
aforesaid but without prejudice to any action or cause of action
which shall previously have been commenced or have accrued
in respect of any breach or nrobservance of any covenant
expressed in the lease or by this Act or by any Act hereby
repealedieclared to be implied therein.

[Section97 amended by N81 of 1996 s62 and 145(1).]
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98. Lease may be surrendered by endorsement by lessee with

concurrence of lessor

A lease made under this Act may be surrendered and
determined as well by operaii of law or under any Ordinance

or Statute now or hereafter to be in force relating to bankrupts
and their estates as by the word * Su
being endorsed upon such lease or on the duplicate thereof (if
any) and signed by the lessee srthansferee and by the lessor

or his transferee and attested by a witness. The Registrar shall
enter in the Register a memorandum recording the date of such
surrender andhay likewise endorse on either or both the lease
and the duplicate leag# any) amemorandum recording the

fact of such entry having been made. Upon such entry in the
Register the estate and interest of the lessee or his transferee
shall vest in the lessor or in the proprietor for the time being of
the reversion and inheritance in thad immediately expectant

on the term; and production of such lease or duplicate (if any)
bearing such endorsement and memorandum shall be sufficient
evidence that such lease has been legally surrendered. Provided
that no lease subject to a mortgage @rgh shall be so
surrendered without the consent in writing of the proprietor
thereof.

[Section98 amended by N81 of 1996 s145(1); No. 6 of 2003
s.33]]

99. Lessee may sublet

Subject to sectioB1Q, the proprietor of any lease under this
Act maysubject to any provisions in his lease affecting his right
so to do sublet for a term not less thayedrs by signing a
sublease in an approved form; but no sublease of any land
subject to a mortgage or charge upon the lease of the land
comprised in theublease shall be valid or binding against the
mortgagee or annuitant of the lease unless he shall have
consented in writing to such sublease previously to the same
being registered.
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s. 100

100
1)

(2)

[101.

102
1)

[Section99 amended by N81 of 1996 s63; No.31 of 1997
s.106.]

Registration of subleases

A sublease is registered

(&) inthe case of a sublease of land that is the subject of a
paper title, whem memorandum of the sublease as
described in sectiod6 has been endorsed on the
original lease; or

(b) inthecase of a sublease of land that is the subject of a
digital title, whena memorandum of the sublease as
described in sectiob6 has been endorsed on the
certificate of title,

andthe person named in any sublease registered as the
sublessee shall be deedrte be the proprietor of the sublease.

The Registrar shall endorse on the sublease a certificate of the
time at which the memorandum was endorsed under
subsectior{l)(a) or (b) and shall authenticate such certificate by
signing his name on the ceritéte; and such certificate shall be
treated by any court or person having by law or by consent of
parties authority to receive evidence as conclusive evidence that
such sublease has been duly registered.

[Section100 inserted by No. 6 of 200332l.]
Repealed by Nd@ of 2003 s35.]

Provisions as to leases applicable to subleases

The provisions of this Act affectingaseslessors and lessees
shall apply to subleases sublessors and sublessees with such
modifications and exceptions deetdifference between a lease
and sublease and in the mode of registration thereof shall
require; and the entries of recovery of possession and of
surrender provided for by sectio®8 and 98 shall in the case of
the sublease of land that is the subjed of
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s. 103

(@) a paper title, be made on the sublease and on the lease
but not on the certificate of title and the memorandum
directed by sectioA8 to be endorsed on either or both
the lease and the duplicate lease (if any) shall be
endorsed on either or botfet sublease and the duplicate
sublease (if any); and

(b) adigital title, be made on the certificate of title and the
memorandum directed by secti8@ to be endorsed on
either or both the lease or the duplicate lease (if any)
shall be endorsed on eith@rboth the sublease and the
duplicate sublease (if any).

(2) Inthe case of a surrender of a sublease evidenced by a separate
document such document shall be annexed to the original
sublease.

(3) If the lease be determined by forfeiture or operatioiawfor by
surrender under any Act relating to bankrupts and their estates
such determination or surrender shall determine the sublease.

[Section102 amended by N&7 of 1950 s24; No.81 of 1996
S.145(1); No.6 of 2003 s36.]

103 Covenants to bamplied in sublease

In addition to the covenants specified in sec8@rto be implied

in every lease there shall be implied in every sublease the
following covenant with the sublessee and his transferees by the
sublessor binding the latter and his axecs administrators and
transferees (that is to say):

That he or they will during the term thereby granted pay
the rent reserved by and perform and observe the
covenants and agreements contained in the original lease
and on his or their parts to be paerformed and

observed.

104 Determination of lease or sublease by fentry to be entered
in Register
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s. 104
(1) Inthe case of a lease or sublease of land under this Act if it be

(1a)

(@)

proved to the satisfaction of the Commissioner that the lessor or
sublessor hs assign or transferee hasarered upon the
premises in strict conformity with the provisions foremtry
contained in the lease or sublease or under the power of
section93(2) where the lease or sublease is under this Act or
that the lessee or sublesshas abandoned the leased premises
and the lease and that the lessor or sublessor his assign or
transferee has thereuponaetered upon and occupied the said
premises by himself or tenants undisturbed by the lessee or
sublessee the Commissioner may,jscito subsectio(R),

direct the Registrar

(&) inthe case of a lease, to make an entry of sueminy
on the certificate of title for the land that is the subject of
the leasp

(b) inthe case of a sublease of land that is the subject of a
digital title, to make an entry of such-emtry on that
title; or

(c) inthe case of a sublease of land that is the subject of a
paper title, to make an entry of suckergry on the
sublease

The term for which the land was leased or subleased shaii, up
such entry being made, determine and may be removed as an
encumbrance from a certificate of title but without prejudice to
any action or cause of action which shall previously have been
commenced or have accrued in respect of any breach or
nortobservane of any covenant expressed in the lease or
sublease or by this Act or any amendment thereof declared to be
implied therein.

The Commissioner shall not make a direction under
subsectior{l) in relation to a Crown lease or other lease or
sublease of @wn land without the prior permission of the
Minister for Lands.
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104A

104B,
1)

(2)

[Section104 amended by N81 of 1996 s145(1); No.31 of
1997 s.107; No. 6 of 2003 7.]

Division 2A 8 Carbon rights and carbon covenants

[Heading inserted by No. 56 of 200314..]

Terms used in this Division

In this Division—

fiaffected land, in relation to a carbon right, means the land in
respect of which the carbon right is registered;

Aburdened landd, in relation to a carbon covenant, means the
land in respect oivhich the covenant is registered as a
burden;

firelevant carbon righto, in relation to a carbon covenant or a
proposed carbon covenant, means the carbon right in
relation to which the covenant is, or is to be, entered into.

[Section104A inserted by No.65of 2003 s14.]

Registration of carbon right form
A carbon right form shall not be registered unless it is
accompanied by—

(&) the written consent of each person who has a registered
interest in the freehold land or Crown land in respect of
which the proposed carbon right is to be created; and

(b) the prescribed fee.

If a carbon right form is in respect of Crown land, it shall not be
registered unless there is compliance with sed®of the
Land Administration Act997.

[Section104B inserted by No. 56 of 200314.]
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104C. Extension of carbon right

(1) A carbon right may be extended by an instrument of extension
in an approved form that sets out the term of the extension and
that is signed by each proprietor of the carbight.

(2) Aninstrument of extension of a carbon right shall not be
registered unless it is accompanied-by

(@) the written consent of each person who has a registered
interest in—
() the affected land; and
(i)  the carbon right;
and
(b) the prescribed fee.

(3) Subsectior{2) does not require the written consent of a person
whose signature to an instrument of extension of a carbon right
is required under subsecti¢h).

(4) If a carbon right is registered in respect of Crown land, an
instrument of extension of the carbon right shall not be
registered unless there is compliance with sedt®of the
Land Administration Act997.

[Section104C inserted by No. 56 of 200314.]
104D. Transfer of carbon right

(1) The requirements of subsixts(2), (3) and (4) are in addition
to the requirements of Part IV Divisidnand any other
provision of this Act relevant to the transfer of land or an
interest in land.

(2) A carbon right can only be transferred in relation to the whole
of the area ofthe affected land.

(3) If the proprietor of a carbon right is also the proprietor of a
carbon covenant entered into in relation to that carbon right, a
transfer of the carbon right shall not be registered unless it is
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(4)

104E
1)

(2)

104F
1)

(@)

Dealings with land Part IV
Carbon rights and carbon covenants Division 2A
s. 104E
accompanied by a transfer of thepm i et or ' s i nter est

carbon covenant.

If a carbon right is registered in respect of Crown land, a
transfer of the carbon right shall not be registered unless there is
compliance with sectioh8 of theLand Administration

Act1997

[Section104Dinserted by No. 56 of 2003%1.]

Mortgage of carbon right

The requirements of subsecti(#) are in addition to the
requirements of Part IV DivisioB and any other provision of
this Act relevant to the mortgage of land.

If a carbon rights registered in respect of Crown land, a
mortgage of the carbon right shall not be registered unless there
is compliance with sectiob8 of theLand Administration

Act1997

[Section104E inserted by No. 56 of 200314.]

Surrender of carbon right

A carbon right may be wholly or partially surrendered by an
instrument of surrender in an approved form that is signed by
each proprietor of the carbon right.

An instrument of surrender of a carbon right shall not be
registered unless-

(@) the following have been surrendered, discharged or
withdrawn—

() each registered interest in the carbon right or the
part of the carbon right to be surrendered,;

(i) any carbon covenant that is registered in respect
of the carbon right or the part of the carbon right
to be surrendered;
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(i) any caveat lodged in respect of the carbon right
or the part of the carbon right to be surrendered;

and
(b) the instruments accompanied by the prescribed fee.
(3) If a carbon right is registered in respect of Crown land, an
instrument of surrender of the carbon right shall not be

registered unless there is compliance with sedt®of the
Land Administration Act997.

[Sedion 104F inserted by No. 56 of 200314..]

104G Registration of carbon covenant form
(1) A carbon covenant form shall not be registered unless it is
accompanied by—

(&) the written consent of each person who has a registered
interest in—

() theland to be burdened by the proposed carbon
covenant; and

(i)  the relevant carbon right;
and
(b) the prescribed fee.
(2) If a carbon covenant form is in respect of Crown land, it shall

not be registered unless there is compliance with set8ai
the Land Administration Act997

[Section104G inserted by No. 56 of 200314.]

104H. Extension of carbon covenant

(1) A carbon covenant may be extended by an instrument of
extension in an approved form that sets out the term of the
extension, which slienot be longer than the term of the
relevant carbon right, and that is signed by each proprieter of

(@) the carbon covenant; and
(b) the burdened land.
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(2) Aninstrument of extension of a carbon covenant

(@) may be used to vary the provisiorfsaccarbon covenant
if the Registrar is satisfied that the covenant if varied as
proposed would continue to comply with sectid{2)
of theCarbon Rights Ac2003 and

(b) shall not be used to effect a change-to

(i) the proprietors of the carbon covant or the
burdened land; or

(i)  the area of the burdened land to which the
covenant applies.
(3) Aninstrument of extension of a carbon covenant shall not be
registered unless it is accompanied-by

(&) the written consent of each person who has a registered
interest in—

() the carbon covenant;
(i)  the burdened land; and
(i)  the relevant carbon right;
and
(b) the prescribed fee.
(4) Subsectior(3) does not require the written consent of Epe

whose signature to an instrument of extension of a carbon
covenant is required under subseciib){a) or (b).

(5) If a carbon covenant applies in respect of Crown land, an
instrument of extension of the carbon covenant shall not be
registered unleghere is compliance with sectid® of the
Land Administration Act997.

[Section104H inserted by No. 56 of 200314l.]
104l. Variation of carbon covenant

(1) The provisions of a carbon covenant may be varied by an
instrument of variation in an appred form that sets out the
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variations and the conditions (if any) on which the variations are
made, and that is signed by each proprieterof

(a) the carbon covenant; and
(b) the burdened land.

(2) Aninstrument of variation of a carbon covenant

(& may be used to vary the provisions of a carbon covenant
if the Registrar is satisfied that the covenant if varied as
proposed would continue to comply with sectid{2)
of theCarbon Rights Ac2003 and

(b) shall not be used to effeet

(i) achangeo the proprietors of the carbon
covenant or the burdened land;

(i) achange to the area of the burdened land to
which the covenant applies; or

(i) an extension or other change to the term of a
carbon covenant.
(3) Aninstrument of variation of a daon covenant shall not be
registered unless it is accompanied-by

(@) the written consent of each person who has a registered
interest in—

(i) the carbon covenant;
(i)  the burdened land; and
(i)  the relevant carbon right;
and
(b) the presdbed fee.
(4) Subsection{3) does not require the written consent of a person

whose signature to an instrument of variation of a carbon
covenant interest is required under subsedtipfa) or (b).

(5) If a carbon covenant applies in respect of Crowd,lzm
instrument of variation of the covenant shall not be registered
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unless there is compliance with sectidhof theLand
Administration ActL997.

[Section104I inserted by No. 56 of 20031sl.]

104J Transfer of benefits under carbon covenant

(1) The requirements of subsectiq23, (3) and (4) are in addition
to the requirements of Part IV Divisidnand any other
provision of this Act relevant to the transfer of land or an
interest in land.

(2) A carbon covenant can only be transferred in refatd the
whole of the area of the land in respect of whieh

(@) the relevant carbon right is registered; and
(b) the covenant applies.

(3) A transfer of a carbon covenant shall not be registered unless it
is accompanied by a transfer of the proprietos i nt er est i n t
relevant carbon right.

(4) If a carbon covenant applies in respect of Crown land, a transfer
of the carbon covenant shall not be registered unless there is
compliance with sectioh8 of theLand Administration
Act1997

[Section104Jinserted by No56 of 2003 s14.]

104K. Mortgage of carbon covenant

(1) The requirements of subsectiqi2$ and (3) are in addition to
the requirements of Part IV Divisidhand any other provision
of this Act relevant to the mortgage of land.

(2) A person shall not be a mortgagee of a carbon covenant unless
the person is also a mortgagee of the relevant carbon right.

(3) If a carbon covenant applies in respect of Crown land, a
mortgage of the carbon covenant shall not be registered unless
there is comjance with sectiori8 of theLand Administration
Act1997
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[Section104K inserted by No. 56 of 200314..]

104L. Surrender of carbon covenant

(1) A carbon covenant may be wholly or partially surrendered by an
instrument of surrender in an approved fdhat is signed by
each proprietor o~

(@) the carbon covenant; and
(b) the burdened land that is the subject of the surrender.
(2) Aninstrument of surrender of a carbon covenant shall not be
registered unless-

(@) the following have been surrerrdd, discharged or
withdrawn—

(i) each registered interest in the carbon covenant or
the part of the carbon covenant to be
surrendered;

(i) any caveat lodged in respect of the carbon
covenant or the part of the covenant to be
surrendered;

and
(b) the instrument is accompanied by the prescribed fee.

(3) If a carbon covenant applies in respect of Crown land, an
instrument of surrender of the carbon covenant shall not be
registered unless there is compliance with sedt®of the
Land AdministratiorAct 1997

[Section104L inserted by No. 56 of 200314..]

Division 2B d Tree plantation agreements and plantation
interests

[Heading inserted by No. 56 of 200314..]

104M. Terms used in this Division

In this Division—
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104N
1)

(2)

3)

1040,
1)

(2)

fagreemend means a tree plantation agreement;

fagreement land has the same meaning as it has inTiree
Plantation Agreements A2003

[Section104M inserted by N&6 of 2003 s14.]

Registration of tree plantation agreement

A party to an agreementay lodge the agreement for
registration.

An agreement shall not be registered unless it is in an approved
form and is accompanied-

(@) by the written consent of each person who has a
registered interest in the agreement land,;

(b) if the agreemerit entered into by a lessee of freehold
land or Crown land, by the written consent of each
person who has a registered interest in the freehold land
or Crown land that is the subject of the lease; and

(c) Dby the prescribed fee.
If the agreement isntered into by a lessee of Crown land, the

agreement shall not be registered unless there is compliance
with section18 of theLand Administration Act1997.

[Section104N inserted by No. 56 of 200314.]

Extension of plantation interest

A plantation interest may be extended by an instrument of
extension in an approved form that sets out the term of the
extension and the conditions (if any) on which the extension is
made, and that is signed by each proprieterof

(&) the plantation interesgnd
(b) the relevant agreement land.

An instrument of extension of a plantation interest

(&) may be used to vary the provisions of the relevant
agreement if the Registrar is satisfied that the agreement
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if varied as proposed would continue tmply with
section6(1) of theTree Plantation Agreements
Act2003 and

(b) shall not be used to effect a change-to

(i) the proprietors of the plantation interest or the
relevant agreement land; or

(i) the area of the relevant agreement land to kwvhic
the plantation interest applies.

(3) Aninstrument of extension of a plantation interest shall not be
registered unless it is accompanied-by

(@) the written consent 6f

() each person who has a registered interest in the
relevant agreement land;

(i)  if the relevant agreement was entered into by a
lessee of freehold land or Crown lard

(I) each person who is a proprietor of the
freehold land or Crown land that is the
subject of the lease; and

(I)  each person who has a registered
interest n the freehold land or Crown
land the subject of the lease that was
registered subsequent to the registration
of the relevant agreement;

and

(i)  each person who has a registered interest in the
plantation interest;

and
(b) the prescribed fee.
(4) Subsection{3) does not require the written consent of a person

whose signature to an instrument of extension of a plantation
interest is required under subsecti{@i(a) or (b).
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(5) If an agreement is entered into by a lessee of Crown land, an
instrumentof extension of the plantation interest that is the
subject of the agreement is not to be registered unless there is
compliance with sectioh8 of theLand Administration
Act1997

[Section1040 inserted by No. 56 of 200314.]

104P.  Variation of agreement

(1) The provisions of an agreement may be varied by an instrument
of variation in an approved form that sets out the variations and
the conditions (if any) on which the variations are made, and
that is signed by each proprietor-ef

(@) the plantabn interest that is the subject of the
agreement; and

(b) the agreement land.

(2) Aninstrument of variation of an agreement

(@) may be used to vary the provisions of the agreement if
the Registrar is satisfied that the agreement if varied as
propo®d would continue to comply with secti6(il) of
the Tree Plantation Agreements A003 and

(b) shall not be used to effeet

(i) achange to the proprietors of a plantation
interest or the relevant agreement land;

(i) achange to the area of theegment land to
which the plantation interest that is the subject of
the agreement applies; or

(i)  an extension or other change to the term of a
plantation interest.
(3) Aninstrument of variation of an agreement shall not be
registered unless it icaompanied by—
(&) the written consent 6f

(i) each person who has a registered interest in the
agreement land;
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(i) if the agreement was entered into by a lessee of
freehold land or Crown lang-

() each person who is a proprietor of the
freehotl land or Crown land that is the
subject of the lease; and

(I each person who has a registered
interest in the freehold land or Crown
land the subject of the lease that was
registered subsequent to the registration
of the agreement;

and

(i)  each peson who has a registered interest in the
plantation interest that is the subject of the
agreement;

and
(c) the prescribed fee.

(4) Subsectior{3) does not require the written consent of a person
whose signature to an instrument of variation chgreement is
required under subsectigh)(a) or (b).

(5) If an agreement is entered into by a lessee of Crown land, an
instrument of variation of the agreement shall not be registered
unless there is compliance with sectidhof theLand
AdministrationAct 1997

[Section104P inserted by No. 56 of 200314.]

104Q. Transfer of plantation interests

(1) The requirements of subsectiqi2$ and (3) are in addition to
the requirements of Part IV Divisidnand any other provision
of this Act relevant tehe transfer of land or an interest in land.

(2) A plantation interest can only be transferred in relation to the
whole of the area of the relevant agreement land.
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3)

104R
1)

(2)

104S
1)

(2)

If a plantation interest is registered in respect of Crown land, a
transfer of the platation interest shall not be registered unless
there is compliance with sectid® of theLand Administration
Act 1997

[Section104Q inserted by No. 56 of 200314.]

Mortgage of plantation interests

The requirements of subsecti(#) are inaddition to the
requirements of Part IV DivisioB and any other provision of
this Act relevant to the mortgage of land.

If a plantation interest is registered in respect of Crown land, a
mortgage of the plantation interest shall not be registeredsin
there is compliance with sectid® of theLand Administration
Act1997

[Section104R inserted by No. 56 of 200314.]
Surrender of plantation interests

A plantation interest may be wholly or partially surrendered by
an instrument of swender in an approved form that is signed by
each proprietor of—

(@) the plantation interest; and

(b) the agreement land.
An instrument of surrender of a plantation interest shall not be
registered unless-

(@) the following have been surrerdd, discharged or
withdrawn—

() each registered interest in the plantation interest
or the part of the plantation interest to be
surrendered;

(i) any caveat lodged in respect of the plantation
interest or the part of the plantation interest to be
surrendered;

and
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(b) the instrument is accompanied by the prescribed fee.

(3) If an agreement is entered into by a lessee of Crown land, an
instrument of surrender of the plantation interest that is the
subject of the agreement shall not be registendels there is
compliance with sectioh8 of theLand Administration
Act1997

[Section104S inserted by No. 56 of 2003.4.]
Division 38 Mortgages and annuities

105 Mortgages and charges

(1) The proprietor of land under the operation of this Wety—
(&) mortgage the land; or
(b) charge the land with the payment of an annuity.

(2) A mortgage or charge shall be in an approved form.
[Section105 inserted by N@1 of 1996 s65.]

105A. Extension of mortgage, charge or lease

(1) A mortgagecharge or lease may be extended by an instrument
of extension executed by all the parties to the mortgage, charge
or lease, as the case may be, and setting out the term of the
extension and the conditions on which the extension is made.

(2) Where an instrment of extension is presented to the Registrar
he shall enter a memorandum of it on the certificate of title and
the Registrar may alse-

(@) inthe case of a lease, enter a memorandum of it on the
record of the lease held by the Authority; or

(b) inthe case of a sublease of land that is the subject of a
paper title, enter a memorandum of it on the sublease.
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(3) No dealing registered subsequent to any mortgage, charge or
lease shall be affected by the extension of the mortgage, charge
or lease, as thcase may be, unless the proprietor in whose
favour the dealing was registered gives written consent to the
extension.

[Section105A inserted by N&1 of 1996 s65; amended by
No.6 of 2003 s38; No.60 of 2006 s118(1).]

106. Mortgage or charge notto operate as transfer; and default
procedures

(1) Subject to Divisior? of Part6 of theLand Administration
Act1997in the case of conditional tenure land, a mortgage and
a charge under this Act shall when registered as hereinbefore
provided have efict as a security but shall not operate as a
transfer of the land thereby mortgaged or charged; and in case
default be made in payment of the principal sum interest or
annuity secured or any part thereof respectively or in the
performance or observanceasfy covenant expressed in any
mortgage or charge or hereby declared to be implied in any
mortgage and such default be continued for one month or for
such other period of time as may therein for that purpose be
expressly fixed the mortgagee or annuitarttiertransferees
may serve on the mortgagor or grantor or his transferees notice
in writing to pay the money owing on such mortgage or charge
or to perform and observe the aforesaid covenants (as the case
may be).

(2) Notwithstanding sectio840, service bthe notice referred to in
subsectior{l) is not properly effected unless

(&) the notice is delivered personally to the mortgagor or the
grantor or his transferees, as the case requires;

(b) the notice is sent by registered postto

() the addresentered in the Register as the address
of the mortgagor or the grantor or his transferees,
as the case requires; or
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(i) the address known to the mortgagee or the
annuitant or his transferees as the current address
of the mortgagor or the grantor or hiansferees,
as the case requires;

(c) the notice is left in a conspicuous place on the
mortgaged or charged land; or

(d) the notice is sent to the number of the facsimile machine
of the mortgagor or the grantor or his transferees, as the
case requirefut only where the mortgagor or the
grantor or the transferee has specified in writing to the
mortgagee or the annuitant or his transferees, as the case
requires, that notices under this section may be served
on him by facsimile transmission).

[Section106 amended by N81 of 1996 s66; No.31 of 1997
s.108; N0.10 of 1998 s69(1).]

107. Written demand equivalent to written notice

Subiject to Divisior2 of Part6 of theLand Administration
Act1997in the case of conditional tenure land, when money
secured by a mortgage under this Act is made payable on
demand a demand in writing pursuant to the mortgage shall be
equivalent to the notice in writing to pay the money owing
provided for by the last preceding section of this Act; and no
other notice sHbbe required to create the default in payment
mentioned in the next following section to this Act.

[Section107 amended by N81 of 1997 s109.]

108 Power to sell

Subiject to Divisior2 of Part6 of theLand Administration
Act1997in the case of conditional tenure land, if such default in
payment or in performance or observance of covenants shall
continue for one month after the service of such notice or for
such other period as may in such mortgage or charge be for that
purpose fked the mortgagee or annuitant or his transferees may
sell the land mortgaged or charged or any part thereof either
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altogether or in lots by public auction or by private contract and
either at one or at several times and subject to such terms and
conditiors as may be deemed fit; with power to vary any

contract for sale and to buy in at any auction or to rescind any
contract for sale, and to resell without being answerable for any
loss occasioned thereby, with power to make such roads, streets
and passageand to grant and reserve such easements as the
circumstances of the case require and the mortgagee or
annuitant thinks fit; and may make and sign such transfers and
do such acts and things as shall be necessary for effectuating
any such sale; and no purekashall be bound to see or inquire
whether such default as aforesaid shall have been made or have
happened or have continued, or whether such notice as aforesaid
shall have been served or otherwise into the propriety or
regularity of such sale.

[Section108 amended by N&7 of 1950 s25; No.31 of 1997
s.110.]

109 Application of purchase money

(1) The purchase money arising from the sale of the mortgaged or
charged land shall be applied as follows:

If the sale be by the mortgagee or his trarsfer—

First in payment of the expenses of and incidental to
such sale and consequent on such behalf; secondly in
payment of the moneys which may be due or owing on
the mortgage; thirdly in payment of subsequent
mortgages and of any money which may be du

owing in respect of any subsequent charge in the order
of their respective priorities; and the surplus (if any)
shall be paid to the mortgagor. Provided always that if
the sale be made by a mortgagee or his transferees and
there is a subsequent chathe purchase moneys after
there shall have been made thereout all proper prior
payments shall be deposited by him or them in the
manner and names and for purposes corresponding with
those after mentioned.
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If the sale be by the annuitant or his transfere

First in payment of the expenses of and incidental to
such sale and consequent on such default; then in
payment of the moneys which may be due or owing to
the annuitant or his transferees; and the residue shall be
deposited by him or them at intsten the
Commonwealth Savings Bank or in some other bank in
Perth in the joint names of the annuitant or his
transferees and of the Registrar to satisfy the accruing
payments of the charge and subject thereto for the
benefit of the parties who may be @dome entitled to
the residue of the deposited money.

(2) This section does not apply to the application of the proceeds of

110

a sale by a mortgagee in accordance with seffoof theLand
Administration ActL997.

[Section109 amended by N&7 of 1950 s26; No.31 of 1997
s.111]

Registrar to give effect to sale by mortgagee or annuitant

Subject to sectiot5(10) of theLand Administration Act997

and sectior32(3)(b) of theContaminated Sites A2D03 upon

the registration of any transfegsied by a mortgagee or

annuitant or his transferees for the purpose of such sale as
aforesaid the estate and interest of the mortgagor or grantor in
the land therein described at the time of the registration of the
mortgage or charge or which he was thetitled or able to

transfer or dispose of under any power of appointment or
disposition or under any power herein contained shall pass to
and vest in the purchaser freed and discharged from all liability
on account of such mortgage or charge and of anygampe

charge or encumbrance registered subsequent thereto excepting
a leasecarbon right, carbon covenant, plantation intevest

grant of easement to which the mortgagee or annuitant or his
transferees shall have consented in writing and the purchaser
when registered as the proprietor shall be deemed a transferee of
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such land and the Registrar may either register the purchaser as
the proprietor of the land on the existing certificate of title or
create and register a new certificate of title in the pwaha * s
name as proprietor of the land.

[Section110 amended by N&7 of 1950 s27; No.81 of 1996
S.67; No.31 of 1997 s112; No. 56 of 2003 45; No. 60 of
2003 s.100.]

111 Remedies by mortgagee or annuitant

Subject to the provisions of secti@fh2A the mortgagee or
annuitant or his transferees upon default in payment of the
principal sum or interest or annuity or any part thereof
respectively at the time mentioned in the mortgage or charge
may enter into possession of the mortgaged or chaageidoly
receiving the rents and profits thereof and may distrain upon the
occupier or tenant of the land under the power to distrain
hereinafter contained or may bring an action of ejectment to
recover the land either before or after entering into thepeogi

the rents and profits thereof or making any distress and either
before or after any sale of such land shall be effected under the
power of sale aforesaid in the same manner in which he or they
might have brought such action if the mortgage money or
annuity had been secured to him or them by an assurance of the
legal estate in the land mortgaged or charged; and any
mortgagee or his transferees shall be entitled to foreclose the
right of the mortgagor or his transferees to redeem the
mortgaged land in anner hereinafter provided.

[Section111l amended by N&7 of 1950 s28.]

112 Further remedies by mortgagee or annuitant

Subiject to the provisions of secti@h2A besides his other
remedies every mortgagee or annuitant for the time being and
every tansferee of a mortgage or charge for the time being shall
be entitled as often as it shall happen that the interest or annuity
or any part thereof respectively shall be in arrear fata&s

As at 31 Mar 2008 Version 08-d0-01 page 113

Extract from www.slp.wa.gov.au, see that website for further information



Transfer of Land Act 1893

Part IV Dealings with land
Division 3 Mortgages and annuities
s. 112A

and after ®tays shall have elapsed from an application to the
occupier or tenant for the payment thereof to enter upon the
mortgaged or charged land and distrain the goods and chattels

of such occupier or tenant for the arrears of the said interest or
annuity and the distress and distresses then and there found to
dispose of in like manner as landlords may do in respect of
distresses for rent reserved upon common demises and out of
the sale moneys to retain the moneys which shall be so in arrear
and all costs and expenses occasioned by such distress and sale.
Providedthat no occupier or tenant shall be liable to pay to any
such mortgagee or annuitant or transferee a greater sum than the
amount of rent which at the time of making such application for
payment shall be due from such occupier or tenant, and any
amount so gid as well as any amount which shall be paid by

him to any such mortgagee or annuitant or transferee during the
time he may be in receipt of the rents and profits shall be held to
be pro tantosatisfaction of the rent; and provided also that if

there be rare than one mortgage or charge on any land the
mortgagees or annuitants shall be entitled to exercise the

remedy given by this section according to their priorities.

[Section112 amended by N&7 of 1950 s28.]

112A.  Abolition of power of distress

On 11Decembed 936, and thereafter during the operation of
theDistress for Rent Abolition Ad936 which came into

operation on that day, the power to distrain conferred by the last
2 preceding sections is abolished.

[Section112A inserted by NdA.7 0f1950 s29.]

113 Covenants to be implied in every mortgage

In every mortgage made under the provisions of this Act there
shall be implied covenants with the mortgagee and his
transferees by the mortgagor binding the latter and his heirs
executorsaadministrators and transferees that he or they will pay
the principal money therein mentioned on the day therein
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appointed and will so long as the principal money or any part
thereof shall remain unpaid pay interest thereon or on so much
thereof as shallor the time being remain unpaid at the rate and
on the days and in manner therein specified; also that he or they
will repair and keep in repair all buildings or other
improvements which shall have been or shall be erected or
made upon the mortgaged laaed that the mortgagee and his
transferees may at all reasonable time until such mortgage be
redeemed enter into and upon such land with or without
surveyors or others to view and inspect the state of repair of
such buildings or improvements.

114 Mortgagee or annuitant of leasehold entering into possession
to become liable to lessor

A mortgagee of or annuitant upon land leased under this Act
and his transferee after entering into possession of the land or
the receipt of the rents and profits thereofllstharing such
possession or receipt and to the extent of any benefit rents and
profits which may be received become and be subject and liable
to the lessor of the said land or his transferees or the person for
the time being entitled to the reversion amkeritance

expectant on the term of the lease for the payment of the rent
reserved by the lease and for the performance and observance of
the covenants therein contained or by this Act declared to be
implied therein on the part of the lessee or his texess.

115 Short form of covenant by mortgagor to insure

Whenever in any mortgage made under this Act the mortgagor
shall employ the form of words contained in column one of the
Sixteenth Schedule such mortgage shall be taken to have the
same effect athbe construed as if he had inserted therein the
form of words contained in colunthof the same Schedule; and
every such form shall be deemed a covenant with the mortgagee
and his transferees by the mortgagor binding the latter and his
heirs executors admistrators and transferees. There may be
introduced into or annexed to the said form in the first column
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any express exception from or express qualification thereof; and
the like exception or qualification shall be taken to be made
from or in the form irthe second column.

Certain qualities of legal estate annexed to mortgage

In addition to and concurrently with the rights and powers
conferred on a mortgagee and on a transferee of a mortgage by
this Act every present and future mortgagee for the toeing

of land under this Act and every transferee of a mortgage for the
time being upon any such land shall until a discharge from the
whole of the money secured or until a transfer upon a sale or an
order for foreclosure (as the case may be) shall bege

registered have the same rights and remedies at law and in
equity (including proceedings before the Magistrates Court) as
he would have had or been entitled to if the legal estate in the
land or term mortgaged had been actually vested in him with a
right in the mortgagor of quiet enjoyment of the mortgaged land
until default in payment of the principal and interest money
secured or some part thereof respectively or until a breach in the
performance or observance of some covenant expressed in the
mortgage or to be implied therein by the provisions of this Act.
Nothing contained in this section shall affect or prejudice the
rights or liabilities of any such mortgagee or transferee after an
order for foreclosure shall have been entered in the Register; or
shall until the entry of such an order render a mortgagee of land
leased under this Act or the transferee of his mortgage liable to
or for the payment of the rent reserved by the lease or for the
performance or observance of the covenants expressebt@r to
implied therein.

[Section116 amended by N81 of 1996 s145(1); No.59 of
2004 s.140.]

Mortgagor not to sue at law for same cause of action without
written consent

A mortgagor or his transferee shall not either before or after
such defaulor breach as aforesaid commence in his own name
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any action at law for or in respect of any cause of action for
which a mortgagee or his transferee may sue under the last
preceding section without obtaining the previous consent in
writing of such mortgageer transferee or his agent to the
commencement of such action after giving which consent such
mortgagee or transferee shall not be entitled to bring in his name
any action at law in respect of the cause of action specified in
such consent. Provided howevkat if a mortgagor or his
transferee shall bring any such action in his own name and the
defendant shall prove the existence of a mortgage the plaintiff
shall not be nonsuited nor shall there be a verdict against him if
he prove in reply that the actiovas brought with the written
consent of the mortgagee or of the transferee of his mortgage or
his agent.

118 Application of moneys obtained from actions by mortgagor
for waste of or damage to mortgagedands

Any sum of money which shall become payatol¢he

mortgagor or his transferee under any decree or order in any
action by him in the Supreme Court for or on account of any
waste or damage of or to the land mortgaged shall be paid to the
mortgagee or his transferee in reduction or satisfaction of the
money secured; and if he shall not be willing to receive the
same or shall thereby be fully paid off the same or the balance
shall be paid to any subsequent mortgagee or his transferee
according to priority in like reduction or satisfaction; and if no
mortgagee or his transferee shall be willing or be entitled to
receive the same then to the mortgagor or his transferee for his
own benefit.

119 Application of moneys obtained from actions by mortgagor
in other cases

Any mortgagee or his transferee mather before or after
judgment or execution obtained in any action at law brought by
the mortgagor or his transferee apply to a judge for a summons
in such action calling on the plaintiff and defendant or their
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121.
1)

attorneys or agents to attend before a judgkeshow cause why
any sum beyond $50 which shall have been or shall be
recovered for damages in such action or which shall become
payable on the settlement thereof should not be paid to such
persons and for such purposes as are hereinbefore mentioned
with respect to money payable under any decree or order in any
action by the mortgagor or his transferee; and the judge hearing
the summons shall determine the matter thereof in a summary
manner, and shall make such order therein as to costs and all
other mattes as may appear to be just and reasonable; and the
decision of such judge shall be final and conclusive against all
parties. Provided always that every order made in pursuance of
this section shall be liable to be rescinded or altered by the court
in like manner as other orders made by a single judge.

[Section119 amended by N&13 of 1965 s4; No.59 of 2004
s.140.]

Application of moneys obtained in proceedings by
mortgagee

Any money received by a mortgagee or his transferee under any
proceeding commenced in his name at law or in equity shall
after payment by thereout of his costs be applied in reduction or
satisfaction of the moneys secured and subject thereto shall be
disposed of according to the equities of the parties interested.

Mortgagee may apply for order for foreclosure

Whenevedefault has been made in payment of the principal or
interest moneys secured by a mortgage and such default shall be
continued for @nonths after the time for payment mentioned in
the mortgagethe mortgagee or his transferee may make
application in writing to the Commissioner for an order for
foreclosure; and such application shall state that such default
has been made and has continued for the period aforesaid and
that the land mortgaged hlbasen offered for sale at public

auction by a licensed auctioneer after notice to pay was served

page 118

Version 08-d0-01 As at 31 Mar 2008

Extract from www.slp.wa.gov.au, see that website for further information



Transfer of Land Act 1893

Dealings with land Part IV
Mortgages and annuities Division 3
s.121

in accordance with sectidt©6 and that the amount of the

highest bidding at such sale (which amount shall also be stated)
was not sufficient to satisfy the meys secured by such

mortgage together with the expenses occasioned by such sale or
that there was no bid and that notice in writing of the intention
of the mortgagee or his transferee to make an application for
foreclosure has been served on the mortgaghis transferees,
and also that a like notice of such intention has been served on
every person appearing by the Register to have any right estate
or interest to or in the mortgaged land subsequently to such
mortgage. Such application shall be accommhhiea

certificate of the auctioneer by whom such land was put up for
sale and by such further evidence in the premises as the
Commissioner may require; and the statements made in such
application shall be verified by statutory declaration.

(2) Notwithstanding sectior240, service on a person of a notice of
intention to apply for foreclosure is not properly effected
unless—

(@) the notice is delivered personally to the person;
(b) the notice is sent by registered postto

(i) the address entered imetRegister as the address
of the person; or

(i)  the address known to the mortgagee or his
transferees as the person’s <cu

(c) the notice is left in a conspicuous place on the
mortgaged land; or

(d) the notice is sent to the numberofthe r son’ s f acsi mil e
machine (but only where the person has specified in
writing to the mortgagee or his transferees, as the case
requires, that such notices may be served on the person
by facsimile transmission).

[Section121 amended by 60 Vict. Ne2 s.3; No.17 of 1950
s.30; No.81 of 1996 s68; No.10 of 1998 s69(2).]
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122 Application for foreclosure to be advertised

123

Upon such application the Commissioner may direct the
Registrar to cause notice to be published once in each of the

3 successiveveeks in at least one newspaper published in the
city of Perth offering such land for private sale and shall appoint
a time not less than one month from the date of the first of such
advertisements upon or after which the Registrar shall issue to
such apptant an order for foreclosure, unless in the interval a
sufficient amount has been obtained by the sale of such land to
satisfy the principal and interest moneys secured and alll
expenses occasioned by such sale and proceedings; and every
such order for feeclosure under the hand of the Registrar when
entered in the Register shall have the effect of vesting in the
mortgagee or his transferee the land mentioned in such order
free from all right and equity of redemption on the part of the
mortgagor or of anperson claiming through or under him
subsequently to the mortgage; and such mortgagee or his
transferee shall upon such entry being made be deemed a
transferee of the mortgaged land and become the proprietor
thereof and the Registrar may either registemtortgagee or

the transferee as the proprietor of the land on the existing
certificate of title or create and register a new certificate of title
in the name of the mortgagee or the transferee as the proprietor
of the land.

[Section122 amended by N81 of 1996 s69 and 145(1).]

Discharge of mortgages and annuities

Upon production of a memorandum signed by the mortgagee or
annuitant or his transferees and attested by a witness to the
satisfaction of the Commissioner discharging the land fr@m th
whole or part of the moneys or annuity secured or discharging
any part of the land from the whole of such moneys or annuity
the Registrar shall make an entry in the Register stating the time
at which it was made that such mortgage or charge is discharged
wholly or partially or that part of the land is discharged as
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aforesaid (as the case may be); and upon such entry being made
the land or the portion of land described in such memorandum
shall cease to be subject to or liable for such moneys or annuity
or for the part thereof mentioned in such entry as discharged,;
and if the land is the subject-ef

(@) a paper title, the Registrahall make a corresponding
entry on the duplicate certificate of title (if any) when
produced to him for that or any otherrpase; or

(b) adigital title, the Registrar shall cancel the duplicate
certificate of title (if any) and may issue a new edition of
the duplicate certificate of title in accordance with
section74B(2).

[Section123 amended by N81 of 1996 s70 and 14(1);
No.6 of 2003 s39.]

124 Satisfaction of mortgages executed prior to land being
registered and remedies of mortgagees

When land shall have been brought under the operatidheof
Transfer of Land Act874or of this Act and a certificate shall
have been registered subject to a mortgage or other
encumbrance made or given before the registration of such
certificate such mortgage or other encumbrance may be
transferred or discharged in like manner as if it were a mortgage
or other encumbrance preded by and registered under the
said Acts or either of them and the mortgagee or the other
person claiming under such mortgage or encumbrance may
exercise the same rights and remedies as if the mortgage or
other encumbrance had been made and registetbd form
and manner prescribed by the said Acts or either of them.

[Section124 amended by 2 Edw. VII. Nid s.5; No.81 of
1996 s.71.]

125 Entry of satisfaction of annuity

Upon proof to the satisfaction of the Commissioner of the death
of the anuitant or of the occurrence of the event or
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(1)

circumstance upon which in accordance with the provisions of
any charge the annuity thereby secured shall cease to be payable
and upon proof to the like satisfaction that all arrears of the
annuity and all costoccasioned by ngmayment thereof have

been paid or satisfied he shall direct the Registrar to make an
entry in the Register that such annuity is satisfied; and upon

such entry being made the land shall cease to be subject to or
liable for such annuityand if the land is the subject-ef

(a) a paper title, the Registrahall make a corresponding
entry on the duplicate certificate of title (if any) when
produced to him for that or any other purpose; or

(b) adigital title, the Registrar shall candeétduplicate
certificate of title (if any) and may issue a new edition of
the duplicate certificate of title in accordance with
section74B(2).

[Section125 amended by N&7 of 1950 s31; No.81 of 1996
s.145(1); No. 6 of 2003 €0.]

Mortgage money may be paid to Treasurer if mortgagee
absent from Western Australia and mortgage discharged

In case a mortgagee or his transferee shall be absent from
Western Australia and there be no person authorised to give a
receipt for the mortgage moneyaatafter the date appointed for
payment thereof it shall be lawful for the Treasurer to receive
such mortgage money with all arrears of interest due thereon in
trust for the mortgagee or other person entitled thereto; and
thereupon the interest upon sunbrtgage shall cease to run or
accrue; and the Registrar shall upon production of the receipt of
the Treasurer for the amount of the mortgage money and
interest make an entry in the Register discharging the land from
such mortgage stating the time at whitith entry was made;

and such entry shall be a valid discharge from such mortgage,;
and if the land is the subject-ef

(@) a paper title, the Registrahall make a corresponding
entry on the duplicate certificate of title (if any) when
produced to hinfor that or any other purpose; or
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(b) adigital title, the Registrar shall cancel the duplicate
certificate of title (if any) and may issue a new edition of
the duplicate certificate of title in accordance with
section74B(2).The Treasurer shall from tierto time
invest all mortgage moneys and interest which shall be
received by him under this section together with all
dividends and interest which shall accrue thereon in
Western Australian Government or Commonwealth
securities for the benefit of the pensowvho shall for the
time being be entitled thereto; but nothing herein
contained shall render any Treasurer in any manner
liable for not investing the same respectively. The
Registrar shall address to the Treasurer requisitions
countersigned by the Comraiener to pay to such
persons the moneys to which they may be entitled
hereunder; and such moneys shall be issued in like
manner as moneys are now issued from the
Consolidated Account. For the purposes of this
subsection the wordsnortgage money shall irclude
any outstanding balance of the principal moneys
secured.

(2) Ifit be proved to the satisfaction of the Commissioner that the
whole of the moneys payable under a mortgage, whether as
principal or interest, have been paid and that the mortgagee or
his transferee is dead or absent from Western Australia or
cannot be found and there is no person empowered or
authorised to discharge the mortgage on his behalf the
Commissioner may direct the Registrar to make an entry in the
Register discharging the lafidm such mortgage stating the
time at which such entry was made and such entry shall be a
valid discharge from such mortgaged if the land is the subject
of —

(a) a paper title, the Registrahall make a corresponding
entry on the duplicate certifitaof title (if any) when
produced to him for that or any other purpose; or
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(b) adigital title, the Registrar shall cancel the duplicate
certificate of title (if any) and may issue a new edition of
the duplicate certificate of title in accordance with
section74B(2).

[Section126 amended by N6.of 1946 s2; No.17 of 1950
s.32; No.6 of 1993 s11; No.81 of 1996 s72 and 145(1);
No.6 of 2003 s41; No. 77 of 2006 <L.]

First mortgagee to produce title for registration of
subsequent instrunent

When any instrument subsequent to a first mortgage is made by
the proprietor of any land and such proprietor or the person
entitled to the benefit of such subsequent instrument desires the
registration of such subsequent instrument the first mgega
should he hold the duplicate certificate of title which comprises
the land in such subsequent instrument shall upon being
requested so to do by the proprietor of the land or the person
entitled to the benefit of such subsequent instrument but at the
cost of the person making such request produce such duplicate
certificate of title to the Registrar so that such subsequent
instrument may be registered.

Title to land brought under this Act subject to mortgage to
be held good in favour of mortgagee ohis purchaser

When any land has been brought under or shall be brought
under this Act subject to any mortgage and the mortgagee or
any person claiming under him shall apply for a certificate of
title to the land foreclosed or purchased the mortgagélshal
deemed to have conferred upon the mortgagee or the purchaser
under the power of sale contained in the mortgage the right to
be registered as proprietor at law as well as in equity of the
same estate in the land as that for which the mortgagor was
registered and the only inquiry into title shall be as to the
validity of the foreclosure or sale and of any subsequent
transfers or transmissions of title to the applicant and no caveat
which might have been or which was lodged against the original
application shall be lodged or renewed in respect of the same
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estate or interest against the application of the mortgagee or any
person claiming under him.

128A. Another mortgagee may tender payment

Where a mortgagee requires payment of money which is
secured by mortgage and payment of which is due, any other
mortgagee of the same land may tender and pay to the
mortgagee requiring payment the money so payable, and the
mortgagee making the payment shall be entitled, at his own
cost, to a transfer of the estatelanterest of the mortgagee
requiring the payment.

[Section128A inserted by Nd.7 of 1950 s33.]

[129. Repealed by N&@6 of 1999 s106(4).]

Division 3A 8 Restrictive covenants and the modification,
discharge and enforcement of restrictive covenantsnd
easements

[Heading inserted by N@1 of 1996 s73.]

129A. Creation of restrictive covenants

(1) Restrictive covenants may be created and made binding in
respect of land under this Act so far as the law permits by
instruments in an approved forimut no such covenant affecting
land subject to a mortgageharge, carbon right, carbon
covenant or plantation interestiall be registered unless the
mortgageeannuitant, or proprietor of the carbon right, carbon
covenant or plantation interdsts cosented in writing thereto
prior to the same being registered.

(2) Nothing in subsectiofi) limits the creation of a restrictive
covenant under Part IVA.

(3) Notwithstandingsection52(2)(a), the Registrar may register an
instrument creating a restricé\covenant (other than a
restrictive covenant created under Part IVA) without entering a
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memorandum of the restrictive covenant on the certificate of
title for the land (if any) benefited by the restrictive covenant.

(4) Nothing in subsectio(B) shall beead as affecting any
requirement, imelationto the registration of an instrument
creating a restrictive covenant, to enter a memorandum of the
restrictive covenant on the certificate of title for the land
burdened by the restrictive covenant.

(5) Subgct tosubsectior{6), where a restrictive covenant is created
under Part IVA, the Registrar shall enter a memorandum of the
restrictive covenant on the certificate of title for the land (if any)
benefited, and the land burdened, by the restrictive covenan

(6) Where—

(a) arestrictive covenant has been created undei\Part
by notation on a strata/survsyrata plan; and

(b) the restrictive covenant has been notified on a registered
strata/survesstrata plan,

it is not necessary for a memoranduhthe restrictive covenant

to be entered on the certificates of title for the land (if any)
benefited, and the land burdened, by the restrictive covenant, if
that land is also a subject of that plan.

[Section129A inserted by NdA.7 of 1950 s34; amendedby
No.81 of 1996 s74; No. 56 of 2003 46.]

129B. Discharge and modification of restrictive covenants

(1) Notwithstandinganythingcontained in this Act to the contrary,
but subject to subsecti¢B), any covenant or agreement
affecting or restricting the use of land may be discharged or
modified by agreement by all persons interested in the land
affected by such covenant or agreetrmsenting to such
discharge or modification.

(2) The Commissioner shall, when satisfied that all parties
interested as aforesaid have agreed to the discharge or
modification of any covenant entered on any certificate of title
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in the Register, direct éhRegistrar to enter a memorandum of
the discharge or modification on each such certificate.

(3) Notwithstanding subsectiqi), the discharge or modification
of a restrictive covenant created under

(a) section129BA shall be in accordance with
sectian 129BB; or

(b) Part IVA shall be in accordance with sectii36J.

[Section129B inserted by Nd.7 of 1950 s34; amended by
No.81 of 1996 s75.]

129BA. Restrictive covenants benefiting local governments and
public authorities

(1) A restrictive coenant may, under this section, be created and
made binding in respect of land under the operation of this Act
for the benefit of—

(@) the local government in whose district the land is
situated; or

(b) a public authority,

notwithstanding that the hefit of the restrictive covenant
would not be in respect of land.

(2) A restrictive covenant under this section shall be in an
instrument in an approved form that is lodged with the Registrar
and accompanied by

(&) the written consent of each perseho has a registered
interest in any land that would be burdened by the
restrictive covenant; and

(b) the prescribed fee.
[Section129BA inserted by N&1 of 1996 s76.]

129BB. Discharge and modification of sectiorl29BA covenants
(1) Either—

(@ the proprietor of land burdened by a restrictive covenant
created under sectidrP9BA; or
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(b) alocal government or public authority for whose benefit
a restrictive covenant has been created under
section129BA (fithe relevant authorityo),

may apply, n an approved form and on payment of the
prescribed fee, for the restrictive covenant to be discharged or to
be modified in the manner set out in the application.

(2) An applicationunderthis section shall be accompanied by
either—

(@) the written cosent of—
(i) therelevantauthority; and

(i) eachpersonwho has a registered interest in any
land burdened by the restrictive covenant,

to the discharge or the modification of the restrictive
covenant as proposed; or

(b) the documents referred ito subsectior{3).

(3) Where an application under this section is not accompanied by
the writtenconsentgeferred to in subsectiq®)(a), it shall be
accompanied by—

@ the applicant’s statutery decl ar a

() the relevant athority and each person who has a
registered interest in any land burdened by the
restrictive covenant (not being the applicant) has
beengiven28lays’ written notice of
intention to make the application and the
substance of the proposed appiima;

(i)  notice of both the intention to make the
application and the substance of the proposed
application has been published

(I) atleast 28lays before the day on which
the application is made;
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(I in a newspaper circulating either
throughouthe State or in the district
where the land is situated;

(i)  both of the notices referred to in
subparagraph@) and (ii) stated—

) the applicant’s address f ol
notices of objection to the proposed
application or any part of the proposed
application; and

(I the day, being at leastdays before the
application was proposed to be made,
by which notice of objections were to
be received,

and

(iv) up to the time of making the application, the
applicant had received no notice of objentto
either the proposed application or any part of the
proposed application;

and

(b) a copy of the notice referred to in paragréiiii)
showing the name of the newspaper in which it was
published and the day of publication.

(4) On an applicatiomnder this section the Registrar, if directed by
the Commissioner to do so, shall discharge the restrictive
covenant or modify the restrictive covenant in the manner set
out in the application.

(5) The Commissioner shall not direct the Registrar to digghar
modify a restrictive covenant under this section if the
Commissioner is aware of any notice that has been served under
subsectior{3)(a)(iii) by which an objection has been made to
either the application or any part of the application.

(6) Where aestrictive covenant is discharged or modified under
this section the Registrar shall enter a memorandum of the
discharge or modification on each certificate of title in the
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Register on which is entered a memorandum of the restrictive
covenant.

[Section129BB inserted by N&1 of 1996 s76.]

129C. Judge may vary restriction or easement

(1) Subject to subsectigiia), where land under this Act is subject
to an easement or to any restriction arising under covenant or
otherwise as to the user thereotloe right of building thereon,
the court or a judge may from time to time on the application of
any person interested in the land burdened or benefited, or any
local government or public authority benefited, by the easement
or restriction, by order whollgr partially extinguish, discharge
or modify the easement or restriction upon being satisfied

(&) that by reason of any change in the user of any land to
which the easement or the benefit of the restriction is
annexed, or of changes in the charactehefproperty
or the neighbourhood or other circumstances of the case
which the court or a judge may deem material the
easement or restriction ought to be deemed to have been
abandoned or to be obsolete or that the continued
existence thereof would impetiee reasonable user of
the land without securing practical benefits to other
persons or (as the case may be) would unless modified
so impede such user; or

(b) that the persons of full age and capacity for the time
being or from time to time entitled togleasement or to
the benefit of the restriction whether in respect of estates
in fee simple of any lesser estates or interests in the land
to which the easement or the benefit of the restriction is
annexed have agreed to the same being wholly or
partially extinguished, discharged or modified or by
their acts or omissions may reasonably be considered to
have abandoned the easement or to have waived the
benefit of the restriction wholly or in part; or

(c) that the proposed extinguishment, discharge or
modification will not substantially injure the persons
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entitled to the easement or to the benefit of the
restriction.

(1a) An application under subsecti¢h)(a) or (c) to extinguish,
discharge or modify a single dwelling covenant that benefits
more tharl0 lots shall be accompanied by

@ the applicant’s affidavit to the
proprietor of each lot that is-

() wholly or partially within the prescribed area;
and

(i)  benefited by the covenant the subject of the
application or ay other single dwelling
covenant,

has been given written notice, the form and content of
which has been approved by the Registrar, of the
proposed application; and

(b) the written consent of the registered proprietors (at the
time the application is na) of the majority of the lots
referred to in paragrap(a) to the extinguishment,
discharge or the modification of the covenant as
proposed.

(1b) For the purposes of subsectida)(b), the written consent of
the registered proprietor of a lot that I2agr more registered
proprietors is taken to have been given if consent has been given
by —
(&) inthe case of proprietors who are joint tenants, the
majority of those proprietors; or

(b) in the case of proprietors who are tenants in common, a
proprietorwho is, or 2 or more proprietors who between
them are, entitled to the majority of undivided shares in
the lot.

(1c) If alotis subject to a mortgage or charge, the written consent of
the registered proprietor of that lot is not to be taken into
accounfor the purposes of subsectifia)(b) unless it is
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accompanied by the written consent of the mortgagee or chargee
of the mortgage or charge that is first in order of priority.

(1d) In subsectiorfla), (1b) and (1¢}

filotd means a parcel of land that is shown on a plan (as defined
in sectionl36A) as a lot, other than a common property lot
on a survesstrata plan;

fisingle dwelling covenand means a restrictive covenant that
prohibits the construction of more than oneetling on the
lot burdened by the covenant.

(2) When any proceedings by suit or otherwise are instituted to
enforce an easement, or to enforce any rights arising out of the
breach of a restrictive covenant affecting land under this Act or
any local goverment or public authority then any person
against whom the proceedings are instituted may in such
proceedings apply to the court or a judge for an order under this
section.

(3) The court or a judge may on the application of any person
interested make anaer declaring—

(@) whether or not in any particular case any land under this
Act or any local government or public authority is
affected by an easement or by a restriction imposed by
any instrument or created under RSWA; or

(aa) what is the naturand extent of the easement and
whether the same is enforceable and if so by whom; or

(b) what upon the true construction of any instrument, plan
or diagram purporting to impose a restriction is the
nature and extent of the restriction and whether the same
is enforceable and if so by whom; or

(c) whether or not any easement or any restrictive covenant
ought to be removed as an encumbrance from the
Register.

(4) Notice of any application under this section shall, if the court or
a judge so directs, be givéo the local government of the
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district in which the land is situated and to such other persons

and in such manner whether by advertisement or otherwise as
the court or a judge either generally or in a particular instance

may order.

(5) An order underhis section shall when entered in the Register as
hereinafter provided be binding on all persons whether of full
age or capacity or not then entitled or thereafter becoming
entitled to the easement or interested or thereafter becoming
interested in enforoig any restriction which is thereby
extinguished, discharged, modified, or dealt with and whether
such persons are parties to the proceedings or have been served
with notice or not.

(6) This section applies to easements and to restrictions whether
subsising at the commencement of this section or imposed
thereafter whether or not created under R&At

(6a) If an order is made on an application to which subse¢liah
applies, the applicant for the order shall apply to the Registrar,
in an approved formnd with payment of the prescribed fee, for
the Registrar to make the amendments and entries in the
Register necessary to give effect to the order.

(7) The Registrar shall on the prescribed application make all
necessary amendments and entries in theskedor giving
effect to such order in respect of all certificates of title specified
therein.

(8) The costs of and incidental to an application made pursuant to
the provisions of this section to the court or a judge shall not be
awarded against the aéefdant or respondent in any event.

(9) This section does not apply to easements granted under
sectionl44 of theLand Administration Act1997

[Section129C inserted by Nd.7 of 1950 s34; amended by
No.14 of 1972 s4; No.14 of 1996, s4; No.81 0f1996 s.77
and 145(1) and (2); N@®1 of 1997 s113; No.3 of 1999 s4.]
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[132.

A corporation for the purpose of transferring or otherwise
dealing with any land under tlogeration of this Act or any

lease mortgage or charge may in lieu of signing and obtaining
the attestation of the instrument for such purpose required affix
thereto its common seal. The seal of the attorney of any
corporation whose chief or head officelnfsiness shall be out

of Western Australia whether such attorney shall have been
already constituted or shall hereafter be constituted by a power
of attorney under a seal purporting to be the common seal of the
corporation giving the power shall be deen@tie the common
seal of such corporation within the meaning and for the
purposes of this section.

Implied covenants and powers may be modified or
negatived

Every covenant and power to be implied in any instrument by
virtue of this Act may be negaed or modified by express
declaration in the instrument or endorsed thereon; and in the
statement of claim in any action for a breach of any such
covenant it shall be lawful to allege that the party against whom
or against whose real or personal repregeres such action is
brought did so covenant precisely in the same manner as if such
covenant had been expressed in words at length in such
instrument any law or practice to the contrary notwithstanding;
and every such implied covenant shall have theedance and
effect as if it had been set out at length in such instrument; and
where in any instrument there shall be more than one
covenantor such covenants as are by this Act declared to be
implied in instruments of the like nature shall be construdxdto
several as well as joint.

[Section131 amended by N&7 of 1915 s35.]
Repealed by Nd.7 of 1950 s36.]
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133 Property (seizure and sale) order, registration of etc.

(1) In this section—
Alodgedd means presented to the Registrar forggtion;

Aproperty (seizure and sale) orded means a property (seizure
and sale) order issued by a court undeiGivdl Judgments
Enforcement Ac2004

fAiregistero includes to give effect to;

fisale period, in relation to a property (seizure and sale)er
that is registered under this section in respect of a saleable
interest, means the period ofrfbnths after the date of
registration or, if the period is extended by an order made
under subsectiofl3), the extended period;

fisaleable interesh has he meaning given by secti®®(1) of
the Civil Judgments Enforcement A2004

Ais her i f f @ m reldteratd Saleable interest, means a
transfer of the saleable interest pursuant to a sale of it by
the sheriff under a property (seizure and saleg¢rrd

(2) A judgment creditor who is named in a property (seizure and
sale) order may apply to the Registrar to have the order
registered in respect of any saleable interest

(@) that the judgment debtor named in the order has in any
land that is undeht operation of this Act; and

(b) thatis registered in respect of the land.

(3) The application must-

(@) be made before the order ceases to have effect under the
Civil Judgments Enforcement A2104

(b) be made in the prescribed form;

(c) identify the land in which the judgment debtor has a
saleable interest;

(d identify the judgment debtor’s sa
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(e) be accompanied by a copy-ef

() the order, certified as a true copy by the sheriff;
and

(i) any order made under sectibh d the Civil
Judgments Enforcement AfQ04that affects the
order or the judgment to which it relates;

(H be accompanied by the prescribed fee; and

(g) contain or be accompanied by any other information that
is prescribed.

(4) Subject to any order made under secfiérof theCivil
Judgments Enforcement A04 on such an application the
Registrar must register the order in respect of the judgment
debtor’s saleable interest, with eff
application was lodged, if satisfied that

(a) the application is made in accordance with
subsectior(3);

(b) the judgment to which the order relates has not been
satisfied; and

(c) the order is not already registered and in effect in respect
of that saleable interest.

(5) If the order is registered in respect of a saleable interest, the
order has eéct for the purposes of this section until a discharge
of it is registered under subsecti@dr®), subject to any order
made under sectialb of theCivil Judgments Enforcement
Act2004

(6) Until the order is registered in respect of a saleable interest,
sheriff’s dealing in relation to the
a purchaser of the interest for valuable consideration,
notwithstanding that at the time of the purchase

(@) the order had been received by the sheriff; or

(b) the purchaser hadtal or constructive notice of the
order.
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(7) While the order has effect in respect of a saleable interest none
of the following prevails against a
the interest—

(@) an unregistered instrument, document, or writing;

(b) an equitable mortgage or charge by deposit or otherwise
without writing that affects any land, lease, sublease,
mortgage, annuity or other charge,

unless a caveat in respect of the matter referred to in
paragraph{a) or (b) is lodgee—
(c) before tle Registrar receives the application to register
the order; or

(d) with the permission of the sheriff while the order has
effect.

(8) While the order has effect in respect of a saleable interest, an
instrument that affects the interest must not be regidt
unless—

(@) the sheriff has given permission for the instrument to be
registered; or

(b) the instrumentis an order made, or a notice given, under
theLand Administration Act997in relation to Crown
land by the Minister under that Act.

(9) If while the order has effect in respect of a saleable interest a
sheriff’'s dealing is | odged, the Reg
dealing.

(10) For the purposes of subsecti@®) the Registrar may register a
sheriff’'s dealing withheut requiring
duplicate (if any) of the certificate of title or a Crown lease or of
any other instrument #-

(@) the Registrar has given at leastdl4 y s ’ notice of his
intention to do so in at least one newspaper published in
the city of Perth or circulating ithe neighbourhood of
the land; and
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(b) the transferee has paid the cost of giving the notice.

(11)) When a sheriff’s dealinf®inis register
respect of a saleable interest

(a) the dealing, if made by the sheriff, has effect aswias
made by the judgment debtor;

(b) the judgment debtor’s title to th
extinguished; and

(c) any estate or interest of an unregistered purchaser,
transferee or mortgagee of the saleable interest or of a
person claiming under ehrough the judgment debtor is
extinguished unless it is the subject of a caveat

(i) lodged before the Registrar received the
application to register the order; or

(i)  lodged with the permission of the sheriff while
the order has effect.
(12) If while the order has effeet
@ a sheriff's dealing is registered

(b) the judgment creditor applies for the order to be
discharged; or

(c) on an application made by any person and accompanied
by the prescribed fee, the Registrar is satisfied-that

() the judgment to which the order relates has been
satisfied;

(i)  the order has been cancelled by the court that
issued it; or
(i)  the sale period has expired,

the Registrar must register a discharge of the order with effect
from the time when thdealing was registered or the application
was lodged, as the case requires.

(13) If, on an application made by the judgment creditor, the court
that issued the property (seizure and sale) order is satisfied that
the circumstances justify doing so, it nragke an order that
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extends the sale period for a period set by the court that is not
longer than @nonths.

(14) An application made under subsect{@3) must be served on
the judgment debtor unless the court orders otherwise.

(15) An order may be madender subsectio(13) on more than one
occasion.

(16) An order made under subsectid3) has no effect unless it is
lodged with the Registrar before the sale period would
otherwise have expired together with an application to have the
order registered ahthe prescribed fee.

(17) On an application made under subsec(i®) the Registrar
must register the order with effect from the time when the
application was lodged.

(18) If under this section an instrument or caveat that may be lodged

withthesherif * s per mi ssion is | odged, the
permission must be lodged with or endorsed on the instrument
or caveat.

[Section133 inserted by N&9 of 2004 s138.]

134 Purchaser from registered proprietor not to be affected by
notice

Except in he case of—
(@) fraud; or

(b) Crown land the subject of a qualified certificate of
Crown land title,

no person contracting or dealing with or taking or proposing to
take a transfer or other instrument from a person who is or
becomes the proprietor afiy registered land lease mortgage or
charge shall be required or in any manner concerned to inquire
or ascertain the circumstances under or the consideration for
which such proprietor or any previous proprietor thereof was or
becomes registered or reqgdror in any manner concerned to
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135

136.

enquire or ascertain the circumstances under or the
consideration for which any mortgage or other encumbrance
was or is discharged or removed from the Register at any time
prior to or simultaneously with the registrationsoich transfer

or other instrument or to see to the application of any purchase
or consideration money or shall be affected by notice actual or
constructive of any trust or unregistered interest any rule of law
or equity to the contrary notwithstandingdathe knowledge

that any such trust or unregistered interest is in existence shall
not of itself be imputed as fraud.

[Section134 amended by N&7 of 1950 s37; No.81 of 1996
s.145(1); No.31 of 1997 s114.]

Transferee of tenant in tail may beregistered for larger
estate which tenant in tail can confer

A transfer or mortgage in the ordinary form by a tenant in tail
under this Act having power to create an estate in fee simple
shall create such estate in favour of a transferee mortgagee or
transferee under the power of sale in the mortgage and a
transferee from a tenant in tail or under a mortgage from a
tenant in tail or a mortgagee after foreclosure shall be entitled to
have registered a certificate of title for the larger estate which
thetenant in tail is empowered to confer but a mortgage under
this Act if discharged shall not bar the entail.

[Section135 amended by N81 of 1996 s79.]

Registrar to furnish plan showing land dealt with where
memorandum on certificate does not desibe such land

Wherepart only of the land comprised in a certificate has been
dealt with by a registered dealing but the memorandum of such
dealing endorsed on the certificate does not specify such part
the Registrar shall furnish to any person apmyfior the same

on payment of the fee payable in that behalf a skeleton diagram
of the land comprised in the certificate showing by metes and
bounds and a distinguishing colour or symbols the position and
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dimensions of the part included in such dealingt such

diagram shall either be endorsed annexed to, referred to in

or otherwise linked or connected such certificate and the

same shall be sealed. Provided always that if there be different
registered dealings affecting different parts of the land
comprised in the certificate and a plan be required showing such
different parts a separate fee shall be paid in respect of each
such part. Provided also that where different parcels of land not
contiguous are included in the certificate the skeleton amagr
hereinbefore mentioned need only be of the parcel or parcels
which includes or include the part or parts so dealt with.

[Section136 amended by N81 of 1996 s80; No. 6 of 2003
S.42.]
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Creation of easements and restrictive covenants by notations
on subdivision plans and diagrams

Part IVA 0 Creation of easements and restrictive
covenants by mtations on subdivision plans and

136A

136B.

136C.
1)

diagrams
[Heading inserted by N@1 of 1996 s81.]

Meaning of Aplano
In this Partfiplano means—
(@) aplan or diagram referred to in sectitB6 or 166A; or

(b) a strata/survegtrata plan lodged for registration under
the Strata Titles Aci985

for the subdivision of land under the operation of this Act.

[Section136A inserted by N&1 of 1996 s81; amended by
No.31 of 1997 s115.]

Application of this Part

Theprovisions of this Part are in addition to, and are not to be
read as limiting the operation ef

(@) the provisions of this Act in relation to the creation,
registration or effect of easements or restrictive
covenants except to the extent provided riathiose
provisions; and

(b) the provisions of any other Act in relation to the
creation, registration or effect of easements or restrictive
covenants.

[Section136B inserted by N&1 of 1996 s81.]
Notation of easements on subdivision plans

A proprietor of land that is a subject of a plan may note, in an
approved form, on the plan the location of an easement to which
the land is proposed to be subject.
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(2) An easement cannot be noted on a plan unless the land to be
burdened by the easentémna subject of the plan but any land to
be benefited by the easement need not be a subject of the plan.

(3) An easement for the benefit-ef

(@) the local government in whose district the land is
situated; or

(b) a public authority,

may be notedn a plan under this section notwithstanding that
the benefit of the easement would not be in respect of land.

(4) Where an easement is noted on a plan in accordance with this
section an instrument in an approved form may, but need not, be
lodged in reléion to the plan unless, under subsec{i®
certain information is required to be specified in an instrument
and where an instrument is lodged the prescribed fee shall be
paid for the lodgment of the instrument.

(5) The following information about theasement shall, subject to
subsectior{6), be specified in either the plan or in an instrument
lodged in relation to the plaor in both the plan and the

instrument—
(@) the land to be burdened by the easement;
(b) either—

() the land to be benigdd; or

(i)  the name of the local government or the public
authority to be benefited,

by the easement, as the case may be;

(c) adescription of the easement, whether by way of a short
form, a modified or supplemented short form or in
another manner

(d) if the easement is for a particular term, the duration of
the term; and

(e) any prescribed matter.
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(6) The Registrar may issue directions to the effect that any

136D.
1)

(2)

3)

(4)

(5)

information referred to in subsecti@) is to be specified in

either the plan or ian instrument lodged in relation to the plan
or in both the plan and the instrumand any such direction

shall be published in a document a copy of which is available to
the public free of charge.

[Section136C inserted by N&21 of 1996 s81; amendd by
No.6 of 2003 s44.]

Notation of restrictive covenants on subdivision plans

A proprietor of land that is a subject of a plan may note, in an
approved form, on the plan a restrictive covenant to which the
land is proposed to be subject.

A restrictive covenant cannot be noted on a plan unless the land
to be burdened by the restrictive covenant is a subject of the
plan but the land to be benefited by the restrictive covenant need
not be a subject of the plan.

A restrictive covenantannot be noted on a plan unless an
instrument in an approved form is lodged in relation to the plan
and the prescribed fee is paid for lodgment of the instrument.

The terms of the restrictive covenant shall be specified in an
instrument lodged in ftation to the plan.

The following information about the restrictive covenant shall,
subject to subsectiqi®), be specified in either the plan or in an
instrument lodged in relation to the plam in both the plan and
the instrument—

(@) the landto be burdened by the restrictive covenant;
(b) the land to be benefited by the restrictive covenant;

(c) if the restrictive covenant is for a particular term, the
duration of the term; and

(d) any prescribed matter.
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(6) The Registrar may issue diremts to the effect that any
information referred to in subsecti@) is to be specified in
either the plan or in an instrument lodged in relation to the plan
or in both the plan and the instrumand any such direction
shall be published in a documentapy of which is available to
the public free of charge.

[Section136D inserted by N@1 of 1996 s81; amended by
No. 6 of 2003 45.]

136E  Consent of certain persons required to creation of easements
and restrictive covenants

An easement or a stictive covenant cannot be created under
this Part unless the proprietor lodges in relation to the plan the
written consent to the creation of the easement or restrictive
covenant of each person who, immediately before the time
referred to in sectio@36~(1)(a) or (b), as the case requires,
either—

(@) has aregistered interest in any land that would be
burdened by the easement or the restrictive covenant;

(b) is a caveator in respect of any land that would be
burdened by the easement or the restgctiovenant;

(c) has aregistered interest in any land that would be
benefited by the easement or the restrictive covenant
(whether or not that land is a subject of the plan); or

(d) is a caveator in respect of any land that would be
benefited by the eament or the restrictive covenant
(whether or not that land is a subject of the plan).

[Section136E inserted by N&1 of 1996 s81.]
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136F  When easements and restrictive covenants under this Part

(1)

(2)

136G

136H.

have effect

Land becomes subject to an easememngstrictive covenant
noted on a plan in accordance with this Rart

(@) inthe case of a plan lodged for registration under the
Strata Titles Acl985 at the time the Registrar registers
the plan under that Act; and

(b) in any other case, at the tirttee new certificate, or if
more than one, all the new certificates, for the land the
subject of the plan have been registered.

Where an instrument is lodged under this Part in relation to a
plan, the instrument shall be deemed to be registeredefor th
purposes of sectiosB at the time the land becomes subject to
the easement or restrictive covenant under subsegdfion

[Section136F inserted by N@1 of 1996 s81.]

Easements and restrictive covenants under this Part may be
effective for specified term only

An easement or a restrictive covenant created under this Part for a
term specified in either the plan on which the easement or
restrictive covenant was noted or in the instrument (if any)

lodged in relation to the plan is, by virtakthis section and

without the need to apply for discharge of the easement or
restrictive covenant, of no effect when the specified term expires.

[Section136G inserted by N&1 of 1996 s81.]

Easements and restrictive covenants under this Parhay
both burden and benefit land of same proprietor

An easement or @estrictivecovenant created under this Part has
effect even though any land burdened by the easement or
restrictive covenant has the same proprietor as any land
benefited by the eas@mt or restrictive covenant.

[Section136H inserted by N@1 of 1996 s81.]
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1361. Recordings in Register

Subjectto section®5A and 129A(4), the Registrar shall make
such records and entries in the Register as to easements and
restrictive covenantsreated under this Part as the Registrar
thinks fit.

[Section1361 inserted by NaB1 of 1996 s81.]

136J  Discharge and modification of easements and restrictive
covenants under this Part

(1) Either—
(@) the proprietor of land burdened or berediby an
easement or a restrictive covenant created under this

Part other than a single dwelling covenant (as defined in
section129Cj) or

(b) alocal government or public authority for whose benefit
an easement has been created under thisiitaet (
relevant authority 0),

may apply, in an approved form and on payment of the
prescribed fee, for the easement or restrictive covenant to be
discharged or to be modified in the manner set out in the
application.

(2) An application under this section shiadi accompanied by
either—
(@) the written consent 6f

() each person who has a registered interest in, or is
a caveator in respect of, any land that is either
burdened or benefited by the easement or
restrictive covenant; and

(i) if applicable, tle relevant authority,

to the discharge or the modification of the easement or
restrictive covenant as proposed; or

(b) the documents referred to in subsec(@®n
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(3) Where an application under this section is not accompanied by
the written consenteferred to in subsectiq®)(a), it shall be
accompanied by—

@ the applicant’s statutery decl ar a

() each person who has a registered interest in, or is
a caveator in respect of, any land that is either
burdened or benefiteby the easement or
restrictive covenant and, if applicable, the
relevant authority (not being the applicant) has
beengiven28lays’ written notice of
intention to make the application and the
substance of the proposed application;

(i)  noticeof both the intention to make the
application and the substance of the proposed
application has been published

() atleast 2&lays before the day on which
the application is made;

(I)  in a newspaper circulating either
throughout the State or in thléstrict
where the land is situated;

(i)  both of the notices referred to in
subparagraph@) and (ii) stated—
) the applicant’s address f ol
notices of objection to the proposed
application or any part of the proposed
application; and

(I the day, being at leastdays before the
application was proposed to be made,
by which notice of objections were to
be received,

and

(iv) up to the time of making the application, the
applicant had received no notice of objection to
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either the ppposed application or any part of the
proposed application;

and

(b) a copy of the notice referred to in paragrémii)
showing the name of the newspaper in which it was
published and the day of publication.

(4) On an application under this sectitve Registrar, if directed by
the Commissioner to do so, shall discharge the easement or
restrictive covenant or modify the easement or restrictive
covenant in the manner set out in the application.

(5) The Commissioner shall not direct the Registrarisalthrge or
modify an easement or a restrictive covenant under this section
if the Commissioner is aware of any notice that has been served
under subsectio(8)(a)(iii) by which an objection has been
made to either the application or any part of the aafdn.

(6) Where an easement or a restrictive covenant is discharged or
modified under this section the Registrar shall enter a
memorandum of the discharge or modification on each
certificate of title in the Register on which is entered a
memorandum of # easement or restrictive covenant.

[Section136J inserted by N&1 of 1996 s81; amended by
No.3 of 1999 s5.]
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PartV 0 Caveats

136K. Meaning ofI3@sAecaveat 0 and applicati o
Part

(1) In sectionsl38B to 138Djfisection138A caveab has the
meaning given by sectiat38A.

(2) The provisions of sectioris38A to 138D are in addition to, and
are not to be read as limiting the operatior-of

(@) the other provisions of this Act in relation to caveats;
and

(b) a per son’ sfarg,naapplyfoeammjanction i
in relation to a caveat.

(3) Subject to subsectiqd) and to sectio0 of theLand
Administration ActL997, this Part applies to caveats in respect
of Crown land.

(4) Sectionsl38(3) and (4) and 141A do not apply toveats
lodged under sectio?l of theLand Administration Act997.

[Section136K inserted by N@1 of 1996 s82; amended by
No.31 of 1997 s116; No. 59 of 2004 440.]

137. Lodgment of caveat where land already under this Act

(1) Any beneficiary o other person claiming any estate or interest
in land under the operation of this Act or in any lease mortgage
or charge under any unregistered instrument document or
writing or under any equitable mortgage or charge by deposit
without writing or by devaltion in law or otherwise may lodge
a caveat with the Registrar in an approved form forbidding the
registration of any person as transferee or proprietor of and of
any instrument affecting such estate or interest either absolutely
or until after notice ofhe intended registration or dealing be
given to the caveator or unless such instrument be expressed to
be subject to the claim of the caveator as may be required in
such caveat. Every such caveat shall state the name and address
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of the person by whom onovhose behalf the same is lodged
and (except in case of a caveat lodged by order of the Supreme
Court or by the Registrar pursuant to the direction of the
Commissioner as hereinafter provided) shall be signed by the
caveator or by his agent. The persaiging such caveat shall if
required by the Registrar support the same by statutory
declaration stating the nature of the estate or interest claimed
and the title thereto and may withdraw any such caveat. If such
declaration when required by the Registramiot lodged with

him within 7 days from the date of such requisition the caveat
shall be absolutely null and void. A caveat under this section
cannot be lodged unless it contains an address, or a number for a
facsimile machine, in Australia for the sewviaf notices in

relation to the caveat.

(2) A person claiming an interest in a proposed carbon right, carbon
covenant or plantation interest may, before the relevant carbon
right form, carbon covenant form or tree plantation agreement is
registered, lodga caveat under subsectifl) as if the person
were claiming an interest in land.

[Section137 amended by 60 Vict. Ne2 s.4; No.17 of 1950
s.38; N0.81 of 1996 s83 and 146(1); No. 56 of 2003%7.]

138 Consequences of lodgment of caveat

(1) Upon receipt of such caveat the Registrar shall notify the same
to the person against whose application to be registered as
proprietor or (as the case may be) to the proprietor against
whose title to deal with the estate or interest such caveat has
been lalgedor the judgment creditor named in any property
(seizure and sale) order registered under set88nn respect
of the judgment debtor’s saleabl e in

(2) Any such applicant, proprietor or judgment creditwrany
person claiming mder any transfer or other instrument signed
by the proprietor may if he think fit summon the caveator to
attend before the Supreme Court or a judge in chambers to show
cause why such caveat should not be removed; and such court
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3)

(4)

138A

or judge may upon proof thauch caveator has been summoned
make such order in the premises either ex parte or otherwise as
to such court or judge may seem fit.

Except in the case of a caveat lodged by or on behalf of a
beneficiary claiming under any will or settlement orthg

Registrar pursuant to the direction of the Commissioner every
caveat lodged against a proprietor shall be deemed to have
lapsed as to the land affected by the transfer or other dealing
upon the expiration of 1days after notice served on the
caveatothat such proprietor has applied for the registration of a
transfer or other dealing unless in the meantime such application
is withdrawn.

A caveat shall not be renewed by or on behalf of the same
person in respect of the same estate or interespesabject to

the state of the Register at the time of the renewal of such
caveat; but if before the expiration of the said period addys

or such further period as shall be specified in any order made
under this section the caveator or his agent appesore a

judge and gives such undertaking or security or lodges such sum
in court as such judge may consider sufficient to indemnify
every person against any damage that may be sustained by
reason of any disposition of the property being delayed then and
in such case such judge may direct the Registrar to delay
registering any dealing with the land lease mortgage or charge
for a further period to be specified in such order or may make
such other order as may be just.

[Section138 amended by N&7 of 199 s.39; No.81 of 1996
s.145(1); No.59 of 2004 s139.]

Caveats to which sectiond38B to 138D apply

A caveat that has not been lodged
(@) under sectiord0, 176 or 223A;

(b) by or on behalf of a beneficiary claiming under a will or
settlenent;
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(c) under a court order;

(d) by the Registrar on the direction of the Commissioner;

(e) under any written law other than this Act;

() under any Commonwealth Act; or

(g) by or on behalf, or with the consent, of the Minister for
Lands,

is a caeat for the purposes of sectidt23B to 138D.
[Section138A inserted by N&1 of 1996 s84.]

138B. Certain caveats may lapse unless justified by caveator

(1) If a sectionl38A caveat has been lodged then the proprietor of
the land in respect of whidhe caveat was lodgeor the
judgment creditor named in a property (seizure and sale) order
registered undersectidn33 i n respect of the judg:
saleable interest in such lamday apply, in an approved form
and on payment of the prescrilfee, for the Registrar to serve
the caveator with a notice to the effect that, unless the caveator
takes the action referred to in subsec{@nwithin 21days after
the day on which the notice is served, the caveat will lapse.

(2) If the notice referredb in subsectioril) is served on the
caveator then the caveat lapsesiays after the day on which
the notice was served unless, before that time, the caveator
has—

(@) obtained from the Supreme Court an order extending the
operation of the caveat

(i) for such further period as is specified in the
order; or

(i)  until the further order of the court;
and
(b) lodged with the Registrar a copy of the order.

[Section138B inserted by N&1 of 1996 s84; amended by
No.59 of 2004 s140.]
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138C. Powers of Supreme Court

(1) A caveator who is served with a notice under sedR8B(1)
may apply to the Supreme Court, in accordance with rules of the
court, for an order extending the operation of the caveat.

(2) On the hearing of an application undebsectior{l), the
Supreme Cour—

@ i f satisfied that the caveator
substance—

() may make an order extending the operation of
the caveat for such period as is specified in the
order;

(i)  may make an order extending thyeration of
the caveat until the further order of the court; or

(i)  may make such other orders as it thinks fit
concerning the caveat or the land in respect of
which the caveat was lodged;

() if not satisfied that ®he caveato
substance, shall dismiss the application; and

(c) may make such ancillary orders in relation to the
application as it thinks fit.

S

(3) Aninterim order under this section may be made ex parte unless
the court orders otherwise.

(4) The applicant shallresure that the Registrar is served with a
copy of each order made by the court on an application under
subsectior{l).

[Section138C inserted by N@&1 of 1996 s84.]

138D. Restrictions on further lodgment of certain caveats

(1) If asectionl38A cavat—

(@) is withdrawn after a notice under secti38B(1) is
served on the caveator but before the caveat could lapse
under sectior138B(2);
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(b) has lapsed under sectitB8B(2); or

(c) nolonger has effect because of the operation of an order
made, o a dismissal, under sectid38C by the
Supreme Court,

then the caveator cannot lodge with the Registrar any further
sectionl138A caveat in respect of the same land urdess

(d) the consent of the proprietor to do so ahthe notice
issued under stion 138B(1) was issued on the
application of a judgment creditor, the consent of the
judgment creditor to do sare endorsed on the further
caveat; or

(e) the Supreme Court has made an order giving leave for
the lodgment of the further caveat and a copthat
order has been served on the Registrar.

(2) If a caveat has been withdrawn before a notice under
sectionl138B(1), if any, is served on the caveator then nothing
in subsectior{l) prevents the caveator from lodging a further
sectionl138A caveat inespect of the same land.

[Section138D inserted by N@&1 of 1996 s84; amended by
No.59 of 2004 s140.]

139 No entry to be made in Register affecting land in respect to
which caveat continues in force

(1) Subject to the provisions of the nextseeding subsection
except in the cases provided by sectid@ so long as any
caveat shall remain in force prohibiting any registration or
dealing the Registrar shall not enter in the Register any change
in the proprietorship of or any transfer or othestiument
purporting to transfer or otherwise deal with or affect the estate
or interest in respect to which such caveat may be lodged.

(2) Where an instrument is presented for registration and a caveat is
lodged after the time of the presentation ofitterument, the
caveat shall not have the effect of preventing registration of the

As at 31 Mar 2008 Version 08-d0-01 page 155

Extract from www.slp.wa.gov.au, see that website for further information



Transfer of Land Act 1893

Part V

s. 140

Caveats

140

141
1)

(2)

141A

(1)

instrument but the caveat shall take effect as if lodged after
registration of the instrument.

[Section139 amended by N&7 of 1950 s40; No.81 of 1996
s.145(1).]

Compensation for lodging caveat without reasonableause

Any person lodging any caveat with the Registrar either against
bringing land under this Act or otherwise without reasonable
cause shall be liable to make to any person who may have
sustained daage thereby such compensation as a judge on a
summons in chambers shall deem just and order.

Endorsing certificates as to, and sending copies of, caveats

Where—
(a) acaveatis lodged under secti®v; or

(b) a caveat lapses, whethercause of the effect of a
provision of this Act or the operation of an order of the
Supreme Court,

the Registrar shall enter a memorandum of the caveat or the
lapse of the caveat, as the case requires, on the certificate of title
for the land in respedf which the caveat was lodged.

A copy of a caveat lodged under secti@®y or of so much of

the caveat as the Registrar thinks is material to the person to be
notified under sectio38 shall be sent with the notification

under sectior138.

[Sectian 141 inserted by N@1 of 1996 s85.]

Removal of caveat where interest protected has ceased to
exist

Where it appears to the Commissioner that the estate or interest
claimed by any caveator has ceased to exist, he may, either of
his own moion or on the application of any person claiming any
interest in the landr on the application of the judgment creditor
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named in a property (seizure and sale) order registered under
sectonl 33 in respect of the judgment
in sud land serve the caveator with notice requiring him within
14 days from the date of such notice to withdraw such caveat or
within such time to commence proceedings in court to
substantiate his claim, and in the event of the caveator failing to
comply withthe requirements of such notice within the time
therein limited, or to comply with subsecti¢la), the
Commissioner may direct the Registrar to remove such caveat
from the Register and forward notice of such removal to the
caveator.

(1a) If a caveator ammences proceedings in court to substantiate his
claim under this section, he sha#l

(&) within the 14days referred to in subsecti@h); or
(b) within 2 days after commencing proceedings,

whichever time expires later, serve the Registrar wittcadtiat
the proceedings have been commenced.

(2) Inany proceedings by a caveator to substantiate his claim under
this section, he shall, unless otherwise ordered by the court or a
judge, join as parties the Registrar of Titles, the registered
proprietorand any other person or persons affected by the
existence of such caveat.

[Section141A inserted by Nd.7 of 1950 s41; amended by
No.81 of 1996 s86 and 145(1); No24 of 2000 s42(1) and
(2); No.59 of 2004 s140.]

142 Caveat on behalf of benetiiary under will or settlement
does not bar registration in certain cases

Where a caveat has been lodged by or on behalf of a beneficiary
claiming under a will or settlement and a change in the
proprietorship of or a transfer or other dealing with éecting

the land estate or interest in respect of which the caveat was
lodged is presented for registration the same may
notwithstanding sectioh39 be registered without the caveat
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being withdrawn and without determining the operation of the
caveat providd the Commissioner is of opinion that such
change of proprietorship or such transfer or other dealing is
authorised by the will or settlement and the caveator either
consents to the registration or does not lodge a written protest
against such registratiovithin 14days after being served with
notice as such caveator.
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Part VI 8 Powers of attorney and attestation of

143
1)

(2)

3)

(4)

(5)

instruments

Powers of attorney and revocation thereof

Subiject to the provisions of this section the proprietor of any
land underhte operation of this Act or of any lease mortgage or
charge may appoint any person to act for him in transferring the
same or otherwise dealing therewith by signing a power of
attorney in the form in the Nineteenth Schedule or to the effect
thereof. Everysuch power may be filed by lodging the original
instrument of power of attorney, a duplicate, an office copy
referred to in th&owers of Attorney Ad896*, or a copy

certified by the Commissioner for Corporate Affairs to be a true
copy of a power of attorney recorded pursuant tdCibempanies
(Western Australia) Cod®é, theCompanies Act961'3, or any
corresponding previous enactment with the Registrarskiad

note the effect of the same in a book to be kept for that purpose
and such power shall be in force from the time of noting until
the registration of a revocation or extinguishment thereof.

Where a power of attorney is filed within a period oh8nths
from the day shown as that on which it was executed, the
Registrar may presume that it is in force at the time of filing,
unless a revocation has been previously registered.

The provisions of the last preceding subsection shall not be
construé so as to affect the force of a power of attorney filed at
any time after the lapse of the period af8nths referred to in

the last preceding subsection.

Nothing contained in this Act or in any other written law
precludes the Registrar from reqogievidence to his
satisfaction that a power of attorney is not revoked.

Subject to any other written law-

(&) the holder of an interest in Crown land may appoint a
person to act for him in dealing with that interest; or
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145
1)

(b) the management body afreserve may appoint a person
to act for it in dealing with Crown land within that
reserve,

and shall, if he or it does so, file the necessary power of attorney
under this section.

[Section143 amended by 62 Vict. N2 s.2; No.17 of 1950
s.42; Na 10 of 1982 s28; N0.31 of 1997 s117.]

Existing and future powers of attorney when filed available

A power of attorney given by a person before as well as after
becoming a proprietor of any land or of any lease mortgage or
charge shall be de®ed to be within the meaning of the last
preceding section; and every power of attorney heretofore given
or which shall hereafter be given when filed and noted as
aforesaid shall while continuing in force be valid and available
within the scope to the exteof the powers and authorities

given or to be given by such power concerning the lands
tenements and chattels real generally of the principal for similar
or corresponding dealings under this Act with any land under
the operation hereof or with any leasertgage or charge.

[Section144 amended by N@7 of 1950 s43.]

Witnessing of instruments etc.

Subject to subsectigi2), an instrument or power of attorney
executed after sectid@v of theTransfer of Land Amendment
Act 1996comes into operatidrshall be deemed to be duly
executed if—

(&) inthe case of such a document executed in Australia, the
Registrar is satisfied that each signature is witnessed by
a person—

(i) who is not a party to the instrument or power of
attorney;

(i) who is not a minor and not under any other legal
disability; and
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(i)  whose full name, address and occupation are
stated on the instrument or power of attorney;

and

(b) inthe case of such a document executed outside
Australia, the Regisar is satisfied that each signature is
witnessed by a person who is not a party to the
instrument or power of attorney and whe-is

() anotary public;
(i) an Australian consular officer;

(i)  an elected member of Parliament or other
representatie body at the equivalent of State or
federal level;

(iv) ajudge or magistrate;
(v) qualified and entitled to practise law;

(vi) qualified and entitled to practise as a doctor of
medicine;

(vii) qualified and entitled to practise as a civil,
electricalor mechanical engineer,

(viii)  qualified as a school teacher;
(ix) auniversity lecturer;
(x) the mayor of a town or city; or

(xi) a person with managerial responsibility in a
bank.

(2) If Her Majesty or the State is the registered proprietor of,land
an instrument relating to the land shall be deemed to be
executed if the Minister signs, and affixes the seal of his office
to, the instrument.

(3) If it appears to the Registrar that a signature of a party to an
instrument or a power of attorney undeis Act has not been
witnessed in the manner required by subsectipnthe
Registrar may, if he thinks fit, register or file and note the
instrument or power of attorney if the genuineness of the
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signature of the party is proved to his satisfaction statutory
decl aration of a person who knows th
signature.

(4) In this sectiomAustralian consular officerd means a person
appointed to hold or act in any of the following offices (being
an office of the Commonwealth) in a countryplace outside
the Commonwealth, namely, ambassador, high commissioner,
mi ni ster, head of mission, commissio
consul or secretary at an embassy, h
legation or other post, consulgeneral, consul, vieeonsul,
trade commissioner and consular agent.

[Section145 inserted by N@&1 of 1996 s87; amended by
No.31 of 1997 s118.]
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Part VIl 0 Search certificates and stay orders

146 Persons desiring information as to whether proprietor is
free to deal may olvain such certificate

Any person desiring information as to whether a proprietor is
able to deal with the land comprised in his certificate free from
obstruction caused by any caveat instrument lodged for
registration order injunction or other cause\kndo the
Registrar but not appearing upon the certificate may sign an
application for search certificate in an approved form; and on
payment of the fee in that behalf provided the Registrar shall
cause the necessary searches and inquiries to be malade for t
purpose of affording the information required; and the result
thereof shall be certified in an approved form which is sealed
and on which is noted the date and time of the sealing.

[Section146 amended by N81 of 1996 s88.]

147. Person applying fa search certificate entitled to inspect
certificate of title

Such search certificate shall refer to the dealing or encumbrance
last noted on the certificate of title for the purpose of showing
the state of the Register at the time of issuing the search
certificate but not of informing the person applying for the

search certificate as to what is upon the certificate of title; and
such person shall be entitled to inspect the certificate of title and
shall be deemed to know all of which an inspection ef th
certificate of title would have informed him.

[Section147 amended by N81 of 1996 s145(2).]

148 Person proposing to deal with proprietor may obtain stay of
registration for 48 hours if title is clear

Any person proposing to deal for value watlproprietor may

with the consent in writing of such proprietor or his agent
authorised in writing in that behalf and on stating the particulars
of the proposed dealing lodge with the application for search
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certificate an application for stay or regisipatin an approved
form; and if the result of the search shows that the proprietor is
free to deal the Registrar shall on payment of the fee in that
behalf provided sign an order in an approved form staying
registration of any instrument affecting the laode comprised

in the proposed dealing for 4®urs from the time mentioned in
the search certificate; and the said order shall be affixed to the
certificate and a copy thereof given to the applicant.

[Section148 amended by N81 of 1996 s89.]

Instrument effecting proposed dealing entitled to priority if
lodged within 48hours

If within the said period of 48ours a properly perfected
instrument effecting the proposed dealing be duly lodged for
registration such instrument shall have prioater any other
instrument which may be lodged for registration after the time
mentioned in the search certificate and the same shall be
registered notwithstanding any caveadurt ordeior application
by assignee in bankruptcy which may have been loddggbcthe
Authority after the time mentioned in such search certificate.

[Section149 amended by N81 of 1996 s90; No.59 of 2004
S.140;No.60 of 2006 s118(1)]

Instrument to be received and to have priority according to
ordinary course if proposed dealing not lodged for
registration

Subjectto the lodging of such duly perfected instrument within
such period any other instrument and any caweatrt ordeior
application received by th&uthority during such period shall

be dealt with inthle same manner shall have the same priority as
between themselves and shall be as effectual as if no stay of
registration had been obtained.

[Section150 amended by N81 of 1996 s91; No.59 of 2004
s.140; No.60 of 2006 s118(1)]
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Part VIII & Surveys, plans, parcels and boundaries

151 Crown survey boundaries as marked on ground are true
boundaries

The survey boundaries of any Crown section location allotment
or other parcel of land marked on the ground at the time of the
Crown Survey thereof @shown by survey posts pegs trenches
or other survey marks shall as to any such parcel of land
heretofore or hereafter granted, transferred in fee simple or
demised by the Crown be and be deemed to have been the true
boundaries of such parcel of land wiestsuch boundaries upon
admeasurement are or are not found to be of the same
dimensions or to include the same area as the boundaries or
description of such parcel given in the Crown grant or
certificate of titleor on a relevant graphiwut it shall bedwful

for an authorised land officer to alter the survey boundaries
marked upon the ground as aforesaid so that however such
alteration does not interfere with any improvements which may
have been in good faith effected by the lessee, grantee or
transferedrom the Crown.

[Section151 amended by N&26 of 1987 s34; No.31 of 1997
s.119; No. 6 of 2003 €7.]

152 Crown grant or lease conveys land within surveypoundaries

Every Crown grant or transfer of Crown land in fee simple
purporting to convew location allotment or other parcel of land
whether describing it by distinguishing number or letter or by
metes and bounds or otherwise shall be deemed to convey the
land included within the survey boundaries of such parcel of
land marked on the grouma the Crown survey thereof
notwithstanding any discrepancy between the dimensions of
such survey boundaries or the area they include and the
dimensions or area expressed in such grant or in the relevant
certificate of title or shown in any plan used imnection with

the alienation by the Crown of such parcel of land. Provided
that nothing in this and the next preceding section shall apply to
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153A

any such section location allotment or parcel of land where an
actual patent mistake or error has been made.

[Sedion 152 amended by N81 of 1997 s120.]

Aliquot parts of Crown section having excess adrea

Wherea Crown section has been subdivided by the Crown into
allotments or portions of equal area and by reason of excessive
measurements in tlegiginal Crown survey the area of the
section as marked on the ground by the survey boundaries
exceeds the sum of the areas of all the allotments or portions as
shown by any plan or description used at the Crown sale or as
deducible from any Crown grant afy such allotment or

portion the total excess of area of the section shall be deemed
originally distributable amongst the allotments or portions
equally; and every Crown grant or transfer of Crown land in fee
simple purporting to be a grant or transféope of such

allotments or portions shall where the original subdivisional
survey boundaries thereof do not exist or if not inconsistent with
such boundaries where they do exist be construed to be a grant
of such aliquot part of the total area includethwi the survey
boundaries of such section as is obtained by dividing such area
by the number of original allotments or portions.

[Section153 amended by N81 of 1997 s121.]

Land included in certificate by error in survey may be
vested in proprietor

If any certificate of title registered before or after the passing of
the Transfer of Land Act Amendment A802*, a piece of

Crown land not included in the grant or transfer from the Crown
is, in consequence of an error in the survey, includeda
certificate of title, the Minister may, on the recommendation of
the Registrar of Titles, order that such piece of land shall be
deemed to have been included in the grant or transfer.

[Section153A inserted by 2 Edw. VII. Nt s.7 (as amended by
No.17 of 1950 s75); amended by NG26 of 1987 s35; No.81 of
1996 s92; No.31 of 1997 s122.]
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154 How survey boundaries may be proved in absence of survey
marks

Whenthe survey marks of the boundaries of any section
allotment or other parcel of land have been removed or
obliterated but it is proved in some court of competent
jurisdiction or to the satisfaction of the Commissioner of Titles
(where the land is undd@he Transfer of Land AdB74 or is
under or is proposed to be brought under the operation of this
Act) in any proceeding or application in which the boundaries
of such parcel of land have to be determined that certain
buildings fences walls or other imgvements of a permanent
nature or a succession of such improvements

(i) have ever since the removal or obliteration of such
survey marks indicated or agreed in position with the
boundaries originally marked on the ground by the
survey marks so removed obliterated; or

(i)  have for the full period of 2@ears without interruption
been used and regarded by the owner or occupier or
successive owners or occupiers of such parcel of land as
marking or agreeing in position with the boundaries of
the parckof land comprised in the document of title
under or by virtue of which such land is or has been
occupied,

such proofs as aforesaid shall be deemed and received as
sufficient evidence of the true positions of the original survey
boundaries of such patasf land.

155 Margin of error allowed in description of boundaries

From and after the coming into operation of this Act the
dimensions of the boundaries of any parcel of land as stated in
any document of title now made or hereafter to be made relating
to such land or as represented on graphic endorsed on,
annexed to, referred to in or otherwise linked or connected to,
any such document of title shall unless such construction is
expressly negatived or modified by such document of title or

As at 31 Mar 2008 Version 08-d0-01 page 167

Extract from www.slp.wa.gov.au, see that website for further information



Transfer of Land Act 1893

Part VIl

s. 156

Surveys, plans, parcels and boundaries

156

contractle construed as though the
immediately followed and referred to the dimensions so stated
or represented; and such phrase shall in all cases whether so
implied or expressed be deemed to cover any difference
between the dimengis so stated or represented as aforesaid
and the actual dimension of such boundaries as found by
admeasurement on the ground when such difference does
notexceed the following limits that is to say a limit of

50 millimetres for any one boundary line irrespive of its

length where the length does not exceed 40 metres but where it
exceeds 40 metres a limit equivalent o 500 computed upon

the total length of such boundary line. No action shall be
brought by reason or in respect of such difference (veheth
excess or deficit) where it does not exceed the aforesaid limits;
and in any case where such difference does exceed such limits
an action for damages or compensation in respect thereof shall
only lie in respect of such excess.

[Section155 amendedybNo0.94 of 1972 s4; No. 6 of 2003
S.48.]

Commissioner may require special survey of land

On any application made to bring land under this Act or to have
a certificate of title amended or to have a relevant graphic
amended or replaced as to thescription of land therein as
hereinafter authorised and on any proposed subdivision under
section166 the Commissioner may require such survey and
plans to be made and such particulars of the boundaries abuttals
adjacent buildings of stone or brick aseal position to be
furnished at the cost of the applicant or registered proprietor as
the Commissioner shall think fit. All surveys required by the
Commissioner in bringing land under this Act shall be made by
a licensed surveyor lawfully entitled to ptige under this Act.

[Section156 amended by N&7 of 1950 s45; No. 6 of 2003
S.49]
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157 Commissioner may require accuracy of survey to be verified

The Commissioner may require any such survey to be tied on to
any general or local survey of Westéustralia or any district

city or town at such permanent datum or other point or points of
connection and the measurement of the boundaries to be
commenced from such starting point on the land and carried
round the boundaries in such direction and oagene may

direct; and he may require the accuracy of any such survey to be
verified by the signature of the surveyor making the same.

158 Commissioner may disregard minute errors of dimensions

In dealing with any applications involving the amendmédra o
certificate or adjustment of boundaries the Commissioner may
disregard any difference in the dimensions of boundaries or
anyencroachment excess or deficit which does not exceed

50 millimetres in town and suburban allotments andetre in

1 000 metresn rural locations.

[Section158 amended by N64 of 1972 s4.]

159 Excess of land may be apportioned between different
owners or proprietors

Where a block of land has been subdivided into allotments and
by reason of erroneous measurements itiggnal survey the
area of the block as marked on the ground exceeds the sum of
the areas of all the allotments and roadways (if any) as shown
by any plan or description used at the sale thereof or by the
grants or certificates of titler on any relevargraphicof such
allotments the total excess of area of the block shall be deemed
originally apportionable amongst the allotments and roadways
(if any) proportionately to their relative dimensions and if the
area of the land included in any applicatioftimg land under

this Act or for an amended certificatefor the amendment or
replacement of arelevantgraphic i n t he applicant
possession and was in the possession of the applicant or of him
and those through whom he claims for a period of netthesn

S
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15years previous to the application and does not exceed the
area attributable to the allotment or allotments or fraction of an
allotment represented by the land included in such application
after such apportionment of excess as aforesaid the
Commissioner may without ascertaining the dimensions of the
other allotments or fraction of allotment and without the consent
of the owner or owners thereof direct the Registrar to create and
register a certificate in respect of the land included in such
applicdion as if the whole of it had been included by metes and
bounds in the original grant or certificatktitle and to amend

or replace, if necessary, any relevant graphic.

[Section159 amended by N81 of 1996 s93; No. 6 of 2003
s.50.]

Commissianer may determine doubtful boundaries of old
subdivisions

Where a block of land has been subdivided and the whole or
part thereof sold in allotments according to a plan of subdivision
but such block is altogether or in part unoccupied and by reason
of errors of survey or misdescription in the muniments of title
the boundaries and positions of such subdivisional allotments
cannot be ascertained with certainty or are found to be
inconsistent with each other and with the scheme of subdivision
indicated by vinat appears on the ground or in the muniments of
title and if the original external survey boundaries of such block
can be determined and sufficient evidence is available to satisfy
the Commissioner as to the governing features of the original
scheme theumber and relative positions and relative
dimensions of the subdivisional allotments roads streets and
ways he may upon an application to bring any such
subdivisional allotment or allotments under this Act or where
such land is already und&heTransfer & Land Actl874or this

Act to have a separate certificate of title created and registered
for such allotment or allotments or an existing certificate
amendeadr for a relevant graphic to be amended or replaced
cause a survey to be made and if it be foitwadl such land or
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any portion thereof has been erroneously described as regards
position dimensions or area or that an excess or deficiency of
measurement exists he may if of opinion that such a course is
necessary and expedient for the recognition ostegion of

title to land comprised in the said block prepare a scheme of
subdivision of the whole or any portion of such block agreeing
as near as may be with the original scheme as indicated by such
evidence as aforesaid and for that purpose may adjdst a
determine all or any of the boundary lines and the position and
dimensions of the roads streets and ways and apportion any
excess either in accordance wstction159or in such other
manner as he shall deem equitable and expedient for the
purposes o$uch subdivision.

[Section160 amended by N&O of 1902 s6; No.81 of 1996
S.94; No. 6 of 2003 £1.]

161 Plan of scheme to be made

The scheme of subdivision so prepared shall be embodied in a
plan and adopted provisionally for the purposesefrotices
hereinafter mentioned.

162 Notice to be advertised and given to registered owners and
proprietors

After such plan has been constructed the Commissioner shall in
addition to any other notices which he may think fit direct

notice of the propasl subdivision to be advertised once at least
in a newspaper published in Perth and in a newspaper (if any)
published and circulating in the neighbourhood of the land and
also to be served upon all persons appearing by the Register to
be owners or propriets of the fee simple of any portion of such
land; such notice shall state that such provisionally adopted plan
can be inspected at theu t h o officd apd appoint a time not
less than 14lays nor more thanr@onths within which

objections or proposats alter the same and evidence in

support of such objections or proposals will be received by the
Commissioner. But it shall be in the discretion of the
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(1)

(@)

Commissioner whether or not he will concede to any objections
or adopt any alteration submitted to hiimon such notice; and

if he do adopt any such alteration whether or not any and what
notice thereof shall be given to all or any of the persons
previously notified.

[Section162 amended by N81 of 1996 s95; No.60 of 2006
s.118(2).]

Subdivisional plan to be verified and kept as approved
lodged map of subdivision

After a scheme of subdivision has been finally decided upon the
plan embodying it shall be verified by the Commissioner and
the inspectoof plans and surveys signingtatement in an
approved form on the plan and the plan so verified shall be
marked with a distinguishing symbol and kept by the Registrar
as an approved lodged map of subdivision and shall as from the
date of such verification govern the titles subseqyeméated

and registered under this Act in respect of the block so
subdivided or any portion thereof. And the remedy of any
person having an estate or interest in the land subdivided or in
any portion thereof who shall be injured by any certificate of
title registered for the purposes of such subdivision shall lie in
damages only and the same may be sued for and recovered in
manner indicated by secti@07.

In subsectior{l) —

fithe inspector of plans and survey@means the person who,
for the purpose of sectioril8 of theLicensed Surveyors
Act 1909 is appointed by the Governor to approve plans of
authorised surveys within the meaning of that Act.

[Section163 amended by N81 of 1996 s96; No.6 of 2003
s.52]
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164. Notice of subdivision and pla to be published in
Government Gazette

Noticeof such subdivision and verification of the plan shall be
published in th&overnment Gazettnd in some newspaper
circulating in the neighbourhood of the land.

165. Expense of survey, how paid

The expase of any survey which the Commissioner shall cause
to be made under secti@®0 shall in the first instance be
defrayed out of the Consolidated Account but every applicant
who after such subdivision shall apply to bring any portion of
the land comprisenh such subdivision under this Act or to have
a certificate created and registered or amemdédr a relevant
graphic to be amended or repla@sdto any such land for the

first time after such subdivision shall in addition to any other
moneys chargeabla such case paid to the Registrar (to be by
him paid into the Consolidated Account) such amount as the
Commissioner shall under his hand certify to be in his judgment
an equitable share of such expense to be contributed in respect
of the land comprisechisuch application.

[Section165 amended by N6.of 1993 s12; No.81 of 1996
S.97; No. 6 of 2003 £3; No. 77 of 2006 ¢l.]

166. Application for new certificates of title on subdivision of
land

(1) A proprietor of land under the operation of tAist who, after
section98 of theTransfer of Land Amendment A&96comes
into operatiort, wishes to subdivide the land shall apply, in an
approved form and on payment of the prescribed fee, to the
Registrar for the creation and registration of newifoeates of
title for the land and the application shall be made in relation to
a plan or diagram of the land complying with subsedt®)n

(2) Such plan or diagram shall exhibit distinctly delineated all roads
streets passages thoroughfares squaresserves appropriated
or set apart for the use of the purchasers and all permanent
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3)

(4)

[(5)
(6)

166A
1)

drains and also all allotments into which the said land may be
divided marked with distinct numbers or symbols and shall also
show the areas and shall comply in every respéhtthe rules

and regulations for the time being for the guidance of surveyors
when practising under this Act.

On an application under this section but subject to
section146(1) of thePlanning and Development A2005 the
Registrar may create amegister a new certificate or certificates
of title for the land the subject of the application.

For the purposes of subsecti@®), the Registrar may have
regard to a request of the applicant in relation to when the new
certificate or certificates ditle are to be created and registered.

repealed]

References in this sectionte

(@) plans or diagrams include references to plans of survey
of Crown land; and

(b) certificates of title include references to certificates of
Crown land titleas they apply to plans of survey of
Crown land.

[Section166 amended by N&5 of 1909 s2; No.28 of 1969
S.7; No.81 of 1996 s98; No.31 of 1997 s123; No. 6 of 2003
S.54; N0.38 of 2005 s15.]

Sketch plans in respect of subdivision of Ghwn land

The Minister for Lands may, if he wishes to subdivide Crown
land at the request of the proprietor of that Crown land or on his
own initiative, apply in an approved form, on payment of the
prescribed fee, if any, payable by the Minister fonds.and on
furnishing a sketch plan in an approved form of that Crown
land, to the Registrar for the creation and registration of new
certificates of Crown land title or qualified certificates of Crown
land title for that Crown land, and that applicatibalsbe made

in relation to that sketch plan.
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(1a) A sketch plan referred to in subsectid)shall comply with the
rules and regulations for the time being for the guidance of
surveyors when practising under this Act.

(2) On an application undeubsectior{1) but subject to PalVA,
the Registrar may create and register new certificates of Crown
land title or qualified certificates of Crown land title for the
Crown land the subject of the application.

(3) For the purposes of subsecti@), theRegistrar may have
regard to a request of the Minister for Lands in relation to when
the new certificates of Crown land title or qualified certificates
of Crown land title are to be created and registered.

[Section166A inserted by N&1 of 1997 s124;amended by
No. 6 of 2003 $5.]

166B. Sketch plans of internal interests

(1) The Minister for Lands may, if he wishes a subsidiary certificate
of Crown land title to be created and registered in respect of one
or more interests in Crown land the subjefca lease or reserve,
prepare a sketch plan in an approved form showing those
interests and lodge that sketch plan, together with an application
for the creation and registration of the subsidiary certificate of
Crown land title, with the Registrar.

(2) On receiving a sketch plan and application lodged under
subsectior{l), the Registrar may create and register a
subsidiary certificate of Crown land title in respect of the
relevant interests.

(3) For the purposes of subsecti@), the Registrar may hav
regard to a request of the Minister for Lands relating to the time
when the subsidiary certificate of Crown land title is to be
created and registered.

[Section166B inserted by N@1 of 1997 s124.]
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167A
1)

(2)

Number of allotment on plan of subdivision suficient
description for purposes of dealing

On an application under secti@66 or 166A the numbers of the
allotments marked on the plan of subdivision or sketch plan
may be used as sufficient description of the land for the purpose
of dealings with anyne or more of such allotments on the sale
thereof according to such plan of subdivision or sketch plan and
on any subsequent dealings comprising the whole of one or
more allotment or allotments.

[Section167 amended by N81 of 1996 s99; No.31 of 1®7
s.125]]

Right of way on subdivision to be easement appurtenant

Subject to subsectigi2), every right of way shown and marked
as such upon any map or plan deposited with the Registrar,
under the provisions of Pavill, on the subdivisiorof any land
shall, unless the contrary is stated, be deemed an easement
appurtenant to the land comprised in such map or plan and
abutting upon such right of way, and not a public way or
thoroughfare.

Subsectior{1l) does not apply, and is deemed nawdrave
applied, to or in relation to lang-

(@) vested in the Crown under secti®®A of theTown
Planning and Development At®28or sectionl52 of
thePlanning and Development A2005for the purpose
of a pedestrian accessway or right of way; or

(b) shown and marked as a footway or right of way on a
map or plan (being a map or plan deposited with the
Registrar of Titles) and transferred to the Crewn

(i) atthe same time as, or after, the registration of
certificates of title in accordance withat map
or plan; and
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(i)  before the commencement of sect®A of the
Town Planning and Development A&28

[Section167A inserted by 2 Edw. VII. NbO s.8 (as amended
by No.17 of 1950 s75); amended by N&7 of 1991 s22;
No.81 of 1996 s100; No.38 of 2005 s15.]

168 Abuttals may be used in description of land in certificate

On an application to bring land under this Act or for an
amended certificater for the amendment or replacement of a
relevant graphithe land included in the déicate to be created
and registeredr amended or in the relevant grapsiall at the
request of the applicant and may at the discretion of the
Commissioner notwithstanding sectid2sand 48A(1) be
described by its abuttais the certificate, in a tevant graphic

or in both Any abuttal so used may be described by the name
by which it is commonly known and with or without the name
of its reputed owner; and if the abuttal is upon or consists of
land under this Act the number of the certificate oflémel
constituting the abuttal or on which the abuttal stands shall be
mentioned; and abuttals shall be used in addition to and not in
substitution for dimensions unless the Commissioner shall
specially authorise the land or any boundary of the land being
described by abuttals only.

[Section168 amended by N81 of 1996 s101; No. 6 of 2003
s.58.]

169 Objects which may constitute abuttals

Forthe purpose of this Act any of the objects hereinafter
mentioned may be mentioned as an abuttal: Any bgldiall
sectional division of party wall fence permanent drain public or
private street or road lane or passage land dedicated to or
reserved for the public Government reserve Crown section
allotment or portion land described in any certificate of atle
relevant graphiand any bay lake river creek or natural or
artificial watercourse; and mention of an abuttal in any
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certificate of titleor relevant graphishall not be deemed to
give title to the abuttal or to be evidence of the title of any
person whanay be referred to in the description as owner or
occupant of the land upon which any abuttal stands or of any
land constituting an abuttal.

[Section169 amended by No. 6 of 200%8.]
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Part IX 8 Amendment of certificates and amendment
or replacementof graphics

[Heading inserted by No. 6 of 200365).]

169A. Only Minister for Lands may alter areas, boundaries or
positions of parcels of Crown land

Nothing in this Part enables any person, other than the Minister
for Lands acting under tHeand Admmistration Act1997 to

cause the alteration of the area, boundaries or position of a
parcel of Crown land.

[Section169A inserted by N@&1 of 1997 s126.]

170. Proprietor may apply for amendment of certificate to make
boundaries coincide with land occpied under certificate

A proprietor may apply to have his certificate of title amended

or a relevant graphic amended or replaiceahny case in which

the boundaries area or position of the land therein described
differ from the boundaries area or pasitiof the land actually

and bona fide occupied by him and purporting to be so occupied
under the title in respect of which the certificate was registered
or in any case in which the description in the certificaten

the relevant graphis erroneous amperfect on the face of it.

[Section170 amended by N81 of 1996 s102; No. 6 of 2003
s.61.]

171 Proprietor may apply to have other certificates amended
where inconsistent with description of land in his certificate
and occupied by him

A proprigior may apply for theamendment of theertificate of

title of any other proprietor and the duplicate (if any) or the

amendment or replacement of a relevant graphic in any case in

which the | and describoed in the appl
relevant graphiand actually and bona fide occupied by him

comprises land which by reason of any error in survey or other
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misdescription is included in the land described in any other
certificate orelevant graphic.

[Section171 amended by N81 of 1996 s103; No.6 of 2003
S.62.]

172 Form of application

(1) Any application to be made as aforesaid shall be in the form set
forth in the Twentyfourth Schedule and the attorney of any
corporation registered as proprietor may apply on behalf of the
corporation in manmneprovided by sectio0.

(2) The Commissioner may require an application to be
accompanied by either of the following plans setting out such
information as is required by the Commissioner for the purposes
of the application—

(@) aplanofthe applican® s | and; or
(o) a plan of the applicant’s | and an
applicant’s | and.

(3) A copy of each plan required by the Commissioner under
subsectiof 2) shal | be kept for inspecti on
office until the application has bedetermined.

[Section172 amended by No. 6 of 2003%3; No.60 of 2006
s.118(2).]

173 How application to be dealt with

The Registrar shall refer any application made as aforesaid to an
Examiner of Titles who shall report thereon and submit the
sameto the Commissioner for his direction (or if there be no
Examiner then to the Commissioner himself) who shall direct
notice of the application to be advertised once at least in one
newspaper published in the city of Perth or circulating in the
neighbourhod of the land and to be served on any persons
named by him and to be posted in a conspicuous place outside a
post office in the neighbourhood of such land and shall appoint

a time not less than Idhys from such notice or from the
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advertisement or the §t of such advertisements if more than
one on or after the expiration of which the application may be
granted unless a caveat shall be lodged forbidding the granting
thereof.

174 Special notice to be given to certain persons interested in
adjoining land affected by application

If the granting of an application under sectiiof® orl71 or of

an application to bring land under this Act would affect
adjoining land or would cause a certificate of title to be
registered which would be inconsistent with thdifieate of

title or relevant graphic for any adjoining land, the
Commissioner shall in addition to any other notices which he
may require direct notice of the application to be served upon all
persons appearing by the Register to be the owners of & esta
in fee simple in, or lessees or mortgageesoproprietors of
carbon rights or plantation intereststime adjoining land
accompanied by a copy of each plan required under
sectionl72(2) in relation to the application.

[Section174 inserted by N& of 2003 s64; amended by
No.56 of 2003 s18.]

175 Notice of application to be published and posted ioffice

The Registrar shall under such direction as aforesaid cause
notice to be published in such manner as by such direction may
be prescribed that application has been made to amend the
certificate of titleor to amend or replace a relevant graphic

the mannespecified and shall cause a copy of such notice to be
posted in a conspicuous place in e t h o officd tggétteer

with each plan required under sectbr2(2) in relation to the
applicationand shall serve every person whom the
Commissioner shall va directed to be served with notice; and
notwithstanding any direction given by the Commissioner as to
any such application he may reject the same if the applicant
shall not comply to his satisfaction within such time as to him
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177

may seem reasonable withyarequisition which he may have
made in regard to such application.

[Section175 amended by N81 of 1996 s105; No. 6 of 2003
S.65; No.60 of 2006 s118(2).]

Person objecting to application being granted may lodge
caveat

Any person claimingny estate or interest in the land in respect
of which any such application shall be made as hereinbefore
provided may before the granting thereof lodge a caveat with
the Registrar forbidding the granting of the application; and
every such caveat shall all other respects be in the same form
shall be subject to the same provisions and shall have the same
effect with respect to the application against which it is lodged
as an ordinary caveat against bringing land under the operation
of this Act.

Appli cation may be granted although other certificates may
be affected

Onany application under sectid”0 or 171 or to bring land
under this Act the Commissioner may grant the same although
the certificate to be created and registered or amended or the
relevant graphic to be amended or replaced upon such
application may affect land comprised in any other certifioate
relevant graphid it shall appear that the land so affected has
been included in such other certificaterelevant graphiby
reason of sme error in survey or other misdescription unless
the title to the land so affected has been theretofore determined
in a contested proceeding under this Act or in any court of
competent jurisdiction in which the right to the possession of
such land was iquestion.

[Section177 amended by N81 of 1996 s106 and 145(2);
No.6 of 2003 s66.]
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178 On granting application other certificates, relevant graphics

(1)

(2)

3)

(4)

(5)

[179.

and duplicate certificates may be amended, replaced or
reissued

Upon granting an applicatiamder sectiod70 or 171 or to

bring land under this Act the Commissioner shall direct the
Registrar to amend any certificate of title or to amend or replace
any relevant graphic that is a subject of the application by
making the requisite alteration ing relevant certificate of title

or relevant graphic accompanied by a statement made and
signed by him in the certificate or relevant graphic of the
circumstances under which the amendment or replacement has
been made.

If the land is the subject offper title the Registrar shall make
the requisite amendment in the duplicate certificate (if any)
when brought to him for that or any other purpose and may
retain the duplicate until the amendment is completed.

If the land is subject to a digitalletthe Registrar shall cancel
the duplicate certificate of title (if any) and may issue a new
edition of the duplicate certificate of title in accordance with
section74B(2).

If the application is under sectidi71 the Registrar shall give
notice inwriting to the proprietor of the land described in the
certificate that is being amended or the relevant graphic that is
being amended or replaced, informing him of the amendment or
replacement and that on the duplicate certificate (if any) being
brought b the Authority the duplicate certificate will be

amended or reissued free of charge.

The Registrar may refuse to register any dealing with the land or
any estate or interest therein until the duplicate certificate (if
any) has been brought in for anaenent or reissue.

[Section178 inserted by Nd& of 2003 s67; amended by
No.60 of 2006 s1181).]

Repealed by Nd& of 2003 s68.]
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Part X & Special powers and duties of the
Commissioner and Registrar

Power to Commissioner to require exfanation and
production of documents

The Commissioner may by summons under his hand in form in
the Twentyfifth Schedule require the proprietor or mortgagee

or other person interested in any land under or proposed to be
brought under the operation ofdtAct in respect of which any
transfer lease, mortgage, charge, carbon right, carbon covenant,
tree plantation agreement or other dealing or any discharge from
any mortgage or charge or any surrender of a carbon right,
carbon covenant or plantation irgstis proposed to be

transacted or registered or in respect of which any transmission
is proposed to be registered to appear at a time and place to be
appointed in such summons and give any explanation
concerning such land or any document affecting theethiereto

and to produce any grant certificate of title will mortgage or
other instrument or document in his possession or within his
control affecting such land or the title thereto; and the
Commissioner is hereby authorised to examine upon oath
(which oath he is hereby empowered to administer) any such
proprietor mortgagee or other person as aforesaid; and any such
proprietor mortgagee or other person who shall fail refuse or
neglect to attend the Commissioner for the purpose of being
examined or to prtuce any such document or to allow the same
to be inspected or shall refuse or neglect to give any such
explanation as aforesaid shall be liable on any such default to be
dealt with as in the case of a contempt of the Supreme Court;
and if the informatioror document withheld appears to the
Commissioner to be material the Registrar shall not be bound to
proceed with the transaction.

[Section180 amended by N8&6 of 2003 s19.]
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181 Regulations

(1) The Governor may make regulatidios or with and resps
to—

(@) the parcels of land that may be included in one
certificate of title;

(b) the type and quality of medium or media in or on which
applications, instruments, plans and diagrams and other
documents to be presented for lodgment with the
Authority or registration or entry in the Register shall be
presented;

(ba) the manner or manners in which applications,
instruments, plans and diagrams and other documents to
be presented for lodgment with tAathority or
registration or entry in the Registeaynbe presented;

(bb) the manner of, and the evidence required to prove, the
execution or attestation of applications, instruments,
plans and diagrams and other documents to be presented
in an electronic medium for lodgment with tAathority
or registraibn or entry in the Register;

(c) prescribing the fees which may be charged for the
purposes of this Act including the indemnity of any
amount payable out of the Consolidated Account under
PartXIl that is not recovered under P

(d) prescribing foms for the purposes of this Act including
forms for alternative use or to be used in substitution for
or in addition to the forms in the Schedules; and

(e) all matters and things authorised to be prescribed or
necessary or expedient to be prescribedue gffect to
this Act.

(1a) On the coming into operation of thand Information Authority
Act2006section113(1)* (the icommencemend), regulations
made by the Commissioner under subsedtigmefore the
commencement become of the same effect as if they were made

As at 31 Mar 2008 Version 08-d0-01 page 185

Extract from www.slp.wa.gov.au, see that website for further information



Transfer of Land Act 1893
Part X Special powers and duties of the Commissioner and Registrar

s. 182

by the Governor under subsectidn) as amended by thand
Information Authority AcR006section113(1).

(2) The Registramay, with the approval of the Governor and after
consultation with the Land Surveyors Licensing Board
constituted under thieicensed Surveyors At09 make
regulations providing direction and guidance for licensed
surveyors performing surveys authorisedequired within the
meaning of the definitiod3ofof “author
theLicensed Surveyors At909

(2a) Subsectior{l1a) does not prevent the Governor from amending
regulations to which that subsection applies.

(3) Sectiond5(1) and2) of thelnterpretation Actl984apply in
respect of fees prescribed under this Act notwithstanding
sections3(3) and 45(3) of that Act.

[Section181 inserted by Nd.4 of 1972 s6; amended by
No.126 of 1987 s36; No.81 of 1996 s109; No.24 of 200
s.42(3); No.60 of 2006 s113 and 118(1); No. 77 of 20064]

182 Registrar to carry out order vesting trust estate

(1) Whenever any person interested in land under the operations of
this Act or any estate or interest therein shall appear to the
Supreme Court or to the Commissioner to be a trustee of such
land estate or interest within the intent and meaning of any Act
now or hereafter to be in force relating to trusts and trustees and
any vesting order shall be made in the premises by the said
court or by the Commissioner (which order he is hereby
empowered to make concurrently with the said court) the
Registrar on being served with such order or an office copy
thereof shall entesn thecertificate of title and duplicate
instrument (if any) the date of the said order the time of its
production to him and the name and address of the person in
whom the said order shall purport to vest the said land estate or
interest;and if the land is th subject of—
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(a) a paper title, the Registrahall make a corresponding
entry on the duplicate certificate of title (if any) when
produced to him for that or any other purpose; or

(b) adigital title, the Registrar shall cancel the duplicate
certificate of title (if any) and may issue a new edition of
the duplicate certificate of title in accordance with
section74B(2).

(1a) Upon such entry on the certificate of title such person shall
become the transferee and be deemed to be the proprietor of the
land, estate or interest.

(1b) Unless and until such entry on the certificate of title has been
made the order has no effect or operation in transferring or
otherwise vesting the land, estate or interest.

(2) The provisions of this section apply to anyaés or interest in
land which stands registered in the name of any deceased person
who was at the time of his death a trustee thereof.

[Section182 amended by N&7 of 1950 s46; No.81 of 1996
s.145(1) and 146(1); No. 6 of 200369.]

183 Power to Commissioner to make vesting order in cases of
completed purchase

If it be proved to the satisfaction of the Commissioner that land
under this Act has been sold by the proprietor and the whole of
the purchase money paid and that the purchaser or those
claiming under him have entered and taken possession under
such purchase and such entry and possession have been
acquiesced in by the vendor or his representatives but that no
transfer or formal conveyance has ever been executed by the
vendor and cannot lbtained by reason that the vendor is dead
or residing out of the jurisdiction or cannot be found the
Commissioner may in his discretion make a vesting order in the
premises and the Registrar on being served with such order shall
make the entries directéd be made by the last preceding
section in this Act in the case of the vesting orders therein
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[185.
[186.
187

(1)

mentioned and the making or the omission to make such entries
shall be attended by the same results as declared by the said
section in respect of the vestinglers therein mentioned.

Certain encumbrances which have ceased to affect title may
be removed from Register

Whereit shall be proved to the satisfaction of the Commissioner
that any right or interest notified as an encumbraimcthe case

of a pagr title, on the certificate or noted, in the case of a
digital title, on the record referred to in sectd8(1)(b)have

been fully satisfied extinguished or otherwise determined and
no longer affects the land comprised in the certificate the
Commissionemay either direct a statement to that effect signed
by the Registrar to be endorsed on the certificate or permit any
subsequent certificate dealing with the same land to be
registered free from such encumbrance.

[Section184 amended by N&7 of 1950 s48; No.81 of 1996
s.110; No. 6 of 2003 §.0.]

Repealedy No0.59 of 2004 s140.]
Repealed by N@0 of 1905 s20.]

Entry to be made in Register of appointment of executor,
administrator or Public Trustee

Upon the receipt ofraoffice copy of the probate of any will, or

of any letters of administration, or of an order to administer
granted to the Public Trustee, or an election to administer filed
by the Public Trustee whereby it shall appear that any person
has been appointella executor or administrator of the estate of
any deceased person, or that the Public Trustee has been
empowered to administer, or has elected to administer any such
estate, the Registrar shall, on an application in writing of the
executor, administratoor Public Trustee (as the case may be)

to be registered as proprietor in respect of any land, or of any
estate, right, title, or interest therein, enter in the Register and on
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the duplicate instrument (if any) when produced for any
purpose, a memorandumtiiging the appointment of such

legal personal representative and the day of the death of the
proprietor, when the same can be ascertained, and upon such
entry being made, such legal personal representative shall
become the transferee and be deemed thébproprietor of the
estate or interest of the deceased proprietor in such land, estate,
right, title, or interest, or of such part thereof as then remains
unadministered, and shall hold the same subject to the equities
upon which the deceased held the sahut for the purposes of
any dealings therewith, such legal personal representative shall
be deemed to be the absolute proprietor thereof.

(2) The title of every legal personal representative becoming a
transferee under this section shall, upon sucty éeing made,
relate back to and be deemed to have arisen upon the death of
the proprietor of any land, or of any estate, right, title, or interest
therein, as if there had been no interval of time between such
death and entry.

(3) Ifin any case probater administration is granted to more
persons than one, all of them for the time being shall join and
concur in every dealing relating to the land, or to the estate,
right, title, or interest therein.

[Section187 amended by N&7 of 1950 s50; No.81 of 1996
s.111)]

188 Powers of Registrar

The Registrar may exercise and shall perform the following
power and duties (that is to say):

() He may administer an oath and may take and receive the
dedaration of any person voluntarily making the same
(in this Act called distatutory declarationo).

(i)  He shall upon the direction of the Commissioner correct
errors in the Register or in entries made therein or in
duplicate certificate@n cases of pagr titles)or
instrumentor graphicsand may supply entries omitted
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(iii)

(iv)

to be made under the provisions of this Act; but in the
correction of any such errar a paper mediurhe shall

not erase or render illegible the original wooddines

and shall affix he date on which such correction was
made or entry supplied and initial the sard in the
correction of any such error in a digital medium the
Registrar shall keep a permanent record of any words or
lines to be deleted and the date on which the coorecti
was made or the entry supplied and if correcting a

digital title the Registrar shall cancel the duplicate
certificate of title and may issue a new edition of the
duplicate certificate of title in accordance with
section74B(2);and every error or entigo corrected or
supplied shall have the like validity and effect as if such
error had not been made or such entry omitted except as
regards any entry made in the Register prior to the actual
time of correcting the error or supplying the omitted
entry.

He shall upon the direction of the Commissioner lodge a
caveat on behalf of Her Majesty or on behalf of any
person who shall be under the disability of infancy
lunacy unsoundness of mind or absence from Western
Australia to prohibit the transfer or deweg with any

land belonging or supposed to belong to any such person
and also to prohibit the dealing with any land in any case
in which it shall appear that an error has been made by
misdescription of such land or otherwise in any
certificate of title oin any plan, diagram or instrument

or for the prevention of any fraud or improper dealing.

He may, notwithstanding any other provision of this Act
with the approval of the Minister, destroy any record,
document, instrument, plan, diagram, book orgpag

any other paper writing whether of the same kind as
those before enumerated or not, that is deposited with
the Authority or registered in its offi¢be retention of
which, in the opinion of the Commissioner of Titles and
the Registrar, serves no fideurpose.
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[Section188 amended by N8.of 1959 s2; No.81 of 1996
s.112 and 145(1); No. 6 of 2003&2; No. 28 of 2003
s.129(5); No.60 of 2006 s114.]

189 Registrar may correct apparent errors in instruments
without direction of Commissioner

The Registrar may without the direction of the Commissioner
correct any patent error appearing on the face of any instrument
lodged for registration without such instrument being withdrawn
from theAuthority. Provided always that such correction be
madein compliance wittsection188(ii) and such correction

shall have the same validity and effect as if made under the
direction of the Commissioner undsgction188.

[Section189 amended by N81 of 1996 s113; No. 6 of 2003
S.73; N0.60 of 2006 s1181).]

190 Money received by Registrar

The Registrar is to pay to the Authority any money paid to the
Registrar under this Act.

[Section190 inserted by N&O of 2006 s115.]

191 Fees to be paid under this Act
The Registrar may demand the feessgribed.
[Section191 amended by N&7 of 1950 s52.]

192 Defective instrument or document lodged if not amended on
notice within time allowed by Registrar may be rejected

(1) Whenever any instrument caveat surrender discharge of
encumbrance coudrder or other document lodged for
registration or in relation to any land title estate or interest or in
connection with any application or dealing is erroneous or
defective the Registrar may require the correction and
re-execution or correction only (dse case may require) of such
document to be made or procured by the person lodging the
same; and if such error or defect is not duly amended within the
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time allowed by the Registrar, after notice of the error or defect
and the time so allowed has beenegivo the person, the
Registrar may if he thinks fit reject such document and notify
such rejection to the person lodging teeument.

(2) If the Registrar rejects a document under subselipr-

(&) the Registrar shall retain from the fees paidhen t
lodging of the document such amount as is prescribed
by the regulations (th@prescribed amounb);

(b) the prescribed amount shall be forfeited and dealt with
as a penalty under secti@f0; and

(c) the amount being the difference between the feak pai
on the lodging of the document and the prescribed
amount may be returned to the person lodging the
document when the document is withdrawn from
lodgment.

[Section192 amended by N&8 of 1969 s8; No.6 of 2003
S.74; No.59 of 2004 s140.]

193 Power to state case for Supreme Court

It shall be lawful for the Commissioner whenever any question
shall arise with regard to the performance of any duty or the
exercise of any of the functions by this Act conferred or

imposed either on him or on tReegistrar to state a case for the
opinion of the Supreme Court; and thereupon it shall be lawful
for the said court to give its judgment thereon; and such
judgment shall be binding upon the Commissioner and Registrar
respectively.
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Part XI 8 Restrictions on, and recovery of, payments

[194.
195

of compensation by State
[Heading inserted by N@1 of 1996 s115.]

Repealed by N&1 of 1996 s116.]

Moneys paid by State under sectio201 may be recovered

Whenever any amount has been paid by the Stakerun
section201 on account of any deceased person such amount
may be recovered by the State from the estate of such person by
action against his personal representatives in the name of the
Registrar; and whenever such amount has been paid on account
of a person who shall have been adjudged bankrupt the amount
so paid shall be considered to be a debt due from the estate of
such bankrupt and a certificate signed by the Treasurer
certifying the fact of such payment and delivered to the trustee
shall be suffiaént proof of such debt; and whenever any amount
has been paid by the State under se@l@hon account of any
person who may have absconded or who cannot be found within
the jurisdiction of the Supreme Court and may have left any real
or personal estateitliin Western Australia it shall be lawful for

the said court or a judge thereof upon the application of the
Registrar and upon the production of a certificate signed by the
Treasurer certifying that the amount has been paid in
satisfaction of a judgmengainst the State with the Registrar as
nominal defendant to allow the State to have judgment against
such person forthwith for the amount so paid together with the
costs of the application and such judgment shall be final and
signed in like manner as a éihudgment by confession or

default in an adverse suit and execution may issue immediately;
and if such person shall not have left real or personal estate
within Western Australia sufficient to satisfy the amount for
which execution may have been issusdforesaid the State

may, in the name of the Registrar, recover such amount or the
unrecovered balance thereof by action against such person at
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196
1)

any time thereatfter if he shall be found within the jurisdiction of
the Supreme Court.

[Section195 amended byo.17 of 1950 s54; No.81 of 1996
s.117.]

State not liable in certain cases

The State shall not under any circumstances be liable for
compensation for any loss damage or deprivation occasioned by
any breach by a registered proprietor of amst, whether

express or implied or constructive, or by the improper exercise
of any power of sale expressed or implied in any mortgage or
encumbrance; or to any person claiming under an unregistered
instrument, document or writing, or any equitable tog@ge or
charge by deposit or otherwise without writing, or any other
interest not protected by caveat, by or in consequence of the
registration of a new certificate of title in the name of any
registered proprietor pursuant to sectr@) in any case in

which the same land may have been included in 2 or more
grants from the Crown or transfers of Crown land in fee simple;
nor shall the State be liable in any case in which loss or
deprivation has been occasioned by any land being included in
the same certifiate of title with other land through
misdescription of boundaries or parcels of any land unless in the
case last aforesaid it shall be proved that the person liable for
compensation and damages is dead or has absconded or has
been adjudged bankrupt or thleeriff shall certify that such
person is unable to pay the full amount awarded in any action
for recovery of such compensation and damages. Provided
always that any amount paid by the State under se2fibron
account of any person who may have abscomday be

recovered by the State from such person by action in the name
of the Registrar at any time thereatfter if such person shall be
found within the jurisdiction of the Supreme Court. Provided
also that the State shall be liable for such amounts ornheas
sheriff shall fail to recover from the person liable as aforesaid.
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(2) The State shall not be liable for compensation for any loss,

damag

(@)

(b)
(©)

(d)

e or deprivation occasioned by any errefin

the description of the area, boundaries or position of a
parcel of Crown land to which a certificate of Crown

l and title endorsed with
relates;

a qualified certificate of Crown land title;

a document accepted for recording or registration in
respect of a qualified certificaté Crown land title; or

the order of priority of a document recorded or
registered in respect of a qualified certificate of Crown
land title.

[Section196 amended by N84 of 1909 s17 (as amended by

No.17
No.31

of 1950 s75); amended by N&1 of 1996s.118;
of 1997 s127.]

[197. Repealed by N@1 of 1996 s119.]
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Part XIl & Actions and other remedies

198 Officers not to be liable for acts done bona fide
The Commissioner shall not nor shall the Registrar or any
person acting under ttaaithority of either of them be liable to
any action suit or proceeding for or in respect of any act or
matter bona fide done or omitted to be done in the exercise or
supposed exercise of the powers of this Act.

199 Registered proprietor protected againsejectment except in
certain cases
Subject to section88 and 81T, no action of ejectment or other
action for the recovery of any land shall lie or be sustained
against the person registered as proprietor thereof under the
provisions of this Act excephiany of the following cases (that
is to say)—

(i) the case of a mortgagee as against a mortgagor in default;

(i) the case of an annuitant as against a grantor in default;

(i)  the case of lessor as against a lessee in default;

(iv) the case of agyson deprived of any land by fraud as
against the person registered as proprietor of such land
through fraud or as against a person deriving otherwise
than as a transferee bona fide for value from or through
a person so registered through fraud;

(v) thecase of a person deprived of or claiming any land
included in any certificate of title of other land by
misdescription of such other land or of its boundaries as
against the registered proprietor of such other land not
being a transferee thereof bona fidevalue;

(vi) the case of a registered proprietor claiming under a
certificate of title prior in date of registration under the
provisions of this Act in any case in which 2 or more
certificates of title or a certificate of title may be
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registered undehe provisions of this Act in respect of
the same land,

and in any case other than as aforesaid the production of the
registered certificate of title or lease shall be held in every court
to be an absolute bar and estoppel to any such action against the
person named in such document as the proprietor or lessee of
the land therein described any rule of law or equity to the
contrary notwithstanding.

[Section199 amended by N81 of 1997 s128]

200 Powers of court to direct cancellation of certificateor entry
in certain cases

Upon the recovery of any land estate or interest by any
proceeding at law or in equity from the person registered as
proprietor thereof it shall be lawful for the court or a judge in

any case in which such proceeding is nothmreexpressly

barred to direct the Registrar to cancel any certificate of title or
instrument or any entry or memorandum in the Register relating
to such land estate or interest and to substitute such certificate of
title or entry as the circumstances loé ttase may require; and

the Registrar shall give effect to such order.

[Section200 amended by N81 of 1996 s145(1).]

201 Compensation of party deprived of land

Any person deprived of land or of any estate or interest in land
in consequence ofdud or through the bringing of such land
under the operation of this Act or by the registration of any
other person as proprietor of such land estate or interest or in
consequence of any error or misdescription in any certificate of
title or in any entryor memorandum in the Register may bring
and prosecute an action at law for the recovery of damages
against the person upon whose application such land was
brought under the operation of this Act or such erroneous
registration was made or who acquired titldhe estate or
interest through such fraud error or misdescription. Provided
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always that except in the case of fraud or of error occasioned by
any omission misrepresentation or misdescription in the
application of such person to bring such land under th
operation of this Act or to be registered as proprietor of such
land estate or interest or in any instrument signed by him such
person shall upon a transfer of such land bona fide for value
cease to be liable for the payment of any damage beyond the
value of the consideration actually received which but for such
transfer might have been recovered from him under the
provisions herein contained; and in such-rasintioned case

and also in case the person against whom such action for
damages is directed te brought as aforesaid shall be dead or
shall have been adjudged bankrupt or cannot be found within
the jurisdiction of the Supreme Court then and in any such case
such damages with costs of action may be recovered from the
State by action against the R&tgar as nominal defendant; and

all damages and costs to be paid by the State under this section
shall be charged to the Consolidated Account and this section
appropriates the Consolidated Account accordingly. Provided
also that in estimating such damages value of all buildings

and other improvements erected or made subsequently to the
deprivation shall be excluded.

[Section201 amended by N81 of 1996 s120 and 145(1);
No.77 of 2006 s4.]

202 Purchasers protected

Nothing in this Act contairgeshall be so interpreted as to leave
subject to an action of ejectment or to an action for recovery of
damages as aforesaid or for deprivation of the estate or interest in
respect to which he is registered as proprietor any purchaser bona
fide for valuabé consideration of land under the operation of this
Act on the ground that the proprietor through or under whom he
claims may have been registered as proprietor through fraud or
error or may have derived from or through a person registered as
proprietor tlmough fraud or error; and this whether such fraud or
error shall consist in wrong description of the boundaries or of

the parcels of any land or otherwise howsoever.
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203 Proprietor may summon Commissioner or Registrar to
show cause if dissatisfied

If upon the application of any owner or proprietor to have land
brought under the operation of this Act or to have any dealing or
transmission registered or recorded or to have any certificate of
title foreclosure order or other document created, registered or
issued or to have any act or duty done or performed which by
this Act is required to be done or performed by the
Commissioner or Registrar either of them shall refuse so to do
or if such owner or proprietor shall be dissatisfied with the
direction upon 8 application given by the Commissioner it

shall be lawful for such owner or proprietor to require the
Commissioner or Registrar to set forth in writing under his hand
the grounds of his refusal or the grounds upon which such
direction was given, and suokwvner or proprietor may if he

think fit at his own costs summon the Commissioner or
Registrar as the case may be to appear before the Supreme
Court or a judge to substantiate and uphold the grounds of his
refusal or of such direction as aforesaid such sansto be

issued under the hand of a judge and to be served upon the
Commissioner or Registrar 6 clear days at least before the day
appointed for hearing the complaint of such owner or proprietor.
Upon such hearing the Commissioner or Registrar or his
coursel shall have the right of reply; and the said court or a
judge may if any question of fact be involved direct an issue to
be tried to decide such fact; and thereafter the said court or a
judge shall make such order in the premises as the
circumstances ahe case may require; and the Commissioner or
Registrar shall obey such order and all expenses attendant upon
any such proceedings shall be borne and paid by the applicant or
other person preferring such complaint unless the court or a
judge shall certifithat there was no reasonable ground for such
refusal or direction as aforesaid.

[Section203 amended by N&7 of 1950 s56; No.81 of 1996
s.121]
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204.

205

206

Cost of summons and proceedings under secti@®3 to be in
discretion of court

Upon any summonar proceeding under the last preceding

section the court or judge may notwithstanding anything in the
said section to the contrary make such order as to the costs
expenses of and attendant upon such summons or proceeding as
the court or judge shall deemmsf; and all costs and expenses to

be paid by the Registrar under such order shall be charged to the
Consolidated Account and this section appropriates the
Consolidated Account accordingly.

[Section204 amended by N&7 of 1950 s57; No.81 of 1996
s.122; No. 77 of 2006 ¢€L.]

Actions for recovery of damages may in certain cases be
brought against Registrar as nominal defendant

Any person sustaining loss through any omission mistake or
misfeasance of the Registrar or any other officer or atetlke
execution of their respective duties under the provisions of this
Act or by any error omission or misdescription in any certificate
or title or any entry or memorandum in the Register or by the
registration of any other person as proprietor and lyhiine
provisions of this Act is barred from bringing an action of
ejectment or other action for the recovery of land estate or
interest may in any case in which the remedy by action for
recovery of damages as herein provided is inapplicable bring an
action against the State with the Registrar as nominal defendant
for recovery of damages; in estimating which damages however
the value of all buildings and other improvements erected or
made subsequently to the loss or deprivation shall be excluded.

[Section205 amended by N81 of 1996 s123 and 145(1).]

Persons sustaining loss by inaccuracy in Crown survey may
recover damages against State

Any person sustaining any loss or damage byamgndmenof
a certificate under this Act or by the bringiofland under this
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Act if the amendmenor the registration of the certificate by

which such loss or damage was occasioned was in consequence
of or justified by any inaccuracy in any survey or plan or
description of land used upon any sale of land by tosv@

then notwithstanding the provisions of sectifli and

section205 but without prejudice to the rights (if any) of such
person thereunder he may in the first instance and without any
obligation to pursue the remedies provided by such sections
bring anaction against the State with the Registrar as nominal
defendant for recovery of damages.

[Section206 amended by N81 of 1996 s124; No. 6 of 2003
S.75.]

207. Actions against State in certain other cases

Any person who shall have sustained alkhereafter sustain
any loss or damage in or by the exercise by the Commissioner
of any of the powers conferred on himyeTransfer of Land
Act1874or by this Act and who shall not have been party or
privy to the application or dealing in connectiwith which

such power was exercised may notwithstanding the provisions
of section201 and sectioB05 and without prejudice to the

rights (if any) of such person thereunder in the first instance and
without any obligation to pursue the remedies providesuzp
sections bring an action against the State with the Registrar as
nominal defendant for recovery of damages. And where such
person shall have been party or privy to such application or
dealing he shall be at liberty to join the Registrar as a nominal
co-defendant in any action brought by him in respect of such
loss or damage against any other person or persons who shall
have been party or privy to such application or dealing.

[Section207 amended by N81 of 1996 s125]
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209,

Persons claiming may lefore action brought apply to
Commissioner in writing for compensation

Any person sustaining loss or damage in any case in which
heretofore he would have been entitled to bring an action to
recover damages against the State with the Registrar as nominal
defendant may before commencing proceedings against the
Registrar make application in writing to the Commissioner for
compensation and such application shall be supported by
affidavit or declaration. If the Commissioner admit the claim or
any part thereond certify accordingly to the Attorney General
thereupon the Governor may if he shall think fit issue a warrant
to the Treasurer for the amount so certified and such amount
shall be charged to the Consolidated Account and paid to the
claimant and this stion appropriates the Consolidated Account
accordingly.

[Section208 amended by N81 of 1996 s126; No. 77 of 2006
s.4.]

Notice of action to be served

In any case in which an action for recovery of damages is
permitted to be brought againtke State with the Registrar as
nominal defendant notice in writing of such action and of the
cause thereof shall be served upon such nominal defendant
onemonth at least before the commencement of such action;
and if in any such action judgment be giveriavour of the
nominal defendant or the plaintiff discontinue or become
nonsuit the plaintiff shall be liable to pay the full costs of
defending such action and the same when taxed shall be
recovered by the State in the name of the nominal defendant by
the like process of execution as in other actions.

[Section209 amended by N&7 of 1950 s58; No.81 of 1996
s.127.]
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210.

211

Payment of damages etc. from Consolidated Account

If, in an action under sectid05, 206 or 207 for the recovery of
damages agast the State with the Registrar as nominal
defendant, the plaintiff or a edefendant obtains final judgment
against the State then the judge before whom the action was
tried or the Supreme Court shall certiy

(@) the fact of such judgment; and
(b) the amount of damages and costs ordered to be paid,

and the amount of such damages and costs shall be paid to the
person who obtained the judgment and shall be charged to the
Consolidated Account and this section appropriates the
Consolidated Account aordingly.

[Section210 inserted by N@&1 of 1996 s128; amended by
No.77 of 2006 s4.]

Limitation of actions

No action for recovery of damages sustained through
deprivation of land or of any estate or interest in land shall lie or
be sustaiad against the State or against the person upon whose
application such land was brought under the operation of this
Act or against the person who applied to be registered as
proprietor in respect to such land unless such action shall be
commenced within # period of 6years from the date of such
deprivation. Provided nevertheless that any person being under
the disability of infancy or unsoundness of mind may bring such
action within 6years from the date on which such disability

shall have ceased so howevhat such action be brought within
30years next after the date of such deprivation. The plaintiff in
any such action at whatever time it may be brought and the
plaintiff in any action for the recovery of land shall be nonsuited
in any case in which théeprivation complained of may have
been occasioned through the bringing of land under the
operation of this Act if it shall be made to appear to the
satisfaction of the judge before whom such action shall be tried
that such plaintiff or the persons thréugr under whom he
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212

213

claims title had notice by personal service or otherwise or was
aware that application had been made to bring such land under
the operation of this Act and had wilfully or collusively or
negligently omitted to lodge a caveat forbiddihg same or had
allowed such caveat to lapse.

[Section211 amended by N&7 of 1950 s59; No.73 of 1954
S.5; N0.81 of 1996 s129.]

Rules of Supreme Court to apply and same right of appeal
as in ordinary actions

In the conduct of actions undihis Act the same rules of
procedure and practice shall apply and there shall be the same
rights of appeal as shall be in force or exist for the time being in
respect of ordinary actions in the court in which such action
may be tried. Provided that thedges shall have power from

time to time to make rules and orders for regulating proceedings
in the Supreme Court under this Act and from time to time to
rescind alter or add to such rules and orders.

Obligation to make discovery not excluded

Nothing in this Act contained shall entitle any person to refuse
to make a complete discovery in any action or to answer any
guestion or interrogatory in any civil proceeding in any court of
law or bankruptcy; but no answer to any question or
interrogatory shébe admissible in evidence against such
person in any criminal proceeding except in any case where the
contrary may be specially enacted.
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214 Certain fraudulent acts are offences

(1) If any person wilfully makes any false statetnandeclaration in
any application to bring land under the operation of this Act or in
any application to be registered as proprietor whether in possession
remainder reversion or otherwise on a transmission or in any other
application to be registered wrdhis Act as proprietor of any land
lease mortgage or charge or suppresses or conceals or assists or
joins in or is privy to the suppressing withholding or concealing
from the Commissioner or Registrar any material document fact or
matter of informatioror wilfully makes any false statutory
declaration required under the authority or made in pursuance of
this Act or if any person in the course of his examination before the
Commissioner wilfully and corruptly gives false evidence or if any
person fraudulety procures assists in fraudulently procuring or is
privy to the fraudulent procurement of any certificate of title or
instrument or of any entry in the Register or of any erasure or
alteration in any entry in the Register or whether fraudulently or
not cefaces erases or alters any words memorandum or diagram in
or upon any duplicate certificate or duplicate instrument or
knowingly misleads or deceives any person hereinbefore
authorised to require explanation or information in respect to any
land or the tle to any land under the operation of this Act or in
respect of which any dealing or transmission is proposed to be
registered that person commits an offence against this Act and any
certificate of title entry erasure or alteration so procured or made
by fraud shall be void as against all parties or privies to such fraud.

(2) A prosecution for an offence under subsec{ibnin respect of
the registration of any dealing in Crown land may be
commenced at any time.

[Section214 amended by 1 and 2 Edw. Y9102 s.3; No.17 of
1950 s60; No.81 of 1996 s145(1); No.31 of 1997 s129;
No.59 of 2004 s140; No. 84 of 2004 §38.]
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214A.  Failure to lodge duplicate certificate of title or Crownlease

A person who wilfully neglects to lodge with tReegistrar a
duplicate certificate of title or Crown lease when required to do
S0, pursuant to the provisions of this Act, commits an offence
against this Act.

[Section214A inserted by Nd.7 of 1950 s61.]

214B.  Penalty

A person who commits asffence against this Act for which no
other penalty is provided is liable to a fine of IOD or to
imprisonment for 3ears, or both.

[Section214B inserted by Nd.7 of 1950 s62; amended by
No.113 of 1965 s4; No.81 of 1996 s130.]

[215218. Repealed by Nol17 of 1950 s63.]
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219, Application on transmission

A devisee or person claiming any estate of freehold in
possession or a power to appoint transfer or dispose of the same
on a transmission may make applicationviiting to the
Commissioner to be registered as proprietor thereof and shall
produce the will or an office copy or probate of the will of the
deceased proprietor or letters of administration with his will
annexed or the letters of administration in cdsatestacy or

the settlement under which such applicant claims and shall
afterwards furnish such other evidence as may be deemed
necessary. Such application shall state the nature of every
interest held by any other person at law or equity in the land
withi n the applicants’ knowledge and
himself to be entitled to the estate in or power over such land in
respect to which he applies to be registered and shall also state
the value of the property. The devisee or other person making
sud application shall deliver up the duplicate certificate of title

(if any) before being entered in the Register as the proprietor.

[Section219 amended by N81 of 1996 s131.]

220 Application, how dealt with

Such application shall be referred e Commissioner or if there

be such an officer then to an Examiner of Titles for his
examination and report who shall afterwards submit the papers to
the Commissioner and the Commissioner may either reject such
application altogether or direct notice thedr® be published once

at least in one newspaper published in the city of Perth or
circulating in the neighbourhood of the land and such further
publicity to be given to such application as he may deem fit; and
the Commissioner shall appoint a time neslthan 14lays from

the advertisement or the first of such advertisements if more than
one upon or after which the Registrar shall unless a caveat shall be
lodged forbidding the same register such applicant as the
proprietor of such land or estate by @nigin the Register the
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221

particulars of the transmission through which such applicant
claims and by registering a certificate of title to the land or estate
so transmitted. Upon such entry being made the applicant shall
become the transferee of such lanésiate and be deemed to be
the proprietor thereof. Provided always that the person registered
consequent on such direction shall hold such land or estate for the
purposes for which it may be applicable by law; but for the
purpose of any dealings thergwitnder the provisions of this Act

he shall be deemed to be the absolute proprietor thereof. The
Commissioner may direct a caveat to be entered by the Registrar
for the protection of the interests of any other persons interested in
such land or estate.

[Section220 amended by N81 of 1996 s145(1).]

Remainder-man or reversioner may apply to be registered

Any person claiming to have acquired any estate in remainder
reversion or otherwise on a transmission may apply to be
registered as so entitléd like manner and supported by the like
evidence as near as may be as is herein provided with respect to
a devisee or other person claiming an estate of freehold in
possession on a transmission. Such application shall be dealt
with in like manner as is emtioned in the last preceding

section; and any entry made thereupon shall have the same
effect and the person registered shall hold the land for the same
purposes and shall have the same powers as is and are
mentioned in such section. If there shall bg doubt dispute or
litigation under this or under either of the last 2 preceding
sections as to the true construction or legal validity or effect of
any will or settlement relating to any freehold land or estate or if
the person entitled under any of theyisions of this Act to any
land or estate under any will settlement or instrument cannot be
ascertained the Suprer@eurt sitting in the exercise of its
equitable jurisdiction may appoint a person to be registered as
the representative of such land otaés; and such person when
registered shall become the transferee and be deemed to be the
proprietor thereof for the purposes of this Act subject however
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to any directions which shall from time to time be given by the
court sitting as aforesaid touchingettlisposition thereof or the
dealing therewith.

222 Person claiming title under statute of limitations may apply
to be registered

Any person claiming to have acquired under or by virtue of any
statute of limitations an estate in fee simple in possessio

land under the operation of this Act may make application in the
form in the Fourth Schedule to be registered as proprietor
thereof and shall furnish such evidence as the Commissioner
may deem necessary to prove his title. Such application shall
alsostate the value of the land.

223 Application to be referred to Commissioner

Suchapplication with the papers shall be submitted to the
Commissioner who may either reject such application altogether
or direct notice thereof to be published once at ieast
newspaper published in the city of Perth or circulating in the
neighbourhood of the land and to be served on any persons
named by him and such further publicity to be given as he shall
think fit; and the Commissioner shall in such notice appoint a
time not less than ldlays nor more than 12 calendar months
from such notice or from the advertisement or the first of such
advertisements (if more than one) on or after the expiration of
which the Registrar shall unless a caveat shall be lodged
forbidding he same register such applicant as the proprietor of
such land by endorsing on the registered certificate in the
register the particulars of the title under which such applicant
claims and registering in his name a certificate of title to the
land. Upon saoh registry being effected the applicant shall
become the transferee of such land and be deemed to be the

proprietor thereof.
[Section223 amended by N&4 of 1996 s4; No.81 of 1996
s.145(1).]
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[224.
[225.
[226.
227

228

A person claiming aestate or interest in the land in respect of
which any such application is made, may before the granting
thereof, lodge a caveat with the Registrar forbidding the
granting of such application. Such caveat shall in all other
respects be in the same forndahall have the same effect with
respect to the application against which it is lodged, and be
subject to the same conditions as an ordinary caveat against
bringing land under the operation of this Act.

[Section223A inserted by NA.7 of 1950 s64.]
Repealed by N&1 of 1996 s132.]

Repealed by N&1 of 1996 s133]

Repealed by N& of 2003 s76.]

Registration of survivor of joint proprietors

Upon the death of any person registered with any other person
as joint propretor of any land or of any lease or charge or as

joint proprietor of any mortgage owned on a joint account in
equity the Commissioner on the application of the person
entitled and proof to his satisfaction of such events as aforesaid
may direct the Regisdr to register such applicant as the
proprietor thereof; and she or he shall upon being registered in
the manner herein prescribed for the registration of a like estate
or interest become the transferee of such land lease mortgage or
charge and be deem#d proprietor.

[Section227 amended by N6.of 2003 s77.]

Proprietors and transferees for time being to stand in place
of previous owners

Without lessening or prejudicing any of the other rights powers
and remedies hereby given and confemeery proprietor and
every transferee when registered of any leas®tgage, charge,
carbon right, carbon covenant or plantation inteshatl whilst
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continuing so registered have the same estates rights powers and
remedies and be subject to the sameagaments obligations

and liabilities and may sue and be sued in his own name at law
and in equity in respect thereof or thereupon in like manner as if
he had been the original proprietor of the land by or with whom
the engagement obligation or liabilityesiupon was entered

into or incurred or the original lessee mortgagaeuitant, or
proprietor of the carbon right, carbon covenant or plantation
interest

[Section228 amended by No. 56 of 20028.]

229 Proprietor to allow his name to be used by peson interested

The proprietor of any land or of any lease mortgage or charge
shall on the application of any beneficiary or person interested
therein be bound to allow his name to be used by such
beneficiary or person in any action suit or proceedinghvit

may be necessary or proper to bring or institute in the name of
such proprietor concerning such land lease mortgage or charge
or for the protection or benefit of the title vested in such
proprietor or of the interest of any such beneficiary or perso

but nevertheless such proprietor shall in any such case be
entitled to be indemnified in like manner as if being a trustee he
would before the passing of this Act have been entitled to be
indemnified in a similar case of his name being used in any such
action suit or proceeding by higstui que trust

229A. Removal of easement not used or enjoyed for 3@ars

(1) A proprietor of land may apply to the Commissioner for the
removal from the certificate of title of any easement notified
thereon.

(2) If the Commissioner is satisfied that the easement has not been
used or enjoyed for a period of not less thalyeds, he may
make an order directing the removal of the entry or statement of
the easement, and thereupon the easement shall be deemed to
have beembandoned and extinguished.
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(3) The Commissioner shall not make an order under subsé2jion

(4)

(5)

229B
1)

until 21 days after the Registrar has served

(a) each person appearing from the Register to have an
estate or interest in the land to which the easement is
appurtenant; and

(b) each person named by the Commissioner,
with notice of the application.

The notice shall be in writing and dated and shall include or
contain a plan showing the extent to which such easement is
affected.

This section doesat apply to any easement created under
PartIVA or granted under sectiat¥4 of theLand
Administration ActL997.

[Section229A inserted by Nd.7 of 1950 s65; amended by
No.14 of 1972 s7; No.81 of 1996 s134; No.31 of 1997
s.130.]

Cancellation of easement entered on certificate affected

If an order is made undsection229A(2) and affects the right,
estate, or interest of the registered proprietor of land included in
any certificate of title in respect of any registered easement
appearing thereon, the Registrar shall cancel the entry of such
easement to the extent to which it has been determined or
extinguished upon theertificate of title and if the land is the
subject of—

(&) a paper title, the Registrahall make a correspoing)
entry on the duplicate certificate of title (if any) when
produced to him for that or any other purpose; or

(b) adigital title, the Registrar shall cancel the duplicate
certificate of title (if any) and may issue a new edition of
the duplicate certiate of title in accordance with
section74B(2).
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(2) The Registrar may call in such duplicate certificate for the
purpose of such cancellation and may retain the duplicate until
such cancellation is effected and refuse to register any dealing
with the land or any estate or interest therein until the duplicate
has been brought in or lodged.

(3) For the purposes of this section the right, estate, or interest of a
registered proprietor of land shall be deemed to be affected by
an order relating to an easemewhether the land was as
regards such easement in the position of a dominant or servient
tenement.

(4) This section does not apply to any easement granted under
sectionl44 of theLand Administration Act1997

[Section229B inserted by Nd.7 of 1950s.65; amended by
No.81 of 1996 s135; No.31 of 1997 s131; No. 6 of 2003
s.78.]

230 Abandonment of easement may be presumed after 30e ar s 6
adverse possession

Upon an application to bring land under this Act, if it shall be
proved to the satistdion of the Commissioner that any
easement formerly affecting such land has not been used or
enjoyed for a period of not less thany&ars the Commissioner
may, notwithstanding sectid@®9, at his discretion direct the
Registrar to create and registeregtificate of title for such land
without notifying such easement as an encumbrance, and
thereafter the same shall not be preserved by seition

[Section230 inserted by Nd.4 of 1972 s8; amended by
No.81 of 1996 s136.]

231 Where encroachment orroad has existed 2§ears, title may
be given

If upon an application to bring land under this Act or to amend a
certificateor to amend or replace a relevant graphis found

that a building of a permanent nature has been erected so as to
encroach pon the width or alignment of a public road street or
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232

way within the limits of the city of Perth or city of Fremantle

but it is proved to the satisfaction of the Commissioner that such
encroachment has continued for a period of not less than
20years the @mmissioner may direct the Registrar to create
and registeor amend a certificate or to amend or replace a
relevant graphic foor including the land covered by such
building provided notice of such application and alleged
encroachment shall have beenydgiven to the corporation or
other body in whom such road street or way is vested or who
have the trust or legal control thereof. In the event of such body
sending in objections it shall be heard in support thereof and the
Commissioner shall have powerdgamine withesses upon oath
on behalf of the applicant and the corporation or other body and
make such order as to him may seem fit. Provided always that
no encroachment so allowed by the Commissioner shall exceed
one metre. Provided also that the GovelindCouncil may from
time to time upon a petition in that behalf signed by-tinads

of the total number of members of the council of any local
government sealed with the common seal of the local
government affected order that the operations of thisoseloe
extended to such local government and every order so made
shall be published in th@overnment Gazettnd shall take

effect as from the day of such publication.

[Section231 amended by N84 of 1972 s4; No.14 of 1996
S.4; No.81 of 1996 s137; No. 6 of 2003 §9.]

Receipt for documents lodged

On any documents being lodged with the Registrar for any of
the purposes of this Act the Registrar shaleduired so to do

give to the person lodging the same a receipt in an approved
form. Provided that documents so lodged shall be returned only
to the person who lodged the same or to some person claiming
through or under him or authorised in writing by fegson

entitled to receive the same.

[Section232 amended by N81 of 1996 s138.]
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234,

Pending action or suit not to affect dealings with land under
this Act

To determine doubts which may arise as to the operation of
lis penden®n land under thidct it is hereby declared that no

lis penden®r registration ofis pendenshall affect or be
deemed to have affected the right of any person to obtain the
registration of any dealing under this Act or shall deprive or be
deemed to have deprived any gt dealing under this Act of
the benefit of sectioh34 or of any other section of this Act.

Devolution on bankruptcy or insolvency

Every person who, as trustee, assignee, or by any other name, is
representative of a bankrupt or insolvent estsmntitled to be
registered as proprietor of any property under this Act, which is
portion of such estate, and the Registrar, upon receipt of an
office copy of the appointment of such representative,
accompanied by an application under his hand to be so
registered, shall enter in the Register on the certificate of title

for such property, a memorandum notifying the appointment of
such representative, who shall thereupon become the transferee,
and be deemed to be the proprietor of such property, and shall
had the same subject to the duties and trusts affecting the estate,
but for the purpose of dealing therewith under the said Act, shall
be deemed the absolute proprietor thereof. All property which
any bankrupt or insolvent, before adjudication, or after
adjudication and before obtaining his certificate of discharge
became entitled to, or became entitled under any power of
appointment or disposition to dispose of for his own benefit, shall
be deemed a portion of the estate of such bankrupt or insolvent.

[Sedion 234 amended by 60 Vict. N22 s.5; No.81 of 1996
s.139.]
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235 Until assignee registered bankruptcy of proprietor not to
affect dealings

Until such applications shall be made as aforesaid and subject to
the operation of any caveat which mayldi#ged by such trustee
dealings by a bankrupt proprietor with land under the operation
of this Act may be registered and thereupon shall not be affected
by the order of adjudication either at law or in equity.

236. Tenant in tail

An estate tail under ih Act shall have the same incidents as a
similar estate under the general law and the proprietor of such
an estate shall have the same power to bar the estate tail and
create an estate in fee simple absolute as against all persons
whose estates are to takffect after the determination or in
defeasance of the estate tail.

237. Conditions of sale in Twentysixth Schedule to apply in
absence of other conditions and may be adopted by
reference

Onany sale of land under the operation of this Act by public

auction or private contract the conditions set out in the table

marked A in the Twentgixth Schedule may be adopted by

inserting the words “Thamsfecondi ti ons
ofLand Actl893 s hall apply to this contrac
adopted thead conditions shall be construed as part of the

contract subject to any express modification or exclusion of any

of them which may be contained in the contract.

238 Forms may be modified

The forms contained in the several Schedules and the forms for
the time being in force under this Act may be modified or
altered in expression to suit the circumstances of every case;
and any variation from such forms respectively in any respect
not being matter of substance shall not affect their validity or
regularity.
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copies and printouts

(1) A person may, on payment of the prescribed fee and during
such times as are prescribed by regulation, inspect any of the
following —

(a) aregistered certificatef dtle;

(b) aplan or diagram relating to land that is the subject of a
certificate of title, including a graphic or a
strata/survesstrata plan;

(c) inrelation to land that is the subject of a digital title, the
record of an endorsement referred teaaction48(1)(b)
in relation to the land,;

(d) inrelation to land that is the subject of a paper title, the
record of an entry referred to in sect8(1)(c) in
relation to a sublease of the land;

(e) aregistered Crown lease or Crown grant;
() aregistered instrument;

(g) a caveat, power of attorney or discharge of mortgage
lodged or deposited under this Act;

(h)y a—
(i) notification or memorial under this or any other
Act; or

(i)  warrant or writ of execution or court order,

that is regitered, entered or otherwise noted on a
certificate of title or lodged or deposited under this Act;

(i) an application made under this Act;
() amemorandum filed under sectios;

(k) any other document or information that is derived from
records and ddings in relation to land under the
operation of this Act and is prescribed for the purposes
of this subsection by the regulations.
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(2) The Registrar may produce to a person who wishes to inspect

3)

[239A.

2398
1)

2

240
1)

any document referred to in subsectittha copy of the

document that the person wishes to inspect and the copy may be
in such medium as is approved by the Registrar for the purposes
of this section.

The Registrar, on receiving payment of the prescribed fee, shall
provide to a person applying for the sanmmpyor printout of

any document referred to in subsectj{ahand the copy or

print-out may be in an approved form.

[Section239 inserted by No. 6 of 20038§); amended by
No.59 of 2004 s140; No.60 of 2006 s116.]

Repealed by N&O of 20® s.117.]

Evidentiary documents as to current and historical matters

The Registrar, on receiving payment of the prescribed fee, shall
provide to a person applying for the same

(a) a certified and sealed copy or proit of any document
referred to in sectio@39(1); or

(b) a certified and sealed document in an approved form that
sets out the matters that, at a particular point in time,
were contained or recited or incorporated in or endorsed
on a document referred to in sectid0(1).

A document referred to in subsectidn(a) or (b) shall be
admissible as evidence in any court or by any person having by
law or by consent of parties authority to receive evidence as
prima facie proof of the document and of the matters set out in
the dbcument.

[Section239B inserted by No. 6 of 200382.]

Service of notices

For the purposes of this Act, service of a notice on a person may
be effected—

(@) Dby delivering the notice to the person personally;
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(b) by sending the notice begtter (by prepaid post) to the
person’s address; or

(c) where a person has specified in a caveat or in an
approved form that notices under this Act may be served
on him by facsimile transmission to the number of the
person’s facsi milétansmasomto ne, by f a
such number.

(2) For the purposes of subsectidn(b), iaddres in relation to a
person means-

(@) the address specified by the person in a caveat or in an
approved form as the address to which notices to that
person are to be sent

(b) if an address has not been specified under para@aaph
the address entered in the Regi st
address;

(c) inthe case of a natural person where an address has not
been specified under paragrgjah or entered in the
Register, the person’s |l ast known

(d) inthe case of a person other than a natural person where
an address has not been specified updesgraph{a) or
entered in the Register, any of the followirg

) the person’s registered office
meaning of th&orporations AcR001of the
Commonwealth t he person’s princiopal
business or the pndheson’s princ
State; or

(i) the address of the office of any administrator,
manager, receiver or liquidator appointed under
the Corporations AcR001of the
Commonwealthn relation to the person if that
address is the most recent address lodged with
the Australan Securities and Investments
Commission for the administrator, manager,
receiver or liquidator.
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(3) Unless the contrary is proved, in relation to service by or on
behalf of the Registrar or the Commissiorer

(&) service by letter shall be deemed ®diffected at the
time when the letter would have been delivered in the
ordinary course of post; and

(b) service by facsimile transmission shall be deemed to be
effected at the time when a facsimile machine at the
office of theAuthority prints a statemershowing
that—

(i) the transmission has been made to another
facsimile machine; and

(i)  the other machine has received the transmission.

(4) For the purposes of subsecti@)(a), a letter shall be deemed to
be delivered in the ordinary course okpe-

(a) to an address in the metropolitan region, on the next
business day after the letter is posted,;

(b) to an address outside the metropolitan region but in the
State, on the second business day after the letter is
posted,;

(c) to an address outsidiee State but in Australia, on the
third business day after posting; or

(d) to an address outside Australia, on th8 hdsiness day
after posting.

(5) Where the Commissioner or Registrar attempts to serve a notice
by sending it in a letter but thettier is returned by the post
office because the letter is unable, for any reason, to be
delivered to the person to whom it is addressed, the
Commissioner or Registrar, as the case requires, may if he
thinks fit in the circumstances and having regard to the
provisions of this Act—

(a) direct any further notice to be served;

page 220 Version 08-d0-01 As at 31 Mar 2008

Extract from www.slp.wa.gov.au, see that website for further information



Transfer of Land Act 1893
Miscellaneous Part XIV

S. 240A

240A

[241.

242
(1(@)

(b)

(b) direct that the notice be served in such other manner as
the Commissioner or Registrar, as the case requires,
thinks is appropriate; or

(c) proceed without the notice being satve

[Section240 inserted by N@&1 of 1996 s142; amended by
No.26 of 1999 s106(5); No. 10 of 2001 220; No.60 of 2006
s.118(1)]

Notification of change of address etc.

A person who wishes te-

(@) change the record of an address favie or a
facsimile number for service that has been specified in
an approved form for the purposes of secfidfl or in a
caveat; or

(b) notify the Registrar of any change to an address
recorded in the Register in respect of that person,

shall applyin an approved form and pay the prescribed fee and
the Registrar, if satisfied that it would be in order to do so, shall
alter accordingly the record of the address or facsimile number.

[Section240A inserted by N&1 of 1996 s143.]
Repealed biNo.24 of 2000 s42(4).]

Registration of dispositions off Register

Where by the operation of any statute or statutory or other
power or by virtue of any vesting order of any court or judge or
an order appointing a person to convey or westing

declaration appointment or other assurance an interest in land
under this Act being an interest capable of being registered is
disposed of or created the registered proprietor shall subject to
proper provision being made for payment of costs, bmddo

give effect to the disposition.

If the registered proprietor is unable or refuses to make the
requisite transfer or other disposition under this Act or cannot
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()

(2)

3)

(4)

243

(1)

be found or if for any other reason a transfer or other disposition
by him under thig\ct cannot be obtained within a reasonable
time then the Registrar upon the direction of the Commissioner
may give effect thereto in the Register by making an entry
therein containing such particulars relating to such disposition
as he may consider necass

The disposition shall take effect in like manner as nearly as may
be as if it had been made by the registered proprietor by transfer
or other registered disposition:

Provided that nothing in this subsection shall
prejudicially affect the rightsf a personal
representative in relation to the estate of the deceased.

This section shall apply whether the disposition to which the
registered proprietor is bound to give effect subject as aforesaid
is made before or after the commencement ofAhts

This section shall not apply in those cases in which other
provision has been made for giving effect in the Register to any
disposition.

In this section, except where a contrary intention appears

Adispositiond includes a disclaimer surrender or release; and

fAregistered dispositiord means a disposition which takes effect
under the powers conferred by this Act on the registered
proprietor of land by way of transfer, lease, mortgage,
charge, carbon right, carb@ovenant or tree plantation
agreement or otherwise.

[Section242 inserted by Nd.7 of 1950 s70; amended by
No.81 of 1996 s145(1); No. 56 of 2003 21.]

Revesting of land held by Crown in fee simple as Crown
land

The Registrar may, on risgering a ministerial order made
under sectio®2 of theLand Administration Act997—

(@) cancel the certificate of title of the land revested;
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(b) by notice in writing served on the person having
possession of the duplicate of that certificatettd, ti
require that person to deliver up that duplicate to the
Registrar; and

(c) cancel that duplicate.

(2) If a person does not comply with a requisition made against him
under subsectioflL)(b) within 30days after the service on him
of the relevant nate, the Registrar may act against the person
under sectiorr6(1) as if that requisition were a requisition made
against the person under that section and sec¢€(®) applies
accordingly.

[Section243 inserted by N@&1 of 1997 s132.]

As at 31 Mar 2008 Version 08-d0-01 page 223

Extract from www.slp.wa.gov.au, see that website for further information



Transfer of Land Act 1893

First Schedule

First Schedule

Western Australia

[Section2]

Date Title of Act Extent of Repeal
38 Vict. No.13 “The Transfer of Land Adi874 ~ So much as is not
already repealed

42 Vict. No.15 “The Transfer of Land Adi874, So much as is not
Amendment A&878 " already repealed

42 Vict. No.17 “An Act to enforce the payment of Duty The whole
on the Transfer of Land”

43 Vict. No.17 “An Act t o f uTransfex r The whole
of Land Actl 8 7 4 6

44 Vict. No.23 “The Transfer of Land A&i874, The whole
Amendment Ad88Q ”

47 Vict.No. 22 “The Transfer of Land Amendment The whole
Act1883 "
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[Section20]
Western Australia
Application to bringLand under the operation of the Transfer of Land 893
To the Registrar of Titles

| [insert name and addrddsereby apply to have the land hereinafter described
brought under the operation of theansfer of Land Act893 And | declare—

1. That | amthe owner of an estate in fee simple in possessioof[an estate
of freehold in possession for my lige otherwise as the case may reqtire
in All That

[if the land be part only of that granted by the Crown wadiéch land
contains insert areg or theeabouts and is described in the document
numbered

in the Schedule heretwr otherwise after the word
thereabouts set forth a sufficient description to identify the.]Jand

2. That such land including all buildings and other improvements thereon is of
the value of $ and no more.

3. That there are no documents or evidences of title affecting such land in my
possession or under my control other than those included in the Schedule
hereto.

4. That | am not aware of any mortgagesocumbrance or lease affecting the
said land or that any other person hath any estate or interest therein at law or
in equity in possession remainder reversion or expectéityefe be any
addother than as followand set the same forth

5. Thatthe s land is occupiefiynoccupied prefixinto
occupiedf occupied add by whom and state the name and address of the
occupant and the nature of his occupahcy

6. That the names and addresses so far as known to me of the os@ifzdint
lands contiguous to the said land are as follews:
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7. That the names and addresses so far as known to me of the owners of all
lands contiguous to the said land are as follews:

Dated this day of , 20

Made and subscribed at .
in the presence of

[The applicant, if in the State, to sign before the Registrar, an Assistant
Registrar or any person who, under @eths, Affidavits and Statutory
Declarations Act2005 is an authorised witness for an affidavit made in the
State; if out of the State, to sign before any person who, under that Act, is an
authorised witness for an affidavit made out of the State.]

Schedule of Documents Referred To.

[Second Schedule amended by Noof 1950 s71; No.113 of 1965
S.4; No.81 of 1996 s146(3); No. 24 of 2005 §3.]
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[Section24]
Western Australia

Notice

Application has been made to bring the land hereunder described under
the Transfe of Land Actl8930n a title claimed by possessiongert if
applicable* as t o part”).

The number of the application is
Date of lodging in Authority
Name address and occupation of applicant
Land applied for.
(Here insert description the same as in adgernent
Dated this day of , 20

(Signature of applicant or his agent

[Third Schedule amended by N81 of 1996 s147; No.60 of 2006
s.118(1)]
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[Section222]

Wesern Australia

Application to be registered as Proprietor by possession of Land already under
the Transfer of Land Ad893.

To the Registrar of Titles

| (insert name and addresdo hereby apply to be registered as proprietor of all
that {nsertdescription of land according to the existing certificate or if part
only of the land certificated to be applied for state the fact and set forth in
metres the boundaries and refer to a maglaim to have acquired an estate in
fee simple in possession such land under the circumstances and on the
grounds following— (here set forth the circumstances and grounds of cJaim.

And | declare

1. That such land including all buildings and other improvements thereon
is of the value of $ and no more.

2. That there are no documents or evidences of title affecting such land
in my possession or control other than those included in the Schedule
hereto.

3. Thatthe said land is occupied if unoccupied prefixinto
occupiedjf occupied add by whom and state the name and address of
the occupant and the nature and period of his occupancy.

4. That the names and addresses so far as known to me of the occupants
of all lands contiguous to the said land are as follews:

5. That the names and addresses so far as known to me of the owners of
all lands contiguous to the said land are as follews:

Dated this day of , 20

Made and subscribed at
in the presence of
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[The applicant, if in the State, to sign before the Registrar, an Assistant
Registrar or any person who, under @eths, Affidavits and Statutory
Declarations Ac005 is an authorised witness for an affidavit made in the
State if out of the State, to sign before any person who, under that Act, is an
authorised witness for an affidavit made out of the State.]

Schedule of Documents Referred to.

[Fourth Schedule amended by Nd.3 of 1965 s4; No.94 of 1972
s.4; No.81 of 196 s.146(2); No. 24 of 2005 63.]

[Fifth, Sixth and Seventh Schedules repealed by8Nof 1996 s151.]

[Eighth Schedule repealed by Ne6 of 1999 s106(6).]
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[Section65]
Western Australia
Creation of Right of Carriagevay in aTransfer of Freehold Land

Together with full and free right and liberty to and for the transferee hereunder
and to and for the registered proprietor or proprietors for the time being of the
land hereby transferred or any part thereof and his her andehairts servants
agents workmen and visitors to go pass and repass at all times hereafter and for
all purposes and either with or without animals or vehicles into and out of and
from the said land or any part thereof through over and along the road or way
several roads or ways delineated and indicated by a symbol on the said map.

Creation of Right of Carriagevay in a Lease of Freehold Land

Together with full and free right and liberty to and for the said lessee and his
transferees proprietors for theme being of the land hereby leased or any part
thereof and his her and their tenants servants agents workmen and visitors to go
pass and repass at all times hereafter during the continuance of this lease and for
all purposes and either with or without iasails or vehicles into and out of and

from the said land and any part thereof through over and along the road or way
or several roads or ways delineated and indicated by a symbol on the said map.

[Ninth Schedule amended by N of 1996 s148']
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Schedule9A

Short and long forms of certaineasements

Column 1
Short form description
of easement

an easement for a right of
footway

an eaement for water supply
purposes

an easement for drainage
purposes

[Section65(3)]

Column 2
Long form description
of easement

the right of every person who, for the time being, is entitle
to anestate or interest in possession in the land indicated
the dominant tenement or any part of the land with which
right is capable of enjoyment or in the case of an easeme
in gross the person having the benefit of the easement ar
therightforthaper son and the pers
and visitors, at any time, to go, pass and repass on foot fc
any purpose, without vehicles, to and from the dominant
tenement or any suchart of it by the way delineated in this
plan/diagram /instrument

the right of every person, who for the time being, is entitle
to an estate or interest in possession in the land indicatec
the dominant tenement or any part of the land with which
right is capable of enjoyment or fihe case of an easement
in gross the person having the benefit of the easement ar
the right for that person
agents, at any time, to break the surface of, dig, open up
use that part of the land within the servient temgme
(described for that purpose in this plan /diagram /instrume
for the purpose of laying down, fixing, taking up, repairing
re-laying, replacing or examining pipes and of using and
maintaining those pipes for water supply purposes and to
enter that lad at any time (if necessary with vehicles and
equipment) for any of those purposes

the right of every person who, for the time being, is entitle
to an estate or interest in possession in the land indicatec
the dominahtenement or any part of the land with which tl
right is capable of enjoyment or in the case of an easeme
in gross the person having the benefit of the easement ar
the right for that person
agents, at any time, to bretide surface of, dig, open up anc
use that part of the land within the servient tenement
(described for that purpose in this plan /diagram /instrume
for the purpose of laying down, fixing, taking up, repairing
re-laying, replacing or examining drainsdnainage pipes
and of using and maintaining those drains and drainage f
for drainage purposes and to enter that land at any time (
necessary with vehicles and equipment) for any of those
purposes
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Schedule 9A

Short and long forms of certain easements

Column 1
Short form description
of easement

an easement for gas supply
purposes

an easement for the
transmission of electricity by
overhead cable

an easement for the
transmission of electricity by
underground cable

Column 2
Long form description
of easement

the right of evey person who, for the time being, is entitlec
to an estate or interest in possession in the land indicatec
the dominant tenement or any part of the land with which
right is capable of enjoyment or in the case of an easeme
in gross the person hag the benefit of the easement and
the right for that person
agents, at any time, to break the surface of, dig, open up
use that part of the land within the servient tenement
(described for that purpose in this plan /déayg /instrument)
for the purpose of laying down, fixing, taking up, repairing
re-laying, replacing or examining pipes and of using and
maintaining those pipes for the purpose of supplying gas
to enter that land at any time (if necessary with vehethes
equipment) for any of those purposes

the right of every person who, for the time being, is entitle

to an estate or interest in possession in the land indicatec

the dominant tenement any part of the land with which th
right is capable of enjoyment or in the case of an easeme
in gross the person having the benefit of the easement ar
the right for that person
agents, at any time-

(a) to suspenaables across that part of the land withir
the servient tenement (described for that purpose
this plan/diagram /instrument) and construct
supports for those cables;

(b) to inspect, alter, maintain, repair and replace those
cables and supports;

(c) to use the cables for the purpose of transmitting
electricity;

(d) to break the surface of, dig, open up and use the I
for any of the purposes referred to in paragr@h
(b) or (c); and

(e) to enter the land at any time (if necessary with
vehiclesand equipment) for any of the purposes
referred to in paragrap(a), (b), (c) or (d)

the right of every person who, for the time being, is entitle
to an estate or interestfossession in the land indicated a
the dominant tenement or any part of the land with which
right is capable of enjoyment or in the case of an easeme
in gross the person having the benefit of the easement ar
the right for that person and fortheepe o n’ s e mp
agents, at any time-
(a) to lay under the surface of that part of the land
within the servient tenement (described for that
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Short and long forms of certain easements Schedule 9A
Column 1 Column 2
Short form description Long form description
of easement of easement

purpose irthis plan/diagram /instrument) ducts,
pipes and cables;

(b) to inspect, alter, maintaingpair and replace those
ducts, pipes and cables;

(c) to use the cables for the purpose of transmitting
electricity;

(d) to break the surface of, dig, open up and use the I;
for any of the purposes referred to in paragr@ph
(b) or (c); and

(e) to enter the land at any time (if necessary with
vehicles and equipment) for any of the purposes
referred to in paragrapfa), (b), (c) or (d)

an easement for the the right of every person who, fdrd time being, is entitled

transmission of television to an estate or interest in possession in the land indicatec

signals by underground cabl the dominant tenement or any part of the land with which
right is capable of enjoyment or in the case of an easeme
in gross the person having the benefit & éasement and
the right for that person
agents, at any time-

@) to lay under the surface of that part of the land
within the servient tenement (described for that
purpose irthis plan/diagram /instrument) ducts,
pipesand cables;

(b) to inspect, alter, maintain, repair and replace those
ducts, pipes and cables;

(c) to use the cables for the purpose of transmitting
television signals;

(d) to break the surface of, dig, open up and use the Ii
for any of thepurposes referred to in paragragl),

(b) or (c); and

(e) to enter the land at any time (if necessary with
vehicles and equipment) for any of the purposes
referred to in paragrapf@), (b), (c) or (d)

party wall rights the right of every person who,rfthe time being, is entitled
to an estate or interest in possession in the land indicatec
the dominant tenement or any part of the land with which
right is capable of enjoyment or in the case of an easeme
in gross the person having the benefithef easement to use
a party wall within or bordering the servient tenement
(described for that purpose in this plan /diagram /instrume
for the support of the walls, floors, ceilings, roofs or other
parts of any building built or placed on the dominant
tenement
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Schedule 9A Short and long forms of certain easements
Column 1 Column 2
Short form description Long form description
of easement of easement

an easement for eaves and the right of every person who, for the time being, is entitle

gutters to an estate or interest in possession in the land indicatec
the dominant tenement or any part of the land with which
right is capable of enjonent or in the case of an easement
in gross the person having the benefit of the easement ar
the right for that person
agents, at any time, to construct, inspect, alter, maintain,
repair, replace and use eaves, guttersoanhpipes over
that part of the land within the servient tenement (describ
for that purpose in this plan /diagram /instrument) and to
enter that land at any time for those purposes

an easement for sewerage the right of every person who, for ttime being, is entitled

purposes to an estate or interest in possession in the land indicatec
the dominant tenement or any part of the land with which
right is capable of enjoyment or in the case of an easeme
in gross the person having the benefit ofehsement and
the right for that person
agents, at any time, to break the surface of, dig, open up
use that part of the land within the servient tenement
(described for that purpose in this plan /diagram /instrume
for the purpose of laying down, fixing, taking up, repairing
re-laying, replacing or examining pipes and of using and
maintaining those pipes for sewerage purposes and to en
that land at any time (if necessary with vehicles and
equipment) for any of thoseuposes

an easement for motor the right of every person who, for the time being, is entitle

vehicle parking to an estate or interest in possession in the land indicatec
the dominant tenement or any part of the land with which
right is capable ofrgoyment or in the case of an easement
in gross the person having the benefit of the easement ar
the right for that person
and visitors, at any time, to park motor vehicles for the
periods and for the times specifiedtls plan /diagram
/instrument

[ScheduleA inserted by NB1 of 1996 s149; amended by No. 6 of
2003 s.83.]

[Tenth Schedule repealed by Ni8. of 2003 s129(6).]

[Eleventh Schedule repealed by 18&.o0f 1996 s151.]
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Twelfth Schedule

Column One

1. The lessee will not
transfer or sublet.

2. The lessee will fence.

3. The lessee will
cultivate.

4, The lessee will not cut
timber.

5. The lessee will insure
against fire in the name
of the lessor.

Twelfth Schedule

[Section94]
Column Two

The lessee his executors administrators or
transferees will not during the said term transfer,
assign, or sublet the premises hereby leased or ¢
part thereof or otherwise by any actdeed procure
the said premises or any part thereof to be
transferred or sublet without the consent in writing
of the lessor or his transferees first had and
obtained.

The lessee his executors administrators or
transfereesvill during the continuance of the said
term erect and put up on the boundaries of the s
land or upon those boundaries upon which no
substantial fence now exists a good and substant
fence.

The lessee his execut@administrators or
transferees will at all times during the said term
cultivate use and manage in a proper and
husbandlike manner all such parts of the land as
now or shall hereafter with the consent in writing
the said lessor or his transferees bekbn up or
converted into tillage and will not impoverish or
waste the same.

The lessee his executors and administrators or
transferees will not cut down fell injure or destroy
any growing or living timber or timbidike trees
standing and being upon the said land without the
consent in writing of the said lessor or his
transferees.

The lessee his executors administrators or
transferees will ingre and during the said term
keep insured against loss or damage by fire in the
name of the lessor or his transferees in some put
insurance office approved of by him or them to th
amount of their full value all buildings which shall
for the time beinde erected on the said land and
which shall be of a nature or kind capable of bein
insured against damage by fire and will when
required deposit with the lessor or his transferees
the policy of such insurance and withi&ys after
each premium shall beme payable the receipt for
such premium and on any breach or
non-observance of this covenant the lessor or his
transferees may without prejudice to and
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Twelfth Schedule

Column One

6. The lessee will paint
outside every third year.

7. The lessee will paint
and paper inside every
fourth year.

8. The lessee will not use
the premises as a shop.

9. The lessee will not carry
on any offensive trade.

9.

Column Two

concurrently with the powers granted to him and
them by this lease and by theansfer of Land

Act 1893 insure such buildings and the costs of
effecting such insurance shall during the said terr
be a charge upon the said land.

All moneys which shall be received under or by
virtue of any such insurance shall be laid out and
expended in making good thesk or damage.

The lessee his executors administrators or
transferees will in every third year during the
continuance of the said term paint all the outside
woodwork and ironwork belonging to tfeased
property with 2 coats of proper oil colours in a
workmanlike manner.

The lessee his executors administrators or
transferees will in every fourth year during the
continuance of the ghterm paint the inside wood
iron and other work now or usually painted with

2 coats of proper oil colours in a workmanlike
manner and also figaper with paper of the same
quality as at present such parts of the said premis
as are now papered and alsoiten or colour such
parts of the said premises as are now whitened o
coloured respectively.

The lessee his executors administrators or
transferees will not convert use or occupy the sai
premiser any part thereof into or as a shop
warehouse or other place for carrying on any trad
or business whatsoever or permit or suffer the sa
premises or any part thereof to be used for any si
purpose or otherwise than as a private
dwelling-house withouthe consent in writing of
the said lessee or his transferees.

The lessee his executors administrators or
transferees will not at any time during the said ter
use exercise or carry on or permitsoiffer to be
used exercised or carried on in or upon the said
premises or any part thereof any noxious noisom
or offensive art trade business occupation or calli
and no act matter or thing whatsoever shall at an
time during the said term be done inupon the
said premises or any part thereof which shall or
may be or grow to the annoyance nuisance
grievance damage or disturbance of the occupier
or owners of the adjoining lands and properties.
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Twelfth Schedule

Column One

10. Thelessee will carry on
the business of publican
andconduct the same in
an orderly manner.

11. The lessee will apply
for renewal of licence.

12. The lessee will facilitate
the transfer of licence.

10.

11.

12.

Column Two

The lessee his executors administrators or
transferees will at all times during the continuanc
of the said term use exercise and carry on in and
upon the premises the trade or business of a
licensed victualleor publican and seller of
fermented and spirituous liquors and keep open ¢
use the house inn and buildings standing and bei
upon the land as and for an inn or pulllmuse for
the reception accommodation and entertainment
travellers guests arather persons resorting theret
or frequenting the same and manage or conduct
such trade or business in a quiet and orderly mar
and will not do or commit or suffer to be done or
committed any act matter or thing whatsoever
whereby or by means whereofyditence shall be
allowed to expire or to become void or shall or m:
be liable to be forfeited suspended taken away or
refused.

The lessee his executors administrators or
transferees will from timéo time during the
continuance of the said term at the proper times f
that purpose apply for and endeavour to obtain si
licence or licences as is or are or may be necess:i
for carrying on the said trade or business of a
licensed victualler or publicain and upon the said
premises and keeping the said house or inn oper
and for an inn or publibouse as aforesaid.

The lessee his executors administrators or
transferees will at the expirah or other sooner
determination of the said term sign and give such
notice or notices and allow such notice or notices
a transfer or renewal of any licence as may be
required by law to be affixed to the said house or
inn to be thereto affixed and reinao affixed
during such time or times as shall be necessary ¢
expedient in that behalf and generally will do and
perform all such acts matters and things as shall
necessary to enable the said lessor or his transfe
or any person authorised by hanthem to obtain
the transfer of any licence then existing and in for
or the renewal of any licence or any new licence.

[Thirteenth, Fourteenth and Fifteenth Schedules repealed bg Naf 1996

s.151.]
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Sixteenth Schedule

Column One

That | will insure against
fire in the name of the
mortgagee.

[Sectionl115]
Column Two

That | my heirs executors administrators or
transferees will insure and so long as any
money shall remain secured by this mortga
kept insured against loss or damage by fire
thename of the mortgagee or his transferee
in some public insurance office to be
approved by him or them all buildings which
shall for the time being be erected on the sa
land and which shall be of a nature or kind
capable of being so insured to the amount
either of the principal money hereby secures
or of the full value of such buildings and will
when required deposit with the mortgagee ¢
his transferees the policy of such insurance
and within 7days after each premium shall
become payable the receipt garch premium.
And that the moneys which shall be receive:
on account of such insurance shall at his or
their option be applied either in or towards
satisfaction of the moneys secured by this
mortgage or in rebuilding or reinstating unde
the superintendee of his or their surveyor
the buildings destroyed or damaged. And th
on any breach or nesbservance of this
covenant he or they shall be at liberty to effe
such insurance and continue the same for s
period as may be deemed fit and the costs :
expenses paid on account thereof shall be a
charge upon the said land and bear interest
the same rate as if principal money overdue

[Seventeenth and Eighteenth Schedules repealed (81NG.1996 s151.]
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Nineteenth Schedule
WESTERN AUSTRALIA

Transferof Land Actl893as amended. No.

Full name, address
and occupation of
donor.

Full name, address
and occupation of
donee.

*QOr otherwise
according to the
nature and extent of
the powers intended
to be conferred.

(a) Signature of
Donor/s.
(See note 1)

(b) Signature, address

and occupation of
witness.
(See note 2)

POWER OF ATTORNEY

do hereby appoint

my Attorney to sell to any person all or any lands leases mortgages whether
extended or not or charges or interests in land whether now belonging to me
which shall hereafter belong to me under or by virtue offtiaesfer of Land
Act1893or of which lam now or shall hereafter be the proprietor or owner un
the said Act. Also to purchase land and interests in land. Also to mortgage al
any such lands or leases or interests for any sum at any rate of interest. Als
charge the same with any aniyudf any amount. Also to lease all or any such
lands as shall be Crown or freehold tenure for any term of years not exceedi
21years in possession at any rent. Also to surrender or obtain or accept the
surrender of any lease in which | am or may herésted. Also to discharge anc
partially discharge mortgages and charges. Also to extend mortgages and L
Also to lodge and withdraw caveats either wholly or partially. Also to grant a
surrender Easements. Also to exercise and execute altgpalvieh now are or
shall hereafter be vested in or conferred on me as a lessor, mortgagee or an
under the said Act.*

And for me and in my name to sign sillch Transfers instruments and other
documents and do all such acts matters and things as may be necessary or
expedient for carrying out the powers hereby given and for recovering all sur
money that are now or may become due or owing to me in resjtaet o
premises and for enforcing or varying any contracts covenants or conditions
binding upon any lessee tenant or occupier of the said lands or upon any ott
person in respect of the same and for recovering and maintaining possessio
the said landsral for protecting the same from waste damage or trespass.

Dated this day of 20

Signed (a) (©)

in the
presence of (b)
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Nineteenth Schedule

Signed (a)
in the
presencef (b)

(c) Add attestations (c)
as required.

NOTES

A separate attestation should be made by each person
signing this document; i.e. each signature should be
separately witnessed.

If executed within the Commonwealth of Australia or its
Territorieswitnesses must be 3/ears of age or over and nq
a party to this document. If executed outside the
Commonwealth of Australia or its Territories the witness
should be one of the persons listed in sectié® of the
Transfer of Land Act893

No alteraibon should be made by erasure. The words

rejected should be scored through and those substituted
typed or written above them, the alteration being initialled
by the persons signing this document and their witnesseq

No.

POWER OF ATTORNEY

FEES (officeuse)

$ c

Lodged by
Address
Phone No.

Use this space for instructions if any
documents are to issue to other than lodging

party.
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Nineteenth Schedule

Duplicates, Declarations, etc., lodged with th
document. (To be filled in by person lodging.

Lo Received items
21 e

3 No’' s

4. ..

5...

Rec.Clerk.

EXAMINED.

Initials
of Signing
Officer.

REGISTRAR OF TITLES

[Nineteenth Schedule inserted in Gazettd-2881970 p.544-5;
amended by N@&1 of 1997 s133]

[Twentieth to Twentyhird Schedules repealed by Nt of 1996 s151.]
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Twenty-fourth Schedule
[Sectionl172]

Western Australia

Application to Amend Certificatar to amend or replace a relevant graphic:
s.170

[Heading amended by No. 6 of 20084(1).]
To the Registrar of Titles

1. 1 hereby apply to have the certificate of title No.
amended or graph[state identifying detailsamended or replaced in the
following particulars:—

[State the nature of proposed amendneemeplacemenand in a case in
which the description in the certificabe graphicis erroneous or imperfect
on the face of it addhe wordson the ground that the certificate graphic

is erroneous or imperfect on the face of it].

2. That the land which would be described by the certificate when amended
a relevant graphic when amended or replaseatcordance with this
application is now in my occupation, and has been actually and bona fide
occupied by me or persons holding under me sirce

3. That the nature of such occupation was as follew$State generally how
and by whom the land has been occupied as for instanogyselfas a
farm and dwelling; by my tenants A.B. and C.D. as slwgmrtly by me as
a dwelling and partly by my tenant A.B. as a shop].

4. That the names and addresses so far as known to me of the occupants of all
land contiguous to the land so occupied byameas follows:—

5. That the names and addresses so far as known to me of the owners of all
lands contiguous to the land so occupied by me as follews:

6. That to the best of my knowledge and belief the reasons why the description
of the land in the said certificate graphicdoes not accord with the
description of the land so occupied by me are the followin@Set out
reasong

Dated the day of 20
Made and subscribed at in the presence of
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Twenty-fourth Schedule

Application to amend certificate or to amend or replace a relevant graphic:
s.171

[Heading amended by N6.of 2003 s84(5).]
To the Registrar of Titles.

1. 1 the registered proprietor of the land which is described
as follows in the certificate of title No. — [set out full
particulars as in certificateor graphic ftate idenfiying detail$ — apply to
have a certificate amended or a graphic amended or replaced in the
following particulars— [State the nature of the proposed amendment or
replacement and mention the number of every certificate or identifying
details of each relaant graphic and the name of every registered proprietor
whose certificate of title or relevant graphic would be affected by the
proposed amendment or replacenjent

2. That to the best of my knowledge and belief the discrepancy between the
description in my certificate of titleor graphicand that in the other
certificates or graphics above mentioned is due to error in survey or
misdescription and has arisen[Give the supposed cause of discrepancy
or state that the applicant is unable to assign any sipezafuse for the
discrepancy.

3. That the title to the land affected by the propcsegndment or
replacemenhas never been in contest between me as or as | believe any
one from whom | claim and any other person in any proceeding under the
Transfer of Lad Act1893or in any court of law or equity.

4. That the land as described in my certificate or graphic has been actually and
bona fide occupied by me and persons holding under me-since

5. That the nature of such occupation was as follew$State gearally how
and by whom the land has been occupied as for instanogyself as a
farm and dwelling; by my tenants A.B. and C.D. as shoppartly by me
as a dwelling and partly by my tenant A.B. as a shop].

Dated the day of 20
Made and subscribed at in the presence of

[Twentyfourth Schedule amended by 8a.of 1996 s145(2); No.6
of 2003 s84.]
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Twenty-fifth Schedule
[Section180]
Western Australia
Summons

In the matter of th@ransfer of Land Aci893
A.B. [insert addreskis hereby summoned to appear before me at
[insert details of place for appeararjan

the day of 20 at
of the clock in the [fore] noon then and there to be examined at the instance of
C.D. [insert addreslsconcerning and the said A.B. is

hereby required to bring withim and produce at the time and place aforesaid
[describe documerjtand all other writings and documents in his custody or
power in anywise relating to the premises.

Given under my hand the day of 20

Commissioner of Titles.

[Twentyfifth Schedule amended by Nd. of 1996 s146(2)
and150.]
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Twenty-sixth Schedule
[Section237]
Western Australia
Table A
General Conditions of Sale

1. The purchaser shall complete his purchase upon the dahehast of the
acceptances or notes for purchase money become due; but he shall be
entitled to the possession of the lot or lots purchased by him or to the receipt
of the rents and profits thereof upon his acceptance of the title to such lot or
lots; andif from any cause whatsoever his purchase shall not be completed
at the time above specified the purchaser shall pay interest on such of his
acceptances or notes as shall become overdue at the rate of 8% per annum
to the time of completion without prejudic however to the vendor
under the sixth condition.

S

2. All roads or ways adjoining or leading to or from the land sold or shown on
the existing certificate of title to the property the areas of which roads are
not included in such certificate shb# deemed by the purchaser either to
be appurtenant to such land or to have become public roads.

3. The certificate of title to the property sold shall be produced and a copy
thereof may be made by the purchaser or his solicitor on application in that
behdf to the vendor or his solicitor and the purchaser shall withidal
after the day of sale deliver to the vendor or his solicitor a statement in
writing of all objections or requisitions (if any) to or on the title or
concerning any matter appearingtbe particulars or conditions and in this
respect time shall be of the essence of the contract. All objections or
requisitions not included in such statements to be delivered within the time
aforesaid shall be deemed absolutely waived by the purchasier defdult
of such objections (if none) and subject only to such (if any) so delivered
the purchaser shall be considered as having accepted the title and it shall be
lawful for the auctioneer to pay over and deliver to the said vendor all sums
of money pa and acceptances or notes given by the said purchaser on
account of the purchase money without being liable to any action or other
proceeding for recovery of the same.

4. In case the purchaser shall within the time aforesaid make any objection to
or requsition on the title or otherwise which the vendor shall be unable or
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unwilling to remove or comply with and such objection or requisition shall

be insisted on it shall be lawful for the vendor or his solicitor (whether he
shall have attempted to removeBwbjection or to comply with such

requisition or not and notwithstanding any negotiation or litigation in

respect of the same) at any time by notice in writing to annul the sale and
within 1 week after giving such notice to repay the purchaser the arabunt

his purchase money or so much thereof as shall have been paid in full
satisfaction of all claims and demands whatsoever by the purchaser and also
to return all unpaid acceptances given by the purchaser but without any
interest costs or damages of amgckiption.

5. If any mistake be made in the description or area of the property or if any
other error whatsoever shall appear in the particulars of the property such
mistake or error shall not annul the sale; but a compensation or equivalent
to be settledy 2 referees mutually appointed in writing or their umpire
shall be given or taken as the case may require. The party discovering such
mistake or error to give notice in writing thereof to the other party within
7 days after such discovery and each paitiiin 7 days after such notice
shall appoint in writing a referee and if either party shall refuse to appoint a
referee within the term above specified the referee of the other party alone
may proceed in the matter and make a final decision. If 2 referee
appointed they are to nominate an umpire in writing before they enter upon
the business and the decision of such referee or umpire as the case may be
shall be final.

6. If the purchaser shall fail to comply with the above conditions or shall not
pay the whole of the deposit or shall not give the acceptances or notes
provided for by the contract or shall not duly pay the same or any of them
his deposit money or so much thereof as shall have been paid shall be
actually forfeited to the vendor who shadl &t liberty without notice to
rescind the contract and to-sell the property bought by the purchaser by
public auction or private contract and the deficiency (if any) in price
occasioned by such sale together with all expenses attending the same shall
immediately be made good by the defaulter at this present sale and in case
of nonpayment the amount of such deficiency and expenses shall be
recoverable by the vendor as and for liquidated damages and it shall not be
necessary previously to tender a transb the purchaser or the vendor may
deduct and retain such deficiency and expenses out of the amount of any of
the beforementioned acceptances or notes which shall then have been paid
re-paying unto such defaulter withindays after the completion did sale
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the residue of such amount but without any interest and returning without
any unnecessary delay any then unpaid acceptances or notes.

7. That the vendor will upon due payment of the full amount of purchase
money sign a transfer of the propertytie purchaser such transfer to be
prepared by and at the expense of the purchaser.

8. That the purchaser shall pay or bear the expense of all stamp duties on or in
respect of the acceptances or notes provided for by the contract and of the
transfer to him.

9. The vendor shall not at any time be required by any purchaser or purchasers
at the present sale to join in erecting any dividing fence upon any part of the
land sold or offered for sale nor shall the vendor be liable at any time to
contribute towards thexpense of erecting any such dividing fence whether
the land now offered for sale be sold or not; but this condition shall not
prejudice or affect the rights of purchasers as to dividing fences as between
themselves and all other parties except the vendo

[Twentysixth Schedule amended by N3 of 1965 s3.]

[Twenty:seventh Schedule repealed by R of 1909 s2.]
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Twenty-eighth Schedule
[Section81B]
Application to Register a Crown lease underThensfer of Land Act893
To the Registrar of Tidls—

I (insert name, address, and occupation) hereby apply to have the land
hereinafter described brought under the operation ofithesfer of Land
Act1893 And | declare—

1. That | am the lessee (or mortgagee or as the case may be) of a Crown lease
of all that.

2. That there are no documents or evidences of title affecting such land in my
possession or under my control other than those included in the Schedule
hereto.

3. That | am not aware of any mortgage or encumbrance or sublease affecting
the s&d land or that any other person has any estate or interest therein at law
or in equity (if there are any add other than as follows and set the same
forth).

Dated this day of 20
Made and subscréal at in the presence 6f

[The applicant, if in the State, to sign before the Registrar, an Assistant
Registrar or any person who, under @eths, Affidavits and Statutory
Declarations AcR005 is an authorised witness for affidavit made in the

State; if out of the State, to sign before any person who, under that Act, is an
authorised witness for an affidavit made out of the State.]

Schedule of Documents referred to

[Twenty-eighth Schedule inserted by Nd@. of 1909 s19 (as
amended by Nd.7 of 1950 s75); amended by No. 24 of 200%8.]

[Schedule titled The Last Schedule repealed bylN@f 1950 s74.]
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Notes

This is a compilation of th&ransfer of Land Act 1898nd includes the

amendments made by the other written laws referred to in the following'tile
The table also contains information about any reprint.

Compilation table

Short title Number Assent Commencement
and year
The Transfer of Land 1893 13Jan1893 13Janl1893
Act1893" (56 Vict.
No. 14)
Transfer of LandAct1893 1896 270ct1896 270ct1896
Amendment A&896™° (60 Vict.
No. 22) (as
amended by
No. 17 of
1950 s.75)

Criminal Code Actl902
s.3

Transfer of Land Act
Amendment Act902"°

Stamp Act Amendment
Act1905s.20

Licensed Surveyors
Act1909s.28 and29

Transfer of Land Act
Amendment Act909*°

1902 (1 &2 19Feb1902
Edw. VII
No. 14)

1902

(2 Edw. VII
No. 10) (as
amended by
No. 17 of
1950 s.75)

20 of 1905
(5 Edw. VII
No. 20)

25 of 1909
(9 Edw. VII
No. 21)

54 of 1909
(9 Edw. VII
No. 50) (as
amended by
No. 28 of
1944 s 3;
No. 17 of
1950 s.75)

18 Nov 1902

23Dec1905

290ct1909

21 Dec1909

1 May 1902 (sees. 2 and3)

18Nov 1902

1Jan1906 (sees.2)

1Jan1910 (sees.1)

2 May 1910 (sees. 1 and
Gazetted Mar 1910 p.649)
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Short title Number Assent Commencement

and year
Transfer of Land Act 260f 1911 16Feb1911 16Feb1911
Amendment Ac&t911" (1 Geo.V

No. 37) (as

amended by

No. 17 of

1950 s.75)
Transfer of Land Act 32 0f1917 11Dec1917 11Dec1917
Amendment Adt917 (8 Geo.V

No. 13)
Transfer of Land Act 30 0f 1920 31Dec1920 31Dec1920
Amendment Act920 (11Geo.V

No. 30)
Transfer of Land Act 50f 1925 24Sepl925 24Sepl925
Amendment Adt925 (16 Geo.V

No.5)
Transfer of Land Act 14 of 1929 300c¢t1929 300ct1929
Amendment Ac&929™ (20Geo.V

No. 12) (as

amended by

No. 17 of

1950 s.75)
Transfer of Land Act 42 of 1929 31Dec1929 31Dec1929
Amendment Act929 (20 Geo.V
(No.2) ™ No. 41) (as

amended by

No. 17 of

1950 s.75)
Transfer of Land Act 23 0f 1939 22Nov 1939 22Nov 1939
Amendment Ac&939" (3Geo.VI

No. 23)
Transfer of Land Act 28 of 1944 23Dec1944 23Dec1944
Amendment A&944™ (8and 9

Geo.VI

No. 28) (as

amended by

No. 17 of

1950 s.75)
Transfer of Land Act 6 of 1946 13 Nov 1946 13Nov 1946
Amendment Act946 ' (10 Geo.VI

No. 6)
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Short title Number Assent Commencement
and year
Transfer of Land Act 21 0f 1946 14Jan1947 14Janl947
Amendment Act946 (10 and 11
(No.2) Geo.VI
No. 21)
Transfer of Land Act 17 of 1950 29Nov 1950 16 Mar 1951 (sees.2 and
Amendment A&950"® (14 GeoVI Gazettel 6 Mar 1951 p.567)
No. 17)

Reprint of The Transfer of Land Actl893approved 7Mar 1951 in Vol. 5 of Reprinted
Acts (includes amendments listed above except those ifrtresfer of Land Act
Amendment Acd950

Limitation Act1935 350f 1935 14Janl1955 Relevant amendments (see
s.48A(1) (26 GeoV s.48A and Second Sckt) took
No. 35) effect on IMar 1955 (see
(as amendec No. 73 of 1954 s2 andGazette
by No.73 of 18 Feb1955 p.343)
1954 s8)
Transfer of Land Act 90f1959  25Sepl959 25Sepl959
Amendment Acdt959 (8 Eliz. Il
No.9)

Reprint of The Transfer of Land Actl893approved 5Jul 1962 in Vol. 16 of Reprinted
Acts (includes amendments listed above)

Decimal Currency 113 of 1965 21 Dec1965 Act other than s4-9:

Act1965 21Dec1965 (see 2(1));
S.4-9: 14Feb1966 (see 2(2))

Transfer of Land Act 28 0f 1969 16 May 1969 16 May 1969

Amendment A&969

Transfer of Land Act 88 0f 1969 17 Nov 1969 17 Nov 1969

Amendment Act

(No.3) 1969

Untitled regulations published Bazette24 Feb1970 24 Feb1970
p. 51645

Untitled regulations published Bazette8 Feb1972 8 Feb1972
p.244

Transfer of Land Act 14 0of 1972 25May 1972 25May 1972

Amendment A&972

Metric Conversion 940f 1972 4Decl972 Relevant amendments (see F
Act1972 Sch.?) took effect on

10Janl1974 (see s4(2) and
Gazetter Dec1973 p.4490)
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Short title Number Assent Commencement
and year

Reprint of The Transfer of Land Actl893approved 7Jul 1975(includes amendments
listed above)

Acts Amendment (Land 56 of 1978 6 Sepl1978 1Jull979 (sees.2 andGazette

Valuers) Actl978Pt. | 22Jun1979p. 1677)

and Il

Companies 10 0f 1982 14May 1982 1Jul1982 (sees.2(1) and
(Consequential Gazette25Jun1982 p.2079)
Amendments) Ad982

s.28

Acts Amendment (Land 126 of 1987 31Dec1987 16 Sepl1988 (see K and
Administration) Actl987 Gazettel 6 Sep1988 p.3637)
Pt.VII

Reserves and Land 57 0f 1991 17Dec1991 17Dec1991 (see )

Revestment Adi991s.22

Financial Administration 6 of 1993 27 Aug 1993 1Jul1993 (sees.2(1))
Legislation Amendment
Act1993s.11 andl12

Acts Amendment (Public 32 0f 1994 29Jun1994 1 0Oct1994 (sees.2 and

Sector Management) Gazette30 Sepl1994 p.4948)
Act1994s.18

Locd Government 14 0f 1996 28Junl1996 1Jull996 (sess.2)
(Consequential

Amendments) Ad996

s.4

Transfer of Land 81 0f 1996 14 Nov 1996 Act other than s65(1) (to the
Amendment Ac&996* & ** extent that it refers to $0(4)

and (5c¢) ottheprincipal Act),
28,30, 37,42, 737, 81,
98,134, 140 and 141:

14 Nov 1996 (see 2(1));
balance: Feb1997 (sees.2(2)
and (3) andsazette
31Jan1997 p.613)

Reprint of the Transfer of Land Actl893as at 13May 1997(includes amendments
listedabove)

Acts Amendment (Land 31 of 1997 30ct1997 30Mar 1998 (sees.2 and

Administration) ActL997 Gazette27 Mar 1998 p.1765)
Pt.60% %1
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Short title Number Assent Commencement
and year

Statutes (Repeals and 10 0of 1998 30Apr1998 30Apr 1998(sees.2(1))
Minor Amendments)
Act(No. 2) 1998.69

Transfer of Land 3 of 1999 25Mar 1999 1Junl1999 (see.2 and
Amendment A&999 Gazettel1l May 1999 p.1905)
Acts Amendment and 26 0f 1999 29Junl1999 1 Jul1999 (see.2 andGazette
Repeal (Financial Sector 30Jun1999 p.2905)

Reform) ActLl999s.106

Reprint of the Transfer of Land Act1893as at 23Jul 1999(includes amendments liste:
above)

Statutes (Repeals and 24 0of 2000 4Jul2000 4 Jul2000 (sess.2)
Minor Amendments)
Act2000s.42

Forest Products A@000 34 0f2000 100ct2000 16 Nov 2000 (sees.2 and

s.72 Gazettel5 Nov 2000 p.6275)
Land Administration 59 of 2000 7 Dec2000 10Apr 2001 (sees.2(2) and
Amendment AQ000s.51 Gazettel 0 Apr 2001 p.2073)

Reprint of the Transfer of Land Act1893as at 9Feb 2001 (includes amendments listec
above except those in thand Administration Amendment AQ00

Corporations 10 of 2001 28Jun2001 15Jul2001 (see £ and
(Consequential Gazette29 Jun2001 p.3257
Amendments) A@001 and Cwilth.Gazettel3 Jul 2001
s.220 No. S285)
Taxation Administration 45 of 2002 20Mar 2003 1 Jul2003 (see £(1) and
(Consequential Gazette27 Jun2003 p.2383)
Provisions) AcR002s.25
Transfer of Land 6 of 2003  25Mar 2003 Act other thars.43, 46, 56, 57,
Amendment A@003 74, 8682: 3May 2003 (see &
s.4-84% andGazette2 May 2003

p. 1491);

s.74, 8082: 6Sep2004 (see
S.2 andGazette2 Sep2004

p.3821)
Acts Amendment (Equality 28 of 2003 22 May 2003 1 Jul2003 (see  andGaztte
of Status) AcR003s.129 30Jun2003 p.2579)
Acts Amendment (Carbon 56 of 2003 290ct2003 24 Mar 2004 (see £ and
Rights and Tree Gazette23 Mar 2004 p.975)
Plantation Agreements)
Act2003Pt.5
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Short title Number Assent Commencement

and year
Contaminated Sites 60 of 2003 7 Nov 2003 1 Dec2006 (see f and
Act2003s.100 Gazette8 Aug 2006 p.2899)
Acts Amendment and 65 of 2003 4 Dec2003 1Jan2004 (see L andGazette
Repeal (Courts and Legal 30Dec2003 p.5722)

Practice) Act2003s.120

Statutes (Repeals and 74 of 2003 15Dec2003 15Dec2003 (see )
Minor Amendments)
Act2003s.120

Courts Legislation 59 of 2004 23 Nov 2004 1 May 2005 (see £ and
Amendment and Repeal Gazette31 Dec2004 p.7128)
Act2004Pt.20 Div. 2

Criminal Procedure and 84 of 2004 16 Dec2004 2 May 2005 (see £ and

Appeals (Consequential ar Gazette31 Dec2004 p.7129
Other ProvisionsAct 2004 (correction inGazette
s.78 7 Jan2005 p.53))

Reprint 7: The Transfer of Land Act1893as at 6May 2005(includes amendments liste
above except those in tl@mntaminated Sites A2D03

Oaths, Affidavits and 24 of 2005 2Dec2005 1Jan2006 (see L andGazette
Statutory Declarations 23Dec2005 p.6244)
(Consequential

Provisions) AcR005s.63

Planning and 38 0of 2005 12Dec2005 9 Apr 2006 (see £ and
Development Gazette21 Mar 2006 p.1078)

(Consequential and
TransitionalProvisions)
Act2005s.15

Land Information 60 of 2006 16 Nov 2006 1Jan2007 (see £(1) and
Authority Act2006 GazetteB Dec2006 p.5369)
s.103118

Financial Legislation 77 of 2006 21 Dec2006 1Feb2007 (see £(1) and
Amendment and Repeal Gazettel9 Jan2007 p.137)

Act2006s. 42

Reprint 8: The Transfer of Land Act1893as at 15Jun 2007 (includes amendments
listed above)

Petroleum Amendment 35 0f2007 21 Dec2007 19Jan2008 (see 2(b) and
Act2007s. 106 Gazettel 8 Jan2008 p.147)

12 On the date as at which this compilation was prepared, provisions referred to in

the following table had not come into operation and were therefore not included in
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this compilaton. For the text of the provisions see the endnotes referred to in the

table.
Provisions that have not come into operation

Short title Number Assent Commencement

and year
Transfer of Land 6 of 2003 25Mar 2003 To be proclaimed (see 2)
Amendment A@Q003s.43, (as amendec
46, 56 and 57° by No.60 of

2006 s164)

Acts Amendment (Justice) 5 of 2008 31 Mar 2008 To be proclaimed (see 3(d))
Act2008Pt.24*

2 Repealed by theand Act1933which was repealed by theand Administration
Act1997.

3 ThelLand Valuers Licensing Ad978came into operation onJuly 1979.
4 TheTransfer of Land Amendment A8Q96s.6(2) reads as follows:

(2) Sectionl0 of the principal Act as it was in effect immediately
before the commencement of subsec{ibncantinues to have
effect in relation to any document or its duplicate and to any
memorandum or entry that was sealed, signed, or initialled before
that commencement.

° TheActs Amendment (Land Administration) ABB7s.93(2) reads as follows:

(2) If the alienation of Crown land has resulted in the delivery of the
grant in fee simple to the Registrar under secti®nf the
principal Act, but the Registrar has not created and registered a
certificate of title for the land under that section before the
commencement of this section, that creation and registration may
be completed as if that section had not been repealed.

6 TheActs Amendment (Land Administration) A8B7s.94(2) reads as follows:

(2) Sectionl9 of the principal Act continues &pply to each grant in
fee to 2 or more persons in joint tenancy for any public purpose,
which grant was in existence immediately before the repeal of that
section, as if that section had not been repealed.
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10

11

12

13

14

15

16

Repealed by th&rustees Ac1962
TheTransfer of Land Amendment A996s. 37(3) reads as follows:

(3) Section65 of and the Ninth Schedule to the principal Act as in
force immediately before the commencement of subseftijon
continue to apply to all transfers, leases and certificatédepiit
effect before that commencement on which an easement was
marked in accordance with those provisions.

Under thePublic Sector Management At994departments may be changed. At
the date of this compilation the department of the Public Service principally
assisting in the administration of tleansfer of Land Act893(formerly the
Department of Lands and Surveys) is known as the Western Austratian
Information Authority.

TheActs Amendment (Land Administration) ABB7s.104(2) reads as follows:

(2) Alease of Crown land (not being a Crown lease) granted before
the commencement of this section, which lease would have been
valid had itbeen granted as a lease undertiied Administration
Act 1997, is validated by force of this subsection and is to be
treated as if it were a lease registered under se81iQnof the
principal Act as amended by this Act.

Repealed by thBroperty LawAct 1969

In respect of matters arising afteddnuaryl991, the operation of tHtéompanies
(Western Australia) Code subject to the provisions of Divisi@of Partl3 of

the Corporations (Western Australia) AE99Q That Division contains a nurab

of transitional provisions that can affect how references to former laws may be
read. The Code and Corporations Law were superseded Bptherations

Act 2001 0of the Commonwealth on 1512001.

Superseded by tHeompanies (Applications of LawsgtA981which was
superseded by theorporations (Western Australia) At®9Q See also note2.

Now known as th&ransfer of Land Act893 short title changed (see note under
s.1).

This Act is to be read as one with thensfer of Land Act893as amended by
theTransfer of Land Act Amendment A85Q

This Act is to be read as one with fhieansfer of Land Act893as amended by
the Transfer of Land Act Amendment A&44(No. 28 of 1944) s3 and the
Transfer of Land Act Amendment A&50(No. 17 of 1950) s75.
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17

18

19

20

21

The purported amendment by fheansfer of Land Act Amendment A850 s.75
is not included because the section it sought to amend had already been amended

by s.32.
TheTransfer of Land Act Amendment A@50provides as fdbws:

75. Revision of certain of the provisions of the amending Acts

(1) By way of revision, for the purpose of reprinting, the provisions of
the amending Acts are amended to the extent specified in the

Schedule to this Act.

(2) The provisions of théast preceding subsection shall not be
construed so as to affect the provisions ofAheendments

Incorporation Act1938

Sectiord8A and the Second Schedule were inserted biithgation Act

Amendment Act954s.8.

The Schedule to theetric Conversion Acll972was redesignated as the First

Schedule by th#letric Conversion Act Amendment A&73
TheTransfer of Land Amendment A&96s.152 reads as follows:

152. Savings and transitional in relation to the assurance fund

(1) Inthis ®ction—

i ¢ o mme n c meamasithe day on which sectibmof this Act

comes into operation.
(2 The account <called the

assurance

commencement is to be closed on commencement and the money
that is in the account at the time whée account is being closed

is to be credited to the Consolidated Fund.

(83) Subsectior{2) does not affect or prejudice the application of the
Interpretation Actl984but a right, obligation or liability of, or in
respect of, the assurance fund subsisting immediately before
commencement becomes, on commencement, a right, obligation
or liability of, or in respect of, the State in accordance with Part Xl

or XII of the piincipal Act, as the case requires.
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%22 The amendment in tHeinancial Legislation Amendment and Repeal 2a6s. 4

to amend s190 is not included because the section had been replacedlianthe
Information Authority Ac2006s.115.

3 On the datas at which this compilation was prepart Transfer of Land

Amendment AQ003s.43, 46, 56 and 5Aad not come into operation. Thead as

follows:
43, Section136A amended
Sectionl 36 A i s amended 1b6y6 doerl elt6i6nAg” “asnedct i on
insertinginstead—
“ I1see6be(tli)oon 166 A(1) or 166C(2)(a)
46. Section138 amended
Section138 is amended as follows:
@ by inserting after “any transfer?”
(including a disposition statement accompanying an application
under sectiori66C)
(b) by deleting “think” and inserting ins
“ thinks "o
56. Section166C inserted

After section166B the following section is inserted

166C.  Alternative application (using disposition statements) for new
certificates of title on subdivision of land between existing
owners

(1) Notwithstanding sectioh66 but subject to subsectiofy and (6)
where land under the operation of this Aet

(a) comprises 2 or more parcels not having the same
proprietor for all the parcels; or

(b) is held by 2 or more proprietors as joint tenants or as
tenants in common,

and the proprietors of the freehold inthe land {ther opr ) et or s o
wish to subdivide the land between themselves only, they may

apply to the Registrar under this sectiostéad of applying under
sectionl66, for the creation and registration of new certificates of

title for the land.
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(2) An application under this section shall be in an approved form
and—

(&) shall be made in relation to a plan or diagram of the
proposed subdivision that
(i) is lodged or deposited with the Authority;
(i)  is prepared in accordance with any relevant
regulations made under this Act or thieensed
Surveyors Ac1909
(i) contains, or is accompanied by a document that
contains, such information, certificates and
consents as are prescribed in the regulations; and
(iv) is signed by or on behalf of the inspector of
plans and surveys referred to in sectl&3 as
being in orer for dealings with or without
conditions;
(b) shall be accompanied by a disposition statement
(i) thatisin an approved form; and
(i)  inwhich is set out the amount of any
consideration passing between any of the
proprietors of the freehold imé¢ land in
consideration for the subdivision;

(c) shall be accompanied by a document that contains such
information, certificates and consents as are prescribed in
the regulations;

(d) shall be accompanied by such documents as the Registrar
determines i@ necessary to satisfy any conditions before
the plan or diagram referred to in subsec{@)ta) is in
order for dealing; and

(e) shall be accompanied by the prescribed fee.

(3) A disposition statement accompanying an application under this
section isa request to the Registrar to endorse the new certificates
of title for the land that is the subject of the application and, if
applicable, to take such other action in relation to the Register or
any graphic as is required, to give effect to the extenmtiged for
in regulations to any of the following-

(a) the disposal of the land or interests in the land to, or the
vesting of the land or interests in the land in, the State of
Western Australia, a public authority or a local
government;

(b) the allccation of lots on the plan or diagram referred to in
subsectior{2)(a) between the proprietors;
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(c) the allocation of other registered interests and caveats
affecting the land to lots (or part lots as shown on a
graphic) on the plan or diagram referredrto
subsectior{2)(a);

(d) the attachment or discharge of other registered interests
and caveats affecting the land to or from lots (or part lots
as shown on a graphic) on the plan or diagram referred to
in subsectiorf2)(a).

(4) Section166(3) and (6) jpply to an application under this section as
if the references to the plan or diagram were references to the plan
or diagram referred to in subsecti®)(a) and the Registrar may
endorse the new certificates of title for the land that is the subject
of the application and take such other action in relation to the
Register or any graphic as is required to give effect to the
application and requests in the disposition statement.

(5) The Registrar is not to grant an application under this sectien if

(a) theland that is the subject of the application is held by
2 or more proprietors as joint tenants; and

(b) an effect of granting the application would be to sever the
joint tenancy.

(6) The Registrar is not to grant an application under this section

unless—
(@) all the proprietors have signed the disposition statement;
and

(b) each person who has a registered interest in the land and
each caveator in relation to the land consents to the
person’s interest or caveat being all/l
with the disposition statement on the subdivision.

(7) Onregistration of the certificates of title for the land that is the
subject of an application under this sectien

(a) everylot that is enlarged or diminished under the plan or
diagram referred to inubsection2)(a) is, by operation
of law, subject to each encumbrance, caveat, notification
or memorial allocated to it in the disposition statement to
the extent provided in the disposition statement; and

(b) every such encumbrance, caveat, notificatiod
memorial is deemed to be amended accordingly.

[Section56 amended by N60 of 2006 s164.]
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57. Section167 amended
Sectionl 67 i's amended by del eting
instead—

“ , 166A or 166C

24 On the date as at which this compilation was prepanedycts Amendment

(Justice) AcR008Pt. 24 had not come into operation.réfads as follows:

Part 248 Transfer of Land Act1893amended
121 The Act amended in this Part
The amendments in thzart are to th@ransfer of Land Act893
122 Section133 amended
(1) After section133(1) the following subsection is inserted

(1a) An application to the Registrar under this section must be made in
an approved form.

(2) Section133(3 is amended as follows:

(@) by deleting paragrap(b);
(b) after each of paragrap(®), (c), (d) and (e) by

inserting—
“ and "
(3) Section133(4) is amended after paragrdphby inserting—
“ and !

(4) Section133(8) is amendelly deleting the full stop after
paragraphb) and inserting—

; or
(c) theinstrument is another property (seizure and sale)
order.

(5) Section133(11) is amended after paragrdphby inserting—

and

(6) Section133(12) is repealed and the following subsection is
inserted insteag—
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(12) If while the order has effeet-

(@) asaleable interest in respect of which the order is
registered is transferred by the registration of a Stier¥f
dealing or dherwise; or

(b) the judgment creditor applies to the Registrar for the
order to be discharged in relation to a saleable interest in
respect of which the order is registered; or

(c) onan application made to the Registrar by any person
and accompanied lie prescribed fee, the Registrar is
satisfied that—

() the judgment to which the order relates has been
satisfied; or
(i)  the order has been cancelled by the court that
issued it; or
(i)  the sale period has expired,

the Registrar must registarpartial or total discharge of the order,

as the case requires, with effect from the time when the saleable
interest was transferred, or the application was lodged, as the case
requires.

(7) Section1 33(13) is amended byjudifgl eting “the ci

doing so, andg inserting instead

there is a good reason why a sale of the saleable interest will not
occur during the sale period,

(8) Section133(14) is repealed and the following subsection is
inserted insteag—

(14) Unless the court orders otherwise, an application made under
subsectior{13) must be served e#
(@) the judgment debtor; and
(b) any other judgment creditor who has obtained the
registration of a property (seizure and sale) order in
respect of the salebginterest; and
(c) any other person who has an interest in the saleable
interest.
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(9) Section133(16) is amended by deleting “have
inserting insteae—

expire

(10) Sectionl133(17) is repealed and the following subsectis
inserted insteag—

(17) If an order, an application and the prescribed fee are lodged under
subsectior{16) before the sale period would otherwise expire

(@) the Registrar must register the order; and

(b) the registered order extends gae period from its
expiry for the period stated in the order.

123 Section138 amended

Section1 38 (1) is amended by deleting
instead—

|l odged

l odged and
124 Section139 amended

Section139(1) is amended as foWws:

(@ by deleting “Subject to the provision
succeeding subsection except in the cases provided by
sectonl42 so | ong as” —and inserting inst

“ Whil e
(b) by deleting “lodged.” and inserting i

lodged unless—
(a) subsectior(2) applies; or
(b) the instrument is a property (seizure and sale) order
within the meaning given in sectidi33; or

(¢ the instrument is a Sheriff’'s dealing
given in sectiorl33) and the matter to which the cavea
relates does not, under sectii3B(7), prevail against the
dealing; or

(d) sectionl42 applies.
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