PR

© NG

FAMILY COURT ACT 1997

(No. 40 of 1997)

ARRANGEMENT

PART 1 — PRELIMINARY

Short title

Commencement

Contents of this Act

References in section headings and definitions to
comparable provisions of the Commonwealth Family
Law Act

Definitions

Meaning of “member of family” — FLA s. 60D(2)
Meaning of “relative” — FLA s. 60D(3)

Meaning of “court”

Page

NN

11
13
13



11.
12.
13.
14.
15.
16.
17.
18.
19.

20.

21.
22.
23.
24.

25.
26.

27.
28.
29.
30.
31.
32.
33.

Family Court Act 1997

PART 2 — FAMILY COURT OF WESTERN AUSTRALIA

Division 1 — The Family Court

Family Court continued
Constitution etc. of Court

Division 2 — Judges

Appointment of Judges

Seniority

Oaths or affirmations of allegiance and office

Style and title of Judges

Salaries and allowances of Judges

Leave of Judge

Judges may continue certain superannuation schemes
Tenure of office

Judges’ Salaries and Pensions Act 1950 applies to
Family Court Judges

Next senior Judge may act if Chief Judge unable to
act, or office vacant

Acting Chief Judge

Acting Judges

Effect of acting as a Judge

Dual appointments

Division 3 — Officers of the Court and staff

Officers of the Court

Principal Registrar and Registrars may be
magistrates

Personal staff for Judges

Other Court staff

Marshal

Functions under federal jurisdiction

Functions under non-federal jurisdictions

Judicial notice of signatures

Delegation of powers to Registrars — FLA s. 37A

14
14

14
15
16
16
16
16
17
17

17

18
18
19
19
20

22

24
24
24
25
25
26
26
26



Family Court Act 1997

Division 4 — Counselling and welfare facilities

34. Counselling and welfare facilities 29

PART 3 — JURISDICTION OF COURTS AND TRANSFER,
STAYING AND DISMISSAL OF PROCEEDINGS

Division 1 — Jurisdiction of the Family Court

35. Federal jurisdiction of the Court 30

36. Non-federal jurisdictions of the Court 30

37. Principles to be applied, and matters to be
considered, by the Court in its non-federal
jurisdiction — FLA s. 43 32

Division 2 — Jurisdiction of courts of summary jurisdiction

38. Federal jurisdiction of courts of summary jurisdiction 33

39. Non-federal jurisdictions of courts of summary
jurisdiction 33

40. Functions of officers of courts of summary jurisdiction 34

Division 3 — Jurisdiction of other courts
41. Courts making family violence orders have certain

jurisdiction under this Act 35

Division 4 — Transfer, staying and
dismissal of proceedings

42. Definition 35
43. Transfer of proceedings from courts of summary
jurisdiction in certain cases — FLA s. 69N 35
44. Transfer of proceedings to another court
— FLA s. 45(2) 37
45, Stay or dismissal of proceedings 37

46. Orders on transfer or staying proceedings 37



47.
48.
49.
50.

51.

52.

53.

54.

55.
56.

57.
58.

59.
60.

61.
62.

63.

64.

65.

Family Court Act 1997

PART 4 — PRIMARY DISPUTE RESOLUTION

Division 1 — Introductory

Interpretation — FLA s. 14E

Object of Part — FLA s. 14

Duty of courts — FLA s. 14F

Duty of legal practitioners — FLA s. 14G

Division 2 — Counselling

Request for counselling — request to Court but no
proceedings

Request for counselling — request made through
Court — FLA s. 62C

Request for counselling — where made direct to a
family and child counsellor — FLA s. 62D

Court to direct or advise people to attend counselling
— FLA s. 16A

Provision of certain documents — FLA s. 62H

Oath or affirmation of secrecy — FLA s. 19(1)

Division 3 — Mediation

Request for mediation — FLA s. 19A

Request for mediation — where made direct to a
family and child mediator — FLA s. 19AA

Court may refer matters for mediation — FLA s. 19B
Court to advise people to attend mediation
— FLA s. 19BA

Advice about mediation — FLA s. 19J

Oath or affirmation by court or community mediator
— FLA s. 19K

Protection of family and child mediators
— FLA s. 19M

Division 4 — Miscellaneous

Admissions made to counsellors, mediators etc.
— FLA s. 19N

Advertising in Court registry of counselling and
mediation services — FLA s. 19Q

39
39
40
40

40
40
41
41

41
42

42

43
43

44
44

45

45

45

47



66.

67.
68.
69.
70.

71.

72.

73.

74.
75.

76.

77.
78.

79.
80.

Family Court Act 1997

PART 5 — CHILDREN
Division 1 — Introductory

Object of Part and principles underlying it
— FLA s. 60B

Division 2 — Parental responsibility

What this Division does — FLA s. 61A

Meaning of “parental responsibility” — FLA s. 61B
Each parent has parental responsibility (subject to
court orders) — FLA s. 61C

Parenting orders and parental responsibility
— FLA s. 61D

Appointment and responsibilities of guardian

Division 3 — Counselling etc.

Conferences with family and child counsellors or
welfare officers — FLA s. 62F

Reports by family and child counsellors and welfare
officers — FLA s. 62G

Division 4 — Parenting plans

What this Division does — FLA s. 63A

Parents encouraged to reach agreement
— FLA s. 63B

Meaning of “parenting plan” and related terms
— FLA s. 63C

Parenting plans may include child support provisions
Parenting plan may not be varied, but may be
revoked, by further agreement — FLA s. 63D
Registration in a court — FLA s. 63E

Child welfare provisions of registered parenting
plans — FLA s. 63F

48

48
49

49

49
50

51

53

54

54

54
55

56
56

57



81.

82.

83.
84.

85.

86.
87.

88.
89.
90.
91.

92.

93.

Family Court Act 1997

Child maintenance provisions of registered parenting
plans — FLA s. 63G

Court’s powers to set aside, discharge, vary, suspend
or revive registered parenting plans — FLA s. 63H

Division 5 — Parenting orders — what they are

What this Division does — FLA s. 64A

Meaning of “parenting order” and related terms
— FLA s. 64B

Parenting orders may be made in favour of parents or
other persons — FLA s. 64C

Division 6 — Parenting orders other than child
maintenance orders
Subdivision 1 — Introductory
What this Division does — FLA s. 65A

Division does not apply to child maintenance
orders — FLA s. 65B

Subdivision 2 — Applying for and making parenting orders

Who may apply for a parenting order — FLA s. 65C
Court’s power to make parenting order — FLA s. 65D
Child’'s best interests paramount consideration in
making a parenting order — FLA s. 65E

General requirements for counselling Dbefore
parenting order made — FLA s. 65F

Special conditions for making residence order or
specific issues order by consent in favour of
non-parent — FLA s. 65G

Children who are 18 or over or who have married or
entered de facto relationships — FLA s. 65H

Vi

58

59

60

61

62

63

63

63
64

64

65

66

67



Family Court Act 1997

94. What happens when parenting order that is or
includes residence order does not make provision in
relation to death of parent with whom child
lives — FLA s. 65K

95. Counsellors may be required to supervise or assist
compliance with parenting orders — FLA s. 65L

Subdivision 3 — General obligations created by residence orders,
contact orders and specific issues orders

96. General obligations created by residence order
— FLA s. 65M

97. General obligations created by contact order
— FLA s. 65N

98. General obligations created by specific issues orders

that confer responsibility for a child's care, welfare
and development — FLA s. 65P

99. Court may issue warrant for arrest of alleged
offender — FLA s. 65Q

Subdivision 4 — Dealing with people who have been arrested

100. Situation to which Subdivision applies — FLA s. 65R

101. Arrested person to be brought before a court
— FLA s. 65S

102. Obligation of court where application before it to deal
with contravention — FLA s. 65T

103. Obligation of court where no application before it, but

application before another court, to deal with
contravention — FLA s. 65U

104. Obligation of court where no application before any
court to deal with contravention — FLA s. 65V

105. Applications heard as required by section 102 (2) or
section 103 (3) (b) — FLA s. 65W

Subdivision 5 — Obligations under parenting orders relating
to taking or sending children from Western Australia
to places outside Australia

106. Interpretation — FLA s. 65X

107. Obligations if residence order, contact order or care
order has been made — FLA s. 65Y

vii

67

68

69

69

69

70

71

71

72

73

74

75

75

76



108.

109.

110.

111.

112.

113.

114.
115.

116.

117.

Family Court Act 1997

Obligations if proceedings for the making of
residence order, contact order or care order are
pending — FLA s. 65Z

Obligations of owners etc. of aircraft and vessels if
residence order, contact order or care order made
— FLA s. 65ZA

Obligations of owners etc. of aircraft and vessels if
proceedings for the making of residence order, contact
order or care order are pending — FLA s. 65ZB
General provisions applicable to sections 109 and
110 — FLA s. 65ZC(1) and (2)

No double jeopardy — FLA s. 65ZC(3)

Division 7 — Child maintenance orders
Subdivision 1 — What this Division does

What this Division does— FLA s. 66A and
interpretation

Subdivision 2 — Objects and principles

Objects — FLA s. 66B

Principles: parents have primary duty to
maintain — FLA s. 66C

Principles: when step-parents have a duty to
maintain — FLA s. 66D

Subdivision 3 — Relationship with Child Support
(Assessment) Act
Child maintenance order not to be made etc. if

application for administrative assessment of child
support could be made — FLA s. 66E

viii

77

78

79

81
82

82

83

83

84

84



118.

119.

120.

121.

122.

123.

124.

125.

126.
127.
128.

129.
130.

131.

132.

Family Court Act 1997

Subdivision 4 — Applying for and making child
maintenance orders

Who may apply for a child maintenance order
— FLA s. 66F

Court's power to make child maintenance order
— FLA s. 66G

Approach to be taken in proceedings for child
maintenance order — FLA s. 66H

Matters to be taken into account in considering
financial support necessary for maintenance of
child — FLA s. 66J

Matters to be taken into account in determining
contribution that should be made by party
etc. — FLA s. 66K

Children who are 18 or over — FLA s. 66L

When step-parents have a duty to maintain
— FLA s. 66M

Determining financial contribution of
step-parent— FLA s. 66N

Subdivision 5 — Other aspects of court powers

General powers of court — FLA s. 66P

Urgent child maintenance orders — FLA s. 66Q
Modification of child maintenance orders
— FLA s. 66S

Subdivision 6 — When child maintenance orders stop
being in force

Effect of child turning 18 — FLA s. 66T

Effect of death of child, person liable to pay or person
entitled to receive — FLA s. 66U

Effect of adoption, marriage or entering into a de
facto relationship — FLA s. 66V

Subdivision does not affect recovery of arrears
— FLA s. 66W

85

86

86

87

88

90

91

92

92
93

94

97

97

98

98



133.

134.
135.

136.
137.
138.
139.
140.

141.

142.
143.

144,
145.

146.

147.

148.

149.
150.

151.

Family Court Act 1997

Division 8 — Other matters relating to children
Subdivision 1 — What this Division does

What this Division does — FLA s. 67A

Subdivision 2 — Father’s liability to contribute towards
child bearing expenses if not married to mother

Definitions — FLA s. 60D(1)

Father liable to contribute towards maintenance and
expenses of mother — FLA s. 67B

Matters to be taken into account in proceedings
under Subdivision — FLA s. 67C

Powers of court in proceedings under Subdivision
— FLA s. 67D

Urgent orders — FLA s. 67E

Who may institute proceedings — FLA s. 67F

Time limit for institution of proceedings
— FLA s. 67G

Orders for, and unspent, child bearing expenses

Subdivision 3 — Location and recovery of children

Interpretation — FLA s. 67H

Meaning of “location order” and “State information
order” — FLA s. 67J

Who may apply for a location order — FLA s. 67K
Child’'s best interests paramount consideration in
making a location order — FLA s. 67L

Provisions about location orders, other than State
information orders — FLA s. 67M

Provisions about State information orders
— FLA s. 67N

Information provided under location order not to be
disclosed except to limited persons — FLA s. 67P
Meaning of “recovery order” — FLA s. 67Q

How recovery orders authorize or direct people
— FLA s. 67R

How recovery orders to stop and search etc. name or
describe vehicles, places etc. — FLA s. 67S

X

98

99
100
100
101
103
103

103
104

105

106
106

107

107

108

110
111

112

113



152.
153.
154.

155.
156.

157.

158.
159.

160.

161.

162.
163.

164.

165.

166.

Family Court Act 1997

Who may apply for a recovery order — FLA s. 67T
Court’s power to make recovery order — FLA s. 67U
Child’'s best interests paramount consideration in
making a recovery order — FLA s. 67V

Duration of recovery order — FLA s. 67W

Persons not to prevent or hinder taking of action
under recovery order — FLA s. 67X

Obligation to notify persons of child’'s return
— FLA s. 67Y

Subdivision 4 — Allegations of child abuse

Meaning of “Registrar”

Where party to proceedings makes allegation of child
abuse — FLA s. 67Z

Where member of the Court personnel, counsellor or
mediator suspects child abuse etc. — FLA s. 67ZA

No liability for notification under section 159
or 160 — FLA s. 67ZB

Subdivision 5 — Other orders about children
Orders relating to welfare of children — FLA s. 67ZC
Orders for delivery of passports — FLA s. 67ZD

Division 9 — The best interests of children and the
representation of children
Subdivision 1 — What this Division does

What this Division does — FLA s. 68D

Subdivision 2 — Determining the best interests of a child

Proceedings to which Subdivision applies
— FLA s. 68E

How a court determines what is in a child’'s best
interests — FLA s. 68F

Xi

113
113

114
114

114

115

115

116

116

118

119
119

119

120

120



167.

168.

169.

170.

171.

172.

173.
174.
175.

176.

177.

178.

Family Court Act 1997

How the wishes of a child are expressed
— FLA s. 68G
Children not required to express wishes
— FLA s. 68H
Informing court of relevant family violence orders
— FLA s. 68J
Court to consider risk of family violence
— FLA s. 68K

Subdivision 3 — Separate representation of children

Court orders for separate representation
— FLA s. 68L
Order that child be made available for examination
— FLA s. 68M

Division 10 — Family violence
Subdivision 1 — Introductory
What this Division does — FLA s. 68N

Interpretation — FLA s. 68P
Purposes of Division — FLA s. 68Q

Subdivision 2 — Where an order under this Act about contact

is inconsistent with a family violence order

Section 177 contact orders prevail over inconsistent
family violence orders — FLA s. 68S(1)

Court's obligations where it makes an order for
contact that is inconsistent with a family violence
order — FLA s. 68R

Application for declaration of extent to which s. 177
contact order is inconsistent with a family violence
order — FLA s. 685(2) and (3)

Xii

122

122

123

123

124

124

125
125
126

127

127

130



Family Court Act 1997

Subdivision 3 — Powers etc. of a court making a family violence
order as to making or affecting an order under
this Act about contact

179. Definition 130
180. Variation etc. of Division 10 contact order in family

violence proceedings — FLA s. 68T 131
181. Court or relevant court to be informed of certain

orders made in family violence proceedings

— FLA s. 68T(6) 133
182. Effect of certain orders of courts whose jurisdiction

under this Act is limited to making, varying etc.
Division 10 contact orders — such orders enforceable,
but not appealable, under this Act 136

Division 11 — Proceedings, parentage presumptions
and evidence and jurisdiction as to child welfare laws

Subdivision 1 — What this Division does

183. What this Division does — FLA s. 69A 137

Subdivision 2 — Institution of proceedings

184. Certain proceedings to be instituted only under this

Act — FLA s. 69B 138
185. Who may institute proceedings — FLA s. 69C 138
186. Institution of maintenance proceedings by certain

persons — FLA s. 69D 139
187. Applicant may be in contempt — FLA s. 69F 139

Subdivision 3 — Presumptions of parentage

188. Presumptions of parentage arising from marriage

— FLA s. 69P 139
189. Presumption of paternity arising from cohabitation

— FLA s. 69Q 141
190. Presumption of parentage arising from registration of

birth — FLA s. 69R 141

Xiii



191.

192.

193.

194.
195.

196.
197.
198.
199.
200.

201.

202.

203.
204.

205.

206.
207.
208.
209.

Family Court Act 1997

Presumptions of parentage arising from findings of
courts — FLA s. 69S

Presumption of paternity arising from
acknowledgments — FLA s. 69T

Rebuttal of presumptions etc. — FLA s. 69U

Subdivision 4 — Parentage evidence

Evidence of parentage — FLA s. 69V

Orders for conducting parentage testing procedures
— FLA s. 69W

Orders associated with parentage testing orders
— FLA s. 69X

Orders directed to persons 18 or over — FLA s. 69Y
Orders directed to children under 18 — FLA s. 69Z
No liability if parent etc. consents — FLA s. 69ZA
Regulations about conducting, and reporting on,
parentage testing procedures — FLA s. 69ZB

Reports of information obtained may be received in
evidence — FLA s. 69ZC

Subdivision 5 — Child welfare laws not affected

Child welfare laws not affected — FLA s. 69ZK

Division 12 — State and Territory orders
relating to children

Interpretation — FLA s. 70B

Registration of State child orders — FLA s. 70C
and 70D

Effect of registration — FLA s. 70E

PART 6 — INTERVENTION

Intervention by Attorney General — FLA s. 91
Intervention by Director-General — FLA s. 91B
Intervention by other persons — FLA s. 92
Intervention in child abuse cases — FLA s. 92A

Xiv

141

142
143

143
143
144
145
146
146
147

147

148

149

149
150

151
151
152
152



210.
211,

212,
213.
214,
215.
216.
217.
218.

219.

220.

221.

222.

Family Court Act 1997

PART 7 — APPEALS

Federal jurisdiction
Non-federal jurisdictions

PART 8 — PROCEDURE AND EVIDENCE

Proceedings generally to be in open court
— FLA s. 97

Power to give directions

Evidence of children — FLA s. 100A

Protection of witnesses — FLA s. 101

Certificates etc. of birth, death or marriage
— FLA s. 102

Admissibility of evidence after medical examination
etc. of children — FLA s. 102A(1), (2), (4) and (5)
Leave for a child to be examined medically etc.

— FLA s. 102A(3)

Assessors — FLA s. 102B

PART 9 — ENFORCEMENT OF DECREES

Enforcement of orders as to child maintenance or
child bearing expenses

Execution of instruments by order of court
— FLA s. 84

Transactions to defeat claim — FLA s. 85

154
154

156
157
157
157
158
158

159
160

161

161
162

PART 10 — SANCTIONS FOR FAILURE TO COMPLY WITH

223.

224,
225.

ORDERS; AND CONTEMPT OF COURT
Division 1 — Interpretation

Meaning of “order under this Act” as it applies to
particular courts — FLA s. 112AA

Meaning of “contravene an order” — FLA s. 112AB
Meaning of “reasonable excuse for contravening an
order” — FLA s. 112AC

XV

163
165

166



Family Court Act 1997

Division 2 — Sanctions for failure to comply with orders

226. Sanctions for failure to comply with orders

— FLA s. 112AD 167
227. Sentences of imprisonment — FLA s. 112AE 170
228. Recognizances — FLA s. 112AF 171
229. Sentencing alternatives — FLA s. 112AG 172
230. Failure to comply with sentencing alternative

imposed under s. 226 (3) (d) — FLA s. 112AH 174
231. Variation and discharge of orders — FLA s. 112AK 177
232. Relationship between Division and other laws

— FLA s. 112AM 178
233. Division does not affect enforcement of child

maintenance orders etc. — FLA s. 112A0 179

Division 3 — Contempt

234, Contempt — FLA s. 112AP 179

PART 11 — INJUNCTIONS

235. Injunctions — FLA s. 68B 181
236. Powers of arrest where injunction breached
— FLA s. 68C and s. 114AA 182

PART 12 — MISCELLANEOUS

237. Costs — FLA s. 117 185
238. Reparation for certain losses and expenses relating to

children — FLA s. 117A 186
239. Interest on moneys ordered to be paid — FLA s. 117B 187
240. Offers of settlement — FLA s. 117C 188
241, Ex parte orders 189
242, Frivolous or vexatious proceedings — FLA s. 118 189
243. Restriction on publication of court proceedings

— FLAs. 121 190
244, Rules 195
245, Regulations 199
246. Repeal 200
247, Transitional and savings 200

XVi



Family Court Act 1997

SCHEDULE 1 — OATH AND AFFIRMATION OF ALLEGIANCE;

N =

B ©ow®

OATH AND AFFIRMATION OF OFFICE

SCHEDULE 2 — TRANSITIONAL AND SAVINGS

Definitions

Interpretation Act 1984 applies

Persons holding offices under, or employed or
engaged for purposes of, the repealed Act

Setting aside of orders made under repealed s. 30
altering property interests

Treatment of orders as to custody, guardianship,
access or maintenance or other payments

Treatment of applications for orders as to custody,
guardianship, access or maintenance or other
payments

Treatment of agreements relating to child welfare
matters

Treatment of warrants

Treatment of orders as to information

Other things done for purposes of provisions of
repealed Act

XVii

201

202
202

202

203

204

205
205
206
206

206



WESTERN AUSTRALIA

FAMILY COURT ACT 1997

No. 40 of 1997

AN ACT to continue the Family Court of Western
Australia, to repeal the Family Court Act 1975 and for
related purposes.

[Assented to 10 December 1997.]

The Parliament of Western Australia enacts as follows:
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PART 1 — PRELIMINARY

Short title
1. This Act may be cited as the Family Court Act 1997.

Commencement

2. The provisions of this Act come into operation on such day as
is, or days as are respectively, fixed by proclamation.

Contents of this Act
3. This Act —

(@) provides for the Family Court of Western Australia
and for certain other State courts to exercise the
federal jurisdiction invested in them by or under the
Family Law Act 1975 of the Commonwealth;

(b) provides for the Family Court of Western Australia
and for certain other State courts to exercise the
non-federal jurisdictions conferred on them by or
under this Act; and

(c) provides for the Family Court of Western Australia to
exercise jurisdiction under any other written law, or
for the purposes of any other Commonwealth law.

References in section headings and definitions to
comparable provisions of the Commonwealth Family
Law Act

4. Without limiting section 32 (2) of the Interpretation
Act 1984, a reference to “FLA” followed by a section
designation —

(@) in the heading to a section of this Act is a reference to
the section of the Family Law Act 1975 of the
Commonwealth with which the section in this Act is
comparable; or
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(b) immediately before a definition in this Act is a
reference to the section in the Family Law Act 1975 of
the Commonwealth containing a definition with which
the definition in this Act is comparable.

Definitions

5. In this Act, unless the contrary intention appears —

(FLA s. 60D(1))
“abuse” in relation to a child, means —

(@)

(b)

an assault, including a sexual assault, of the
child which is an offence under a law, written or
unwritten, in force in the State or Territory in
which the act constituting the assault occurs; or

a person involving the child in a sexual activity
with that person or another person in which the
child is used, directly or indirectly, as a sexual
object by the first-mentioned person or the other
person, and where there is unequal power in the
relationship between the child and the
first-mentioned person;

(FLA s. 60D(1))
“adopted”, in relation to a child, means —

(a)

(b)

a child adopted, or treated as being adopted,
under the Adoption Act 1994 if the adoption
order has not been discharged under that Act; or

a child adopted under an order which, under
section 136 or 138 of the Adoption Act 1994, is
treated as an adoption order made under that
Act;
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(FLA s. 4(2))

“approved counselling organization” means a
counselling organization approved under the Family
Law Act;

(FLA s. 4(1))
“approved mediation organization” means a mediation
organization approved under the Family Law Act;

(FLA s. 60D(1))
“birth” includes stillbirth;

“Chief Judge” means the Judge appointed under
section 11 (2) to be the Chief Judge of the Court;

“child” includes an adopted child and a stillborn child;

“child bearing expenses” means a matter in respect of
which a payment may be ordered to be made under
Subdivision 2 of Division 8 of Part 5;

(FLA s. 4(1))
“child counselling” means counselling to —

(a) discuss the care, welfare or development of a
child; or

(b) discuss, and try to resolve, differences between
persons that affect the care, welfare or
development of a child;

(FLA s. 4(1))
“child maintenance order” has the meaning given by
section 84 (5);

(FLA s. 60D(1))

“child maintenance provisions”, in relation to a
parenting plan, has the meaning given by
section 76 (5);
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“Child Support (Assessment) Act” means the Child
Support (Assessment) Act 1989 of the Commonwealth
as adopted by the Child Support (Adoption of Laws)
Act 1990;

(FLA s. 60D(1))

“child welfare law” means this Act, the Adoption
Act 1994, the Child Welfare Act 1947, the Young
Offenders Act 1994 and any other written law
providing for —

(@) the imprisonment, detention or residence of a
child; or

(b) the care, treatment and protection of a child who
has a mental illness;

(FLA s. 60D(1))
“child welfare provisions”, in relation to a parenting
plan, has the meaning given by section 76 (4);

“Commissioner of Police” means the Commissioner of
Police appointed under section 5 of the Police
Act 1892;

(FLA s. 4(2))

“community mediator” means a person referred to in
paragraph (b) of the definition of “family and child
mediator”;

(FLA s. 60D(1))
“contact order” has the meaning given by section 84 (4);

“Court” or “Family Court of Western Australia” means
the Family Court of Western Australia continued by
this Act;

“court” has a meaning affected by section 8;
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(FLA s. 4(2))

“court counsellor’” means the Director of Court
Counselling appointed under section 25 (1) (d) or any
other person appointed as a court counsellor;

(FLA s. 4(1))

“court mediator’ means a person referred to in
paragraph (a) of the definition of “family and child
mediator”;

(FLA s. 60D(1))

“de facto relationship” means the relationship between a
man and a woman who live with each other as
spouses on a genuine domestic basis although not
legally married to each other;

“Department” means the department established under
section 4 of the Community Services Act 1972;

“Director-General” means a person who is —

(a) the Director-General of the Department; or

(b) the Assistant Director-General appointed under
section 8 of the Community Services Act 1972;

(FLA s. 60D(1))
“education” includes apprenticeship or vocational training;

(FLA s. 4(1))
“family and child counselling” means any of the
following kinds of counselling —

(a) child counselling;
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(b) counselling about any matter that arises out of
proceedings under this Act and that involves —

(1) a parent of a child;
(if) achild; or
(iti) a party to the proceedings;

(FLA s. 4(2))
“family and child counsellor” means —

(@) a court counsellor;

(b) a person authorized by an approved counselling
organization to offer family and child counselling
on behalf of the organization; or

(¢) a person authorized under the Family Law Act,
or by regulations under this Act, to offer family
and child counselling;

(FLA s. 4(1))

“family and child mediation” means mediation of any
dispute that could be the subject of proceedings under
this Act and that involves —

(@) a parent of a child;
(b) achild; or
(c) a party to the proceedings;

(FLA s. 4(1))
“family and child mediator” means —

(a) a person approved by the Chief Judge as a
family and child mediator;
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(b) a person authorized by an approved mediation
organization to offer family and child mediation
on behalf of the organization; or

(c) a person, other than a person mentioned in
paragraph (a) or (b), who offers family and child
mediation;

“Family Court of Australia” means the Family Court of
Australia created by the Family Law Act;

“Family Law Act” means the Family Law Act 1975 of the
Commonwealth and includes rules, regulations and
proclamations for the time being in force under that
Act;

(FLA s. 60D(1))

“family violence” means conduct, whether actual or
threatened, by a person towards, or towards the
property of, a member of the person’s family that
causes that or any other member of the person’s
family to fear for, or to be apprehensive about, his or
her personal well-being or safety;

(FLA s. 60D(1))

“family violence order” means an order (including an
interim order) made under a law of a State or a
Territory to protect a person from family violence;

(FLA s. 60D(1))

“has” in relation to a residence order, a contact order or a
specific issues order, has the meaning given by
section 84 (8);

“income tested pension, allowance or benefit” has the
meaning given by the Family Law Act;

(FLA s. 60D(1))
“interests” in relation to a child, includes matters related
to the care, welfare or development of the child;

8
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“Judge” or “Family Court Judge” means a Judge of the
Court;

(FLA s. 60D(1))

“made in favour”, in relation to a residence order, a
contact order or a specific issues order, has the
meaning given by section 84 (7);

(FLA s. 60D(1))

“medical practitioner” means a person registered or
licensed as a medical practitioner under a law of a
State or a Territory that provides for the registration
or licensing of medical practitioners and who has
current entitlement to practise in that State or
Territory;

(FLA s. 60D(1))
“member of the family” has a meaning affected by
section 6;

“metropolitan region” means the region described in the
Third Schedule to the Metropolitan Region Town
Planning Scheme Act 1959;

“order” means an order of a court and includes a judgment
and an order dismissing an application or refusing to
make an order;

(FLA s. 60D(1))
“parentage testing order” has the meaning given by
section 195 (1);

(FLA s. 60D(1))

“parentage testing procedure” means a medical
procedure prescribed, or included in a class of medical
procedures prescribed, for the purposes of this
definition;
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(FLA s. 60D(1))
“parental responsibility” has the meaning given by
section 68;

(FLA s. 60D(1))
“parenting order” has the meaning given by
section 84 (1);

(FLA s. 60D(1))
“parenting plan” has the meaning given by section 76 (1);

(FLA s. 4(1))

“private mediator’” means a person referred to in
paragraph (c) of the definition of “family and child
mediator”;

“proceedings” means a proceeding in a court, whether
between parties or not, and includes cross-proceedings
or an incidental proceeding in the course of or in
connection with a proceeding;

(FLA s. 60D(1))
“professional ethics” includes —

(@) rules of professional conduct;

(b) rules of professional etiquette;

(c) a code of ethics; and

(d) standards of professional conduct;

(FLA s. 67H)
“recovery order” has the meaning given by section 149;

“relative” has a meaning affected by section 7;

(FLA s. 60D(1))

“residence order” has the meaning given by
section 84 (3);

10
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(FLA s. 60D(1))
“specific issues order” has the meaning given by
section 84 (6);

(FLA s. 60D(1))
“step-parent”, in relation to a child, means a person
who —

(@) is not a parent of the child;

(b) is or has been married to a parent of the child;
and

(c) treats, or at any time during the marriage
treated, the child as a member of the family
formed with the parent;

(FLA s. 4(1))
“welfare officer” means a person who is —

(a) a court counsellor; or
(b) appointed under section 28 (1) as a welfare
officer.

Meaning of “member of family” — FLA s. 60D(2)
6. For the purposes of the definitions of “family violence” and
“step-parent” in section 5 and for the purposes of section
166 (2) (i) and (j) and section 169, a person (the “first person”)
is a member of the family of another person (the “second

person”) if —

(a) the first person is or has been married to, or in a
de facto relationship with, the second person;

(b) the first person is or has been a relative of the second
person;

11
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an order of a kind described in subparagraph (i) or (ii)
is or was (at any time) in force under this Act or the
Family Court Act 1975 —

(i)

(i)

a residence order, contact order or specific issues
order that relates to a child who is either the
first person or the second person and that is in
favour of the other of those persons;

an order providing for the first person or the
second person to have custody or guardianship
of, or a right of access to, the other of those
persons;

an order of a kind described in subparagraph (i) or (ii)
is or was (at any time) in force under a law of the
Commonwealth or any State or Territory —

(i)

(i)

an order determining that the first person or the
second person is or was to live with the other of
those persons, or is or was to have custody or
guardianship of the other of those persons;

an order providing for contact between the first
person and the second person, or for the first
person or the second person to have a right of
access to the other of those persons;

the first person ordinarily or regularly resides or
resided with the second person, or with another
member of the family of the second person; or

the first person is or has been a member of the family
of a child of the second person.

12
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Meaning of “relative” — FLA s. 60D(3)

7. For the purposes of section 6, a relative of a person is —

(a)

(b)

(©)

(d)
(e)
(f)
)

(h)

a father, mother, grandfather, grandmother,
step-father or step-mother of the person;

a son, daughter, grandson, grand-daughter, step-son
or step-daughter of the person;

a brother, sister, half-brother, half-sister, step-brother
or step-sister of the person;

an uncle or aunt of the person;
a nephew or niece of the person;
a cousin of the person;

if the person is or was married (in addition to
paragraphs (a) to (f)), a person who is or was a
relative, of the kind described in any of those
paragraphs, of the person’s spouse; or

if the person is or was in a de facto relationship with
another person (in addition to paragraphs (a) to (f)), a
person who would be a relative of a kind described in
any of those paragraphs if the persons in that de facto
relationship were or had been married to each other.

Meaning of “court”

8. Unless the contrary intention appears, a reference in
Parts 4, 5, 6, 8, 9, 10, 11 and 12 and Schedule 2 to a court is a
reference to —

(@)
(b)

the Court; and

a court of a kind referred to in section 39 that can,
under that section, exercise the Court's non-federal
jurisdictions.

13
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PART 2 — FAMILY COURT OF WESTERN AUSTRALIA

Division 1 — The Family Court

Family Court continued

9. (1) The Family Court of Western Australia, established by
the Family Court Act 1975, is continued.

(2) The Court is a court of record and is to have an official
seal of which judicial notice must be taken.

Constitution etc. of Court
10. (1) The Court consists of —

(@) the Chief Judge;

(b) the other Judges appointed under section 11; and

(¢) acting Judges appointed under section 21 or 22.

(2) The jurisdiction of the Court is exercisable by one Judge

who may sit and exercise the jurisdiction of the Court at the
same time as any other Court constituted by a Judge is sitting

and exercising the jurisdiction of the Court.

(3) Sittings of the Court are to be held from time to time as
required.

Division 2 — Judges

Appointment of Judges
11. (1) The Governor, by commission under the Public Seal of

the State, may appoint as many persons as are needed for the
purposes of this Act to be Family Court Judges.

14
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(2) The Governor is to appoint one of the Judges to be the
Chief Judge of the Court and may, at any time, revoke the
appointment as Chief Judge.

(3) A person is not eligible for appointment as a Family
Court Judge unless the person —

(@) is or has been a judge of a court established by an Act
of the Commonwealth;

(b) is or has been a judge or an acting judge of a court
established by an Act of the State;

(c) is or has been a barrister or solicitor of the Supreme
Court of at least 8 years standing; or

(d) is a practising barrister of the High Court of Australia
of at least 8 years standing,

and, by reason of training, experience, and personality, is a
suitable person to deal with matters of family law.

(4) A person so appointed is a Judge for the whole of the
State and can constitute the Court sitting at any place in the
State.

Seniority
12. (1) The Chief Judge is senior to all of the other Judges.

(2) The Judges other than the Chief Judge have seniority
next to the Chief Judge according to the dates on which their
appointments as Judges took effect but where 2 or more of those
appointments took effect on the same day, they have such
seniority in relation to each other as is assigned to them by the
Governor.

15
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Oaths or affirmations of allegiance and office

13. Each Judge must, before performing any function as a
Judge, take before the Governor an oath or affirmation of
allegiance and an oath or affirmation of office in accordance with
the forms in Schedule 1.

Style and title of Judges

14. (1) The Chief Judge, in relation to that office, is entitled
to the style and title to which a Puisne Judge of the Supreme
Court is entitled.

(2) Each Judge other than the Chief Judge, in relation to the
Judge’s office, is entitled to the style and title of “His Honour” or
“Her Honour”.

Salaries and allowances of Judges

15. (1) The Chief Judge is entitled to be paid salary and to
receive allowances or reimbursements at the same rate as a
Puisne Judge of the Supreme Court.

(2) Each Judge other than the Chief Judge is entitled to be
paid salary and to receive allowances or reimbursements at the

same rate as a District Court Judge other than the Chief Judge
of the District Court.

Leave of Judge

16. A Judge is entitled to the same conditions in respect of
leave of absence as a Judge of the Supreme Court.

16
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Judges may continue certain superannuation schemes

17. If a person was a contributor within the meaning of the
Superannuation and Family Benefits Act 1938 or a member
within the meaning of the Government Employees
Superannuation Act 1987 immediately before the person’s
appointment as a Judge then the person may continue to be a
contributor, or member, under the respective Act, despite the
appointment.

Tenure of office

18. (1) A Judge must retire from office on attaining 70 years
of age.

(2) A Judge may resign from office by giving written notice
to the Governor and the resignation takes effect on the day on
which the notice is received by the Governor or on such later day
as is specified in the notice.

(3) Subject to subsections (1) and (2), the commission of a
Judge continues in force during good behaviour but the Governor
may, upon the address of both Houses of Parliament, 