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WESTERN AUSTRALIA.

CREDIT.

No. 99 of 1984.

AN ACT relating to the provision of credif.
[Assented to 27 December 1984.]

BE it enacfed by the Queen’s Most Excellent

Majesty, by and with the advice and consent
of the Legislative Council and the Legislative
Assembly of Western Australia, in this present
Parliament assembled, and by the authority of the
same, as follows:—

PART I—PRELIMINARY.
1. This Act may be cited as the Credit Act 1984, Sbertwtle

2. The provisions of this Act shall come into Lmpmence

ment.

operation on such day or days as is or are
respectively fixed by proclamation.
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oF Rt ana. 3. (1) Except as otherwise expressly provided
el jn or under this Act, this Act applies (notwith-

standing anything to the contrary in any other Act

or law) to and in respect of a contract of sale,
credit contract or mortgage—

(a) if the contract of sale, credit contract or
mortgage is in writing and is signed in
Western Australia by the buyer, debtor or
mortgagor; or

(b) where the contract of sale, credit contract
or mortgage is not in writing or is in
writing but is not signed by the buyer,
debtor or mortgagor in Western Australia
or in a recognised State—

(i) in the case of a contract cf sale, if
the goods or services are, or are to
be, delivered or supplied in Western
Australia;

(ii) in the case of a credit contract if
the credit is, or is to be, provided to
the debtor in Western Australia or
the debtor has, or is to have, the
use or benefit of the credit in
Western Australia; or

(iii) in the case of a mortgage, if
property subject to the mortgage is
at the date of creation of the
mortgage situated in Western
Australia.

(2) Subject to subsection (3), a provision of this
Act that relates to a contract of sale, credit
contract, mortgage or confract for the hiring of
goods, does not apply to or in relation to a contract
of sale, credit contract, mortgage or contract for
the hiring of goods, as the case may be, made before
the commencement of the provision.
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(3) This Act (except sections 58, 59 and 67 (1)
(c¢) and Parts II, VII, VIII and IX) applies to and
in relation to a contihuing credit contract made
before the commencement of Part IIT that, if it had
been made after that commencement, would have
been a continuing credit contract to which that
Part applies but nothing in this Act applies to or
in relation to a billing cycle that commenced before
the commencement of that Part.

(4) Where, by reason of subsection (3), this Act
(except sections 58, 59 and 67 (1) (c¢) and Parts II,
VII, VIII and IX) applies to and in relation to a
continuing credit contract, the credit provider shall,
when he first gives a statement of account referred
to in section 61 after the commencement of Part
III, give to the debtor a statement in accordance
with section 58 and a notice stating the matters
required to be stated in a notice under section 59.

Penalty: $1 000.

4. (1) Except where otherwise expressly provided &

by this Act, this Act binds the Crown not only in
right of Western Australia but also, so far as the
legislative power of Parliament permits, the Crown
in all its other capacities.

(2) This Act applies to and in respect of the
Crown in any of its capacities to the same extent
as if the Crown were, in that capacity, a body
corporate.

5. (1) In this Act, unless the contrary intention ¥

appears—

“acceptable rate of interest”, in relation to a
loan contract or a continuing credit con-
tract, means an annual percentage rate
that the credit provider agrees to accept so
long as the debtor duly observes and per-
forms the terms of the contract;

Act binds
TOWD.

Interpreta~
an.
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“gecount charge”, in relation to a continuing
credi{ contract, means—

(2)

(b)

in relation to {he period of 12
months after the contract is made—
the sum (not exceeding $100 or,
where some other amount is pre-
scribed, that other amount) of—

(1) any amount that, under the
contract, is payable by the
debtor to the credit provider
as the fixed fee or other charge
for entering into the contract;

and

(ii) any amount that, under the
contract, is payable by the
debtor to the credit provider as
the fixed annual fee or other
annual charge in respect of
that period; or

in relation to any other period of
12 months—any amount (not
exceeding $50 or, where some other
amount is prescribed, thaft other
amount) that, under the contract, is
payable by the debtor to the credit
provider as the fixed annual fee or
other annual charge in respect of
that period;

“accrued credit charge”, in relation to a credit
sale contract or a loan contract at a parti-
cular time, means—

(a) the minimum credit charge; or

(b)

the amount of any credit charge
which, under the contract, has
accrued at that time calculated as
provided in seetion 11,

whichever is the greater;



1984.]

Credit. [No. 99.

“getuarial method”, in relation to a calculation
for the purposes of a credit sale contract or
a loan contract, means the method under
which—

(a)

()

it is assumed that all payments by
the debtor under the contract will
be made on the respective dates on
which they fall due and that credit
will be provided at the time or times
determined under the contract; and

payments by the debtor under the
contract are allocated between the
amount of the credit charge and the
amount financed so that each pay-
ment is applied first to the accrued
credit charge at the date on which
the payment is due and—

(1) if the amount of the payment
is greater than the amount of
the accrued credit charge on
the date on which the pay-
ment is made, the remaining
amount of the payment is
applied to the unpaid balance
of the amount financed; or

(ii) if the amount of the payment
is less than the amount of the
accrued credit charge on the
date on which the payment is
made, the amount of the dif-
ference between the payment
and the accrued credit charge
is added to the unpaid balance
of the amount financed;

“amount financed” means—

(2)

in relation to a regulated credit sale
contract—the sum of the balance of
the cash price required to be stated
in accordance with clause 1 (¢) of
Schedule 2 and the fotal of the
amounts required to be stated in
accordance with clause 1 (d) to
clause 1 (1) of Schedule 2;
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(b) in relation to any other credit sale
contract—the sum of the cash price
(less fthe deposit, if any) and
amounts payable under the contract
by the debtor to the credit provider
that, if the contract were a regulated
credit sale contract, would be
required to be stated in accordance
with clause 1 (d) to clause 1 (i) of
Schedule 2;

(¢) in relation to a regulated loan con-
tract—the sum of the amounts re-
gquired to be stated in accordance
with elause 1 of Schedule 4; or

(d) inrelation to any other loan contract
—the sum of the amount agreed
under the contract to be lent and
amounts payable under the contract
by the debtor to the credit provider
that, if the confract were a regulated
loan contract, would be required to
be stated in accordance with clause
1 (b) to clause 1 (f) of Schedule 4;

“annual percentage rate” means annual per-
centage rate within the meaning of section
10;

“pank” means a bank within the meaning of the
Banking Act 1959 of the Commonwealth as
amended and in force for the time being or
a bank constituted by a law of a State or of
the Commonwealth;

“pilling cycle” means billing cycle as referred to
in section 50;

“body corporate” does not, except in the case of
a credit provider that is a body corporate,
include—

(a) a body corporate constituted under
the Strata Titles Act 1966, by the

proprietor or propriefors of lots
within the meaning of that Act; or
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(b) a company owning an interest in

land and having a memorandum ox
articles of association conferring on
owners of shares in the company the
right to occupy certain parts of a
building erected on that land,

all or the majority of which lots or parts,
as the case may be, are intended to be occu-
pied as dwellings;

“cash” includes cheques;

“cash price”, in relation to a contract of sale of,
or credit sale contract relating to, goods
or services—

(2)

(b)

unless the contract is one to which
paragraph (b), (¢) or (d) applies—
means the price payable under the
contract for the gocds or services;

where, under the contract, credit for
the payment for the goods or ser-
vices is, or is to be, provided by the
supplier or by a linked credit pro-
vider of the supplier and, at the time
at which the contract is made, the
goods or services are available for
purchase from the supplier for cash
—means the lowest price at which at
that time the buyer might have
bought the goods or services from the
supplier for cash;

(c) where, under the contract, credit for

the payment for the goods or services
is, or is to be, provided by the sup-
plier or by a linked credit provider
of the supplier and, at the time at
which the contract is made, the
goods or services are reasonably
available for purchase for cash buf
are not available for purchase from
the supplier for cash—means the
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price at which at that time the buyer
might reasonably have bought goods
or services of that kind for cash;

where, under the contract, credit for
the payment for the goods or ser-
vices is, or is to be, provided by the
supplier or by a linked credit pro-
vider of the supplier and, at the time
at which the contract is made, the
goods or services are not reasonably
available for purchase for cash—
means the amount that is—

(1) in the case of a sale of goods,
the reasonable value of the
goods at that time;

(ii) in the case of a sale of ser-
vices, the reasonable value at
that time of the services
(whether or not they have
been supplied); or

(iii) in the case of a contract of
sale that is a contract of sale
of both goods and services, the
sum of the reasonable value
of the goods at that time and
the reasonable value at that
time of the services (whether
or not they have been sup-
plied); or

(e) where some other price is prescribed

in relation to the contract-—-means
that price;

“commercial vehicle” means—

(a)

a motor vehicle within the meaning
of the Road Traffic Act 1974, con-
structed or adapted principally for
the carriage of goods but does not
include a motor vehicle of the kind
known as a utility, a station wagon
or a panel van; or
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(h) a vehicle without motive power of its
own and constructed or adapted
principally for the carriage of goods
and for being drawn by a mofor
vehicle within the meaning of that
Act;

“commission charge”, in relation to a regulated

credit sale contract or a regulated loan
contract, means an amount paid or payable
(whether directly or indirectly and
whether or not pursuant to an agreement
or undertaking) by way of commission or
as a payment in the nature of a
commission (however described), being an
amount—

(a) that is paid or payable in respect of
the introduction of the debtor to the
credit provider and paid or payable
by the credit provider or the spouse
of the credit provider or, where the
credit provider is a body corporate
the credit provider or any other
corporation that would for the
purposes of the Companies (Western
Australia) Code be a related corpora-
tion in relation to the credit
provider; or

(b) that is paid or payable in connection
with a contraet —

(i) that is connected with the
regulated credit sale contract
or regulated loan contract;
and

(ii) the consideration for which is
wholly or partly included
within the amount financed;

“Commissioner” means the Commisgsioner for

Consumer Affairs appointed under the
Consumer Affairs Act 1971;

“compulsory insurance”, in relation to goods,

means any insurance in relation to liability
in respect of death or bodily injury caused
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by or arising out of the use of the goods,
being insurance required by the law of the
place where the goods are or are being or
are to be used;

“continuing credit contract” means a
continuing credit contract within the
meaning of section 48;

“contract for the hiring of goods” includes a
contract for the lease of goods or for the
grant of a licence fo use goods and any
other contract for the bailment of goods;

“credit” includes any form of financial
accommodation other than—

(a) credit provided to a debtor, for the
purposes of a business carried on by

him, by—
(i) a documentary Iletter of
credit;

(ii) discounting, or becoming a
party to or the holder of, a
bill of exchange or other
negotiable instrument; or

(iii) becoming surety for a debtor;

(b) credit provided for the purchase of
goods for re-supply;

(¢) credit provided for the purchase of
goods that—

(i) are raw materials; or

(ii) are ordinarily acquired for
the purpose of treating or
repairing other goods or
fixtures on land or of being
incorporated in other goods,

for the purposes of transforming
them, or incorporating them in
other goods—

(iii)} in trade or commerce;



1984.]

(d)

(e)

Credit. [No. 99.

(iv) in the course of a process of
production or manufacture;
or

(v) in the course of repairing or
treating other goods or
fixtures on land;

credit provided for the purchase of
services, where the buyer has
contracted to provide those services,
or goods and services that include
those services, to a third person; or

any transaction prescribed as being
a transaction that is not credit
within the meaning of this Act;

“credit charge” means credit charge within the
meaning of section 11 (1);

“eredit contract’” means—

(a)
(b)
(c)

3 credit sale contract;
a loan contract; or

a continuing eredit contract;

“eredit provider” means—

(a)

(b)

in relation to a credit contract, the
person providing credit under the
contract in the course of a business
carried on by him; or

in relation to a proposed -credit
contract, the person by whom credit
is to be provided under the contract
in the course of a business carried
on by him,

“credit sale contract” means, subject to sections
13 and 14, a contract of sale of goods or
services where in respect of the payment
for the gcods or services credit is, or is to
be, provided to a debtor, being a buyer
but not being a body corporate, by a
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supplier in the course of a business carried
on by the supplier and, under the
contract—

(a) a charge is made for the provisicn of
credit;

(b) the amount payable by the debtor is
not required to be paid within the
period of 4 months after credit
is provided under the contract; or

(c) the amount payable by the debtor
may be paid by 5 or more instal-
ments or by a deposit and 4 or more
instalments,

but does not include any contract of a
class or description of contracts prescribed
as being credit sale contracts that are not
credit sale contracts within the meaning
of this Act;

“cross-claim” includes counter-claim, set-off
and third party claim;

“daily percentage rate”, in relation to a credit
sale contract or a loan contract, means the
rate determined by dividing the annual
percentage rate under the contract by 365;

“debtor” means—

(a) in relation to a credit contract, the
person to whom credif is provided
under the contract; or

(b) In relation fo a proposed -credit
contract, the person to whom credit
is to be provided under the contract;

“default charge” means—

(a) in relation to a regulated credit sale
contract or a regulated loan
contract, a charge made by a credit
provider in accordance with section
72; or
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in relation to any other credit
contract, an amount payable under
the contract by the debtor by reason
of his failure to fulfil his obligations
under the contract, other than an
amount payable under the contract
otherwise than by reason of that
failure;

“deferral charge” means—

(a)

(b)

in relation to a regulated credit sale
contract or a regulated loan
contract, a charge made by a credit
provider in respect of the deferral
of the payment of an amount in
accordance with section 71; or

in relation to any other credit sale
contract or loan contract, a charge
made by a credit provider in respect
of the deferral of the payment of an
amount payable under the contract
by the debtor;

“deposit” means—

(a)

(b)

(c)

in relation to a credit sale contract
relating to goods—an amount that,
under the contract, was paid or
payable by the buyer to the supplier
on or before the delivery of the goods
or, where the delivery is not
completed on one day, on or before
the commencement of the delivery;

in relation to a credit sale contract
relating to services—an amount that,
under the contract, was paid or
payable by the buyer to the supplier
on or before the commencement of
the supply of the services; or

in relation to a credit sale contract
relating to goods and services—an
amount that, under the confract,
was paid or payable by the buyer to
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the supplier on or before the
commencement of the delivery or
supply of the goods and services,

and, where there is a trade-in allowance,
includes the trade-in allowance;

“determination”, in relation to a court or the
Tribunal, includes order, direction, decision
and declaration;

“discharge”, in relation to a contract, means
discharge of the contract, so far as it is
executory, otherwise than by frustration;

“enforcement expense” means—

()

(b)

(c)

in relation to a regulated contract-—
an amount that, subject to section 76,
the debtor is liable to pay to the
credit provider in relation to the
exercise of a right under the con-
tract arising from the default of the
debtor;

in relation to a regulated mortgage
—an amount that, subject to section
93, the mortgagor is liable to pay to
the mortgagee in relation to the
exercise of a right under the mort-
gage arising from the default of the
mortgagor; or

in relation to any other credit con-
tract or mortgage—an amount ex-
pended or the amount of a liability
incurred by the credit provider or
mortgagee under the contract or
mortgage to remedy a default of the
debtor or mortgagor or in the exer-
cise of rights of the credit provider or
mortgagee under the contract or
mortgage arising by reason of the
default;
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“estimated credit charge”, in relation to a
credit sale contract or a loan contract
under which the whole or a part of the
credit charge is a credit charge other than
a pre-determined credit charge or a mini-
mum credit charge, means the amount of
that whole or part that, when the contract
is made, is an amount that can be calcul-
ated—

(a) on the assumption that all amounts
payable under the contract are paid
on the respective dates on which,
under the contract, they are required
to be paid; or

(b) in accordance with an applicable
method prescribed for the purposes
of calculating estimated credit
charges;

“exempt credit provider” has the same mean-
ing as it has in the Credit (Administration)
Act 1984;

“farm machinery” means—

(a) a harvester, binder, tractor, plough
or other agricultural implement; or

(b) any other goods of a class commonly
used for the purposes of a farming
undertaking that are prescribed as
being farm machinery for the pur-
poses of this Act,

where the goods are acquired for the pur-
poses of a farming undertaking;

“farming undertaking” includes—

(a) any agricultural, apiculfural, dairy
farming, horticultural, orcharding,
pastoral, poultry keeping, viticul-
tural or other business involving the
cultivation of the soil, the gathering
of crops or the rearing of livestock;
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(b) the business of taking fish, crustacea,
oysters or any other marine, estuar-
ine or fresh-water animal life;

(¢) the cutting of timber for sale; and

(d) any class of business prescribed as a
farming undertaking;

“goods” includes—

(a) all chattels personal other than
things in action and money;

(b) fixtures severable from the really;
and

(¢) any present or future product of a
farming undertaking, including any
agricultural or horticultural pro-
duce, wool and the increase or
progeny of stock,

but does not include any goods of a class or
description prescribed as being goods that
are not goods within the meaning of this
Act;

“ouarantee” includes indemnity;

“ouaranfor” means a person who enters into a
contract of guarantee in respect of the per-
formance by a debtor or mortgagor of his
obligations under a credit contract or mort-
gage or a person who enters into a contract
of indemnity in relation to a credit con-
tract or mortgage but does not include a
body corporate or—

(a) a person who is the supplier, or
spouse of the supplier, of goods or
services to which the contract or
mortgage relates or, where the sup-
plier is a body corporate, any other
corporation that would for the
purposes of the Companies (Wesiern
Australia) Code be a related corpora-
tion in relation to the supplier or a
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person who is a director or officer of
the body corporate or of such a
related corporation or who is the
spouse of such a director or officer; or

(b) a person who enters into a contract
of guarantee or a contract ol in-
demnity—

(i) in respect of the obligations
under a credit conftract of a
person who deals in goods or
services of the kind to which
the contract relates; or

(ii) in respect of the obligations of
a debtor under a loan contract
made for the purposes of the
acquisition of goods of a kind
in which the debtor deals;

“instalment” does not include a deposit;
“judgment” includes order;

“land” has the same meaning as it has in the
Transfer of Land Act 1893;

“licensed credit provider” means the holder of
a credit provider’s licence for the fime
being in force under the Credit (Adminis-
tration) Act 1984;

“linked credit provider”, in relation to a sup-
plier, means a credil provider—

(a) with whom the supplier has a trade
or tie agreement;

(b) to whom the supplier, by arrange-
ment with the credit provider, regu-~
larly refers persons for the purpose
of obtaining credit;

{c) whose forms of contract or forms of
application or offers for credif are,
by arrangement with the credit pro-
vider, made available to persons by
the supplier; or
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with whom the supplier has an
agreement or arrangement, whether
formal or informal, under which
contracts or applications or offers
for credit from the credit provider
may be signed by persons at the pre-
mises of the supplier;

“loan contract”, subject to section 15, means a
contract under which a person in the
course of a business carried on by him
provides or agrees to provide, whether on
one or more occagions, credit to another
person, not being a body corporate, in
one or more of the following ways—

(a)

(b)

(c)

(d)

(e)

by paying an amount to or in
accordance with the instructions of
that other person;

by applying an amount in
satisfaction or reduction of an
amount owed to him by that other
person;

by varying the terms of a contract
under which moneys owed to him by
that other person are payable;

by deferring an obligation of that
other person to pay an amount fo
him;

by taking from that other person a
bill of exchange or other negotiable
instrument on which that other
person (whether alone or with
another person or other persons) is
liable as drawer, acceptor or endorser,

but does not include any contract of a
class or description of contracts preseribed
as being loan contracts that are not loan
contracts within the meaning of this Act;
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“minimum credit charge”, in relation to a
credit sale contract or a loan contract,
means the amount (if any) that, under the
confract, is the minimum amount payable
to the credit provider by the debtor under
the contract as a credit charge;

“mortgage” means an instrument or
transaction by or under which a security
interest is reserved or created or otherwise
arises;

“officer”, in relation to a body -corporate,
includes a person who is an officer of the
body corporate for the purposes of the
Companies (Western Australia) Code,

“pastoral finance company”’ means a person
carrying on a business of financing
pastoral pursuits or a business of stock or
station agents to whom an order in force
under section 11 of the Banking Act 1959
of the Commonwealth as amended and in
force for the time being applies;

“pre-determined credit charge”, in relation to a
credit contract that specifies a fixed
amount as the whole or part of the credit
charge (not being a minimum credit
charge), means that fixed amount;

“property” includes any thing in action and
any interest in real or personal property;

“recognised State” means a State or Territory
in respect of which a declaration referred
to in section 17 is in force;

“record” includes any book, account, document,
paper or other source of information
compiled, recorded or stored in written
form, or on microfilm, or by electronic
process, or in any other manner or by any
other means;
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“registration fees”, in relation to goods, means
an amount payable under the law of a
State or Territory in connection with the
registration or use of the goods including
any amount payable for compulsory
insurance;

“regulated continuing credit contract” means a
continuing credit contract to which Part
IIT applies;

“regulated contract” means a regulated credit
sale contract, regulated loan contract or
regulated continuing credit contract;

“regulated credit sale contract” means a credit
sale contract to which Part III applies;

“repulated loan contract” means a loan
contract to which Part III gpplies;

“regulated mortgage” means a mortgage to
which Part IV applies;

“rescission”, in relation to a contract, means
avoidance of the contract as from its
beginning;

“security interest” means an interest or power—

(2) reserved in or over an interest in
goods or other property; or

(b) created or otherwise arising in or
over an interest in goods or other
property under a bill of sale,
mortgage, charge, lien, pledge, trust
Or power,

by way of security for the payment of a
debt or other pecuniary obligation or the
performance of any other obligation but
does not include an interest or a power
reserved, created or otherwise arising under
a contract for the hiring of goods that is
not by section 13 deemed to be a credit sale
contract;
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“services” includes the rights and benefits that
are, or are to be, supplied under—

(a) a contract for or involving—

(i) the performance of work
(including work of a profes-
sional nature); or

(ii) the provision of, or the use or
enjoyment of, facilities for
amusement, entertainment,
recreation or instruction;

(b) a contract of insurance (including

(¢)

life assurance); or

a contract under which one person
grants or confers, or purporis fto
grant or confer, a franchise or other
right, benefit or privilege to one or
more other persons in consideration
of the investment by that other
person, or those other persons, of
money and the performance by him
or them of work associated with that
investment,

whether the contract is express or implied
and, if it is express, whether it is oral or in
writing and whether the services are
supplied to order or by making them
available to potential users, but does not
include—

(d) the provision of credit;

(e)

any rights or benefits of a prescribed
class or description that are
prescribed as being rights or benefits
that are not services within the
meaning of this Act; or

(1) any rights or benefits that are, or are

to be, supplied under a contract of a
prescribed class or description and
are prescribed as being rights or
benefits that are nof services within
the meaning of this Act;
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“statutory rebate” means—

(a)

(b)

(c)

in relation to insurance charges
(other than prescribed insurance
charges) included in the amount
financed under a regulated contract,
the sum of—

(i) the amount of premium paid
in respect of a period of the
insurance contract not yet
commenced; and

(ii) 90 per centum of the
proportion of the amount of
the premium for insurance
paid in respect of the current
period of the insurance
contract attributable to the
unexpired portion of that
period consisting of whole
months;

in relation to prescribed insurance
charges included in the amount
financed under a regulated contract
—+the amount ascertained in the
prescribed manner; and

in relation fo maintenance charges
included in the amount financed
under a regulated contract in respect
of mainftenance of goods—the
amount derived by multiplying the
amount of maintenance charges by
the number of whole months in the
unexpired portion of the period for
which maintenance is agreed to be
provided and dividing the product so
obtained by the number of whole
months for which maintenance is
agreed to be provided;

“supplier”—

(a)

in relation fto a contract of sale,
credit sale contract or confract for
the hiring of goods, means a person
who supplies goods or services; or
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(b) in relation to a continuing credit
contract, means a person who
supplies goods or services or cash;

“supply” includes—

(a) in relation to goods, supply (includ-
ing re-supply within the meaning of
subsection (2)) by way of sale or
exchange; or

(b) in relation fo services, provide, grant
or confer;

“tied continuing credit contract” means tied
continuing credit contract within the
meaning of section 12 (2);

“tied loan contract” means tied loan contract
within the meaning of section 12 (1);

“trade-in allowance”, in relation to a contract of
sale of goods or services, means ain amount
by which the cash price or amount payable
under the contract is, or is to be, reduced
in respect of an interest in property sold or
transferred or agreed to be sold or trans-
ferred to the supplier or another person;

“trade or tie agreement”, in relation to a credit
provider and a supplier, means an agree-
ment or arrangement, whether formal or
informal, relating to—

(a) the supply to the supplier of goods
or services in which the supplier
deals;

(b) the business of supplying goods or
services carried on by the supplier;
or

(c¢) the provision of credit to purchasers

in respect of the payment for goods
or services supplied by the supplier;

“Tribunal” means the Commercial Tribunal of
Western Australia.
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(2) In this Act, unless the contrary intention
appears—

(a) a reference to goods or services includes a
reference to goods and services; and

(b) a reference to the re-supply of goods bought
from a person includes a reference to—

(1) a supply of the goods to another per-
son in an altered form or condition,;
and

(ii) a supply to another person of goods
in which the first-mentioned goods
have been incorporated.

(3) In this Act, unless the contrary intention
appears, where a word or phrase is given a particular
meaning, other parts of speech and grammatical
forms of that word or phrase have corresponding
meanings.

(4) Where a regulation made for the purposes of
of this section—

(a) prescribes an amount other than $20 000 as
the monetary limit for the purposes of this
Act, a reference in this Act (including this
section) to $20 000 shall be construed as a
reference to the amount so prescribed; or

(b) prescribes an annual percentage rate other
than 14 per centum as the anhual percent-
age rate for the purposes of this Act, a
reference in this Act (including this sec-
tion) to a rate of 14 per centum shall be
construed as a reference to the annual per-
centage rate so prescribed.

Jytsdietion. 6. (1) In this Act, except in so far as the context

Tbwnel - or subject-matter otherwise indicates or requires, a
reference to a court in relation to any contract or
other maiter—

(a) where proceedings in relation to the con-
tract or matter have heen instituted in, or
are before, a courl—is a reference to that
court;



1984.] Credit. [No. 99.

(b) where proceedings in relation to that con-
tract or matter have been instituted in, or
are before, the Tribunal—is a reference to
the Tribunal; or

{¢) in any other case is a reference to—
(i) the Tribunal;, or
(ii) a Local Court.

(2) Where a court and the Tribunal each have
jurisdiction to determine the same matter, proceed-
ings to determine the matter may be instituted
before the court or the Tribunal but not before both.

(3) Where proceedings are instituted in, or are
before, a court in a matter for the determination of
which the Tribunal and the court each have juris-
diction, the proceedings shall—

(a) if all the parties to the proceedings so
agree; or

(b) if the court of its own motion or on the
application of a party so directs,

be transferred to the Tribunal in accordance with the
rules of the Tribunal and shall continue before the
Tribunal as if they had been instituted there.

(4) Where proceedings are instituted in, or are
before, the Tribunal in a matter for the determin-
ation of which the Tribunal and a court each have
jurisdiction, the proceedings shall—

(a) if all the parties so agree; or

(b) if the Tribunal of its own motion or on the
application of a party sc directs,

be transferred to the court in accordance with rules
of the court or, if the court is not empowered to
make those rules, as prescribed, and shall continue
before the court as if they had been instituted there.
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7. Where it -is alleged in any proceeding under
this Act or in any other proceeding in respect of a
matter arising under this Act that—

(a) a credit sale contract or a loan contract is
a credift sale contract or loan contract to
which Part 111 gpplies; or

(b) a continuing credit contract is a confinu-
ing credit contract to which Part TII
applies,

it shall be presumed, unless the contrary is estab-
lished, that Part III applies to the credit sale con-
tract or loan contract or that Part IIT applies to the
continuing credit contract.

8. (1) This Act applies to a person to whom the
rights and obligations of—

(a) a credit provider under a credit contract;
(b) a debtor under a credit contract;
(¢) a guarantor under a contract of guarantee;

(d) a credit provider under a contract of
guarantee;

(e) a mortgagee; or
(f) a mortgagor,

have been assigned or fransferred or have passed
by operation of law in the same manner as this
Act applies to the person by whom the rights and
obligations were assigned or transferred or from
whom the rights and obligations have passed by
operation of law.

(2) Nothing in subsection (1) operates to confer
any rights under this Act on an assignee of a credit
provider or mortgagee where the assignment is in
contravention of this Act.
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(3) Subsection (1) does not apply where the
rights and obligations referred to in subsection (1)
(b), (c¢) or (f) are assigned or transferred, or pass
by operation of law, to a body corporate.

9. A reference in this Act to a contract or
agreement in respect of the payment by a debtor
for services supplied by another person does nof
include a reference to a contract or agreement that
is solely a contract of service that creates the
relationship of master and servant between the
debtor and that other person or by reason of which
that other person would be a worker within the
meaning of the Workers’ Compensation and
Assistance Act 1981.

10. For the purposes of this Act, unless the
contrary intenfion appears, a reference to the
annual percentage rate—

(a) in relation to a credit sale contract or a
loan contract in respect of which the annual
percentage rate has not been disclosed to
the debtor or has been so disclosed
otherwise than in accordance with section
38, is a reference to the lowest percentage
rate per annum that can be determined in
accordance with that section in relation to
the contract;

(b) in relation to a credit sale contract or a
loan contract under which the annual
percentage rate has been disclosed in
accordance with section 38, is a reference
to the rate disclosed; and

(e¢) in relation to a continuing credit contract,
is a reference to the annual percentage
rate within the meaning of section 55.

11. (1) For the purposes of this Act, a reference
to a credit charge—

(a) in relation to a credit sale contract or a
loan contract is a reference to the amount
by which the amount payable under the

Contracts of
employment
exciuded.

Annual
percentage
rate.

Credit
charge.



No. 99.]

(b)

Credit. [1984.

contract by the debtor to the credit
provider or a person on his hehalf (not
including amounts of deferral charges,
default charges or enforcement expenses)
exceeds the amount financed; and

in relation to a billing ¢ycle of a continuing
credit contract, is a reference to a credit
charge within the meaning of section 54.

(2) For the purposes of the definition of “accrued
credit charge” in relation to a credit sale contract
or a loan contract, the amount of the credit
charge which has accrued at a particular time may
be calculated—

(a)

(b)

(c)

by adding fogether the amounts
ascertained by applying the daily
percentage rate to the wunpaid daily
balances (being daily balances before that
time)—

(i) in the case of a credit sale contract
—of the amount financed; or

(ii) in the case of a loan conftract—of
the amount financed other than any
part of the amount agreed under the
contract to be lent that has not been
lent at that time;

where Schedule 1 applies to the credit sale
contract or loan contract—in accordance
with the formula set out in that Schedule;

or

where an applicable method is prescribed
for the purposes of this subsection—in
accordance with that method.

(3) In calculating the amount of a credit charge
which has accrued under a credit sale contract or
a loan contract, the credit provider may, if he so
determines, apply a percentage rate per annum that

is lower

than the annual percentage rafe disclosed

under the contract.
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12. (1) For the purposes of this Act, a loan
contract is a tied loan contract where the credit
provider enters into the loan contract with a person
who Is a buyer of goods or services supplied by a
supplier and—

(a) the credit provider knows or ought
reasonably to know that the buyer enters
into the loan contract wholly or partly for
the purposes of payment for the goods or
services; and

(b) at the time the loan contract is entered
into the credit provider is a linked credit
provider of the supplier.

(2) For the purposes of this Act, a continuing
credit contract is a tied continuing credit contract
where the credit provider provides credit
under the continuing credit contract in respect
of the payment by the debtor for goods or services
supplied by a supplier in relation to whom the
credit provider is a linked credit provider.

13. (1) A contract for the hiring of goods shall
be deemed to be a credit sale contract if—

(a) the cash price of the goods at the time
when the contract for the hiring is made
is not more than $20 000 or the goods are,
or inciude, a commercial vehicle or farm
machinery in relation to which the cash
price is more than $20 000; and

(b) under the contract the person to whom the
goods are hired has a right, obligation or
option to purchase the goods.

(2) A contract for the hiring of goods shall be
deemed to be a credit sale contract if the cash price
of the goods at the time the contract is made is
not more than $20 000 or the goods are a commercial
vehicle or farm machinery and—

(a) the contract provides, or it is reasonably
likely having regard to the nature of the
goods that the goods are, or are to be,

Tied
contracts.

Contracts
for hiring
of goods.
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affixed to land or to other goods and the
goods are not, or when so affixed would not
be, reasonably capable of being re-delivered
to the supplier;

before the contract is made, the supplier—

(i) acts in such a manner that the
person to whom the goods are hired
ought reasonably to infer that the
supplier is willing, whether during
or within a reasonable time after
the period during which the confract
is in force, to negotiate the sale to
him of the goods or of goods of a
value and description similar to the
value and description of the goods
to which the contract relates (being
a value and description as at the
time the contract is made); and

(ii) expects, or in the circumstances
ought reasonably to expect, that the
person to whom the goods are hired
will negotiate the purchase by him
of the goods or of goods of such a
similar value and description; or

before the contract is made, it is agreed
that the person to whom the goods are
hired may continue the contract for a
nominal consideration for s period that
exceeds, or for 2 or more periods that
together exceed, the period of 2 years
after the expiration of the original term
of the contract for the hiring.

(3) Where a contract for the hiring of goods is by
this section deemed to be a credit sale contract—

(2)

()

the person from whom the goods are hired
is the credit provider under the credit sale
contract;

the person to whom the goods are hired is
the debtor under the credit sale contract:
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the cash price of the goods for the purposes
of the credit sale contract is the cash price
in relation to the contract for the hiring;

the instalments payable under the contract
for the hiring are instalments payable under
the credit sale contract;

the property of the supplier in the goods
passes under the contract to the person to
whom the goods are hired upon delivery of
the goods or the making of the contract
whichever last occurs;

(I) a mortgage containing the prescribed terms

(g)

and conditions shall be deemed to have been
entered into in writing between the person
to whom the goods are hired and the
supplier as security for payment to the
supplier of the amount payable to him by
the person to whom the goods are hired
under the confract; and

any provision in the contract for hiring
by virtue of which the supplier is empowered
to take possession, or dispose of, the goods
to which the contract relates is void.

(4) Subsection (2) does not apply to a contract
for the hiring of goods that are or might reasonably
be expected to be used by the person to whom they
are hired for the purpose of a business carried on by
him or by him and another person or other persons,
where the whole or the greater part of the amount
payable under the contract is, or might reasonably
be expected to be, a loss or outgoing necessarily
incurred in carrying on the business.

{(5) In this section—

(a)

a reference to a contract for the hiring or
goods does not include—

(1) a reference to a contract for the
hiring of goods to a body corporate;

or
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a reference to a confract for the
hiring of goods to the extent that the
financial accommeodation provided in
relation to the goods is not credit
within the meaning of this Act; and

(b) “cash price”, in relation to a contract for
the hiring of goods—

(1)

(i)

(iii)

where at the time the confract is
made the goods are available for
purchase for cash from the person
from whom the goods are hired—
means the lowest price at which the
person to whom the goods are hired
might have bought the goods from
the first-mentioned person for cash;

where at the time the contract is
made the goods are reasonably
available for purchase for cash but
are not reasonably available for
purchase for cash from the person
from whom the goods are hired—
means the price af which, at that
time, the person fo whom the goods
are hired might reasonably have
bought goods of that kind for cash;
or

where at the time the contract is
made the goods are not reasonably
available for purchase for cash—
means the amount that is the reason-
able value of the goods at that time.

14. (1) For the purposes of this Act, a reference
to a credit sale contract does not include—

(a) a reference to a contract of sale of goods
or services in respect of the payment for
which credit is, or is to be, provided under
a continuing credit contract; or

(b) a reference to a lay-by sale within the
meaning of subsection (2).
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(2) A reference in subsection (1) to a lay-by sale
is a reference to a sale of goods, or an agreement
to sell goods, under conditions, express or implied,
which provide that—

(a) any of the goods sold or agreed to be sold
will not be delivered to the purchaser until
the purchase price is paid for the goods to
be delivered, whether or not any charge
is expressed to be payable for storage of
the goods; and

(b) the purchase price or, where a deposit is
paid, the balance of the purchase price—

(i) is to be payable by instalments
(whether the number of instalments
or the amount of all or any of the
instalments is fixed by those
conditions or is left at the option of
the purchaser) payable over a fixed
or ascertainable period; or

(ii) is to be paid at the expiration of a
fixed or ascertainable period with an
option, express or implied, for the
purchaser to make payments in
respect of the purchase price during
that period.

15. For the purposes of this Act, a reference to
credit in relation to a loan contract does not include
a reference to credit provided under a credit sale
contract or a continuing credit contract.

16. In this Act, a reference fto carrying on a
business of providing credit includes a reference to
carrying on the provision of credit in the course of
or as part of or as incidental to or in connection
with the carrying on of another bhusiness.

17. The Governor—

(a) if he is satisfied that in another State or a
Territory the law for the regulation of the
provision of credit is such as to enable
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reciprocal arrangements to be made with
this State in relation to the provision of
credit may, by order published in the
Government Gagzeite declare that other

State or that Terrifory to be a recognized
State; and

(b) may, by order so published, vary or revoke
a declaration under paragraph (a).

oy hons 18. (1) The provisions of Parts ITI, IV, V, VI, VII
Fhec™  and VIII do not apply to or with respect to a

regulated contract where the credit provider is a—

(a) society registered under the Building
Societies Act 1976; or

(b) credit union registered under the Credit
Unions Act 1979,

and the credit provided is secured by a mortgage
of real property.

(2) The provisions of Parts ITI, IV, V, VI, VII and
VIII do not apply to or with respect to the provision
of credit by a bank or a pastoral finance company
where the credit is provided by way of overdraff or
otherwise than by way of a credit sale contract,
continuing credit contract or term loan.

Yartionof 19, (1) The Governor may, by order published

of Act. in the Government Gazetie, declare that the
provisions of this Act, or such of those provisions
as are specified in the order—

(a) do not have effect in relation to a specified
person or to a specified class of persons;

(b) have efiect in relation to a specified person
or to a specified class of persons to such
extent as is specified;

(¢) do not have effect in relation to a specified
transaction or matter or «class of
transactions or matters;
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(d) have effect in relation to a specified
transaction or matter or class of
transactions or matters to such extent as
is specified;

(e) do not have effect in relation to a specified
transaction or class of transactions entered
into by a specified person or specified class
of persons or in relation to specified
associated matters; or

(f) have effect in relation to a specified
transaction or class of transactions entered
into by a specified person or specified class
of persons, or in relation fo specified
associated matters, to such extent as is
specified.

(2) An order made under subsection (1)—

(a) may specify the period during which the
order shall remain in force; or

(b) may provide that its operation is subject to
such terms and conditions as are specified
in the order.

(3) The Governar may, by order published in the
Government Gazette, revoke or vary an order made
under this section.

(4) An order made under this section, including
an order that is varied under this section, shall be
deemed to be a regulation for the purposes of section
42 of the Interpretation Act 1984 and the provisions
of that section shall apply accordingly.

(5) An order in force under this section, including
an order that is varied under this section, has effect
according to its tenor.

(6) A person to whom an order under this
section applies, including an order that is varied
under this section, shall comply with the terms and
conditions (if any) to which the operation of the
order is subject.

Penalty: $5 000.
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PART IT—-CONTRACTS OF SALE.

20, (1) In this Part, a reference to a contract of
sale is a reference to—

(a) a contract of sale of goods or services where
the cash price in relation to the sale is not
more than $20 000;

(b) a contract of sale of goods, being a com-
mercial vehicle or farm machinery; or

(¢) a contract of sale—

(i) of goods, being a commercial vehicle
or farm machinery in relation to
which the cash price is more than
$20 000; and

(it) of other goods or services.

(2) For the purposes of this Part, a reference to a
buyer or a person who buys or proposes to buy goods
or services does not include a reference to a body
corporate.

21, (1) Where a buyer, before entering into a
contract of sale of goods or services, makes it known
to the supplier that he requires credit to be pro-
vided in respect of the payment for the goods or
services and the credit is not provided by the sup-
plier, the buyer, if he takes reasonable steps to
obtain the credit but does not obtain the credit,
may within a reasonable period after the contract
is made, by notice in writing given to the supplier,
rescind the contract.

(2) Where a buyer has purported to rescind a
contract of sale as referred to in subsection (1), a
court may, on the application of the supplier or the
buyer, declare whether or not the purported rescis-
sion was valid and, if it declares that it was valid—

(a) may, on the application of the supplier or
the buyer, where there is a dispute as to
the return of the goods to the supplier,
make an order relating to the return of the
goods; and
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(b) may, where the contract of sale included
terms relating to the compensation of the
supplier for loss suffered by reason of the
delivery of the goods to the buyer, make an
order relating to the payment of compen-
sation.

22, A supplier shall not require a person who,
under a contract of sale, buys or proposes to buy
goods or services supplied by him to obfain credit
from a specified person in respect of payment for
the goods or services.

Penalty: $2 000.

23. (1) Where a regulated credit sale contract is
rescinded or discharged (whether under this Act or
any other Act or law), any morigage or guarantee
that relates to the contract is also discharged to the
extent that it secures or guarantees the payment of
a debt or other pecuniary obligation, or the perform-
ance of any other obligation, under the regulated
credit sale confract.

(2) Where a confract of sale is rescinded or dis-
charged (whether under this Act or any other Act
or law)—

(a) any regulated loan conftract relating to the
contract of sale and made by the huyer
with the supplier is also discharged to the
extent that it provides for the payment of
a debt or other pecuniary obligation, or the
performance of any other obligation, relat-
ing to the contract of sale; and

(b) any mortgage or guarantee relating to the
regulated loan contract to the extent that
the contract is discharged is also dis-
charged to the extent that it secures or
guarantees the payment of a debt or other
pecuniary obligation, or the performance of
any other obligation, under the regulated
loan contract.
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(3) Where a contract of sale is rescinded or dis-
charged (whether under this Act or any other Act
or law) and—

(a) in respect of the contract of sale, there is
a regulated continuing credit contract
made by the buyer with the supplier; and

(b) in relation to the regulated continuing
credit contract there is a regulated
mortgage or a guarantee,

that mortgage or guarantee is, at the same time as
the contract of sale is rescinded or discharged,
discharged to the extent that it secures or guaran-
tees the payment of the amount entered in the
account of the debtor kept by the credit provider
under the contract in relation to the contract of
sale and the amount (if any) of credit charges so
entered and attributable to the contract of sale.

etz 24. (1) Where a buyer who has entered into a

provider tied loan contract or tied continuing credit contract
with a linked credit provider of a supplier for the
provision of credit in respect of the payment by the
buyer for goods or services supplied by the supplier
under a contract of sale is entitled to claim damages
against or recover a sum of money from the supplier
for misrepresentation, breach of contract or failure
of consideration in relation to the contract of sale,
the supplier and linked credit provider are, subject
to this section, jointly and severally liable to the
buyer for the damages or sum of money.

(2) It is a defence to proceedings arising under
subsection (1) against a linked credit provider of a
supplier if the linked credit provider proves—

(a) that the credit provided by him to the buyer
was provided as a result of an approach
by the buyer to the credit provider that was
not induced by the supplier;
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(b) where the proceedings relate to a contract
of sale with respect to which a tied loan
contract applies, that—

1

(i)

after due inquiry before he became
such a linked credit provider, he was
satisfied that the supplier was of
good reputation in respect of his
financial standing and ethical
standards of trading;

since becoming such a linked credit
provider, but before the tied loan
contract was entered into, he had not
had cause to suspect, and had not
suspected, that the buyer might be
entitled to claim damages against,
or recover a sum of money from, the
supplier for misrepresentation,
breach of contract or failure of
consideration as referred to in
subsection (1); and

(iii) since becoming such a linked credit

provider, but before the tied loan
contract was entered into, he had not
had any cause to suspect, and had not
suspected, that the supplier might be
unable to meet hig liabilities as and
when they fell due; or

(c) where the proceedings relate to a contract
of sale with respect to which a tied
continuing credit contract entered into by
the linked credit provider under an
agreement of the kind referred to in section
48 (2) (a) (ii) applies, that, having regard

to—

(1)

(ii)

the nature and volume of business
carried on by the linked -credit
provider; and

such other matters as appear to be
relevant in the circumstances of the
case,
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the linked credit provider, before becoming
aware of the contract of sale or of proposals
for the making of the contract of sale
(whichever the linked credit provider first
became aware of), did not suspect, and
could not reasonably have been expected to
suspect, that a person entering into such a
contract with the supplier might be
entitled to claim damages against, or
recover a sum of money from, the supplier
for misrepresentation, breach of contract
or failure of consideration as referred to in
subsection (1).

(3) Subject to subsection (4), a buyer may in any
proceedings set up the liability of a linked credit
provider for damages or a sum of money under
subsection (1) in diminution or extinction of the
buyer’s liability upon any claim for damages or a
sum of money made by the linked credit provider
against the buyer in the proceedings.

(4) Subject to subsection (5), a buyer may not—

(a) bring proceedings for damages or to recover
a sum of money from a linked credit
provider; or

(b) where proceedings are brought against the
buyer by a linked credit provider, make a
cross-claim or exercise a right referred to in
subsection (3) against the linked credit
provider,

in respect of a liability for which, by reason of this
section, a supplier and a linked credit provider are
jointly and severally liable unless he brings the
proceedings against the supplier and linked credit
provider jointly or, in the case of a cross-claim or
right referred to in subsection (3), claims in the
proceedings against the supplier in respect of the
liability.
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(5) Subsections (4) and (8) (a) do not apply

where—

(a) the supplier—

(1) is a bhankrupt or a person whose
affairs are being dealt with under
Part X of the Bankruptcy Act 1966
of the Commonwealth as amended
and in force for the time being;

(ii) being a body corporate, has been
dissolved or has commenced fo be
wound up; or

(iii) being a natural person, has died;

(b) the court believes on reasonable grounds

(c)

that it is not reasonably likely that any
part of a judgment obtained against the
supplier would be satisfied and has on the
application of the buyer declared that sub-
sections (4) and (8) (a) do not apply in
that case; or

the buyer satisfies the court that he has
made reasonable efforts to Ilocate the
supplier but has been unable to do so and
the court declares that subsections (4) and
(8) (a) do not apply in that case.

(6) A reference in subsection (5) to the commen-
cement of winding up is a reference to commence-
ment of winding up as determined under the law
relating to companies in the place where the body
corporate is being wound up.

(7) The liability of a linked credit provider {o a
buyer for damages or a sum of money in respect of a
contract of sale referred to in subsection (1) does
not exceed the sum of—

(a) the amount financed under the tied loan

contract or tied continuing credit contract
in relation to the contract of sale;

(b) the amount of interest (if any) or damages

in the nature of interest allowed or awarded
against the linked credit provider by the
court; and
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(¢) the amount of costs (if any) awarded by the
court against the linked credit provider or
supplier or both.

(8) Where in proceedings in respect of the
liability arising under subsection (1) judgment is
given against a supplier and a linked credit provider,
the judgment—

(a) shall not be enforced against the linked
credit provider unless a written demand
made on the supplier for satisfaction of the
judgment has remained unsatisfied for not
less than 30 days; and

(b) may be enforced against the linked credit
provider only to the extent of—

(1) the amount calculated in accord-
ance with subsection (7); or

(ii) so much of the judgment debt as has
not been satisfied by the supplier,

whichever is the lesser.

(9) Where, in proceedings in respect of the
liability arising under subsection (1), a right
referred to in subsection (3) is established against
a linked credit provider, the buyer—

{a) shall not receive the benefit of the right
unless judgment has been given against the
supplier and Ilinked credif provider, a
written demand has been made on the
supplier for satisfaction of the judgment
and the demand has remained unsatisfied
for not less than 30 days; and

(b) may receive the benefit only to the extent
of—
(i) the amount calculated in accord-
ance with subsection ('7); or

(ii) so much of the judgment debt as has
not been satisfied by the supplier,

whichever is the lesser.
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(10) Unless the linked credit provider and
supplier otherwise agree, the supplier is liable to
the linked credit provider for the amount of a loss
suffered by the linked credit provider, being an
amount not exceeding the maximum amount of his
liability under subsection (7) and, unless the court
otherwise determines, the amount of costs (if any)
reasonably incurred by him in defending the
proceedings by reason of which the liability was
incurred.

(11) Notwithstanding anything to the contrary
in any other Act, where in proceedings in respect of
the liability arising under subsection (1) judgment
is given against a supplier and a linked credit
provider, or against a linked credit provider, for
damages or a sum of money, the court shall upon
application by the buyer, unless good cause is shown
to the contrary, allow or award interest to the buyer
against the supplier and linked credit provider or
against the linked credit provider, as the case may
be, upon the whole or part of the damages or sum
of money—

(a) at the percentage rate per annum that is
the annual percentage rate under the tied
loan contract or tied continuing credit
contract; or

(b) at 8 per centum per annum or, where some
other percentage rate per annum is
prescribed, that other rate,

whichever is the greater, from the time when the
buyer became entitled to recover the damages or
sum of money until the date on which the judgment
is given.

(12) In determining whether good cause is shown
against allowing or awarding interest under sub-
section (11) on the whole or part of the damages
or sum of money, the court shall take into account
any payment made into court by the supplier or
linked eredit provider, as the case may be.
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(13) Where a judgment in respect of a liability
arising under subsection (1) in relation to a confract
of sale is enforced against a linked credit provider,
the linked credit provider is subrogated to the extent
of the judgment so enforced to any rights that the
buyer would, but for the judgment, have had against
any person in respect of the loss or damage suffered
by him as a result of the misrepresentation, breach
of contract or failure of consideration in relation to
the contract of sale from which the liability arose.

(14} In this section, a reference to a court does
not include a reference to the Tribunal.

25. (1) Subject to section 27, where a contract
of sale is rescinded or discharged (whether under
this Act or any other Act or law) and there is a tied
loan contract made with the buyer by a linked credit
provider of the supplier under the contract of sale,
at the same time as the contract of sale is rescinded
or discharged—

(a) the ftied loan contract is discharged tc the
extent that it was enfered into for the
purposes of the payment for the goods or
services supplied under the contract of sale;
and

(b) any mortgage relating to the tied loan
contract is discharged to the extent that it
secures the payment of a debt or other
pecuniary obligation or performance of any
other obligation under the tied Iloan
contract.

(2) Subsection (1) does not apply where the
credit is provided by a linked credit provider of a
supplier to a buyer as a result of an approach by
the buyer to the credit provider which was not
induced by the supplier.
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(3) Where, by reason of subsection (1), a tied
loan contract is discharged when a contract of sale is
rescinded or discharged—

(a) the credit provider is liable to the buyer
for the amount (if any) paid by the buyer
to the credit provider under the tied loan
contract to the extent that it is discharged;

(b) the supplier is liable to the credit provider
for—

(i) the amount (if any) paid under the
tied loan contract, to the extent that
it is discharged, by the credit provider
to the supplier;

(ii) the amount paid under the tied loan
contract, to the extent that it is
discharged, by the credit provider to
the buyer and paid by the buyer to
the supplier; and

(iii) the amount of the loss (if any)
suffered by the credit provider by
reason of the discharge of the tied
loan contract, being an amount not
exceeding the amount of the
accrued credit charge under the tied
loan contract; and

(¢) the buyer is liable to the credit provider for
the amount (if any) paid under the tied
loan contract, to the extent that it is
discharged, to the buyer by the credit
provider, other than amounts paid to the
buyer and paid by him to the supplier,

and, where the contract of sale is a contract of sale
of goods or services-—

(d) if the goods are in the possession of the
buyer—

(i) where, before the rescission or
discharge of the contract of sale,
there was not a mortgage relating to
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the tied loan contract, the buyer
shall deliver the goods to the
supplier; or

(ii) where, before the rescission or
discharge of the contract of sale,
there was a mortgage relating to the
tied loan contract to the extent that
it is discharged, the buyer shall
deliver the goods to the credit
provider; and

(e) if the goods are in the possession of the
credit provider and no amounts are owed
to the credit provider under paragraph (b),
the credit provider shall deliver the goods
to the supplier.

(4) Where, under subsection (3) (d), goods are
delivered to the credit provider, the credit provider
is entitled to possession of the goods as against
the supplier until the credit provider has been paid
the amount for which the suppilier is liable to the
credit provider under subsection (3) (b).

26. (1) Subject to section 27, where a contract
of sale is rescinded or discharged (whether under
this Act or any other Act or law) and there is a
tied continuing credit contract made with the buyer
by a linked credif provider of the supplier under the
contract of sale, any mortgage relating to the tied
continuing credit contract is discharged to the
extent that it secures payment of the amount
entered in relation to the contract of sale in an
account of the debtor kept by the credit provider
under the tied continuing credit contract and the
amount (if any) of the credit charge so entered and
attributable to the contract of sale and—

(a) the credit provider shall enter in that
account an amount by way of refund to the
debtor equal to the first-mentioned amount;

and
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(b) the supplier is liable to the credit provider
for an amount equal to the first-mentioned
amount,

and, where the contract of sale is a contract of sale
of goods or services—

(c) if the goods are in the possession of the
buyer—

(i) where, before the rescission or
discharge of the contract of sale, the
goods were not subject to a mortgage
relating to the tied continuing credit
contract, the buyer shall deliver the
goods to the supplier; or

(ii) where, before the rescission or
discharge of the contract of sale, the
goods were subject to a mortgage
relating to the tied continuing credit
confract, the buyer shall deliver the
goods to the credit provider; and

(d) if the goods are in the possession of the
credit provider and no amounts are owed
to the credit provider under paragraph (b),
the credit provider shall deliver the goods
to the supplier.

(2) Where, under subsection (1) (e¢), goods are
delivered to the credit provider, the credit provider
is entifled to possession of the goods as against the
supplier until the credit provider has been paid the
amount for which the supplier is liable to the credit
provider under subsection (1) (b).

(3) Subsection (1) does not apply where the
credit is provided by a linked credit provider of a
supplier to a buyer as a result of an approach by
the buyer to the credit provider which was not
induced by the supplier.
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27. 'The provisions of sections 25 and 26—

(a) arein addition to all other rights of a buyer
exercisable against a linked credit provider
or supplier (whether under this Act or any
other Act or law); and

(b) in so far as they relate to the rights
between themselves of a linked credif
provider and a supplier, may be varied by
agreement between the linked credit
provider and supplier.

28. Where there is a dispute arising out of the
operation of section 23, 25 or 26, a court may, on the
application of a buyer, supplier, credit provider,
mortgagee or guarantor, or any other person (being
a person claiming an interest in the goods), make
an order declaring or adjusting rights or liabilities
affected by the operation of that section—

(a) to give effect to, or to enforce, any rights
or liabilities consequent upon that opera-
tion; or

(b) subject to any such rights or liabilities, to
restore the buyer, supplier and credit
provider, and any mortgagee, guarantor or
other person interested in the goods, as
nearly as practicable to their respective
positions before the contract to which the
dispute relates was entered into.

29. A supplier who becomes aware that a
contract of sale by him is rescinded or discharged,
being a contract of sale in respect of which the
supplier knows a linked credit provider of fthe
supplier has—

(a) entered into a tied loan contract with the
buyer; or
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(b) entered an amount in an account of the
buyer kept by him under a tied continuing
credit contract in relation to the contract
of sale,

shall forthwith give notice of the rescission or
discharge to the linked credit provider.

Penalty: $1 000.

PART ITI—REGULATED CONTRACTS.

Division 1—Credit Sale Contracts and Loan Coniracts,

30. (1) In this Part, a reference to a credit sale
contract does not include a reference to a credit sale
contract relating to goods or services in relation to
which the cash price is more than $20 000, unless—

(a) it is a contract relating to a commercial
vehicle or farm machinery; or

(b) it is a contract relating to—

(i) a commercial vehicle or farm
machinery in relation to which the
cash price is more than $20 000; and

(ii) other goods or services.

(2) In this Part, a reference to a loan contract
does not include a reference to a loan contract in
respect of which—

(a) the amount financed is more than $20 000;

(b) there is no annual percentage rate or there
is only one annual percentage rate and that
rate does not exceed 14 per centum; or

(c) there is an acceptable rate of interest
and a higher annual percentage rate that
exceeds the acceptable rate by not more
than 2 per centum and that acceptable rate
does not exceed 14 per centum,
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unless, when the contract is made, a mortgage
relating to a commercial vehicle or farm machinery
has been, or is agreed to be, entered into to secure
the payment of a debt or the performance of an
obligation under the contract.

(3) Where the annual percentage rate in respect
of a loan contract may, at the option of the credit
provider, be any rate less than, or not exceeding, an
annual percentage rate specified by the credit
provider, that specified rate shall, for the purposes
of subsection (2) (b), be deemed to be the annual
percentage rate in respect of the coniract, whether
or not the annual percentage rate applied under the
contract is a lower rate than that specified rate.

Gontractsto 21, (1) Subject to subsection (2), a credit
provider shall not enter into a credit sale contract
or a loan contract that is not in writing signed by
the debtor.

Penalty: $1 000.

(2) Subsection (1) is not contravened if a credif
sale contract or a loan contract is made by the
acceptance of an offer in writing signed by the debtor
to the credit provider to enter into the contract.

Torm 32. (1) A person who is—

of offer.

(a) a credit provider;

(b) an agent of a credit provider authorised to
receive an offer to the credit provider to
enter into a credit sale contract or a loan
confract; or

(c) a supplier in relation to whom a credit
provider is a linked credit provider,

shall not give to a person a document for signature
by that person as an offer in writing to the credit
provider to enter into a credit sale contract or a
loan conftract unless it includes a notice that is in
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the form prescribed for the purposes of this sub-
section and is in a position so prescribed or, in a
particular case, in a position approved by the
Tribunal.

Penalty: $2 000.

(2) A credit provider or an agent of a credit
provider shall not give to a person an offer in writing
signed by or on behalf of the credit provider to enter
into a credit sale contract or a loan contract unless
it includes a notice that is in the form prescribed
for the purposes of this subsection and is in a posi-
tion so prescribed or, in a particular case, in a
position approved by the Tribunal.

Penalty: $2 000.
(3) Where—
(a) a credit provider;

(b) an agent of a credif provider authorised to
receive an offer to the credit provider to
enter into a credit sale contract or a loan
contract; or

(¢) a supplier in relation to whom a credit
provider is a linked credit provider,

gives to a person a document for signature by that
person as an offer in writing to the credit provider
to enter into a credit sale contract or a loan contract,
the credit provider, agent or supplier, as the case
may be, shall, before that person signs the document,
also give to that person a true copy of the document
for his own use certified by the credit provider,
agent or supplier as a frue copy of the first-
mentioned document.

Penalty: $1 000.

(4) Where g credit provider or an agent of a
credit provider gives to a person an offer in writing
signed by or on behalf of the credit provider to
enter into a credit sale contract or a loan contract,
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the credit provider or agent shall, before that person
accepts the offer, also give to that person a true
copy of the offer for his own use certified by the
credit provider or agent as a true copy of the offer.

Penalty: $1 000.

(5) Where a person signs a document and thereby
offers to enter into, or enfers into, a credil sale
contract or a loan contract, any subsequent altera-
tion of, or addition to, the terms and conditions of
the contract hag no force or effect unless, after the
alteration or addition has been made, the person
has, opposite the alteration or addition, signed or
initialled the margin of—

(a) the document in which the tferms and
conditions of the contract are specified; and

(b) the copy of the document given to him
pursuant to subsection (3) or (4).

(6) Where a person signs a document and thereby
offers to enter into, or enters into, a credit sale
contract, or a loan contract—

(a) the credit provider;

(b) an agent of the credit provider authorised
to make or receive the offer to enfer info
the contract; or

(c) a supplier in relation fo whom the credit
provider is a linked credit provider,

shall not alter or add to the terms and conditions
specified in the document with intent to deceive
the debtor or, where the alteration or addition is
made by the supplier, with intent to deceive the
credit provider, whether or not the document in
which those terms and conditions are specified has
been signed or initialled as provided in subsection

(5).
Penalty: $5 000.
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(7) In this section “offer in writing” includes a
document that, if signed by or on behalf of the
credit provider and the debtor, would be a credit
sale contract or a loan contract.

33. (1) Where a person has signed an offer in
writing to a credit provider to enter into a credit
sale contract or a loan contract, the credit provider
shall, not later than 14 days after accepting the
offer, give to the debtor notice in writing of the
acceptance endorsed on, or accompanied by, a copy
of the offer,

Penalty: $2 000.

{2) Subsection (1) does not apply in relation to—

(a) an offer to enter into a credit sale conftract
relating to goods that, in accordance with
the offer, is accepted by delivery of the
goods; or

(b) an offer to enter into a credit sale contract
relating to services that, in accordance with
the offer, is accepted by commencement of
performance of the services.

(3) In this section, “offer in writing” includes a
document that, if signed by or on behalf of the
credit provider and the debtor, would be a credit
sale contract or a loan contract.

34. (1) Where a credit sale contract or a loan
contract is made, the credit provider shall, not later
than 14 days after the contract is made, give to the
debtor a statement in or to the effect of the form
prescribed for the purposes of this section.

Penalty: $2 000.

(2) Subsection (1) does not apply if the credit
provider, an agent of the credit provider or a supplier
in relation to whom the credit provider is a linked
credit provider gives to the debtor at or before the
time when the credit sale contract or loan contract
is made the statement referred to in that subsection.
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osgeetie™ 35, (1) A credit sale confract relating to goods

credit sale

contracts. or SBI'ViC@S Sha,ﬂ include——

(a)

(b)
(c)
(d)

(e)

(H

(2)

the date on which the contract, or an offer
to enter into the contract, was signed by
the debtor;

a description or identification of the goods
or services;

a statement of the amount financed in
accordance with Schedule 2;

a statement of the credit charge in
accordance with Schedule 3;

where, at the relevant date, it is possible to
express the whole of the credit charge as
an amount of money, a statement of the
total of—

(i) the credit charge; and
(ii) the amount financed;

a statement of the annual percenfage rate
in accordance with section 38;

a statement of the person to whom, and the
place at which, payments by the debtor are
to be made;

(h) a statement whether payments are to be

made by instalments and, if they are to
be so made, a statement of such of the
following as are known or can be calculated
at the relevant date—

(1) where each instalment is the same
amount, that amount;

(ii) where each instalment except the
last is the same amount, that
amount and the amounft of the last
instalment;

(iii) where neither subparagraph (i) nor

subparagraph (ii) applies, the
amount of each instalment;
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(iv) the number of instalments; and

(v) the time for the payment of each
instalment or the time {for the
payment of the first instalment and
the interval between each instalment
and the subsequent instalment;

(1) if a commission charge is payable, a

statement to that effect and, except in so
far as the information is not known by the
credit provider or is not readily available
to the credit provider, a statement of the
person to whom and the person by whom
the commission charge is payable; and

(j) astatement whether any mortgage relating

to the contract has been or is agreed to be
entered into.

(2) A credit provider shall not include in the
amount financed under a credit sale contract—

(a)

(b)

(c)

an amount payable by the debtor to the
credit provider in respect of a risk under
a contract of insurance (not being
compulsory insurance relating to goods)
other than a risk specified in clause 1 (d)
(iv) or 1 (e) of Schedule 2;

where a mortgage relating to the contract
has been entered into, an amount in respect
of insurance against loss of the security
interest of the mortgagee in any goods
subject to the mortgage by reason of any
Act exceeding an amount calculated hy
applying the prescribed rate for title
insurance in relation to goods of that class;
or

an amount in respect of the discharge of a
liability of the debtor to the credit provider
under a regulated confract that exceeds the
amount of the net balance due to the credit
provider calculated in accordance with
section 103 Immediately before the
discharge of the liability.
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(3) Nothing in this section requires the inclusion
in a credit sale contract of a statement referred to
in this section that is not applicable to the contract.

(4) In this section, “relevant dafe” means the
date on which the credit sale contract is entered info
or, if the credit sale contract is entered into by the
acceptance by the credit provider of an offer made
by the debtor, the date on which the offer is made.

iﬂi%?,i‘:m 36. (1) A loan contract shall include—
(a) the date on which the contract, or an offer
to enter into the contract, was signed by the
debtor;

(b) a statement of the amount financed in
accordance with Schedule 4;

(¢) a statement of the credit charge in
accordance with Schedule 5;

(d) where, at the relevant date, it is possible
to express the whole of the credit charge
as an amount of money, a statement of the
total of—

(i) the credit charge; and
(ii) the amount financed;

(e) a statement of the annua] percentage rate
in accordance with section 38;

(f) a statement of the person to whom and the
place at which payments by the debtor
are to be made;

(g) a statement whether payments are to be
made by instalments and if they are to be
so made, a. statement of such of the follow-
ing as are known or can be calculated at
the relevant date—

(i) where each instalment is the same
amount, that amount;
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(ii) where each instalment except the
last is the same amount, that amount
and the amount of the last instal-
ment,;

(iii) where neither subparagraph (i) nor
subparagraph (ii) applies, the
amount of each instalment;

(iv) the number of instalments; and

(v) the time for the payment of each
instalment or the time for the pay-
ment of the first instalment and the
interval between each instalment
and the subsequent instalment;

(h) if a commission charge is payable, a state-

(1)

ment to that effect and, except in so far as
the information is not known by the credit
provider or is not readily available to the
credit provider, a statement of the person
to whom and the person by whom the
commission charge is payable; and

a statement whether any mortgage relating
to the contract has been or is agreed to be
entfered into.

(2) A credit provider shall not include in the
amount financed under a loan contract—

(a)

(b)

an amount payable by the debtor to the
credit provider in respect of a risk under
a confract of insurance other than a risk
specified in clause 1 (b) of Schedule 4;

where a mortgage relating to the contract
has been entered into, an amount in respect
of insurance against loss of the security
interest of the mortgagee in any goods
subject to the mortgage by reason of any
Act exceeding an amount calculated by
applying the prescribed rate for {title
insurance in relation to goods of that class;
or
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(¢) an amount in respect of the discharge of
the liability of the debtor to the credit
provider under a regulated contract that
exceeds the amount of the net balance due
to the credit provider calculated in accor-
ance with section 103 immediately before
the discharge of the liability.

(3) Nothing in this section requires the inclusion
in a loan contract of a statement referred to in this
section that is not applicable to the contract.

(4) In this section, “relevant date” means the
date on which the loan contract is entered into or,
if the loan contract is entered into by the acceptance
by the credit provider of an offer made by the debtor,
the date on which the offer is made.

37. (1) This section applies to a credit sale
contract that provides for the consolidation of the
amount payable under the contract with the net
balance due to the credit provider (at the time the
contract is entered into) under another credit sale
contract (not being a credit sale contract in relation
to which there is a mortgage) that is discharged
upon the entering into of the first-mentioned
contract.

(2) A credit sale contract to which this section
applies does not fail to be in accordance with section
35 by reason only that the statements referred to in
section 35 (1) (e) to (h) are not included in the
contract, but only if the conditions specified in
subsection (3) are satisfied.

(3) The conditions referred to in subsection (2)
are that—

(a) to the extent to which the statements
referred to in section 35 (1) (¢), (d), (D),
(g) and () were not included in the
confract, they are included in a written
notice given to the debtor within 28 days
after the contract is entered into;
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(b) if a statement of the total of the amount
financed and the credit charge is not
included in the confract, it is included in
the notice referred to in paragraph (a);

and

(c) the notice given under paragraph (a) is
accompanied by a notice in or to the effect
of the prescribed form.

(4) At any time affer a credit sale contract to
which this section applies is entered into and
before the expiration of 10 days after the day on
which the notice refered to in subsection (3) (a)
has been given, the debtor may rescind the contract
by notice in writing given to the credit provider.

(5) Upon rescission under subsection (4) by the
debtor of a credit sale contract to which this section
applies, the other credit sale contract referred to in
subsection (1) shall, by force of this subsection,
revive, and any payments made under the credit
sale contract to which this section applies shall be
deemed to have been made under the revived
contract.

(6) Where a credit sale contract revives by force
of subsection (5), the debtor shall be deemed not
to be or have been in breach of, or in default under,
the revived contract in respect of the period during
which the credit sale contract to which this section
applies was in force, if the debtor was not in breach
of, or in default under, the credit sale contract to
which this section applies.

(1) Where a credit sale contract to which this
section applies is rescinded by the debtor, the
debtor shall, on demand by the supplier, return any
goods fo which the contract relates, other than
goods to which the revived contract applies.

Penalty: $1 000.



No. 99.] Credit. [1984.

(8) Where there is a dispute arising out of the
operation of this section, a court may, on the
application of a debtor, credit provider or guarantor,
make an order declaring or adjusting rights or
liabilities affected by the operation of this section—

(a) to give effect to, or to enforce, any rights
or liabilities consequent upon that opera-
tion; or

(b) subject to any such rights or liabilities, to
restore the debtor, credit provider or
guarantor, as nearly as practicable to their
respective positions before the credit sale
contract to which this section applies was
entered into.

(9) The reference in subsection (1) to the net
balance due to the credit provider shall be construed
in accordance with section 103, and as if that section
were contained in this Parf.

Statement 38. The annual percentage rate required under
01 annua

percentage section 35 or 36 to be stated in a credit sale contract
ate. .
8 or a loan contract is—

(a) where, under the contract, the whole of the
credit charge is determined by the applica-
tion of a percentage rate per annum to the
daily unpaid balance of the amount
financed—that percentage rate; and

(b) where under the contract the whole of the
credit charge is not so determined—

(i) the percentage rate per annum
which when applied to the daily
unpaid balance of the amount
financed calculated according to the
actuarial method will yield a sum
equal to the amount which under
the contract would be fthe credit
charge if all payments under the
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contract were paid on the respective
days on which under the contract
they are required to be paid;

(ii) where Schedule 6 applies to the
credit sale contract or loan contract,
the percentage rate per annum
determined in accordance with the
formula set out in that Schedule; or

(iii) where an applicable method has
been prescribed for the purposes of
this section, the percentage rate per
annum determined according to that
method,

whichever the credit provider determines.

39. (1) Where the payment of a debt or other
pecuniary obligation or the performance of any
other obligation under a loan contract is secured
by a mortgage of land, the loan contract may, not-
withstanding section 40, include an acceptable rate
of interest and a higher annual percentage rate that
does not exceed the acceptable rate by more than
2 per centum.

(2) Where, in accordance with subsection (1), a
loan contract includes 2 annual percentage rates,
the statement in accordance with section 38 of the
annual percentage rate required under section 36
shall be made in respect of each rate.

40. (1) Subject to section 39, a credit sale
contract or a loan contract shall be deemed to be
not in accordance with the provisions of this
Division if it includes—

(a) a statement of, or a reference to, more than
one annual percentage rate for the purposes
of the contract;

Acceptable
rate of
Interest,

Inclusion of
more than
one rate of
interast in
contract,
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(b) a statement of, or a reference to, any other
rate to the effect that the credit charge
under the contract is or is to be determined
by the application of that rate to the whole
or any part of the amount financed; or

(e) a statement of, or a reference to, a right
of the credit provider or any other person
to increase, or take any action that results
in the increase of, the annual percentage
rate.

(2) Where, in a credit sale contract or a locan
contract, there is a statement of, or a reference to,
more than one annual percentage rate for the
purposes of the contract or a statement of, or a
reference to, any other rate referred to in subsection
(1), the annual percentage rate for the purposes of
the contract shall be the lowest rate so stated or
referred to.

41. (1) Where, in accordance with a provision in
a credit sale contract or a loan contract, the credit
provider exercises a right under the contract to vary
the contract (otherwise than at the request of the
debtor or in a manner referred to in section 34, 69,
70 or '11) the variation does not have effect until the
prescribed period (or, where the contract provides
for a longer period of notice of the variation, that
longer period) has elapsed after notice of the
variation has been given to the debtor.

(2) Where notice of the variation of a credit sale
contract or loan contract is given in a common form
and posted by bulk postage, the notice shail be
deemed to have been given 21 days after the date
on which the last of the bulk postages was made.

42. (1) Subject to section 85, where—

(a) acredit sale contract is not in writing signed
by the debtor or is not in accordance with
section 35;
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(b) a loan contract is not in writing signed by
the debtor or is not in accordance with
section 36;

(c) the annual percentage rate under a credit
sale contract, or a loan confract, is not
disclosed in accordance with section 38 and,
if applicable, section 39;

(d) a credit sale contract or a loan contract is
deemed to be not in accordance with the
provisions of this Division by reason of
section 40 (1); or

(e) a mortgage relating to a credit sale
contract, or a loan contract, is entered into
in contravention of section 91 (1),

the debtor is not liable to pay to the credit provider
the credit charge under the contract.

(2) An amount paid by a debtor in respect of
the credit charge that, in accordance with subsection
(1), he is not liable to pay may be set off by the
debtor against the amount that is due or becomes
due to the credit provider under the credit sale
contract or the loan contract or, where there is not
such an amount, is a debt due by the credit provider
to the debtor.

(3) Nothing in this section affects the liability of
a person to be convicted of an offence under this
Act.

43. A credit provider shall not enter into a credit Otence.
sale contract, or a loan contract, that is in writing
but is otherwise not in acecordance with this Division.

Penalty: $1 000.
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44, (1) A provision in a credit sale contract or a
loan contract to the effect that the minimum credit
charge exceeds—

(a) where the amount financed under the
contract is not more than $75—$5 or, where
some other amount is prescribed for the
purposes of this paragraph, that other
amount; or

(b) where the amount financed under the
contract is more than $75—$7.50 or, where
some other amount is prescribed for the
purposes of this paragraph, that other
amount,

is void.

(2) A credit provider shall not enter into a
credit sale contract or a loan contract that includes
a provision that by reason of subsection (1) is void.

Penalty: $2 000.

45, (1) Where a credit provider receives a
request in writing for a statement under this
subsection, together with the prescribed fee (if any)
from a debtor under a credit sale contract or a loan
contract or from a guarantor who has entered into
a contract of guarantee with the credit provider in
respect of the obligations of the debtor under a
credit sale contract or a loan contract, the credit
provider shall within 14 days after receiving the
request give to the debfor or guaranfor who made
the request a statement in writing showing—

(a) each amount received under the contract
by the credit provider and the date on
which it was received;

(b) each amount due under the contract and
payable to the credit provider that has not
been received by the credit provider and
the date on which it became due; and
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(¢) each amount payable under the contract
to the credit provider that has not become
due and the date on which it becomes due.

Penalty: $1000.

(2) A credit provider is not required to comply
with a request under subsection (1) from a debtor
under a credit sale contract or a loan contract or
from a guarantor who has entered into a contract
of guarantee if, within the period of 3 months
immediately preceding the receipt of the request, he
has complied with an earlier request from that
debtor or guarantor in relation to the credit sale
contract, loan contract or contract of guarantee.

46. (1) Where a credit provider receives a
request in writing for a copy of a document that he
is required by this section to provide together with
the prescribed fee (if any) from a debtor under a
credit sale contract or a loan contract or from a
guarantor who has enfered into a contract of
guarantee with the credit provider in respect of the
obligations of the debtor under a credit sale
confract or a loan contract, the credit provider shall
within 14 days after receiving the request give to
the debtor or guarantor who made the request—

(a) a copy of the contract or of the offer or
other document signed by the debtor or
guarantor relating to the contract and to
which the request relates; or

(b) where the request relates to a contract of
insurance in relation to which an amount
is included in the amount financed—

(i) a copy of the conftract of insurance;
or

(ii) a statement of the terms and
conditions of the contract of
insurance which affect or concern
the rights of the debtor,

Penalty: $1 000.

Copy of
document
for debtor or
guarantor.
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(2) A credit provider is not required to comply
with a request under subsection (1) from a debtor
under a credit sale confract or a loan contract or
from a guarantor under a contract of guarantee if,
within the period of 3 months immediately
preceding the receipt of the request, he has
complied with an earlier request from that debtor or
guarantor in relation to that credit sale contract,
loan contract or contract of guarantee.

47. (1) Where a credit provider enters into a
credit sale contract or a loan contract that includes
g statement of—

(a) the amount of fees payable to a duly
qualified legal practitioner authorised to
prepare documents for the contract or for a
mortgage entered into in relation to the
contract;

(b) the amount of any charge prescribed for
the purposes of clause 1 (g) of Schedule 2 or
clause 1 {d) of Schedule 4; or

(c) the value of any consideration of a kind
prescribed for the purposes of clause 1 (i)
of Schedule 2 or clause 1 (f) of Schedule 4,

and the debtor claims that the amount or value is
not a reasonable amount or value he may apply to
the Tribunal for determination of the amount or
value.

(2) Where an application is made under sub-
section (1), the Tribunal shall—

(a) determine the amount or value and make
such orders as are necessary to give effect to
its determination; or

(b) dismiss the application.
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(3) Where the Tribunal makes a determination
under this section in relation to a credif sale
contract or a loan confract, the contract as varied
in accordance with the determination shall be
deemed not to fail to comply with section 35 or 36
by reason only of the determination.

Division 2—Continuing Credit Contracts.

48. (1) For the purposes of this section—

(a)

(b)

a reference to an agreement includes a
reference to an arrangement, understand-
ing or course of dealing; and

a person shall be deemed to agree with
another person with respect fo a matter if
the first-mentioned person has an agree-
ment, arrangement or understanding with
the other person, or is engaged in a course
of dealing with the ofther person, with
respect to the matter.

(2) Where—

(a)

(b)

a person (in this section referred to as “the
credifor”), in the course of a business
carried on by him, agrees with another
person (not being a body corporate) to
provide credit to that other person in
respect of—

(1) payment for goods or services or cash
supplied by the creditor to that other
person from time to time; or

(ii) payment by the creditor to a third
person in respect of goods or services
or cash supplied by that third person
to that other person from time to
time; and

the amounts owing to the creditor from
time to ftime under the agreement are or
are to be calculated on the basis that all

Interpreta-
tlon.
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amounts owing, and all payments made,
by that other person under or in respect
of the agreement are entered in one or more
accounts kept for the purpose of the agree-
ment,

the agreement is, for the purposes of this Act, a
continuing credit contract.

(3) Where the creditor agrees to make payments
to a third person in respect of poods or services or
cash supplied by that third person to the other
person, as referred to in subsection (2) (a) (ii), then,
for the purposes of this Act, the creditor shall, in
respect of any goods or services or cash so supphed
be deemed to have provided credit to that other
person to the extent of any payments made or o be
made by the creditor to that third person.

(4) Where in respect of the provision of credit—

(a) the only credit charge is a pre-determined
credit charge; or

(b) the credit is, or is to be, provided by
specified instalments,

the provision of the credit is not, and does not form
part of, the provision of credit under a continuing
credit contract.

(5) This section does not apply to an agreement
of a class or description of agreements prescribed
as being continuing credit contracts that are not
continuing credit contracts within the meaning of
this section.

49, (1) Subject to subsection (2), a reference
in this Part (other than in section 48) to a continu-
ing credit contract is a reference to a continuing
credit contract under which—

(a) where credit is or may be provided to the
debtor by way of the supply of cash by the
credit provider or any other person



1984.] Credit. [No. 99.

(whether fo the debtor or to another
person)—a charge is or may be made for
the provision of credit in respect of which
the annual percentage rate exceeds 14 per
centum,; or

(b) where credit is or may be provided to the
debtor by the credit provider in respect of
payment for goods or services supplied by
the credit provider or any other person
(whether fo fthe debtor or to another
person)—

(i) a charge, other than an account
charge, is or may be made for the
provision of ecredit;

(ii) an amount, other than an account
charge, owing at any time by the
debtor is not required to be paid
within the period of 4 months
after it is first owed; or

(iii) an amount, other than an account
charge, owing at any time by the
debtor is or will become payable by
5 or more instalments or by a
deposit and 4 or more instalments.

(2) This Part does not apply to a continuing
credit contract under which—

(a) where credit is or may be provided to the
debtor by way of the supply of cash by the
credit provider or any other person (whether
to the debtor or fo another person)—a
charge is or may be made for the provision
of credit in respect of which, where the
payment of a debt or other pecuniary
obligation or the performance of any other
obligation under the continuing -credit
contract is secured by a mortgage of land—
there is an acceptable rate of interest that
does not exceed 14 per centum and a
higher annual percentage rate that
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exceeds 14 per centum but does not exceed
the acceptable rate by more than 2 per
centum;

(b) an amount exceeding $20 000 is agreed as
the maximum amount that at any time may
be owed by the debtor under the contract;

or

(¢) a bank or a pastoral finance company
provides credit to a person by overdraft on
current account.

(3) For the purposes of subsection (2) (b), a
continuing credit contract shall be deemed not to
be a contract under which an amount exceeding
$20 000 is agreed as the maximum amount that at
any time may be owed by the debtor under the
contract where—

(a) under the contract, the debtor may not,
otherwise than by reason of his default,
owe more than $20 000 excluding any credit
charge; or

(b) when the contract is made, it is probable,
having regard to the terms of the contract
and all other relevant considerations, that
the amount owed by the debtor under the
contract will not at any time exceed $20 000
excluding any credit charge.

(4) Where more than one account is maintained
under a continuing credit contract, this Division
(this section and sections 58, 59, 60 and 66 excepted)
has effect as if separate continuing credit contracts
in the same terms as the contract under which the
accounts are maintained had been entered into in
relation to each account.

50. (1) For the purposes of this Act, a reference
to a billing cycle in relation to a continuing credit
contract is a reference fo the period applied from
time to time in accordance with the contract as the
billing cycle in relation to the contract.
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(2) A credit provider under a continuing credit
contract shall not apply as a billing cycle for the
purposes of section 61 or Schedule 7 a period
exceeding 40 days.

51. Where, under a continuing credit contract,
the credit provider satisfies the amount payable by
the debtor to a supplier in respect of the supply of
goods or services or cash, the credit provider shall,
for the purposes of this Division, be deemed to have
paid to the supplier the amount (whether or not it
is the same as the first-mentioned amount) that
would have been payable by the debtor to satisfy
the amount so payable.

52. (1) Subject to this section, a reference in
this Division to the chargeable amount in respect
of a billing cycle of a continuing credit contract is
a reference to the sum of such of the amounts
included in the statement of account referred to in
section 61 for that billing cycle as, under the
contract, the credit provider determines constitutes
the chargeable amount, being an amount not
exceeding—

(a) the amount that is the amount owed under
the contract by the debtor immediately
before the commencement of the billing
cycle less amounts included in the state-
ment of account in respect of payments by
the debtor during the billing cycle; or

(b) the amount that is the sum of the balances
owed under the contract by the debtor at
the end of each day of the billing cycle,
divided by the number of days in the
billing cycle,

whichever is the greater.

(2) A credit provider shall not determine as an
amount constituting the chargeable amount for a
billing cycle of a continuing credit contract an
amount that exceeds the greater of the amounts
referred to in subsection (1) (a) and (b).

Penalty: $1 000.

Payment on
behalf of
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(3) Where an amount defermined as an amount
constituting the chargeable amount for a billing
cycle exceeds the greater of the amounts referred
to in subsection (1) (a) and (b), the chargeable
amount for that billing cycle shall be deemed, for
the purposes of this Division, to be the lesser of the
amounts referred to in subsection (1) (a) and (b).

53. (1) A provision in a continuing credit
contract which requires the debtor to pay to the
credit provider an amount other than an amount
that is—

(a) the cash price of goods or services supplied
by the credit provider or by another
supplier in respect of payment for which
credit is provided under the contract;

{(b) an amount of cash supplied by the credit
provider or by another supplier for the
supply of which credit is provided under the
contract;

{¢) a credit charge;
(d) an amount of enforcement expenses;

(e) an amount of stamp duty in respect of or
in relation to the contract payable by the
debtor to the credit provider;

(f) an amount payable under the contract by
the debtor to the credit provider that is a
prescribed charge for the purposes of this
section; or

(g) the amount of any consideration given to
the debtor under the contract, being
consideration that is of a kind prescribed
for the purposes of this section,

is void.
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(2) A credit provider shall not enter into a
continuing credit contract that includes a provision
that by reason of subsection (1) is void.

Penalty: $2 000.

54. (1) For the purposes of this Act, a reference
to a credit charge in relation to a billing cycle of a
credit confract is a reference to the amount
included in the statement of account for that billing
cycle in accordance with this Division other than
any part of that amount that is—

(a)

(b)

(c)
(d)

(e)

the cash price of goods or services supplied
by the credit provider or by another
supplier in respect of payment for which
credit is provided under the contract;

an amount of cash supplied by the credit
provider or by another supplier for the
supply of which credit is provided under
the contract;

an amount of enforcement expenses;

an amount of stamp duty in respect of or
in relation to the contract payable by the
debtor fo the credit provider;

an amount payable under the contract by
the debtor to the credit provider that is a
prescribed charge for the purposes of this
section;

(f) the amount of any other consideration

()

given to the debtor under the contract,
being consideration that is of a kind
prescribed for the purposes of this section;

or
the amount of a credit charge included in

a statement of account for an earlier billing
cycle of the contract.

Credit
charpe.
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(2) A credit provider shall not include in a state-
ment of account for a billing cycle a credit charge
that exceeds the amount derived by the application
of the annual percentage rate in respect of the
contract to the chargeable amount for the billing
cycle in the manner applicable under the contract.

. Penalty: $1 000.

(3) In ascertaining the credit charge in relation
to-a continuing credit contract made befween a
credit provider and a debtor, regard shall not be
had to any amount by which the amount payable by
the credit provider to any supplier of goods or
services or of cash to the debtor or to another person
under the contract is less than the cash price of the
goods or services or the amount of the cash.

55. (1) For the purposes of this Act, a reference
to the annual percentage rate in relation to a
continuing credit contract is a reference to the
percentage rate calculated in accordance with the
following formula—

n=axXxh
where—

“n” is the annual percentage rate to be
calculated;

“a” is the percenfage rate that, under the
contract, is to be applied to the chargeable
amount for each billing cycle of the
contract to yield the credit charge; and

“b” is the number of those billing cycles that
would occur during a period of one year
if the contract were to continue in forece for
that period.

(2) Where, under a continuing credit contract—
(a) credit is or may be provided to the debfor by

way of the supply of cash by the credit
provider or any other person; and
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(b) the payment of a debt or other pecuniary
obligation or the performance of any other
obligation under the contract is secured
by a mortgage of land,

the contract may include an acceptable rate of
interest and a higher annual percentage rate that
does not exceed the acceptable rate by more than 2
per centum.,

(3) Where, in accordance with subsection (2), a
continuing credit contract includes 2 annual
percentage rates, the statement in the notice under
section 59 of the annual percentage rate shall be
made in respect of each such rate.

(4) Except as provided by subsection (2), a con-
tinuing credit contract shall not include more than
one annual percentage rate in respect of the
contract.

(5) Where the annual percentage rate in respect
of a continuing credit contract may, at the option
of the credit provider, be any rate less than, or not
exceeding, an annual percentage rate specified by
the credit provider, that specified rate shall, for the
purposes of section 49 (1) (a), be deemed to be the
annual percentage rate in respect of the contract,
whether or not the annual percentage rate applied
under the contract is a lower rate than that specified
rate.

56. A credit provider does not fail fo comply
with the provisions of this Division relating to the
stating of the annual percentage rate in relation to
a continuing credit confract or the credit charge
in relation to a billing cycle by reason only that he
applies a percentage rate under the contract to the
whole or part of the chargeable amount to yield
the credit charge or part of the credit charge in
respect of a billing cycle, the period of which is not
less than 24 days, as if the period of that billing
cycle were one month

Billing cycle
less than
cne month.
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57. (1) A credit provider does not fail to comply
with the provisions of this Division relating to the
application of a period as a billing cycle or the
inclusion of a credit charge in a statement of
account by reason only that he includes in the
credit charge in a statement of account for a billing
cycle the amount that would be the credit charge
in respect of a day that is, or 2 or more days each
of which is, a Saturday, a Sunday or a public or
bank holiday throughout the State or throughout
a recognized State immediately following the last
day of the billing cycle if no other amounts were
entered on that day or on those days in the account
of the debtor kept by the credit provider.

(2) Subsection (1) does not apply where a credit
provider includes the amount of a credit charge to
which that subsection relates in a statement of
account for a billing cycle and includes that amount
in the statement of account for a succeeding billing
cycle.

58. A credit provider shall, before the debtor
first incurs a debt under a continuing credit
contract, give to the debtor a statement in or to the
effect of the form prescribed for the purposes of
this section.

Penalty: $2 000.

59. (1) A credit provider shall, before the debtor
first incurs a debt under a continuing credit
contract, give a notice in writing to the debtor
stating—

(a) the amount (if any) that, under the
contract, is agreed as the maximum amount
in respect of which, at any time, credit is
agreed to be provided fo the debtor under
the contract;

(b) the method by which the chargeable
amount in respect of each billing cycle is
to be determined;
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the terms and condifions (if any) upon
which, under the contract, a credit charge
for a billing cycle may be made;

the method by which the amount of the
credit charge for each billing cycle is to
be determined;

(e) the period after the expiration of a billing

cycle within which the amount owed by
the debtor at the expiration of the billing
cycle is payable including particulars of
provisions requiring payment at a time
or times during that period of any part or
parts of that amount;

(f) the annual percentage rate in respect of the

(g)

(h)

(1)

contract and the manner of its application
to the contract;

particulars of stamp duty (if any) in
respect of or in relation to the contract or a
mortgage payable under the contract by
the debtor;

particulars of any mortgage relating to the
contract that, as a condition of the making
of the contract has been or is agreed to be
entered into;

the method (if any) by which, under the
contract, provisions of the contract may be
varied;

(j) particulars of such other matters (if any) as

(k)

are prescribed for the purposes of this
section; and

the other terms and conditions (if any) to
which the contract is subject.

Penalty: $1 000.
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(2) It is sufficient compliance with subsection (1)
if the continuing credit contract was made by the
acceptance of an offer in writing by the debtor to
the credit provider to enter into the contract (being
an offer that includes the matters required to be
stated in a notice under subsection (1)) and, before
the debtor incurs a debt under the contract, a copy
of that offer is given to him for his own use.

(3) Nothing in this section requires the inclusion
in a notice under subsection (1) of a statement that
is not, or particulars that are not, applicable to the
continuing credit contract.

s ianthe 60. (1) Where, in accordance with a provision
comimes  in a continuing credit contract, the credit provider
winows'©  exercises a right under the contract to vary the

netice.

operation of the contract (other than a right
exercised at the request of the debtor), the variation
does not have effect—

(&) in the case of a variation that increases
the credit charge under the contract, or
increases the amount of, or abridges the
time for payment of, the amount standing
to the debit of the account—until a period
that is not shorter than 2 billing cycles
has elapsed after notice of the variation
has been given to the debtor in writing; or

(b) in the case of any other variation—until a
period of at least 7 clear days or, where
the contract provides for a longer period of
notice of the variation, that longer period
has elapsed after notice of the variation
has been given to the debtor in writing.

(2) Where notice of the variation of a provision
in a continuing credit contract is given in a
common form by the credit provider and posted by
bulk postage, the notice of the variation shall be
deemed to have been given 21 days after the date
on which the last of the bulk postages was made.



1984.] Credit. [No. 99.

61. (1) A credit provider under a continuing
credit contract shall give to the debtor a statement
of account in accordance with Schedule 7 in respect
of each billing cycle applied under the continuing
credit contract from time fo time.

(2) A credit provider shall not include in a
statement of account referred to in subsection (1)—

(a) where a mortgage relating fo the contract
has been entered into, an amount in
respect of insurance against loss of the
security interest of the mortgagee in any
goods the subject of the mortgage by
reason of any Act exceeding an amount
calculated by applying the presecribed rate
for title insurance in relation to goods of
that class;

(b) an amount in respect of the discharge of a
liability of the debtor to the credit provider
under a regulated contract that exceeds
the amount of the net balance due to the
credit provider calculated in accordance
with section 103 immediately before the
discharge of the liability; or

(c) a statement that is, or particulars that are,
prescribed as a statement, or particulars
that may not be included in the statement
of account.

(3) Nothing in this section requires the inclusion
in a statement of account referred to in subsection
(1) of a statement that is not, or particulars that are
not, applicable to the continuing credit contract.

(4) Where particulars of matters required to be
included in the statement of account are included
in documents attached to or accompanying the
statement of account, the provisions of Schedule 7
requiring those particulars to be so included are
sufficiently complied with.

Statement
of account.
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(5) Where an amount paid by a debtor is not
included in the statement of account in respect of
the billing cycle during which the amount was paid,
the credit provider shall, within a reasonable time
after the receipt of the amount, enter the amount
in the account of the debtor kept by the credif
provider.,

(6) A credit provider under a continuing credit
contract shall not—

(a) fail to give a statement of account in
accordance with this section in respect of
each billing cycle applied under the contract
from time to time;

(b) give a statement of account that does not
comply with the provisions of this section;

(¢) pive a statement of account under this
section in respect of a billing cycle the
period of which exceeds 40 days; or

(d) include in a statement of account under
this section an amount of deferral charges
or default charges.

Penalty: $1 000.

SR eon 62. (1) Where—

€ITors,

(a) the debtor under a continuing credit
contract queries, by a written document
given or sent to the credit provider, any
amount or other matter (being matter that
the debtor reasonably believes is incorrect as
to the nature or extent of the liability of the
debtor to the credit provider) shown in a
statement of account given to him in
accordance with section 61;
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(b) the document contains sufficient details to
enable the credit provider to identify the
statement of account;

(c) the document is given or sent to the credit
provider before payment under the contract
is due in respect of the statement of account;

and

(d) the credit provider does not take such
action as satisfies the query,

any right of action claimed by the credit provider
in respect of the queried amount or other matter
and any related credit charges, and any obligation
on the part of the debtor to pay the queried amount
and any related credit charges, are suspended until
after the expiration of the 2 complete billing
cycles that next succeed the giving by the credit
provider to the debtor of a written notification
setting out his decision in relation to the query.

(2) If the credit provider corrects, in a manner
that satisfies the query, the amount or other matter
in the statement of account relating to the next
billing cyecle given to the debtor or a subsequent
billing cycle, the credit provider may not impose any
charge for the provision of credit, or otherwise, in
respect of that next billing cycle and any such
subsequent billing cycles, relating to the queried
amount or other matter, and the imposition of any
such charge is, without limiting subsection (4), void.

(3) The debtor may apply to the Tribunal, before
the expiration of the 2 complete billing cycles
that next succeed the giving by the credit provider
to the debtor of a written notification of his decision
in relation to the query, for a determination to be
made with respect to the queried amount or other
matter, and any right of action, and obligation to
pay, referred to in subsection (1) are further
suspended unfil the Tribunal makes its
determination,
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(4) The determination of the Tribunal is
conclusive as to the matters in dispute, and the
Tribunal may make such orders as it thinks fit,
including—

(a) an order that the whole or a specified part
of the credit or other charges that would
have been payable by the debtor had he not
made his query are payable by him; and

(b) an order removing the suspension imposed
by subsection (1).

(5) A credit provider shall not institute proceed-
ings in respect of a right of action referred to in
subsection (1) while the right of action is, by virtue
of this section, suspended.

Penalty: $2 000.

63. A credit provider shall not institute proceed-
ings for the recovery of an amount owed to him
under a continuing credit contract unless, when
giving the required notice under section 107, he
gives the debtor a statement of account under
section 61 that includes a request for payment of
that amount.

Penalty: $1 000.

64. (1) A credit provider shall not give to &
debtor a statement of account relating to a billing
cycle of a continuing credit contract that includes
in the chargeable amount an amount owed by the
debtor under the contract immediately before the
first day of the billing cycle unless—

(a) he has given to the debtor a statement of
account in respect of the billing cycle
immediately preceding the first-mentioned
billing cycle; and
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(b) he gave that statement to the debtor not
later than—

(i) where the first-mentioned billing
cycle is 14 days or more—8 days
before the end of that billing cycle; or

(ii) where the firstmentioned billing
cycle is less than 14 days—4 days
before the end of that billing cycle.

Penalty: $1 000.

(2) Where a credit provider gives to debtors
statements of account that are posted by bulk
postage, and proceedings are brought against the
credit provider for an offence under subsection (1)
in respect of a continuing credit contract, proceed-
ings for a like offence under subsection (1) may not
be instituted against him in respect of another
continuing credit contract in respect of which a
statement of account was posted by the same bulk
postage.

5. Nothing in section 61 or 64 requires a credit
provider to give to a debtor a statement of account in
respect of a billing cycle of a continuing credit
contract where—

(a) during the billing cycle an amount was not
entered in the account of the debtor kept by
the credit provider and at the end of the
billing cycle there was not an amount
entered in the account and owing by or to
the debtor;

(b) during the billing cycle—

(1) the credit provider wrote off the debt
of the debtor under the contract; and

(ii) no other enftries were made in the
account of the debftor kept by the
credit provider; or

Staternent
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during the whole of the billing cycle and
the 2 Immediately preceding billing
cycles, the debtor was in default under the
contract and, hefore the commencement of
the first-mentioned billing cycle, the credit
provider, in accordance with the contract,
exercised a right not to provide further
credit under the contract and did not,
during the billing cycle, provide further
credit.

66. Where at any time there is an amount owing
to the debtor by the credit provider under a continu-
ing credit contract that exceeds the amount owing
at that time by the debtor to the credit provider, the
credit provider shall, upon request by the debtor,
pay that amount to the debtor.

67. (1) Subject to section 85, where, in relation
to a billing cycle of a continuing credit contract—

(2)

(o)

(e)

(d)

the credit provider has not given notice in
writing to the debtor of the annual percent-
age rate in respect of the contract in
accordance with section 3 (4) or 59;

the credit charge—

(i) is determined otherwise than in
accordance with this Division; or

(ii) is not included in a statement of
account for that billing cycle given
to the debtor under section 61;

the debtor incurs a debt under the contract
before the credit provider has given a
notice under section 59;

the credit provider includes in the
statement of account for that billing cycle
an amount of deferral charges or default
charges; or
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(e) a mortgage relating to the continuing
credit confract is entered into in
contravention of section 91 (1),

the debtor is not liable to pay to the credit provider
the credit charge in respect of that billing cycle.

(2) Nothing in this section affects the liability of
a person to be convicted of an offence under this
Act.

68. (1) Where a credit provider receives a
request in writing together with the prescribed fee
(if any) from a debtor under a continuing credit
contract or from a guarantor who has entered into
a contract of guarantee with the credit provider in
respect of the obligations of the debtor under a
continuing credit contract, the credit provider shall,
within 14 days after receipt of the request, give to
the debtor or guarantor who made the request a
copy of any notice given under section 3 (4), 59 or
60 in respect of the contract.

Penalty: $1 000.

(2) A credit provider is not required to comply
with a request under subsection (1) from a debtor
under a continuing credit contract or from a
guarantor under a contract of guarantee if, within
the period of 14 days immediately preceding the
receipt of the request, he has complied with an earlier
request from that debtor or guarantor in relation to
that contract or contract of guarantee.

Division 3—Operation of Regulated Coniracts.

69. (1) Where a credit provider agrees to
discharge one or more regulated contracts to which
the credit provider and the debtor are parties in
consideration of the entering into of another credit
contract by the debtor (whether or not a regulated
contract), the credit provider shall, before entering
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into the other credit contract, give to the debtor a
statement in writing stating, in respect of each of
the regulated contracts to be discharged—

(a) the amount that would be due to the credit
provider under section 105 if, immediately
before the relevant date, the debtor were to
discharge his obligations under the
contract in accordance with that section;

and

(b) in the case of a regulated credit sale
contract or a regulated loan contract,
particulars of the calculation of that
amount by setting out—

(i) the outstanding balance of the
amount financed;

(i) the outstanding balance of the
accrued credit charge;

(iii) the outstanding balance of deferral
charges (if any) charged in
accordance with this Part;

(iv) the outstanding balance of default
charges (if any) charged in
accordance with this Part; and

(v) the oufstanding  balance of
enforcement expenses (if any),

and (where the relevant insurance and
maintenance contracts are discharged) the
amounts of statutory rebates (if any) of
insurance charges and maintenance
charges deducted from the sum of the
amounts referred to in subparagraphs (i)
to (v).

(2) In subsection (1), “relevant date” means the
date on which the new credit contract is entered
into or, if that credit contract is entered into by the
acceptance by the credit provider of an offer made
by the debtor, the date on which the offer is made.
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70. (1) The credit provider and the debtor under
a credit sale confract or a loan contract may agree
to vary the terms of the contract in relation to, or
to payment of, the amount owing under the
contract if—

(a) the outstanding balance of the amount
financed at the date of the variation is not
increased by the variation or is increased
by the variation by reason only of the
addition of an amount referred to in
subsection (3);

(b) the annual percentage rate applicable to
the contract as varied does not exceed the
lesser of—

(i) the annual percentage rate applic-
able to the contract immediately
before the variation; and

(ii) the annual percentage rate
prescribed by the regulations for the
purposes of this subparagraph;

(c) a deferral charge is not made in respect of
the variation; and

(d) the agreement is in writing signhed by the
credit provider and the debtor and specifies
(where applicable)—

(i) the varied terms of repayment;

(ii) the amount by which the amount
financed is increased;

(iii) the amount by which the credit
charge is increased by reason of the
variation;

(iv) the amount of default charges and
deferral charges outstanding at the
date of the variation;

Variation of
credit sale
contracts
and loan.
conftracts.
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(v) the amount of stamp duty and legal
fees payable to a duly qualified legal
practitioner (not being the credit
provider or an employee of the credit
provider) for preparation of the
agreement,;

(vi) the additional amount payable
under the contract by reason of the
variation; and

(vil) such other matiers as may be
prescribed.

(2) The regulations may prescribe the manner in
which mafters required by subsection (1) (d) to be
specified in an agreement are to be so specified,
whether by the use of a prescribed form or
otherwise.

(3) The following are the amounts by which the
outstanding balance of the amount financed under
a credit sale contract or a loan contract may be
increased by a variation under subsection (1)—

(a) where, under the credit sale contract or
loan contract, the premium under a
contract of insurance or compulsory
insurance entered into in relation to the
credit sale contract or loan contract or a
regulated mortgage relating fo the contract
was included in the amount financed under
the credit sale contract or loan contract—a
premium payable under that contract of
insurance or compulsory insurance in
relation fto a subsequent period not
exceeding 12 months;

(b) where, under the credit sale contract or
loan contract, registration fees relating to
goods and in respect of a particular period
were included in the amount financed under
the credit sale contract or loan contract—
registration fees relating to those goods in
respect of a subsequent period; or

(¢) such other amounts as may be prescribed.
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(4) Where a credit provider enfers into an
agreement referred to in subsection (1) he shall,
not later than 14 days after the agreement is
entered info, give the debtor a copy of the agreement.

(5) Notwithstanding any other provision of this
Act, an agreement to vary a contract in accordance
with this section is not a loan contract.

(6) Where a variation to which this section
applies is made to the terms of a credit sale contract
or a loan contract, a guarantor under a contract
of guarantee in respect of the obligations of the
debtor under the contract is not liable in respect
of the contract for an amount exceeding the amount
for which, but for the variation, he would have been
liable unless the credit provider, not later than 14
days after the variation was made, gave the
guarantor a notice in writing of the variation.

(7) This section does not apply to or in respect
of a variation—

(a) if section 37, 69 or 71 applies to or in respect
of the variation; or

(b) by reason only that, as a result of a
variation, the amount due to a credit
provider is satisfied or reduced.

71. (1) Where a credit provider and a debtor
agree to vary a credit sale contract, or a loan
contract, by the deferral of the payment of an
amount payable by the debtor under the contract,
the credit provider shall not make a charge in
respect of the deferral unless—

(a) the payment is deferred—

(i) in accordance with a term in the
contract to the effect that such a
payment may be deferred; or

(ii) in accordance with the agreement of
the credit provider and the debtor;

Deferral
charge.
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(b) the charge in respect of the deferral does
not exceed the amount determined in
accordance with subsection (2);

(c) a default charge is not made in respect of
the deferral; and

(d) the deferral is made in accordance with
subsection (4).

(2) The amount of a charge in respect of the
deferral of the payment of an amount payable under
a credit sale contract or a loan contract determined
in accordance with this subsection is—

(a) the amount that is the sum of the amount
determined by applying to the amount
payment of which is deferred, in respect
of the number of days for which it is
deferred—

(i) where a credit charge is payable
under the contract—a rate not
exceeding the daily percentage rate
that applies to the contract; or

(ii) where a credit charge is not payable
under the contract—the rate
prescribed for the purposes of this
section,

and the amounts (if any) payable in respect
of charges mentioned in subsection (3) in
relation to the deferral of the payment; or

(b) the amount agreed by the credit provider
and the debtor as the charge,

whichever is the lesser.

(3) The charges in relation to the deferral of a
payment referred to in subsection (2) (a) and sub-
section (4) (b) are charges in respect of—

(a) stamp duty payable in respect of or in rela-
tion to the deferral; and
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(b) fees payable to a duly qualified legal practi-
tioner (not being the credit provider or an
employee of the credit provider) authorised
to prepare documents for the deferral.

(4) Where a credit provider defers payment of an
amount payable under a credit sale contract or a
loan contract the deferral is in accordance with this
subsection if, not later than 14 days after the credit
provider agrees to defer or, where the deferral is
made under a term of the contract, he defers the
payment, the credit provider gives notice in writing
to the debtor stating—

(a) the amount of the payment deferred;

(b) the amounts (if any) payable in respect of
charges mentioned in subsection (3) in
relation to the deferral of the payment;

(c) the date on which the period for which the
payment is deferred expires;

(d) the amount of the charge, in dollars and
cents; and

(e) if applicable, the rate applied to the amount
payment of which is deferred in accordance
with subsection (2) (a) to determine the
amount of the charge.

(5) A credit provider shall not make a charge—

(a) in respect of the deferral of the payment
of an amount payable by the debtor under
a credit sale contract or a loan contract,
unless the whole or part of the credit charge
under the contract is a pre-determined
credit charge; or

(b) in respect of the deferral of the payment
of an amount payable by the debtor under
a regulated continuing credit contract.
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(6) Notwithstanding anything to the contrary in
this Act, the deferral of the payment of an amount
payable by a debtor under a credit sale contract
or a loan confract in accordance with this section
is not a loan contract.

Penalty: $1 000.

72. (1) Where under a credit sale contract or a
loan contract the debtor does not pay an amount
payable under the contract when it is due, the credit
provider shall not make a charge in respect of the
failure to pay unless there is a term in the contract
to the effect that such a charge may be made and the
charge does not exceed—

(a) the amount determined by applying to the
daily balance of the amount due and
unpaid—

(i) where a credit charge is payable
under a contract—the daily percent-
age rate under the contract; or

(ii) where a credit charge is not payable
under the contract—the rafe pre-
scribed for the purposes of this
section; or

{(b) the amount determined by applying to the
amount unpaid the rate specified in the
contract for the purposes of such a charge,

whichever is the lesser.

(2) A credit provider shall not make a charge—

(a) in respect of the failure to pay an amount
payable under a credit sale contract or a
loan confract when it is due unless the
whole or part of the credit charge under
the conftract is a pre-determined credit
charge;
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(b) in respect of the failure to pay an amount
payable under a regulated -continuing
credit contract; or

(¢) in respect of a charge under subsection (1)
that is unpaid.

(3) Nothing in this section affects the right of
a credit provider to make or require paymment of an
accrued credit charge, a deferral charge or an enfor-
cement expense.

Penalty: $1 000.

73. Where the terms of a regulated contract are
varied or a regulated contract is discharged in con-
sideration of the debtor entering into another credit
contract, whether in a manner referred to in section
37, 69, 70, 71 or 74 or in accordance with a provision
in the contract or by agreement between the credit
provider and the debtor, the contract as varied shall
be deemed to confinue to be, or the other conftract
shall be deemed to be, a regulated contract notwith-
standing that, but for this section, it would not
continue to be, or be, a regulated contract.

74. (1) Where a debtor by reason of illness,
unemployment or other reasonable cause is unable
reasonably to discharge his obligations under a
regulated contract, the debtor may, where he reason-
ably expects that he would be able to discharge his
obligations—

(a) if the period of the contract were extended
and the amount of each payment due under
the contract accordingly reduced (without
a change being made to the annual percent-
age rate);

(b) if the dates on which payments due under
the confract during a specified period were
postponed (without a change being made to
the annual percentage rate); or
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(c) if the period of the contract were extended
and the dates on which payments due under
the contract during a specified period were
postponed (without a change being made
to the annual percentage rate),

apply to the credit provider for a variation of the
contract.

(2) Where a credit provider to whom applica-
tion is made by a debtor under subsection (1) refuses
to vary a regulated contract in accordance with the
application, the debtor may apply to the Commis-
sioner for assistance in negotiating a variation of the
contract.

(3) Where an application is made under subsec-
tion (2), the Commissioner shall seek the views of
the credit provider and any mortgagee or guarantor
and, after giving them a reasonable opportunity {o
be heard and making such other inquiries as the
Commissioner thinks fit, determine whether or not
to seek to arrange with the credit provider a varia-
tion of the regulated contract and, where he seeks
such a variation and is unable to reach agreement
with the credit provider, the Commissioner shall
refer the application to the Tribunal.

(4) The Tribunal may, where it receives an appli-
cation referred to it under subsection (3) and has
given the applicant, the credit provider and any
mortgagee or guarantor an opportunity to be heard,
order, or refuse to order, a variation of the contract
to which the application relates and, where it
orders such a variation, may make such other orders
as it thinks fit.

(b) Where an order of the Tribunal under sub-
section (4) is in force, a credit provider under a con-
tract to which the order applies may apply to the
Tribunal for a variation of the order.

(6) The Tribunal may, where it receives an appli-
cation under subsection (5) make such variation of
the order to which the application relates as it
thinks fit or may refuse to vary the order.
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(7) Where an application for variation of a regu-
lated contract is referred to the Tribunal under sub-
section (3), the credit provider shall not institute
proceedings, or exercise a right, under the contract,
or a mortgage that relates to the contract, before
the Tribunal has made or refused an order under
subsection (4).

(8) An order in force under this section, includ-
ing such an order as varied from time to time, has
effect according to its tenor.

Penalty: $2 000.

Dipision 4—General.

75. (1) An agreement entered into by a credit }

provider whereby a debtor agrees to pay to, or on
behalf of, the credit provider any costs, fees or
charges incidental to, or relating to—

(a) the provision of credit under a regulated
contract;

(b) guaranteeing or securing repayment of any
such credit; or

(e) negotiations for the provision of any such
credit or for guaranteeing or securing re-
payment of any such credit,

(other than costs, fees or charges permitted by this
Act to be included as part of the amount financed
under g regulated credit sale contract or a regulated
loan contract or as part of the amount owing under
a regulated continuing credit contract) is void.

(2) Any amount that, notwithstanding suhsection
(1), is paid by a debtor to a credit provider in
accordance with an agreement referred to in subsec-
tion (1) is recoverable by the debtor from the credit
provider as a debf.

Urauthorised
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(3) A credit provider shall not enfer into an
agreement that, by reason of subsection (1), is void.

Penalty: $2 000.

76. (1) A provision in a regulated contract to
the effect that where the debtor makes default
under the contract and the credit provider exercises
a right in relation to the contract arising from the
default, the debtor is, if the credit provider so deter-
mines, liable to pay to the credit provider an amount
incurred or expended in the exercise of that right
is void unless the provision limits the amount so
payable to the reasonable amount reasonably in-
curred or expended by the credit provider in the
exercise of that right.

(2) A credit provider shall not enter into a con-
tract containing a provision that, by reason of sub-
section (1), is void.

Penalty: $2 000.

(3) Where there is a dispute between the debtor
and the credit provider in relation to the liability of
the debtor to pay a reasonable amount reasonably
incurred or expended by the credit provider in the
exercise of a right in relation to a regulated contract
arising from the default of the debtor, the Tribunal,
on the application of the debtor or credit provider,
may determine the amount of that liability.

77. (1) A provision in an agreement to the effect
that a person does not have a right fo revoke an
offer to enter into a regulated contract—

(a) before the offer is accepted; or

(b) in a case where, at the time of the accept-
ance, the person could not reasonably be
expected to know that the offer had been
accepted, before notice is given of the
acceptance,

or that such a right is restricted or modified is void.
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(2) A credit provider shall not enter info an
agreement that includes a provision that, by reason
of subsection (1), is void.

Penalty: $2 000.

78. It is sufficient compliance with the provi-
sions of this Part that require the annual percent-
age rate to be stated in or in relation to a regulated
contract under which the whole or any part of the
credit charge is a pre-determined credit charge if
the annual percentage rate is—

(a) stated as a rate greater than that required
to be stated; or

(b) stated as a rate less than that required to
be stated by not more than 1 part in 50
of the rate required to be stated.

79. It is sufficient compliance with the provisions
of this Part that require the estimated credit charge
to be stated in or in relation to a regulated contract
under which the whole or any part of the credit
charge is an estimated eredit charge if the estimated
credit charge is—

(a) stated as a charge less than that required
to be stated; or

(b) stated as a charge greater than that
required to be stated by not more than 1
part in 100 of the charge required to be
stated.

80. Where, under a credit sale contract or a loan
contract, the whole of the credit charge is a pre-
determined credit charge or an estimated credit
charge and the amount of the credit charge stated
in the contract differs from the amount determined
by applying, according to the actuarial method, the
annual percentage rate stated in the contract to the

Suffielent
statement
of annual
percentage
rate.

Sufficlent
statemaent of
estimated
credit
charge.

Discrepancy
between
credit charge
and annuat
percentage
rate,



No. 99.] Credit. f1984.

amount financed by an amount that exceeds 1 per
centum of the amount so stated in the contract, the
liability of the debfor under the contract in respect
of the credit charge is a liability—

(a) where the amount so determined is less
than the amount so stated—to pay the
amount determined by applying the annual
percentage rate to the unpaid balance of
the amount financed; or

(b) where the amount so determined exceeds
the amount so stated—to pay the amount
determined in accordance with the contract
as if the annual percentage rate were the
rate which, when applied to the unpaid
balance of the amount financed, yields an
amount equal to the amount so stated.

Assienment 81, (1) A person—
credit
provider.

{a) being a credit provider, shall not assign the
whole or any part of his rights as a credit
provider under a regulated contract to a
person other than a licensed credit provider
or an exempt credit provider; and

(b) being a mortgagee under a mortgage relat-
ing to a regulated contract shall not, sub-
ject to subsection (2), assign the whole or
any part of his rights as a mortgagee under
the mortgage to a person other than a
licensed credit provider or an exempt credit
provider to whom he has assigned his rights
under the credit contract,

unless the assignment—

(c) is an assignment made bona fide by way of
security in respect of a liability incurred by
the assignor; or
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(d) is made with the consent of the Commis-
sioner or the Tribunal.

Penalty: $1 000.

(2) Where a mortgage secures payment of a debt
or other pecuniary obligation or the performance of
any other obligation under a regulated contract and
secures other moneys or the performance of any
other obligation, subsection (1) does not apply to
or in respect of an assignment of rights under the
mortgage that do not relate to a regulated contract.

{3) Subject to this section, where a credit pro-
vider or a mortgagee assigns his rights as a credit
provider under a regulated contract or as a mort-
gagee under a regulated mortgage—

(a) the debtor or mortgagor and, where there
is a guarantee in relation to the contract
or mortgage, the guarantor, have under the
contract, mortgage or guarantee the same
obligations to the assignee as they would
have had to the credit provider or mort-
gagee if the assignment had not been made;

and

(b) subject to subsection (4), the debtor or
mortgagor and any such guarantor have
and may exercise the same rights in respect
of the contract, mortgage or guarantee
against the assignee as they have and may
exercise against the credit provider or
mortgagee,

(4) An assignee under an assignment to which
subsection (1) applies of the rights of a credit pro-
vider under a regulated contract or of a mortgagee
under a mortgage relating to a regulated contract
is not liable to the debtor or mortgagor under the
contract or mortgage in respect of an amount ex-
ceeding the amount due to the assignee under the
regulated contract at the date of the assignment.
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(5) 'The rights of a debtor, mortgagor or guaran-
tor referred to in subsection (3) (b) in respect of a
regulated contract or a regulated mortgage may not
be exercised otherwise than by way of a defence or
set off in respect of a claim by the assignee under
the regulated contract.

(6) Subject to section 85—

(a) where a credit provider assigns the whole
or any part of his rights under a credit sale
contract or a loan contract otherwise than
in accordance with subsection (1), the
debtor is not liable to pay the amount of
the credit charge under the contract;

(b) where a credit provider assighs the whole or
any part of his rights under a regulated
continuing credit contract otherwise than
in accordance with subsection (1), the
debtor is not liable to pay the amount of the
credit charge for the billing cycle during
which the assignment occurred; and

(c) where a credit provider assigns the whole
or any part of his rights as mortgagee under
a regulated mortgage otherwise than in
accordance with subsection (1)—

(i) where the morigage relates to a credit
sale contract or a loan confract, the
debtor is not liable to pay the amount
of the credit charge under the con-
tract; and

(i) where the mortgage relates to a
regulated continuing credit contract,
the debtor is not liable to pay the
amount of the credit charge for the
billing cycle during which the assign-
ment is made.

(7) This section does not apply to or in respect of
an assighment that occurs by operation of law.
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82, Subject to this Act, a credit provider shall
not under a regulated loan contract make a payment
of an amount to or in accordance with the instruc-
tions of the debtor unless the payment—

(a) is in cash or money’s worth; and

(b) is made in full without deduction of an
amount included in the credit charge in
respect of the contract.

Penalty: $1 000.

83. A credit provider shall, unless the credit pro-
vider and debtor otherwise agree, apply payments
received under a regulated contract—

(a) in the case of a regulated credit sale con-
tract or a regulated loan contract—

(i) first in payment of default charges
(if any);

(11) secondly in payment of the accrued
credit charge;

(iii) thirdly in payment of deferral
charges (if any);

(iv) fourthly in payment of the outstand-

ing balance of the amount financed;
and

(v) fifthly in payment of enforcement
expenses; and

(b) in the case of a regulated continuing credit
contract—

(1) first in payment of the credit charge;
and

(ii) secondly in payment of any other

amount owed under the contract by
the debtor to the credit provider.

Loan to be
in money or
equivalent.

Application
of payments.
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84. A debtor who is liable to make payments in
respect of 2 or more regulated contracts to the
same credit provider shall, notwithstanding any
agreement to the confrary, be entitled, on making
a payment in respect of the contracts which is not
sufficient to discharge the total amount then due
under all the contracts, to require the credit provider
to appropriate the amount so paid in or towards
the satisfaction of the amount due under any one
or more of the contracts, or in or towards the
satisfaction of the amount due under any 2 or
more of the contracts, in such proportions as the
debtor specifies and, if the debtor fails to make such
an appropriation, the payment shall, unless the
debtor and the credit provider otherwise agree, be
appropriated in or towards the satisfaction of the
amounts due under the respective contracts in the
order in which the contracts were entered into.

85. (1) Where, by reason of a contravention of
or a failure to comply with this Act or the Credit
(Administration) Act 1984, by a credit provider, a
debtor is not liable to pay to the credit provider
under a regulated contract an amount that, but for
the contravention or failure, he would have been
liable to pay under the contract, the credit provider
may apply to the Tribunal for an order increasing
the liability of the debtor to the credit provider.

(2) Where an application is made to the Tribunal
under this section in relation to a regulated contract,
the Tribunal, after consideration of the relevant
circumstances, including the conduct of the credit
provider and the debfor and loss or damage (if any)
suffered by the debtor—

(a) in the case of a credit sale contract or a
loan contract and a contravention of or
failure to comply with the Credit
(Administration) Act 1984—

(1) may, where it is satisfied that the
contravention or failure has occurred
and ought reasonably to be excused—
determine that the debtor is liable to
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pay the amount financed under the
contract and the whole or such part
of the credit charge as it determines;

or

(ii) may, where it is satisfied that the
contravention or failure has occurred
but ought not to be excused—
determine not fo increase the
liability of the debtor or determine
that the debtor is liable to pay the
whole or such part as it determines
of the amount financed under the
contract and the whole or such part
of the credit charge as it determines;

(b) in the case of a regulated continuing credit

(c)

contract and a contravention of or failure
to comply with the Credit (Administration)
Act 1984—

(1) may, where it is satisfied that the
contravention or failure has occurred
and ought reasonably to be excused
—determine that the debtor is liable
to pay the whole or such part of the
amount owing or the credit charge
as it determines; or

(ii) may, where it is satisfied that the
contravention or failure has occurred
but ought not to be excused—
determine nof to increase the liability
of the debtor ot determine that the
debtor is liable to pay the whole or
such part of the amount owing or
the credit charge as it determines;

and

in the case of a regulated contract and a
contravention of or failure to comply with
this Act by a credit provider may, where it
is satisfied that the confravention or
failure has occurred—determine not to
increase the liability of the debtor or
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determine that the debtor is liable to pay
the whole or such part of the credit charge
under the contract as it determines.

(3) Where, under this section, the Tribunal
determines the amount that a debtor is liable to
pay after a contravention of or failure to comply
with this Act or the Credit (Administration) Act
1984, by a credit provider, the Tribunal shall ensure
that, in determining that amount, the amount that
the debtor would have been liable to pay but for
the contravention or failure is reduced by an amount
that is not less than the amount of loss or damage
(if any) suffered by the debtor as a result of the
contravention or failure.

(4) Where, under this section, the Tribunal
determines the liability of the debtor under a
regulated contract in consequence of a contraven-
tion of or a failure to comply with this Act or the
Credit (Administration) Act 1984, by the credit pro-
vider, the liability of the debtor to the credit provider
under the contract is the liability determined by the
Tribunal instead of the liability that, but for the
determination, the debtor would have had to the
credit provider under the contract.

(5) Nothing in this section affects the liability of
a person to be convicted of an offence under this Act
or the Credit (Administration) Act 1984.

86. Where a credift provider has contravened or
failed to comply with this Act or the Credit (Admin-
istration) Act 1984, in respect of 2 or more regulated
contracts, he may apply to the Tribunal for a
determination under section 85 and the Tribunal,
without affecting the liability of a person to be con-
victed of an offence under this Act or the Credit
(Administration) Act 1984—

(a) may make a determination under section
85 in relation to 1 or more specified
regulated contracts; and
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(b) may make a determination under section
85 in relation to all regulated contracts
entered into by the credit provider during
a specified period.

87. Where under this Act the liability of a debtor i ™
to a credit provider is reduced— B Telogion

to Inture
liability.

(a) the amount of the reduction shall be set off
against amounts that, but for the reducticn,
would become payable by the debtor to the
credit provider; and

(b) where the amount of the reduction exceeds
the amount that the debtor, but for the
reduction, would have become liable to pay
to the credit provider, the amount of the
excess is a debt payable by the credit pro-
vider to the debtor.

88. In a prosecution for a contravention of see- Buetfs .

tion 3 (4), 43, 59, 61 or 64 the court may, without
proceeding to conviction, dismiss the charge if it is
satisfied—

(a) that the contravention was unlikely fo
deceive or operate to the disadvantage of a
party to the relevant contract; and

(b) in the case of a contravention of section 3
(4), 59 or 64—that the required notice was
given within a reasonable time after it
should have been given in order to comply
with this Act.

PART IV—REGULATED MORTGAGES.

Division 1—General.

89. In this Part, a reference to a mortgage is a Apgligion
reference fo a mortgage given by a person other than
a body corporate to the extent that it secures the
payment of a debt or other pecuniary obligation, or
the performance of any other obligation, under a
regulated contract.
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90. (1) A provision in a mortgage relating to a
regulated contract that requires or purports to
require or secures or purports to secure payment or
performance under the contract by the debtor or by
a guarantor of the debtor of a debt or other pecun-
iary obligation or any other obligation of an amount
or to an extent that exceeds the payment or per-
formance—

(a) required by the contract or the contract of
guarantee; or

(b) permitted by this Act,

is void.

(2) A mortgagee shall not enter into a mortgage
that includes a provision that, by reason of subsec-
tion (1), is void.

Penalty: $2 000.

91. (1) Subject to subsection (2), a mortgagee
shall not enter into a mortgage that is not in writing
if the property the subject of the mortgage is, or
includes, goods.

Penalty: $1000.

(2) Subsection (1) is not contravened if—

(a) the mortgage was entered into by the
acceptance of an offer in writing signed by
the mortgagor to the mortgagee to enter
into the mortgage;

(b) the mortgage arose pursuant to an agree-
ment in writing or an agreement made by
the acceptance of an offer in writing signed
by the mortgagor to the mortgagee; or
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(e) the mortgagee lawfully had possession of
the goods that are subject to the mortgage
before the mortgage was entered into other-
wise than by reason only of being the
supplier of the goods.

(3) A regulated mortgage of chattels personal
has effect as a security but does not operate to pass
the property in the chattels.

92. Where a mortgage is entered into in relation
to a regulated contract, the credit provider shall,
within 14 days after the mortgage is entered into,
give to the debtor a copy of the mortgage.

Penalty: $1000.

93. (1) A provision in a mortgage to the effect
that where the mortgagor makes default under the
mortgage and the mortgagee exercises a right in
relation to the mortgage arising from the default,
the mortgagor is, if the mortgagee so determines,
liable to pay to the mortgagee an amount incurred
or expended in the exercise of that right is void
unless the provision limits the amount so payable
to the reasonable amount reasonably inctirred or
expended by the mortgagee in the exercise of that
right.

(2) A mortgagee shall not enter into a mortgage
containing a provision thaft, by reason of subsection
(1), is void.

Penalty: $2 000.

(3) Where there is a dispute between the mort-
gagee and the mortgagor in relation to the liability
of the mortgagor fo pay a reaschable amount
reasonably incurred or expended by the mortgagee
in the exercise of a right in relation to a mortgage
arising from the default of the mortgagor, the
Tribunal may, on the application of the mortgagor
or mortgagee, determine the amount of that
liability.

Debtor
entitled
to copy cf
mortgage.

Enforcement
expense.
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94. (1) A provision in a mortgage to the effect
that the mortgagee or a person acting on his behalf
is authorised to enter upon premises for the purpose
of taking possession of goods subject to the mortgage
otherwise than in accordance with an order of a
court, or is relieved from liability for such an entry,
is void.

(2) A mortgagee shall not enter into a mortgage
that includes a provision that, by reason of sub-
section (1), is void.

Penalty: $2 000.

95. (1) Subject to subsection (2), a mortgagee
shall not enter or authorise a person on his behalf
to enter, and a person so authorised shall not enter,
upon premises for the purpose of taking possession
of goods subject to a mortgage otherwise than in
accordance with an order of a court.

Penalty: $2 000.

(2) Subsection (1) does not apply where the
mortgagor was aware of the provisions of this
secfion and, before the enfry was made, gave his
consent to the entry upon the premises for the
purpose of taking possession of the goods.

(3) The onus of proving that, by reason of
subsection (2), subsection (1) does not apply is on
the person who makes the enfry or gives the
authority,

(4) A document that is signed by a mortgagor
and is to the effect that the mortgagor was aware
of the provisions of this section and gave his
consent to an entry referred to in subsection (1) is
not of itself evidence of that awareness and consent.

96. (1) A mortgagee may at any time by notice
in writing served on the mortgagor require the
mortgagor to state in writing where goods subject
to the mortgage are or, if the goods are not in the
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possession of the mortgagor, the name and address
of the person to whom the mortgagor delivered the
goods or the circumstances under which the
mortgagor lost possession of them.

(2) A mortgagor shall not—

(a) fail to give to the mortgagee within 14
days after receiving a notice under
subsection (1) a statement that complies
with the requirement in the notice; or

(b) give a statement under subsection (1)
containing information which to his
knowledge is false.

Penalty: $1 000.

97. A court may, on the application of the
mortgagee or mortgagor, determine a time and
place at which goods subject to a mortgage may be
delivered by the mortgagor to the mortgagee.

98. (1) Subject to subsection (2), a provision in
a mortgage to the effect that the mortgagor charges
all his property or assefs or all his property and
assets and that does not specify the property or
assets is void.

(2) Subsection (1) does not apply to a provision
in a mortgage to the effect that the mortgagor
charges only property or assets of a business carried
on by him.

(3) A mortgagee shall not enter into a mortgage
that includes a provision that, by reason of
subsection (1), is void.

Penalty: $2 000.
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99. (1) Subject to subsection (2), a provision in
a mortgage to the effect that the mortgagor creates
or agrees to create a mortgage over or in respect of
property that is to be, or may be, acquired by him
after the mortgage is entered into is void.

(2) Subsection (1) does not apply to or in respect
of—

(a) a provision in a mortgage relating to
property that is to be, or may be, acquired
by the mortgagor with, or partly with,
credit provided wunder the regulated
contract to which the mortgage relates;

(b) a provision in a mortgage relating to
property (whether or not ascertained)
described or identified in the mortgage;

(¢) a provision in a mortgage to the effect that
goods subject to the mortgage include
goods acquired by fthe mortgagor in
replacement for, or as additions or
accessories fo, other goods that are subject
to the mortgage; or

(d) a provision in a mortgage to the effect that
the mortgagor charges only property or
assets of a business carried on by him.

(3) A mortgagee shall not enter into a mortgage
that includes a provision that, by reason of
subsection (1), is void.

Penalty: $2 000.

100. (1) A provision in a regulated continuing
credit contract to the effect that goods supplied
under that or any other contract are, as a resuit of
the provision or of entering into the regulated con-
tinuing credit contract, subject to a mortgage is
void.
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(2) A provision in a mortgage to the effect that
goods supplied from time to time under a regulated
continuing credit contract are subject to the mort-
gage is void.

(3) Nothing in subsection (1) or (2) makes void
a provision in a mortgage in respect of specified
goods securing payment of a debt under a regulated
continuing credit contract.

(4) A credit provider shall not enter into a regul-
ated continuing credit contract or a mortgage that
includes a provision that, by reason of subsection (1)
or (2), is void.

Penalty: $2 000.

101. A person shall not, by the assignment, dis-
posal or sale or an attempted assignment, disposal
or sale of an interest in property that is subject to a
mortgage or by the removal of any part of the pro-
perty that is goods or by any other means defraud
or attempt to defraud the mortgagee,

Penalty: $5 000 or imprisonment for 1 year.

Division 2—Assignment, efe., of Property.

102. (1) A mortgagor shall not, except as pro-
vided in this section, assign or dispose of property
subject to a mortgage without the consent of the
mortgagee.

Penalty: $1 000.

(2) The consent of the mortgagee to an assign-
ment or disposal of property referred to in subsection
(1) shall not be unreasonably withheld and, except
as provided in subsection (3), no payment or con-
sideration shall be required by the mortgagee for
his consent,

Fraudulent
sale or
disposal of
property.

Assignment
by mortgagor
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(3) As a condition of granting consent to an
assignment or disposal of property subject to a mort-
gage, the mortgagee may require any breaches of
the regulated contract or contracts to which the
mortgage relates and of the mortgage to be remedied
and may require the mortgagor and the assighee—

(a) to execute and deliver to the mortgagee an
agreement relating to the assignment or
disposal in a form approved by the mort-
gagee under which, without prejudicing or
affecting the liability of the mortgagor, the
assignee agrees with the mortgagee—

(i) to be personally liable to pay the
amounts due or that become due
under the mortgage; and

(ii) to perform and observe all other
requirements and conditions of the
mortgage; and

(b) to pay the reasonable costs (if any)
incurred by the mortgagee in respect of—

(i) stamp duty; and

(ii) fees payable to a duly gualified legal
practitioner (not being fhe mort-
gagee or an employee of the mort-
gagee) authorised to prepare docu-
ments,

in respect of or relating to the assignment
agreement.

(4) Where, in the opinion of a debtor or mort-
gagor, a mortgagee has unreasonably withheld con-
sent fo an assignment or disposal of property sub-
ject to a mortgage, the debfor or mortgagor may
refer the matter to the Commissioner who, if he is
of the same opinion and has sought but not obtained
that consent, may apply to the Tribunal for a deter-
mination that the consent has been unreasonably
withheld.
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(5) Where, on an application under subsection
(4), the Tribunal determines that consent to an
assignment or disposal has been unreasonably with-
held, the assignment or disposal may e effected
without that consent.

(6) Where a mortgage relates to goods for the
time being forming the whole or part of the trading
stock of a business carried on by the mortgagor, this
section does not apply tc or in respect of an assign-
ment or disposal of any such goods.

(7) This section does not apply to or in respect of
an assignment that occurs by operation of law.

(8) An agreement to assign goods the subject of a
mortgage does not operate to create a new mortgage
relating to the goods.

PART V—TERMINATION AND ENFORCEMENT OF
REGULATED CONTRACTS AND REGULATED
MORTGAGES.

103. (1) For the purposes of this Part, a refer-
ence to the net balance due to a credit provider at
a particular time—

(a) inrelation toaregulated credit sale contract
or a regulated loan confract, is a reference
t(f) the amount that, at that time, is the sum
0 —

(1) the amount financed;
(ii) the accrued credit charge;

(iii) the deferral charges (if any) charged
in accordance with Part III;

Calculation
of net
halance due,
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(iv) the default charges (if any) charged
in accordance with Part I11; and

(v) the enforcement expenses (if any),

less any payments received by the credit
provider in relation to the contract and
(where the relevant insurance and main-
tenance contracts are discharged) the
amounts of statutory rebates (if any) of
insurance charges and maintenance
charges; and

(b) in relation to a regulated continuing credit
contract, is a reference to the amount owed
under the contract by the debtor to the
credit provider at that time less (where the
relevant insurance and maintenance
contracts are discharged) the amounts of
statutory rebates (if any) of insurance
charges and maintenance charges.

(2) For the purposes of this Part, a reference to
the outstanding balance of an amount, charge or
expense is a reference to the part of that
amount, charge or expense that, at a particular
time, is owed but unpaid, whether or not the whole
or any part of that amount is due.

104. (1) Where a credit provider receives a
request in writing from a debtor under a regulated
contract, or from a guarantor under a contract of
guarantee that relates to that regulated contract,
for a statement of the net balance due to the credit
provider under the regulated contract, the credit
provider shall, within 7 days after receiving the
request, give to the debtor or guarantor a statement
in writing—

(a) stating the net balance due to the credit
provider on the business day that last
preceded the giving of the statement and,
where the debtor or guarantor has also
requested particulars of the calculation of
that net balance, those particulars; and
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(b) where the amount of the net balance
increases until paid, stating that the
amount so increagses.

Penalty: $1 000.

(2) A credit provider is not required to comply
with a request under subsection (1)—

(a) by a debtor—if he has, within the period of
3 months that last preceded receipt of
the request, complied with an earlier such
request by the debtor in relation to the
contract to which the later request relates;

or

(b) by a guarantor—if he has, within the
period of 3 months that last preceded
receipt of the request, complied with an
earlier such request by the guarantor in
relation to the contract to which the later
request relates.

(3) Where, within 7 days after making a
request referred to in subsection (1), a debtor or
guarantor has not received the statement requested,
he may apply to the Tribunal for a determination
of the amount that, for the purposes of this Part,
is the net balance due to which the request relates.

(4) An amount determined by the Tribunal on an
application under subsection (3) by a debtor or
guarantor under a regulated contract shall, for
the purposes of this Part, be deemed to be the net
balance due to the credit provider under the
contract.

105. The debtor under a regulated contract may
discharge his obligations under the contract by
paying or tendering to the credit provider the net
balance due to the credit provider at the time of
payment or tender.

Early
termination
of contract.
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106. (1) Subject to this section, the mortgagor
under a regulated mortgage may, unless the
mortgage is also security for a debt or obligation
arising otherwise than in relation to a regulated
contract, by notice in writing given to the mort-
gagee, require the mortgagee to sell goods that are
subject to the mortgage.

(2) A notice given under subsection (1) is of no
force or effect unless—

(a) the goods to which the notice relates are,
when the notice is given, in the possession
of the mortgagee; or

(b) the mortgagor delivers the goods to the
mortgagee in accordance with subsection
(3) not Ilater than 7 days after the
giving of the notice or such longer time as
is agreed upon between the mortgagee and
the mortgagor or as a court permits on
application by the mortgagee or the
mortgagor.

(3) A mortgagor who gives a notice under sub-
section (1) may, unless the goods to which the
notice relates are in the possession of the mortgagee,
deliver the goods to the mortgagee during ordinary
business hours at a place at which the mortgagee
ordinarily carries on business or at a time and
place agreed upon by the mortgagee and the
mortgagor or, if the mortgagee and mortgagor fail
to agree on a time and place, at a time and place
determined by a court on application by the
mortgagee or the mortgagor.

(4) Where——

(a) a notice has been given to a mortgagee
under this section; and

(b) any goods to which the notice relates are in
the possession of the mortgagee or have
been delivered to him in accordance with
subsection (3),
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the mortgagee shall, as scon as is reasonable and
practicable in the circumstances, sell the goods for
the best price reasonably obtainable and shall
account to the mortgagor as provided by section 114.

Penalty: $1 000.

107. (1) A credit providor shall not—

(a) institute proceedings against a debtor in
respect of a matter arising under a
regulated contract by reason of—

(i) a default by the debtor;

(ii) a failure by the debtor to observe
provisions of the contract, being a
failure that does not constitute a
breach of the contract; or

(iii) the exercise of an option by the
credit provider; or

(b) exercise, or purport to exercise, a right
under a regulated contract arising by
reason of—

(1) a default by the debtor;

(ii) a failure by the debtor to observe
provisions of the contract, being a
failure that dces not constitute a
breach of the contract;

(iii) the exercise of an option by the
credit provider; or

(iv) any other fact, act or thing,

by reason of which the whole or a part of
the outstanding balance of the amount
financed or of the amount owed has become
due on a date earlier than the date on which
it would have become due if the default,
failure, exercise, fact, act or thing had not
occurred or been done,

Notice
required
hefore
rights
exercised.



No. 99.] Credit. 11084,
unless—

(¢) the debfor is in default under the contract;

(d) the credit provider has served on the debtor
and, where there is a guarantor in respect
of the contract, on the guarantor, a notice
in accordance with subsection (3); and

(e) the notice referred to in paragraph (d) has
not been complied with in accordance with
subsection (4).

(2) A mortgagee shall not institute proceedings
in respect of a matter arising under a regulated
mortgage or exercise, or purport to exercise, a right
under a regulated mortgage unless—

(a) the debtor under the regulated contract to
which the mortgage relates is in defaulf
under the contract;

(b) the mortpagee has served on the mortgagor
and, where there is a guarantor in respect
of the mortgage, on the guarantor, a notice
in accordance with subsection (3); and

(¢) the notice referred to in paragraph (b) has
not been complied with in accordance with
subsection (4).

(3) A notice referred to in subsection (1) (d) or
(2) (b) is a notice—

(a) specifying the default, as the case may be—

(i) of the debfor under the regulated
contract; or

(ii) of the debtor under the regulated
contract to which the regulated
mortgage relates;
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(b) stating the intention of the credit provider

or mortgagee to exercise rights and
remedies under the regulated contract or
regulated mortgage unless, within a period
of one month after service of the notice (or
where a longer period is specified in the
notice, that longer period)—

(i) the defaulf is remedied (except in so
far as the default relates to a require-
ment to do a thing at or before a
certain time or within a certain
period, or is a default in payment
of an amount that became payable
earlier than would have been the case
if there had been no other default);

(ii) the amounts that would be due to
the credit provider under the
contract if the default, failure,
exercise, fact, act or thing had not
occurred or been done, are paid; and

(iii) the enforcement expenses (if any)
in relation to the exercise by the
credit provider or mortgagee of any
rights arising from the default of the
debtor are paid;

(¢) stating, if the notice refers to payment of

amounts due under the confract that
increase until paid, that the amounts so
increase; and

(d) containing the prescribed information.

(4) The notice referred to in subsection (1) (d)
or (2) (b) is complied with if within the period
of one month after service of the notice (or where
a longer period is specified in the notice, that longer
period) the default is remedied to the extent referred
to in subsection (3) (b) (i), the amounts referred
to in subsection (3) (b) (ii) have been paid or
tendered and the enforcement expenses referred to
in subsection (3) (b) (iii) (if any) have been paid.
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(5) Where a mortgage secures payment of a debt
or other pecuniary obligation or the performance of
any other obligation under a regulated contract and
secures payment of other moneys or the perform-
ance of any other obligation, subsection (2) does not
apply to or in respect of the institution of proceed-
ings, or the exercise, or purported exercise, of a right
under the mortgage, arising otherwise than by
reason of a default of the debtor under the regulated

contract.

(6) Subsections (1) and (2) do not apply where—

(a) in relation to a regulated contract, the
credit provider believes on reasonable
grounds that he was induced by fraudulent
misrepresentation on the part of the debtor
to enter into the contract;

(b) in relation to a regulated mortgage, the
mortgagee believes on reasonable grounds—

(1)

(ii)

(iit)

that he was induced by fraudulent
misrepresentation on the part of the
mortgagor to enter into the mort-

gage,

in the case of the exercise of a right
to take possession of goods, that the
goods will be or have been removed,
concealed, damaged or disposed of by
the mortgagor in breach of the mort-
gage; Ot

in the case of the exercise of a right
under the mortgage in respect of pro-
perty other than goods, that the pro-
perty has been, or will be, damaged
or prejudiced by the mortgagor in
breach of the mortgage; or

(¢) the credit provider or mortgagee has, after
making reasonable efforts to locate the
debtor or mortgagor, been unable to do so.
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(7) The onus of proving that, by reason of sub-
section (6), subsection (1) or (2) does not apply is
on the eredit provider or mortgagee,

(8) Where a credit provider or mortgagee fails to
comply with subsection (1) or (2), as the case may
be, a court may, on the application of the debtor or
mortgagor, order the credit provider or mortgagee,
as the case may be, to compensate the debtor or
mortgagor for any loss suffered by him as a result
of that failure.

Penalty: $2 000.

108. Where a credit provider or a mortgagee
serves a notice referred to in section 107 on a debtor
in relation to a regulated contract or on a mortgagor
in relation to a regulated mortgage and the notice
is complied with in accordance with section 107 (4),
the credit provider or mortgagee shall not, in rela-
tion to the default specified in the notice, institute
proceedings or exercise, or purport to exercise, a
right under the contract or mortgage or a contract
of guarantee that relates to the contract.

Penalty: $2 000.

109. A credit provider who institutes proceedings
or exercises a right referred to in section 107 (1) in
respect of a regulated contract is not entitled to
recover from the debtor an amount that exceeds the
net balance due to the credit provider at the time of
recovery.

110. (1) A mortgagee shall not, except with the
consent of the Tribunal, take possession (otherwise
than under section 106) of goods subject to a regu-
lated mortgage or otherwise exercise his powers
under such a mortgage in relation to property other
than land if the outstanding balance of the amount
financed under the contract to which the mortgage
relates is less than one-quarter of the total amount
financed.

Penalty: $2 000.

Proceedings
prohibited
where
breach
remedied.

Limit on
amount
recoverable,

Restriction
on exercise
of powers.
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(2) Subsection (1) does not apply where the
morigagee believes on reasonable grounds that the
mortgagor has removed, concealed or damaged the
property or attempted fo remove, conceal, damage,
sell, dispose of or part with possession of the pro-

perty.

(3) The onus of proving that, by reason of sub-
section (2), subsection (1) does not apply, is on the
mortgagee.

111. (1) A court may, on the application of the
mortgagee under a regulated mortgage and upon
being satisfied——

(a) that the mortgagee is entitled to take pos-
session of goods subject to the mortgage;
and

(b) that the mortgagor or another person in
possession of the goods has without just
cause refused or failed to deliver the goods
after service of a notice under section 107,

order the mortgagor or other person in possession of
the goods to deliver the goods to the morfgagee at
or before a time specified in the order at a place so
specified.

(2) A person to whom an order made under
subsection (1) applies shall comply with the order.

Penalty: $1 000,

112. (1) Where the mortgagee takes possession
(otherwise than under section 106) of goods subject
to a regulated mortgage—

(a) he shall nof, without the consent in
writing of the mortgagor given without
inducement by the mortgagee, or the
authority of a court, sell or otherwise
dispose of or part with possession of the
goods, or any of the goods, until the
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expiration of 21 days after the date of
service on the mortgagor of a notice in the
form prescribed for the purposes of this
section relating to rights of the mortgagor
in relation to the goods and specifying the
estimated value of the goods; and

where the mortgagor or the Commmissioner
has made application o a court in relation
to the taking of possession of goods by the
mortgagee or where the Commissioner has
referred to the Tribunal an application by
the mortgagor for a variation under section
74 (3) or a postponement under section
116 (4), the mortgagee shall not sell or
otherwise dispose of or part with the
possession of the goods or any of the
goods—

(1) before the court, or as the case may
be, the Tribunal, has determined the
matter;

(ii) in contravention of a determination
by the court or, as the case may be,
the Tribunal; or

(iii) where a determination of the court
or the Tribunal is made against
which an appeal may lie—until the
time within which an appeal may be
made has expired and an appeal has
not been made or, where an appeal is
made, until the appeal is withdrawn
or has been determined in favour of
the mortgagee.

Penalty: $2 000.

(2) Subject to section 114, a mortgagee who
(otherwise than under section 106) takes possession
of goods subject to a regulated mortgage shall, if
the mortgagor requires him so to do by nofice in
writing served on the mortgagee before he sells or
otherwise disposes of or parts with possession of
the goods, offer the goods for sale to a person
introduced by the mortgagor—
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except as provided by paragraph (b)—for
an amount equal to the estimated value
specified in the notice under subsection (1)
(a); or

where the mortgagee claims to be able to
sell the goods for a specified amount that is
greater than the amount referred to in
paragraph (a)—for that specified greater
amount.

Penalty: $1 000.

113.

(1) Where a mortgagee takes possession of

goods subject to a regulated mortgage, the
mortgagor may redeem the goods by discharging
his obligations under the mortgage in accordance
with subsection (2).

(2) A mortgagor may exercise his right under
subsection (1) to redeem goods subject to a
mortgage by paying or tendering at any time before
foreclosure or sale by the mortgagee—

(a)

(b)

where the mortgage relates to one or more
regulated contracts—the net balance
within the meaning of section 103 due to
the credit provider under each confract at
the time of payment or tender; and

where the mortgage secures payment to a
person of a debt or other pecuniary
obligation arising otherwise than under a
regulated contract, the amount payable to
that person in respect of that debt or
obligation at the time of payment or tender,

or the amount payable under and secured by the
mortgage, whichever is the lesser, at the time of
payment or tender.
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(3) Where a mortgagee takes possession of goods
subject to a regulated mortgage and, at any time
before foreclosure or sale by the mortgagee—

(a) where the mortgage relates to one or more
regulated contracts under which the debtor
is in default—

(i) the default under each such contract
is remedied;

(ii) the amounts that would be due to the
credit provider under each such
contract if the default had not
occurred, are paid; and

(iii) the enforcement expenses (if any)
in relation to the exercise of the right
to take possession of the goods are
paid; and

(b) where the mortgage secures payment to a
person of a debt or other pecuniary
obligation arising otherwise than under a
regulated contract, the amounts payable
to that person in respect of that debt or
obligation at the time of payment, are paid,

the mortgagee shall forthwith return the goods to
the mortgagor.

(4) Where a mortgagee returns goods to a
mortgagor by reason of his compliance with sub-
section (3)—

(a) the goods are received and held by the
mortgagor subject to the mortgage; and

(b) the mortgage and any contracts to which
it relates continue in force as if the
mortgagee’s right to take possession of the
goods had not arisen and had not been
exercised.
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(5) In subsection (3) (a), “the default” does not
include—

(a) a default in observance of the time at or
within which & thing is required fo be done;

or
(b) a default in payment of an amount that

became payable earlier than would have
been the case if there had been no other

default.
Morsgagee 114, (1) A mprtgagee exercises a power of sale
forproceets  jn gecordance with this subsection if he exercises

of sale. N
it—
(a) as soon after he became entitled to exercise

it as is reasonable and practicable in the
circumstances; and

(b) so as to receive the best price reasonably
obtainable.

(2) Where a mortgage relates to one or more
regulated contracts and the mortgagee sells goods
subject to the mortgage otherwise than by offering
the goods for sale as provided by section 112 (2), the
mortgagee is liable to the mortgagor—

(a) where the goods are sold pursuant fo
section 106 (4) or by the mortgagee
exercising a power of sale in accordance
with subsection (1)—for the amount
received pursuant to the sale; or

(b) where the goods are not sold as referred to
in paragraph (a)—for the amount that,
in the opinion of the court, would have
been received if the goods had been sold by
the mortgagee exercising a power of sale
in accordance with subsection (1),

reduced by the amounts referred to in subsection

(4).
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(3) Where a mortgagee offers goods for sale as
provided by section 112 (2), the mortgagee is liable
to the mortgagor-—

(a) where the offer is accepted—for the amount
for which the goods are sold;

(b) where the offer is not accepted and the
goods are sold by the mortgagee exercising
a power of sale in accordance with
subgection (1)—

(i) for the amount for which the goods
would have been sold if the offer had
been accepted; or

(ii) for the amount received from the
sale,

whichever is the greater; or

(¢) where the offer is not accepted and the goods
are sold by the mortgagee exercising a
power of sale otherwise than in accordance
with subsection (1)—

(i) for the amount for which the goods
would have been sold if the offer had
been accepted; or

(ii) for the amount for which, in the
opinion of the court, the goods would
have been sold if the power of sale had
been exercised in accordance with
subsection (1),

whichever is the greater,

reduced by the amounts referred to in subsection

(4).

(4) For the purposes of subsections (2) and (3),
the amounts referred to in this subsection are-—

(a) where the goods sold were subject to a prior
mortgage-—the amount payable in dis-
charge of the prior mortgage;
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(b) where the mortgage secures the payment
of a debt or other pecuniary obligation aris-
ing otherwise than under a regulated con-
tract to which the mortgage relates—the
amount payable in respect of that debt or
obligation;

(¢) an amount equal to—

1)

(ii)

where the power of sale was exercised
in accordance with subsection (1)—
the net balance, or the sum of the
net balances, within the meaning of
section 103 due to the credit provider
in respect of the regulated contract
or contracts to which the mortgage
related at the time of receipt of the
proceeds of the sale; or

where the power of sale was not exer-
cised in accordance with subsection
(1)—the net balance, or the sum of
the net balances, within the meaning
of section 103 as was or were due at
the time the mortgagee would rea-
sonably have expected to receive the
proceeds of sale if the power had
been exercised in accordance with
subsection (1);

(d) the reasonable expenses of the mortgagee
incurred in selling the goods; and

(e) the amounts payable in successive discharge
of any subsequent mortgages to which the
goods were subject and of which the ven-
dor mortgagee had notice.

(5) The onus of proving that a power of sale was
exercised in accordance with subsection (1) is on
the mortgagee who exercised it.

(6) Proceedings for the recovery of an amount
due to a person in respect of the exercise of a power
of sale by a mortgagee by reason of the operation
of this section shall not be instituted after the expir-
ation of 3 years after the exercise of the power.
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(7) Where the mortgagee exercises a power of
sale over goods subject to a mortgage, a court may,
on the application of—

(a) the mortgagor;

(b) the mortgagee under any prior mortgage
to which the goods are subject; or

(¢) the mortgagee under any subsequent mort-
gage to which the goods are subject and of
which the vendor mortgagee has notice,

determine whether the vendor mortgagee has exer-
cised the power of sale in accordance with subsection
(1) and, where it determines that the power of sale
was not so exercised, make an order requiring the
vendor morfgagee to compensate the persons refer-
red to in paragraphs (a), (b) and (e¢), or any one or
more of them, for any loss suffered as a consequence
of the power of sale not being so exercised,

115. (1) Where the mortgagor under a regulated
mortgage is a person whose sole or principal busi-
ness is a farming undertaking and the mortgagee
gives to the mortgagor notice under section 107 of
his intention to exercise a right under the mortgage
to take possession of goods comprising farm machin-
ery used in connection with the farming undertak-
ing or a commercial vehicle so used, the mortgagor
may, unless the mortgagee has sold or otherwise
parted with possession of the goods, apply to a court
for an order under subsection (3).

(2) Service on a mortgagee of notice of an
application under subsection (1) operates—

(a) where the mortgagee has not taken
possession of the goods to which the
application relates—to suspend the power
of the mortgagee to take possession of the
goods; or

Moratorhim
—Iarmers,
te,
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where the mortgagee has taken possession
of the goods to which the application relates
but has not sold the goods or otherwise
parted with possession of the goods—to
suspend the power of the mortgagee to sell
or otherwise part with possession of the
goods,

until an order is made pursuant to the application
or, as the case may be, the application is dismissed.

(3) Where application ig made for an order under
this subsection and the court is satisfied that the
mortgagor will have a reasonable prospect of being
able to remedy the default specified in the notice
under section 107 within 12 months after service
of notice of the application on the mortgagee, the
court may—

(a)

(b)

where, at the time the mortgagee was
served with notice of the application, he had
not taken possession of the goods to which
the application relates—make an order
suspending the power of the mortgagee to
take possession of the goods (except under
section 106) for such period, expiring not
later than 12 months after service on
the mortgagee of notice of the application,
as is specified in the order; or

where, at the time the morfgagee was
served with notice of the application, he had
taken possession of the goods but had not
sold the goods or otherwise parted with
possession of the goods—make an order that
the mortgagee restore the goods to the
applicant and also make an order referred
to in paragraph (a).

(4) An order under subsection (3) may be made
on such terms and conditions as the court thinks
fit including a condition that the mortgagor pay to
the mortgagee any eniforcement expenses.
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(b) Where an order is made under subsection (3)
and the applicant mortgagor complies with any
terms and conditions of the order that are applicable
to him, the mortgagee the subject of the order shall
not—

(a) where the order is made under subsection
(3) (a)—exercise the power to which the
order relates during any period for which
the power is suspended by the order; or

(b) where the order is made under subsection
(3) (b)—ifail to comply with the order or
the terms and conditions thereof that are
applicable to him.

Penalty: $2 000.

(6) Where a mortgagee contravenes subsection
(5), a court may, on the application of the
mortgagor, make an order requiring the morfgagee
to compensate the mortgagor for any damage
suffered by the mortgagor as a conseguence of the
contravention, whether or not he has been
prosecuted for the contravention and without
prejudice to his liability to be so prosecuted.

116. (1) Where a credit provider or mortgagee
has given notice under section 107 to a debtor or
mortgagor of his intention to institute proceedings
in respect of, or to exercise a right under, a regulated
contract or a regulated mortgage, the debtor or
morigagor may—

(a) in the case of a right to take possession of
goods—at any time before the expiration
of the period specified in the notice under
section 107 (4); or

(b) in any other case—at any time before
institution of the proceedings or exercise
of the right,

Postpone-
ment of
exercise
of rights.
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negotiate with the credit provider or mortgagee a
postponement of instifution of the proceedings or of
action to exercise the right or, where a right to take
possession of goods has been exercised, a postpone-
ment of the right to sell or otherwise dispose of or
part with possession of the goods.

(2) Where a postponement is negotiated under
subsection (1) and a written statement of the
conditions of the postponement is given to the
debtor or mortgagor, the notice under section 107
shall, if the conditions of the postponement are
complied with by the debtor or mortgagor, be
deemed not to have been given.

(3) Where a debtor or mortgagor is unable to
negotiate a postponement under subsection (1), he
may apply to the Commissioner for negotiation of
such a postponement.

(4) Where an application is made under
subsection (3), the Commissioner shall seek the
views of the credit provider or mortgagee and, after
giving him a reasonable opportunity to be heard
and making such other inquiries as the
Commissioner thinks fit, determine whether or not
to seek to negotiate the postponement to which the
application relates and, where he seeks, but is
unable to obtain, such a postponement, the
Commissioner shall refer the application to the
Tribunal.

(5) Subsection (2) applies to and in respect of a
postponement negotiated under subsection (4) in
the same way as it applies to and in respect of a
postponement negotiated under subsection (1).

(6) The Tribunal may, where it receives an
application referred to it under subsection (4),
dismiss the application if it has determined similar
issues under section T4 or may order or refuse to
order the postponement to which the application
relates and, where it orders a postponement, may
make such other orders as it thinks fit.
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(7) Where an order under subsection (6) is in
force, the credit provider or mortgagee under the
contract or mortgage to which the application
relates may apply to the Tribunal for a variation of
the order.

(8) The Tribunal may, where it receives an
application under subsection (7), make such
variation of the order to which the application
relates as it thinks fit or may refuse to make such
an order.

(9) An order in force under this section, and such
an order as varied from time to time, has effect
according to its tenor.

(10) Where a mortgagor commences negotiations
under subsection (1) with a mortgagee after the
mortgagee has taken possession of property subject
to the mortgage, it is a condition of any
postponement negotiated under that subsection or
subsection (4) that the mortgagor pay the
reasonable costs of the mortgagee incurred in
taking possession of the property.

(11) Where the Commissioner is unable to obtain
a postponement under subsection (4) in relation to
a regulated confract or a regulated mortgage, the
credit provider or mortgagee shall not institute
proceedings, or exercise a right, under the contract
or mortgage before the Tribunal has wunder
subsection. (6), dismissed the application for
postponement or has ordered, or refused to order,
a postponement.

Penalty: $2 000.

PART VI—REGULATED CONTRACTS AND REGULATED
MORTGAGES—GENERAL,

117. (1) A person shall not in, or in relation to,
an offer to enter into a regulated contract or a
regulated mortgage, make a representation that is
false or misleading.

Penalty: $1 000.

Penaliy for
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(2) It is a defence to a prosecution of a person
for an offence under subsection (1) if the person
proves that when the offer was made he—

(a) believed on reasonable grounds that the
false matter was true; or

(b) believed on reasonable grounds that the
misleading matter was not misleading.

(3) A supplier shall not, in or in relation to an
offer by a person to a credit provider (not being the
supplier) to enter into a regulated contract or a
regulated mortgage, make a representation that is
false or misleading by reason of the inclusion in the
representation of false or misleading matier or of
the omission from the representation of any
material matter of which he had been informed by
that person.

Penalty: $5 000.

(4) A supplier shall not induce, or atiempt to
induce, a person to make, in or in relation to an
offer by that person to a credit provider (not being
the supplier) to enter into a regulated contract, a
representation that is false or misleading.

Penalty: $5 000.

(5) It is a defence to a prosecution of a supplier
for an offence under subsection (3) or (4) or fo a
claim by a credit provider under subsection (6) if
the supplier proves that when the offer was made
he—

(a) believed on reasonable grounds that the
false matter was true;

(b) believed on reasonable grounds that the
misleading matter was not misleading;

(c) In the case of an omission, believed on
reasonable grounds that no material matter
of which he had been informed by the
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person by whom the offer was made had
been omitted, being material maiter the
omission of which would make the repre-
sentation false or misleading; or

(d) in the case of an omission, did not known
that the omitted matier was material.

(6) Where in or in relation to an offer by a person
to a credit provider to enter into a regulated contract
or a regulated mortgage—

(a) a supplier makes a representation in con-
travention of subsection (3); and

(b) the credit provider suffers loss by reason
of the representation,

the supplier is liable to the credit provider for the
amount of the loss.

(T) Subsection (6)—

(a) does not affect the liability of a person fo be
convicted of an offence under subsection
(3); and

{b) is in addition to all other rights of a credit
provider exercisable against the supplier
who made the representation in contraven-
tion of subsection (3) (whether under this
Act or any other Act or law).

118. Where, under a regulated mortgage it is the
duty of a mortgagor to keep goods subject to the
mortgage in his possession or control at a particular
place, or not to remove the goods from a particular
place, a court may, on the application of the mort-
gagor, make an order approving the removal of the
goods to some other place and that other place shall,
for the purposes of the mortgage, be deemed to have
been substituted for the first-mentioned place.

Court may
approve
removal of
mortgaged
goods.
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119. (1) A provision in a regulated contract or
in a regulated mortgage to the effect that the debtor
or mortgagor assigns or agrees to assign an amount
of wages or salary or benefits under a superannua-
tion scheme in payment of, or as security for the
payment of, a debt or other pecuniary obligation or
any other obligation under the contract or mortgage
is void.

(2) A credit provider or mortgagee shall not enter
into a contract or mortgage that includes a provi-
sion that, by reason of subsection (1), is void.

Penalty: $2 000.

120. (1) Subject to subsection (2), a credit
provider shall not take a bill of exchange, or g
promissory note, as security for an amount payable
by a debtor, mortgagor or guarantor under, or in
relation to, a regulated contract or a regulated
mortgage unless the face of the bill or note bears the
prescribed notice and the notice complies with
section 151.

Penalty: $1000.

(2) A reference in subsection (1) to the taking of
a bill of exchange or promissory nofte does not
include a reference to the taking of a cheque dated
on or before the date on which it is taken or an order
addressed to a banker requesting payment of
specified amounts at specified times to a credit
provider,

(3) Where a credit provider takes a bill of
exchange or promissory note from a debtor, mort-
gagor or guarantor in discharge of or as security
for an amount payable under, or in relation to, a
regulated contract or a regulated mortgage and
the payment in due course of the bill or note would
result in the payment of an amount in excess of the
amount for which the debtor, mortgagor or guaran-
tor would have been liable if the bill or note had not
been taken, the credit provider is liable, if the bill or
note is paid, to pay to the debtor, mortgagor or
guarantor the amount of the excess,
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121. (1) A person shall not publish, or cause to
be published, an advertisement stating or implying
that credit is available in respect of the payment for
goods or services sold or supplied by him under a
contract of sale to which Part IT applies or that he
provides credit under regulated contracts if—

(a) the advertisement includes—

(i) a representation that is false, mis-
leading or deceptive; or

(ii) a statement that is, or is to the effect
of, a statement prescribed for the
purposes of this section as a
prohibited statement;

(b) the advertisement does not include a state-
ment prescribed for the purposes of this
section as a statement required to be
included in the advertisement; or

(¢) the advertisement includes a statement of
the amount of a periodic payment in res-
pect of the credit and does not also, in the
advertisement—

(i) specify the amount that is the total
of the amount financed and the
credit charge to which that periodic
payment relates;

(i1) describe that total as the amount
repayable by those periodic payments
and specify the period over which
that total is payable; and

(iii) specify the cash price of any such
goods or services.

Penalty: $5 000,

(2) A reference in subsection (1) to a false repre-
sentation includes a reference to a representation
that states or implies that the rate of inferest or
charges payable under a credif contract is a rate
other than the annual percentage rate that would be
applicable to contracts of that kind.

Advertise-
ments
offering
credit.
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(3) In any proceedings for a contravention of sub-
section (1) (a) (1), if if is proved that the represent-
ation to which the proceedings relate was false, mis-
leading or deceptive in a material particular, the
person who published the representation, or caused
it to be published, shall be deemed to have published
it, or to have caused it to be published, with know-
ledge of its falsity, or misleading or deceptive char-
acter, as the case may be, unless he proves that,
having taken all reasonable precautions against
such a contravention, he had reasonable grounds to
believe, and did believe, that the representation was
true, and had no reason to suspect that the repre-
sentation was false, misleading or deceptive.

(4) Where—

(a) an advertisement is published in contra-
vention of subsection (1);

(b) within 3 months after that publication,
a debtor enters into a regulated contract to
which, or into a regulated contract of a
kind to which, the advertisement relates;

and

(c) the debtor suffers loss by reason of entering
into the contract as a result of the adver-
tisement,

the person who so published the advertisement or

caused it to be published is liable to the debtor for
the amount of the loss.

(5) Subsection (4)—

(a) does not affect the liability of a person to be
convicted of an offence against this Act by
reason of a contravention of subsection (1);

and

(b) is in addifion to all other rights (whether
under this Act or any other Act or law) of
a debtor against the person who published
fhlex ?idvertisement or caused it to be pub-
ished.



1984.]

Credit. [No. 99.

(6) In any proceedings arising under this sec-

tion—

(a)

(b)

where a narme, business name, address, tele-
phone number or post office box number
specified in an advertisement is that of a
person, or of the agent of a person, who—

(1) is the owner, whether alone or jointly
with one or more other persons, of
any goods;

(ii) is the supplier of any goods or ser-
vices;

(iii) has an interest in goods otherwise
than as an owner or has an interest
in the supply of any services; or

(iv) provides credit under regulated
contracts,

being goods or services the supply of which,
or credit the provision of which, the
advertisement is infended or apparently
intended to promote, that person or agent,
as the case may be, shall be deemed, in the
ahsence of proof to the contrary, to have
caused the advertisement to be published;

and

a person who causes an advertisement to be
published shall be deemed to have done so
on any day on which the advertisement is
published.

(T) Proceedings for a contravention of a provision
of this section or under subsection (4) do not lie

against

the printer, publisher or proprietor of a

newspaper, or the licensee of a commercial broad-
casting station or commercial television station, or
the exhibitor of a film, or against any person acting
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under the authority of such a printer, publisher,
proprietor, licensee or exhibitor, for the publication
of a representation or statement in, or omission of
a statement from, an advertisement unless—

(a) the printer, publisher, proprietor, licensee
or exhibitor was warned by the Commis-
sioner—

(1) in the case of a representation
referred to in subsection (1) (a) (i)
—that publication of the representa-
tion, or of a representation sub-
stantially the same as that repre-
sentation; or

(ii) in any other case—that publication
or, as the case may require, omission
of the statement,

would be such a contravention; and

(b) the printer, publisher, proprietor, licensee
or exhibitor, after receipt of the warning,
published, or caused to be published or, as
the case may be, omitted to publish, the
representation or statement in an advert-
isement.

(8) In this section—

(a) “advertisement” includes, without affecting
the generality of the expression, a notice,
sign, label, circular and matter that is not
writing but, by reason of the form or context
in which it appears, conveys a message;

(b) a reference to the publishing of an advert-
isement is a reference to its publishing by
any means, including publication in a
newspaper or periodical, by radio, by tele-
vision or in a film; and

(¢) “licensee”, “commercial  broadcasting
station” and ‘“commercial television
station” have the same meanings as they
have in the Broadcasting and Television
Act 1942 of the Commonwealth, as amended
and in force for the time being.
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122. (1) Subject to subsection (2), a credit
provider shall not canvass, or employ a person for
the purpose of canvassing, at the place of residence
or business of another person with a view to inducing
that other person to apply for or obtain credit
under a regulated contract.

Penalty: $5 000.

(2) Subsection (1) does not apply to or in relation
to an invitation by or on behalf of a credit provider
in respect of the provision of credit for or in connec-
tion with—

(a) the purchase of goods of a particular kind
by a supplier who deals in goods of that
kind; or

(b) the purchase of goods or services from a
supplier where the invitation and supply
are made by the same person.

(3) Where a debfor suffers loss by reason of
entering into a regulated contract initiated by a
person in contravention of subsection (1), the credit
provider is liable to the debtor for the amount of
that loss.

(4) Subsection (3)—

(a) does not affect the liability of a person to
be convicted of an offence against this
section; and

(b) is in addition to all other rights of a debtor
exercisable against the credit provider in
relation to the contract (whether under
this Act or any other Act or law).

123. The regulations may require the use of
specified descriptive terms in a regulated contract,
a notice under section 59, a statement of account
referred to in section 61 or any other document, or
in an advertisement relating to the provision of
credit or to the business of a credit provider.

Credit
hawking.

Terminotogy
in contracts,
ete,
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macung 124, (1) An agreement or arrangement to the
effect that a credit provider or a mortgagee, or a
person acting on behalf of, or who is associated with,
a credit provider or a mortgagee—

(a) is authorised to enter into or to offer to
enter into a regulated confract or a
regulated mortgage on behalf of the debtor
or mortgagor; or

(b) is to be treated as, or declared to be the
agent of, the debtor or mortgagor in relation
to entering into, or offering to enter into, a
regulated contract or regulated mortgage,

is void.

(2) A credit provider, a mortgagee or a person
acting on behalf of, or associated with, a credit
provider or mortgagee shall not enter into an agree-
ment or arrangement that, by reason of subsection
(1), is void.

Penalty: $2 000.

Contract or 125. (1) A regulated contract or a regulated

mortgage not

megal cte.  mortgage is not illegal, void or unenforceable by

oftence. reason only that the credit provider or mortgagee
is guilty of an offence against this Act.

(2) Where a credit provider or mortgagee commits
an offence against this Act in relation to a regulated
contract or a regulated mortgage, the debtor or
mortgagor does not, by reason only of being or
having been a party to the regulated contract or
regulated mortgage, aid, abet, counsel or procure
the commission of the offence.

Notlaes to 126, Where, under this Act, a credit provider or

given to . N

allparties. g, mMmortgagee gives a notice or other document to,
or serves a notice or other document on, a debtor,
mortgagor or guarantor, being a debtor, mortgagor
or guarantor constituted by 2 or more persons,

the credit provider or mortgagee shall be deemed not
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to have given the notice or other document to, or
served the notice or other document on, the debtor,
mortgagor or guarantor, as the case may be, unless
he gives it to, or serves it on, each of the persons
constituting the debtor, mortgagor or guarantor.

PART VII-——CONTRACTS OF INSURANCE.

127. (1) In this section, “condition” includes—

(a) a condition that is express or implied, or
oral or written; and

(b) a condition that is direct or indirect or the
existence of which is ascertainable only by
inference from the conduct of persons or
from other relevant circumstances,

whether or not the condition has legal or equitable
force.

(2) A credit provider shall not, as a condition of
his providing credit under a regulated contract
(whether or not the condition is a term of fhe
regulated contract) require the debtor to enter into
a contract of insurance other than a contract of
insurance or compulsory insurance in respect of a
mortgage relating to the confract in accordance
with section 128.

Penalty: $5 000.

(3) A supplier shall not represent that it is a
condition of the provision of credit under a
regulated contract that the debtor enter into a
contract of insurance other than a confract of
insurance, or compulsory insurance, in respect of g
mortgage relating to the contract in accordance
with section 128.

Penalty: $5000.
(4) A court by which a credit provider is convicted

of an offence under subsection (2) may, on the
application of the debtor under the regulated

Insurance—
regulated
contracts.
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contract concerned, order the credit provider to pay
to the debtor an amount equal to the whole or part
of any premium paid by the debtor under a contract
of insurance entered into by the debtor in compli-
ance with a condition imposed in breach of sub-
section (2).

(5) A court by which a supplier is convicted of an
offence under subsection (3) may, on the application
of the debtor under the regulated contract
concerned, order the supplier to pay to the debtor
an amount equal to the whole or part of any
premium paid by the debtor under a contract of
insurance entered into by the debtor pursuant to a
representation referred to in subsection (3).

e 128, (1) Subject to this section, a mortgagee
mortgagss  ynder a regulated mortgage—

(a) may require the mortgagor to enter info
a contract of compulsory insurance in
respect of goods subject to the mortgage;

and

(b) may require the mortgagor to enter into
a contract of insurance (other than
compulsory insurance) in respect of
property subject to the mortgage in the
names of, and for the respective rights and
interests of, the mortgagee and the mort-
gagor against such risks as the mortgagee
thinks fit,

at the expense of the mortgagor, subject to the
amount financed under the regulated contract to
which the mortgage relates not including any
amount payable in respect of that insurance
exceeding the amount payable to keep the insurance
in force for a period of 12 months or the duration
of the regulated contract, whichever is the lesser
amount so payable.
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(2) Subsection (1) does not authorise or permit
a mortgagee—

(a)

(b)

(c)

to require Iinsurance by a particular
insurer;

to require insurance for a period, against
risks or subject to terms, conditions or
exceptions which the mortgagee would not
reasonably require if he were to arrange the
insurance at his own expense; or

to require insurance for a period subsequent
to that for which insurance is in force as
referred to in subsection (1) against risks
or subject to terms, conditions or exceptions
which the mortgagee did not require in
respect of the immediately preceding
period.

(3) A mortgagee shall not enter info a regulated
mortgage that includes—

(a)

(b)

a condition that the mortgagor enter into a
contract of insurance in respect of the
mortgage, not being a contract of insurance
or compulsory insurance authorised by sub-
section (1); or

a condition that the mortgagor maintain
in force a contract of insurance in respect
of the mortgage, not being a contract of
insurance or compulsory insurance
authorised by subsection (1).

Penalty: $2 000.

(4) Where a mortgagor enters into a regulated
mortgage, the mortgagor shall be deemed to have

entered

into the mortgage on the basis that it

does not include—

(a)

a condition that he enter into a contract
of insurance in respect of the mortgage,
not being a contract of insurance or
compulsory insurance authorised by
subsection (1); or
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(b) a condition that he maintain in force a
contract of insurance in respect of the
mortgage, not being a contract of insurance
or compulsory insurance authorised by sub-
section (1).

(5) Where a mortgagor enters into a regulated
mortgage that includes a condition referred to in
subsection (3), the condition is void.

129. (1) Where a debtor or a mortgagor has,
in relation to a regulated contract or a regulated
mortgage, entered into a contract of insurance that
is not a contract of insurance in accordance with
the provisions of section 128, the credit provider
or mortgagee shall not require, as a condition of
the contract or mortgage, that the debtor or mort-
gagor maintain the contract of insurance in force.

Penalty: $2 000.

(2) Where a regulated contract or a regulated
mortgage includes a condition referred to in sub-
section (1), the condition is void.

130. (1) A contract of insurance (other than
compulsory insurance) that is entered into in
relation to a regulated contract and to which the
debtor is a party shall be in writing and shall—

(a) identify the subject-matter of the
insurance;

(b) state the name and address of the insured
person; and

(e) include a statement of—

(1) each amount for which insurance
is or is to be provided or the manner
in which each such amount may be
determined;
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(ii) the period for which insurance is or
is to be provided;

(iii) the risks to which the insurance
relates;

(iv) each amount payable under the
contract of insurance in respect of
the insurance of property to which
the regulated contract relates;

(v) each amount payable under the
contract of insurance in respect of
insurance against a risk referred to
in clause 1 (e) of Schedule 2, clause
1 (b) of Schedule 4 or clause 1 (k)
of Schedule T7; and

(vi) each other amount (if any) payable
under the contract of insurance in
respect of insurance of property
subject to a mortgage relating to the
regulated contract.

(2) Where a contract of insurance—

(a)

(b)

is entered into between the debtor and an
insurer in relation to a regulated contract
—the insurer shall, within 14 days after the
contract of insurance is entered into, give
to the debtor a copy of the contract of
insurance; or

has been or is entered into between the
credit provider and an insurer in relation
to a regulated contract and the debtor has a
beneficial inferest thereunder—the credit
provider shall, within 14 days after the
beneficial interest is acquired by the debtor,
give to the debtor a written notice contain-
ing the prescribed particulars relating to
the contract of insurance.

(3) A provision with respect to the submission to
arbitration of any matter arising out of a conftract
of insurance referred to in subsection (1) dees not
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bind the insured except where the provision is
contained in a contract or agreement entered into
after a difference or dispute has arisen between the
insurer and the insured, providing for the submis-
sion to arbitration of that difference or dispute.

(4) A person, not being the insured, shall not
enter into a contract of insurance that does not
comply with subsection (1).

Penalty: $1 000.

fg‘?g;“aﬁ 131. Where—
to Insurer.
(a) under a regulated credit sale contract or
a regulated loan contract an amount
payable to an insurer is included in the
amount financed under the contract; or

(b) under a regulated continuing -credit
contract an amount payable to an insurer
is included in the amount owed under the
contract by the debtor to the credit
provider,

the credit provider shall hold the amount in trust
for the insurer and shall not later than one month
after the contract or entry in the account of the
debtor is made, pay to the insurer the whole of
the amount payable to him.

Penalty: $1 000.

71 £t "
ﬁ;cj:ecg;rilo% of 132. ( 1) Where—
insurance
propoesal.

(a) under a regulated credit sale confract or a
regulated loan contract an amount payable
to an insurer is included in the amount
financed under the contract; and

(b) theinsurer rejects the proposal to which the
amount so payable to the insurer relates,

the insurer shall, forthwith after rejecting the
proposal, notify the debtor in writing of the
rejection.



1984.] Credit. [No. 99.
(2) Where—

(a) under a regulated credit sale contract or
a regulated loan contract an amount
payable to an insurer is included in the
amount financed under the contract;

(b) the insurer rejects the proposal to which
the amount so payable to the insurer
relates; and

(¢) the amount so payable has not been paid to
the insurer before or at the time the
proposal is rejected,

the insurer shall, forthwith after rejecting the
proposal, notify the debtor in writing that the
amount has not been paid to the insurer.

(3) Where—

(a) under a regulated credit sale contract or a
regulated loan contract an amount payable
to an insurer is included in the amount
financed under the contraet;

(b) the insurer rejects the proposal to which
the amount so payable to the insurer
relates; and

(¢) the amount so payable is paid to the
insurer (whether before, at or after the time
the proposal is rejected),

the insurer, forthwith after rejecting the proposal
or receiving the amount (whichever is the later),
pay an amount equal to that amount to the debtor.

(4) It is a defence to a prosecution for an offence
under subsection (1) or (2) if the defendant proves
that, at the time the proposal was rejected, he did
not know, and would not reasonably have been
expected to know, that the amount payable to the
insurer was included in the amount financed under
the relevant contract.

Penalty: $2 000.
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133. (1) Where in respect of the insurance of
property to which a regulated contract relates or of
property subject to a regulated mortgage the insurer
allows a no-claim rebafe or a rebate of a similar
nature, the debtor or mortgagor is entitled to the
benefit of the rebate.

(2) A credit provider or mortgagee who receives
the benefit of a rebate referred to in subsection (1)
to which a debtor or mortgagor is entitled shall give
the benefit of the rebate to the debtor or mortgagor.

Penalty: $1 000.

134. A contract of insurance relating to a
regulated contract or a regulated mortgage that is
entered intfo, reinstated or renewed by the debtor or
mortgagor under the regulated contract or regulated
mortgage with an insurer who knew or ought reason-
ably to have known that the contract of insurance
was such a contract, is not void, voidable or other-
wise rendered unenforceable—

(a) by reason only of a false or misleading
statement made in or in connection with
the contraect or a propesal, offer or
document that led to the entering into,
reinstating or renewing of the contract
unless the statement was material to the
insurer in relation to the contract of

insurance and-—

(1) the statement was fraudulent; or

(il) the debtor or mortgagor knew or a
reasonable person in the circum-
stances of the debtor or mortgagor
ought to have known that the
statement was material to the insurer
in relation to the contract of
insurance; or
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(b) by reason only of an omission of matter

135.

from the contract or a proposal, offer or
document that led to the entering into,
reinstating or renewing of the contract
unless the matter omitted was material to
the insurer in relation to the contract of
insurance and—

(i) the omission was deliberate; or

(ii) the debtor or mortgagor knew or a
reasonable person in the circum-
stances of the debtor or mortgagor
ought to have kKnown that matter
madterial to the insurer in relation to
the contract of insurance had been
omitted.

(1) Where by or under the provisions of a

contract of insurance relating to a regulated contract
or a regulated mortgage that is entered into,
reingtated or renewed by the debtor or mortgagor
under the regulated contract or regulated mortgage
with an insurer who knew or ought reasonably to
have known that the contract of insurance was
such a contract—

(a)

(b)

the circumstances in which the insurer is
bound to indemnify the debtor under the
regulated contract or the mortgagor under
the regulated mortgage are so defined as to
exclude or limit the liability of the insurer
to indemnify the debtor or mortgagor on
the happening of particular events or on
the existence of particular circumstances;

and

the liabilily of the insurer has been so
defined because the happening of those
events or the existence of those circum-
stances was in the view of the insurer likely
to increase the risk of loss occurring,

Limitation on
exclusion
clauses,
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the debtor or mortgagor shall not be disentitled to
be indemnified by the insurer by reason only of those
provisions of the contract of insurance if, on fthe
balance of probability, the loss in respect of which
the debtor or mortgagor seeks to be indemnified was
not caused or contributed to by the happening of
those events or the existence of those circumstances
unless in all the circumstances it is not reasonable
for the insurer to be bound to indemnify the insured.

(2) The onus of proving for the purposes of sub-
section (1) that, on the balance of probability, loss
in respect of which a debtor or mortgagor seeks to
be indemnified was not caused or contributed to by
the happening of particular events or the existence
of particular circumstances is on the debtor or
mortgagor.

PART VIII—CONTRACTS OF GUARANTEE,

Guarantee 136. A contract of guarantee between a guarantor
wribing. and a credit provider in respect of the obligations

of the debtor under a regulated contract is not
enforceable against the guarantor unless—

(a) it is in writing signed by the guarantor; or

(b) it was made by the acceptance of an offer
in writing signed by the guarantor to enter
into the contract of guarantee,

and any copy of the regulated conftract, or of any
offer to enfer into the regulated contract, that is
required pursuant to this Act to be given to the
debtor has been given to the guarantor before he
enters into the contract of guarantee.

A 137. A guarantor under a contract of guarantee
guarantor.  in yespect of the obligations of a debtor under a
regulated contract is not liable in respect of the
regulated contract for an amount exceeding the

surm of—

(a) the amount for which the debtor is liable
under the contract; and

(b) the reasonable costs of and incidental to
enforcing the contract of guarantee.
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138. (1) A credit provider shall not bring pro-
ceedings to recover an amount from a guarantor in
respect of a regulated contract unless the credit
provider brings proceedings against both the debtor
and the guarantor to recover that amount or unless
the credit provider has obtained judgment against
the debtor and a written demand made on the debtor
for satisfaction of the judgment has remained
unsatisfied for not less than 30 days.

(2) Where, in proceedings to recover an amount
in respect of a regulated contract, judgment is given
against both a debtor and a guarantor, the judgment
is not enforceable against the guarantor unless a
written demand made on the debtor for satisfaction
of the judgment has remained unsatisfied for not
less than 30 days.

(3) Subsections (1) and (2) do not apply where—

(a) the debtor is a hankrupt or a person whose
affairs are being dealt with under Part X
of the Bankruptcy Act 1966 of the Common-
wealth, as amended and in force for the
time being;

(h) the court believes on reasonable grounds
that it is not reasonably likely that any
part of a judgment obtained against the
debtor would be satisfied and has, on the
application of the credit provider, declared
that subsections (1) and (2) do not apply
in that case; or

{c) the credit provider is unable to locate the
debtor after having made reasonable
inquiries (including inguiries of the
guarantor) as to the whereabouts of the
debtor and has given the guarantor 14 days
notice in the prescribed form of the
intention to bring proceedings against the
guarantor.

(4) In this section, a reference to a court does
not include a reference to the Tribunal.

Proceedings
agalnst
gluarancor.
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139. (1) In this section, “contract of guarantee”
means a contract of guarantee that relates to a
regulated contract.

(2) Where a guarantor under a confract of
guarantee, by reason of illness, unemployment or
other reasonable cause, is unable reasonably to
discharge his obligations under the contract, the
guarantor may, where he reasonably expects that
he would be able to discharge his obligations—

(a) if the time for making a payment under
the contract were postponed; or

(b) if a payment required to be made under
the contract were able to be made by instal-
ments,

apply to the credit provider for a variation of the
contract for that purpose.

(3) Where a credit provider to whom application
is made by a guarantor under subsection (2) refuses
to vary a contract of guarantee in accordance with
the application, the guarantor may apply to the
Commissioner for assistance In mnegotiating a
variation of the contract.

(4) Where an application is made under sub-
section (3), the Commissioner shall seek the views
of the credit provider and any mortgagee and, after
giving them a reascnable opportunity to be heard
and making such other inquiries as the Commis-
sioner thinks fit, determine whether or not to seek
to arrange with the credif provider a variation of
the contract of guarantee, and where he seeks such
a variafion and is unable to reach agreement with
the credit provider, the Commissioner shall refer the
application to the Tribunal.

() The Tribunal may, where it receives an
application referred to it under subsection (4) and
has given the applicant, the credit provider and
any mortgagee an opportunity to be heard, order,
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or refuse to order, a variation of the contract to
which the application relates and, where it orders
such a variation, may make such other orders as it
thinks fit.

(6) Where an order of the Tribunal under sub-
section (5) is in force in relation to a contract of
guarantee, a credit provider under the regulated
contract to which the confract of guarantee relates
may apply to the Tribunal for a variation of the
order.

(7) The Tribunal may, where it receives an
application under subsection (6), make such varia-
tion of the order to which the application relates as
it thinks fit or may refuse to vary the order.

(8) An order in force under this section, and such
an order as varied from time to time, has effect
according to its tenor.

(9) Where the Commissioner and the credit
provider are unable to reach agreement under sub-
section (4) in relation to a contract of guarantee,
the credit provider shall not institute proceedings,
or exercise g right, under the contract, or a mortgage
that relates to the contract, before the Tribunal
has made or refused an order under subsection (5).

Penalty: $2 000,

146. (1) Subject to subsection (2), a guarantor
of the obligations of a debtor under a regulated
contract where the debtor is a minor is liable under
the contract of guarantee to the same extent as he
would be liable if the debfor had not been a minor
when the regulated contract was made.

(2) Subsection (1) does not apply with respect to
a contract of guarantee unless, when it was made,
it included a prominent statement appearing
immediately above or below the place where the
guarantor signed the contract to the effect that a
person who enters into a contract of guarantee in

Guarantee of
obligaticns
of minor,
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respect of the obligations of a debtor who is a minor
may not have a right fo recover from the debtor
amounts that the guarantor is liable to pay under
the confract.

141, Where a contract of guarantee is made
between a guarantor and a credit provider with
respect to the obligations of a debfor under a
regulated contract, the credit provider shall give to
the guarantor a copy of the contract of guarantee
not later than 14 days after it is signed by the
guarantor.

Penalty: $1 000.

142. Where a contract of guarantee is made
between a credit provider and a guarantor with
respect to the obligations of a debtor under a
regulated contract, the credit provider shall, not
later than 14 days after the contract of guarantee
is signed by the guarantor, give to the guarantor a
statement in or to the effect of the form prescribed
for the purposes of this section.

Penalty: $1 000,

143. A guarantor under a contract of guarantee
with a credit provider that relates or, but for the
operation of this section, would relate to a regulated
contract or a proposed regulated contract—

(a) may, by notice in writing given to the credit
provider and debtor before the regulated
contract is made, discharge the contract of
guarantee in so far as it relates or would
relate to the obligations of the debfor under
the regulated contract; and

(b) in the case of a regulated continuing credit
contract or regulated loan contract, may,
by notice in writing given to the credit
provider and debtor after the contract is
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made, discharge the contract of guarantee
in so far as it relates or would relate to
obligations of the debtor incurred under
the confract after the notice is given.

144. (1) A provision in an agreement fto the
effect that a person does not have a right to revoke
an offer to enter into a contract of guarantee—

(a) before the offer is accepted; or

(b) in a case where at the time of acceptance
the person could not reasonably be expected
to know that the offer had been accepted,
before mnotice is given of the acceptance,

or that such a right is restricted or modified is void.

(2) A credit provider shall not enter into an
agreement that includes a provision that, by reason
of subsection (1), is void.

Penalty: $2 000.

PART IX—RE-OPENING OF CONTRACTS.

145. For the purposes of this Part, a contract or
mortgage is unjust if—

(a) it is unconscionable, harsh or oppressive; or

(b) the annual percentage rate is excessive,
having regard to the risk, the value of any
security, the amount of the consideration,
the time for repayment, the amount
financed and any other relevant circum-
stances,

146. (1) Subject to section 149, the Tribunal
may, at any time, on the application of the debtor
under a regulated contract, the mortgagor under a
regulated mortgage or the guarantor of the

Revocatlon
of vifer to
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performance of a regulated contract, re-open the
transaction that gave rise to the contract or
mortgage if it appears to the Tribunal that, in the
circumstances relating to the contract or mortgage
at the time it was entered info, it was unjust.

(2) Where the Tribunal re-opens a transaction
under subgection (1), the Tribunal may, notwith-
standing any settlement of accounts or any agree-
ment purporting to close previous dealings and
create a new obligation, do any one or more of the

following—

(a) re-open an account already taken between
the parties;

(b) relieve the debtor or mortgagor and the
guarantor (if any) from payment of any
amount in excess of such amount as the
Tribunal, having regard to the risk involved
and all other circumstances, considers to be
reasonably payable, in the case of a credit
sale contract or a loan contract, in respect
of the amount financed and the credit
charge or, in the case of a continuing credit
contract, the amount owed by the debtor
to the credit provider under the contract;

(¢) set aside either wholly or in part or revise
or alter an agreement made or mortgage
given in connection with the transaction;

(d) give judgment for or make an order in
favour of a party of such amount as, having
regard to the relief (if any) which the
Tribunal thinks fit to grant, is justly due
to that party under the contract or

mortgage;

(e) give judgment or make an order against a
person for delivery of goods to which the
contract or mortgage relates and which are
in the possession of that person.
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147. (1) In determining whether a regulated
contract or a regulated mortgage is unjust in the
circumstances relating to the contract or mortgage
at the time it was entered into, the Tribunal shall
have regard to the public interest and fto all
the circumstances of the case, including such
consequences as those arising in the event of—

(a) compliance with all or any of the provisions
of the contract or mortgage; or

(b) non-compliance with, or contravention of,
all or any of the provisions of the contract
or mortgage.

(2) Without affecting the generality of subsection
(1), the matters to which the Tribunal shall have
regard include, to the extent that they are relevant
in the circumstances—

(a) whether or not there was any material
inequality in the bargaining powers of the
parties to the contract or mortgage;

(b) whether or not, at the time the contract
i or mortgage was entered into, its provisions
were the subject of negotiation;

(¢) whether or not it was reasonably practicable
for the applicant to negotiate for the altera-
tion of, or to reject, any of the provisions of
the contract or mortgage;

(d) whether or not any of the provisions of the
contract or mortgage impose conditions
that are unreasonably difficult to comply
with, or not reasonably necessary for the
protection of the legitimate interests of a
party to the contract or mortgage;

(e) whether or not—

(1) the debtor or mortgagor was reason-
ably able to protect his interests; or

Matters to be
considered by
‘Tribunal,
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(i1) a person who represented the debtor
or mortgagor was reasonably able to
protect the interests of the debtor or
mortgagor,

because of his age or the state of his
physical or mental capacity;

(f) the form of the contract or mortgage and the

(g)

(h)

ey

4y

(k)

intelligibility of the language in which it is
expressed;

whether or not, and when, independent
legal or other expert advice was obtained by
the applicant;

the extent to which the provisions of the
contract or mortgage and their legal and
practical effect were accurately explained
to the applicant and whether or not the
applicant understood those provisions and
their effect;

whether undue infiuence, unfair pressure
or unfair tactics were exerted on or used
against the applicant—

(1) by any other party to the contract;

(ii) by any person acting, or appearing or
purporting to act, for any other
party to the contract or mortgage; or

(iii) by any person to the knowledge (at
the time the contract was made) of
any other party to the contract or
mortgage, or of any person acting, or
appearing or purporting to act, for
any other party to the contract;

the conduct of the parties to the proceedings
in relation to similar contracts or mort-
gages, or courses of dealing, to which any
of them has been a party; and

the commercial or other setting, purpose
and effect of the contract or mortgage.
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(3) For the purposes of subsection (2), a person
shall be deemed to have represented a debtor or
mortgagor if he represented him, or assisted him to
a significant degree, in negotiations prior to, or at,
the time the contract or mortgage was entered into.

(4) In determining whether a contract or mort-
gage is unjust, the Tribunal shall not have regard
to any injustice arising from circumstances that
were not reasonably foreseeable at the time the
contract or mortgage was entered into.

(5) In determining whether to grant relief in
respect of a contract or mortgage that it finds to
be unjust, the Tribunal may have regard to the
conduct of the parties to the proceedings in relation
to the contract or mortgage since it was entered into.

148. Where it appears to the Tribunal that a
person other than a credit provider or mortgagee
has shared in the profits of, or has a beneficial
interest prospectively or otherwise in, a regulated
contract or regulated mortgage that the Tribunal
holds to be unjust, the Tribunal may join that
person as a party to the proceedings and may make
such order in respect of that person as it thinks fit.

149. (1) Except as provided by subsection (2),

a debtor, mortgagor or guarantor may not make o

an application under section 146 In respect of a
regulated contract or a regulated mortgage—

(a) in the case of a regulated mortgage under
which the mortgagee has exercised a right
to take possession of the property to which
the mortgage relates—after the expiration
of the period of 2 years after the time
when the mortgagee served the notice
referred to in section 107 on the mortgagor
or guarantor; or

(b) in any other case—after the expiration of
the period of 2 years after the time when
the contract or mortgage is terminated.

Join
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(2) A debtor, mortgagor or guarantor may make
an application under section 146 in respect of a
regulated contract or a regulated mortgage during
the period of pendency of maintainable proceedings
arising out of or in relation to the contract or
mortgage, being proceedings (including cross-
claims) that are pending against the debtor,
mortgagor or guarantor.

PART X—GENERAL.

150. (1) An assignment fto a credit provider
whether absolute or by way of security or otherwise
made by a natural person of or in respect of all
or any part of his right, title or interest, whether
actual or expectant, in possession, remainder or
reversion, or contingent, or of any nature whatso-
ever, in or under any will, codicil or deed or in, under
or to the estate of any deceased person, whether the
decease of that person was before or after the
making of the assignment{ or before or affer the
commencement of this section, shall not be of any
force or validity uniess the assignment is in writing
and was executed by the person in the presence of
a prescribed person and is certified by the prescribed
person as provided in subsection (2).

(2) The prescribed person shall read over and
explain or cause to be read over and explained in
his presence to the assignor the assignment and
shall examine the assignor touching his knowledge
of the assignment and if he thinks fit may so
examine him separately and apart from any other
person and if he is satisfied that the assignor under-
stands the true purport and effect of the assignment
and freely and voluntarily executes it he shall certify
in writing upon the assignment that the assignment
has been so0 read over and explained and that he has
examined the assignor and is satisfied as required
by this section and that the assignor has executed
the assignment in his presence.

(3) This section does not apply fo an assignment
made only for the purposes of vesting property in
the person entitled to it under or by virtue of the
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provisions of a will, codicil or deed or as a person
entitled to property as part of the estate of a
deceased person, or to an assignment made by a
person to whom that property has been actually
conveyed, assigned or transferred.

(4) An assignment executed in pursuance of this
section shall not be impeached upon any ground
whatsoever except in the case of fraud or any kind
of imposition.

(5) In this section—

“assignment” means any assignment, assur-
ance, sale, mortgage, lien, charge, convey-
ance, transfer or declaration of trust, and
any contract, agreement or arrangement
for assignment, assurance, sale, mortgage,
lien, charge, conveyance, transfer or
declaration of trust, and any power of
attorney, appointment of agent, licence or
power to receive or other authority of a
Iike nature;

“deed” means any instrument (other than a will
or codicil) whether under seal or not where-
by any property is settled, appointed, given
or declared to be held in trust or is agreed
to be settled, appointed, given or held in
trust.

151. (1) A document that, under this Act, is
required fo be in writing or to comply with the
provisions of this section shall be readily legible.

(2) For the purposes of this section, a document
shall be deemed to be readily legible if it is—

(a) in clear hand writing; or

(b) in print or type, or otherwise reproduced
in a form, that complies with the prescribed
requirements.

(3) For the purposes of this Act, a document that
is not readily legible shall be deemed not to be in
writing.

Legibility of
documents,
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152. Where the form of a document given or
issued by a credit provider or mortgagee under or
for the purposes of this Act is, in the opinion of the
Tribunal—

(a) expressed in language that is not readily
comprehensible;

(b) written or printed in a colour, or on paper
of a colour, that detracts from the legibility
of the document; or

(¢) written or printed in a style or manner that
detracts from the legibility of the document,

the Tribunal may direct the credit provider or
mortgagee not to use decuments in that form.

153. Where a credit provider or a mortgagee
submits to the Tribunal for ifs opinion a form of
document intended to be given or entered into under
this Act, the credit provider or mortgagee shall not,
by reason only that he gives or issues a document
under this Act in that form, be guilty of an offence
under section 154 if the Tribunal, before the
document is given or issued, determines that in its
opinion the form of the document is—

(a) readily legible;

(b} expressed in language that is readily
comprehensible; and

(c) written or printed—

(i) in a colour and on paper of a colour;
and

(ii) in a style or manner,

that does not detract from the legibility of
the document.
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154. A credit provider or mortgagee shall not—

(a) give or issue a document under this Act
that is not readily legible; or

(b) give or issue a form of document in contra-
vention of a direction in force under section
152.

Penalty: $2 000.

155. Except where this Act expressly otherwise
provides, nothing in this Act requires an agreement,
mortgage, contract, notice, statement, form or other
writing to be contained in or written on a document
that is separate from any other agreement, mort-
gage, contract, notice, statement, form or writing.

156. Subject to section 124, where, under this
Act, a document is required to be signed by a person,
it is not necessary that he should sign it with his own
hand, but it is sufficient if his signature is written
on the document by another person by or under his
authority.

157. (1) A provision in a credit contract or
mortgage or any other agreement (whether in
writing or not) under which, except as expressly
provided by this Act, the operation of a provision of
this Act is excluded, modified or restricted is void.

(2) A credit provider or mortgagee shall not enter
into a confract, mortgage or agreement that
includes a provision that, by reason of subsection
(1), is void.

Penalty: $5 000.
158. (1) A person who contravenes or fails to

comply with a provision of this Act is guilty of an
offence against this Act.

Offence.
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(2) A person who is guilty of an offence against
this Act for which a specific penalty is not pre-
scribed by a provision of this Act other than this
subsection is liable to a penalty not exceeding $1 000.

159. Notwithstanding anything in any Act, pro-
ceedings for an offence against this Act may be
brought within the period of 3 years that next
succeeds the commission of the offence or, with the
consent of the Attorney General, at any later time.

160. Where an offence against this Act commit-
ted by a corporation is proved to have been
committed with the consent or connivance of any
director, manager, secretary or other officer of the
corporation, he, as well as the corporation, shall be
deemed to have committed that offence and is liable
to be proceeded against and punished accordingly.

161. Except to the extent that this Act expressly
provides otherwise, nothing in this Act excludes,
modifies or restricts a right or remedy that a person
would have had if this Act had not been enacted.

162. Where, for the purposes of this Act, any
limited period less than 8 days from or after
a date or event is appointed or allowed for giving a
notice or doing any other act or thing or for the
taking effect of any act or thing, Saturday, Sunday
and any public or bank holiday throughout the
State shall not be reckoned in the computation of
that limited period.

163. Where, under this Act, a court may extend
a period, the court may extend the period notwith-
standing that the period has elapsed.
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(1) Where, under this Act, a document or

notice is required or permitted to be given to or
served on a person, the document or notice may be
given or served-

(a)

where the person is a natural person, by
giving it to or serving it personally on the
person or by sending it by post to the person
at his usual or last known place of abode
or business; or

(b) where the person is a corporation, by

leaving it at or sending it by post to the
registered office of the corporation.

(2) In subsection (1), “registered office” means—

(2)

(b)

(c)

the office of the corporation that is the
registered office or principal office in
accordance with the law of the State or
Territory by or under which the corporation
is incorporated;

where the corporation is not incorporated
in Australia, an office registered under the
law of a State or Territory as a registered
office of the corporation; or

in the case of a corporation that has no
such registered office or principal office, the
principal place of business of the corpora-
tion in the State or, if it has no place of
business in the State, its principal place of
business in Australia.

(3) Where the rights and obligations of a person
under this Act have been assigned or have passed
by operation of law to another person, a docurment
or notice given to or served on the first-mentioned
person at his usual or last known place of abode or
business shall be deemed to have been given to or
served on the second-mentioned person unless the
person giving or serving the document or notice

Service of
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had before he gave or served the document or notice
been given notice in writing that the rights and
obligations of the first-mentioned person had heen
assigned or had so passed to the second-mentioned
person.

165. Subject to sections 41 and 60, for the
purposes of this Act, where a document or notice
is properly addressed, prepaid and posted to a person
as a letter, the document or notice shall, unless the
contrary is proved, be deemed to have been given
to the person at the time at which the letter would
have been delivered in the ordinary course of post.

166. (1) Notwithstanding anything in this Act
but subject to the regulations, a regulated contract
may impose an obligation on the debtor to reimburse
the credit provider in respect of a liability incurred
by the credit provider under the Financial Institu-
tions Duty Act 1983.

(2) Nothing in subsection (1) affects the
operation of the Stamp Act 1921, or the regulations
under that Act.

167. (1) The Governor may make regulations,
not inconsistent with this Act, for or with respect to
any matter that by this Act is required or permitted
to be prescribed, or that is necessary or convenient
to be prescribed, for carrying out or giving effect to
this Act and, without affecting the generality of
the foregoing, for or with respect to—

(a) the conversion to Australian currency of
amounts to be shown in a statement of
account, or in other documents of a kind
referred to in this Act or the regulations,
in respect of goods or services paid for in
other than Australian currency or cash
supplied in other than Australian currency;
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(b) the making and retention of records
relating to credit contracts and related
contracts, including records relating to
negotiations for and steps preliminary to
the making of any such contracts;

(¢) prescribing tables for the purposes of
applying the formula in Schedule 1 in the
calculation of the amount of a pre-
determined credit charge or estimated credit
charge that has accrued at a particular
time under a regulated credit sale contract,
or regulated loan contract, to which that
Schedule applies; and

(d) prescribing tables for the purposes of
applying the formula in Schedule 6 to the
determination of the annual percentage rate
under a regulated credit sale contract, or
regulated loan contract, to which that
Schedule applies.

(2) A regulation may impose a penalty not
exceeding $500 for a breach of the regulation.

(3) A provision of a regulation may—

(a) apply generally or be limited in its
application by reference to specified
exceptions or factors;

(b) apply differently according to different
factors of a specified kind; or

(c) authorise any matter or thing to be from
time to time determined, applied or regu-
lated by a specified person or body,

or may do any combination of those things.
(4) A regulation may be made to convey inform-

ation by specifying hypothetical questions and
answers.
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PART XI-—MISCELLANEOUS.

Where land is subject to a regulated mort-

gage and the provisions of any other Act require the
mortgagee to give notice to the mortgagor before
exercising in relation to the land a power or right
conferred by the other Act or by the mortgage—

(a)

(b)

Linked credit
provider— 1 69 .
sale of land.

(a)

(b)

(e)

(d)

nothing in this Act derogates from the
requirement to give the notice under the
other Act; and

a notice required by this Act to be given
before the exercise of the power or right
does not fail to comply with this Act by
reason only that it includes matter required
to be specified in a notice required by the
other Act to be given before exercise of the
power or right.

For the purposes of Part II—

the definition of “linked credit provider” in
section 5 (1) applies in relation to a vendor
of land in the same way as it applies in
relation to a supplier of goods or services;

a credit provider and a vendor of land have
a trade or tie agreement if they have an
agreement or arrangement, whether formal
or informal, for the provision of credit to
purchasers of land from that vendor;

section 12 applies to a loan contract entered
into by a credit provider with a purchaser
of land from a vendor in the same way as it
applies to a loan confract entered into by
a credit provider with a buyer of goods or
services from a supplier;

sections 24 to 29 apply to a vendor of land
and the provision of credit in respect of
the payment by a purchaser under a con-
tract for the purchase of land from that
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vendor in the same way as they apply to
a supplier of goods or services and the
provision of credit in respect of the payment
by a buyer for goods or services supplied by
that supplier;

(e) a reference to a tied loan contract includes
a reference to a loan contract under which
the amount financed is not in excess of
$20 000 and is applied in making a payment
under a contract for the purchase of land
unless the credit provider did not know, and
could not reasonably have known, that the
amount financed was to be so applied; and

(f) a reference to a tied continuing credit
contract ineludes a reference to such a
contract under which an amount that—

(i) does not exceed $20000; and

(ii) is in respect of a payment under s
contract for the purchase of land,

is entered in an account of the debtor kept
by the credit provider unless the credit
provider did not know, and could not
reasonably have known, that the amount
was in respect of such a payment.

170. ( 1) If-m E;ibunal may

maximum
(a) the Tribunal, by order published in the azuel .
Government Gagette, declares that the ™%
annual percentage rate in respect of a
regulated contract or a class of regulated
contracts shall not exceed a specified rate;

and

(b) a regulated confract is entered into in
respect of which the annual percentage
rate exceeds the rate specified in relation
to that contract in an order in force under
paragraph (a),

the contract and any mortgage in so far as it
relates to the contract are void.
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(2) Where, by the operation of subsection (1), a
regulated contract is void, the debtor is entitled
to recover from the credit provider as a debt an
amount equal to the amount of any moneys paid by
the debtor to the credit provider pursuant to the
contract.

(3) Nothing in this section affects the powers of
the Tribunal under Part IX in relation to a contract
or mortgage that is not, by reason of subsection (1),
void.

SCHEDULE 1. (Bee. 11)
ACCRUED CREDIT CHARGE.

1. This Schedule applies to a credit sale contract or a
loan contract, where—

{a) the whole or any part of the credit charge is
a pre-determined credit charge or an estimated
credit charge;

{b) the whole of the amount financed was provided
on the same day;

{¢) the amount financed and the credit charge are
payable by not more than 260 equal instalments
at egual intervals, the first interval commencing
on the date on which the amount financed was
provided and the last interval ending not more
than 5 years affer that date; and

(d) the period of each interval is I month or does
not exceed 4 weeks.

2. Where this Schedule applies to a contract, the credit
provider may, instead of accurately calculating the amount
of the pre-determined credit charge or estimated credit
charge which has accrued due under the contract at a
particular time, calculate the amount in accordance with
the formula—

CE 8T — E - 1)

T (T + 1)

where—

C 1is the amount of fthe pre-determined credit
charge or estimated credit charge;
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E is the number of intervals between instalments

(including a part of an interval as a whole
interval) which has elapsed since the amount
financed was provided under the contract, and

T is the number of intervals between instalments

(excluding a part of an interval) in the period
of the confract.

3. For the purposes of this Schedule—

(a)

(b)

(c)

instalments shall be deemed to be equal if
all the instalments except one are of the same
amount and the difference between the amount
of that one instalment and the amount of each
of the ofher instalments is not more than %56
or 5 per centum of the amount of each of the
other instalments, whichever is the greater;

monthly intervals shall be deemed to be equal
intervals; and

intervals shall be deemed to be equal if all the
intervals except one are of the same length
and the difference between the length of that
one interval and the length of each of the
other intervals is not more than 5 per cenfum
of the length of each of the other infervals.

SCHEDULE 2. (Sec. 35.)

STATEMENT OF AMOUNT FINANCED IN RELATION TO

CREDIT SALE CONTRACT.

1. A statement of the amount financed shall state—

(2)

(B)
(c)

the amount (if any) paid or provided, or to be
paid or provided, by way of deposit, showing
separately the amounts paid or to be paid in
money, the amounfs provided or to be
provided by a cousideration other than money,
and the amount included in the deposit on
account of a trade-in allowance (if any) and
the person by whom the trade-in allowance was
given;

the cash price of the goods or services; and

the balance of the cash price after deduction
of the amount (if any) paid or provided, or to
be paid or provided, by way of deposit,
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statements showing separately such

amounts {not being amounts included in paragraph (a) or
(b)) as, under the contract, are payable by the debtor to

the credit provider

{otherwise than as part of the credit

charge) whether or not the credit provider pays, or has
paid, those amounts to another person and are—

(d) where the contract relates to goods, amounts
payable in respect of—

(1
(i}

(iit)

(iv)

charges for installation of the goods;
charges for maintenance of the goods;

charges for delivery of the goods to the
debtor; or

where the goods are, or include, a
motor vehicle, hoat or other vehicle or
thing required to be registered or
licensed, registration fees and (unless
included in the statement under
paragraph (e)) amounts payable in
respect of compulsory insurance;

(e) amounts payable in respect of contracts of
insurance (if any) enfered into in relation to
the contract, showing separately, in respect of
each such contract the name of the insurer

ANGenm

(1)

(i1)

(1ii)

where the contract relates to goods
that are, or include, a motor vehicle,
boat or other vehicle or thing required
to be registered or licensed, amounts so
payable in respect of compulsory
insurance (unless those amounts are
included in a statement under
paragraph (4));

where there is a morfgage relating to
the contract, amounts so payable in
respectl of insurance of property subject
to the mortgage (other than compulsory
insurance included in the statement
under subparagraph (i) or under
paragraph (d));

where there is a mortgage relating to
the contract, amounts so payable in
respect of insurance against loss of the
security interest of the mortgagee in
any goods subject to the mortgage by
reason of any Act;
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(iv) amounfs so payable in respect of
insurance against sickness of,
accidental injury to, or disabkility or
death of, the debtor or, where there is
moere than one debtor, amounts so
payable in respect of such insurance in
relation to the debtors;

(v) amounts so payable in respect of life
insurance of the debtor or, where there
is more than one debtor, amounts s0
payable in respect of life insurance of
the debtors;

{vi) amounts so payable in respect of
insurance against unemployment of
the debtor or, where there is more than
one debtor, amounts so payable in
respect of insurance against
unemployment of the debtors;

{vii) amounts so payable in respect of
insurance against loss of profits by the
debtor or, where there is more than
one debtor, amounts so payable in
respect of insurance against loss of
profits by the debtors; and

(viil) amounts so payable in respect of
Insurance against such other risks (if
any) as are prescribed,

or, where an amount is payable in respect of a
contract of insurance entered into in relation
to the contract relating to one or more of the
risks referred to in the preceding
subparagraphs—that amount and a statement
of the risks to which the amount relates;

(f) amounts so payable in respect of—

(1) stamp dufy payable in respect of or in
relation to the contract;

(if} stamp duty payable in respect of or in
relation to any mortgage relating to
the contract enfered into on or before
the relevant date; or

(iii) fees payable to a duly qualified legal
practitioner (not being the credit
provider or an employee of the credit
provider) authorised tfo prepare
documents for the confract or for a
mortgage relating to the contract
entered into at or before the time of
the making of the confract;
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(g) amounts that are prescribed charges for the
purposes of this paragraph;

(h) amounts that are the consideration, or part of
the consideration, for the discharge of the
liability of the debtor to the credit provider
under a contract in force before the relevant
date, other than consideration referred to in a
preceding paragraph;

(1) amounts payable in respect of the value of any
consideration provided by the credit provider
to the debtor, being consideration of a kind
prescribed for the purposes of this paragraph,
other than consideration referred to in a
preceding paragraph,

and shall state the amount financed, being the sum of the
balance of the cash price referred to in paragraph (c) and
the total of the amounts referred to in paragraphs (d) to (i).

2. In clause 1, “relevant dabte” means the date on which
the credit sale contract is entered into or, if the credit sale
contract is entered into by the scceptance by the credit
provider of an offer made by the debtor, the date on which
the offer is made.

SCHEDULE 3. (Sec. 35.)

STATEMENT OF CREDIT CHARGE IN RELATION TO
CREDIT SALE CONTRACT.

1. A statement in a credit sale contraect of the credit
charge—

(a) shall, where at the relevant date it is possible
to express the whole or any part of the credit
charge as an amount of money, state
separately—

(i) the amount of the minimum credit
charge (if any);

(i) the amount of the pre-determined
credit charge (if any); and

(iii) the amount of the estimated credit
charge (if any) that can be so
expressed at the relevant date;
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{(b) shall, where at the relevant date it is not
possible to express the whole of the credit
charge as an amount of money—

(i) state the methed by which the amount
of the estimated credit charge that
cannot bhe so expressed is io be
ascertained; and

(ii) include a statement that it is not
possible at the relevant date to express
the whole of the credit charge as an
amount of money; and

{¢) shall include a statement that no part of the
credit charge (other than the minimum credit
charge (if any)) becomes due and payable unless
it is an accrued credit charge.

2. In clause 1, “relevant date” means the date on which the
credit sale contract is entered into or, if the credit sale
contract is entered into by the acceptance by the credit
provider of an offer made by the debtor, the date on which
the offer is made.

SCHEDULE 4. (Sec. 36.)

STATEMENT OF AMOUNT FINANCED IN RELATION
TO LOAN CONTRACT.

1. A statement of the amount financed shall state—

(a) the amount agreed under the contract to be
lent (other than amounts referred to In
paragraphs (b) to (f))—

and shall include statements showing separately such
amounts as, under the contract, are payable by the debtor
to the credif provider (otherwise than as part of the credif
charge) whether or not the credit provider pays, or has
paid, those amounts to another person and are—

(b} amounfs payable in respect of contracts of
insurance (if shy), entered into in relation fto
the contract showing separately in respect
of each confract the name of the insurer ahd—

(i) where there is a mortgage relating to
the contract, amounts so payable in
respect of insurance of property
subject to the moritgage;
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(ii)

(iii)

(iv)

()

(vi)
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where there is a mortgage relating to
the confract, amounts so payable in
respect of insurance against loss of
the security inferest of the mortgages
in any goods subject to the mortgage
by reason of any Act;

amounts so payable in respect of
insurance against sickness of,
accidental injury to, or disability or
death of, the debtor, or, where there is
more than one debtor, amounts so
payable in respect of such insurance
in relation fo the debtors;

amounts so payable in respect of life
insurance of the debtor or, where there
is more than one debtor, amounts so
payable in respect of life insurance of
the debtors;

amounts so payable in respect of
insurance against unemployment of
the debtor or, whetre there is more than
ohe debtor, amounts so payable in
respect of insurance against unemploy-
ment of the debtors;

amounts so payable in respect of
insurance against loss of profits by
the debtor or, where there is more
than one debfor, amounts so payable
in respect of insurance against loss of
profits by the debtors; and

(vii) amounts so payable in respect of

insurance against such other risks (if
any) as are prescribed,

or where an amount is payable in respect of a
contract of insurance entered into in relation
to the contract relating to one or more of the
risks referred to in the preceding subpara-
graphs—that amount and a statement of the
risks to which the amount relates;

(c) amounts payahle in respect of—

1

(ii)

stamp duty payable in respect of or in
relation to the contract;

stamp duty payable in respect of or in
relation to any mortgage relating to
the contract entered info on or before
the relevant date; or
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(iii} fees payable to a duly gualified Iegal
practitioner (not being the credit
provider or anh employee of the credit
provider) authorised to prepare
documents for the contract or for a
morigage relating to the contract
entered into at or before the time of the
making of the confract;

(d) amounts that are prescribed charges for the

(e)

()

purposes of this paragraph;

amounts that are the consideration, or part
of the consideration, for the discharge of the
liability of the debtor fto the credit provider
under a contract in force before the relevant
date, other than consideration referred to in a
preceding paragraph; and

amounts payable in respect of the value of any
consideration provided by the credit provider
to the debtor, being considerafion of a kind
prescribed for the purposes of this paragraph,
other than consideration referred to in a
preceding paragraph,

and shall state the amount financed, being the sum of the
amounts referred to in the preceding paragraphs.

2. In clause 1, “relevant date” means the date on which
the loan contract is entered into or, if the loan contract
is entered into by the acceptance by the credit provider of an
offer made by the debtor, the date on which the offer is

made.

SCHEDULE 5. (Sec. 36.)

STATEMENT OF CREDIT CHARGE IN RELATION

TO LOAN CONTRACT.

1. A statement in @ loan contract of the credit charge—

(a} shall, where at the relevant date it is possible

to express the whole or any part of the credit
charge as an amount of money, state
Separately—

(i) the amount of the minimum credit
charge (if any);

(ii) the amount of the pre-determined
credit charge (if any); and
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(iii) the amount of the estimated credit
charge (if any) that can be s0 expressed
at the relevant date;

(b) shall, where at the relevant date it is not
possible to express the whole of the credit
charge as an amount of money—

(i) state the method by which the amount
of the estimated credit charge that
cannot be so expressed is to be
ascerfained; and

(ii) ineclude a statement that it is nof
possible at the relevant date to express
the whole of the credit charge as an
amount of money; and

{c¢) shall include a statement that no part of the
credit charge (other than the minimum credit
charge (if any)) becomes due and payable unless
it is an acecrued credit charge.

In clause 1, “relevant date” means the date on which

the loan contract is entered into or, if the lecan contract
is entered into by the acceptance by the credit provider
of an offer made by the debtor, the date on which the offer

is made.
SCHEDULE 6. (Sec. 38.)
ANNUAL PERCENTAGE RATE.
1. This Schedule applies to a credit sale contract or a

loan contract, where—

(a) the whole of the credit charge is a pre-
determined credit charge;

(b) the whole of the amount financed is, or is o be,
provided on fthe same day; and

(c) the amount financed and the pre-determined
credit charge are payable by equal instalments
at equal intervals, the first interval commencing
on the date on which the amount financed is
provided.



1984.] Credit. [No. 99.

2. Where this Schedule applies to a contract, the annual
percentage rate may be determined in accordance with the
formula—

2NF (300C + NF)

2N°F - 300C (N + 1)
where-—

N is the total number of instalments;

C is the number of instalments thas, under the
contract, will be paid in one year or, where the
contract is to be completed in less than one
year, the number of instalments that would be
paid in one year if instalments continued to be
paid at the same intervals; and

F is an amount determined in accordance with the
formula-——

100C X T

N XA
where—

C is the same number as in the first-mentioned
formula;

T is the total amount of the pre-determined credit
charge;

N is the total number of instalments; and

A is the amounf financed.

3. For the purposes of this Schedule—

(a) instalments shall be deemed to be egual if all
the instalments except one are of the same
amount and the difference between the amount
of that one instalment and the amount of each
of the other instalments is not more than $5 or
5 per centum of the amount of each of the other
instalments, whichever is the greater;

() monthly intervals shall be deemed to be equal
intervals; and

(¢) intervals shall be deemed to be equal if all the
intervals except one are of the same length and
the difference between the length of that one
interval and the length of each of the other
intervals is not more than 5 per centum of the
length of each of the other intervals.
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SCHEDULE 7. (Sec. 61,)

STATEMENT OF ACCOUNT IN RELATION TO

CONTINUING CREDIT CONTRACT.

1. A statement of account for a continuing credit contract
shall include a statement of—

(a)
(b}

()

(d)

(e)

()

(g)

(h)

(1)

the date of the last day of the billing cyele;

the amount owed by the debfor under the
contract on the first day of the billing cycle;

the amount owed by the debtor under the
contract on the last day of the billing cyele;

the date of purchase and cash price of goods or
services supplied by the credit provider during
the billing cycle in respect of payment for
which credit is provided under the contract and
such a description of each transaction as will
enable it to be identified;

particulars, including the amount, of each
amount of cash supplied by the credit provider
during the billing cycle in respect of the supply
of which credit is provided under the contract;

particulars of each amount in respect of which,
under the contract, credit is provided to the
debtor during the billing cycle in respect of
goods or services or cash supplied by a person
other than the credit provider and in relation
to each such amount particulars of the
suppliers of the goods or services or of the cash
to which the amount relates;

particuiars of each amount paid by the debior
to the credit provider under the contract
during the billing cycle;

each amount (not heing a payment by the
debtor to the credit provider) by way of refund
or allowance given to the debtor during the

billing cycle;

particulars of each amount (not belng a
payment by the debtor to the credit provider)
by reason of which an amount included in an
amount referred to in paragraph (d), (e), (f),
$), (X) or (1) is cancelled or reduced by reason
of an amount by way of refund or allowance
given to the debtor during the billing cycle;
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(j) where the statement of account includes a

(k)

statement under paragraph (d) of amounts
relating to goods-—particulars, so far as they
are known or can be ascertained, of amounts
included in that amount in respect of—

(i) charges for installation of the goods;

(ii)} charges for maintenance of the goods;
or

(iii) charges for delivery of the goods to the
debtor,

unless included in the cash price of the goods
under paragraph (d);

particulars of amounts that, during the hilling
eycle, are added to the amount payable under
the contract by the debtor to the credit
provider, whether or not the credit provider
pays, or has paid, those amounts to another
person, in respect of contracts of insurance (if
any) entered into in relation to the contract
showing separately in respect of each such
contract the name of the insurer and-—

(i) where there is a mortgape relating to
the confract, amounts so payable in
respect of insurance of property subject
to the mortgage;

(ii) where there is a mortgage relating to
the contract, amounts so payable in
respect of insurance against loss of the
security interest of the mortgagee in
any goods subject to the mortgage by
reason of any Act;

(iii) amounts s0 payable in respect of
insurance against sickness of, acci-
dental injury to, or disability or death
of, the debtor or, where there is more
than one debtor, amounts so payable
in respeet of such insurance in relation
to the debtors;

(iv) amounts so payable in respect of life
insurance of the debtor or, where there
is more than one debfor, amounts so
payable in respect of life insurance
of the debtors;
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(vi)

(1)
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amounts so0 payable in respect of
insurance against unemployment of
the debtor or where there is more than
one debtor, amounts so payable in
respect of insurance against uhemploy-
ment of the debtors;

amounts soc payable in respect of
insurance against loss of profits by the
debtor or, where there is more than one
debtor, amounts so payable in respect
of insurance against loss of profits by
the debtors; and

(vii) amounts so payable in respect of

insurance against such other risks (if
any) as are prescribed,

or, where an amount is payable in respect of a
contract of insurance entered into in relation
to the coniract relating to one or more of the
risks referred to in the preceding subpara-
graphs—that amount and a statement of the
risks to which the amount relates;

(1) amounts that during the billing cycle are
added to the amount payable under the contract
by the debtor fo the credit provider in respect
of—

stamp duty payable in respect of or in
relation to the contract; or

(ii) stamp duty payable in respect of or in

relation to any mortgage relating to the
contract entered into during the billing
cycle;

(m) the amount of the credif charge in respect

of the billing cycle;

(n) the annual percentage rate in respect of the

confract and the manner of its application to
the contract;

{¢) where the statement of account includes a

(1)

request for payment of an amount by the
debtor—

the amount payvable or the manner in
which it may be ascertained from the
statement;
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(ii) the person to whom and the place at
which the amount is payable; and

(iii) the date before which the amount is
to he paid;

(p) particulars of amounts that during the billing

(q)

cycle are added to the amount payable under
the contract by the debtor to the credit
provider and are the consideration, or part of
the consideration, for the discharge of the
liability of the debtor $o the credit provider
under a contract in force bhefore the first day
of the billing cycle other than consideration
referred to in a preceding paragraph;

particulars of any amount transferred to or
from the account to which the statement
relates from or to ahy other account maintained
under the contract; and

(r) particulars of amounts that during the billing

cycle are added to the amount payable under
the contract by the debtor to the credit
provider in respect of the value of any consid-
eration provided by the credit provider to the
debtor, being consideration of a kind prescribed
for the purposes of this paragraph, other than
consideration referred fo in a preceding
paragraph.

2, In clause 1—

(a) a reference to an amount paid, or owed hy or

supplied to, or in respect of which credit is
provided to or given by way of refund or
allowance to, a debtor under a continuing credit
contract at a particular time or during a
particular period—

(i) does not include a reference to an
amount paid or owed by, or supplied
to, or in respect of which credit is
provided to, or given by way of refund
or allowance to, the debtor at that time
or during that period that is not at
that time or during that period entered
in an account of the debfor kept by
the credit provider; and
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includes a reference to an amount paid
or owed by or supplied to, or in respect
of which credit is provided to, or given
by way of refund or allowance to, the
debtor before that time or period that
has not been included in an earlier
statement of account under the
contract; and

{(b) a reference to goods or services supplied to a
debtor during a billing cycle—

(1)

(11}

does not include a reference to goods
or services supplied to a debtor during
g billing c¢ycle but in respect of which
an amount is not dwring the billing
cycle entered in an account of the
debtor kept by the credif provider; and

includes a reference to goods or services
supplied before the commencement of
the billing ecycle but have not been
included in an earlier statement of
account under the contract.
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