WESTERN AUSTRALIA.

WATERWAYS
CONSERVATION.

No. 131 of 1976.

AN ACT to make provision for the conservation and
management of certain waters and of the
associated land and environment, for the
establishment of a Waterways Commission and
certain Management Authorities, to repeal the
Swan River Conservation Act, 1958-1975, and
for incidental and other purposes.

[Assented fo 9th December, 1976.]

BE it enacted by the Queen’s Most Excellent

Majesty, by and with the advice and consent
of the Legislative Council and the Legislative
Assembly of Western Australia, in this present
Parliament assembled, and by the authority of the
same, as follows:—

1. This Act may be cited as the Walerways svorsute.
Conservation Act, 1976.
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2. The provisions of this Act shall come into
operation on such date or dates as is or are,
respectively, fixed by proclamation.

3. (1) In this Act, unless the context otherwise
requires,—
“associated land” means land comprised within
the boundaries of a management area as
defined pursuant to section 10;

“Commission” means the Waterways Commis-
sion established pursuant to section 11,

“Commissioner” means the person holding or
acting in the office of that name created
pursuant to section 13;

“committee” means a committee of the
Commission or a committee of a Manage-
ment Authority, as the context requires;

“discharge”, in relation to waste or any other
matter, includes causing or permitting it
to be, or failing to prevent it from being,
emitted, discharged, deposited or allowed
to escape on or into the waters or associated
land;

“function” means powers and duties, and
includes rights, benefits and obligations;

“honorary warden” means a person appointed
to that office pursuant to section 62;

“industrial” includes any producing, manufac-
turing, or processing operation;

“inspector” means a person appointed to that
office pursuant to section 61, and where the
context permits includes a person exercis-
ing the powers of an inspector pursuant o
subsection (5) of that section;

“local pgovernment authority” means the
council of a municipality, constituted
pursuant to the Local Government Act,
1960, or the commissioner appointed in
respect of a municipality pursuant to
section thirty-one of that Act;
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“Management Authority” or “Authority” means
the body constituted by that name in
relation to a management area pursuant o
section 10 and section 14;

“management area’” means an area of the State
declared to be a management area for the
purposes of this Act pursuant to section 10;

“management programme” means a programie
of operations prepared pursuant to section
35;

“pollution” means any direct or indirect
alteration of the environment to its
detriment or degradation, and includes any
effluent, litter, refuse, sewage, or waste, or
any other matter or thing, of whatever
kind and in whatever form, that impairs or
is likely to impair the environment;

“public authority” includes a Minister of the
Crown acting in his official capacity, a
State Government department, a State
instrumentality or agency, and any other
person or body, whether corporate or not,
who or which, under the authority of any
Act, administers or carries on for the
benefit of the State, or any district or part
of the State, a social service or public
utility;

“section” means section of this Act;

“sewage” means any and all waste substance,
liquid or solid, which is associated with
human habitation, or which contains or
may be contaminated with human or
animal excrement, offal or feculant matter;

“standard” includes standards specifying the
components, form and temperature of any
matter, and prohibiting, restricting or
controlling the discharge of any matter not
complying therewith;

“the Account” means The Waterways Commis-
sion Account maintained pursuant to
section 40;
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“the Environmental Protection Authority”
means the body of that name established
pursuant to the Environmental Protection
Act, 1971, or any body substituted therefor
by any Act;

“the former Board” means The Swan River
Conservation Board constifuted pursuant
to the Swan River Conservation Act,
1958-1975;

“waste” includes any and all waste substance,
liguid or solid or gaseous, rubbish, refuse,
garbage and materials used or produced
in or by any industrial process, mining or
guarrying, agriculture, commerce or any
other trade or industrial undertaking or
activity, sewage, household waste, effluent
and other matter which causes or is
likely to cause pollution, and any matter or
thing prescribed to be waste for the
purposes of this Act;

“waters” means the rivers, inlets and estuaries
to which this Act applies; and for the
purposes of the exercise of the power to
obtain information as to pollution and the
discharge of waste includes the tidal waters
or parts of the sea adjacent to any river,
inlef or estuary; and

“working plan” means a plan prepared
pursuant to section 35 for the purposes of
a management programme.

(2) Where a meaning is assigned to any term by
this section cognate expressions used in this Act,
unless a contrary or other intention appears, have
a corresponding meaning.

Reopeal and 4. (1) The Swan River Conservation Act, 1958-
sonal =~ 1975, is hereby repealed.
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(2) Subject to the provisions of this section, on
the coming into operation of this section of this
Act—

(a) all right, title and interest in and to any
property (including all documents and
records) which was immediately prior
thereto vested in the body known as The
Swan River Conservation Board established
under the Swan River Conservation Act,
1958-1975, is by force of this section and
without further assurance transferred to
and vested in the Commission for the
purposes of this Act;

(b) all rights, obligations and liabilities, of the
former Board existing immediately prior
thereto are by force of this section vested
in or imposed on the Commission;

(¢) a reference to the former Board shall take
effect as a reference to the Commission in
any Act, regulation, Order in Council,
proclamation, or other statutory instru-
ment and in any agreement, whether in
writing or not, and in every deed, contract
or other instrument, to which the former
Board was a party or which affected the
former Board; and

(d) any proceedings pending immediately
prior thereto to which the former Board
was a party shall be continued as if the
Commission was a party thereto in lieu of
the former Board.

(3) Without limiting the operation of the
Interpretation Act, 1918, until provision is made
under this Act in relation to the matters formerly
vested in or under the control or management of
the former Board the regulations, Orders in
Council, proclamations, notices, permits, approvals,
consents or authorizations made or given under
the Swan River Conservation Act, 1958-1975, shall
in so far as they are not inconsistent with this Act
apply to persons, acts, circumstances and things
under this Act as if they were made under this Act.
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(4) On, or after, the constitution of a Manage-
ment Authority for the Swan River and its
tributaries the Governor may, by notice published
in the Gazette and without further assurance, make
such further or other disposition of the property,
rights, obligations and liabilities of the former
Board then vested in or imposed on the Commission
by force of this section as he may think requisite,
and effect shall be given thereto.

5. (1) In this section a reference to the
provisions of an Act includes a reference fo the
provisions of any regulation, by-law, Order in
Council, proclamation, declaration or notice, made,
given or promulgated under the provisions of that
Act, and in the case of the Environmental Protection
Aet, 1971, includes a reference to any matter
contained in, or ratified or approved by, a
declaration made pursuant to section thirty-nine of
that Act.

(2) Where the provisions of this Act are in
conflict with the provisions of—

(a) the Bush Fires Act, 1954;
(b) the Health Act, 1911;
(e) subject to section 6, the Land Act, 1933;

(d) any Act for the time being providing for
the conservation of wildlife or indigenous
flora;

(e) any Act relating to the powers of a Port
Authority established under the provisions
of an Act within the area of competence
of that Port Authority, in so far as such
powers relate to matters affecting naviga-
tion or the conduct and management of the
port; or

(f) the Environmental Protection Act, 1971,

or where the exercise of a power conferred by or
under this Act would be inconsistent with the
exercise of a power conferred by any such provisions,
the provision of this Act shall be deemed not to
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apply in so far as it so conflicts and any such
inconsistent power conferred by or under this Act
shall, to the extent of the inconsistency, not be
exercised so as fto limit or restrict the exercise of
the power conferred by or under that other Act.

(3) In so far as the provisions of this Act are in
conflict with the powers conferred on a Iocal
government authority by the Local Government
Act, 1960, or any other Act—

(a) where the matfer in question is a matter
which in the opinion of the Commission
relates entirely to the waters comprised
within a management area for the time
being defined pursuant to subsection (1)
of section 10 or any waters to which section
31 or section 32 applies, the provisions of
this Act shall prevail;

(b) where the matter in question relates to
associated land or land to which section 31
or section 32 applies and the Commission
agrees with the local government authority
that it is not likely to affect such waters,
the provisions of this Act shall be deemed
not to apply; and

(e) where the matter in question is a matter
which in the opinion of the Commission
may indirectly affect such waters, the
local government authority shall consult
with the Commission and in the event of
any dispute thereon the provisions of
section 15 shall apply,

and regulations made under this Act may make
provision as to the types of matier that are to be
taken as falling within the categories referred to
in this subsection and as to the manner in which
and the circumstances where such matters shall be
brought to the notice of the Commission.

(4) Nothing in this Act shall be construed as
operating to prevent the grant of any right, tene-
ment, lease, licence, permit or other interest under
or pursuant to—

(a) the Mining Act, 1904;



Crown
bound,

Saving of
righits at
1aw,

Exemptions.

No. 131.] Waterways Conservation. [1976.

(b) the Petroleum Act, 1967, or

(¢) the Petroleum (Submerged Lands) Act,
1967,

or any Act repealing or substituted for any such
Act, but the provisions of this Act may have efiect
in relation to any works carried out in consequence
of that grant.

(5) Subject to the provisions of this section, this
Act shall be construed so as to apply to any power
and notwithstanding any right, however arising and
whether conferred before or after the coming into
operation of this Act, vested in any person, body or
authority in relation fo the waters and land fo
which this Act applies.

6. This Act binds the Crown.

7. Nothing in this Act in any way affects any
right any person has at law to restrict or prevent
pollution or to obtain damages.

8. (1) The Commission may, by a notfice in
writing from time to ftime provide that any
requirement of this Act does not apply in respect
of—

(a) any waters or land specified in the notice;

(b) any premises, act or thing specified in the
notice;

(¢) all premises, acts or things comprised in a
class thereof so specified or situated in an
area so specified; or

(d) all or any premises, acts or things in the
circumstances so specified.

(2) The Commission may make any exemption
granted under this section subject to such
circumstances or conditions or both as it may so
specify, and an exemption granted under subsection
(1) of this section has effect according to its tenor.
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(3) When the circumstances and conditions
subject to which an exemption has been granted
under this section cease to exist or are breached,
the exemption ceases to operate.

9. (1) The powers of the Commission apply to
the waters and associated land comprised within
the respective management areas for the time being
defined pursuant to subsection (1) of section 10,
and to land or water to which section 31 or section
32 applies, but not elsewhere.

(2) The powers of a Management Authority apply
to the waters and associated land comprised in the
management area for the time being defined
pursuant to subsection (1) of section 10, and to any
land or water to which section 31 or section 32
applies, which is placed under the control and
management of that Authority, but not elsewhere.

(3) Where any structure infringes the airspace
over any such waters or associated land the powers
of the Commission and the relevant Authority shall
be deemed to apply to the whole of that structure.

10. (1) On the recommendation of the Environ-
mental Protection Authority the Governor may by
Order in Council published in the Gazetle—

(a) declare any area of the State containing
one or more rivers, inlets or estuaries to be
a management area for the purposes of
this Act, assigh a name to the area,
constitute a Management Authority for the
area, define the boundaries of the waters
and associated land comprised in the area,
and place the area under the control and
management of the Authority so
constituted;

(b) amend any previous Order in Council made
under this Act in relation to any area; or

(¢) dissolve a Management Authority, or
declare that the provisions of this Act shall
cease to apply to any waters or land.

Application.
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(2) Subject to this Act, a Management Authority
shall be constituted for each management area but
where an areg is, for any reason, for the time being
not under the control and management of an
Authority the Commissioner may control and
manage the area until an Authority for the area
is constituted or re-constituted and whilst so doing
shall be deemed to be the Management Authority
for the area.

(3) The boundaries of a management area shall
be defined by reference fo a map showing, where
practicable using geographical features, the extent
of the waters and land affected in such a way as
to enable those boundaries to be readily established.

(4) No land shall be included within the area to
which the powers of the Commission or an
Authority are to apply unless, in the opinion of the
Commission, the inclusion of that land is necessary
in order satisfactorily to achieve the control needed
for the conservation and management of the waters
by reason of the contour of that land or its use,
proximity or other relevant circumstance.

(5) An Order in Council made under subsection
(1) of this section defining or altering the bound-
aries of the waters and associated land to which the
powers of the Commission or an Authority apply or
are to apply, shall be laid before each House of
Parliament within the six sitting days of such House
next following the date of publication in the
Gazette, and the provisions of section thirty-six of
the Interpretation Act, 1918, shall apply to any
such Order in Council as if it had been a regulation.

11. (1) There is hereby established a body
corporate by the name of the Waterways
Commission which shall—

(a) have perpetual succession and a seal;

(b) in its corporate name be capable of suing
and being sued, and of acquiring, holding,
managing, and disposing of real and
personal property for the purposes of this
Act; and
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(c) be capable, subject to the provisions of this
Act, and for the purpose of carrying out
its functions under this Act, of doing or
suffering all such other acts and things as
bodies corporate may in general lawfully
do and suffer.

(2) The membership of the Commission shall
congist of a Commissioner appointed pursuant to
section 13 who shall be chairman, and the several
persons who for the time being hold or act in the
office of chairman of a Management Authority.

(3) The Commission is an agency of the Crown
in right of the Stafe.

(4) All courts and persons acting judicially shall
take judicial notice of the seal of the Commission
affixed to any document and shall presume that it
was duly affixed.

(5) The provisions of the Schedule to this Act
shall have effect with respect to the proceedings of
the Commission.

12. Subject to the Minister, this Act shall be
administered generally by the Commission and, in
relation to their respective management areas, it
shall be the duty of the Management Authorities
so to administer the provisions of this Act as to
ensure that they are efficiently carried into effect
in and in relation to the several management areas.

13. (1) The Commissioner may be appointed—

(a) by the Governor for a term not exceeding
seven years; or

(b) under and subject to the Public Service
Act, 1904.

(2) Where the Commissioner is appointed by the
Governor for a term of years—

(a) the conditions of service of the Commis-
sioner shall be such as the Governor
determines;

Administra-
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(b) the Commissioner shall be paid such
remuneration and allowances as the
Governor may, from time to time,
determine;

(¢) the Commissioner may be re-appointed,
from time to time at the expiration of the
term, unless he has previously been
removed from office by the Governor under
paragraph (d) of this subsection;

(d) the Commissioner may, at any time, be
removed from office by the Governor for
disability, bankruptey, neglect of duty, or
misconduct; and

(e) subject to the provisions of his conditions
of service, the Cominissioner may at any
time resign his office by writing under his
hand addressed to the Governor,

14. (1) As soon as is practicable after the
coming into operation of this section the Minister
shall recommend to the Governor the names of
persons to be appointed to constitute Management
Authorities for—

(a) the Swan River and its tributaries;

(b) the Peel Inlet and the Harvey Estuary; and
(e¢) the Leschenault Estuary,
respectively.

(2) A Management Authority shall consist of a
Chairman and not less than five nor more than
eleven other members each of whom ghall be
appointed by the Governor pursuant to an instru-
ment in writing setting out the terms upon which
the person is to hold and vacate office.

(3) The membership of a Management Authority
shall so far as is practicable be selected from
amongst persons resident in the local community
to which the Authority relates or who are repre-
sentative of local government authorities or
officers of departments of the Public Service of the
State having responsibility for and knowledge of
local affairs.
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(4) Of the Membership of the Management Auth-
ority constituted for—

(a) The Swan River and the tributaries, two
shall be persons selected by the Minister
and recommended for appointment by the
Governor, chosen from a panel of names
submitted to the Minister by the body
known as The Local Government Associa-
tion of Western Australia (Inc.), and one
shall be a person so selected and recom-
mended by the Minister from a panel of
names submitted to him by the Municipal
Council of the City of Perth;

(b) the Peel Inlet and the Harvey Estuary, and
the Leschenault Estuary, respectively, three
shall in each case be persons selected by the
Minister for recommendation by him to the
Governor, chosen by the Minister from
amongst such persons as are nominated to
the Minister by the several local govern-
ment authorities which have, in the opinion
of the Minister, a direct interest in the area
to which the powers of each of those
respective Management Authorities are to

apply.

() Notification of the appointment of the
chairman and of the other members of a Manage-
ment Authority by the Governor shall be published
in the Gazetie.

(6) The Commissioner has power to attend any
meeting of a Management Authority and may speak
to any matter without notice, but is not entitled to
vote.

(7y A Management Authority shall make avail-
able to the Commission the records of its
proceedings, and all documents relating to its
functions under this Act, and shall advise and
inform the Commission with respect to any matter
referred to it by the Commission.

(8) The provisions of the Schedule to this Act
shall have effect with respect to the proceedings of
a Management Authority.
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(9) A Management Authority shall, on payment
of the prescribed fee, supply to any person a map
or diagram (which may be produced from aerial
photography) showing the boundaries of the area
to which the powers of the Authority apply.

15. (1) Any question, difference or dispute
arising or about to arise between the Commission
or a Management Authority and any public
authority with respect to the exercise of any rights,
powers or authorities or the discharge of any duties
by either or both of them may be finally and
conclusively determined by the Governor.

(2) Any question, difference or dispute arising or
about to arise between the Commission and any
Management Authority with respect to the exercise
of any rights, powers, or authorities or the discharge
of any duties by either or both of them may be
finally and conclusively determined by the Minister.

16. A person appointed by the Governor to the
office of chairman or other member of an
Authority—

(a) shall hold office fior the period specified in
the instrument by which he is appointed
unless his appointment is sooner fermin-
ated by the Governor or—

(i) a resignation from that office
signed by him is accepted by the
Governor;

(ii) he is disqualified in accordance
with the provisions of this Act; or

(iii) he is absent, except with leave
duly granted by the Minister,
from three consecutive meetings of
the Authority; and

(h) is eligible, unless disqualified otherwise, for
re-appointment as a member of the
Authority nofwithstanding that he has
nreviously held office as a member.
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17. If a member of an Authority—

(a) is an incapable person within the meaning
of section five of the Mental Health Act,
1962;

(b) is an undischarged bankrupt or person
whose property is subject to an order or
arrangement under the laws relating to
bankruptey;

(c) is convicted of an indictable offence; or

(d) has his appointment terminated by the
Governor for inability, inefficiency or
misbehaviour,

his office becomes vacant and he is not eligible for
re-appointment.

18. (1) Subject to subsection (3) of this section,
members of an Authority or any committee of an
Authority shall be paid such remuneration and
allowances as the Governor, on the recommendation
of the Minister, determines, and where a person
who holds or acts in the office of chairman of an
Authority thereby exercises functions as a member
of the Commission he may be remunerated
accordingly.

(2) The Minister shall not make a recommenda-
tion to the Governor as to the remuneration and
allowances to be paid—

(a) to a member; or

(b) to a person appointed a member of a
committee of an Authority,

who is a person to whom the Public Service Act,
1904, applies except with the prior approval, in
writing, of the Chairman of the Public Service
Board.

(3) If a person who would be eligible to receive
remuneration or allowances under this Act is or
becomes a member of, or a candidate for election to,
the Parliament of the State or of the Commonwealth,
he shall not be paid remuneration or allowances
under this section but shall, subject to the approval
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of the Governor, be reimbursed such expenses as
he reasonably incurs by reason of his attendance
at meetings or of his engagement pursuant to this
Act on the official business of the Commission or
an Authority.

19. (1) The Governor may, in respect of each
member of an Authority, appoint a person repre-
sentative of the same interests as that member to
be his deputy and while taking the place of a
member his deputy has all the powers and entitle-
ments of the member under this Act.

(2) Where—

(a) both a member and the deputy of that
member are absent or temporarily incapable
of fulfilling the duties of a member; or

(b) the office of a member is vacant and is not
taken by a deputy or filled in accordance
with this Act; or

(¢) there is for any reason in relation fo a
Management Authority no person available
to hold or act in the oflice of member of
the Commission,

the Minister may appoint a person to act in the
place of that member during that absence or
incapacity, or until the vacancy is filled, as the case
requires, and any person so appointed has, while
his appointment subsists, all the powers, functions
and duties of a member.

(3) Any reference in this Act to a member shall
be construed as including a reference to—

(a) a deputy acting in the office of that
member; and

(b) a person appointed by the Minister to act
in the place of a member during any
absence, temporary incapacity or casual
vacancy.

(4) Where a member of an Authority ceases to
hold office before the expiration of the period of his
appointment, the person who was at that time the
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deputy of that member is, until the office of member
is filled by the appointment of another member or
until the expiration of three months from the date
the member ceased to hold office, whichever is the
lesser time, entitled to attend any meeting of the
Authority and, when so attending, has all the
powers, functions and duties of an Authority
member,

20. Acceptance of or acting in the office of
member of the Commission or an Authority by any
person does not of itself render the provisions of
the Public Service Act, 1904, or any other Act
applying to persons as officers of the Public Service
of the State, applicable to that member, or affect
or prejudice the application to him of those
provisions if they applied to him at the time of the
acceptance of or acting in that office.

21. (1) The Commission or a Management
Authority may, from time to time, appoint a
commifttee or commitiees to investigate and advise
on any aspect of its functions or to carry out such
of those functions, other than the power of delega-
tion, as may, with such approval as is required by
section 22, have been delegated to that committee.

(2) The delegation to a committee of any power
or duty does not relieve the Commission or the
Authority, as the case may be, of the responsibility
for the actions or decisions of that committee.

(3) A committee may consist of such persons as
the Commission or the Authority defermines,
whether members of the Commission or the
Authority or persons who are not such members,
but so that in every case not less than one person
on the committee shall be a member of the appoint-
ing body.

(4) Each committee appointed shall report on its
activities at such times as may be directed.

Public
Service
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(5) The provisions of the Schedule to this Act
shall have effect with respect to the proceedings of
any committee,

22. (1) The Commission may, unless the
Minister otherwise directs, delegate to a Manage-
ment Authority any of the duties or powers of the
Commission in relation to the area placed under the
control and management of that Authority.

(2) The Commission may, with the approval of
the Minister, delegate to the Commissioner or to a
public authority, or any officer or employee of a
public authority, or to any other person or body
specified in the instrument of delegation, any of the
powers of the Commission.

(3) A Management Authority may, with the
approval of the Commission, delegate to a public
authority, or any officer or employee of a public
authority, or to any other person or hody specified
in the instrument of delegation any power
exercisable by that Authority.

(4) The power of delegation conferred by this
section does not authorise a person or body to whom
or which a duty or power has been delegated to
delegate that duty or power to any other person or
body, except that a power (not being itself a power
to delegate) which is delegated by the Commission
to an Authority may with the approval of the
Commission be delegated by that Authority in
accordance with the provisions of this section.

(5) The exercise of the power to delegate
conferred by this section shall be evidenced by an
instrument in writing.

(6) A delegation under this section—
(a) may be varied or revoked in like manner;
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(b) does not prevent the performance of the
duty or the exercise of the power by the
delegating body; and

(c) shall be implemented in accordance with
the instrument of delegation.

(7) Where the exercise of a power in relation to
a matter is dependent upon the opinion, belief or
state of mind of the body in which that power is
vested by this Act and that power is delegated
pursuant to this section, the power may be exercised
upon the opinion, belief, or state of mind of the
delegate.

(8) A person or Authority purporting fo exercise
a power pursuant to a delegation conferred under
the provisions of this section is presumed to do
so in accordance with the terms of the delegation
in the absence of proof to the contrary, but shall
if requested so to do produce evidence of the terms
of the delegation to any person in relation to whom
it is proposed to exercise the power.

23. (1) The Commission shall have the general
duty of conserving the rivers, inlets, and estuaries
to which the powers of the Commission apply and
of advising the Environmental Protection Authority
thereon.

(2) It shall be the duty of the Commission—

(a) fo preserve or enhance the quality of the
environment and amenities of the waters
and of the associated land to which the
powers of the Commission apply;

(b) to control and wherever practicable to
prevent any act or omission which causes
or is capable of causing pollution of those
waters or that land;

(¢) to provide advice and disseminate know-
ledge on the conservation and good
management of rivers, inlets, and estuaries
and of lands associated therewith:

Duty of the
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(d) in so far as that is practicable, to act in
concert with, consult and make arrange-
ments and agreement with relevant local
government authorities, residents and
other persons affected by the operation of
this Act;

(e) generally, to provide administrative and
co-ordinating services for the purposes of
this Act and so to conserve and manage
those waters and the associated land and
to administer this Act as to attain the
objects of this Act.

(3) The Commission shall, as soon as practicable
after the receipt of the request, report to the
Minister on any matter on which a report is
requested by him.

24. (1) In the performance of its functions the
Commission shall be subject to the Minister, and
shall give effect to any direction, whether general
or specific, which the Minister may give as to those
functions.

(2) In the performance of its functions the
Commission shall comply with any lawful direction
given as to those functions by the Environmental
Protection Authority.

(3) Upon the direction of the Minister the Com-
mission shall consult with, and have regard to the
representations of—

(a) the Management Authority for any area
constituted under this Act;

(b) the local government authority for the
area in question;

(¢) any other statutory body or instrumentality
of the Crown exercising functions in
relation to the area concerned which
appears to the Minister, the Environmental
Protection Authority, or the Commission to
be likely fo be affected by the exercise of
the powers of the Commission; and
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(d) otherbodies representing persons interested
in the use of the waters and land in
question,

as to the manner in which the Commission is to
perform its functions.

(4) In performing its functions the Commission
shall have regard to—

(a) the interests of navigation, fisheries, agri-
culture, water supply, recreation and
leisure-time occupation for the benefit of
the public, the natural beauty and amenity
of the area, and the preservation of public
rights of access; and

(b) the rights acquired by persons, whether as
owners or occupiers, in relation to boat
houses, jetties and other structures then in
being, being rights the exercise of which is
not likely to impair the environment.

(8) The Commission has the duties imposed and
the powers conferred by this Act.

25. (1) The Commission has all such powers,
rights and privileges as may be reasonably necessary
to enable it to carry out ifs duties.

(2) Without limiting the generality of the
provisions of this section, the Commission may—

(a) maintain and manage either alone or
jointly with other persons or any public
authority all areas, whether comprising
water or land or bhoth, to which for the
time being the powers of the Commission
apply including the carrying out of works
for the purposes of improving and main-
taining the condition of the waters and
associated land;

(b) carry out, or cause to be carried out, river
training, dredging, reclamation, and
structural works;

(c) carry out policies, or formulate and
implement schemes for co-ordinated action
by owners ~nd occupiers of land, and
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(d)

(e)

agencies and instrumentalities of the
Crown and public authorities having the
control of land adjacent to or associated
with any part of the waters to which the
powers of the Commission apply, directed
to the abatement or prevention of pollution
including the control by licensing or
prohibition in accordance with regulatmns
made under this Act—

(i) of the discharge of effiluent or the
disposal of waste; and

(ii) of dredging,

likely to Iead to the impairment of the
condition or flow of the waters or to an
aggravation of pollution due to other
causes or the consequences of such
pollution;

co-operate with and make representations
to the Environmental Protection Authority,
planning and local government authorities
and others with a view to the attainment
of the objects of this Act;

establish and develop criteria for the
assessment of the extent of environmental
change or pollution;

(f) specify standards and criteria, and the

(2)

(h)

methods of sampling and testing to be
used for any purpose;

conduct or promote relevant research, or
enter into projects for research or the
collation of information jointly with others,
in consultation with the Environmental
Protection Authority;

publish reports and provide information
for the purpose of increasing public
awareness of the problems and remedies
that exist in relation to environmental
pollution as it relates to waters and
asociated land;

(1) undertake investigations, inspecfions and

prosecutions for the purposes of this Act;



1976.] Waterways Conservation. [No. 131

(j) carry out, or cause to be carried out, works
for the preservation or enhancement of
amenities or facilities for recreation;

(k) control, subject to the provisions of the
regulations, the excision or reclamation of
any waters or associated land;

(1) take and enforce covenants as to the
conservation of the land and waters fo
which the powers of the Commission apply
to the like extent as if the Commission
were possessed of adjacent land for the
benefit of which the covenant is to enure;

(m) borrow moneys for the purposes and in
accordance with the provisions of this Act,
and give security therefor;

(n) carry out such other functions as are
conferred on or imposed on the Commission
by any other Act or law; and

(0) subject to the directions of the Minister
and in consultation with the Emviron-
mental Protection Authority generally
promote, encourage, co-ordinate and carry
out short term and long term planning
and projects in the management and
conservation of rivers, inlets and estuaries.

26. (1) It shall be the general duty of a
Management Authority, subject to the Minister and
to the Commission, to conserve and manage the
area of the waters and associated land placed under
its control, t¢ advise the Minister, the Environ-
mental Protection Authority and the Commission
on matters of local interest related thereto, and to
administer this Act within that area.

(2) A Management Authority shall carry out any
duty delegated to the Authority by the Commission
in relation fo its area.
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(3) A Management Authority shall have
responsibility for the initial preparation and
constant review of the proposals for any manage-
ment programme related to its area, and where
a management programme or a working plan
formulated pursuant to a management programme
is in force the Authority shall not act in a manner
inconsistent therewith.

(4) In the preparation and review of management
programmes a Management Authority shall furnish
and from time to time update a financial estimate
commensurate with the current proposals, and
where finance is provided pursuant to this Act shall
be responsible for the management and allocation
of the monies within the area and for the purposes
of the performance of its functions.

27. (1) In the performance of its functions a
Management Authority shall be subject to the
Minister, and shall give effect to any direction,
whether general or specific, which the Minister may
give as to those functions.

(2) A Management Authority may advise the
Minister independently of the Commission where
that Authority is at variance on any matter with
the Commission, and may communicate directly
with the Minister on any matter.

(3) With the mnecessary modifications, the
provisions of subsection (2), subsection (3),
subsection (4), and subsection (5) of section 24
apply to an Authority as they apply to the
Commission.

28. (1) Subject to the provisions of this Act, a
Management Authority may perform any duty and
exercise any power in, and in relation to, the area
of the waters and associated land placed under its
control that is necessary or expedient for carrying
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out a duty delegated to that Authority by the
Commission or otherwise imposed or conferred on
that Authority pursuant to this Act.

(2) In relation to its area a Management
Authority may advise and make recommendations
to—

(a) the Minister;

(b) the Environmental Protection Authority;
(¢) the Commission; or

(d) any public authority or other person,

on matters relating to the efficient carrying into
effect of the provisions of this Act and in particular
as to any relevant management prograrmme or
working plan.

(3) Without limiting fthe generality of the
provisions of this section, a Management Authority
in, or in relation to, its area may—

(a) arrange with local government and other
public authorities for the carrying out of
works, and filnance such works or
re-imburse the authority concerned within
the limitations of the financial programme
of the Commission;

(b) establish facilities, including jetties, boat
ramps, change rooms, toilets, recreation
areas and barbecue sites, and carry out or
cause to be carried out the requisite works;

(¢) control and manage the waters, and
formulate and implement schemes, (which
may include licensing provisions), either
alone or jointly with others directed to the
conservation of those waters;

(d) confrol and manage the associated land
generally, having particular regard to the
foreshore, including the formulation and
implementation of schemes directed to the
abatement, confrol and prevention of
litter and other forms of pollution; and
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(e)

make and enforce by-laws pursuant to this
Act.

29. (1) Subject to subsection (2) of this section
the Governor on the recommendation of the
Minister may by notice published in the Gazette
suspend the functions and powers of a Management
Authority for such time as he thinks necessary if
it appears to the Minister after consultation with
the Commission that the Authority—

(a)
(b)
(c)

is not performing the duties imposed upon
it by this Act;

is exceeding the powers conferred upon it
by this Act; or

is acting in a manner which is contrary
to policies and procedures formulated under
this Act and which is detrimental to the
achievement of the objects of this Act.

(2) The Minister shall not make a recommenda-
tion pursuant to subsection (1) of this section
without first giving the Authority concerned notice
in writing of his intention to do so and affording
that Authority reasonable opportunity to show
cause why he should not do so.

(3) The Minister may—

(a)

(b)

at any time after the suspension of the
functions and powers of an Authority
pursuant to subsection (1) of this section,
remove that suspension by notice published
in the Gazetle;

at any time after the dissolution of an
Authority pursuant to subsection (1) of
section 10, recommend to the Governor that
the Authority be reconstituted.

30. Where an Authority is suspended or dissolved,
or is reconstituted, whether or not the manage-
ment area is to be, or was, for any period of time
administered by the Commissioner, the Governor
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may by notice in the Gazelle make transitional
provisions for the continuity of the administration
of the area and the devolution of the relevant rights,
obligations and liabilities, and efiect shall be given
to any such provisions without further or other
assurance.

31. (1) The Commission or a Management
Authority may enter info and give effect to agree-
ments with the owner, lessee or licensee of any area
of land (including land from time to time or at all
times covered by water) for the control or manage-
ment of that land under the provisions of this Act.

(2) No agreement under this section shall be
enfered into unless the owner, and any person
oceupying the land with the consent of the owner,
has given approval in writing to the agreement.

32. (1) Subject to the provisions of section
thirty-one of the Land Act, 1933, the Governor may,
by Order in Courncil published in the Gazetle, place
under the control and management of the
Commission any land reserved under the provisions
of section twenty-nine of that Act.

(2) In relation to any land which is the subject
of an Order in Council made under subsection (1)
of this section the Governor may by that Order
provide—

(a) that the land shall be so controlled and
managed subject to specified conditions,
restrictions or limitations; and

(b) that any power conferred upon the
Commission by this Act may be exercised
by the local government authority, or some
other person or body therein named, on
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behalf of or under the direction of the
Commission, (but no such provision shall
prevent the Commission from exercising the
power),

and the Governor may by a subsequent Order in
Couneil vary or cancel that Order.

33. (1) Whenever directed by the Minister so to
do in relation to any matter, the Commission or a
Management Authority shall refer the matter in
guestion to every local government authority the
district of which in the opinion of the Minister may
be affected for any information and advice the local
government authority may be able to offer, shall
have regard to the views of the local government
authority and shall notify the local government
authority of the general nature of any report, advice
or recommendation which the Commission or that
Authority may then intend fto submit to the
Minister.

(2) A local government authority which is
agerieved by any report, advice or recommendation
to be submitted to the Minister under this Act, may
so advise the Minister, and the Minister shall have
regard to the views of the local government
authority but shall not be bound to act in
accordance with those views.

(3) A local government authority may make
representations to the Commission or the relevant
Management Authority in relation fo any manage-
ment area or other area placed under the control
or management of an Authority, and may request
the Commission or that Management Authority to
initiate action in respect of land which in the
opinion of the local government authority should be
dealt with under the provisions of this Act.

34. (1) The Commission or a Management
Authority may, from time to fime, enter into and
give effect to agreements providing for co-ordinated
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measures to be taken jointly with other persons or
bodies relating to any matter in respect of which
they are authorised to exercise powers under this
Act.

(2) A local government authority may enter into
such an agreement pursuant to the provisions of
section three hundred and twenty-eight of the Loecal
Government Act, 1960, as though the Commission or
that Authority were the municipal council having
the care, confrol and management of the work or
service in question.

35. (1) The Commission, in consultation with
the relevant Management Authority and with the
appropriate local government and other public
authorities, may cause to be prepared a detailed
documented programme of the operations that are
to be undertaken pursuant to this Act on or in
relation to—

(a) waters and associated land placed under
the control of the Commission or that
Authority; and

(b) waters and land the subject of an agree-
ment made by the owner, lessee or licensee
thereof with the Commission or that
Authority pursuant to section 31,

during the period to which the programme relates.

(2) Regulations made under this Act may provide
that no person shall, without the approval of the
Commission or relevant Management Authority,
cause or permit any development to take place, or
any interference or disturbance of the physical
environment to occur, in relation to specified waters
and associated land the subject of a management
programme.

(3) Notwithstanding the provisions of section 5,
where a local government authority by resolution
adopts the proposals, or any of them, from time to
time contained in a management programme the

Meanagement
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provisions of any regulations or by-laws which are
thereafter made under this Act with the approval
of that local government authority as regards those
waters and land under this section shall be binding
on the local government authority in so far as they
are reasonably necessary for the implementation of
the proposals so adopted.

(4) Proposals to establish a management pro-
gramme for the first time when prepared in relation
to any area shall be brought to the notice of persons
likely to be affected by being published in a news-
paper circulating in the locality and in such other
manner as the Minister may direct, but fthat
programme shall not take effect until the Minister,
by notice in the Gazetle and in that newspaper,
indicates that the representations made as fo
those proposals have been considered and fixes a
date as that on which the programme is to
commence.

(6) A management programme shall be kept
under constant review and may subsequenfly be
amended from time to time with the approval of
the Minister, but where the Minister so directs any
proposal for amendment shall be brought to the
notice of persons likely to be affected before taking
effect.

(6) The Commission and the relevant Manage-
ment Authority shall maintain a copy of the
management programme as from time fo time in
force available for inspection by members of the
public at reasonable hours without charge.

(7) The method of making representations
regarding the proposals for a management
programme shall be as prescribed, and the regula-
tions may provide for the conduct of a public inquiry
if the Minister so thinks fit.

(8) A management programme may include a
working plan to be carried out for the improvement,
development and maintenance of the waters and
associated land, the prevention and confrol of fires,
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the public utilisation of the area, the study, care
and restoration of the natural environment, the
conservation of indigenous flora and fauna and such
other matters as the Management Authority and
the Commission recommend and the Minister
approves.

(9) The Commission may, with the approval of
the Minister, arrange with any public authority for
the carrying out on behalf of the Commission or
Management Authority, and whether or not under
the direction of the Commission or that Authority,
of any work specified in a working plan formulated
pursuant to a management programime.

36. (1) The Commission may from time to time
request a town planning authority, that is to say—

(a) the Minister of the Crown administering
the Town Planning and Development
Act, 1928, or any Act amending or in
substitution for that Act;

(b) the  Metropolitan Region  Planning
Authority constituted under the Metro-
politan Region Town Planning Scheme Act,
1959;

(¢) the Town Planning Board constituted
under the Town Planning and Development
Act, 1928;

(d) a Responsible authority within the meaning
given to that expression by the Town
Planning and Development Act, 1928; or

(e) any other body prescribed for the purposes
of this section,

to submit to the Commission particulars of—

(f) each application or proposal for the exercise
of a power fo approve—

(i) a town planning scheme;
(ii) an inferim development order;
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(iii) the subdivision or amalgamation of
any lot or lots;

(iv) the development of any land;

(v) the change of use of any land
adjacent to any river, inlet or
estuary; or

(g) such type or class only of those applications
and proposals as the Commission specifies
in the request,

which relates to land in a management area, and
the person or body so requested shall thereupon
cause the request made by the Commission to be
complied with.

(2) Where parficulars of an application or
proposal referred to in subsection (1) of this section
are submitted to the Commission pursuant to that
subsection—

(a) the Commission shall consider the matiers
so submitfed to it and may for that purpose
consult with the fown planning authority;
and

(b) the Commission shall furnish the town
planning authority with ifs recommenda-
tions in writing as to whether the
application or proposal ought to be carried
into effect and whether or o what extent
the Commission considers that the applica-
tion or proposal ought to be modified, and
the reasons on which the Commission’s
recommendations are based.

(3) The Commission may at any time after it has
furnished its recommendations to the town planning
authority under subsection (2) of this section,
publish in any manner which it considers
appropriate the terms of those recommendations.

(4) In considering any request or proposal
referred to it under subsection (1) of this section,
and in making its recommendations and generally
exercising its powers under subsection (2) of this
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section, the Commission shall, in particular, have
regard to the terms of any relevant management
programme for the area.

(5) Unless and until the town planning authority
has received and considered the recommendations
of the Commission under this section, it shall not
exercise any power of the kind referred to in
subsection (1) of this section in relation to any such
land.

37. (1) Whereit comes to the notice of a Minister
of the Crown that a proposed development, project,
industry, or other thing, may have a detrimental
effect on the waters or land to which the powers
of the Commission apply he shall so advise the
Commission and shall thereafter in relation to that
matter furnish to the Commission and the relevant
Management Authority all such aid, information
and facilities as are practicable, and the Commission
shall report to the Minister on the matter when and
as often as the Minister requires.

(2) The Commission may from time to time
request any Minister of the Crown to submit to
the Commission particulars relating to any applica-
tion or proposal for the exercise of a power which
could resulf in the waters or associated land in any
management area or area to which section 31 or
section 32 applies being detrimentally affected and
that Minister shall thereupon cause the request
made by the Commission to be complied with.

38. (1) Any person or body may refer in writing
to the Commission any matter which gives rise fo
concern as a possible cause of pollution affecting any
river, inlet or estuary to which the powers of the
Commission apply.

(2) Where any matter is referred to the
Commission under subsection (1) of this section the
Commission shall consider the matter and may
61635—(2)
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report and make recommendations thereon to any
Minister of the Crown to whose administration the
matter relates.

33. (1) There may be appointed under and
subject to the Public Service Act, 1904, such officers
as may be necessary to provide administrative,
scientifie, technical and other services to assist the
Commission in the carrying out of the functions
and the exercise and performance of the powers and
duties conferred or imposed on the Commission by
this Act.

(2) A Management Authority may, with the
consent of the Commissioner and on such terms
as may be agreed with him, make use of the services
of any officer or employee of the Commission.

(3) For the purposes of this Act, the Commission
or a Management authority may, with the consent
of the Minister of the Crown having responsibility
for the administration of the Act relating to a
department of the Public Service of the State or an
instrumentality or agency of the Crown, make use
of the services of any officer of that department,
instrumentality or agency, upon such terms as may
be agreed with the Minister and approved by the
Chairman of the Public Service Board.

(4) On the date of the coming into operation of
section 4 of this Act, all officers and employees
employed by the former Board under the Swan River
Conservation Act, 1958-1975, immediately prior to
that date shall be deemed to be appointed or engaged
as officers and employees of the Commission under
this Act on the same terms and conditions, including
the salary payable, as they were engaged by the
former Board immediately prior to that date and for
the purpose of determining the existing or accruing
rights of any such person his service as an officer or
employee of the former Board shall be taken into
account as if it were service with the Commission
pursuant to this Act.
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(B) Subject to the provisions of this Act and the
approval of the Minister the Commission or a
Management Authority may engage—

(a) officers and employees under contract of
service;

or

(b) professional, technical or other assistance
under contract for works or services,

as may be necessary to carry out effectively the
administration of this Act and may enter into
arrangements with any person or body with respect
to the conduct of any investigation, project, study
or research or for the carrying out of any work
necessary or desirable for that purpose.

(6) Subject to any relevant award or industrial
agreement under the Industrial Arbitration Act,
1912, the terms and conditions of appointment and
employment of officers and employees of the
Commission or an Authority engaged pursuant to
subsection (5) of this section, including the salary
payable, shall be such terms and conditions as the
Minister, after consultation with the Commission
and the Chairman of the Public Service Board,
determines but where the Minister considers that
a person is, or is to be, employed in similar
circumstances to an employment in the Public
Service the terms and conditions under this Act
shall be similar to those applicable in the Public
Service to those circumstances.

(7) A person engaged under the provisions of
subsection (5) of this section is not a person
appointed under the Public Service Act, 1904, and
the provisions of the Government Employees
(Promotions Appeal Board) Act, 1945, do not apply
to or in relation to such an officer or employee.

40. (1) The funds available to the Commission
for the purpose of enabling it to exercise its
funections under this Act are—

(a) moneys from time to time appropriated by
Parliament for the purpose;
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(b) moneys received by the Commission by way
of fees, charges, or otherwise under the
authority of this Act;

(c) moneys derived from the disposal of or
dealing with real or personal property
which is vested in or acquired by the
Commission or derived as income by the
Commission in the exercise of its functions,
or received by way of donation or
contribution;

(d) moneys borrowed by the Commission under
section 41, or made available to fthe
Commission from Commonwealth sources
or elsewhere; and

(e) such moneys as may be advanced by the
Treasurer in any case where the moneys
otherwise standing to the credit of the
Account would be insufficient for the
purposes of this Act.

(2) The moneys referred fo in subsection (1) of
this section shall be paid into and be placed at the
credit of an account at the Treasury to be entitled
“The Waterways Commission Account”.

(3) All expenditure incurred by the Commission
for the purposes of this Act shall be paid from the
Account and all moneys received by the Commis-
sion under this Act shall be paid into the Account.

(4) Where any money standing to the credit of
the Account is not immediately required for the
purposes of this Act, it may be temporarily invested
as the Treasurer may direct in any securities in
which money in the Public Account, as that account
is defined in section four of the Audit Act, 1904, may
lawfully be invested.

(5) The amount of any advance made to the
Account by the Treasurer, including interest
accrued thereon, to the extent to which such
advance, and interest are for the time being not
repaid, is a charge on the Account and on the
assets of the Commission.
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41. (1) The Commission shall have power to
borrow money upon the guarantee of the Treasurer
for the purposes of carrying out its powers and
functions under this Act.

(2) The Commission is authorised with the prior
approval in writing of the Treasurer to borrow
money upon such terms and conditions only as the
Treasurer approves.

(3) The Treasurer is hereby authorised to so
approve and to give the guarantee, including the
guarantee of interest, in subsection (1), for and
on behalf of the Crown in right of the State.

(4) Any moneys borrowed by the Commission
under this section may be raised as one loan or
as several loans and in such manner as the
Treasurer may approve, but the amount of the
moneys so borrowed shall not in any one year
exceed in the aggregate such amount as the
Treasurer approves.

(5) Before a guarantee is given by the Treasurer
under this section, the Commission shall give to
the Treasurer such security as the Treasurer may
require and shall execute all such instruments as
may be necessary for the purpose.

(6) The Commission shall use all moneys
borrowed under the power conferred by this section
for the purposes of this Act.

(7) The due payment of money payable by the
Treasurer under a guarantee given by him under
the authority of this section-

(a) is hereby guaranteed by the State; and

(b) shall be paid out of the money referred to
in section four of the Audit Act, 1904, as
“Public moneys”.

42. (1) The funds available to a Management
Authority for the purpose of enabling it to exercise
its functions under this Act are—

(a) moneys received from the Commission,
whichh may be appropriated by the
Commission to specific purposes; and
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(b) moneys received by that Authority by way
of fees, charges, or otherwise under the
authority of this Act;

and all such moneys shall be expended for the
purposes of this Act and not otherwise.

(2) Whenever so required by the Commission a
Management Authority shall cause to be prepared
a written statement showing—

(a) the amount which the Authority estimates
will be required to meet the expenses of and
incidental to the administration of this Act
in relation to that management area in the
period or for the project specified in that
request;

(b) the amount which the Authority has or is
likely to have on its own account to meet
those expenses, or in respect of which it
can make provision; and

(¢) the amount of the balance for which no
other provision has been made.

(3) A Management Authority shall furnish the
Commission from time to time on demand with
details of its financial affairs and make avallable
to the Commission all books and accounts
maintained by the Authority and all documents
relating thereto.

43. (1) The Commission shall as soon as
practicable after the thirtieth day of June in each
year make to the Minister a report of the proceed-
ings of the Commission during the year ending on
that day, and the Minister shall cause the report to
be laid before each House of Parliament within nine
sitting days of the House after the receipt of the
report by the Minister.

(2) Except in so far as the reference is
commendatory, no particulars relating to any
individual business shall be disclosed in the report
of the proceedings of the Commission laid before
Parliament.
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(3) The Commission and each Management
Authority shall cause to be kept proper financial
records relating to its operations in such manner
and form as the Treasurer of the State approves.

(4) The Auditor General has, in respect of the
accounts of the Commission and each Management
Authority, all powers conferred on him by any law
for the time being in force relating to the audit of
public accounts.

44, As and whenever the Auditor General audits
the accounts of the Commission or a Management
Authority he shall prepare in writing a report in
connection with that audit either certifying as to
the correctness of the accounts or containing such
information or particulars as he may think fit to
include therein, and a copy of that report shall be
furnished by the Auditor General to the Commission
and to the Minister.

45. A person who occupies or has occupied the
office of Minister or Commissioner or member of
the Commission or of a Management Authority or
who otherwise carries out any function or exercises
or performs or has exercised or performed any power
conferred or any duty imposed by this Act, is not
personally liable for anything done or omitted in
good faith in, or in connection with, the carrying
out of that function or the exercise or purported
exercise of any power conferred or purported to be
conferred, or the performance of any duty imposed
or purported to be imposed, by this Act.

46. (1) In this section a reference to a licence
includes a reference to a permit, approval, consent
or authorisation granted under the Swan River
Conservation Act, 1958-1975, and continued in force
pursuant to section 4.
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(2) In this section a reference to the Commission
shall be construed as including a reference to a
Management Authority or some other person or body
acting on behalf of or under the direction of the
Commission exercising a power conferred by
delegation or otherwise pursuant to this Act.

(3) Any person, in the prescribed manner, if any,
may apply to the Commission for a licence authoris-
ing him to do or to omit to do anything the doing
or omission of which would otherwise constitufe an
offence against this Act, and on payment of such
fees or charges as may be prescribed in relation
thereto the Commission may grant, renew or
transfer any such licence.

(4) The Commission, on giving written notice to
the applicant of the reason, may refuse any applica-
tion and no person shall be entitled to the grant,
renewal or transfer of a licence as of right notwith-
standing any other law or established practice.

(6) The grant of a licence may be authorised
subject to such reasonable conditions as the
Commission thinks fit, which conditions shall be
endorsed upon or attached to the licence when
granted.

(6) The Commission, at any time during the
currency of a licence, by notice in writing given to
the holder of the licence, may—

{a) vary or add to the condifions of the licence;
or

(b) in the case of an unconditional licence,
provide that it shall be subject to reasonable
conditions specified in the notice,

but, subject te the provisions of this section, a
licence shall otherwise take effect according to its
tenor and for the period specified therein.

(7) The Commission may renew the period of
operation of a licence from time to time, or transfer
the authority it confers from one person to another,
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or, where its operation relates to any place, may
transfer that operation to another place of the same
kind.

(8) Where in the opinion of the Commission a
person is contravening, or is likely to contravene,
the provisions of this Act the Commission may give
to that person a notice in writing informing him
of the opinion of the Commission and, where the
Commission considers that the matter is one capable
of being dealt with by a licence the conditions of
which will impose a satisfactory degree of control,
may thereby require him to apply for such a licence
instead of instituting proceedings for the alleged
offence.

(9) Where the owner, and any person occupying
the land with the consent of the owner, has given
approval in writing the powers conferred by this
section may be exercised in relation to any land
placed by the owner, lessee or licensee of that land
under the control or management of the Commis-

sion.

(10) Where the holder of a licence contravenes
or fails to comply with any condition endorsed upon
or attached to the licence—

(a) he commits an offence and is liable for his
act or omission to the extent that it was
not authorised by the licence (and the
provisions of section eleven of The Criminal
Code shall not apply thereto notwith-
standing that the condition is subsequently
varied);

(b) the court may, in addition to any other
penalty, by order cancel the licence; and

(e) the Commission may, by notice in writing
given o the holder of the licence, revoke
that licence or suspend the operafion of
it for such period as the Commission thinks
fit.
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(11) A person who is aggrieved—

(a) by a refusal of the Commission to grant
or renew a licence under this Act;

(b) by the revocation of a licence or the
suspension of the operation of a licence
pursuant to subsection (10) of this section;

or

(¢c) by a condition imposed by the Commission
in relation to any licence,

may, within the time and in the manner prescribed,
appeal against the decision of the Commission to
the Minister who, after causing such inquiry, if
any, to be made as he thinks fif, may determine the
appeal and may uphold, reverse, or vary, the decision
of the Commission.

(12) A person who is aggrieved by a decision of
the Minister given pursuant to subsection (11) of
this section may appeal from the decision of the
Minister to the Supreme Court and the appeal shall,
unless the Judge otherwise directs, be heard and
dealt with by a Judge sitting in chambers.

47. (1) An application for a disposal licence
authorising the discharge or deposit of any matter
shall be made to the Commission in the prescribed
manner and shall state—

(a) the place and time at which it is proposed
to make the discharge or deposit to which
the application relates;

(b) the nature and composition of the matier
proposed to be discharged or deposited, and
the maximum temperature of it; and

(¢) the maximum quantity of the matier which
it is proposed to discharge or deposit on
any one day, or the highest rate at which
it is proposed to discharge or deposit it.
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(2) An application for a licence authorising
discharges or deposits at two or more places or times
may be treated as separate applications for licences
in respect of each of those places or times,

(3) The Commission may——

(a) grant a disposal licence either uncondi-
tionally or subject to conditions; or

(b) refuse to grant a licence,

and if, within the period of thirty days beginning
with the date when an application for a disposal
licence is received, or within such longer period as
the Commission may by notice in writing to the
applicant allow, the Commission has neither granted
or refused to grant a disposal licence the applica-
tion shall be deemed to have been refused.

(4) The Commission shall determine any
application for a disposal licence authorising the
discharge or deposit of any matter having regard
to all the circumstances of the case and in particular
to the type of industry, the guantity, composition
and temperature of the matter to be discharged or
deposited, the condition and usage of the waters,
the ability of the waters to absorb the maftter
without detriment or deterioration, and the number
of similar or other types of matter already being
discharged in the waters.

(5) In considering any application, the Commis-
sion shall have regard to broad principles, and
generally shall endeavour to ensure that any matter
which it is proposed to discharge into the waters
shall not contain—

(a) sewage, unless treated to a standard
approved by the Commission;

(b) acidity or alkalinity outside the range of
a pH value between pHb and pH9;

(¢) poisons; or
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{d) any substance which is likely—

(i) to contribute to the formation of
sludge or other deposit;

(ii) to contribute to the formation of
scum, fat, oil, grease or floating
material;

(iii) to contribute to the formation of
objectionable odours or discoloration;

(iv) to be injurious to marine or animal
or human life; or

(v) to deplete excessively the oxygen
content of the waters.

(6) The conditions to which a disposal licence

may be made subject include reasonable
conditions—

(a) as to places and times at which the
discharge or deposit to which the licence
relates may be made;

(b) as to the nature, composition, temperature,
volume and rate of the discharge or deposit;

(¢) as to the provision of facilities for taking
samples of the matter discharged or
deposited;

(d) as fo the provision, maintenance and
testing of meters for measuring the volume
and rate of the discharge or deposit, and
apparatus for determining the nature,
composition and temperature of any
discharge or deposit;

(e) as to the keeping of records of the nature,
composition, temperature, volume and rate
of the discharge or deposit and in particular
of records of the readings of meters and
other recording apparatus provided in
accordance with any other condition
relating to that licence; and
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(f) as to the making of refurns and the
furnishing of other information to the
Commission in relation to any discharge or
deposit,

and any such condition may be of general or limited
application according to place, time, or
circumstance.

(7) Without limiting the generality of the
provisions of this section, wastes shall not be
permitted to be discharged into any waters—

(a) if it is reasonably practicable to dispose of
them satisfactorily in some other manner;

(b) unless every reasonable and practicable step
has been taken to improve the quality
and appearance of the wastes, prior to
discharge; and

(¢) unless they conform with such bacterial,
physical and chemical standards as may
from time to time be laid down by the
Commission.

(8) It shall not be the responsibility of the
Commission fo specify the design, location, type of
construction or particular manner in which any
operation causing or threatening to cause a condi-
tion of pollution might be corrected, and any
person ordered to correct the condition of any wastes
shall correct the condition in a lawful manner.

(9) Notwithstanding that a disposal licence may
be expressed to have effect for a specified time and
that the holder of the licence has not contravened
or failed to comply with any of the conditions
endorsed upon or attached to it, that licence may be
revoked by notice in writing given by the Commis-
sion to the licence holder if in the opinion of the
Commission it is necessary in the public interest in
consequence of a change of circumstance (which
may include a change in the information available
as to the discharge or deposit to which the notice
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relates or as fto the interaction with other matter)
which could nof reasonably have been foreseen at
the time the licence was granted.

(10) Provision may be made from time to time by
regulations as to the issue of disposal licences, the
rights and obligations of licensees thereunder, the
fees to be paid in respect thereof, and such other
matters as the Governor shall seem necessary or
advisable to give effect to this section.

(11) A regulation made for the purposes of this
section may discriminate according to different
premises, trades, industries, processes or otherwise
and may provide for differing fees and charges to
be payable, or for the remission of fees or charges
that would otherwise be payable, according to
prescribed factors.

Control of
pgﬁution. 48-

(1) The provisions of this section apply to
and the and in relation to any waters or any land for the
weters. time being subject to the powers of the Commission,

save where the exercise of the powers conferred by
this section would be inconsistent with the provi-
sions of any Agreement to which the State is a party
and which, or the execution of which, is or has been
ratified or approved by an Act and the Governor,
by Order in Council published in the Gazelte,
declares that any or all of the provisions of this
section shall not apply according to the Order in
respect of any or all of the places, premises, acts or
things to which that Agreement relates.

(2) An Order in Council made for the purposes of
subsection (1) of this section may be varied or
revoked by a subsequent Order,

(3) Subject to subsection (1) of this section, a
person shall be guilty of an offence if he causes or
knowingly permits—

(a) any poisonous, noxious or polluting matter
to be discharged or deposited on or in any
waters or land to which this section applies
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which he knows or ought reasonably to
know will lead, or be likely to lead, to the
impairment of the physical, chemical or
biological condition of those waters or any
subterranean source of those waters, or will
tend (either directly or in combination with
other matter which he or another person
causes or permits to enter those waters)
to impede the proper flow of those waters
in a manner leading or likely to lead to a
substantial aggravation of pollution due to
other causes or of the consequences of such
pollution; or

any industrial effluent, waste or other
matter from any mine, treatment plant,
processing establishment, or factory,
whether treated or otherwise, to be
discharged or deposited so as fo run or
otherwise enter into waters to which this
section applies, or any subterranean source
of those waters; or

anything to be done, or omitted, whereby
the use of the waters or associated or
adjacent land for navigational, recreational
or other beneficial purposes is impaired or
otherwise adversely afiected.

(4) A person shall not be guilty of an offence by
virtue of subsection (3) of this section if—

(a)

(b)

the discharge or deposit is authorised by a
disposal licence issued for the purpose under
section 47 and is in accordance with the
conditions, if any, to which the licence is
subject;

the entry of the matter into the waters is
attributable to an act or omission which is
in accordance with good agricultural
practice and the Commission has not, by
notice in writing given not less than three
months previously, required the owner or
occupier of the place where the act or
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omission occurred, or any previous owner
or oecupier of that place, to apply for a
licence in respect of that act or omission,

(¢) the discharge or deposit is caused or
permitted in an emergency in order to avoid
danger to the public and, as soon as
reasonably practicable after it occurs,
particulars of the discharge or deposit are
furnished to the Commissioner and to such
other persons as the Commissioner may
direct; or

(d) the entry of the matier into the waters is
attributable to events none of which that
person could reasonably have been expected
to prevent.

(5) Provision may be made by by-laws for
prohibiting or regulating the keeping or use on any
waters to which this section applies of vessels fitted
with watler closets or other prescribed sanitary
appliances designed to permit polluting matter to
pass into the water.

(6) Provision may be made from time to time by
by-laws as to the precautions to be taken by any
person having the custody or confrol of any
poisonous, noxious or polluting matter for the
purpose of preventing the matter from entering
waters to which this section applies and the by-laws
may provide that any prescribed contravention shall
be an offence to which subsection (9) of this section
applies.

(7y Where it appears to the Commission that
with a view to preventing poisonous, noxious or
polluting matter from entering waters to which this
section applies, it is appropriate to prohibit or
restrict the carrying on in a particular place of
activities which the Commission considers to be
likely to result in pollution of those waters, provision
may be made by by-laws that prescribed activities
shall not be carried on in that place except under
licence from the Commission (which shall not be
unreasonably refused) and the by-laws may provide
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that any prescribed contravention shall be an
offence to which subsection (9) of this section
applies.

(8) Provision may be made from time to time by
regulations for prohibiting or controiling—

(a) the use of waters to which this section
applies for industrial purposes;

(b) the doing or omitting of anything the doing
or omission of which results or is likely to
result in pollution except such as may bhe
authorised by a licence under this Act;

(¢) the carrying out of any works or proposed
works of any kind in, on, over or under
the waters or land to which this section
applies, or both or any part of either or both
of them, (and such regulations may provide
for the carrying out or removal of such
works by or on behalf of the Commission
and for the recovery of costs incurred by
the Commission in so doing);

(d) dredging, drainage, river training, recla-
mation, and the provision or removal of
structures, including jetties, wharves and
bridges, and obstructions to navigation or
the flow of the waters; or

(e) the putfing into such waters of mud, earth,
gravel, litter or other matfer which is likely
to cause obstruction or be objectionable,

(9) A person guilty of an offence against sub-
section (3) of this section, or of a contravention of
a regulation or a by-law which provides that this
subsection shall apply, shall be liable to a fine not
exceeding five thousand dollars, and where the
offence is a continuing offence an additional fine
not exceeding one hundred dollars for each day on
which the offence continues after service on the
offender of written notice of the offence.
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49. (1) The Supreme Court or The District
Court of Western Australia may, on the application
of the Attorney General, or of the Commission or
a Management Authority, grant an injunction
restraining a person irom engaging In any course
of conduct, or doing any act, that constitutes or
would constitute—

(a) a contravention of a provision of this Act;
(b) attempting to contravene such a provision;
or

(¢) being in any way, directly or indirectly,
knowingly concerned in, or party to, the
contravention by a person of such a
provision.

(2) Where in the opinion of the Court it is
desirable to do so, the Court may grant an interim
injunction pending determination of an application
under subsection (1) of this section.

(3) The Court may rescind or vary an injunction
granted under subsection (1) or subsection (2) of
this section.

50. (1) The Commission, or the relevant
Management Authority, may serve on any person
who has deposited in any waters or on any land
for the time being subject to its control any
poisonous, noxious or polluting matter an order in
writing requiring him within such reasonable
period as is specified in the order fo cause that
matter to be removed, and a person who, having
been served with such an order, fails or neglects to
comply with the provisions of that order commits
an offence against this Act.

(2) Provision may be made by regulations
enabling the Commission and any Management
Authority for the purposes of preventing or
minimising the effects of pollution, or any of such
effects, on waters subject to its control or on any
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associated land, to serve on and enforce against any
person an order requiring or directing that person
to do or refrain from doing any prescribed act or
thing.

51. Where any structure or other matter or
thing—

(a) has been the subject of an order made or
an injunction granted under this Act and
that order or injunction has not been
complied with; or

(b) appears to the Commission to have been
abandoned or to belong to a person the
whereabouts of whom cannot be traced
without unreasonable difficulty or expense,

the Commission may apply to the Supreme Court or
The Distriet Court of Western Australia for an order
with respect to the disposal of that structure or other
matter or thing and the Court may authorise the
Commission or a2 Management Authority, upon such
terms as the Court fhinks fit, to undertake the
removal and to dispose of that matter or thing in
any manner authorised by the Court.

52. Where it appears to the Commission or a
Management Authority that any poisonous, noxious
or polluting matter is likely to enter or is or was
present in waters subject to ifs control and the
Commission or that Authority has reason to
believe that an order served under section 50 would
not be effective or effective within the time required,
the Commission or that Authority may carry out
such works as may be necessary for the purpose of
preventing the matter from enfering the waters or
for the purpose of removing and disposing of the
matter or remedying or mifigating any pollution
thereby caused.
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53. Any expenses reasonably incurred by the
Commission or a Management Authority pursuant
to section 50, section 51 or section 52 may be
defrayed out of any money obtained by the
Commission or that Authority from the disposal of
any matter so dealt with and, in so far as they are
not so defrayed, shall be recoverable as a debt due
to the Commission or that Authority, as the case
may be, from any person in default under the order
or injunction or who caused or knowingly permitted
the circumstances fo occur which gave rise to the
necessity for the expenditure.

54. (1) The Commission may cause to be
prepared and published in the Gazette draft model
by-laws which a Management Authority may adopt,
with or without alterations, for the purposes of this
Act.

(2) Where a draft model by-law is adopted, with
or without alterations, by an Authority that by-law
shall for all purposes have effect as if it were a
by-law prepared and made by that Authority.

(3) Any Management Authority in relation to the
area under its control and management may make

by-laws for any of the purposes permitted by this
Act.

(4) By-laws made under this section are required
to be confirmed by the Governor before being
published in the Gazelie and laid before each House
of Parliament.

(5) The provisions of the Interpretation Act,
1918, in general, and those of sections thirty-six
and thirty-eight of that Act in particular, apply in
respect of by-laws made and the making of by-laws
under this Act.



1976.]

Waterways Conservation. [No. 131.

(6) Where an Authority inftends to make a
by-law, whether by adoption of a model by-law or
otherwise, that Authority shall—

(a)

(b)

(e)

(d)

cause a draft of the proposed by-law to be
prepared, or specify the draft model by-law
to be adopted setting out any alterations
proposed;

resolve that the by-law be made, or be
made by way of the adoption of a draft
model by-law, specifying in the record of
that resolution any alterations proposed fo
a draft model by-law;

cause notice of the intention to submit the
by-law for confirmation by the Governor
to be published once in a newspaper
circulating in the locality of the manage-
ment area affected, and cause to be stated
in the notice the purport of the by-law and
of the alterations, if any, where a model
by-law is adopted and notification that the
full text of the by-law may be inspected by
members of the public free of charge af the
places therein specified;

for a period of twenty-one days commenc-
ing on the day of publication of the notice
in a newspaper pursuant to the require-

ments of paragraph (c¢) of this subsection,
cause—

(i) a copy of that notice to be kept
posted on the official notice board
of each of the local government
authorities within the district of
which the by-law is to apply (and
any such local government authority
is required to permit the notice to be
so posted for that period); and

(ii) a copy of the full text of the by-law
to be available free of charge for
public inspection during office hours
at the places specified in the notice.
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(1) The notice of the intention to submit the
by-law for confirmation by the Governor published
in a newspaper in accordance with paragragh (c)
of subsection (8) of this section and the unotice
posted on the official notice board of the local
government guthority in accordance with paragraph
(d) of that subsection shall in each case include
a provision making known to the public that
objections to and representations in respect of the
proposed by-law may be made to the Management
Authority during the period of twenty-one days
commencing on the date of the publication and in
the manner specified in the notice.

(8) Within the period of twenty-one days
commencing on the date of the publication and in
the manner so specified, any person or body that
wishes to make an objection or representation to
the Management Authority in respect of the
proposed by-law may submit that objection or
representation with all relevant accompanying
documents or information to that Authority.

(9) The Management Authority shall consider
any objection or represenfation made under
subsection (8) of this section and, if that Authority
thereafter still desires to make the by-law in the
form published, cause the record of the resolution
to be delivered to the Minister together with a
report on the objections and representations made
in respect of the proposal.

(10) If the Governor confirms the by-law the
Minister shall cause the full text of the by-law to
be published in the Gazefte and to be laid before
both Houses of Parliament as required by section
thirty-six of the Interpretation Act, 1918.

55. (1) Any by-law may be made—

(a) so as to apply generally or in a particular
class of case, or particular classes of cases,
at all times or at a specified time or
specified times, throughout the manage-
ment area or in a specified part or specified
parts of the area;
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(b) so as to require a matter affected by it fo
be in accordance with a specified standard
or specified requirement, or as approved by,
or to the satisfaction of, a specified person
or body, or class of person or body, and so
as to confer upon a specified body a
discretionary authority;

(e) so as to provide that in specified cases, or a
specified class of case, or specified classes
of cases, whether on specified conditions
or unconditionally, persons or things or a
class or classes of persons or things may be
exempted from its provisions either wholly
or to such extent as is specified; and

(d) so as to provide for a modified penalty, not
exceeding one quarter of the amount
specified in that by-law as the penalty for
which a person may be liable in relation to
that offence, to be payable by a person who
does not contest an allegation that he
committed any specified breach of the
provisions of those by-laws, and shall pro-
vide that the due payment of a modified
penalty is a defence to a charge of the
breach in respect of which that modified
penalty was paid.

(2) Any by-law may make provision for the
imposition of penalties not exceeding one hundred
dollars in respect of any contravention, and may
prescribe the fees and charges that shall be payable
in relation to matters under this Act, the persons
liable and the method of recovery of amounts not
duly paid.

(3) Where in relation to a by-law made under
this Act the expression “specified” is used, the
expression, unless the context requires otherwise,
means specified in that by-law.

56. (1) Subject to the provisions of this section,
a local government authority may make by-laws for
carrying into effect the provisions of this Act within
its district, and may repeal, amend, vary or suspend
the operation of any such by-law.

Local
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(2) A local government authority may, by
resolution, adopt the whole or any part of a draft
model by-law prepared by the Commission and
published in the Gaeeife, with or without

madification.

(3) Where a local government authority adopts
the whole or any part of a draft model by-law
prepared under this Act the by-law so adopted shall
in all courts be deemed fto be within the powers
conferred on the local government authority.

(4) Any by-law may be restricted in its operation
to any defined portion of the local government
authority district.

(5) By-laws made under this section are required
to be confirmed by the Governor before being
published in the Gazeiie and laid before each House
of Parliament and shall be prepared or adopted
with the necessary modifications but otherwise
subject to the same procedures and requirements as
if prepared or adopted by the local government
authority under and for the purposes of the
provisions of the Local Government Act, 1960.

57. Where there is conflict or inconsistency
between the provisions of a by-law made under this
Act by a Management Authority or a local
government authority and the provisions of
regulations made under this Act, the provisions of
the regulations prevail fo the extent of the conflict

or inconsistency.

58. (1) Where any by-law has been or is made
by a Management Authority or a local government
authority under this Act and that by-law, or the
manner in which that by-law is administered, is in
the opinion of the Governor unduly oppressive,
repugnant to or inconsistent with the provisions
of this Act the Governor may by notice published
in the Gazette revoke that by-law or any part
thereof and effect shall be given to any such
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revocation but without affecting the validity, or
curing the invalidity, of any thing done, or of the
omission of any thing, in the meantime.

(2) The Minister shall cause a copy of any notice
published under this section to be laid before each
House of Parliament within six sitting days of that
House next following the publication, and if either
House of Parliament passes a resolution of which
notice has been given within the first fourteen
sitting days of that House after the copy of 2 notice
under this section has been laid before that House
that the notice be disallowed, the notice thereupon
ceases to have effect, but the disallowance of the
notice does not affect or invalidate anything done
in good faith before the passing of the resolution.

59. (1) Where the Commission or a Manage-
ment Authority is so directed by the Minister or is
required to do so by this Act, any proposals for
regulations or a management programme or working
plan shall be published in the Gazefte and three
issues within a twenty-one day period of s
newspaper circulating throughout the locality in
question in such a manner as to make known to
the public an informative and comprehensive
outline of the proposals and to invite objections and
representations within a time and in a manner
thereby specified, and regard shall be had to any
such objection or representation.

(2) Notwithstanding the requirements of section
54, the Minister or the Commission may direct a
Management Authority {to make a preliminary
advertisement and inquiry of the kind referred to
in subsection (1) of this section before preparing,
or in relation to, the draft of a proposed by-law.

60. Notwithstanding the provisions of any other
Act, no public authority or other person shall
resume, fill in or reclaim any area of the Swan River
or its tributaries to which this Act applies that is
normally covered by the waters when the water level
measured at the Barrack Street Jetty at Perth is

Public
consultation.

Swan
Rlver
reclama-
tlons.



Inspectors.

No. 131.] Waterways Conservation. [1976.

eighty centimetres above low water mark measured
at Fremantle Inner Harbour as defined in the First
Schedule to the Fremantle Port Authority Act,
1902,—

(a) if the area so to be resumed, filled in or
reclaimed-—

(1) exceeds one hectare; or

(ii) is required as part of one scheme
involving an area of more than one
hectare of the area so covered; or

(iii) together with a configuous area or
areas that was or were so covered
and has or have been resumed,
filled in or reclaimed at any time
within the last preceding twelve
months would exceed one heclare,

unless and until each House of Parliament
passes a resolution approving the resump-
tion, filling in or reclamation of that area;

or

(b) in any other case, unless and until the
Commission grants a licence in that behalf.

61. (1) A Management Authority may appoint
any person to be an inspector under this Act in
relation to the management area under its control.

(2) The Comission may appoint any person fo
be an inspecfor under this Act in relation to any
portion of the State, but no such appointment shall
be made in relation to any management area with-
out prior consultation with the Management
Authority for that area.

(3) Every person appointed to be an inspector
under this Act shall be furnished with a certificate
in the prescribed form evidencing his appointment
and shall produce such certificate whenever required
so to do by any person in respect of whom he has
exercised or is about to exercise any of his powers
under this Act.
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(4) Production of a cerfificate in the prescribed
form is conclusive proof in any courf of the
appointment of t{the inspector to whom that
certificate relates and of his authority to exercise
the powers conferred upon an inspector appointed
under this Act.

(6) In addition to the persons appointed
as inspectors under and for the purposes of this
Act, the following persons are authorised to exercise
the powers conferred on an inspector under this
Act—

(a) every person who is, or acts in the office
of,—

(1) a forest officer, under the Forests
Act, 1918;

(ii) an inspector, under the Fisheries Act,
1905;

(iii) a wildlife officer under the Wildlife
Conservation Act, 1950; or

(iv) a ranger, under the National Parks
Authority Act, 1976; and

(b) all members of the Police Force of the State,

and a reference in this Act to an inspector shall be
construed as including a reference to any such
person when exercising the powers of an inspector.

(6) As regards a member of the Police Force, the
provisions of this Act relating to inspectors are not
in derogation of but are in addition to those of other
Acts relating to members of the Police Force.

62. (1) A Management Authority may appoint
any person to be an honorary warden under this
Act in relation to the whole or any part of the
management area under its control.

(2) The Commission may appoint any person to
be an honorary warden under this Act in relation
to any portion of the State, butf no such appointment

Honorary
wardens.
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shall be made in relation to any management area
without prior consultation with the Management
Authority for that area.

(3) An honorary warden may exercise such of
the powers conferred on an inspector by this Act
as are prescribed within the limitation as to
authority and area of jurisdiction specified in the
terms of his appointment.

(4) Every person appointed to be an honorary
warden under this Act shall be furnished with a
certificate in the prescribed form evidencing his
appointment and shall produce that certificate
whenever required so to do by any person in respect
of whom he has exercised or is about o exercise
any of his powers under this Act.

(9) In any proceedings under this Act production
of a certificate in the prescribed form is conclusive
evidence in any court of the appointment of the
honorary warden to whom the certificate relates and
of his authority to exercise the powers specified in
that certificate.

e 63. (1) A reference in this section to an inspector

ete. shall be construed as including a reference to—
(a) a member of the Commission;

(b) a member of a Management Authority
acting in that official capacity within the
management area under the control of that
Authority;

(¢) an honorary warden, acting within the
limitations specified in the terms of his
appointment; and

(d) a person authorised pursuant to subsection
(5) of section 61.

(2) Any inspector in addition to such other powers
and duties as may from time to {ime devolve upon
him under this Act, or as may be prescribed, may,
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together with any person he may think competent
to assist him in making any inspection or examina-
tion, enter any premises with the consent of the
occupier and may therein or thereon—

(a) examine and inspect any equipment,
industrial plant, or process; and

(b) make such examination and inquiry and
tests, and ask such questions, and reguest
such information as he considers necessary
or desirable,

to the extent required to ascertain whether the
provisions of this Act or any requirement or order
made under or pursuant thereto or the conditions
attached to any exemption granted thereunder are
being or have been complied with.

(3) In the exercise of his powers under subsection
(2) of this section an inspector shall conform so
far as is practicable to such reasonable require-
ments of the person owning or using the premises
in guestion as are necessary to prevent the working
of the business or the conduct of operations on the
premises being obstructed.

(4) The occupier of any premises and any person
in charge or apparently in charge of any premises
shall furnish all reasonable assistance and all
relevant information that he is capable of
furnishing to any inspector acting in the exercise
of his powers and the discharge of his duties under
this Act.

() An inspector, by notice in writing served on
the occupier of any premises, may require the
occupier to furnish to the Commission or a specified
Management Authority within the period specified
in that notice, such information as to any equip-
ment, industrial plant, or process in or on the
premises as is specified in that notice.

(6) Where it is shown fo the satisfaction of a
justice that admission to the premises in question
has been refused following a request by an inspector
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for entry thereto, or that the premises are
unoccupied, the justice may, by warrant under his
hand authorise that inspector or any other person
named in the warrant to enter upon the premises,
and a warrant granted under this subsection
continues in force until the purpose for which it
was granted has been satisfied.

(7} An inspector who finds a person committing
an offence against this Act, or who on reasonable
grounds suspects that an ofience against this Act
has been committed or is about to be committed,
may without warrant other than the provisions of
this subsection—

(a) stop, detain and search any vehicle, vessel
0T conveyance,

(b) remove any vehicle, animal or other thing
from the waters or land;

(¢) enter and search any tent, caravan or other
erection which is not permanent; and

(d) require any person to give to him the
person’s name and address and detain the
person if, when required to do so, he does
not give to the inspector his name and
address, or gives to the inspector a false
name and address, until he can be
delivered to a member of the Police Force,
or the inspector may take that person into
custody himself to be dealt with according
to law pursuant to section fifty of the
Police Act, 1892, as if he had not given his
name and address, or had given a false
name and address, to a member of the
Police Force,

but an inspector, shall not exercise any power
specified in paragraph (a), (b) or (¢) of this
subsection unless he has first taken all reasonable
steps to communicate to the owner or person in
charge of the vehicle, animal, vessel, conveyance,
tent, caravan or other thing concerned his intention
to exercise the power and his reasons for believing
that he is authorised to exercise the power.
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(8) If the person making a statement pursuant
to this section objected to making that statement,
at the time of making it, on the ground that it
might tend to incriminate him, it shall not be
admissible in evidence in any prosecution against
that person for any offence not being the offence
of contravening or failing to comply with the
provisions of this section.

64. It is the duty of the members of the Police
Force of the State, and of all other persons
authorised by subsection (5) of section 61 to
exercise the power of an inspector, who find a
person committing or attempting to commit, or who
on reasonable grounds suspect a person of having
committed or attempted to commit, an offence
against the provisions of this Act to demand from
the person his name and address, and immediately
to report the offence or attempt and the name and
address of the person fo the Commission or to the
Management Authority for the area concerned.

65. (1) A person who wilfully obstructs any
person acting in the execution of this Act commits
an offence against this Act.

Penalty: Five hundred dollars.

(2) A person who fails to give to any person
acting in the execution of this Act any assistance
which that person may reasonably request him to
give, or any information which that person is
expressly authorised by this Act to call for or may
reasonably require, or who, when required to give
any such information, knowingly makes any false
or misleading statement in relation thereto, shall
be treated as having wilfully obstructed that
person.

66. A person who discloses any information
relating to any industrial or trade secret used in
carrying on or operating any particular

Duty of
Police
Officers
ete.

Persons
obstructing
executlon
of this

Act.

Becrecy.
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undertaking or equipment or plant that has been
furnished to him or obtained by him under this
Act or in connection with the execution of this
Act, unless the disclosure is made—

(a) with the consent of the person carrying on
or operating that undertaking, equipment
or plant;

or

(b) in connection with the execution of this
Act and with the prior permission of the
Minister,

commitis an oilence against this Act.

Penalty: One thousand dollars.

fopropria- 67. All pecuniary penalties imposed under this

pemalties.  Act  shall, notwithstanding anything fo the
contrary contained in the Fines and Penalties
Appropriation Act, 1909, or any other Act, be
appropriated and paid to the Commission for the
purposes of this Act.

oeetion 68. The court by or before which a person is
convicted of an offence against this Act may,
whether or not it imposes any other punishment,
order that the person convicted pay the reasonable
costs of and incidental to any measurement,
analysis, or other matter undertaken by or on
behalf of the prosecution fowards the investigation
of the offence and the giving of evidence in relation
thereto, and may make such order as the court
thinks just as to those costs.

Offences
generally. 6 9.

(1) A person who does not do a thing which
by or under this Act he is required or ordered to do,
and a person who does or attempts to do a thing
which by or under this Act he is prohibited from

doing, commits an offence against this Act.
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(2) Where any offence is committed by a person
by reason of his failure to comply with any provision
of this Act by or under which he is required or
ordered to do, or to refrain from doing, anything
within a particular period, that offence is deemed to
continue so long as the thing so required or ordered
remains undone, or continues to be done, as the
case may be, notwithstanding that the particular
period has elapsed.

(3) It shall be a defence in any proceedings for
an offence against this Act to show that the act or
omission complained of was done under and in
accordance with a licence granted or order issued
by the Commission or the relevant Management
Authority under this Act or otherwise to the
knowledge of and with the approval of the
Commission or that Authority.

70. A person who commits an offence against
this Act is liable to the penalty expressly mentioned
as the punishment for the offence, and, where a
penalty is not expressly mentioned, is liable—

(a) where the offence is not a continuing
offence to a fine not exceeding two hundred
dollars; and

(b) where the offence is a continuing offence,
to a fine not exceeding two hundred dollars
and an additional fine not exceeding
twenty-five dollars for each day in which
the offence continues after service on the
offender of written notice of the offence.

71. (1) Al proceedings for offences against this
Act shall be disposed of summarily before a court
constituted by a stipendiary magistrate sitting
alone.

General
penalty.

Proceedings.
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(2) A complaint for an offence against this Act
may be made and prosecuted by—

(a) any inspector;

(b) an honorary warden in relation to the
matters and in the area in respect of which
he is authorised tfo exercise his powers
under this Act; and

(¢) any other person authorised in writing for
the purpose of the proposed proceedings by
the Commission or a Management
Authority on behalf of the Commission.

(3) In any proceedings under this Act the
authority of any person to prosecute for an offence
shall be presumed unless the contrary is proved.

(4) The provisions of the Justices Act, 1902, shall
have effect in relation to proceedings under this Act,
in so far as they are applicable, save that a
complaint for an offence under this Act may be
made at any time within two years from the time
when the offence was committed.

72. (1) A person who employs, causes, procures,
or knowingly permits or suffers or connives with,
another person to coniravene any provision of this
Act commits an offence punishable as is the provision
contravened.

(2) Where proceedings are taken against a person
for or in respect of a contravention of any provision
of this Act it is no defence for that person to prove
that he was the agent or employee of any other
person or was acting in pursuance of an order or
direction given by such other person unless he
satisfies the court that he had acted without
knowledge, and could not reasonably be expected to
have known, that any provision of this Act had been
contravened.
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(3) It shall be a defence for any person who would
otherwise be liable for an offence under this Act to
prove that he had taken all reasonable means to
enforce the provisions of this Act and that
the contravention occurred without his consent or
connivance and that he exercised all due diligence
to prevent it.

73. (1) Where an offence under this Act which
has been committed by a body corporate is proved
to have been committed with the consent or
connivance of, or to be attributable to any neglect
on the part of, any director or member of the
governing authority of the body corporate, or the
manager, secretary or other similar officer of the
body corporate, or any person who was purporting
to act in that capacity, he as well as the body
corporate shall be deemed to have committed that
offence and may be convicted and punished
accordingly.

(2) Where in any proceedings under this Act in
respect of any act or thing done by a body corporate
it is necessary to establish the intention of the body
corporate, it is sufficient fo show that a person who
was concerned or took part in the management, or
a servant or agent, of the body corporate by whom
the relevant act or thing was done had that
intention.

(3) Any act done or course of conduct engaged in
on behalf of a body coporate by a person who was
concerned or took part in the management, or an
agent or servant, of the body corporate or by another
person at the direction or with the consent or
agreement (whether express or implied) of such a
person, agent or servant shall be deemed, for the
purposes of this Act, {o have been done or engaged
in also by the body corporate.

Offences by
bhodies
corporate.
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74. (1) Where on the hearing of any prosecution
for an offence under this Act the court records a
finding to the effect that the defendant has
satisfied the court that-—

(a) being an agent or servant, he had acted
without knowledge, and could not
reasonably be expected to have known, that
any provision of this Act had been
contravened or had not been complied
with; or

(b) being a principal or employer, he had used
due diligence to enforce the execution of
this Act and that without his connivance
or consent and in contravention of his
orders the provisions of this Act were
contravened or not complied with by his
agent or servant,

whether or not any other person has been convicted
or punigshed in relation to the same matter, the
defendant may recover in any court of competent
jurisdiction irom any person directly responsible for
the contravention of, or failure to comply with, those
provisions, the amount of any pecuniary penalty
imposed on his conviction and any other charges or
other expenses ordered to be paid upon his
conviction and paid or payable by him in or in
relation to his defence to the prosecution.

(2) Where a person satisfies the court in
accordance with the provisions of subsection (1)
of this section, the court may if it thinks fit suspend
the operation of the conviction for any period not
exceeding three months to enable the defendant to
effect such recovery.

75. (1) In a prosecution or in other legal
proceedings instituted by or on behalf of the
Commission under the provisions of this Act, until
proof is given to the contrary, proof is not required
of—

(a) the constitution of the Commission or any
Management Authority or the particular or
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general appointment of any member, officer
or other employee of the Commission cr an
authority;

(b) any order of the Commission to prosecute;

(¢) any authorisation by which the Commission
or an Authority authorises a person to make
a complaint for an offence against this Aect,
to prosecute on behalf of the Commission,
or otherwise to represent the Commission
or a Management Authority.

(2) Where in a complaint of an offence against
this Act there is an averment that an act occurred
within the boundaries of land or waters under the
control or management of the Commission or a
Management Authority, courts and persons acting
judicially shall, on the act being proved, presume
in the absence of proof to the contrary that the
act occurred within the boundaries of such land
or waters as averred.

(3) In any proceedings for an offence against this
Act the fact that—

(a) no notice had been given, or application
submitted, to the Commission or a
Management Authority;

(b) no licence or other permission or authorisa-
tion had been granted by the Commission
or a Management Authority, in relation to
any matter to which this Act applies,

shall be deemed to be proved until proof is given
to the contrary.

(4) The production in a prosecution or other
legal proceedings of—

(a) a copy of the Gazeille containing a regula-
tion, declaration, map, notice or other
evidence of the exercise of any power or
authority in pursuance or purported
pursuance of the provisions of this Act; or
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(b} a copy purporting fo be certified as a copy
of a regulation, declaration, map, notice
or other evidence of the exercise of any
such power or authority, by a certificate
purporting to have been signed by the
Commissioner,

is evidence of the making, existence, and publica-
tion of the regulation, declaration, map or notice,
or of the exercise of the power or authority, and
of all the preliminary steps having been regularly
taken to give full force and effect to it and to its
provisions.

(5) In all proceedings in which any notice, order,
or other document required or authorised to be
given or served under this Act has to be proved,
the defendant is deemed to have received notice
to produce it, and, until the contrary is shown, the
document and its due service may be sufficiently
proved by the production of what purports to be a
copy, bearing what purports to be a certificate
under the hand of the person authorised to issue
the original, or of the Commissioner, as the case
may be, that the copy is a true copy of the original
and that the original was served on the date
specified in the certificate.

(6) The validity of any declaration, map, notice,
order, or other document or of its publication or
service is not affected by any error, misdescription,
or irregularity which is not calculated to mislead,
or which in fact does not mislead.

(M In all courts and hefore all persons
authorised to receive evidence a signature
purporting to be that of the Minister, the Commis-
sioner, the Chairman of a Management Authority,
or the chief executive officer or other authorised
officer of the Commission or of a Management
Authority shall be taken to be the signature of the
person whose signature it purports to be until the
contrary is proved.
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(8) Where a record is produced and identified as
the minufes or an excerpt from the minutes of the
Commission or a Management Authority, the record
is, until the contrary is proved, proof of the matters
recorded having taken place, without proof—

(a) that the meeting to which the record
relates was duly convened;

(b) that other requirements relating to the
regularity of the meeting were complied
with; and

(e) that the minutes were confirmed, and that
the signature purporting to be that of the
person authorised to sign the confirmation
of the minutes is in fact his signature and
that he was so authorised.

(9) The provisions of this section—

(a) are in addition to and not in derogation of
those of the Evidence Act, 1906; and

(b) do not render valid a regulation or
by-law which has been disallowed under
subsection (2) of section thirty-six of the
Interpretation Act, 1918, or which has been
invalidly made.

76. (1) The Governor may, on the recommenda-
tion of the Commission, from time to time make,
repeal or alter regulations for giving effect fo this
Act.

(2) Regulations made under this Act—

(a) apply only within the boundaries of the
land and waters under the control or
management of the Commission or a
Management Authority;

(b) may be limited in their application to time,
place, circumstance, or class of case;

Reguiations,
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(c)

(d)

(e)

may provide that any act or thing may or
shall be done with the approval or to the
satisfaction of a specified person or class of
persons;

may provide that any act or thing shall
be, or shall not be, permitted;

may confer a discretionary authority;

(f) may provide for the payment or remission

(8)

of fees and charges, for the form and
manner of making applications, for the
grant of exemptions, for the form and use
of the seal of the Commission and the
conduct of proceedings of the Commission
and of the Management Authorities, for
the making and determination of appeals,
for the service and enforcement of orders,
for the recovery of fees, charges and
expenses, and for the general administra-
tion of this Act; and

may impose a penalty not exceeding—

(i) where the specific penalty is
provided in the section of this Act
pursuant to which the regulation
was made, the amount of that
specific penalty; or

(ii) in any other case, five hundred
dollars, and as a continuing daily
penalty fifty dollars,

for any breach or non-observance thereof.

(3) The regulations may provide for a modified
penalty, not exceeding fifty dollars, to be payable
by a person who does not contest an allegation that
he committed any specified breach of the provisions
of this Act, and shall provide that the due payment
of a modified penalty is a defence to a charge of the
breach in respect of which that modified penalty

was paid.
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SCHEDULE.

Procedural matiers common fo meetings of the Commission,
a Management Authority, or ¢ commitiee.

Sections 11, 14 and 21.

1, (1) The Chairman shall, when present, preside at all
meetings.

(2) In the absence of the Chairman the members who
are present at any meeting may elect one of their number
to preside at that meeting.

2. To constitute 2 meeting there must bhe more than
ohe-half of the members present.

3. The Minister or the Chairman may at any time
convene a meeting and a meeting shall be convened by
the Chairman within seven days of the receipt by him of
a written request signed by one-third of the members
specifying the business in respect of which the meeting
is to be convened.

4, (1) At any meeting all guestions shall be decided by
a majority of the members present and voting,

(2) Bach member, including the member presiding, shall
have a deliberative vote only.

(3} In the case of an egualify of votes the guestion shall
be declared to be negatived.

5. A record of the proceedings of every meeting shall
be kept in such manner as the Minister may direct or
approve, and shall be amended as necessary and certified
correct by the member presiding at that or the next
succeeding meeting.

6. (1) A vacancy among the membership shall not
invalidate the proceedings of any meeting,

(2) All acts done at any meeting shall, notwithstanding
it is afterwards discovered that there was some defect in
the appointment or qualification of a person purporting
to be a member, be as valid as if that defect had not
existed.

7. (1) A member who has a direct or indirect pecuniary
interest in any matter that is before a meeting for consi-
deration shall, as soon as possible after the relevant facts
have come to his knowledge, disclose the nafure of his
interest to the members present at the meeting and such
disclosure shall be recorded in the record of the meeting.

Chairman.

Quorum.

Meetings.

Votlng.
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(2) A member who has disclosed his interest in any
matter may speak once only in the consideration or
discussion, but shall not vote.

8. In all cases of dispute, doubt or difficulty respecting
or arising out of matters of procedure or order the decision
of the member presiding at the meeting shall be final and
conclusive.

9. Subject to this Act the proceedings may be regulated
in such manner as the members think fit.
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