WESTERN AUSTRALIA

INHERITANCE
(FAMILY AND DEPENDANTS
PROVISION).

No. 57 of 1972,

AN ACT to make provision for the maintenance and
support of the family and dependants of
deceased persons out of the assets of the
deceased’s estate, and for otfther purposes
incidental thereto.

[Assented to 31st October, 1972.]

BE it enacted by the Queen’s Most Excellent

Majesty, by and with the advice and consent
of the Legislative Council and the Legislative
Assembly of Western Australia, in this present
Parliament assembled, and by the authority of the
same, as follows:—

1. This Act may be cited as the Inherifance Stortiitle
(Family and Dependants Provision) Act, 1972.

2. This Act shall come into operation on a date Commence-
to be fized by proclamation.
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Repeal and 3. (1) On the coming into operation of this Act
ments. the Testator’s Family Maintenance Act, 1939-1962,
is repealed.

(2) Each of the Acts specified in the Schedule to
this Act is amended in the manner in which that
Act is expressed in that Schedule to be amended.

(3) An Act as and when amended pursuant to
this section may be cited showing the figures repre-
senting the year of its passing followed by the
passage “-1972”,

threrpreta- 4, (1) In this Act, unless a contrary or other
intention appears—

“Administration” has the same meaning as it
has in the Administration Act, 1903;

“Administrator” means any person to whom
probate of the will of a deceased person is
granted, or to whom Administration is
granted; and includes the Public Trustee,
in any case where he is deemed fo be an
executor or administrator by reason of
having filed an election to administer, and
any Administrator appointed by direction
of the Court in accordance with section 18
of this Act;

“child” in relafion fo any person or persons
includes an illegitimate or adopted child;

“Court” means the Supreme Court, or a Judge;

“grandchild” in relation to any person or
persons includes an illegitimate or adopted
child of a child of that person;

“will” includes a codicil and any testamentary
instrument.

Burn of (2) In any proceedings under this Act a matter
of fact shall be taken to be proved if if is established
to the reasonable satisfaction of the Court.
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(3) Where a provision of this Act requires the
Court to be satisfied of the existence of any ground
or fact or as to any other matter, it is sufficient if
the Court is reasonably satisfied of the existence of
that ground or fact or as to that other matter.

(4) For the purposes of this Act, other than for
the purposes of section 7 (1) (e) hereof, the relation-
ship between a father and his illegitimate child, and
any other relationship traced in any degree through
that relationship, shall be recognized only if
paternity is admitted by or established against the
father in his lifetime.

5. (1) The provisions of this Act apply in all
cases, whether the deceased died hefore or after the
coming into operation of this Act, but so that no
distribution of any part of the estate of a deceased
person that has been made before the coming into
operation of this Act shall be disturbed in favour
of any person by reason of any application or order
made under this Act if it could not have been dis-
turbed in favour of that person by reason of any
application or order made under the Testator’s
Family Maintenance Act, 1939-1962, now repealed.

(2) The provisions of sections 15, 16 and 17 of this
Act apply to orders made before the coming into
operation of this Act under section 11 of the
Guardianship of Infants Act, 1920.

(3) Notwithstanding the repeal of the Testator’s
Family Maintenance Act, 1939-1962, effected by
subsection (1) of section 3 of this Act—

(a) every order that is, under or by virtue of
that Act, still in force on the coming into
operation of this Act, continues to have
effect as though made under this Act;

(b) every proceeding that has been commenced
under that Act and not completed shall be
continued as though this Act had been in
operation when the proceeding was so
commenced.

6. (1) If any person (in this Act called “the
deceased”) dies, then, if the Court is of the opinion
that the disposition of the deceased’s estate effected
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by his will, or the law relating to infestacy, or the
combination of his will and that law, is not such as
to make adequate provision from his estate for the
proper maintenance, support, education or advance-
ment in life of any of the persons mentioned in
section 7 of this Act as being persons by whom or on
whose behalf application may be made under this
Act, the Court may, at its discretion, on application
made by or on behalf of any such person, order that
such provision as the Court thinks fit is made out
of the estate of the deceased for that purpose.

(2) The Court in considering for the purposes of
subsection (1) of this section whether the disposi-
tion of the deceased’s estate effected by the law
relating to intestacy, or by the combination of the
deceased’s will and that law, makes adequate
provision for the purposes of this Act shall not be
bound to assume that the law relating to intestacy
makes adequate provision in all casges.

(3) The Court may attach such conditions to the
order as it thinks fit, or may refuse to make an order
in favour of any person on the ground that his
character or conduct is such as in the opinion of the
Court to disentitle him to the benefit of an order,
or cn any other ground which the Court thinks
sufficient.

(4) In making any such order the Court may, if
it thinks fit, order that the provision may consist of
a lump sum or a periodical or other payment.

7. (1) An application for provision out of the
estate of any deceased person may be made under
this Aet by or on behalf of all or any of the following
persons—

(a) the widow or widower,

(b) a person whose marriage to the deceased
has been dissolved or annulled and who at
the date of the death of the deceased
was receiving or entitled to receive
maintenance from the deceased, whether
pursuant to an order of any court, or to an
agreement or otherwise;
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(c) a child of the deceased living at the date
of the death of the deceased, or then en
ventre sa mere,

(d) a grandchild of the deceased who at the
time of death of the deceased was being
wholly or partly maintained by the deceased
or whose parent the child of the deceased
had predeceased the decessed living at the
date of the death of the deceased, or then
en venire sa mere,

(e) a parent of the deceased, whether the
relationship is determined through lawful
wedlock or adoption, or otherwise, where
the relationship was admitted by the
deceased being of full age or established
in the lifetime of the deceased;

(f) a de facto widow of the deceased who
at the time of the death of the deceased
was being wholly or partly maintained
by the deceased, who was ordinarily a
member of the household of the deceased,
and for whom the deceased, in the opinion
of the Court, had some special moral
responsibility to make provision.

(2) No application under subsection (1) of this
section shall be heard by the Court unless—

(a) the application is made within six months
from the date on which the Administrator
becomes entitled to administer the estate
of the deceased in Western Australia; or

(b) the Court is satisfled that the justice of
the case requires that the applicant be
given leave to file out of time.

(3) A motion for leave to file out of time may be
made at any time notwithstanding that the period
specified in paragraph (a) of subsection (2) of this
section has expired.

8. (1) On an application for an order under this
Act, the Court may make an order under section 65
of the Trustees Act, 1962, in lieu of an order under
this Act, in any case where the estate of the
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deceased, or part thereof, has been distributed
among the persons entitled under the will or
intestacy.

(2) Where the Court, in exercise of the power
conferred by subsection (1) of this section, makes
an order under section 65 of the Trustees Act, 1962,
it shall have the same powers in respect of that
order as it has in respect of an order made under
this Act.

9. In defermining whether, and in what way,
provision ought to be made by an order, the Court
shall have regard to the provisions of subsection (8)
of section 65 of the Trustees Act, 1962,

10. Every provision made by an order shall,
subject to this Act, operate and take effect either as
if the same had been made by a codicil to the will
of the deceased executed immediately before his
death or, in the case of intestacy, as a modification
of the applicable rules of distribution.

11. Where for the purpose of providing those
things immediately necessary for the maintenance,
support or education (including past maintenance,
support or education provided after the death of the
deceased) of any person who was totally or partially
dependent on the deceased at the time of his death,
an Administrator distributes the whole or any part
of the estate to any such person, being a person
entitled thereto, an action shall not lie against him
in respect of such distribution and no order made
under this Act or under section 65 of the Trustees
Act, 1962, shall disturb such distribution, whether
or not the Administrator had notice at the time of
the distribution of any application, or intention to
make an application, that would atiect the estate.

12. (1) Notice of an application under this Act
shall be served by the applicant on the Administrator
but it shall not be necessary to serve any notice of an
application on any other person, or to make provision
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for the representation of any person on any
application, by reason only of the person being
entitled to apply, uniess the Court, either at the
time the direction is sought or subsequently
considers that there are circumstances which render
it desirable that the person be served or represented
and so directs.

(2) Where an application has been filed by or on
behalf of any person, it may be treated by the Court
as an application made on behalf of all persons who
might apply, and as regards the question of
limitation it is to be deemed to be an application
on behalf of all persons on whom notice of the
application is served and all persons whom the Court
has directed shall be represented by persons on
whom the notice of the application is served.

13. (1) The Court may, if it thinks fit, order that
an amount specified in the order shall be set aside
out of the estate and held on trust as a class fund
for the benefit of two or more persons specified in
the order, being persons for whom provision may be
made under this Act.

(2) Where an amount is ordered to be held on
trust as a class fund for any persons under sub-
section (1) of this section, that amount shall be
invested and the trustee may at his discretion, but
subject to such directions and conditions as the
Court may give or impose, apply the income and
capital of that amount, or so much thereof as the
trustee from fime to time thinks fit, for or towards
the maintenance, support or education (including
past maintenance, support or education provided
after the death of the deceased) or the advancement
or benefit of those persons, or any one or more of
them to the exclusion of the other or others of them
in such shares and proportions and generally in
such manner as the trustee from time to time thinks
fit; and may so apply the income and capital of
that amount notwithstanding that only one of those
persons remains alive.
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(3) For the purposes of this section the term
“trustee” means the Administrator, unless the Court
appoints any other trustee, whether by the order
creating the class fund or subsequently, in which
case it means the {rustee so appointed.

(4) If the trustee is not the Administrator, then
the Court may give such directions as it thinks
fit relating to the payment to the trustee of the
amount which is to be held on trust as a class
fund and may exercise any power under section 89
of the Trustees Act, 1962, either on the creation of
the class fund or from time to time during the
continuance of the trusts thereoi.

14. (1) Every order in which provision is made
or altered shall specify the part or parts of the
estate of the deceased or, where applicable, the part
or parts of the distributed estate out of which such
provision shall be raised or paid, and prescribe the
manner of raising and paying such provision.

(2) Subject to subsection (3) of this section, and
unless the Court otherwise orders, the burden of
any provision shall, as between the persons benefi-
cially entitled to the estate of the deceased, be borne
by those persons in proportion to the value of their
respective interests in such estate.

(3) The estates and interests of persons sue-
cessively entifled fo any property which is settled
by the will of a testator shall not, for the purposes
of this gection, be separately valued, but the
proportion of the provision to be borne by such
property shall be raised or charged against the
corpus of such property.

(4) The Court, in every case in which an order
is made or altered or in which an Administrator is
appointed in accordance with section 18 of this Act,
shall direct that a certified copy of the order or
alteration be made upon the probate of the will or
the letters of administration of the estate of the
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deceased, as the case may be, and for that purpose
may require the production of the probate or letters
of administration.

(6) Upon any order being made, the portion of
the estate comprised therein or affected thereby
shall be held subject to the provisions of the order.

(6) The Court may make such order as to the
costs of any proceeding under this Act as it deems
just.

(7) The Court may give such consequential
directions as it thinks fit for the purpose of giving
effect 1o an order made under this Act.

15. (1) On the application by or on behalf of—
(a) the Administrator;

(b) any person beneficially entitled to or
interested in the estate of the deceased; or

(¢) a person for whom provision may be made
under this Act,

and having regard to the hardship that would be
caused to any person taking benefit under the order
and to all the circumstances of the case, the Court
may rescind or suspend any order, or reduce the
provision made under it.

(2) Notice of any application made under sub-
section (1) of this section shall be served on all
persons taking any benefit under the order in
question and on such other persons as the Court
may direct.

16. (1) Where it would not be inequitable to
grant relief having regard to all possible implications
in respect to other persons, and an application for
increased provision is made by or on behalf of &
person in respect of whom an order has been made
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under this Act on the ground that since the date
of that order circumstances have so changed that
undue hardship will be caused if increased provision
is not made, the Court may make an order for
increased provision.

(2) Notice of any application made under subsec-
tion (1) of this section shall be served on the
Administrator and on such other persons as the
Court may direct.

‘ourt may 17. Where the burden of any provision ordered

eclde efect

£ order on to be made falls upon the portion of the estate to

ssposedof.  Which any person would, apart from that order, be
it Bepealed  ontitled under the will or on intestacy, the Court
may determine that a periodic payment or a lump
sum shall be set aside or appropriated to represent
or in commutation of such proportion of the
provision ordered to be made as falls upon that

portion of the estate, and thereupon—

(a) the Court may exonerate such portion
from all or any further liability;

(b) the Court may direct in what manner the
periodic payment shall be secured and to
whom any lump sum shall be paid;

(c) the Court may give directions as to the
manner in which any moneys accruing
shall be invested for the benefit of the
person in whose favour the provision is
made,

\ppotnt- 18. (1) On any application made under this Act,
dministre- — where it is proved to the satisfaction of the Court—
Jourt.

3t, Repealed (a) that the executor or executors or any of
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them appointed by the testator;

(b) that any person to whom Administration
has been granted or who has been
appointed as an administrator or receiver
under the Administration Act, 1903; or
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(¢) that any person who has been appointed
Administrator for the purposes of this Act,

is guilty of abuse of office or dereliction of duty, the
Court may direct that one or more persons be
appointed Administrator for the purposes of this Act
either in addition to or in substitution for the person
so found guilty.

(2) Where, in accordance with subsection (1) of
this section, the Court gives directions for the
appointment of an Administrator the Court shall
make such order as may be necessary or convenient
for giving effect to those directions and, thereupon,
the property, rights, powers, authorities, functions
and discretions vested in the person so found guilty
and the liabilities properly incurred by him in the
due administration of the estate become and are
vested in and transferred to the Administrator so
appointed (either jointly or severally as the case
may require) without any further conveyance,
transfer or assignment.

18. No mortgage, charge, or assignment of any
kind whatsoever which is given of or over any
provision out of the estate of any deceased person
granted by any order of the Court under this Act
and which is given before the order of the Court is
made shall be of any force, validity or effect; and no
such mortgage, charge, or assignment given after
the order of the Court is made shall be of any force,
validity, or effect unless it is given with the permis-
sion of the Court or the Court at the time of making
the order otherwise directs.

20. (1) No action shall lie against the Adminis-
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(2) For the purposes of the administration or
distribution of any estate or any property no
executor or administrator or trustee shall be under
any obligation to inquire as to the existence of any
person who could claim an interest in the estate
or the property by virtue only of the provisions of
this Act.

(3) No action by any person whose relationship
to the deceased is not determined through lawiul
wedlock or adoption shall lie against the Admin-
istrator, or any trustee appointed pursuant to this
Act, by reason of his having prejudiced any claim
of that person under this Act by distributing any
part of any estate, or any property, if the distribu-
tion was made without notice of any application or
intended application by that person under this Act
in respect of that estate or property.

(4) A person who makes or is entitled to make an
application under this Act and who, being of full
legal capacity, advises the Administrator in writing
that he-—

(a) consents to a proposed disiribution; or

(b) does not intend to make any application
under this Act that would affect a proposed
distribution,

shall not bring an action against the Administrator
by reason of his having thereafter distributed any
part of the estate.

(5) Notice to an Administrator of an intended
application shall lapse and shall be incapable of
being renewed, and the Administrator may act as
if he had not received the notice, if, before the
expiration of three months aiter the date on which
he first receives notice of the intention to make the
application or before the sooner expiration of twelve
months from the date on which the Administrator
became entitled to administer the estate of the
deceased in Western Australia, the Administrator
does not receive notice that the application has heen
made to the Court; but nothing in this subsection
shall prevent the subsequent making of the
application.
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21. The powers to make, alter, and annul rules

conferred by Part X of the Supreme Court Act, 1935, a

shall be read as including power to make such rules
as may be necessary or convenient for regulating
the practice and procedure of the Supreme Court
to be adopted for the purposes of this Act, and to
alter and annul any such rules.

SCHEDULE.
Title of Act. Amendment.

Administration Act, By ingerting, after section 60, the following
1903. section—

égg’:&a* 60A. Nothing in this Part of this Act
Inheritance Shall affect or derogate from the provi-
(Family sions of section 6 of the Inheritance
Depend- (Family and Dependants Provision) Act,
ants Pro-

vislon) 1972,

Act,

‘Trustees Act, 1962, in section 63, by substituting for the passage
“the Testator's Family Maintenance Aect,
1939”, in lines one and two of paragraph
(a) of subseetion (10) of that section, the
passage “the Inheritance (Family and De-
pendants Provision) Act, 1972".

In sectionn 64, by substituting for the passage
“the Testator’s Family Maintenance Act,
19397, in line five of subsection (5 of that
section, the passage “fthe Inheritance
(Family and Dependanis Provision) Act,
19%3»,

in section 65, by substituting for the passage
“the Testator's Family Maintenance Act,
1539", in lines one and two of paragraph
(a) of subsection (2) and again in lines two
and three of paragraph (a) of subsection
(5} of that section, the passage “the In-
heritance (FPamily and Dependants Pro-
vision) Act, 19727,

Ruues,
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ct 8, 13,

8.3(2).



