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PROPERTY LAW.

No. 32 of 1969.

AN ACT to amend and Consolidate the Law relating
to Property and for incidental purposes.

[Assented fo 19th May, 1969.]

BE it enacted by the Queen’s Most Excellent

Majesty, by and with the advice and consent
of the Legislative Council and the Legislative
Assembly of Western Australia, in this present
Parliament assembled, and by the authority of the
same, as follows:—

PART IL—PRELIMINARY,

1. This Act may be cited as the Property Law Act, o om utie.
1968.

2. This Act shall come into operation on a date to Gommenca-
be fixed by proclamation.
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3. This Act is divided into Parts as follows:—

PART I.—PRELIMINARY (ss. 1-7).

PART II.—DEEDS AND OTHER INSTRUMENTS (ss.
8-16).

PART III—GENERAL RULES AFFECTING PROPERTY
(ss. 17-31).

PART IV—CONVEYANCES AND OTHER INSTRU-
MENTS (ss. 32-44),

PART V—COVENANTS (ss. 45-52).

PART VI—MORTGAGES (ss. 53-68).

PART VIIL—-LEASES AND TENANCIES (ss. 69-83).

PART VIIL—POWERS OF ATTORNEY (ss. 84-88).

PART IX—VOIDABLE DISPOSITIONS (ss. 89-92),

PART X~—POWERS OF APPOINTMENT (ss. 93-98).

PART XI—PERPETUITIES AND ACCUMULATIONS
(ss. 99-115).

PART XII—SUCCESSION (ss. 116-120).

PART ZXIII—EASEMENTS, ENCROACHMENTS AND
MISTAKE (ss. 121-125).

PART XIV.—PARTITION OF LAND AND DIVISION OF
CHATTELS (ss. 126-129).

PART XV.—APPORTIONMENT (ss. 130-134).

PART XVI—SERVICE OF NOTICES (s. 135).

FIRST SCHEDULE:

SECOND SCHEDULE:

THIRD SCHEDULE:

FOURTH SCHEDULE.

4, On the coming into operation of this Aet—

(a) the Acts of England and the United King-
dom specified in the First Schedule to this
Act cease to have effect in the State and the
provisions of the Acts by which the first
mentioned Acts were adopted in the State
are repealed; and

(b) the Acts specified in the Second Schedule
to this Act are repealed to the extent
mentioned in that Schedule.

5. Without prejudice to the operation of the
Interpretation Act, 1918, any alteration, by this Act,
of the law whether by the repeal of an enactment,
or otherwise, does not, unless otherwise expressly
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provided by this Act affect—

(a) any right accrued, or obligation incurred,
before the date of the coming into operation
of this Act under the law so altered; or

(b) the validity or invalidity, or any operation,
effect or consequence, of any instrument
executed or made, or of anything done or
suffered before that date; or

(c) any action, proceeding or thing pending on
that date or uncompleted on that date and
that action, proceeding and thing may be
carried on and complefed as if the enact-
ment had not been repealed, or the law
otherwise altered.

6. Except as in this Act expressly provided, this
Act—

(a) so far as inconsistent with the Transfer of

Land Act, 1893 or the Strata Titles Act,

1966, does not apply to land that is under

the provisions of either of those Acts, and

(b) so far as inconsistent with the Bills of Sale
Aet 1899, does not apply to bills of sale that
are registered under the provisions of that
Act.

7. In this Act unless the contrary intention
appears—

“pbankruptcy” includes insolvency and liquida-
tion by arrangement, and also any other act
or proceeding in law having under any law
for the time being in force, effects or results
similar fo those of bankruptey;

“conveyance” includes a mortgage, charge, lease,
assignment, appointment, transfer, assent,
vesting declaration, disclaimer, release, sur-
render, extinguishment and every other
assurance of property or of an interest
therein by any instrument, except a will;
and “convey’ has a corresponding
meaning;

“Court” means the Supreme Court or a Judge;

“deed” in relation to land under the Transfer of
Land Act, 1893, includes an instrument
having the effect of a deed under that Act;

Application
of this Act
to certaln
Acts,

Definitions.
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“disposition” includes a conveyance and also a
devise, bequest or an appointment of pro-
perty contained in a will; and “dispose of”
has a corresponding meaning;

“encumbrance” includes a legal or equitable
mortgage, a trust for securing money, a
lien and a charge of a portion, annuity,
or other capital or annual sum; and
“encumbrancee” has a corresponding
meaning, and includes every person
entitled to the benefit of an encumbrance
or entitled to require payment or discharge
of the encumbrance;

“fine” includes a premium or foregift and any
payment, consideration or benefit in the
nature of a fine, premium or foregiit;

“incapable person” has the same meaning as in
the Mental Health Act, 1962;

“income” in relation to land includes rents and
profits;

“instrument” includes deed and will but does
not include a statute, unless the statute
creates a settlement;

“land” includes land of any tenure and mines
and minerals whether or not they are held
apart from the surface of the land, a build-
ing or part of a building, whether the divi-
sion of the building is horizontal, vertical
or made in any other way, and other cor-
poreal hereditaments, and also includes a
rent and other incorporeal hereditaments
and an easement, right, privilege or benefit
in, over or derived irom the land and an
undivided share in land;

“land under the Transfer of Land Act, 1893”
means any estate or interest registered
under that Act;

“lease” Includes an under-leage or other
tenancy;

“lessee” includes an underlessee and a person
deriving title under a lessee or underlessee;
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“lessor” includes an underlessor and a person
deriving title under a lessor or underlessor;

“mines and minerals” include any strata or
seam of minerals or substances in or under
any land and the right to work and get the
minerals and substances;

“mortgage” includes a charge or lien on any
property for securing money or money’s
worth;

“mortgage”, “mortgagee” and “mortgagor” in
relation to land under the Transfer of Land
Act, 1893, have the same respective mean-
ings as they have in that Act;

“mortgage money”’ means the principal interest
or other money or money’s worth secured
by a mortgage;

“mortgagee” includes any person from time to
time deriving title under the original mort-
gagee and “mortgagee in possession” means
a mortgagee who in right of the mortgage
has entered into and is in possession of the
mortgaged property;

“mortgagor” includes any person from time to
time deriving tifle under the original mort-
gagor or entitled fo redeem a mortgage,
according to his estate, interest, or right
in the mortgaged property;

“notice” includes constructive notice;

“periodic tenancy” means a tenancy of no fixed
duration and in respect of which the rent
is payable weekly, monthly, yearly or for
any other recurring period;

“persconal representative” means the executor,
original or by representation or the admini-
strator for the time being of a deceased
person;

“possession” in relation to land includes the
receipt of income therefrom or the right fo
receive the income;
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“property” includes real and personal property
and any estate or interest therein and any
thing or chose in action,;

“purchaser” means a purchaser in good faith
for valuable consideration and includes a
lessee, mortgagee or other person who for
valuable consideration acquires an interest
in property; and where the context so
requires “purchaser” includes an intending
purchaser and “purchase” has a corres-
ponding meaning;

“registered or duly registered” means registered
in the manner provided by the Transier of
Land Act, 1893 where the land affected is
under that Act, and otherwise means
registered in the manner provided by the
Registration of Deeds Ordinance 1856 (19
Vic. No. 14);

“rent” includes a rent service or a rent charge,
or other rent, toll, duty, royalty or annual
or periodical payment or money or money’s
worth reserved or issuing out of or charged
upon land but does not include fee-farm
rent;

“right of redemption” in relation to a morigage
includes an option to repurchase only if the
option in efiect creates a right of redemp-
tion;

“sale” means a sale properly so called;

“securities” include stocks, funds and shares;

“yaluable consideration” includes marriage but
does not include a nominal consideration in
money;

“will” includes codicil and every other testamen-
tary disposition.

PART IT.—DEEDS AND OTHER INSTRUMENTS.

8. In every deed, contract, will, order and other
instrument that is executed, made or comes inio
operation after the coming into operation of this
Act, unless the confext otherwise requires—

(a) “month” means a calendar month.
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(b) “person” includes a body corporate;

(¢) every word in the singular number shall be
construed as including the plural number;

(d) every word in the plural number shall be
construed as including the singular
number;

(e) every word of the masculine gender shall
be construed as including the feminine
gender;

(f) every word of the feminine gender shall be
construed as including the masculine
gender;

(g) every word in either of the said genders or
numbers shall be construed as including a
body corporate as well as an individual.

9. (1) Every deed, whether or not affecting pro-
perty—

(a) shall be signed by the party to be bound
thereby; and

(b) shall be atiested by at least one withess nof
being a party to the deed but no particular
form of words is required for the attesta-
tion.

(2) It is not necessary to seal any deed except in
the case of a deed executed by a corporation under
its, common or official seal.

(3) Formal delivery and indenting are not neces-
sary in any case.

(4) Every instrument expressed or purporting to
be an indenture or a deed or an agreement under
seal or otherwise purporting to be a document
executed under seal and which is executed as
required by this section has the same effect as a
deed duly executed in accordance with the law in
force immediately prior to the coming into operation
of this Act.

Formallties
of deed.
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Exeoutionof  1¢, (1) A deed shall be deemed to have been duly
pporen  executed by a corporation aggregate in favour of a
corpora- purchaser, if the seal of that corporation is affixed
er. ., b0 the deed in the presence of and attested by a
No. 6344, person who is its clerk, secretary or other permanent
o officer or his deputy, and a member of its board of
directors, council or other governing body.

(2) Where a seal purporting to be the seal of a
corporation aggregate has been affixed to a deed,
attested by a person and a member purporting to be
such s person and such a member as is referred to in
subsection (1) of this section, the deed shall be
deemed to have been duly executed and to have
taken effect accordingly.

(3) The board of directors, council or other gov-
erning body of a corporation aggregate may, by
resolution or otherwise, appoint an agent either
generally or in any particular case, to execute on
behalf of the corporation any agreement or other
instrument not under seal in relation to any matter
within the powers of the corporation.

(4) When a person is authorised under a power
of attorney or under any statutory or other power
to execute any instrument in the name of, or on
behalf of a corporation, sole or aggregate, he may
as attorney for the corporation execute the
instrument by signing the name of the corporation
and adding the words “by its atforney” and his
own signature in the presence of at least one
witness and subject to the compliance by such
person with the provisions of subsection (3) of
section 85 of this Act, an instrument so executed
takes effect as if duly executed by the corporation.

(5) Where a corporation aggregate is authorised
under a power of attorney or under any statutory or
other power fo execute any instrument in the
name or on behalf of any other person (including
another corporation), an officer of the corporation
aggregate appointed for that purpose by the board
of directors, council or other governing body of that
corporation by resolution or otherwise, may execute



1969.] Property Law. [No. 32.

the instrument in the name of that other person;
and if the instrument appears to be executed by an
officer so appointed, then in favour of a purchaser
the instrument shall be deemed to have been exe-
cuted by an officer duly authorised.

(6) The foregoing provisions of this section apply
to transactions wherever effected, but only to
instruments executed after the date of the coming
into operation of this Act, except that, in the case of
powers or appointments of an agent or officer, those
provisions apply whether the power was conferred
or the appointment was made before or after that
date.

(7) Notwithstanding anything confained in this
section, any mode of execution or attestation
authorised by law or by practice or by the statute,
charter, memorandum or articles, deed or settle-
ment or other instrument constituting the corpora-
tion or regulating the affairs thereof, are (in
addition to the modes authorised by this section) as
effectual as if this section had not come into
operation.

i1. (1) A person may take an immediate or other
interest in land or other property, or the benefit of

any condition, right of entry, covenant or agreement c

over or respecting land or other property, although
he is not named as a party fo the conveyance or
other instrument that relates to the land or
property.

(2) Except in the case of a conveyance or other
instrument to which subsection (1) of this section
applies, where a contract expressly in its terms
purports to confer a benefit directly on a person who
is not named as a party to the contract, the contract
is, subject to subsection (3) of this section, enforce-
able by that person in his own name but—

(a) all defences that would have been avail-
able to the defendant in an action or pro-
ceeding in a court of competent jurisdiction
to enforce the coniract had the plaintif
in the action or proceeding been named as
a party to the contract. shall be so avail-
able;

Persons
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partles.
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(b) each person named as a party to the con-
tract shall be joined as a party to the action
or proceeding; and

(¢) such defendant in the action or proceeding
shall be entitled to enforce as against such
plaintifi, all the obligations that in the
terms of the contract are imposed on the
plaintiff for the benefit of the defendant.

(3) Unless the contract referred to in subsection
(2) of this section otherwise provides, the contract
may be cancelled or modified by the mutual consent
of the persons named as parties thereto at any time
hefore the person referred to in that subsection has
adopted it either expressly or by conduct.

12, Any deed, whether or not it is an indenture,
may be described (at the commencement thereof or
otherwise) as a deed simply or as an agreement
under seal, or as a conveyance, deed of exchange,
settlement, mortgage, charge, transfer of mortgage,
appointment, lease or otherwise according to the
nature of the transaction intended to be effecfed.

13. (1) An exchange, a partition or other con-
veyance of land made by deed does not imply any
condition in law.

(2) The word “give” or “grant” does not imply
any covenant in law, save where otherwise provided
by an Act.

14. A receipt for any consideration, money or
securities in the body of a deed is a sufficient dis-
charge therefor to the person giving, paying or
delivering the consideration, money or securities,
without any further receipt therefor being indorsed
on that deed.

15. A receipt for consideration money or other
consideration in the body of a deed or indorsed there-
on is, in favour of a subsequent purchaser, not
having notice that the money or other consideration
thereby acknowledged to be received was not in fact
paid or given, wholly or in part, sufficient evidence
of the payment or giving of the whole amount
thereof.
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i6. Any instrument expressed to be supple-
mental to a previous instrument, or directed to be
read as an annexure thereto, shall, as far as may
be, be read and have eflect, as if the instrument so
expressed or directed were made by way of endorse-
ment on the previous instrument, or contained a
full recital thereof.

PART IIL--GENERAL RULES AFFECTING PROPERTY.

17. An estate for life, without impeachment of
waste, does not confer upon the tenant for life any
legal right to commit waste of the description known
as equitable waste, unless an intention to confer

that right expressly appears by the instrument ¢

creating that estate.

18. There shall not be any merger by operation
of law only of any estate, the beneficial interest in
which would not be deemed to be merged or extin-
quished in equity.

18. (1) Subject to subsection (2) of this section
a, mortgagor entitled for the time being to the pos-
session or receipt of the rents and profits of any land,
as to which no notice of his intention to take pos-
session or to enter upon the receipt of the rents
and profits thereof has been given by the mortgagee,
may sue for that possession, or for the recovery of
those rents or profits, or to prevent or to recover
damages in respect of any trespass or other wrong
relative thereto, in his own name only, unless the
cause of action arises upon a lease or other contract
made by him jointly with any other person.

(2) This section aoes not apply to a mortgagor or
a mortgage to which section 117 of the Transfer of
Land Act, 1893 applies.

20. (1) Any absolute assignment by writing
under the hand of the assignor (not purporting to
be by way of charge only) of any debt or other legal
chose in action, of which express notice in writing
has been given to the debtor, trustee, or other person
from whom the assignor would have been entitled
to receive or claim that debt or chose in action, is
effectual in law (subject to equities having priority
aver the right of the assignee), to pass and transfer
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from the date of the notice—

(a) the legal right to that debt or chose in
action;

(b) all legal and other remedies for the debt
or chose in action; and

(¢) the power to give a good discharge for the
debt or chose in action, without the
concurrence of the assignor.

(2) Where the debfor, trustee, or other person
lable in respect of the debt or chose in action
referred to in subsection (1) has notice—

(a) that the assignment so referred to is
disputed by the assignor, or any person
claiming under him; or

(b) of any other opposing or conflicting claims,
to the debt or chose in action,
he may, if he thinks fit, either call upon the persons
making claim thereto to interplead concerning the
debt or chose in action, or pay the debt or other
chose in action into court, under the provisions of
the Trustees Act, 1962,

(3) For the purposes of this section “any debt or
other legal chose in action” includes a part of any
debt or other legal chose in action.

21. Stipulations in a contract, as to time or
otherwise, that according to rules of equity are not
deemed to be or to have become of the essence of
the contract, shall be construed and have effect at
law in accordance with the rules of equity.

22. (1) Where the purposes of a term of years,
created or limited at any time out of ireehold land,
become satisfied (whether or not that term either
by express declaration or by consfruction of law
becomes attendant upon the freehold reversion),
that term of years merges in the reversion expectant
thereon and ceases accordingly.

(2) Where the purposes of a term of years, created
or limited at any time out of leasehold land, become
satisfied, that term merges in’ the reversion
expectant thereon and ceases accordingly.
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(3) Where the purposes are satisfied as respects
part only of the land comprised in a term, this
section has effect as if a separate term had been
created in regard to that part of the land.

23. (1) In any instrument coming into operation
after the coming into operation of this Act, a limita-
tion which, if this section had not operated, would
have created an estate tail (legal or equitable) in
any land in favour of any person shall be deemed
to create an estate in fee simple (legal or equitable,
as the case may be) in that land in favour of that
person to the exclusion of all estates or interests
limited to take effect after the determination or in
defeasance of any such estate tail.

(2) Where at the coming into operation of this
Act any person is entitled fo an estate tail (legal
or equitable), whether in possession, reversion, or
remaijnder, in any land, that person, except as here-
inafter mentioned in this section, shall be deemed
to be entitled to an estate in fee simple (Jegal or
equitable, as the case may be) in that land, to the
exclusion of all esfates or interests limited fo fake
effect after the determination or in defeasance of
any such estate fail.

(3) In subsection (2) of this section the
expression “estate tail” includes that estate in fee
into which an estate tail is converted where the
issue in tail is barred, but the persons claiming
estates by way of remainder are not barred; also
an estate in fee voidable or determinable by the entry
of the issue in tail; but does not include the estate of
a tenant in tail after possibility of issue extinct.

24. An estate of freehold to take effect at a
future time may be created by any deed by which
a present estate of freehold may be created.

25. Any estate or interest that is capable of being
created by will in any chattel real may also be
created by deed.
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26. (1) A contingent remainder is and shall be
deemed to have been capable of taking effect
notwithstanding the destruction or determination
by forfeiture, surrender or merger of any preceding
estate of freehold in the same manner and in all
respects as if the destruction or determination had
not happened,

(2) Every contingent remainder in tenements or
hereditaments of any fenure that would have been
valid as a springing or shifting use or executory
devise or other limitation had it not had a sufficient
estate to support it as a contingent remainder, is
capable, in the event of the particular estate deter-
mining before the contingent remainder vests, of
faking effect in all respects as if the contingent
remainder had originally been created as a spring-
ing or shifting use or executory devise or other
limitation.

27. Where in an instrument that comes into
operation after the coming inte operation of this
Act a remainder is limited mediately or immediately
to the heir or heirs of the body of a person to whom
an estate for any life in the same property is
expressly given, the estate of that person shall be
an estate for that life with remainder to the
persons who on the death of that person intestate
would be beneficially entitled to his property and
in the same shares,

28. (1) Where there is a person entitled to land
for gn estate in fee, or for a term of years absolute,
or determingble on life, or for term of life, with
an executory limitation over on default or failure
of all or any of his issue, whether within or at any
specified period or time or not, that executory
limitation is or shall become void and incapable of
taking effect if and as soon as there is living any
issue that has attained the age of twenty-one years,
of the class on default or failure whereof the limita-~
ticn over was to take effect.



1969.] Property Law. [No. 32.

(2) This section applies only where the executory
limitation is contained in an instrument coming
into operation on or after the date of the coming
into operation of this Act.

29. (1) Subject to subsection (2) of this section
a body corporate is capable of acquiring and holding
any property in joint tenancy in the same manner as
if it were an individual, and where a body corporate
and an individual or two or more bodies corporate
become entitled fo any property under circum-
stances or by virtue of any instrument that would,
if the body corporate had been an individual, have
created a joint tenancy they are entitled to the
property as joint tenants.

(2) The acquisition and holding of property by
a body corporate in joint tenancy is subject to the
like conditions and restrictions as attach to the
acquisition and holding of property by a body cor-
porate in severalty.

(3) Where a body corporate is a joint tenant of
any property, then on its dissolution the property
devolves on the other joint tenant.

(4) For the purposes of this section and section
227 of the Transfer of Land Act, 1893, the dissolution
of a corporation has the same efiect as the death
of a joint proprietor.

30. A married minor has power to give valid
receipts for all income (including accumulations oif
income made during the minority) to which the
minor may be entitled in like manner as if the minor
were of full age.

31, (1) In any instrument executed on or after
the 6th day of December, 1962, a restriction upon
anticipation or alienation attached to the enjoyment
of any property by a woman that could not have
been attached to the enjoyment of that property by
a2 man is of no effect.

[2) Whether before or after the coming into ope-
ration of this Act, where, a married woman is
restrained from anticipation or alienation of, or is
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unable to dispose of or bind any property belonging
to her or her interest therein, the Court may with
her consent by order, remove the restraint from and
bind her interest in such property in any case where
the Court considers it in the interest of the married
woman so to do.

PART IV~-CONVEYANCES AND OTHER INSTRUMENTS.

32. (1) All lands and all interests therein lie in
grant and are incapable of being conveyed by livery
or livery and seisin, or by feoffment, or by bargain
and sale.

(2) A conveyance of an interest in land may
operate to pass the possession or right to possession
thereof, without actual entry, but subject to all
prior rights thereto.

(3) The use of the word “grant” is not necessary
to convey land or to create any interest therein and
any word or words that was or were prior fo the
commencement of this subsection, sufficient in law
to convey land or to create any inferest therein or
any other word or words evidencing an intention to
convey land or create any interest therein is or are
sufficient for the purpose.

33. (1) All conveyances of land or of any interest
therein are void for the purpose of conveying or
creating a legal estate unless made by deed.

(2) This section does not apply to—
(a) assents by a personal representative;

(b) disclaimers made in accordance with the
provisions of any law relating to bank-
ruptey or not required to be evidenced in
writing;

(c) surrenders by operation of law, including
surrenders that may, by law, be effected
without writing:
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(d) leases or tenancies or other assurances not
required by law to be made in writing;

(e) receipts not required by law to be under
seal;

(f) vesting orders of the Court or other com-
petent authority;

(g) conveyances taking effect by operation of
law.

34. (1) Subject to the provisions hereinafter
contained in this Act with respect to the creation of
interests in land by parol—

() no interest in land is capable of being ¥

created or disposed of except by writing
signed by the person creating or conveying
the interest, or by his agent thereunto law-
fully authorised in writing, or by will, or by
operation of law;

(b) a declaration of trust respecting any land
or any interest therein shall be manifested
and proved by writing signed by a person
who is able to declare the trust or by his
will;

(e¢) a disposition of an equitable interest or
trust subsisting at the time of the disposi-
tion shall be in writing signed by the person
disposing of the interest, or by his agent
thereunto lawfully authorised in writing
or by will.

(2) This section does not affect the creation or
operation of vesulting, implied or constructive
trusts.

35. (1) Any interest in land created by parol and
not put in writing and signed by the person so

creating it, or by his agent thereunto lawifully ot
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36. Nothing in sections thirty-four and thirty~
five of this Act—

(a) invalidates dispositions by will;

(b) affects any interest validly created before:
the coming into operation of this Act;

(c) affects the right to acquire an interest in
land by virtue of taking possession; or

(d) affects the operation of the law relating to
part performance.

37. (1) A disposition of freechold land by deed
to a person without words of limitation or any
equivalent expression passes to the grantee the fee-
simple or other the whole interest that the disposer
had power to dispose of by deed in that land, unless
a contrary intention appears in the disposition.

(2) In the limifation of an estate in fee simple
it is sufficient to use the words “in fee” or “in fee
simple” without the use of the word “heirs” or in the
case of a corporation without the word “successors”.

(8) A deed in or te the effect of a duly com-
pleted form in the Fourth Schedule {o this Act is
effectual to convey the land or the estate or interest
in the land that is expressed to be conveyed by such
deed.

(4) This section applies only to deeds executed
after the coming into operation of this Act.

38. No use shall be held to result merely from the
absence of consideration in a eonveyance of land as
to which no uses or trusts are therein declared.

3%. Every limitation that may be made by way of
use operating under the Statute of Uses or this Act
may be made by direct conveyance without the
intervention of uses.

40. No conveyance of any land shall have a
fortious operation.
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41. (1) A conveyance of land shall be deemed to
include and shall by virtue of this Act operate to
convey, with the land, all buildings, erections, fix-
tures, commons, hedges, ditches, fences, ways,
waters, watercourses, liberties, privileges, easements,
rights and all advantages of whatsoever kind,
appertaining or reputed to appertain to the land, or
any partf thereof, at the time of conveyance.

(2) A conveyance of land, having houses or other
buildings thereon, shall be deemed to include and
shall by virtue of this Act operate to convey, with
the land, houses or ofther buildings, all outhouses,
erections, fixtures, cellars, areas, courts, courtyards,
cisterns, sewers, gutters, drains, ways, passages,
lights, watercourses, liberties, privileges, easements,
rights and all advantages of whatsoever kind,
appertaining or reputed to appertain to the land,
houses or other buildings conveyed, or any of them,
or any part thereoi at the time of conveyance.

(3) This section applies only if and as far as a
contrary intention is not expressed in the
conveyance, and has effect subject to the terms of
the conveyance and to the provisions thereof.

(4) This section shall not be construed as giving
to a person a better title to any property, right or
thing in this section mentioned, than the title which
the conveyance gives to him to the land expressed
to be conveyed, or as conveying to him any property,
right or thing in this section mentioned, further or
otherwise than the property, right or thing could
have been conveyed to him hy the conveying parties.

(5) This section applies to conveyances made
after the coming into operation of this Act.

42. (1) Every conveyance is effectual to pass all
the estate, right, title, interest, claim and demand
that the conveying parties respectively have, in, to
or on the property conveyed, or expressed or
intended so to be, or which they respectively have
power to convey in, to, or on the property.
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(2) This section applies only if and as far as a
contrary intention is not expressed in the
conveyance, and has effect subject to the terms of
the conveyance and to the provisions thereof.

(3) This section shall apply to conveyances made
after the coming into operation of this Act.

43. (1) A release from a rent of part of the
land out of which it is payable does not extinguish
the whole rent, but operates only to bar the right to
recover any part of the rent out of the land released,
without prejudice to the rights of any persons
interested in the land remaining unreleased, and
not concurring in or confirming the release.

(2) This section applies to releases made after
the coming info operation of this Act.

44, A person may convey property to himself or
to himself and another person or persons.

PART V.-—COVENANTS.

45. (1) In a conveyance there shall, in the
several cases mentioned in this section, by virtue
of this Act, be implied, a covenant to the effect
stated in this section by fthe person or by each
person who conveys, as far as regards the subject
matter or share of subject matter expressed to be
conveyed by him, with the person, if one, fo whom
the conveyance is made or with the persons jointly,
if more than one, to whom the conveyance is made
as joint tenants or with each of the persons, if more
than one, to whom the conveyance is made, as
tenants in common namely—

(a) in a conveyance for valuable consideration,
other than a mortgage, a covenant by a
person who conveys and is expressed to
convey as beneficial owner in the terms set
out in Part I of the Third Schedule to this
Act;
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(b) in a conveyance of leasehold property for
valuable consideration, other than a
mortgage, a further covenant by a person
who conveys and is expressed to convey as
beneficial owner in the terms set out in
Part II of the Third Schedule to this Act;

(¢) in a conveyance by way of morfgage a
covenant by a person who conveys and is
expressed to convey as beneficial owner in
the terms set out in Part IIT of the Third
Schedule to this Act;

(d) in a conveyance by way of mortgage of
leasehold property, a further covenant by
a person who conveys and is expressed to
convey as beneficial owner in the terms set
out in Part IV of the Third Schedule to
this Act;

(e) in a conveyance by way of setflement, a
covenant by a person who conveys and is
expressed to convey as settlor in the terms
set out in Part V of the Third Schedule to
this Act;

(f) in any conveyance, a covenani by every
personn who conveys and is expressed to
convey as trustee or mortgagee, or as
personal representative of a deceased
person, or as manager of the estate oi an
incapable person or under an order of the
Court, in the terms set out in Part VI of
the Third Schedule to this Act, which
covenant shall be deemed to extend to every
such person’s own acts only, and may be
implied in an assent by a personal
representative in like manner as in a
conveyance by deed.

(2) Where in a conveyance it is expressed that
by direction of a person expressed to direct as
beneficial owner another person conveys, then, for
the purposes of this section, the person giving the
direction, whether he conveys and is expressed to
convey as beneficial owner or not, shall be deemed
to convey and to be expressed to convey as beneficial
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owner the subject-matter so conveyed by his direc-
tion; and a covenant on his part shall be implied
accordingly.

(3) In every conveyance subject to an encum-
brance, there shall be implied a covenant by the
person to whom the property is conveyed with the
person making the conveyance, to pay the moneys or
perform the obligations secured by the encum-
brance, and to perform and observe the covenants
and provisions of the encumbrance and to indemnify
and keep indemnified the person making the con-
veyance in respect of all such moneys, obligations,
covenants and provisions.

(4) Where in a conveyance a person conveying is
not expressed to convey as beneficial owner, or as
settlor, or as trustee, or as mortgagee, or as personal
representative of a deceased person or as manager
of the estate of an incapable person or under an
order of the Court, or by direction of a person as
beneficial owner, no covenant on the part of the
person conveying is, by virfue of this section, implied
in the conveyance,

(5) In this section a conveyance does not include
a demise by way of lease at a rent.

(6) The benefit of a covenant implied by virtue
of this section is annexed and incident to, and goes
with, the estate or interest of the implied cove-
nantee, and is capable of being enforced by every
person in whom that estate or inferest is, for the
whole or any part thereof, from time to time vested.

() A covenant implied by virtue of this section
may be varied or extended by a deed or an assent,
and, as so varied or extended, operates, as far as
may be, in the like manner, and with all the like
incidents, effects and consequences, as if such
variations or extensions were directed in this section
to be implied.

(8) This section applies to conveyances made
after the coming into operation of this Act.
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46. .In the construction of a covenant, or other
provision, implied in a deed by virtue of this Part,

words importing the singular or plural number, or ¢

the masculine gender, shall be read as also importing
the plural or singular number, or as extending to
females, as the case may require.

47. (1) A covenant relating to any land of the
covenantee shall be deemed to be made with the
covenantee and his successors in title and the
persons deriving title under him or them, and has
effect as if those successors and other persons were
expressed.

(2) For the purposes of subsection (1) of this sec-
tion in connection with covenants restrictive of the
user of land, “successors in title” shall be deemed to
include the owners and occupiers for the time being
of the land of the covenantee inftended to be
benefited.

(3) This section applies only to covenants made
after the coming into operation of this Act.

48. (1) Unless a contrary intention is expressed,
a covenant relating to any land of a covenantor or
capable of being bound by him, shall be deemed to
be made by the covenantor on behalf of himself,
his successors in title and the persons deriving title
under him or them, and, has effect as if those
successors and other persons were expressed.

(2) Subsection (1) of this section extends to a
covenant to do some act relating to the land, not-
withstanding that the subject-matter may not be in
existence when the covenant is made.

(3) For the purposes of this section in connection
with covenants restrictive of the user of land “sue-
cessors in title” shall be deemed to ineclude the
owners and occupiers for the time being of the land.

(4) This section applies only to covenants made
after the coming into operation of this Act.
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49. (1) Ii is hereby declared that when the
benefit of a restriction as to the user of or the
building on any land is or has been annexed or
purports to be annexed by any instrument to other
land the benefit shall, unless it is expressly provided
to the contrary, be deemed to be and always to have
been annexed to the whole and to each part of that
other land capable of benefiting from the restriction.

(2) In this section “land” includes land thaf is
under the provisions of the Transfer of Land Act,
1893.

50. Where under a covenant whether express or
implied under this or any other Act more persons
than one are covenantors, the covenant shall uniess
a contrary intention is expressed be deemed to bind
all the covenantors jointly and each of them
severally.

51. (1) A covenant, and a contract under seal, and
a bond or obligation under seal, made with two or
more jointly, to pay money or to make a conveyance,
or to do any other act, to them or for their benefit,
shall be deemed fo include, and shall, by virtue of
this Part, imply, an obligation to do the act to, or for
the benefit of, the survivor or survivors of them, and
to, or for the benefit of, any other person to whom
the right to sue on the covenant, contract, bond or
obligation devolves, and if the covenant, contract,
bond or obligation is made after the coming into
operation of this Act it shall be construed as being
made with each of them.

(2) This section extends to a covenant implied by
virtue of this Part.

(3) This section applies only if and as far as a
contrary intention is not expressed in the covenant,
contract, bond or obligation, and has effect subject
to the covenant, contract, bond or obligation, and
to the provisions thereof.

(4) Except as otherwise expressly provided, this
section applies to a covenant, contract, bond or
obligation made or implied after the coming into
operation of this Act.
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52. (1) Any covenant, whether express or im-
plied, or agreement entered info by a person with
himself and one or more other persons shall be con-
strued and be capable of being enforced in like

manner as if the covenant or agreement had heen ot

entered into with the other person or persons alone.

(2) This section applies to covenants or agree-
ments entered into before or after the coming into
operation of this Act.

PART Vi—MORTGAGES.

53. (1) On a decree, judgment or order absolufe
for foreclosure, the mortgagee shall be deemed to
have taken the property mentioned in the decree,
judgment or order in full satisfaction of the moxrt-

gage debi and his right or equity to bring any ¢

action or to take other proceedings for the recovery
of the mortgage money from the debtor, surety or
other person is extinguished and the right or equity
of the mortgagor to redeem the property is also
extinguished.

(2) In the case of mortgages of land under the
Transfer of Land Act, 1893 “order absolute” includes
an order for foreclosure under the hand of the
registrar when entered in the register book.

(3) Nothing in this section shall be deemed to
disentitle the mortgagee (on such terms and con-
ditions as to the Court seems just) irom obtaining
foreciosure of any other property over which he
holds security by way of mortgage for the mortgage
money or part thereof or from enforcing all or any
rights, powers and remedies expressed or implied
in that mortgage except the right to sue the moré-
gagor or any surety for the mortgagor either for
the mortgage money or on any bill or note given as
security for the morigage money as if this section
had not commenced.

(4) This section has effect notwithstanding any

stipulation to the contrary.
61982—(9)
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54. (1) Where an order for sale is made by the
Court in reference to an equitable mortgage on land
the Court may, in favour of a purchaser, make a
vesting order conveying the land or may appoint a
person to convey the land, or may create and vest in
the mortgagee a legal estate in the land fo enable
him to carry out the sale as the case requires, in like
manner as if the morigage had been made by deed
by way of legal mortgage, but without prejudice to
any encumbrance having priority to the equitable
mortgage unless the encumbrancee consents tc the
sale.

(2) This section applies to equitable mortgages
made or arising before or after the coming into
operation of this Act.

55. (1) A person entitled to redeem mortgaged
property may have a judgment or order for sale
instead of for redemption in an action brought by
him either for redemption alone, or for sale zlone,
or for sale or redemption in the alternative.

(2) In an action, whether for foreclosure, or for
redemption, or for sale, or for the raising and pay-
ment in any manner of morigage money, the Court,
on the request of the mortgagee, or of any person
interested either in the morigage money or in the
right of redemption, and, notwithstanding that—

(a) any other person dissents; or

(b) the mortgagee or any person so interested
does not appear in the action,

and without allowing any time for redemption or
for payment of any mortgage money, may, if it
thinks fit, direct a sale of the mortgaged property,
on such terms, subject to subsection (3) of this sec-
tion, as it thinks fit, including the deposit in Court of
a reasonable sum fixed by the Court to meet the
expenses of sale and to secure performance of the
terms.



1969.] Property Law. [No. 32.

(3) In an action brought by a person interested
in the right of redemption and seeking a sale, the
Court may, on the application of any defendant,
direct the plaintifi to give such security for costs as
the Court thinks fif, and may give the conduct of
the sale to any defendant, and may give such
directions as it thinks fit respecting the costs of the
defendants or any of them,

(4) In any case within this section the Court
may, if it thinks fit, direct a sale without previously
determining the priorities of encumbrancees.

(5) This section applies to actions brought either
tefore or after the coming into operation of this Act.

(6) In this section “mortgaged property” includes
the estate or inferest that a mortgagee would have
had power to convey if the statutory power of sale
were applicable.

(1) For the purpose of this section the Court may,
in favour of a purchasger, make a vesting order con-
veying the mortgaged property, or appoint a person
to do so, subject or not to any encumbrance, as the
Court thinks fit; or, in the case of an equitable
mortgage, may create and vest in the morigagee a
legal estate to enable him {o carry out the sale in
like manner as if the mortgage had been made by
deed by way of legal mortgage.

56. (1) A mortgagor seeking to redeem any one
mortgage is entitled to do so without paying any
money due under any separate mortgage made by
him, or by any person through whom he claims, on
property other than that comprised in the mortgage
that hie seeks to redeem.

(2) This section has effect notwithstanding any
stipulation to the contrary.

(3) This section applies only where the mort-
gages or one of them are or is made after the coming
into operation of this Act.
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Powers of 57. (1) A mortgagee, where the mortgage is made

morisisees: by deed, has, by virtue of this Part, the following

Vietorla act  powers, to the like extent as if they had been in

5101, terms conferred by the mortgage deed, but not
further, namely—

(a) a power, when the mortgage money has
become due, to sell, or to concur with any
other person in selling, the mortgaged pro-
perty, or any part thereof, either subject to
prior charges or not, and either together or
in lots, by public auction or by private con-
tract, and for a sum payable either in one
amount or by instalments, subject to such
conditions respecting title, or evidence of
title, or other mattier, as he, the mortgages,
thinks fif, with power to vary any contract
for sale, and to buy in at an auction, or to
rescind any contract for sale, and to re-sell,
without being answerable for any loss
occasioned thereby, with power fo make
such roads, streets and passages and grant
such easements of right of way or drainage
over the mortgaged property as the circum-
stances may require and he thinks fit; and

(b) a power, at any time after the date of the
mortgage deed, to insure and keep insured
against loss or damage by fire, storm,
tempest and earthguake any building,
or any effects or property of an insurable
nature, whether affixed to the freehold or
not, being or forming part of the property
which or an estate or interest wherein is
mortgaged, and the premiums paid for any
such insurance is a charge on the
mortgaged property or estate or interest, in
addition to the mortgage money, and with
the same priority, and with interest at the
same rate, as the morigage money; and

(¢) where the mortgage is executed after the
coming into operation of this Act a power,
when the mortgage money has become due,
to appoint a receiver of the income of the
mortgaged property, or any part thereof;
or, if the mortgaged property consists of an
interest in income, or of a rentcharge or
an annual or other periodical sum, a



1969.]

Property Low. [No. 32.

receiver of that property or any part
thereof.

(2) Where the mortgage is executed after the
coming into operation of this Act, the power of sale
referred to in subsection (1) of this section, includes
the following powers as incident thereto, namely—

(a)

()

a power fo impose or reserve or make
binding, as far as the law permits, by
covenant, condition or otherwise, on the
unsold part of the mortgaged property or
any part thereof, or on the purchaser and
any property sold, any restriction or
reservation with respect to building on or
other user of land, or with respect to mines
and minerals, or for the purpose of the more
beneficial working thereof, or with respect
to any other thing;

a power to sell the mortgaged property, or
any part thereof, or all or any mines and
minerals apart from the surface—

(i) with or without a grant or reservation
of rights of way, rights of water,
easements, rights and privileges for
or connected with building or other
purposes in relation to the property
remaining in mortgage or any part
thereof or to any property sold; and

(ii) with or without an exception or
reservation of all or any of the mines
and minerals in or under the
mortgaged property, and with or
without a grant or reservation of
powers of working, wayleaves, or
rights of way, rights of water and
drainage and other powers, ease-
ments, rights and privileges for or
connected with mining purposes in
relation to the property remaining
unsold or any part thereof, or to any
property sold; and

(iii) with or without covenants by the
purchaser to expend money on the
Iand sold.
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(3) The provisions of this Part relating to the
foregoing powers, comprised either in this section,
or in any other section regulating the exercise of
those powers, may be varied or extended by the
mortgage deed, and, as so varied or extended, shall,
as far as may be, operate in the like manner and
with all the like ineidents, effects and consequences
as if such variations or extensions were contained in
this Part.

(4} This section applies only if and as far as a
contrary intention is not expressed in the mortgage
deed, and has effect subject to the terms of the
mortgage deed and to the provisions thereof.

58. The provisions of subsection (1) of section
57 of this Act so far as they relate to the power to
appoint a receiver apply to a mortgage registered
under the Transfer of Land Act, 1893 and in
applying those provisions the expression “mortgage
deed” shall be construed as including an instru-
ment of mortgage under that Act.

59. (1) A mortgagee shall not exercise the power
of sale conferred by this Part unless and uniil—

(a) where the mortgage money is not payable
on demand, default has been made in pay-
ment of the mortgage money or part there-
of or in the performance or observance of a
covenant or condition in the mortgage; and

(b) in any case, notice requiring payment of
the mortgage money has been served on the
mortgagor and default has been made in
payment thereof for one month after service
of the notice or for such other period as
may be stipulated in the mortgage.

(2) This section does not apply to a mortgage
that is registered under the provisions of the
Transfer of Land Act, 1893.

60. (1) A mortgagee exercising the power of sale
conferred by this Part has power, by deed, to convey
to and vest in the purchaser the property sold for all
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the estate (including the legal estate) and interest
therein that the original mortgagor had power to
dispose of, freed from all estates, interests and rights
to which the mortgage has priority, but subject to
all estates, interests and rights that have priority to
the mortgage.

(2) Where a conveyance is made in exercise of the
power of sale conferred by this Part, or any corre-
sponding previous enactment, the title of the
purchaser is not impeachable on the ground—

(a) that no case had arisen to authorise the
sale; or

(b) that due notice was not given to the mort-
gagor; or

(c) that the power was otherwise improperly
or irregularly exercised,

and a purchaser shall not, either before or on con-
veyance, be concerned to see or inquire whether a
case has arisen to authorise the sale, or due notice
has been given, or the power is otherwise properly
and regularly exercised; but any person damnified
by an unauthorised, or improper, or irregular
exercise of the power has his remedy in damages
against the person exercising the power.

(3) A conveyance on sale by a mortgagee, made
after the coming into operation of this Act, shall
be deemed to have been made in exercise of the
power of sale conierred by this Part unless a
confrary intention appears.

61. The money that is in fact received by the Application
mortgagee, arising from the sale, after discharge of o fle.
prior encumbrances to which the sale is not made Sfiors act
subject (if any) shall be held by him in trust to be Y5&*

applied by him—

(a) firstly, in payment of all costs, charges and
expenses properly incurred by him as
incident to the sale or any attempted sale,
or otherwise; and
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(b) secondly, in discharge of the mortgage
money, interest and costs, and other money
(if any) due under the mortgage,

and the residue of the money so received shall be
paid to the person entitled to the mortgaged
property, or authorised to give receipts for the
proceeds of the sale thereof.

62. (1) The power of sale conierred by this Part
may be exercised by any person for the time being
entitled to receive and give a discharge for the mort-
gage money.

(2) The power of sale conferred by this Part
does not affect the right of foreclosure.

(3) The mortgagee is not answerable for any
involuntary loss happening in or about the
exercise or execution of the power of sale conferred
by this Part, or of any trust connected therewith, or
of any power or provision contained in the mortgage
deed.

(4) At any time after the power of sale conferred
by this Part has become exercisable, the person
entitled to exercise the power may demand and
recover from any person, other than a person having
in the morigaged property an estate, interest or
right in priority to the mortgage, all the deeds and
documents relating to the property, or to the title
thereto, that a purchaser under the power of sale
would be entitled to demand and recover from him.

63. (1) The receipt in writing of a mortgagee is
a sufiicient discharge for any money arising under
the power of sale conferred by this Part, or for any
money or securities comprised in his mortgage, or
arising thereunder; and a person paying or trans-
ferring the money or securities to the mortgagee
shall not be concerned to inquire whether any money
remains due under the mortgage or as to the
application of the money or securities so paid or
transferred.
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(2) Money received by a mortgagee under his
mortgage or from the proceeds of securities
comprised in his mortgage shall be applied in like
manner as in this Part directed respecting money
received by him arising from a sale under the power
of sale conierred by this Part, except that the costs,
charges and expenses payable shall include the
costs, charges and expenses properly incurred of
recovering and receiving the money or securities,
and of conversion of securities into money, instead
of those incident to sale.

64. (1) The amount of an insurance effected by
a mortgageee against loss or damage by fire under
the power in that behalf conferred by this Part shall

261
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not exceed the amount specified in the mortgage ro. g3

deed, or, if no amount is therein specified, the full
insurable value of the buildings upon the mortgaged
land or the amount owing to the mortgagee in
respect of the mortgage.

(2) An insurance shall not, under the power
conferred by this Part, be effected by a mortgagee
in any of the following cases, namely—

(a) where there is a declaration in the
mortgage deed that no insurance is
required;

(b) where an insurance is kept up by or on
behalf of the mortgagor in accordance with
the mortgage deed;

(¢) where the mortgage deed contains no
stipulation respecting insurance, and an
insurance is kept up by or on behalf of the
mortgagor with the consent of the
mortgagee to the amount to which the
mortgagee is by this Part authorised fto
insure.

(3) Al money received on an insurance of
mortgaged property against loss or damage by fire
or otherwise effected under this Part or on an
insurance for the mainfenance of which the
mortgagor is liable under the mortgage deed, shall,

8. 108,
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unless the mortgage deed otherwise provides, be
applied by the mortgagor in making good the loss
or damage in respect of which the money is received.

65. (1) A mortgagee entitled to appoint a
receiver under the power in that behalf conferred by
this Part shall not appoint a receiver until he has
become entitled to exercise the power of sale
conferred by this Part, or by the Transfer of Land
Act, 1893, but may then, by writing under his hand,
appoint such person as he thinks fit to be receiver.

(2) A receiver appointed under the powers con-
ferred by this Part, shall be deemed to be the agent
of the mortgagor; and the mortgagor is solely
responsible for the receiver’s acts or defaults unless
the mortgage deed otherwise provides.

(3) The receiver has power to demand and recover
all the income of which he is appointed receiver, by
action or otherwise, in the name either of the
mortgagor or of the mortgagee, to the full exfent
of the estate or interest that the mortgagor could
dispose of, and to give effectual receipts accordingly
for the income, and to exercise any powers that may
have been delegated to him by the mortgagee pur-
suant to this Part.

(4) A person paying money to the receiver shall
not be concerned to inquire whether any case has
happened to authorise the receiver to act.

(5) The receiver may be removed, and a new
receiver may be appointed, from time to time by the
mortgagee by writing under his hand.

(6) The receiver is for his remuneration, and in
satisfaction of all costs, charges and expenses
incurred by him as receiver, entitled to retain out
of any money received by him, a commission at
such rate, not exceeding five per centum on the
gross amount of all money received, as is specified
in his appointment, and if no rate is so specified,
then at the rate of five per centum on that gross
amount, or at such higher rate as the Court thinks
fit to allow, on application made by him for that
purpose.
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(7) The receiver shall, if so directed in writing by
the mortgagee, insure to the extent (if any) to which
the mortgagee might have insured and keep insured
against loss or damage by fire, storm, tempest and
earthquake, out of the money received by him, any
building, effects or property comprised in the
mortgage, whether aflixed to the freehold or not,
being of an insurable nature.

66. Subiject to the provisions of this Part as to the
application of insurance money, the receiver shall
apply all money received by him as follows,
namely—

(a) in discharge of all rents, taxes, rates and
outgoings whatever affecting the mort-
gaged property;

(b) in keeping down all annual sums or other
payments, and the interest on all principal
sums, having priority to the mortgage in
right whereof he is receiver;

(¢) in payment of his commission, and of the
premiums on fire, life or other insurances
(if any) properly payable under the mort-
gage deed or under this Part, and the cost
of executing necessary or proper repairs
directed in writing by the mortgagee;

(d) in payment of the interest accruing due in
respect of any principal sum due under the
mortgage; and

(e) in or towards discharge of the principal
money if so directed in writing by the
mortgagee,

and shall pay the residue (if any) of the money
received by him to the person who, but for the
possession of the receiver, would have been
entitled to receive the income of which he is
appointed receiver, or who is otherwise entitled to
the mortgaged property.

67. (1) Where—

{a) in a mortgage, or an obligation for payment
of money, or a transfer of a mortgage or of
such an obligation, the sum, or any part of
the sum, advanced or owing is expressed to
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be advanced by or owing to more persons

than one out of money, or as money, belong-

to them on a joint account; or

(b) a mortgage, or such an obligation, or such

a transfer is made to more persons than one,

jointly and not in shares,
the mortgage money, or other money or money’s
worth, for the time being due to those persons on the
mortgage or obligation, shall, as between them and
the mortgagor or obligor, be deemed to be and
remain money or money’s worth belonging to those
persons on a joint account; and the receipt in
writing of the survivors or last survivor of them, or
of the personal representative of the last survivor
is a complefe discharge for all money or money’s
worth for the time being due, notwithstanding any
notice to the payer of a severance of the joint
account,

(2) This section applies if and so far as a contrary
intention is not expressed in the mortgage, obliga-
tion or transfer, and has effect subject to the terms
of the mortgage, obligation, or transfer, and to the
provisions thereot.

(3) This section applies to any mortgage, obliga-
tion or transfer made after the coming into opera-
tion of this Act.

(4) In the case of mortgages under the Transfer
of Land Act, 1893 this section applies subject to the
provisions of that Act relating to the  entry of
survivorship and the registration of a discharge.

68. (1) Where a mortgage has been discharged,
released or postponed as to the whole or any part of
the mortgaged property a person dealing in good
faith with the mortgagee or with the mortgaged
property, shall not be concerned with any trust at
any time affecting the mortgage money or the in-
come thereof, whether or not he has notice of the
trust, and may assume unless the contrary is
expressly stated in the instruments relating to the
mortgage,

(a) that the mortgagees (if more than one) are
or were entitled to the mortgage money on
a joint account; and



1969.] Property Law. [No. 32.

(b) that the mortgagee has or had power to
give valid receipts for the purchase money
or mortgage money and the income thereoi
(including any arrears of interest) and to
release or postpone the priority of the mort-
gage debt or any part thereof or to deal
with the same or the mortgaged property
or any part thereof,

without investigating the equitable title to the mort-
gage debt or the appointment or discharge of
trustees in reference thereto.

(2) This section applies to mortgages made
before or after the date of the coming into operation
of this Act, but only with respect to dealings effected
after that date.

(3) This section does not affect the liability of
any person in whom the mortgage debt is vested for
the purposes of any trust to give effect to that trust.

PART VIlL—LEASES AND TENANCIES,

69. The provisions of this Part apply to leases and
sub-leases of land under the Transfer of Land Act,
1893, notwithstanding anything contained in that
Act, and for the purposes of this Part “lease” in-
cludes so far as circumstances will admit any instru-
ment of letting whether under seal or not.

70. A lessee shall not be prejudiced or damaged
by payment of any rent to any grantor, transferor
or assignor of any reversion or by breach of any con-
dition for non payment of rent before notice is given
to him by the grantee, transferee or assignee to
whom the grant, transfer or assignment is made by
the grantor, transferor or assignor.

71. No tenancy from year to year is implied by
payment of rent.
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72. (1) Without prejudice to any other lawiul
mode of termination available or to any express
agreement by the parties to a periodic tenancy or
tenancy of uncertain duration as to its termination,
a periodic tenancy or a tenancy of uncertain
duration may bhe terminated by one month’s written
notice by either party thereto to the other expiring
at any time whether at the end of a rent period or
noft.

(2) Notwithstanding anything in this section any
mode of termination of a periodic tenancy or a
tenancy of uncertain duration that was lawful before
the date of the coming into operation of this Act
whether by shorter notice than that provided for
by subsection (1) of this section or otherwise is as
effectual as if this Act had not come into operation.

73. (1) Where any actual waiver by a lessor or
the persons deriving title under him, of the benefit
of any covenant or condition in any lease, is proved
to have taken place in any particular instance, the
waiver shall not be deemed to extend to any instance,
or to any breach of covenant or condition except that
to which the waiver specially relates, nor operate as
a general walver of the benefit of the covenant or
condition.

(2) Subsection (1) of this section applies unless
a contrary intention appears and shall extend to
waivers effected after the coming into operation of
this Act.

(3) After the giving of a notice to quit accepiance
of rent expressed to be without prejudice to the
notice does not operate as a waiver of the notice or
revive or create a tenancy.

74. (1) The dectrine of interesse termini is
abolished.

(2) Asfrom the date of the coming into operation
of this Act all terms of years absolute are, whether
the interest is created before or after that date,
capable of taking effect at law or in equity, accord-
ing to the estate, interest or powers of the grantor,
from the date fixed for commencement of the term,
without actual entry.
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(3) A term, at a rent or granted in consideration
of a fine, limited after the date of the coming into
operation of this Act to take effect more than
twenty-one years from the date of the instrument
purporting to create it, is void, and any contract
made after that date to create such a term is like-
wise void; but this subsection does not apply to any
term taking effect under a settlement, or created
out of an interest under a settlement, or under a
power for mortgage, indemnity or other Ilike
purposes.

(4) Nothing in subsections (1) and (2) of this
section prejudicially affects the right of any person
to recover any rent or to enforce or take advantage
of any covenants or conditions, or, as respects terms
or interests created before the coming info operation
of this Act, operates to vary any statutory or other
obligations imposed in respect of those terms or
inferests.

(9) Nothing in this Part affects the rule of law
that a legal term, whether or not being a mortgage
term, may be created to take effect in reversion
expectant on a longer term and that rule is hereby
confirmed.

75. (1) Where a reversion expectant on a lease EfSctof
of land is surrendered or merged, the estate or in- mentor
terest which as against the lessee for the time being
confers the next vested right to the land, shall be
deemed the reversion for the purpose of preserving
the same incidents and obligations as would have
affected the original reversion had there heen no
surrender or merger thereof.
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(2) This section shall apply to surrenders or mer-
gers effected after the coming into operation of this
Act.

76. (1) Notwithstanding— e
conditions
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every condition or right of re-entry, and every other
condition contained in the lease, shall be appor-
tioned, and shall remain annexed to the severed
parts of the reversionary estate as severed, and shall
be in force with respect to the term whereon each
several part is reversionary, or the term in the part
of the land as to which the term has not been sur-
rendered, or has not been avoided or has not other-
wise ceased, in like manner as if the land comprised
in each severed part, or the land as to which the
term remains subsisting, as the case may be, had
alone originally been comprised in the lease.

(2) In this section “right of re-entry” includes a
right to determine fhe lease by notice to quit or
otherwise; but where the notice is served by a person
entitled to a severed part of the reversion so that it
extends to part only of the land demised, the lessee
may within one month determine the lease in regard
to the rest of the land by giving to the owner of the
reversionary estate therein a counter notice expiring
at the same time as the original notice.

77. (1) Rent reserved by a lease, and the benefit
of every covenant or provision contained in the lease,
having reference to the subject-matter thereof, and
on the lessee’s part to be observed or performed, and
every condition of re-entry and other condition con-
tained, shall be annexed and incident to and shall go
with the reversionary estate in the land, or in any
part thereof, immediately expectant on the term
granted by the lease, notwithstanding severance
of that reversionary estate, and without prejudice
to any liability affecting a covenantor or his estate.

(2) Any rent, covenant or provision referred to in
subsection (1) of this section is capable of being
recovered, received, enforced and taken advantage
of, by the person from time to time entitled, subject
to the term, to the income of the whole or of any
part as the case may require, of the land leased.

(3) Where that person becomes entitled by
conveyance or otherwise, the renf, covenant or
provision referred to in subsection (1) of this section
may be recovered, received, enforced or taken
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advantage of by him notwithstanding that he
becomes so entitled after the condifion of re-entry
or forfeiture has become enforceable, but this sub-
section does not render enforceable any condition
of re-entry or other condition waived or released
before that person becomes so entitled.

(4) This section applies to leases made before or
after the date of the coming into operation of this
Act, but does not affect the operation of—

(a) any severance of the reversionary estate;
or

(b) any acquisition by conveyance or otherwise
of the right to receive or enforce any rent,
covenant or provision, effected before that
date.

78. (1) The obligation under a condition or of a
covenant entered into by a lessor with reference to
the subject-matter of the lease shall, if and as far as
the lessor has power to bind the reversionary estate
immediately expectant on the term granted by the
lease, be annexed and incident to and shall go with
that reversionary estate, or the several parts thereof,
notwithstanding severance of that reversionary
estate, and may be taken advantage of and eniorced
by the person in whom the term is from to time
vested by conveyance, devolution in law, or other-
wise; and if and as far as the lessor has power to bind
the person from time to time entitled to that
reversionary estate, that obligation may be taken
advantage of and enforced against any person so
entitled.

(2) This section applies to leases made before or
after the date of the coming into operation of this
Act but not to any severance of the reversionary
estate which was effected before that date.

(3) This section takes efiect without prejudice to
any liability affecting a covenantor or his estate.
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79. (1) Where a licence is granted to a lessee to
do any act, the licence, unless otherwise expressed,
extends only—

(a) to the permission actually given thereby;

(b) to the specific breach of any provision or
covenant specified in the licence; or

(¢) to any other matter so specified and
authorised thereby,

and the licence does not prevent any proceeding for
any subsequent breach unless otherwise so specified.

(2) Notwithstanding any such licence—

(a) all rights under covenants and powers of
re-entry contained in the lease remain in
full force and are available as against any
subsequent breach of covenant, condition
or other matter not specifically authorised
or waived, in the same manner as if no
licence had been granted; and

(b) the condition or right of entry remains in
force in all respects as if the licence had not
been granted, except in respect of the
particular matter authorised to be done.

(3) Where in any lease there is a power or
condition of re-entry on the lessee assigning, sub-
letting or doing any other specified act without a
licence, and a licence is granted—

(a) to any one of two or more lessees to do any
act, or to deal with his share or interest; or

(b) to any lessee, or to any one of two or more
lessees, to assign or underlet part only of
the property, or to do any act in respect of
part only of the property,

the licence does not operate to extinguish the right
of entry in case of any breach of covenant or
condition by the co-lessees of the other shares or
interests in the property, or by the lessee or lessees
of the rest of the property, as the case may be, in
¥espect of those shares or interests or ~:maining
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property, but the right of entry remains in force in
respect of the shares, interests or property not the
subject of the licence.

(4) This section applies to licences granted after
the coming into operation of this Act.

30. (1) In every lease containing a covenant,
condition or agreement against assigning, under-
letting or parting with the possession, or disposing
of the land or property leased without licence or
consent, that covenantg, condition or agreement
shall, unless the lease contains an express provision
to the conirary, be deemed to be subject to a
condition to the effect that the consent shall not be
unreasonably withhkeld and that no fine or sum of
money in the nature of a fine shall be payable for or
in respect of the licence or consent, but the last
mentioned condition does not preclude the right to
require the payment of a reasonable sum in respect
of any legal or other expense incurred in relation to
the licence or consent.

(2) In any instrument executed before or after
the coming into operation of this Act a reference
to section 4 of the Landlord and Tenant Act, 1012
shall be read and construed as a reference to this
section.

81. (1) A right of re-entry or forfeiture under
any provision or stipulation in a lease for a breach of
any covenant or condition in the lease is not
enforceable, by action or otherwise, unless and until
the lessor serves on the lessee a notice—

(a) specifying the particular Dbreach
complained of;

(b) where the breach is capable of remedy,
requiring the lessee to remedy the breach;
and

(e) in any case, requiring the lessee to make
compensation in money for the breach,

and the lessee fails, within a reasonable time after
the service of the notice on him, to remedy the
breach, if it is capable of remedy, and to make
reasonable compensation in money, to the
satisfaction of the lessor, for the breach.
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(2) Where a lessor is proceeding, by action or
otherwise, to enforce or has enforced without the
ald of the Court such a right of re-eniry or for-
feiture, the lessee may, in the lessor’s action (if
any) or in any action brought by himself apply to
the Court for relief, and the Court—

(a) may grant or refuse relief, as the Court
having regard to the proceedings and con-
duct of the parties under the ioregoing
provisions of this section, and to all the
other circumstances thinks fit; and

(b) in case of relief may grant it on such terms
(if any) as to costs, expenses, damages,
compensation, penalty or otherwise, includ-
ing the granting of an injunction to restrain
any like breach in the future, as the Court
in the circumsfances of each case, thinks
fit.

(3) (a) A lessor is entitled to recover as a debt
due to him from a lessee and in addifion to damages
(if any), all reasonable costs and expenses properly
incurred by the lessor in the employment of a
solicitor and surveyor or valuer, or otherwise, in
reference to any breach giving rise to a right of
re-entry or forfeiture that, at the request of the
lessee, is waived by the lessor, or from which the
lessee is relieved, under the provisions of this Part
either by the Court or by the operation of subsection
(1) of this section.

(b) The lessor is so entitled to recover whether
the lessee has or has not rendered forfeiture unen-
forceable against him under that subsection.

(4) Where a lessor is proceeding by action or
otherwise to enforce or has enforced a right of
re-entry or forfeifure-—

(a) under any convenant, provision or stipula-
tion in a lease; or
(b) for non payment of rent,

the Courf may, on application by any person claim-
ing as under-lessee any estate or interest in the
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property comprised in the lease or any part thereof,
either in the lessor’s action, if any, or in any action
brought by that person for that purpose, make an
order vesting for the whole term of the lease or any
less term, the property comprised in the lease or any
part thereof in any person entitled as under-lessee
to any estate or inferest in the property, upon such
conditfions,

(c) as to execution of any deed or other docu-
ment;

(d) payment of rent, costs, expenses, damages,
compensation or giving security or other-
wise,

as the Court in the circumstances of each case
thinks fit, but in no case is the under-lessee entitled
to require a lease to be granted to him for any longer
term than he had under his original sub-lease.

(5) For the purposes of this section except so far
as is otherwise provided,

(a) “lease” includes an original or derivative
under-lease; an agreement for a lease where
the lessee has become entitled to have his
lease granted, and a grant securing a rent
by condition;

(b) “lessee” includes an original or derivative
under-lessee, and the persons deriving title
under a lessee, and a grantee under any
grant securing a rent by condition and the
persons deriving title under him,;

(¢) “lessor” includes an original or derivative
under-lessor, and the persons deriving title
under a lessor, a person making a grant
securing a rent by condition and the per-
sons deriving title under him,;

(d) “under-lease” includes an agreement for
ahn under-lease where the under-lessee has
become entfitled to have his under-lease
granted;

(e) “under-lessee” includes any person deriv-
ing title under an under-lessee.
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(6) This section applies although the condition
or stipulation under which the right of re-entry or
forfeiture accrues is inserted in the lease in pur-
suance of the directions of any Act.

(7) For the purposes of this section a lease
limited to continue as long only as the lessee
abstains from committing a breach of covenant is
and takes effect as a Iease to continue for any longer
term for which it could subsist, but determinable
by a condition for re-entry on the breach.

(8) This section does not extend—

(a) to a covenant or condition against
assigning, underletting, parting with the
possession or disposing of the land leased;

(b) to a condition for forfeiture on the bank-
ruptey of the lessee or on taking in execu-
tion of the lessee’s interest; or

(¢) in the case of a lease of any licensed
premises as defined in the Licensing Act,
1911, to a covenant not to do or omit any
act or thing by which the licence granted in
respect thereof, may be forfeited.

(9) This section does not except as otherwise
mentioned, affect the law relating to re-entry or
forfeiture or relief in case of non payment of rent.

(10) This section has effect notwithstanding any
stipulation to the conftrary.

Certaln 82. No assignment or underletting—

assighments
not tobe

deermed o (a) by the official assignee of a bankrupt,
(b) by the liquidator of a company (except in
the case of a member’s voluntary winding
up);

(¢) by the sheriff or bailiff under an execution;
or
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(d) by a personal representative pursuant to a
bequest in a will,

shall be deemed a breach of a covenant, condition
or agreement against assigning, underletting, part-
ing with possession or disposing of the land leased
unless the contrary is expressly declared in the lease.

83. (1) A lease not being a lease registered under
the Transfer of Land Act, 1893, may be surrendered
with a view to the acceplfance of a new lease in place
thereof, without a surrender of any under-lease
derived out of the lease so surrendered.

(2) A new lease may be granted and accepted, in
place of a lease so surrendered, without a surrender
of an under-lease as provided in subsection (1) of
this section, and the new lease operates as if all
under-leases derived out of the surrendered lease
had been surrendered before the surrender of that
lease was effected.

(3) 'The lessee under the new lease and any person
deriving title under him is entifled to the same
rights and remedies in respect of the rent reserved
by and the covenants, agreements and conditions
contained in any under-lease as if the original lease
had not been surrendered but was or remained
vested in him.

(4) Each under-lessee and any person deriving
title under him is entitled to hold and enjoy the
land comprised in his under-lease (subject to the
payment of any rent reserved by and to the obser-
vance of the covenants, agreements and conditions
contained in the under-lease) as if the lease out of
which the under-lease was derived had not been
surrendered.

(5) The lessor granting the new lease and any
person deriving title under him is entitled to the
same remedies by entry in and upon the land com-
prised in any such under-lease for rent reserved by
or for breach of any covenant, agreement or condi-
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tion contained in the new lease (so far only as the
rents reserved by or the covenants, agreements or
conditions contained in the new lease do not exceed
or impose greater burdens than those reserved by
or contained in the original lease out of which the
under-lease is derived) as he would have had—

(a) if the original lease had remained on foot;
or

(b) if a new under-lease derived out of the new
lease had been granted to the under-lessee
or a person deriving title under him,

as the case may require.

(6) This section does not affect the powers of the
Court to give relief against forfeiture.

PART VIII.-POWERS OF ATTORNEY,

84, (1) The donee of a power of attorney may
execute or do any assurance, instrument, or thing
in and with his own name and signature and his
own seal (where sealing is required) by the
authority of the donor of the power.

(2) Every assurance, instrumenti and thing so
executed and done shall be gs effectual in law to
all intents as if it had been executed or done by the
donee of the power in the name and with the
signature and seal of the donor thereof.

(3) This section applies to powers of attorney
created by instruments executed either before or
after the coming into operation of this Act.

85. (1) Subject to any stipulation to the
contrary contained in the instrument creating a
power of attorney, the power, so far as concerns any
act or thing done or suffered thereunder in good
faith, operates and continues in force until notice
of the death of the donor of the power or until notice
of other revocation thereof has been received by the
donee of the power.
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(2) Every act or thing within the scope of the
power done or suffered in good faith by the donee
of the power after the death of the donor of the
power or other revocation referred to in subsection
(1) of this section, and before notice thereof has
been received by him, is effectual in all respects as if
that death or other revocation had not happened
or been made.

(3) A statutory declaration by the donee of a
power under the power of attorney to the effect that
he has not received any notice or information of the
revocation of the power of attorney by death or
otherwise is, if made immediately before or if made
after any such act as is mentioned in subsection (2)
of this section, conclusive proof of the non-
revocation at the time when the act was done or
suffered in favour of all persons dealing with the
donee of the power in good faith and for valuable
consideration without notice of the death of the
donor of the power or other revocation of the power
of attorney.

(4) Where the donee of the power is & corporation
aggregate the statutory declaration is sufficient if—

(a) it is made by any director, manager, or
secretary of the corporation or by any officer
thereof discharging the functions usually
appertaining to any of those offices or by
any officer of the corporation appointed
for that purpose either generally or in the
particular instance by the board of
directors, council or other governing body
by resolution or otherwise; and

(b) it is to the effect that to the best of the
declarant’s knowledge and belief neither
the donee of the power nor any servant or
agent of the donee of the power has received
any such notice or information as is men-
tioned in subsection (3) of this section.

(5) Where the statufory declaration referred to
in subsection (4) of this section contains a state-
ment that the declarant is a director, manager, or
secretary of the corporation or is an officer of the
corporation discharging the {functions usually
appertaining to any of those offices or is an officer



Irrevocable
power of
attorney for
value.

Power of
attorney
made
irrevocable
for fixed
time.

No. 32.] Property Law. [1969.

of the corporation appointed for the purpose of
making the declaration, that statement is conclusive
evidence in favour of the persons mentioned in
subsection (3) of this section.

(6) This section applies to powers of attorney
created by instruments executed in or out of the
State and whether executed before or after the
coming into operation of this Act.

(7) Nothing in this section prejudices or affects
the operation of section 143 of the Transfer of Land
Act, 1893.

86. (1) Where a power of attorney given for
valuable consideration (whether executed in or out
of the State) is in the instrument creating the
power expressed to be irrevocable, then, in favour of
a purchaser—

(a) the power shall not be revoked at any time,
either by anything done by the donor of
the power without the concurrence of the
donee, or by the death, mental incapacity
or bankruptey of the donor; and

(b) any act done at any time by the donee of
the power in pursuance of the power is as
valid as if anything done by the donor
without the concurrence of the donee, or the
death, mental incapacity or bankruptey of
the donor, had not been done or had not
happened; and

(¢) neither the donee of the power nor the
purchaser shall at any time be prejudicially
affected by notice of anything done by the
donor without the concurrence of the
donee, or of the death, mental incapacity, or
bankruptcy of the donor.

(2) This section applies fo powers of atlorney
created by instruments executed either before or
after the coming into operation of this Act.

87. (1) Where a power of attorney (whether
executed in or out of the State, and whether given
for valuable consideration or not) is in the
instrument creating the power expressed to be
irrevocable for a fixed time therein specified, not
exceeding two years from the dafe of the instrument,
then, in favour of a purchaser—
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(a) the power shall not be revoked for and
during that fixed time, either by anything
done by the donor of the power without the
concurrence of the donee of the power, or
by the death, mental incapacity or bank-
ruptey of the donor; and

(b) any act done within that fixed time by the
donee of the power in pursuance of the
power shall be as valid as if anything done
by the donor of the power without the
concurrence of the donee, or the death,
mental incapacity or bankruptcy of the
donor had not been done or had not
happened; and

(c) neither the donee of the power nor the
purchaser shall at any time be prejudicially
affected by notice, either during or affer
that fixed time, of anything done by the
donor of the power during fthat fixed time
without the concurrence of the donee, or of
the death, mental incapacity or bank-
ruptey of the donor within that fixed time.

(2) This section applies to powers of attorney
created by instruments executed either before or
after the coming into operation of this Act.

88. (1) The provisions of this Part of this Act
apply with the necessary modifications with respect
to any power of attorney executed by any corpora-
tion to the same extent as if the corporation were

an individual and the dissolution of the corporation ™

(however occurring) were the death of that indivi-
dual within the meaning of this Part of this Act.

(2) The provisions of subsection (1) of this sec-
tion are in addition to and not in derogation of the
provisions of section 35 of the Companies Act, 1961.

(3) The provisions of subsection (1) of this sec-
tion do not apply to a corporation that is dissolved
before the date of the coming into operation of this
Act, but do apply to powers of attorney created by
instruments executed either before or aiter that date.

Application
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PART IX.-—VOIDABLE DISPOSITIONS.

89. (1) Except as provided in this section, every
alienation of property made, whether before or affer
the coming into operation of this Act, with intent
to defraud creditors is voidable, at the instance of
any person thereby prejudiced.

(2) This section does not affect the law of bank-
ruptcy for the time being in force.

(3) This section does not extend to any estate or
interest in property alienated for valuable considera-
tion and in good faith or upon good consideration
and in good faith to any person not having, at the
time of the alienation, notice of the intent to defraud
creditors.

9¢. Every voluntary disposition of land made with
intent to defraud a subsequent purchaser is voidable
at the instance of that purchaser.

91. For the purposes of section 90 of this Act, no
voluntary disposition, whenever made, shall be
deemed to have been made with intent to defraud
by reason only that a subsequent disposition for
valuable consideration was made.

82. (1) No acquisition made in good faith, with-
out fraud or unfair dealing, of any reversionary
interest in real or personal property, for money or
money’s worth, is liable to be opened or set aside
merely on the ground of under value,

(2) In this section “reversionary interest” in-
cludes an expectancy or possibility.

(3) This section does not affeet the jurisdiction
of the court to set aside or modify unconscionable
bargains.

PART X—POWERS OF APPOINTMENT.

93. A person to whom any power, whether coupled
with an interest or not, is given may by deed dis-
claim, release or contract not to exercise the power,
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and after the disclaimer, release or contract is not
capable of exercising or joining in the exercise of the
power,

94. On such disclaimer, release or contract as is
referred to in section 93 of this Act being effected,
the power may be exercised by the other person or
persons or the survivor or survivors of the other per-
sons to whom the power is given unless the contrary
is expressed in the instrument creating the power.

95. (1) An instrument purporting to exercise a
power of appointment over property, that, in default
of and subject to any appointment, is held in trust
for a class or number of persons of whom the
appointee is one, is not, except as provided in sub-
section (2) of this section, void on the ground of
fraud on the power as against a purchaser in good
faith.

(2) If the interest appointed exceeds, in amount
or value, the inferest in that property to which im-
mediately before the execution of the instrument
the appointee was presumptively entitled under the
trust in default of appointment, having regard to
any advances made in his favour and to any hotch-
pot provision, the protection afiorded by this section
to a purchaser does not extend to such excess.

(3) In this section “a purchaser in good faith”
means a person dealing with an appointee of the age
of not legs than twenty-five years for valuable con-
sideration in money or money’s worth, and without
notice of the fraud, or of any circumstances from
which, if reasonable inquiries had been made, the
fraud might have been discovered.

(4) Persons deriving title under any purchaser
entitled to the benefif of this section is entitled to
the like benefit.

(5) This section applies only to dealings effected
after the coming into operation of this Act.
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96. (1) An appointment made in exercise of a
power to appoint any property among two or more
objects is not invalid on the ground that—

(a) an unsubstantial, illusory or nominal share
only is appointed to or left unappointed to
devolve upon any one or more of the
objects of the power; or

(b) any object of the power is thereby alto-
gether excluded—

but the appointment is valid notwithstanding that
any one or more of the objects is not thereby, or in
default of appointment, to take any share in the

property.

(2) This section does not affect any provision in
the instrument creating the power that declares the
amount of any share from which any object of the
power is not to he excluded.

(3) This section applies to any appointment made
before or after the coming into operation of this
Act.

97. (1) A deed executed in the manner in which
a deed is required to be executed by this Act, so far
as respects the execution and attestation thereof, is
a valid execution of a power of appointment by deed
or by any instrument in writing, not testamentary,
notwithstanding that it is expressly required that a
deed or instrument in writing, made in exercise of
the power, is to be executed or attested with some
additional or other form of execution or atfestation
or sclemnity.

(2) This section does not operate to defeat any
direction in the instrument creating the power
that—

(a) the consent of any particular person is to
be necessary to a valid execution;

(b) in order to give validity to any appoint-
ment, any act is to be performed having no
relation to the mode of executing and
attesting the instrument.
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(3) This section does not prevent the donee of a
power irom executing it in accordance with the
power by writing, or otherwise than by an instru-
ment executed and attested as a deed, and if a power
is so executed this section does not apply.

(4) This section shall apply to appointments hy
deed made after the coming into operation of this
Act.

98. This Part applies to powers created or arising
either before or affer the coming into operation of
this Act.

PART XI—PERPETUITIES AND ACCUMULATIONS,

99. (1) Except where otherwise expressly pro-
vided in this Part, this Part—
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(a) insofar as it applies to wills, applies only to s

the wills of testators dying after the sixth
day of December, nineteen hundred and
sixty-two; and

(b) insofar as it applies to instruments other
than wills, applies only to instruments
executed after that date.

(2) This Part binds the Crown.

190. In this Parf, unless the contexi otherwise
reguires—

“Court” means the Supreme Court or a judge;

“decision of the Court” includes the decision of
a courf hearing an appeal from the Court;

“instrument” includes a will and also includes
an instrument, testamentary or otherwise,
exercising a power of appointment, whether
general or special, even if the power were
created before this Part comes into opera-
tion; but does not include an Act of
Parliament;
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“limitation” includes any provision in an instru-
ment by which any property, or any interest
in any property, or any right, power,
authority or discretion in or over or in
connection with any property, is or purports
to be devised or bequeathed fo, or created
for, or given or granted or appointed to or
conferred upon, or oftherwise limited fo,
any person or purpose, and whether sub-
ject to a condition, precedent or subsequent,
or not;

“property” includes any thing in action, and
any interest in real or personal property;

“trust” and “trustee” have the same meaning
as in the Trustees Act, 1962;

“will” includes a codicil.

101, In determining whether any lmitation is
invalid as infringing the rule against perpetuities,
the perpetuity period is, for the purposes of that
rule, such period of years not exceeding eighty
as may Dbe specified in the instrument
creating that limitation or, if mno such period
of years is specified, the period that is applicable
under the rule at law.

102, (1) This section applies whenever, in
determining whether any limitation is invalid as
infringing the rule against perpetuities, or in deter-
mining the right of any persons to put an end to
a trust or accumulation, or generally in the manage-
ment or administration of any trust, estate or fund,
or for any purposes relating to the disposition,
transmission or devolution of property, it becomes
relevant to enquire whether any person is or at
a relevant date was or will be capable of procreating
or bearing a child.

(2) Where this section applies, there is a pre-
sumption, rebuttable by sufficient evidence to the
contrary tendered at the time at which the matter
falls for decision (but not subsequently), that—

(a) a woman who has attained the age of fifty-
five years is incapable of bearing a child;
and
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(b) a male or female who has not attained the
age of twelve years is incapable of
procreating or bearing a child.

(3) Where this section applies, medical evidence
that a male or female of any age is or at a relevant
date was or will be incapable of procreating or
bearing a child is admissible in proceedings in order
to establish that incapacity, and the Court may
accept any such evidence of a high degree of
improbability of procreating or child-bearing as it
thinks proper as establishing the incapacity.

(4) Any decision of the Court, in which any such
presumption as is mentioned in subsection (2) of
this section is applied or in which any such evidence
as is mentioned in subsection (3) of this section is
accepted remains effecfive noftwithstanding the
subsequent birth of a child; buf if a limitation,
that is not itself invalid as infringing the rule
against perpetuities, confers upon that child or his
spouse, or upon his issue or the spouse of any of
his issue, a right to any property, that right
(including any right to follow or trace the property)
is not affected by the decision of the Court.

103. (1) A limitation shall not be declared or

treated as invalid, as infringing the rule against o

perpetuities, unless and until it is certain that the
interest that it creates cannot vest within the
perpetuity period or, if the limitation creates or
confers a general power of appointment over or in
connection with property, that the power cannot
become exercisable within the perpetuity period,
but if the power becomes exercisable, within that
period, it is valid.

(2) Where a limitation creates a power exercis-
able over or in connection with any property,
whether that power be a special power of appoint-
ment, or a power of advancement or of distribution
under a discretionary trust, or any other power (nof
being a general power of appointment or a power
that is exempted from the application of the rule
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against perpetuities by section 29 of the Trustees
Act, 1962), that limitation is valid, so far as the rule
against perpetuities is concerned—

(a) if the power is exercisable only during the
perpetuity period; or

(b) if and to the extent that the power is
exercised during the perpetuity period.

(3) Nothing in this section makes any person
a life in being for the purpose of ascertaining the
perpetuity period unless that person would have
been reckoned a life in being for that purpose if
this section had not been enacted.

104. (1) A trustee of any property, or any person
interested under, or on the invalidity of, a limitation
of property, may at any time apply to the Court for
a declaration as to the validity, in respect of the
rule against perpetuities, of a limitation of that

property.

(2) The Court may, on an application under sub-
section (1) of this section, make a declaration, on
the basis of facts existing and events that have
occurred at the time the declaration is made, as to
the validity or otherwise of the limitation in respect
of which the application is made; but the Court shall
not make a declaration in respect of any limitation
the validity of which cannot be determined at the
time at which the Court is asked to make the decla-
ration.

105. (1) Where in an instrument the absolute
vesting either of capital or income of property, or
the ascertainment of a beneficiary or class of bene-
ficiaries, is made to depend on the attainment by
any person of an age exceeding twenty-one years,
and the gift to that beneficiary or class or any
member thereof, or any gift over, remainder,
executory limitation or trust arising on the total
or partial failure of the original gift, would, but for
this section, be rendered invalid as infringing the
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rule against perpetuities, the instrument takes effect
for the purposes of that gift, gift over, remainder,
executory limitation or trust as if the absolute
vesting or ascerfainment had been made to depend
on the person attaining the age of twenty-one years,
and that age shall be substituted for the age stated
in the instrument.

(2) This section applies to any instrument other
than a will executed after the twenty-fourth day of
October, nineteen hundred and forty-two and to
any testamentary appointment (whether made in
exercise of a general or special power), devise or
bequest contained in the will of a person dying after
that date, whether the will was made before or after
that date; but, in the case of an instrument executed,
and the will of a person dying, after the sixth day
of December, nineteen hundred and sixty-two, this
section applies only to the extent provided in section
107 of this Act.

(3) This section applies without prejudice to any
provision whereby the absolute vesting either of
capital or income of property, or the ascertainment
of a beneficiary or class of beneficiaries, is also made
to depend on the marriage of any person, or any
other event which may occur before the age stated
in the instrument is attained.

196. (1) A limitation to a class of persons is not g

invalid as infringing the rule against perpetuities
by reason of the failure of the limitation as to some
only of the members of the class, but the limitation
shall, in that case, be construed and take effect as
a limitation only to those members of the elass who
attain a vested interest within the perpefuity period.

(2) This section applies only fo the extent
provided in section 107 of this Act.

167. (1) The provisions of section 105 of this
Act shall not be applied—

(a) unless and until it is certain that a limita- =
tion as worded is invalid as infringing the &

rule against perpetuities; and

Ciass gifts.
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(b) unless either—

(i) the application of the provisions of
that section would render the limita-
tion valid; or

(ii) the application of the provisions of
that section, in conjunction with the
provisions of section 106 of this Act,
would render the limitation valid.

(2) The provisions of section 106 of this Act shall
not be applied unless and until—

(a) it is cerfain that a limitation as worded is
invalid as infringing the rule against
perpetuities; and

(b) any invalid age contingency in that limita-
tion has been reduced in accordance with
the provisions of section 105 of this Act as
applied by subsection (1) of this section.

spovses. 108. The widow or widower of a person who is
O, st 2 life in being for the purpose of the rule against
No. 83 perpetuities shall be deemed a life in being for the
s.12. purpose of—

(a) a limitation in favour of that widow or
widower; and

(b) a limitation in favour of a person who
attains, or of a class the members of which
attain, according to the limitation, a vested
interest on or after the death of the survivor
of that person and his spouse.

Dependent 109. (1) A limitation, that itself complies with

or. the rule against perpetuities, is not invalidated
W.A, Act : .
No. & solely by reason of its being preceded by one or more

5. 13. invalid limitaticns, whether or not it expressly, or
by implication, takes effect after, or subject to, or is
dependent upon, those invalid limitations or any of
them.
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(2) Where a limitation is invalid as infringing the
rule against perpetuities, any subsequent valid
Iimitation is thereby accelerated.

110. (1) The rule against perpetuities does not
apply to—

(a) an option granted to a lessee in respect of
the property demised, being an option
exercisable only during the currency of the
lease or within one year after the expira-~
tion thereof and enabling the lessee or the
lessee for the time being to purchase the
freehold or other superior interest in the
demised property; or

(b) an option to acquire an interest in land,
not being an option to which paragraph (a)
of this subsection refers.

(2) An option to which paragraph (b) of subsec-
tion (1) of this section refers, and which according
to its terms is, or may be, exercisable at a date more
than twenty-one years from the date of its grant,
becomes void, on the expiry of twenty-one years from
the date of its grant, as between the original parties
to that grant and all persons claiming through
them,

(3) Nothing in this section affects an option for
renewal contained in a lease or a pre-emptive right
to acquire an individual unit or individual units of
accommodation in a building containing several
units.

111. (1) The rule against perpetuities as apm

amended by this Part applies—

(a) to a possibility of reverter in land
consequent upon a fee simple determinable;
and so thaf, if the fee simple does not
determine within the perpetuity period, it
thereaiter continues as a fee simple
absolute;

Options,
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(b) to a right of entry for condition broken
the exercise of which may determine a fee
simple subject to a condition subsequent;
and so that, if the right of entry is not
exercised within the perpetuity period, the
fee simple thereafter continues as a fee
simple absolute; and

(¢) to an interest in property by way of
resulting trust analogous to a possibility to
a reverter in land; and so that, if the initial
trust does not determine within the
perpetuity period, the interest it creatfes
thereafter continues as an absolute
interest.

(2) The provisions of subsection (1) of this
section apply as therein provided, whether the
determinable or conditional estate or interest is
charitable or not, except that the rule against
perpetuities does not apply to a gift over irom one
charity fo another.

112, For all purposes connected with the rule
against perpetuities, a power of appointment under
which there is a sole donee who is at all times free,
without the concurrence of any other person, to
appoint the whole of the property to himself is a
general power, and every other power of appoint-
ment is a special power; but, notwithstanding the
foregoing provisions of this section, an appointment
made by will under a power that would, but for the
fact that it was made exercisable only by will, have
been a general power is to be freated as having been
made under a general power for all purposes
connected with the rule against perpetuities.

113. (1) Where property is settled or disposed
of in such manner that the income thereof may or
shall be accumulated wholly or in part, the power
or direction to accumulate that income is valid if
the disposition of the accumulated income is, or may
be, valid and not otherwise.
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(2) Nothing in this section affects the right of
any person or persons to terminate an accumulation
that is for his or their benefit or any jurisdiction or
power of the Court to maintain or advance out of
accumulations or any powers of a trustee under Part
V of the Trustees Act, 1962.

(3) For the avoidance of doubt, it is hereby
declared that this section has effect only as provided
by section 99 of this Act.

114. The rule of law prohibiting the limitation
after a life inferest to an unborn person, of an

interest in land to the unborn child or other issue ¢
of an unborn person is hereby abolished, but without &

prejudice to any other rule relating to perpetuities.

115. (1) The rule against perpetuities does not
apply and shall be deemed never to have applied to—

(a) a trust or fund established for the purpose =

of making provision by way of assistance,
benefits, superannuation, allowances,
gratuities or pensions for the employees of
any employer or the widows, widowers,
children, grandchildren, parents or
dependants of any of those employees or
for any persons duly selected or nominated
for that purpose pursuant to the provisions
of the trust or fund; and

b) a trust or fund established for the purpose
of making provision by way of super-
annuation for persons (not being
employees) engaged in any Ilawful
profession, trade, occupation or calling or
the widows, widowers, children, grand-
children, parents or dependants of any of
{hose persons or for any persons duly
gelected or nominated for that purpose
pursuant to the provisions of the trust or
fund.
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(2) In paragraph (a) of subsection (1) of this
section, “employee” includes any director, officer,
servant or person at any time in the employment—

(a) of an employer;

(b) of an employer that is a subsidiary of an
employer; or

(¢) of an employer that is allied to, or associated
with, an employer; or

(d) of an employer that is allied to, or associated
with, a subsidiary of an employer; or

(e) of an employer having a subsidiary; or

(f) of an employer whose business is acquired
by an employer,

that establishes or contributes to a trust or fund
such as is mentioned in that paragraph; and in this
subsection “employer” includes a company.

PART XII—SUCCESSION.

116. (1) Notwithstanding anything in section 18
of the Wills Act, 1837 (adopted in the State by 2
Vict., No. 1) or any other statutory provision or rule
of law to the contrary, a will expressed to be made
in contemplation of a marriage is not revoked by the
solemnisation of the marriage contemplated.

(2) Without limiting the provisions of subsection
(1) of this section, a will expressed to be made in
contemplation of marriage is, unless the testator
expressly provide to the contrary, not valid in the
event of the contemplated marriage not being
solemnised.

(3) This section applies only to wills made after
the sixth day of December, nineteen hundred and
sixty-two.

117. (1) Unless a contrary intention appears by
the will, where any person is a child or other
issue of the testator to whom (whether as a named
or designated person or as a member of a class) any
property is devised or bequeathed or appointed in
terms that would enable that person to take the
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property for any estate or interest not determinable
at or before the death of that person if that person
survived the testator, and that person dies in the
lifetime of the testator (whether before or after the
testator makes the will) leaving any child or
children living at the time of the death of the
testator, the devise or bequest or appointment takes
effect as if the will had contained a substitutional
gift devising or bequeathing or appointing the pro-
perty to such of the children of that person as are
living at the time of the testator’s death and if more
than one in equal shares.

(2) Without limiting the manner in which a
testator may show an intention to negative the
operation of subsection (1) of this section, it is
hereby declared that that subsection does not
apply—

(a) to a devise or bequest or appointment to
any person that is in any way expressed to
be conditional on the person being alive at
or after the time of the death of the testator
or any time or event which in the events
that happen is subsequent to the time of
the death of the testator; or

(b) to a devise or bequest or appointment to a
person that is in any way expressed to be
conditional on the fulfilment hy that person
of any cother contingency and that con-
tingency has not been fulfilled before the
time of the testator’s death.

(3) This section does not apply to—
(a) any specific legacy or specific appointment
of any chafttels; or
(b) any devise or bequest or appointment to
any person as one of two or more joint
tenants.

(4) In this section—

“appointment” means an appointment made by
will in exercise of a general power of
appointment; and also means an appoint-
ment made by will in exercise of a special
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power of appointment if every child in
whose favour this section would operate is
an object of the power; and the terms
“appointed” and “appointing” have corre-
sponding meanings;

“chattels” does not include money or securities
for money;

“child”—

(a) in relation to a tesfator, means any
child (whether legitimate or illegiti-
mate) of the testator;

(b) in relation to any person to whom
any property is devised or
bequeathed or  appointed as
mentioned in this section, means a
legitimate child of that person; and
also, in relation to any woman,
includes any illegitimate child of
that woman,

“issue” in relation fto a testator, means any
issue (whether legitimate or illegitimate in
any generation) of the testator.

(56) For the purposes of this section, an illegifi-
mate relationship between a father and his child
shall not be recognised unless there is proof that
the paternity of the father has been admitted by or
established against the father while both the father
and child were living.

(6) This section applies only to wills made after
the sixth day of December, nineteen hundred and
sixty-two.

(7) For the purposes of the law of Western
Australia, section 33 of the Wills Act, 1837 (adopted
in the State by 2 Vict., No. 1) does not apply to any
will made after the sixth day of Pecember, nineteen
hundred and sixty-two, except in relation to a
specific legacy or a specific appointment of any
chattels.
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(8) For the purposes of this section, every will
that is re-executed or confirmed or revived by any
codicil shall be deemed to have been made at the
time when it was first made, and not at the fime
when it was re-executed or confirmed or revived.

118. (1) A contingent or future specific or resi-
duary devise or bequest of property, and a specific or
residuary devise or bequest of property upon trust
for a person whose interest is contingent or exe-
cutory, carries, the intermediate income of that
property from the death of the testator, except so
far as the income or any part thereof may be other-
wise expressly disposed of.

(2) Where, under an instrument other than a
will, property stands limited to a person for a con-
tingent or future interest, or stands limited to
trustees upon trust for a person whose interest is
contingent or executory, that interest carries the
intermediate income of that property from the time
when the instrument comes into operation, except
so far as the income or any part thereof may be
otherwise expressly disposed of.

(3) In determining whether any devise or bequest
or other limitation of property carries the inter-
mediate income of that property any uncertainty
whether the devise or bequest or limitation will
ultimately prove void for perpetuity shall be disre-
garded.

(4) Subsection (1) of this section applies only in
relation to wills made after the sixth day of
December, nineteen hundred and sixty-two.

118. (1) Section 120 of this Act applies in respect
of—
(a) all property of any person that devolves
according o the law of this Sfate;

(b) all appointments of trustees where the
appointments have to be made according to
the law of this State.
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(2) Bection 120 of this Act so applies whether the
deaths occurred in this State or elsewhere.

Devotution 120. Where, aiter the sixth day of December,

of property . .

incasesof ninebeen hundred and sixty-two, two or more

taneous persons have died at the same time or in circum-

deaths. . .

o stances that give rise to reasonable doubt as to
A A

Ho, 60

s, 60 which of them survived the other or others—

8.4, (a) the property of each person so dying shall
devolve and if he left a will it shall take
effect, unless a contrary intention is shown
by the will, as if he had survived the other
person or persons so dying and had died
immediately afterwards;

(b) every donatio mortis causa made by a
person so dying to another person so dying
is void and of no effect;

(c) if the life of a person so dying is insured
under any policy of life or accident
insurance, and any other person or persons
so dying would be entitled (otherwise than
under a will or on the intestacy of any
person) to the proceeds payable under the
policy or any part of the proceeds if
he or they survived the person so insured,
the proceeds shall, unless a contrary inten-
tion is shown by the instrument governing
the distribution of the proceeds, be dis-
tributed as if the person so insured had
survived every other person so dying and
had died immediately afterwards;

(d) any property owned jointly and exclusively
by two or more of the persons so dying,
other than property so owned by them as
trustees, shall devolve as if it were owned by
them when they died as tenants in common
in equal shares;

(e) where, under any will or trust or other dis-
position, any property would have passed,
whether in consequence of section 33 of the
Wills Aect 1837 of the United Kingdom
Parliament or otherwise to any of two or
more possible beneficiaries (being persons
who have so died) if any of them could be
shown to have survived the other or others
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of them, then, unless a contrary intention
is shown by the will, trust or disposition, it
takes effect as if the property were given to
those possible beneficiaries as tenants in
common in equal shares, and the property
devolves accordingly, but this paragraph
does not apply in any case to which para-
graph (c) or paragraph () of this section
applies;

where a power of appointment could have
been exercised in respect of any property by
any of two or more persons so dying if any
of them could be shown to have survived
the other or others of them, unless a con-
trary intention is shown by the instrument
creating the power, the power may be
exercised as if an equal share of that pro-
perty had been set apart for appoinitment
by each of those persons, and as if each of
those persons had the power of appoint-
ment in respect of the share of the property
so set apart for appointment by him, and
that share shall devolve in default of
appointment by him in the manner in
which the property would have devolved in
default of appointment by him if he had
been the survivor of those persons, but this
paragraph does not apply in any case to
which paragraph (c) of this section applies;

where, by any will or other testamentary
instrument, any property is devised or be-
queathed or appointed to the survivor of
two or more of the testator’s children or
other issue within the meaning of section
117 of this Act and all or the last survivors
of those children or issue are persons so
dying that section (where it applies) takes
effect as if the devise or bequest or appoint-
ment were in egual shares to those of them
who so die and leave a child or children
living at the death of the testator;

where the persons so dying include a testa-
tor and one or more of his issue, however
remote, then, for the purposes of section 33
of the Wills Act 1837 of the United Kingdom
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Parliament where that section applies, the
testator shall be deemed to have survived
all his issue so dying and to have died im-
mediately afterwards, and accordingly,
unless a contrary intention is shown by the
will, a devise or bequest by the testator to
any of his issue who so dies or has already
died in the testator’s lifetime—

(1) lapses unless any of the donee’s issue,
other than the persons so dying, is
living at the fime of the death of the
testator;

(ii) takes effect in accordance with the
provisions of section 33 of the Wills
Act 1837 of the United Kingdom
Parliament if any such other issue of
the donee is living at that time;

(i) for all other purposes affecting the title to
property or the appointment of trustees, the
deaths of the persons so dying shall be
presumed to have occurred in order of
seniority, and accordingly the younger shall
be deemed to have survived the elder.

PART XIIIL—EASEMENTS, ENCROACHMENTS AND
MISTAKE.

121. After the coming into operation of this Act
no right to the access or use of light or air to or for
any land shall be granted or be capable of coming
into existence—

(a) for a term exceeding twenty-one years,
without the written consent of the
Governor, and

(b) in any case, unless the grant or other
instrument creating the right, is registered
against the title to the servient tenement.

122. (1) Where any building on land encroaches
on a part of adjoining land, whether the building
was erected by the owner of the first mentioned
land (in this section referred to as the encroaching
owner) or by any of his predecessors in title, either
the encroaching owner or the owner of the adjoining
land may apply to the Court, whether in an action
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or proceeding then pending or in progress and re-
lating to the land encroached upon or by an
originating summons, to make an order in accord-
ance with this section.

(2) If it is proved to the satisfaction of the Court
that the encroachment was not intentional and did
not arise from gross negligence, or, where the build-
ing was not erected by the encroaching owner, if in
the opinion of the Court it is just and equitable
in the circumstances that relief should be granted
to the encroaching owner or any other person, the
Court, without ordering the encroaching owner or
any other person to give up possession of the piece
of land encroached upon or to pay damages, and
without granting an injunction, may if it thinks
fit make an order—

(a) vesting in the encroaching owner or any
other person any estate or interest in any
part of the adjoining land; or

(b) creating in favour of the encroaching owner
or any other person any easement over any
part of the adjoining land; or

(¢) giving the encroaching owner or any other
person the right to refain possession of any
part of the adjoining land.

(3) Where the Court makes an order under this
section the Court may, in the order, declare any
estate or interest so vested to be free from any mort-
gage or other encumbrance affecting the adjoining
land, or vary, to such extent as it considers neces-
sary in the circumstances, any mortgage, lease, or
contract affecting or relating fo that piece of land.

(4) An order under this section, or any provision
of the order, may be made upon, and subject to such
terms and conditions, as the Court thinks fif,
whether as to the payment by the encroaching
owner or any other person of any sum or sums of
money, or the execution by the encroaching owner
or any other person of any mortgage, lease, ease-
ment, contract or other instrument, or otherwise.

(5) (a) Every person having any estate or inter-
est in the adjoining land or in the adjoining land
of the encroaching owner, or claiming to be a party
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to or to be entitled to any benefit under any mort-
gage, lease, contract, or easement affecting or
relating to any such land, is entitled to apply for
an order in accordance with this section or to be
heard in relation to any application for or proposal
to make any order under this section.

(b) For the purposes of this subsection, the Court
may, if in its opinion notice of the application or
proposal should be given o any person referred to
in this subsection, direct that such notice, as it
thinks fit, shall be so given by such person as the
Court directs.

(6) The Court shall not make an order under this
section without the prior consent of the Town Plan-
ning Board established under the Town Planning
and Development Act, 1928 and the council of the
Municipality in whose municipal district the land
to which the order will relate, lies.

(7) For the purposes of this section “building”
includes any structure and “land” includes the
surface and the subsurface of and the airspace
above the land.

123. (1) Where (whether before or after the com-
ing into operation of this Act) a person who has or
had an estate or inferest in any piece of land (in this
section referred to as the original piece of land) has,
while he had that estate or interest, erected a build-
ing on any other piece of land (that other piece
together with any land reasonably required as cur-
tilage and for access to the building being in this
section referred to as the piece of land wrongly
built upon), if the building has been so erected
because of a mistake as to any boundary or as to the
identity of the original piece of land, that person, or
any other person for the time being in possession of
the building or having an estate or interest in either
the original piece of land or the piece of land wrongly
built upon, or any other person mentioned in sub-
section (6) of this section, may apply to the Court,
whether in any action or proceeding then pending
or in progress and relating to the piece of land
wrongly built upon or by an origihating summons,
to make an order in accordance with this section.
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(2) 1f in the opinion of the Court if is just and
equitable in the circumstances that relief should be
granted to the applicant or any other person, the
Court may if it thinks fit make an order—

(a) vesting the piece of land wrongly builf upon
in the person or persons specified in the
order;

{b) allowing any person or persons specified in
the order to remove the building and any
chattels and fixtures or any of them from
the piece of land wrongly built upon;

{¢) where it allows possession of the building
{o any person or persons having an estate or
interest in the piece of land wrongly built
upon, requiring all or any of the persons
having an estate or infterest in that piece
of land to pay compensation in respect of
the building and other improvements to
the piece of land wrongly built upon to
such person or persons as the Court may
specify in the order;

(d) giving the person who erected the building
OT any person or persons claiming through
him the right to possession of the piece of
land wrongly built upon for such period
and on such terms and conditions as the
Court may specify in the order.

(3) Where appropriate, the Court may make any
such order without ordering the applicant or any
other person to give up possession of the piece of
land wrongly built upon, or to pay damages, and
without granting an injunction.

(4) Where the Court makes any order under this
section, the Court may, in the order, declare any
estate or interest in the piece of land wrongly built
upon to be free from any mortgage, lease, easement,
or other encumbrance affecting that piece of land,
or vary, to such extent as it considers necessary in
the circumstances, any mortgage, lease, easement,
contract, or other instrument affecting or relating
to that piece of land.



Recovery of
payments
made under
mistake of
aw,

N.Z.
Judicature
Act, 1908

{as amended
1958},

5. D4A.

No. 32.] Property Law. [1969.

(5) Any order under this section, or any provision
of the order, may be made upon and subject to such
terms and conditions as the Court thinks fit,
whether as to the payment by any person of any
sum or sums of money, or the execution by any
person of any mortgage, lease, easement, contract,
or other instrument, or otherwise,

(6) Every person for the time being in possession
of the building or having any estate or interest in
the piece of land wrongly built upon or in the
original piece of land, or claiming to be a party to
or to be entitled to any benefit under any mortgage,
lease, easement, contract, or other instrument
afiecting or relating to any such land, and the local
authority concerned, is entitled to apply for an order
in accordance with this section, or to be heard in
relation to any application for or proposal to make
any order under this section.

(Ty For the purposes of subsection (6) of this
section the Court may, if in its opinion notice of the
application or proposal should be given to any
person, whether referred to in that subsection or
not, direet that such notice as it thinks fit be so
given by such person as the Court directs.

(8) The Court shall not make an order under this
section, other than an order under paragraph (b)
of subsection (2) of this section, without the prior
consent of the Town Planning Board established
under the Town Planning and Development Act,
1928, and the council of the Municipality in whose
municipal district the land to which the order will
relate, lies.

124, (1) Subject to the provisions of this
section, where relief in respect of any payment that
has been made under mistake is sought in any court,
whether in an action or other proceeding or by way
of defence, set off, counterclaim or otherwise, and
that relief could be granted if the mistake were
wholly one of fact, that relief shall not be denied
by reason only that the mistake is one of law
whether or not it is in any degree also one of fact.
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(2) Nothing in this section enables relief to be
given in respect of any payment made at a time
when the law requires or allows, or is commonly
understood to require or allow, the payment to be
made or enforced, by reason only that the law is
subsequently changed or shown not to have been
as it was commonly understood to be at the time of
payment.

125. (1) Relief, whether under section 124 of
this Act or in equity or otherwise, in respect of any
payment made under mistake, whether of law or
fact, shall be denied wholly or in part if the person
from whom relief is sought received the payment in
good faith and has so altered his position in reliance
on the validity of the payment that in the opinion
of the Court, having regard to all possible
implications in respect of the parties (other than
the plaintiff or claimant) to the payment and of
other persons acquiring rights or interests through
them, it is inequitable fo grant relief, or to grant
relief in full,

(2) Where the Court makes an order for the
repayment of any money paid under a mistake, the
Court may in that order direct that the repayment
shall be by periodic payments or by instalments, and
may fix the amount or rate thereof, and may irom
time to time vary, suspend or discharge the order
for cause shown, as the Court thinks fit.

PART XIV—PARTITION OF LAND
AND DIVISION OF CHATTELS.

126. (1) Where in an action for partition the
party or parties interested, individually or collec-
tively, to the extent of a half share or upwards in the
land to which the action relates request the Court
to direct a sale of the land and a distribution of the
proceeds, instead of a division of the land between
or among the parties interested, the Court shall,
unless it sees good reason to the contrary, direct a

sale accordingly.
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(2) The Court may, if if thinks fit, on the request
of any party interested, and notwithstanding the
dissent or disability of any other party, direct a sale
in any case where it appears to the Court that, by
reason of the nature of the land, or of the number
of the parties interested or presumptively
interested therein, or of the absence or disability of
any of those parties, or of any other circumstance,
a sale of the land would be for the benefit of the
parties interested.

(3) The Court may also, if it thinks fit, on the
request of any party interested, direct that the land
be sold, unless the other parties interested, or some
of them, undertake to purchase the share of the
party requesting a sale; and, on such an undertaking
being given, may direct a valuation of the share of
the party requesting a sale.

{(4) On directing a sale or valuation to be made
under subsection (3) of this section the Court may
give also all necessary or proper consequential
directions.

(5) Any person may maintain such an action as
is referred to in subsection (1) of this section against
any one or more of the parties interested without
serving the other or others, and—

(a) it is not competent to any defendant in

the action to object for want of parties;
and

(b) at the hearing of the cause the Court may
direct such inquiries as to the nature of the
land and the persons interested therein,
and other matters, as it thinks necessary
or proper, with a view to an order for
partition or sale being made on further
consideration,

but all persons who, if this Act had not come info
operation would have been necessary parties to the
action—

(¢) shall be served with notice of the decree or
order on the hearing;

(d) are bound, after the notice is so served, by
the proceedings, as if they had originally
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been parties to the action and shall be
deemed parties to the action; and

(e) have liberty to atfend the proceedings and
any of those persons may within a time
limited by rules of Court apply to the Court
to add to the decree or order.

(6) On any sale under this section the Court may
allow any of the parties interested in the land to
bid at the sale, on such terms as the Court deems
reasonable as to non-payment of deposit, or as to
setting off or accounting for the purchase money
or any part thereof instead of paying the same, or
as to any other matters.

127. (1) All money received under any sale
under section 126 of this Act may, if the Court thinks
fit, be paid to trustees appointed by the Court, and
applied, as the Court from time to time directs—

(a) in the discharge of any encumbrance
affecting the land directed to bhe sold; and

(b) subject to that encumbrance, in the pay-
ment of the residue to the parties
interested.

(2) Where the Court so directs, the trustees (if
any) may apply the money in manner referred to in
subsection (1) of this section, but if the Court does
not so direct any party interested may apply to the
Court for an order that the money be so applied.

(3) Until the money can be applied as referred
to in subsection (1) of this section it shall be from
time to time invested in such securities as the Court
may approve and the income thereof shall be paid to
the parties interested.

128. In an action for partition the Court may
make such order as it thinks just respecting costs
up to the time of the hearing.

129. Where any chattels belong to persons jointly
or in undivided shares, the persons interested to the
extent of a half share or upwards may apply to the

Court for an order for division of the chaftels or of =
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any of them, according to a valuation or otherwise
or for sale and division of the proceeds and the
Court may make such order and give such
consequential directions as the Court thinks fit.

PART XV —APPORTIONMENT.

130. (1) In this Part of this Act, unless the
contrary intention appears—

“gnnuities” includes salaries and pensions;

“dividends” includes (besides dividends strictly
so called) all payments made by the name
of dividend, bonus, or otherwise out of the
revenue of trading or other companies or
corporations, divisible between all or any
of the members thereof, whether those pay-
menis are usually made or declared at any
fixed times or otherwise; but “dividends’™
does not include payments in the nature
of a return or reimbursement of capital;

“rent” includes rents and all periodical pay-
ments or renderings in lieu of or in the
nature of rent.

(2) All such divisible revenue as is referred fo in
the interpretation “dividends” shall for the purposes.
of this section be deemed to have accrued by equal
daily increments during and within the period for
or in respect of which the payment of the same
revenue is declared or expressed to be made.

131, All rents, annuities, dividends, and other
periodical payments in the nature of income
(whether reserved or made payable under an
instrument in writing or otherwise) shall, like
interest on money lent, be considered as accruing
from day to day, and shall be apportionable ir
respect of time accordingly.

132. The apportioned part of any such rent,
annuity, dividend, or other payment as is referred
to in section 131 of this Act is payable or recoverable
in the case of a continuing rent, annuity, or other
payment as scon as the entire portion of which the
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apportioned part forms part becomes due and pay-
able, and not before; and where the payment is
determined by re-entry, death, or otherwise, as soon
:as the next entire portion of the rent, annuity,
dividend or other payment would have become pay-
able if it had not so determined, and not before,

133. (1) Subject to subsection (2) of this section,
:all persons and their respective personal representa-

tives and assigns, and also the personal representa- ¥

tives and assigns respectively of persons whose
interests determined with their own death, have
such or the same remedies, legal and equitable, for
Tecovering such apportioned parts as are referred
4o in section 132 of this Act when payable (allowing
for a proportionate part of all just allowance) as
they respectively would have had for recovering
such entire portions as are so referred to if entitled
thereto respectively.

(2) Where a person is liable to pay rent reserved
out of or charged on lands or other hereditaments
of any tenure, that person and the lands or other
Thereditaments shall not be resorted to for any
apportioned part forming part of an entire or con-
tinuing rent as provided in section 132 of this Act;
but the entire or continuing rent, including the
apportioned part, shall be recovered and received by
the person who, if the rent had not been apportion-
able under this Part of this Act or otherwise, would
have been entitled to the entire or continuing rent;
and the apportioned part is recoverable from the
last mentioned person by the personal representa-
tives, or other parties entitled thereto under this
Part of this Act.

134. (1) Nothing in this Part of this Act renders
apportionable any annual sums payable under
policies of assurance of any description.

(2) This Part of this Act does not extend to any
case in which it is expressly stipulated that appor-
tionment shall not take place.
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PART XVI—SERVICE OF NOTICES.

135. (1) (a) A notice required or authorised by
this Act to be served on any person or any notice
served on any person under any instrument or agree-
ment that relates to property may be served on that
person—

(i) by delivering the notice to him personally;

(1) by leaving it for him at his usual or last
known place of abode, or if he is in busi-
ness as a principal, at his usual or last
known place of business;

(iit) by posting it to him as a letter addressed
to him at his usual or last known place of
abode, or if he is in business as a prineipal,
at his usual or last known place of business;
or

(iv) in the case of a corporation by leaving it
or by posfing it as a letter addressed in
either case to the corporation at its
registered office or principal place of busi-
ness in the State.

(b) A notice so posted shall be deemed to have
been served, unless the contrary is shown, at the
time when by the ordinary course of post the notice
would be delivered.

(2) (a) If the person is absent irom the State,
the notice may be delivered as provided in subsec-
tion (1) of this section to his agent in the State.

(b) If he is deceased, the notice may be so
delivered fo his personal representative.

(3) If the person is not known, or is absent from
the State and has no known agent in the State or is
deceased and has no personal representative, the
notice shall be delivered in such manner as may be
directed by an order of the Court.
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(4) Notwithstanding anything in the foregoing
provisions of this section, the Court may in any
case make an order directing the manner in which
any notice is to be delivered, or dispensing with the
delivery thereof.

() This section does not apply fo notices served
in proceedings in the Court, or to notices served
pursuant to the provisions of the Transfer of Land
Act, 1893.

(6) This section applies unless a contrary method
of service of a notice is provided in the instrument
or agreement.

FIRST SCHEDULE.

ADOPTED ACTS CEASING TO HAVE EFFECT.

Reference fo Acts. Subject or Title.
8 and 9 Vie. Cap. 106 An Act to amend the Law of
Adopted by 12 Vie. No. 21. Real Property.
8 and 9 Viec. Cap. 118 An Act to facilitate the
Adopted by 12 Vie. No. 21 Conveyance of Real
Property.
8 and 8 Vie., Cap. 124 An Act to facilitate the grant-
Adopted by 12 Vic. MNo. 21. ing of certain Leases.
22 and 23 Vie. Cap. 35 An Act to further amend the
Adopted by 31 Vie. No. 8. Law of PFroperty and to
relieve Trustees.
23 and 24 Vie. Cap. 38 An Act to further amend the
Adopted by 31 Vic. No. 8. Law of Property.
23 and 24 Vie. Cap. 145 An Act to give to Trustees,
Adopted by 31 Vie, No. 8. Mortegages and other certain
Powers now commonly in-
gserted in Settlements, Mort-
gages and Wills.

8.4
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[1969.

Reference to ; ; Extent of
‘Aot Subject or Title Repeal
2 Gul, IV No. 7.| Real Property ‘TTransfer | The Whole,
Act, 1832
7 Viet. No. 4. Freehold Estates Convey- | The Whole.
ancing Act, 1843
42 Vict, No. 1. The Partition Act, 1878 The Whole.
42 Vict, No. 2. Contingent Remainders | The Whaole.
Act, 1878
54 Vict. No. 8. The9 Apportionment Act, | The Whole.
. 1891
60 Viet. No. 3. Pow%rs of Attorney Act, | The Whole.
1896.
1 & 2 Edw, VII| Light and Air Aecf, 1902- | The Whole.
No. 28 as 1922,
amended by
Act No. 26 of
1923,
No. 63 of 1912. Lar;;dlord and Tenant Act, [ The Whole.
1912
No. 36 of 1935 as | Supreme Court Act, 1835~ | Subsections (32,
amended up to 1964 4, By, (T
and including & (8 of
Act No. 39 of section 25,
1964,
No. 80 of 1960 | Simultaneous Deaths Act, ! The Whole.
as amended by 1960-1962
Act No. 85 of
19862,
No. 83 of 1962 Law  Reform (Property, | The Whole.
Perpetuities and Suec-
cession) Act, 1962

THIRD SCHEDULE,

IMPLIED COVENANTS.
PART L

Covenant implied in a Conveyance yor Valuable Considera-
tion other than a Mortgage, by a Person who conveys
and is exrpressed to Convey as Beneficial Owner.

That, notwithstanding anything by the person who so
conveys or any one through whom he derives title other-
wise than by purchase for value, made, done, executted or
omitted, or knowingly suffered, the person who so conveys,
has, with the concurrence of every other person (if any)
conveying by his direction, full power to convey the
subject-matier expressed to be conveyed, subject as, if so
sypressed, and in the manner in which, it is expressed to
be conveyed, and that, noftwithstanding anything as
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aforesaid, that subject-matter shall remain to and be
quietly entered upon, received, and held, oceupied, enjoyed,
and taken, by the person to whom the conveyance is ex-
pressed to be made, and any person deriving title under
him, and the benefit thereof shall be received and taken
accordingly, without any lawful interruption or disturbaunce
by the person who so conveys or any person conveying
by his direction, or rightfully claiming or to claim by,
through, under, or in trust for the person who so conveys,
or any person conveying by his direction, or by, through,
or under any one (not being a person claiming in respect
of an estate or interest subiect whereto the conveyance
is expressly made), through whom the person who sc con-
veys derives tifle, otherwise than by purchase for value:

And that, freed and discharged from, or otherwise by the
person who so conveys sufficiently indemnified against, all
such estates, incumbrances, claims and demands, other
than those subject to which the conveyance is expressly
made, as, either before or after the date of the conveyance,
have been or shall be made, oceasioned or suffered by that
person or by any person conveying by his direction, or by
any person rightfully claiming by, through, under or in
trust for the person who so conveys, or by, through or
under any person conveying by his direction, or by, through,
or under any one through whom the person who so conveys
derives title, otherwise than by purchase for value:

And further, that the person who so conveys, and any
person conveying by his direction, and every other person
having or rightfully claiming any estate or interest in the
subject-matter of conveyance, other than an estate or
interest subject whereto the conveyance is expressly made,
by, through, under or in trust for the person who so
gonveys, or by, through, or under any person conveying
by his direction, or by, through or under any one through
whom the person who so conveys derives title, other-
wise than by purchase for value, will, from time to time
and at all times after the date of the conveyance, onr the
request and at the cost of any person o whom the con-
veyance is expressed to be made, or of any person deriving
+itle under him, execute and do all such lawful assurances
and things for further or more perfectly assuring the
subject-matter of the conveyance to the person fo whom
the conveyance is made, and to those deriving tifle under
him, subject as, if so expressed, and in the manner in
which the conveyance is expressed to be made, as by him or
them or any of them shall be reasonably regquired.

in the above covenant a purchase for value shall not
he deemed o ineclude a conveyance in consideration of
marriage,
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PART II.

Further Covenant implied in a Conveyance of Ledasehold

Property for Valugble Consideration, other than a Mort-

gage, by a Person who Conveys and is expressed to Convey
as Beneficial Owner.

That, notwithstanding anything by the person who so
conveys, or any one through whom he derives title, other-
wise than by purchase for value, made, done, executed or
omitted, or knowingly suffered, the lease or grant ereafing
the term or estate for which the land is conveyed is, at the
time of conveyance, a good, valid, and effectual lease or
grant of the property conveyed, and is in full force,
unforfeited, unsurrendered, and has in nowise become void
or voidable, and that, notwithstanding anything as afore-
said, all the rents reserved by, and all the covenants,
conditions and agreements contained in, the lease or grant,
and on the part of the lessee or grantee and the persons
deriving fifle under him to be paid, observed and per-
formed, have been paid, observed and performed up to the
time of conveyance. '

In the above covenant a purchase for value shall not be
deemed fo include a conveyance in consideration of
marriage.

PART III.

Covenant implied in ¢ Conveyance by way of Mortgage by o
person who Conveys and is expressed Lo Convey as Bene-
ficial Owner.

That the person who so conveys, has, with the coneurrence
of every other person, if any, conveying by his direction,
full power to convey the subject-matter expressed to be
conveyed by him, subject as, if so expressed, and in the
msanner in which it is expressed to be conveyed:

And also that, if defaulf, is made in payment of the money
intended to be secured by the conveyance, or any interest
thereon, or any part of that money or interest, contrary to
any provision in the conveyance, it shall be lawful for the
person fo whom the conveyance is expressed to be made,
and the persons deriving title under him, to enter into and
upon, or receive, and thenceforth quiefly hold, ocecupy and
enjoy or take and have, the subject-matter expressed to be
conveyed, or any part thereof, without any lawful interrup-
tion or disturbance by the person who so conveys, or any
person conveying by his direction, or any other person (not
being a person claiming in respect of an estate or interest
subject whereto the conveyance is expressly made);
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And that, freed and discharged from, or otherwise by the
person who so conveys sufficiently indemnified against, all
estates, incumbrances, claims and demands whatever other
than those subject whereto the conveyance is expressly
made:

And further, that the person who so conveys and every
person conveying by his direction, and every person deriving
title under any of them, and every cother person having or
rightfully claiming any estate or interest in the subject-
matter of conveyance, or any part thereof, other than an
estate or interest subject whereto the conveyance is expressly
made, will from time to time and at all times, on the request
of any person to whom the conveyance is expressed to be
made, or of any person deriving tifle under him, but, as
long as any right of redemption exists under the conveyance,
at the cost of the person so conveying, or of those deriving
title under him, and afterwards at the cost of the person
making the request, execute and do all such lawful assur-
ances and things for further or more perfectly assuring the
subject-matter of conveyance and every part thereof to the
person to whom the conveyance is made, and to those deriv-
ing title under him, subject as, if so expressed, and in the
manner in which the conveyance is expressed to be made,
as by him or them or any of them shall be reasonably
required.

PART IV.

Covenant implied in a Conveyance by way of Mortgage of
Leasehold Property by « Person who Conveys and is
expressed to Convey as Beneficial Owner.

That the lease or grant creating the term or estate for
which the land is held is, at the time of conveyance, a good,
valid and effectual lease or grant of the land conveyed and
is in full foree, unforfeited and unsurrendered and has in
nowise become void or voidable, and that all the rents
reserved by, and all the covenants, conditions and agree-
ments contained in, the lease or grant, and on the part of
the lessee or grantee and the persons deriving title under
him fo be paid, observed and performed, have been paid,
observed and performed up fto the time of conveyance:

And also that the person so conveying, or the persons
deriving title under him, will at all times, as long as any
money remains owing on the security of the conveyance,
pay observe and perform, or cause to be paid, observed and
performed all the rents reserved by, and all the covenants,
condifions and agreements contained in, the lease or grant,
and on the part of the lessee or grantee and the persons
deriving title under him to be paid, observed and performed.

8. 45 ().
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and will keep the person to whom the conveyance is made,
and those deriving title under him, indemnified against all
actions, proceedings, costs, charges, damages, claims and
demands (if any) to be incurred or susiained by him or
them by reason of the non-payment of sueh remt or the
non-observance or non-performance of such covenants,
conditions and agreements, or any of them.

PART V.

Covenant implied in a Conveyance by way of Setilement,

by @ Person who Conveys and is expressed to Convey
as Settlor.

That the person so conveying, and every person deriv-
ing title under him by deed or act or operation of law in
his lifetime subsequent to that conveyance, or by testamen-
tary disposition or devolution in law, on his death, will, from
time to time, and at all times, after the date of that con-
veyance, at the request and cost of any person deriving title
thereunder, execute and do all such lawful assurances and
things for further or more perfectly assuring the subject-
matter of the conveyance to the persons to whom the con-
veyance is made and those deriving title under them, as by
them or any of them shall be reasonably required, subject
as if so expressed, and in the manner in which the convey-
ance is expressed fo he made.

PART VI

Covenant implied in any Conveyance, by every Person who
Conveys and is expressed to Convey das Trustee or
Mortgagee, or ¢s Personal Representative of a Decegsed
Person, or as Manager of the Estate of an incapable
person or under an Order of the Court.

That the person so conveying has not executed or done,
or knowingly suffered, or been party or privy to any deed
or thing, whereby or by means whereof the subject-matter
of the conveyance or any part thereof, is or may be
impeached, charged, affected or encumbered in fitle, estats,
or otherwise, or whereby or by means whereof the person
who so conveys is in anywise hindered from conveying the
subject-matter of the conveyance, or any part thereof, in
the manner in which it is expressed to be conveyed.

The foregning covenant may be implied in an assent in
like manner as in a conveyance by deed.
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FOURTH SCHEDULE.

CONVEYANCE.

This Deed made this day of 19
Between AB. of (address and occupation) of the one part
and C.D, of (address and occupation) of the other part
Witnesseth that in consideration of the sum of
dollars paid by the said C.D. to the said A.B. (the receipt
whereof is hereby acknowledged) the said A.B. as beneficial
owner (if it is not intended to include the usual covenants
for title, omit the words “beneficial owner”) hereby conveys
to the said C. D. in fee simple (or as the case may be) all
that piece of land being—

(description of land)

SIGNED hy the said A.B.
in the presence of:

8.31



