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Western Australia

Heritage of Western Australia Act 1990

An Act to provide for, and to encourage, the conservation of places
which have significance to the cultural heritage in the State, to
establish the Heritage Council of Western Australia, and for related
purposes.
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Heritage of Western Australia Act 1990
Part 1

s.1

Preliminary

(1)

Part 1 — Preliminary

Short title

This Act may be cited as the Heritage of Western Australia
Act 1990 .

Commencement

The provisions of this Act shall come into operation on the day
fixed by proclamation '.

Interpretation

In this Act, unless the context otherwise requires —

“building”, in relation to any land, includes any structure
erected or placed on or in that land, and any part of the
building or fence or other appurtenance to the building;

“Chairperson” means the person holding or acting in the office
of Chairperson of the Council;

“conservation” means, in relation to any place, the
management of that place in a manner that will —

(a) enable the cultural heritage significance of that place
to be retained; and

(b) yield the greatest sustainable benefit for the present
community without diminishing the cultural heritage
significance of that place,

and may include the preservation, stabilization, protection,
restoration, reconstruction, adaptation, and maintenance of
that place in accordance with relevant professional
standards, and the provision of an appropriate visual
setting;

“Conservation Order” means an Order made under section 59;

“Council” means the Heritage Council of Western Australia
established pursuant to section 5;
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s. 3

“cultural heritage significance” means, in relation to a place,
the relative value which that place has in terms of its
aesthetic, historic, scientific, or social significance, for the
present community and future generations;

“decision-making authority” means, in relation to any
proposal, a public authority who or which in the course of
the administration of a written law or otherwise in the
carrying on of any function makes, or is empowered to
make, a decision in respect of that proposal, and includes
any Minister of the Crown who in relation to that particular
proposal or a proposal of that kind is specifically prescribed
for the purposes of this definition;

“develop” includes demolish;
“development” means the development or use of any land,
including —
(a) any demolition, erection, construction, alteration of
or addition to any building or structure on the land;

(b) the carrying out on the land of any excavation or
other works; and

(c) inthe case of a place to which a Conservation Order
applies, any act or thing that —

(1) 1is likely to change the character of the place
or the external appearance of any building; or

(ii)) would constitute an irreversible alteration of
the fabric of any building,

but shall be taken not to include any works of a kind, or
any act or thing, that is for the time being excluded from
the operation of this definition by a regulation;

“entry”, in relation to the Register, includes entry as an interim
registration;

“Heritage Agreement” or “Agreement” means an agreement
entered into pursuant to section 29;

“inspector” means a person appointed under section 71;
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s. 3

“interim registration” means registration in accordance with
section 50;

“land” includes —
(a) any estate in land; and
(b) any works or building on or in the land;

“member” means a member of the Council, and may include a
person to whom section 20(7) applies;

“occupier”, in relation to any land, means a person by whom or
on whose behalf that land is lawfully occupied or, if there
is no person in lawful occupation, a person entitled to
possession;

“owner”, in relation to any land, shall be construed in
accordance with subsection (2)(a);

“place” means an area of land sufficiently identified by survey,
description or otherwise as to be readily ascertainable, and
includes —

(a) an area of land situate below low water mark on the
sea shore or on the bank of tidal waters, or in the bed
of any watercourse, lake or estuary;

(b) any works or buildings situated there, their contents
relevant to the purposes of this Act and such of their
immediate surroundings as may be required for the
purposes of the conservation of those works or
buildings; and

(¢) as much of the land beneath the place as is required
for the purposes of its conservation;

“possession” in relation to land includes the receipt of income
from the land or the right to receive that income;

“presentation” in relation to any place includes —
(a) its exhibition or display;
(b) the provision of access to it; and

(c) the publication of information in relation to it;
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s. 3

“proposal” means a project, plan, programme, policy,
operation, undertaking or development or change in land
use, or any amendment of such a proposal, affecting a
registered place or a place which is the subject of a
Heritage Agreement;
“public authority” means —
(a) a Minister of the Crown in right of the State acting in
an official capacity, a department of the Public
Service of the State, a State agency or
instrumentality, or a local government; or
(b) any other person, whether corporate or not, who or
which under the authority of a written law

administers or carries on in the State any statutory
function on behalf of the Government;

“registered” means entered, whether pursuant to section 50 or
section 51, in the Register under this Act;

“Stop Work Order” means a Conservation Order made under
section 59(2)(b);

“the Fund” means the Heritage Fund established under
section 14;

“the Register” means the Register of Heritage Places compiled
pursuant to section 46;

“the Treasurer” means the Treasurer of the State;

“this Act” includes the Acts Amendment (Heritage Council)
Act 1990.

(2) Inthis Act—
(a) areference to the owner of land includes a reference
to —
(1) where the land is unalienated, the Crown;
(i)  where the land is subject to the Transfer of Land
Act 1893 or the Land Administration Act 1997, a

proprietor within the meaning of the Transfer of
Land Act 1893;
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s. 3

Preliminary

€)

(b)

[(ii)

(iv)

(v)

(vi)

deleted]

where the land is subject to the Registration of
Deeds Act 1856, the holder of an estate or
interest registered by memorial under that Act;

a person who is the holder of, or has made
application for, a mining tenement under the
Mining Act 1978 or a permit or licence under the
Petroleum Act 1967; and

a mortgagee or encumbrancee in possession of
the land,

subject to subsection (3); and

a reference to “public advertisement” is a reference to
the bringing of a matter to the notice of the public by
means of —

(@)
(i)

(iii)

publication of a notice in the Gazette;

a notice published in a local newspaper, if any,
circulating in the area concerned; and

a notice published in a daily newspaper
circulating throughout the State,

or by such other means as the Minister may direct.

Where under this Act the Council is required to give notice to,
or to consult with, any owner of land, the Council shall not be
required to give notice to, or to consult with or have regard to,
such a person who is not in possession of the land where —

(a)

(b)

the estate or interest of that person does not appear from
an inspection of the register books, or a search of
memorials registered, under a relevant Act referred to in
subsection (2); and

the identity of that person, or the address of that person,
cannot with reasonable diligence be ascertained.

[Section 3 amended by No. 14 of 1996 s. 4; No. 31 of 1997
s. 33(1); No. 55 of 2004 5. 500.]
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Administration Part 2

s. 4

Part 2 — Administration

4. Crown bound, and the objects of this Act
(1) This Act binds the Crown.

(2) The Council shall be an instrumentality of the Crown in right of
the State.

(3) The objects of this Act, with due regard to the rights of property
ownership, are —

(a) to identify, conserve and where appropriate enhance
those places within Western Australia which are of
significance to the cultural heritage;

(b) inrelation to any area, to facilitate development that is
in harmony with the cultural heritage values of that area;
and

(¢) to promote public awareness as to the cultural heritage,
generally.

5. The Council

(1) There shall be established, pursuant to this Act, a body to be
known as the Heritage Council of Western Australia.
(2) The Council —
(a) isa corporate body, which under its corporate name —
(1) has perpetual succession and a common seal;
(i1) may sue and be sued in any court;

(ii1) may acquire, hold and dispose of real and
personal property; and

(iv)  subject to this Act, is capable of doing and
suffering all that bodies corporate may lawfully
do or suffer;

and
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Part 2

s.6

Administration

€)

4)

(1)

)

)

4)

)

(b) shall be constituted by persons appointed as members
pursuant to Division 4 of Part 3.

All courts, judges and persons acting judicially shall take
judicial notice of the common seal of the Council, and where a
document is produced bearing a seal purporting to be the
common seal of the Council shall, in the absence of proof to the
contrary, presume that the seal is the common seal of the
Council and that it was duly affixed.

The common seal of the Council shall be —
(a) kept in such custody as the Council directs; and

(b) used only as authorised by the Council.

Ministerial powers and Ministerial delegation

Responsibility for the administration of this Act is vested in the
Minister, who shall be advised and assisted by the Council.

The Minister may, in writing, give to the Council directions of a
general character with respect to its functions and, subject to
subsection (3), the Council shall give effect to any such
direction.

In relation to its function of giving advice and the evaluation of
the cultural heritage significance of any place the Council is not
required to give effect to a direction of the Minister.

The text of any direction received by the Council under
subsection (2) shall be included in the annual report submitted
by the accountable authority of the Council under section 66 of
the Financial Administration and Audit Act 1985.

The Council shall furnish, or cause to be furnished, to the
Minister —

(a) all documents and information required under any Act
or any order or resolution of either House of Parliament;
and
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s.6

(b) full information on all business of the Council as to
which the Minister requires information —

(1) for the proper conduct of the Minister’s public
business;

(1)) to enable answers to be made to all questions
asked in Parliament concerning the Council; or

(iii))  to enable the Minister to furnish returns required
by Parliament.

(6) The Minister shall be entitled —

(a) atall times to see all documents in the possession or
control of the Council that the Minister requires to see
for any purpose mentioned in subsection (5);

(b) to be supplied with copies of documents referred to in
paragraph (a); and

(c) to make use of the services of any person employed,
engaged or utilised by the Council for the purposes of
obtaining access to or copies of documents referred to in
paragraph (a).

(7) The Minister may delegate, either generally or as otherwise
provided by the instrument of delegation, to —

(a) the Chairperson, or any officer or other person appointed
or engaged under section 27,

(b) apublic authority, or an officer or employee of a public
authority; or

(c) any other person,

specified in the instrument of delegation (in this section called
“the delegate”) all or any of the powers and duties of the
Minister under this Act, other than the power to give directions
to the Council and this power of delegation.

(8) Where the power to delegate conferred by subsection (7) is
exercised, the Minister shall cause the name or title of the
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delegate and the subject matter of the delegation to be published
in the Gazette.

(9) A power or duty delegated by the Minister under this section
shall, if exercised or performed by the delegate, be exercised or
performed in accordance with the instrument of delegation.
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Functions Division 1
s. 7

Part 3 — The Council

Division 1 — Functions

7. Functions of the Council

(1) The functions of the Council are —

(a)

(b)

(c)

(d)

(e)

)

to advise the Minister, either of its own motion or upon
the request of the Minister, as to matters relating to or
associated with places that have or may have cultural
heritage significance or possess special interest related
to or associated with the cultural heritage in the State,
and as to the conservation, presentation and use of those
places and to represent the Minister, where the Minister
so requires, in negotiations relating to such matters with
the Commonwealth or other persons having related
interests;

to advise the Minister in relation to the Register, and to
maintain the Register and records of places in
accordance with this Act;

to advise the Minister, and with the consent of the
Minister other persons, and to negotiate for its own
purposes or on behalf of the Minister or those persons,
in relation to Heritage Agreements or proposed Heritage
Agreements;

to provide, or facilitate the provision of, financial or
technical assistance or other conservation incentives;

to prevent or to endeavour to prevent the destruction of,
or deterioration or damage occurring in, or the
injudicious treatment of, places that have or may have
cultural heritage significance or special interest;

in consultation with the National Trust of Australia
(W.A.) Inc. and other relevant persons, to undertake, or
to arrange, the recording, conservation and presentation
of places that have cultural heritage significance or
special interest;

As at 09 Apr 2006
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Part 3 The Council
Division 1 Functions
s. 8

(g) to cooperate, so far as may be practicable and the
Council may wish to do so, with all persons charged
with, or undertaking, the making of a record of, or the
conservation or presentation of, the works, documents,
things, events and circumstances, whether past or
present, associated with such places but, in general, not
to act as a custodian except upon an interim basis;

(h) to encourage public interest in, and public understanding
of, and to promote, organize or engage in research and
investigation relating to, issues relevant to the cultural
heritage, or to the conservation of any aspect of the
cultural heritage, in the State;

(j) to promote or provide education or training as to matters
related to any such issues;

(k) to authorise payments from the moneys standing to the
credit of the Fund for the purposes of this Act; and

(I)  to carry out such other duties as may be required of it by
the Minister under, or in furtherance of the objects of,
this Act.

(2) In performing its functions the Council shall —

(a) so administer the Fund and any other resources from
time to time available to the Council;

(b) so consult with local and regional heritage groups; and
(¢) soadvise and assist other persons having objectives
similar to those of the Council,

as to ensure that the various measures approved, and the various
powers available, for the purpose of recording, conserving, and
presenting the places of cultural heritage significance in the
State are utilised effectively.

[Section 7 amended by No. 49 of 1996 s. 64.]
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The Council Part 3
Functions Division 1
s. 8

8. Powers of the Council

(1) Subject to section 6, the Council may do all things that are
necessary or expedient to enable the Council to carry out its
functions.

(2) Subject to this Act, but without derogating from the generality
of subsection (1), the Council may —

(a)

(b)

(c)

(d)

(e)

®

formulate and implement policies to give effect to its
functions;

enter into, implement, and enforce Heritage Agreements,
including, subject to subsection (3), Agreements to
which the Council is not a party;

negotiate, provide or arrange for the financial, technical,
and administrative measures required in relation to any
proposal for the conservation of a place;

negotiate with public authorities, owners, occupiers and
their agents, persons contemplating development
proposals, and other persons likely to be of assistance in
concluding concessions, plot ratio adjustments, transfers
of development rights, and other planning measures that
will enable or encourage persons to record or conserve,
or to facilitate the presentation of, places of cultural
heritage significance in the State;

advise and assist persons who are responsible for, or
may be prepared to undertake, the management or
maintenance of any place having cultural heritage
significance, or of any building, exhibition or thing
relevant to the recording, conservation or presentation of
any such place, or who are concerned with matters or
things associated with any such place or likely to
promote public interest in the cultural heritage;

acquire by agreement, or in default of agreement and
with the consent of the Minister compulsorily, places of
cultural heritage significance, for the purpose of acting
as interim custodian until such time as satisfactory

As at 09 Apr 2006
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Part 3

The Council

Division 1 Functions

s. 8

€)

arrangements for the conservation of the places by other
persons can be concluded, and enter into leases,
lease-back arrangements, or other agreements related to
the occupation or use of those places;

(g) deliver any place, matter or thing related to or associated
with the cultural heritage and of which the Council has
possession or control into the possession or control of
any local government, museum, gallery, library or
person, whether incorporated or not, for the purpose of
making it accessible to the public or for the purpose of
study;

(h) undertake or assist other persons to undertake studies,
assignments, commissions, investigations, the
preservation of techniques and crafts or the gaining of
experience, and the publishing of information, whether
in the State or elsewhere, in respect of matters related to
the functions of the Council relevant to any place, matter
or thing significant to the cultural heritage;

(G) make charges or impose fees in relation to places
maintained or activities, matters or things promoted,
arranged or controlled by or on behalf of the Council,
and otherwise as the regulations may require; and

(k) enforce any Order made under Part 6, and prosecute
persons contravening this Act or any prescribed
provision of any other written law.

The Council on behalf of the Crown shall not institute, or
intervene in, any proceedings arising out of a Heritage
Agreement to which the Council was not a party, unless —

(a) the party which entered into the Agreement on behalf of
the Crown so consents; or

(b) the Minister is of the opinion that such consent has been
unreasonably withheld, and so certifies,

in which case the Council on behalf of the Crown shall be, or
shall become, a party to those proceedings as though the
Council acting on behalf of the Crown had always been a party
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The Council Part 3
Functions Division 1
s. 8

to the Agreement and the Council shall thereupon have all the
rights, including rights of appeal, of a party to the proceedings,
and the costs of those proceedings on behalf of the Crown shall
be borne by the Council unless the court otherwise orders.

(4) For the purposes of this Act, but subject to the approval of the
Treasurer, financial assistance or incentives may be offered by
the Council with or without a requirement for the giving of
security and either free of interest or at such rates of interest as
the Council determines.

(5) Subject to the approval of the Treasurer and of the Minister, the
Council may establish or participate in any scheme of
endowment, or create any trust, upon such terms and conditions
and having such objects not inconsistent with this Act as the
Council thinks fit, appoint or act as trustees in relation thereto,
and implement the provisions of that endowment or trust.

(6) The Council, unless the Minister otherwise directs, may —

(a) accept any moneys or property, or the care and control
thereof for the time being, by way of gift or loan (not
being a gift or loan expressly prohibited by any Act or
instrument of trust);

(b) act as manager for the time being of any trust,
endowment, bequest, gift, property, or moneys
(including trust moneys) for the purposes of the Council
or in furtherance of the work of the Council; and

(¢) use and apply any moneys or property not immediately
required for the purposes of a trust declared in relation
thereto in any manner not at variance with the trust.

(7)  The Council may refuse to accept any endowment, bequest, gift,
moneys or other property, or to act in any trust, where in the
opinion of the Council any condition attaching thereto, or the
intention or subject matter, is not consistent with the objects of
the Council or is otherwise not acceptable.

[Section 8 amended by No. 14 of 1996 s. 4.]
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Division 2 — Referrals, and relationship with governmental
bodies, etc.

9. Public referrals

(1)  Any person may refer in writing to the Council any act, matter
or thing which gives rise to concern as to the conservation of a
registered place or any other place which is or may be of
cultural heritage significance.

(2) Where any referral is made to the Council under subsection (1)
the Council —

(a) shall where the Council considers it appropriate report
and make recommendations thereon to any Minister of
the Crown to whose administration the matter relates, or
to any decision-making authority; or

(b) may otherwise deal with it as the Council thinks fit,

and shall inform the person making the referral accordingly.

10. Cooperation by public authorities with the Council

(1)  All public authorities shall, and are hereby authorised to, give to
the Council such assistance in the carrying out of the functions
of the Council as is reasonably practical, and shall comply with
all reasonable requests for information made by the Council, but
this Act shall not be taken as exempting the Council from any
requirement as to the payment of fees or charges.

(2)  Where the Council is of the opinion that a public authority has
not complied with subsection (1) the Minister of the Crown
having responsibility for that public authority may, on the
request of the Council and after consultation with the Public
Service Commissioner %, direct that authority to provide the
assistance to the Council, and any such direction may require
that the services of any person employed or engaged by that
authority shall be made available for the purpose.
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Referrals, and relationship with governmental bodies, etc. Division 2
s. 11

11.

(1)

2)

€)

Duty of public authorities to assist in conservation of
registered places

A person who, as a Minister of the Crown, is responsible as the
Minister under any written law —

(a) shall not, as such Minister, initiate or take any action
under that law; and

(b) shall give all such directions and do all such things as,
consistently with that written law, can be given or done
under that law by the responsible Minister to ensure that
any decision-making authority in respect of which that
Minister has a responsibility does not take any action
under that law,

which will, or will be likely to, adversely affect a registered
place unless that Minister is satisfied that there is no feasible
and prudent alternative to the taking of that action and that all
measures which can reasonably be taken to minimize any
adverse effect will be taken.

Where an application is referred pursuant to section 78 or it
otherwise comes to the notice of a decision-making authority
that a proposal being considered by, or referred to or initiated
by, that authority may affect any registered place or place which
is the subject of a Heritage Agreement that authority shall refer
the proposal to the Council as soon as is practicable and
thereafter furnish to the Council all such aid, information and
facilities as are practicable, and the Council shall thereupon
advise both the Minister and the authority making the referral.

A decision-making authority shall not take any action that might
(whether or not adversely) affect to a significant extent a
registered place or a place which is the subject of a Heritage
Agreement (even though that action is not directly related to the
place) unless —

(a) subsection (2) has been complied with by the authority;

(b) the authority has informed the Council of the proposed
action and given the Council a reasonable opportunity to
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12.

4)

(1)

2)

consider it and to advise both the Minister and that
authority;

(c) that action is consistent with advice received from the
Council, or there is no feasible and prudent alternative to
the taking of that action; and

(d) the decision-making authority has used its best
endeavours to ensure that all measures which can
reasonably be taken by any person involved in the
implementation of the proposal are taken so as to
minimize any adverse effect.

For the purposes of this section —
(a) the making of a decision or recommendation;

(b) the grant of an approval or permission, or the issue of a
licence; or

(¢) arefusal so to do,

constitutes the taking of action, and where the adoption of a
recommendation would adversely affect a place the making of
that recommendation shall be deemed to be action affecting the
place adversely.

Questions between Ministers of the Crown

Any question, difference or dispute arising with respect to the
exercise of any right, power or authority or the discharge of any
duty under this Act as between Ministers of the Crown having
responsibilities affected by this Act, may be finally and
conclusively determined by the Governor.

Subsection (1) does not prejudice the power of the Council,
whether or not in a matter the subject of a direction by the
Minister, to perform its advisory and technical functions.
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Division 3 — Finance

13. Application of Financial Administration and Audit Act 1985

The provisions of the Financial Administration and Audit
Act 1985 regulating the financial administration, audit and
reporting of statutory authorities apply to and in respect of the
Council and its operations.

14. Resources of the Council

(1)  Subject to this Act, the Council shall be responsible for
managing its own resources.

(2) The funds and property available to the Council for the purposes
of this Act are —

(a)

(b)

(c)

(d)

(e)
®

such moneys as are appropriated by Parliament for those
purposes;

moneys derived, whether from the National Estate
Grants programme or otherwise, from Commonwealth
sources and to be —

(i) administered by the Council in accordance with
the terms upon which the moneys are provided;
or

(i) utilised by the Council for its own purposes;

moneys borrowed by the Council or advanced by the
Treasurer under section 15;

moneys paid, contributed or repaid to the Council,
including moneys received by way of charges or fees, or
the sale, rental or management of property owned or
administered by the Council;

the proceeds of investment of moneys referred to in
subsection (6);

moneys or property accepted by the Council for
application towards any purpose that is included in the
functions of the Council; and
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€)

(4)

)

(g) other moneys or property that may lawfully be received
by the Council.

Subject to the maintenance of adequate records showing the
sources from and purposes for which moneys are received and
the manner in which moneys are used, the funds of the Council
may, in so far as not derived for or attributed to a specific
purpose, be utilised for the general purposes of the Council.

Subject to this Division, all moneys received by the Council
shall be credited to an account at the Treasury, forming part of
the Trust Fund constituted under section 9 of the Financial
Administration and Audit Act 1985, to be called the Heritage
Fund which shall, subject to any direction given by the Minister,
be controlled by the Council and may be operated in such
manner as the Treasurer approves.

There shall be established in the Fund a trust account to be
called the “Heritage Conservation Incentive Account” and such
other accounts for such purposes, in such terms, and comprising
such moneys as the Treasurer may approve, and in relation to
any such account —

(a) there shall be credited the moneys derived for or
attributed to the purpose for which the account is
established, and the proceeds of the investment under
subsection (6) of moneys so credited;

(b) where any money represents funds held upon trust and
made payable to the Council upon lawful conditions, the
Council shall utilise it in accordance with those
conditions and not otherwise;

(c) the balance of the account shall not be overdrawn except
with the prior approval of, and subject to any condition
imposed by, the Treasurer; and

(d) in so far as the money represents an appropriation made
by Parliament for the service of a financial year, it may,
unless the Treasurer otherwise directs, be accrued for the
service of an ensuing financial year for a like purpose to
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that for which it was appropriated (and shall not be
required to be transferred to a suspense account in
connection with a specified commitment) sections 27
and 29 of the Financial Administration and Audit
Act 1985 notwithstanding.

(6) The Council may invest any moneys standing to the credit of the
Fund which are not immediately required for the purpose of this
Act in any manner in which moneys standing to the credit of the
Public Bank Account may be invested under the Financial
Administration and Audit Act 1985 and, subject to the approval
of the Treasurer, in other forms of investment.

(7)  Subject to this Division, all expenditure incurred by the Council
in carrying this Act into effect, including the repayment of
advances borrowed from the Treasurer under section 15 and
discharge of any liability to which section 16 applies and the
payment of interest and charges on such moneys, shall be
charged to the Fund.

(8) The Council shall in each year pay to the Treasurer such
amounts as may be fixed by the Treasurer —

(a) as the interest and sinking fund contributions for the
year in respect of any proportion of the Consolidated
Fund applied for purposes to which the functions of the
Council relate, regard having been had to any repayment
or payment of interest to which section 15 applies; and

(b) for the use by or on behalf of the Council of
Government buildings or other Government property,
and for services rendered by any officers of the Public
Service or any public authority.

(9) The Council shall make provision, by way of a sinking fund or
in such other manner as the Treasurer may require, in respect of
any moneys advanced or guaranteed by the Treasurer and for
the payment of interest and charges on such moneys.
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(10)

15.

(1)

2)

)

(4)

16.
(1)

The Council shall ensure that the moneys standing to the credit
of the Fund are applied in accordance with this Act, and not
otherwise.

[Section 14 amended by No. 6 of 1993 s. 15, No. 49 of 1996
s. 64.]

Council may borrow, from Treasurer or with Treasurer’s
approval

The Council may borrow from the Treasurer such amounts as
the Treasurer may advance, on such conditions, including
conditions as to repayment and payment of interest, as the
Treasurer may impose and the Treasurer is hereby authorised to
make such advances.

Where an advance is made under subsection (1) the Council
shall —

(a) repay the amount of the advance;

(b) pay interest in accordance with the conditions imposed
under subsection (1); and

(c) comply with any other conditions imposed.

The Council may, subject to the prior written approval of the
Treasurer and only upon such terms and conditions as may be
specified in that approval, borrow moneys for the purposes of
this Act from persons other than the Treasurer.

By virtue of this subsection the assets of the Council are
charged with the due discharge by the Council of all obligations
arising under this section.

Treasurer may give guarantees

Subject to the prior approval of the Governor, the Treasurer
may, on behalf of the Crown in right of the State and on such
terms and conditions as the Treasurer may determine, guarantee
the payment of any moneys payable by the Council, or the
discharge of any liability, or the performance of any obligation
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(however or wherever arising, entered into or to be entered
into), of the Council.

(2) The performance of a guarantee given by the Treasurer on
behalf of the State under this Act is hereby authorised and the
due payment of moneys payable by the Treasurer thereunder
with all interest thereon —

(a) is hereby guaranteed by the State; and

(b) shall be charged to the Consolidated Fund, which is
hereby to the extent necessary appropriated accordingly,

and any sums received or recovered by the Treasurer, from the
Council or otherwise, in respect of an amount so charged shall
be credited to the Consolidated Fund.

(3) Where the Treasurer becomes liable to make any payment under
subsection (2) —

(a) the assets of the Council are hereby; and

(b) if the Treasurer so requires, the funds and other assets of
a person associated with the Council in respect of a
matter in relation to which the guarantee is given, shall
by the instrument of guarantee be,

charged (by way of floating charge unless otherwise provided
by that instrument of guarantee), to the extent that repayment of
moneys paid by the Treasurer is not received or recovered by
the Treasurer in accordance with the guarantee, with repayment
to the Treasurer of the amount for which the Treasurer is so
liable, upon such terms and conditions as may have been
determined and specified on the giving of that guarantee.

(4) The liability of the State pursuant to a guarantee under this
section shall not be affected or discharged —

(a) by the granting to the Council or a person associated
with the Council in relation to the guarantee of any time
or other indulgence or consideration;
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(b) by reason of any transaction that may take place
between the Council and any person having the benefit
of the guarantee; or

(c) by any other act or omission of the person having the
benefit of the guarantee,

whereby the liability of the State as guarantor would but for this
provision have been affected or discharged.

(5) Inrespect of every guarantee given by the Treasurer under this
section, the Council shall cause to be credited to the
Consolidated Fund such annual fee, if any, as the Treasurer may
require.

(6) The annual fee referred to in subsection (5) shall be determined
by the Treasurer not later than the time when the guarantee is
given, but may be varied from time to time by the Treasurer by
notice in writing to the Council.

(7)  An instrument of guarantee given pursuant to subsection (1)
shall be executed by —
(a) the Treasurer; or
(b) aperson authorised —
(1) Dby the Treasurer in writing; or
(i) by operation of law.
(8) All instruments of guarantee given pursuant to subsection (1)
shall be scheduled and included in the Annual Report submitted

by the accountable authority under section 66 of the Financial
Administration and Audit Act 1985.

[Section 16 amended by No. 6 of 1993 s. 11, No. 49 of 1996
5. 64.]

17. Evidence of Treasurer’s approval etc.

(1) Inrelation to any power of approval or direction on the part of
the Treasurer provided for in this Act the Treasurer may, by an
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instrument signed by the Treasurer, delegate all or any of those
powers to an officer of the Treasury and thereupon —

(a) the person to whom power is so delegated may exercise
the power in the same manner and with the same effect
as if the power were directly conferred upon the officer
by this Act and not by delegation; and

(b) aperson who purports to exercise power pursuant to a
delegation conferred under this subsection is presumed
to do so in accordance with the terms of the delegation
in the absence of proof to the contrary.

(2)  Where under this Act the approval of the Treasurer is required
in relation to any transaction or any matter is or may be affected
by a direction given by the Treasurer, if the person for the time
being holding or acting in the office of Under Treasurer of the
State is satisfied —

(a) that the Council has complied with this Act and any
such direction of the Treasurer;

(b) that any requirements of the Treasury as to —

(1) the disclosure to the Treasury of relevant
information;

(i1) the terms and conditions applicable and the
manner by which the transaction is to be
effected; and

(ii1))  the form and content of any security or other
document required to be executed relating to the
proposals,

have been met; and

(c) that the approval required by this Act in respect thereto
has been given,

that person may give a signed certificate, in a form agreed with
the parties to the relevant transaction, expressed to have been
prepared in respect of that transaction and to be given for the
purposes of this section, as to the matters referred to in this
subsection.
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(3) A certificate given under subsection (2) shall be conclusive
evidence of the facts therein stated as between the parties to the
original transaction or their successors or assignees in any
proceedings arising from or relating to that transaction.

18. Stamp duty, taxes and rates

(1) Notwithstanding the provisions of the Stamp Act 1921, no duty
shall be payable in respect of any agreement, conveyance or
transfer, or lease, deed of gift or deed of settlement, or other
document entered into for the purposes of this Act and in
relation to which the Council would otherwise be liable to pay
the duty under that Act.

(2) A tax or rate shall not be charged or levied by or under any law
of the State on or in respect of any land for the time being
vested in, leased to, or placed under the control of, the Council
and used or preserved by, or by arrangement with, the Council
unless —

(a) thatland is leased to, or occupied by, some other person
for a purpose that —

(1) 1is not directly related to the carrying out by the
Council of its functions under this Act; and

(i) is not necessary or conducive to the attainment of
the objects of this Act;

or

(b) the Council otherwise agrees.

Division 4 — Membership

19. Membership of the Council

(1) The membership of the Council shall be appointed by the
Governor on the recommendation of the Minister, having regard
to subsections (4) and (5), and shall comprise —

(a) aChairperson;
(b) anominee of the National Trust of Australia (W.A.);
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)

)

4)

)

(c) aperson appointed to represent the interests of local
government;

(d) a person appointed to represent the interests of owners;

(e) aperson appointed to represent professional
organizations having relevant professional skills; and

(f) 4 other persons,

having qualifications particularly relevant to, or expertise or
experience or a practical interest in, matters within the functions
of the Council.

A quorum of the Council shall be constituted by 6 members
entitled to vote.

The Minister shall recommend for appointment under
subsections (1)(c), (d) and (e) respectively a person chosen from
nominees put forward by —

(a) local government interests;

(b) groups purporting to represent the interests of owners;
and

(¢) professional organizations with skills relevant to the
conservation of places of cultural heritage significance.

In recommending appointments under subsection (1)(f) the
Minister shall have regard to representations made by relevant
local interest groups or persons which may include those
referred to in subsection (3).

Any interest group or person seeking to obtain the
recommendation of the Minister in respect of any prospective
appointment to the Council shall furnish to the Minister —

(a) the name or names of any nominees having the support
of that group or person;

(b) particulars of the area of interest sought to be
represented, and of the qualifications, expertise and
experience of each prospective member nominated; and
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20.
(1)

)

3)

(4)

[(5)

(c) asigned consent on the part of each person so
nominated.

Tenure of office

Subject to this section, the term of tenure of office of a member
shall be 5 years or such lesser period as the Governor, having
regard to the need to maintain continuity of membership on the
Council, may determine and cause to be specified in the
instrument of appointment.

A member may resign office by a written notice given under the
hand of the member addressed to, and received by, the Minister,
but a member whose term of office expires or who resigns from
office shall be eligible for re-appointment.

If a member —

(a) is an undischarged bankrupt, or a person who is an
insolvent under administration or whose property is
subject to an order or arrangement under the laws
relating to bankruptcy;

(b) is absent, without the permission of the Minister, from 3
consecutive meetings of the Council of which the
member has been given notice; or

(¢) isremoved from office pursuant to subsection (4),

the office becomes vacant and the person shall not thereafter be
eligible for re-appointment.

A member may, at any time, be removed from office by the
Governor, on the recommendation of the Minister and on
grounds established to the satisfaction of the Governor, by
reason of impairment, within the meaning of Part IVA of the
Equal Opportunity Act 1984, affecting the performance of his or
her duties, incompetence, inefficiency, neglect of duty or
misconduct.

repealed]
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21.

22.

(6)

(7

(1)

2)

(1)

A member may be appointed on terms that require the member
to devote his or her full time to the performance of the duties of
that office, but may be granted leave of absence by the Minister.

Any reference in this Act to a member shall, unless the context
otherwise requires, be construed as including a reference to a
person who is —

(a) the Chairperson;

(b) appointed by the Minister under section 21 to actin a
vacant office or in the place of an appointed member
during any vacancy, absence, or temporary incapacity;
or

(c) appointed as a co-opted member under section 23,

whilst the person holds or acts in that office.
[Section 20 amended by No. 57 of 1997 s. 71.]

Acting members

The Minister may appoint a person to act in the place of the
member during any period when a member is absent or unable
to perform the functions of that office, or if the office is vacant
and is for the time being not filled, as the case requires, and any
person so appointed has, while so acting, all the functions and
entitlements of a member.

Where a person is to be appointed under subsection (1) to act in
the place of a member, the Minister shall first seek the advice of
the relevant interest group.

Delegation by the Council or the Chairperson

Any function of the Council may be performed, and any power
(other than this power of delegation) may be exercised or duty
carried out on behalf of the Council by a person other than the
Council, if the Council delegates, by resolution of which notice
is published in the Gazette, that function, power or duty to that
person, either generally or in respect to any particular matter.
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2)

)

(4)

()

The Chairperson may, whenever it is necessary to do so,
delegate generally to a member or to an officer or other person
referred to in section 27 who is —

(a) specified in the instrument of delegation; and

(b) approved by the Minister for the purposes of this
subsection,

(in this section called “the delegate”) all of the powers and
duties of the Chairperson under this Act in relation to meetings
of the Council, other than this power of delegation, but in
default of any such delegation the exercise and performance of
those powers and duties may be undertaken by a member so
authorised by the Minister.

Notwithstanding subsection (2) but subject to the approval of
the Minister, the Chairperson may by notice published in the
Gazette delegate, either generally or as otherwise provided by
that notice, to —

(a) amember, or any officer or other person appointed or
engaged under section 27;

(b) acommittee of the Council; or

(c) apublic authority or officer or employee of a public
authority,

specified in that notice (in this section also called “the
delegate”) all or any of the powers and duties of the
Chairperson under this Act, other than the powers and duties in
relation to meetings of the Council and this power of delegation.

The Chairperson shall cause the name or title of the delegate to
be published in the Gazette.

A power or duty delegated by the Council or the Chairperson
under this section shall, if exercised or performed by the
delegate, be exercised or performed in accordance with the
instrument of delegation.
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23.
(1)

2)

)

4)

()

Division 5 — Proceedings of the Council, etc.

Co-option and consultation

The Council may appoint, subject to the consent of the Minister,
any person having specialized knowledge or experience relevant
to the purposes of this Act to be a co-opted member for such
period, or in relation to such matters, as the Council may specify
in the instrument of appointment.

A person co-opted under subsection (1) is not eligible to vote
but otherwise, for the period and in relation to the matters in
respect of which the person is co-opted, may take part in the
deliberations of the Council and has all the functions and
entitlements of a member.

Where the Council invites or engages any person, or a
representative of any person or organization to participate in
meetings of the Council in a consultative capacity in relation to
any particular aspect of the functions of the Council that person
may be permitted to take part in the deliberations of the
Council, but is not eligible to vote.

Where the Council is to consider the giving of advice to the
Minister under section 47 or 49 in relation to a place the
Council shall, in writing, notify the local government of the
district in which the place is situated and invite it to nominate a
person to participate in meetings of the Council at which that
advice is formulated.

A person nominated under subsection (4) may take part in the
deliberations of the Council in relation to the formulation of the
advice referred to in that subsection, and is eligible to vote on
that matter.

[Section 23 amended by No. 14 of 1996 s. 4.]
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24.
(1)

2)

)

(4)

)

(6)

Proceedings of the Council

Subject to this Act and the Interpretation Act 1984 the
proceedings of the Council may be regulated in such manner as
the members think fit.

A meeting of the Council may be convened by the Minister or
by the Chairperson, and where 3 or more members give notice
in writing to the Chairperson requiring the Chairperson to
convene a meeting in relation to any matter the Chairperson
shall at their request convene a meeting of the Council to be
held within 14 days thereafter to deal with that matter.

In the absence or incapacity of the Chairperson and of any
person to whom the Chairperson has given a relevant delegation
under section 22(2), the members present at a meeting shall
select one of their number to preside, and the person so selected
has and may exercise all the powers of the Chairperson whilst
so presiding.

A record of the proceedings of every meeting shall be kept in
such manner as the Minister may direct or approve, and shall be
corrected as necessary and certified by the member presiding at
that or the next succeeding meeting, and the Council shall
ensure that the Minister is furnished with those minutes and
with any further or other information and reports on the
activities or proposed activities of the Council that the Minister
may require.

No act or omission on the part of a person acting in place of
another under this Division shall be questioned on the ground
that the occasion for the appointment or acting had not arisen or
had ceased.

A question arising at a meeting of the Council shall be decided
by a majority of the votes of the members present and eligible to
vote, and the member presiding at that meeting may exercise
both a deliberative vote and, in the event of the votes recorded
being otherwise equal, a casting vote.
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(8)

25.
(1)

2)

€)

(4)

()

The Minister shall convene the first meeting of the Council as
soon as practicable after the coming into operation of this
section, and thereafter the Council shall hold meetings at such
times and places as the Minister directs or the Council
determines.

In all cases of dispute, doubt or difficulty respecting or arising
out of matters of procedure or order, the decision of the member
presiding is final.

Committees

The Council may, from time to time, appoint a committee or
committees to investigate and advise the Council on any aspect
of its functions or to carry out such of the functions and duties,
or exercise such of the powers, of the Council as the Council
may, subject to subsection (5) determine.

The carrying out of any duty or the exercise of any power by a
committee does not relieve the Council of the responsibility for
the decisions of that committee.

A committee consists of a Chairperson and such other persons
as the Council appoints, but so that in every case not less than
one of the persons appointed to the committee shall be a person
who is a member of the Council.

Each committee shall report to the Council on its activities at
such times as the Council directs.

Subject to —
(a) the directions of the Minister and of the Council;
(b) the terms of any delegation under section 22(1) or (3);
(c) this Act and the Interpretation Act 1984,

each committee may determine its own procedures, but in
default of any such determination section 24 shall have effect in
relation to the proceedings of a committee as if a reference in
that section to the Minister were a reference to the Chairperson,
a reference to the Council were a reference to the committee, a
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reference to the Chairperson were a reference to the Chairperson
of the committee, and a reference to a member were a reference
to a person appointed to the committee.

26. Conflict of interest

(1) A person who is a member, or is appointed to a committee of
the Council —

(a) who has in any way, whether directly or indirectly, a
pecuniary interest in any matter before the meeting for
consideration or in any other matter that arises or is
likely to arise out of a matter before the meeting for
consideration, shall, as soon as possible after the
relevant facts have come to the knowledge of that
person, make a full disclosure of the nature and extent of
that interest at the meeting; and

(b) on being requested to do so by the person presiding at
the meeting, shall make a full disclosure as to whether or
not the person has, and the nature and extent of, any
pecuniary interest in a matter before the meeting or any
other matter arising or likely to arise out of that matter
as to which the person presiding may inquire.

(2) Every disclosure made pursuant to subsection (1), and
particulars of any request made under subsection (1)(b), shall be
recorded in the record of the proceedings of the meeting at
which it is made.

(3) Where —

(a) disclosure is made of a pecuniary interest or likely
pecuniary interest; or

(b) the person presiding at the meeting is of the opinion that
a disclosure requested has not been adequately made,

the person presiding at that meeting may put to the meeting the
question as to whether or not the member or person appointed to
the committee making the disclosure or requested to make the
disclosure should be present during the consideration of the
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matter in relation to which the pecuniary interest exists or may
arise.

(4) Where the question is put to the meeting in accordance with
subsection (3), the meeting may determine that the member or
person appointed to the committee to whom the question
relates —

(a) should not be present during the consideration of the

matter in relation to which the pecuniary interest exists
or may arise; or

(b) should be permitted so to be present and —

(1) shall be permitted to take part in the
consideration and to vote; or

(i1)  shall be permitted to take part in the
consideration, but shall not be eligible to vote,

in relation to the matter, as the case may require, and effect shall
be given to the determination.

(5) Where a meeting proposes to deliberate the question of a
determination to which subsection (4) refers the member or
person appointed to the committee to whom the question relates
shall not —

(a) unless the meeting otherwise agrees, be present during
the deliberation; or

(b) be eligible to take part in the making of the
determination.

(6) The requirements of subsection (1) do not apply in any case
where the interest of the member or person appointed to the
committee consists only of being —

(a) amember or creditor of a corporation that is interested
in a contract or proposed contract with the Council; or

(b) amember of a body by which that member or person
was nominated for the purposes of this Act,
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(7

(8)

(1)

if the interest of that person may properly be regarded as not
being both a material personal and also a pecuniary interest of
that member or person.

For the purposes of subsection (1), a general notice given to the
Council or that committee by a person to the effect that the
person is an officer of or associated with a specified
corporation, firm or body and is to be regarded as having a
pecuniary interest in any contract that may, after the date of the
notice, be made with that corporation, firm or body shall be
deemed to be a sufficient disclosure of that interest if —

(a) the notice states the nature and extent of the interest of
the person in the corporation or firm or body;

(b) the extent of the interest of that person in the
corporation, firm or body is not greater than is stated in
the notice; and

(c) the notice is given at a meeting of the Council or that
committee, or the person takes reasonable steps to
ensure that it is brought up and read at the next such
meeting after it is given.

For the purposes of determining the existence of a majority or
quorum in accordance with section 54 of the Interpretation

Act 1984 a member or person appointed to a committee who is
precluded under this section from taking part in any deliberation
or decision at a meeting with respect to a matter shall be
deemed to be absent from the meeting while that matter is being
deliberated or decided.

Division 6 — Staff, remuneration, etc.

Staff and consultants etc.

Under and subject to Part 3 of the Public Sector Management
Act 1994, such persons may be appointed as may be expedient
for the purposes of this Act.
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(2) The Chairperson on behalf of the Council may engage persons
as wages or field staff otherwise than under Part 3 of the Public
Sector Management Act 1994 and persons so engaged shall,
subject to any relevant industrial award or agreement, be
employed on such terms and conditions as the Minister
determines on the recommendation of the Public Service
Commissioner .

(3) Without prejudice to the generality of section 10, and subject —

(a) where the officer is a member of the Public Service, to
the concurrence of the employing authority, within the
meaning of the Public Sector Management Act 1994, of
that officer;

(b)  where the public authority is a local government, to the
consent of that local government; or

(c) where the public authority is not a local