Template - Drafting instructions for subsidiary legislation
The template
PCO encourages you to use this template. Using it will help ensure you address the matters that PCO needs to draft your subsidiary legislation. This page and the words in red italics in the template are for guidance.
Drafting instructions should be set out in narrative form; that is, using sentences and paragraphs to explain what is required in the subsidiary legislation. 
Drafting instructions should use consistent language throughout to reduce the opportunity for confusion. Definitions and words that exist in current legislation should be used where relevant and identified as such.
To make it easier to refer to particular instructions during drafting, please use the paragraph and page numbers set out in the template.
Please send drafting instructions to: pco@pco.wa.gov.au
Other matters to consider
As an instructing officer you should be familiar with, and consider the following, when developing your drafting instructions:
the Cabinet Handbook
Getting Government Legislation Drafted and Enacted
the authorising Act for the subsidiary legislation 
the Interpretation Act 1984 
the Legislation Act 2021
any other Acts of general application within your agency’s portfolio
any guidance within your agency about the development of drafting instructions.
The benefits of comprehensive drafting instructions
Drafting instructions form the basis of new legislation. For this reason, drafting instructions need to be comprehensive and deal with all aspects of the legislation, from the big picture to matters of relatively minor detail.
Comprehensive drafting instructions might take an instructing officer extra time and effort, but come with the following benefits:
a complete first draft can be prepared more quickly
the number of drafts required to be generated is minimised
the need for clarifying correspondence and meetings is reduced
significant policy development and further policy approval mid-draft are avoided
overall timeframes for completion of your project are shortened.
Drafting instructions should generally be sent to PCO only when the policy is settled. If there are aspects of the policy that are still under consideration, this should be clearly indicated in the drafting instructions, including what needs to occur and the likely timeframe.
Drafting instructions for subsidiary legislation (SL)
For simple or minor SL: PCO suggests you please complete Parts A to E
For moderate or substantial SL: PCO suggests you please complete Parts A to H
[Proposed name/description of SL][footnoteRef:1] [1:  An appropriate SL title will be assigned by PCO during the course of drafting according to the convention of SL titles being accurate, concise and objective.] 

Part A: Preliminary matters
Instructing agency
Insert name of agency providing drafting instructions.
[  ]
Empowering Act
Insert name of Act under which the SL is to be made.
[  ]
Responsible Minister
Insert name of Minister responsible for the administration of the Act, or the provision of the Act, under which the SL is to be made.
[  ]
Instructor
Name:	[  ]
Position and business area:	[  ]
Phone:	[  ]
Email:	[  ]
Work days:	[  ]
Part B: Approval to draft, key dates and consultation
Approval to draft
On [date] the Minister gave approval to draft the [proposed name/description of SL]. A copy of the Minister’s approval to draft is provided with these drafting instructions.
Key dates
If your SL is urgent, please insert the reasons for the urgency in this section.
If there are key dates and milestones for the SL, please indicate them here so that they can be borne in mind during drafting.
[  ]
Consultation
If it is intended to carry out consultation on the SL, either internally within Government or externally with the public or stakeholders, please indicate here any key dates and milestones for consultation so that they can be borne in mind during drafting.
Consultation drafts go through a quality assurance process within PCO before being finalised. Your consultation plans should factor in that process and be discussed with the drafter to whom the SL is allocated. 
[  ]
Part C: Head of power and who makes the SL
Head of power to make SL
The making of SL must be authorised by a power in the Act (a head of power) under which it purports to be made, as supplemented by other Acts, for example, the Interpretation Act 1984 section 43. If the SL covers different policy areas that are made under different heads of power, the relevant provisions can be noted below or in Part D or F.
The SL is within the following head/s of power: 
[  ]
Who makes SL
The particular head of power provision or another provision of the empowering Act will specify by whom the SL is to be made. This could be: the Governor in Executive Council, the Minister, a Court, or a statutory body or officer. (Note the Interpretation Act 1984 section 40.)
The SL will be made by: [  ]
Part D: General background and policy proposal
Why the SL is required
Please set out a brief overview of:
the policy context
the primary aims of the SL
the issues or problems the SL is intended to address
the policy solution
how the policy solution will be achieved.
For moderate or substantial SL, the overview should give the drafter the big picture. More detail can be provided in Part F: Detailed instructions.
[  ]
Legal setting
Please set out an overview of:
how the current law operates by reference to relevant legislation or case law
the relationship between the SL and the current law
any similar legislative schemes or precedent provisions in this or other jurisdictions that you have considered in preparing the drafting instructions, including how the proposed legislation is to be similar to or different from the other legislation
any relevant legal advice (please attach a copy)
any relevant court decision (please attach a copy or include a hyperlink)
if the SL arises from a review - the review (please attach a copy or include a hyperlink).
[  ]
Part E: Commencement
Please indicate the commencement plans for the SL. For example, is the SL to commence on:
the day after publication
a particular date 
different dates for different policies.
Note that if the commencement of the SL is tied to the commencement of a provision of an Act and the date of commencement of the relevant Act provision is known when the final version of the SL is prepared, PCO practice is to specify that date in the SL (instead of referring to the day on which the relevant Act provision comes into operation).
(Note the Interpretation Act 1984 section 41.)
[  ]
Part F: Detailed instructions
[Policy area 1]
Issues and policy
Describe the issue or problem to be addressed. Describe the policy solution to be implemented. Include examples and real-life scenarios if this will assist in understanding by the drafter.
[  ]
Current legal framework
Describe the current legal framework in this section. Refer to any provisions of existing SL that need to be amended or repealed, or are relevant to the policy area.
[  ]
Key concepts and terminology
Describe the key concepts used in the instructions and what they are intended to cover. That information will be used to draft definitions. These definitions may be highlighted early in the SL or the relevant part of the SL to signal their significance and aid the reader.
(Note the Interpretation Act 1984 section 44.)
If technical or industry specific terminology is used, please explain these terms clearly.
[  ]
Instructions
Insert instructions in this section, including, for example:
to whom the legislation will apply
when it will apply (time, circumstances, conditions)
what must or must not be done, why this is so, how is this to be achieved and by when
prescribing of matters for the purposes of definitions or other specific provisions in the Act
offences and penalties (note the Interpretation Act 1984 section 43(6))
matters relating to prosecutions, modified penalties and infringement notices
fees and charges (note the Interpretation Act 1984 sections 45 and 45A)
evidentiary certificates
giving documents by electronic means
transitional issues (these can alternatively be dealt with in Part G).
Please don’t set out instructions in the form of an attempted draft of legislative provisions or otherwise attempt to draft the legislation requested. This applies even if you are a lawyer.
If you are giving instructions for extensive amendment of existing SL which is older, please consider whether it would be appropriate to instruct PCO to re-write the SL as part of the project. 
The instructions in relation to this policy are as follows:
[  ]
[  ]
[Policy area 2]
Issues and policy
[  ]
Current legal framework
[  ]
Key concepts and terminology
[  ]
Instructions
The instructions in relation to this policy are as follows:
[  ]
[  ]
[Policy area 3]
Issues and policy
[  ]
Current legal framework
[  ]
Key concepts and terminology
[  ]
Instructions
The instructions in relation to this policy are as follows:
[  ]
[  ]
Part G: Transitional issues
[bookmark: _Hlk230790542]Transitional provisions are less usual in SL (compared to Acts) and consideration needs to be given to whether transitional provisions are authorised by the empowering Act. Many short-term transitional issues can be handled administratively by the implementing agency; however, statutory provision may be required for:
matters under the old law that need to have status under the new law, e.g. pre-existing licences
processes that could have started but not been completed under the old law, e.g. applications made but not determined.
Transitional provisions [are/are not] required.
Please draft transitional provisions to deal with the following matters in the following ways:
[  ]
[  ]
Part H: Consequential amendments 
Consequential amendments [are/are not] required.
Please make consequential amendments to the following provisions of SL in the ways indicated:
[  ]
[  ]
The passage of a new Act (either principal or amending) may give rise to the necessity for changes to SL to give effect to the new Act. The changes may be substantive or merely consequential (such as updating references to enactments). Often these changes need to be coordinated with bringing the Act into operation and therefore a number of items of SL must be submitted to the same meeting of the Executive Council. 
If changes are required to SL for which administrative responsibility lies with another portfolio area, whether administered by your Minister or another Minister, the drafting, making and publication of the SL must be actively coordinated. For more information on the process for minor consequential SL amendments affecting more than one portfolio, see:
Premier's Circular 2026/01
PCO Client Newsletter Issue 19 (September 2021)
Joint Standing Committee on Delegated Legislation, Procedures for dealing with consequential amendments to delegated legislation following enactment of primary legislation.
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