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Colonial Seeretary'’s. Office, Perth, June 17, 1836.

HIS Excellency the Governor has been pleased to direct the publication of

S22 the following Rules and.Orders for the Regulation of Proceedings in the

Civil Court of Western Australia, made and prescribed by him on the 13th of May -

of the present year, with the advice of the Executive Council :—

Rules and Ovrders for the Regulation of Proceedings in the Civil Court of
W estern Australia, made and prescribed by His Hacellency the Go-
vernor, with the advice of the Executive Council, the thirteenth day of
May, in the year of our Lord one thousand eight hundred and thirty-

sia. ,
HEREAS, by an Order in Council, dated at Saint James’s the 1st of
‘ November, 1830, His Majesty was pleased to authorise and empower the

Governor of Western Australia, and certain Officers mentioned in the same

Order, to make and establish all such laws and ordinances, and: to constitute such

eourts and officers, as might be necessary for the peace, order, and good govern-

ment of His Majesty’s subjects, and others, within the said Colony ; and whereas,
in pursuance and in exercise of the power and authority so -conferred by His Ma-
jesty’s said Order in Council, the said Governor, with the advice of the Legislative

Council of the said Colony, by an Act passed on the 10th of February, 1832, inti-

- tuled An Act for establishing a Court of Civil Judicature, have constituted and es-
tablished a Court of Civil Judicature for the said Colony, under the style or title of
“the Civil Court of Western Australia;” and have authorised and empowered the said
Governor, with the advice of the Executive Council of the said Colony, to make and
prescribe all such rules and orders touching the times and places of sessions, form
of process, pleading, and other business and proceedings of the said Court, and of
the fees payable therein, as to him and them should seem fit; and such rules and
erders, from time to time, to alter, amend or revoke, as occasion ‘might require ;—
and whereas the said Governor, with the advice of the said Executive Council, by
an order bearing date 17th day of February, 1832, did make and prescribe certain.
rules and orders for regulating the Proceedings of the said Court; but it has been

- found expedient to alter and amend the same :—NoW. THEREFORE, it is hereby
declared and ordained by His Excellency the Governor of Western Australia, with
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the advice of the Executive Council thereof, that from and after the first day of
June next, the rules and ordersso made as aforesaid shall be revoked ; and “that
from and after the day last aforesaid, the times and places of sessions, forms of-
* process, pleadings, and other busmess and progeeémgs of the said Court, shall be,
and be conducted, respeétitveiy, according to the: following Rules, Orders, and
Begula.‘zmns,w (that is to:say,)—1st, The Clvﬂ Court shall hold- its ordlnary Ses-
sions at Perth; butthe Governor, or wcting Governor, miay from time to time, at
his discretion, authouse and direct the Court, by proclamation or other public
notice, to hold sessions in any other part of the Colony.
I1.—The Court shall sit once every Calendar month, for the dispatch of all
~ business within its” Jurisdiction, at intervals and nearly equal as may be, including
Holidays ; and may be adjourned by the Commissioner, from day to day, until all
causes ready for trial therein shall be heard and determined ; and it shall be com-
petent to the Commissioner, at his discretion, to hold Spemal Sessions, on the ap-
- plication of any party about to leave.the Colony, or upon other reasonable ground.
" TIL—The Office of the Court shall be at Perth, and shall be open, and at-
tended by the Registrar Clerk, every day (bundays and duly authorised Holidays
of the Court excepted) from 10 o'clock a.n. till 3 o’elock P n , except on Satur-
days, on which the Office Hours shall be from 10 o’elock 4.m. tll noon.  The fol-
lowing days shall be Holidays in the Civil Court; and in the Office thereof, -——-(thdt
is to say,)—in January, first Circumcision on the-Ist; €harles 1st~ Martyrdom “on
the 50th ; in February, Shrove T uesday on the 16th, Ash Wednesday on the.
17ih; in March, “Saint David’s on the first, and Saint Patrick’s on the
17th ; in April, Good Fiiday on the 1st, Easter Mouday on the 4th, Easter Tues-
day o the 5th, St. George on the 23d ; in May Ascension, Holy Thursday 12th,
Whit Monday 23d, Charles 1L Restoratlcm 29th, kept 80th ; in June, Foundation
Colony Ist, Baitle Waterlos 18th, Accession King William 4th on 25th; July,
St. James on 25th ; August; Queen’s Birth Day 13th, King’s Birth Day 22d ;
September, ﬁomzmtlon on ’7lh St. Michael’s 2911;, October, St. Luke on 18th,
Simon and Jude 28th ; November, Powder Plot on 5th, St. Andrew’s 30th ; De-
cember, Christmas on 25th, St. Stephen on 26th, St. Jolm 27th.

IV—-——Ihe ‘Commissioner, previously to entering on the duties of his office,
shall take and subscribe ihe following oath, to be administer ed to him by the Go-
vernor, orother oflicer for the time being administering the Government of the said
VColom, and to be preserved among the “Records of the Court :—

I swear that I will evecute and dischar, ge the duties, powers, and ir usts
of my office of Commissioner of the Civil Court of Western Australia
according to the best of my knowledge, skill and ability, so as shall most
promote the ends of Justice ; that I will receive no fee, reward, or emolu~
ment from any suitor of the “said Court Jor any thing to be by me done in.
my said office ; but that I will aveid corruption, and du(/ and zmparteally
administer. Justice to all parties, and in all causes, within the said court,
without fear, favor or affection for any, aceor ding to the laws of the said
colony. So help me God !

V.—The Registrar Clerk shall; previously to acting as such, take and sub-
scribe the following outh, to be administered to him by the Commissioner of the
Court, and to be plesewed among the records thereof :—

I swear that I will truly and faithfully éxecute the office of Registrar
Clerk of the Civil Court of W. Australia without Jear.favor or affection, for
any one ; and that I will not demand oy take ‘or permit or sufffer any.one
under me to demand ortake, any otizor than such Zawful Jees as shall be
allowed by the Rules and Regulatwn.s qf tﬁe said Court to be iaLen  and.
that I will duly and Jaithfully account, ‘whenever ordered by Y the Commis-
sioner of the said Court so to do, as well. for ol such fees as aforesaid, as
Jor all monies received by me, by vivtve of my said office, for or on account
of any otlzer person or persons wiiomsoever. 8o help me God !
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VI.—The Bailiff of the Court shall in like manner take and: subscribe the
following oath, to be kept among the records thereof :—

I swear that I will fuithfully and diligently serve the office of Bailiff of
the Civil Court of Western Austr alza, and serve and execute ail such
process thereof as shall be delivered to me for service or execution; without
Jear, favor or aﬁecteon Jor any one ;- and that I will not by m Jsel or- by
any other. demand o7 receive any other than such lawful fees.as I may be
permitted by the Rules and Regulatzons of the said Court to demand or
receive, for any thing done by me in my said office. ~So help me God !

VIL—The Registrar Clerk shall keep a book ruled and divided into ¢ columnis,
headed and intituled according to the form set forth in. the Schedule hereunto
annexed, which shall be called “ the Recond Book of the Civil Court;” a.d shall
enter therein all proceedings in thé course of any suit or action in the said Court,
in manner hereinafter mentioned ; and the Commissioner shall as soon as convenient-
ly may be after every court day, examine and sign the entries of proceedings had
on such court day. The Commissioner shall also draw up @ set ot mznexal forms
or precedents of Plaints, which the Registrar Clerk shallforthwith transcube into
some suitable book (to be called « thie Plaint Book,”) to which he shall also form
a convenient-Index, and which shall be constantl) kept in the office of the Court,
for the inspection of persons about to-become suitors therein. , :

VIL—Any person ha‘rmg any claim or right of action of the. same nature as
any of the claims or rights of action which may be prosecuted in the Court of King’s
Bench, Common Pleas, or Exchequer, in England, againsi any other person or
persons resident or being in the said Colony (excepting only the Governor, or other
officer for the time being administering the Government of the said Colony and
the. Commissioner of the sald Civil Coult) may dppl) either in’ person-or by agent
duly authorised in writing, to the Registrar Clerk, at the offiee of the Court, and
state his pluint, or the nature and ol)Ject of his claim, to that officer, who shall enter
the same in the' proper column'of the Record Book, confozmably in all materials
respects to some’ Giie'or other (us the case may require) of the said general forms
or .precedents of plaints, to be selected out of the dfores.ud Plamt Bool\ either by
the pluintiff himself, or, at his option and xeques’c by the Remstuu Cl(,rl\, who shall
not -be: liable; in such case, to the costs of any amenidment that may thereafter be-
come necessary, by reason of any umntentlonal error by him committed in making
such selection,  Provided that in case any ‘claim or gxound of action shall be stated
to the Registrar Clerk for which no appxopuate form of plaint shall be found in
the.said Pldmt Bool; the Commiissioner, on the apphcatlon of the- R(’U}Stldl Clerk,
shall framne a suitable form;

IX ~—Where a plaint shall be stated by an agent of the plaintiff, such agent
shall file. with the- Reglsual ClerK a written wauanj;px authomty, to sue, (Sche-
dule No. 1), or at least an’ authouty 1o take cut a summons, under. the hand-of his
puncxydl) Defore such summoiis be issued i unless’ the Comml%smnez shall other-

wise order, on reasonable presumptive pzoof of such : 'lgent s authority.

X. ~——Every such plaint, when entered in the Record Book, shal lbe signed by
the plaintiff, or his agent; and shall be in lien of Y declaratmn of the cause of
action ; and may, be ammded at any time before. verdict, by leave of, .and subject
1o such terms as may be lmPOQLd by, the Commissioner.

XL—After entry of ‘any such'plaint, ‘the Registrar Clerk shall-issue a sum-
mons (except in those cases in which an arrest is applied for and -allowed) in the
form numbered 2 in the said Schedule, tested in_the, .name of the-Commissioner
and -sealed with: the ‘seal of the Court, briefly setting' forth the substance of the
plaint, and war ning defendant of the time and place at which respectively he must
appear and plead to-such-plaint ; the time so.appointed- being fixed by the Regis-
trar Clerk, with the assent ‘of tke pIamnﬂ' or his agent, and with due reference to
the distance of defendant’s residence from the. Court.  Every such summons shdll_
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be deliveaed by the party suing out the same to the Sheriff, to be served in mannes
hereinafter directed. ‘

XII —Where husband and wife are sued, service of process on the husband
alone shall be sufficient; and where partners are sued, service of process on any
one of such partners shall be sufficient. Where any other parties are jointly sued,
each must be served with a separate copy of all process issued against them.

X11L.—Where a summons shall be issued against two or more persons joint«
ly, and one or more of them cannot be found, so as to be served therewith, and an
aftidavit to that effect (Schedule No. 3) shall be made and filed by the Sheriff’s
Bailiff entrusted with the setvice of the summons ; the Commissioner, on the ap-
plication of the plaintiff or his agent, in or out of Court, may order (Schedule No.
4) the Sheriff to insert (at the costs of the said plaintiff ) anotice (Schedule No.5)
of such jeint action in the “ Government Gazette,” or other Newspaper approved
of by the Court, briefly setting forth the names of the parties and the nature of the
action, and requiring such of the defendants as cannot be found to appear in Court
on a day certain, to be appointed by the Commissioner, for the purpose of defend-.
ing such action; and if at such day the defendant or defendants so required, or
some one duly authorised on his or their behalf, shall not appear, and proof shall be
given of the due publication of such notice ; such notice and default shall be noted
by the Registrar Clerk in the Record Book, and the plaintiff may thereupon pro-
ceed in such action against the remaining defendant or defendants, in the same
manner as if the defendant or defendants, so making default, had been outlawed by
due course of law.

X1V.~—Ifa sole defendant, resident within the said Colony, against whom
any such summons as aforesaid shall have issued, cannot be met with so as to
be served therewith, and no member of his household or family can be found with
whom the same may be left, and the Commissioner shall, by affidavit filed, (Sche-
dule No. 6,) be satistied thereof of there being reasonable ground to believe that
such defendant keeps out of the way purposely to avoid being served with such
summons ; in such case the Commissioner, at the return of the summons, and en
the application of the plaintiff or his agent, may order (Schedule No.7) the Sheriff
to affix on some conspicuous place at or as near as may beto the last known residence of
such defendant a written notice (Schedule No.8) warning such defendantof such ac-
tion, and requiring him to appear and answer to the same on a day certain,to be ap-
pointed by the Commissioner ; and may likewise order the Sheriff to cause a like
notice to be published in the “ Government Gazette,” or other newspaper approved,
of by the Commissioner ; and if such defendant, or'some one duly authorised on
his behalf, do not appear on the day so appointed, and an affidavit (Schedule No.9)
shall be duly made and filed of the due publication of such notice, at defendant’s
last known residence, and in the said Gazette or newspaper; such notice and
default shall be noted by the Registrar Clerk in the Record Book, and final judg-
ment by default shall thereupon be entered against such defendant. ‘

XV.—The summons to appear and plead must be served on a defendant

at Perth, or within 3 miles thereof | at least 3 days

more than 3, and not exceeding 10

miles from Perth
resident [ more than 10,and not exceeding 20
from Perth |
for every additional 10 miles from }one day in ad-
| Perth dition toafore-
said 5 days ,
XVI.—Where & plaintiff applies for the arrest of a defendant about to leave

(To be continued.)

F at least 4 days

before the time
at least 5 days| therein appointed
for his appearance
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( Continued)

the Colony, (under the provisions of the Aect of Council 2 Wm. IV, No. 1,
section 9,) he shall make and file an affidavit (Schedule INo. 10) of his cause of
action, and of the grounds of his belief that defendant is about to leave the Colony ;
and if the same be satisfactory to the Commissioner, he shall endorse thereon an
order to the Registrar Clerk to enter the plaint of such plaintiff, and issue a war-
rant for the arrest of such defendant ; and the Registrar Clerk, on such affidavit
being filed with him, shall accordingly issue a summonsin the form numbered 11 in the
sald Schedule, under the hand of the Commissioner and seal of the Court ; and the
plaintiff, or Lis agent, shall deliver the same for execution to the Sheriff, who shall
give to the deiendant, at the latter’s request and charge, a true copy thereof. Every
such warrant shall be made returnable at as early a day as the case in the opinion of
the Commissioner may admit, and shall have endorsed thereon by the Registrar
Clerk the sum, (to be settled by the Commissioner according to the circumstances
of each case, but in no case exceeding double the amonnt of the debt, sum or value
claimed by the plaintiff ), for which bail or other security shall be required from
such defendant, and also, it such warrant be sued out by an agent, the name of such
agent ; and every warrant to be thereunder issued by the Sheriff to any his bailiff or
deputy shall have endorsed thereon the said sum, the said agent’s name, and also
the fees and charges lawfully demandable for the arrest.

XVIL—The defendant being arrested under any such wartant as aforesaid,
may obtain his discharge by any one of the following modes :—

L—(#hen ihe defendant submits to the plaintiff’s claim) By paying or
delivering to the Sheriff or his depuly the sum or object sought to be re-
covered and mentioned in such warrant, together with the Sheriff’s fees
and charges endorsed thereon, and the sum of twenty-five shillings to
answer plaintifi ’s costs.  In every such case of payment or delivery, the
Sheriff’ shall, as soon as reasonably may be after the return of such war-
rant, pay or hand over to the plaintiff or his authorised agent the said
sum or object, together with the taxed amount of plaintiff’s costs,and shall
pay over the balance,if any, of the said sum of twenty-five shillings to the
defendant or his egent.

2.—By depositing in the hands of the Sheriff or his deputy the sum, for which
buil s required, endorsed on the warrant, and the poundage upon such
swim payable by the rules of court to the Registrar Clerk for the custody
thereof, together with the Sheriff’s fees and charges endorsed on the war-
rant ; and the Sheriff or his deputy shall, with all convenient speed, pay
over the said baal money, and poundage thereon, to the Registrar Clerk.
Iy final judgment be for the plaintiff, either by default or after hearing,
the said bail money shall be applied by the Registrar Clerk, without any
order of court for that purpose, in satisfaction of such judgment and
plaintiff’s taxed costs, and the balance, if any, shall be paid to the dfend-
ant, on his application for the same.  But if judgment be for defendant,
the said barl money shall in like manner te paid over to him, or his agent,
Jorthwith.

3.— By obtaining two respectable householders as sureties to enter into a bond,
together with the defendant himself, to the plaintiff, each such surety being
bound in half the sum endorsed for bail on the warrant, and the defendart
being bound in the whole of such sum ; or by obtaining one such house-
holder to enter into such bond, together with the defendant himself, in the
whole of such swm ; which bond shall be upon condition, that the defend-
ant shall duly appear in court, either in person or by deputy; and defend
the action, according to the exigency of such warrant ; and shall not,
Srom the date of such bond, withdraw any of his property out of the
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Jurisdiction of the court, so as o evade the judgment thereof, if the same
shall be for plaintiff.  Every person purposing to become such surety as
aforesaid, shall make affidavit, if required by the Sheriff or his depufy so
to do, that he or she has property within the said colony,’ znd’eperrzdentéy of
all his or her. existing debts, worth double the sum for-which he or she pro--
0 become bound ; and after the making of such affidavit, which shall
e filed in the Sheriff’s Office.) and the execution of such bond, the Sheriff
shall be dischar, ged, Srom all Zwbzlzty Jor the appearance of such dejend-
ant. Every such bond - as aforesard shall be in the form numbered 12 in
the said Schedule, and shall be executed in the presence of the Sheriff or
his. dqput y, and shall be lodged in the Sheriff’s Office until ¢fter the trial
of the suit or action in the course of which the same shall be iaken ; and
of Judgment be for defendant, or plainti)f be nonsuited, such bond shall be
cancelled by the Sheriff, and delivered to the defendant, or to either of his
sureties ; but if judgment be for the plaintiff, such bond shall, without any
order of court Jor that purpose, be handed over to the plaintiff or his agent,
_on his application for the same.

XVIII ~—If the defendant do not obtain his discharge by any of the aforesaid
methods, he may be lodged in custody in any of His Mapsty s Jails in the said
Colony from whence he shall be conveyed and produced in Court, by the Sheriff,
at the return of the warrant upon which he shall have been arrested ; and shal
continue in the custody of the Sheriff, until verdict be given, or the plaintiff be
nonsuited, or the plaint dismissed. And if the verdiet be for plaintiff, the Cem-
missioner may, in his discretion, order that the plaintiff be at liberty to issue ex-
ecution forthwith ; of which order the Registrar Clerk shall malkie a note in the

Record Book.

- XIX —If verdict be given for the plaintiff in any suit or action in which the
defendant shall have been arrested as aforesaid, and the defendant shall exhibit to
the Commissioner, by affidavit, any reasonable ground of presumption that the
plaintiff has delayed his suit or action xe&;mmusly or negligently after notice in the
Government Gazette,or other usual mode of publication, of his, the said defendant’s,
intention to leave the Colony, the Commissioner may summon the plaintiff to shew
cause why he, the plaintiff, should not pay all costs of, or consequent upon, such
arrest ; and if, upon cause shewn, (or, in default of cause shewn, on proof of ser-
vice on the plamtlﬁ of such summons to shew cause,) the Commissioner shall be
satisfied that the plaintiff has been guilty of such vexatious or negligent delay, he
may order that the plaintiff shall not, on taxation of costs, be allowed any greater
sum, in respect of such arrest, than the usual allowance for the issue and service of
a summons ; and that the costs and charges incurred by the defendant by reason of
such arrest shdll be deducted from the costs of suit adJud ved to the plaintiff, or
be otherwise paid by the plaintiff.

XX.—The parties to any suit or action in the said Civil Court may appear
on the day appointed by the summons, or other process to enforce appearance, and
conduct their respective cases, either in person or by agent; provided that such
agent shall, on the cause being called, deliver to the Reéxstxax Clerk, if not pre-
viously filed, a warrant to sue or defend undex the hand of his principal, or, in de-
fault of such warrant, shall satisfy the Commissioner, by affidavit, if required, of
his or her authority. And all such warrants and aflidavits of authority to sue or
defend shall be filed by the Reﬂlsmu Clerk, who shall exhibit the same, within
office hours, to either party to the cause or his. agent, on tender of the lawful fee;
» the Sheriff of the. Colonv, and Bailiff of the Court, without fee. ~And as

. party. to_a cause shell change his agent in Court, a- fresh warrant to
sue or defend shall be filed by the agent so newly appointed.
XXI—All causes shall be called on-for trial in-the order .of their entry in
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the Record Book, unless otherwise ordered by the Commissioner, on reasonable
ground shewn,

XXII.—On a cause being called, if the parties; or any agent or agents duly
authorised on their behalf; appear, the Reglstxar Clerk shall take a minute of such
appearance, to be afterwards recorded in the Record ‘Book-; and” shall’ then read
the plaint. The plaint being read, the defendant shall be asked "what answer
or plea he has to offer thereto ; and the answer-or plea-then given by the defend-
ant shall be forthwith minuted by the Registrar Clerk, and afterwards recorded by
‘him in  the proper-column of the Record Book. The plaintiff; or his agent, shall
then state the nature and grounds of his' claim, call and examine his mtnesses,
and produce his documentary evidence, if any. The plaintiff’s case and evidence
being stated and produced, the defendant shall state the grounds of his defence,
and examine and produce his witnesses and documentary evidence.

XXIIL—The defendant,s plea and evidence having been heard, the parties,
respectively, may further plead and prove any such facts material and relevant to
the matter at issue, or raise such objections on points of law, as they would be

respeetively allowed to plead by replication, rejoinder, or other subsequent plead-

ing, or raise by demurrer, in His Majesty’s Courts of Westminster; the substance.
whueof respectively, shall be forthwith minuted by the Registrar Clerk, and af-
terwards briefly entered in the proper column cf the Record Book.

XXIV.—The avowed object of the present rules being the administration of
substantial Justice, with such simplicity, as may enable parties not professionally
conversant with law to conduct their own cases, and that no cause brought before
the said -Civil Court shall be decided without due investigation into the merits
thereof, by reason merely of the parties thereto, or either of them, being destitute
of technical knowledge and skill in the practice of the law ; therefore, if at the
‘trial of any cause, and at any stage of such trial, any material fact shall be proved
on either side, and the adverse party, though unprepared at that time to answer or
rebut the same, shall make and file an aﬂuia.vm (Schedule No. 13) that he is able
to produce evidence which he has been advised or verily believes will be suflicient
to answer or rebut such fact, and shall undertake to produce the same within some
reasonable time; it shall be lawful for the Commissiouer to .tdjomn the trial of
such cause, for such time as shall appear to him reasonable, in order that such
evidence may be adduced, in all cases in whicl he shall be of opinion that the pre-
sent want of such evidence is not clearly attributable to purposes of wilful delay.
Every such adjournment shall be upon such terms, as to payment of costs, and
otherwise, as to the Commissioner shall seem equitable ; and shall be noted by the
Registrar Clerk in the Record Book.

XXV.—The witnesses, on either side, after being examined by the party
calling them, and cross-examined by the adverse party, may be recalled and re-ex-
amined by either party. or by the Court, on any subject relevant to the question at
issue, and at any stage of the trial, as often as the Commissioner shall think
conducive towards eliciting the merits of the cause. In all cases in which an ap-
peal is allowable by law, the Registrar Clerk shall take down in writing the mate-
rial parts of all evidence, oral or documentary, given on either side; and shall
note any objections made by either party to any evidence received by the Court ;
and shall alsc take notes of any evidence tendered by either party, but rejected- by
the Court, and of the grounds of such rejection.

XXVL—On the conclusion of the pleadings and evidence in cases heard
and detefmined without a Jury, the Court shall’ give its verdict or pronounce
judgment either immediately, or, if it take time to consider, shall appoint a day for
giving or pronouncing the same 1espect1vely -All verdicts and judgments shall be
given in open Court, and minuted atthe same time by the - Registrar Clerk, and
afterwards entered by him in the proper column of the Record Book.
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KHEVIT~—After the rising of the Court, if within office hours, otherwise
on the day following each sessmn and so from day to day till the costs in all
causes determined at such session be disposed of, holidays excepted, the parties, or
their respective agents, shall attend as of course at the office of the Court for
taxation of costs ; aud if the party entitled to costs or his or her agent attend, the
Registrar Clerk shall proceed to taxation without regard to the adverse party if
absent; and shall tax ali bills delivered to him for that purpose, in the order of
thelr delivery. Provided that either party to a cause (whether the same shall
have lieen carried on to trial or settled out of Court) may obtain, from the Regis-
trar Clerk, an eppointment (Schedule No. 14) of a certain time for taxation, not
being later than the time at which execution can, by the rules of the Court, be sued
out ; of which appointment the party obtaining the same shall cause notice to be
buvca on the adverse party.
X VIIL—The bill of costs of any agent in the said Court for any business
done herem may be taxed, without previous order of court for that purpose, before
v after action commenced thereon, by applying to the Registrar Clerk for an ap-
pez'-xtmem, to tax, and causing notice thereof to be served on such agent. If an
action be brought upon any such bill, which shall not have been m;\,ed at the time
of trial, and the Jury, or the Commissioner if the cause be tried without a Jury,
shall consider the plaintiff entitled to a verdict, the same may be given, generally,
“for such amount as shall be found due to the plaintiff on taxation ;” which amount
shall, immediately after taxation, be entered up by the Registrar Clerk in the pro-
per column of the Record Book. If one- sxxth of the total amount of such bili,
when delivered, shall be dedueted therefrom on taxation, the costs of taxaiion shall
be paid by the agent delivering such bill. I the sum or value recovered in any
cause shall not exceed five pounds, there shall not be allowed in the taxation of -
the costs of suit between the adverse parties to such cause any fee, charge or ex-
pense whatsoever of, or on accouut of, any agent employed by either of the said
parties in conducting or defending such cause.

XXX .—1In the taxation of costs, the Hegistrar Clerk shall conform, in all
ordinary cases, to the scale of allowances (inarked A in the said Suhedule), or tu
such scale as is sanctioned by the rules and orders for the time being of the Court;
but in any case not clearly plowded for by such scale, he shall refer to the Com-
missioner, who shall make such order relative to the admission or amount of dis-
puted items, as shall seem to him just. No process of execution shall be issued for
levyiug the amount of any costs awarded by the Court, until the same shall have
been taxed ; and then only for the taxed anount thereof, which shull be noted in
the judgment column of the Record Book.

K XX —The party in whose favor any final judgment or order of the said
Civil Court shall have been given or pronounced, may (in cases in which there can
be no appeal) on or after he fourth day from that on which such judgment or
order shall have been given or p;oxlounced (and in cases in which there may by
law be an appeal, then after the expiration of the time allowed by law for appeal-.

“ing, imcase no appeal shall be noted and allowed within that tlme) sue out of the
office of the Court one or more writ or writs to enforce execution thereof, in the
form numbered 15 in the said Schedule, to be tested in the name of the Commis-
sioner and sealed with the seal of the Court, and to be addressed to the Sheriff, re-
quiring him, by sale of the real or personal property, or both if requisite, of the
party against whom such judgment or order shall have been given or pronounced,

to levy and raise (over and above all poundage fees and expenses of levy) the debt.

(To be continued.)
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or damages recovexed, and taxed costs ; or the taxed costs only, as the case may
require ; or to give possession of any specific property recovered by such Judg-
ment ; or othex'\vme to earry into effect the terms of such Judgment.

XXXL —Hvery sueh writ as last aforesaid shall be delivered by the Registrar
Clerk to the party applying for the same, who shall endorse thereon the sum
bond fide due cmd levialle thereunder, and shall then deliver the same to the
Sheriff, or his deputy, who shall levy according to such endovsement. And if a
larger sum is so endorsed than is bond fide due, restitution shall be awarded sum-
marily by the Court ; and the levy fees for the surplus shall be paid by the party
by whom, or by whose Agent, such endorsement was made.

XX XIL—In executing any such writ as last aforesaid, the Sheriff shall first
levy on the defendant’s per sonal property only, found within the jurisdiction’ of the
said Civil Court.  But if such personalty shall prove, when sold, insuflicient to
satisfy the judgment and expenses of execution, the Sheriff, without any further
writ, order or process of execution, shall proceed to sell so much of the detendant’s
real property found within the said jurisdiction, as, together with the proceeds of the
said pezsonaltv, shall, in the reasonable estimation of the Sheriff, be sufficient to
answer the judgment and costs of execution. Provided that if the Sheriff’s deputy
entrusted with the execution of any such writ as aforesaid, shall make aflidavit,
(Schedule No. 16,) to be filed in the Sheriff’s office, that he has made diligent
search diter defendant’s personal px'opelty and that all such property discovered by
him within the jurisdiction of the said Civil Court would not in deponent’s belief
and judgment produce, if sold by auction, a sufficient sum to pay the expenses of
levy, in such case it shall not be incumbent on the Sheriff to sell the persoual pro-
perty so found, but he may forthwith proceed to sell the defendant’s real property,
if any. The like order of seizure and sale shall be observed, when process of exe-
cution shall issue against the plaintiff s property. The term judgment, when used
in these Iules with reference to execution thexeof, shall be understood to include
not only the debt or damages thereby recovered, but also the taxed amount of costs
thereby awarded.

XX XIIl.—Whenever it shall be necessary to sell any real property under
any such writ as last aforesaid, and the party against whom the same shall have
issued shall allege that his lands and tenements are more than sufficient to satisfy
the amount leviable under- such writ; and shall point out to the Sheriff, or his
deputy, what part of such Jands or tenements he will have first sold, such part shall
‘be first sold accordingly. But if such part shall not be sufficient to satisfy the
said amount, then the Sheriff or his deputy shall proceed to sell such further part
of the said lands and tenements as shall be sufficient for that purpose.

X XXIV.—Assoonasreasonably may Le after seizure of any persenal property
underauy suchwritaslastaforesaid, the Sheriff, or hisdeputy, shall give notice thereof
(Schedule INo. 17) to the owner of such property ; or, if he cannot be fouud, to
some adult member of his family or household ; or, if none such can be found, shall
aflix the same to some conspicuous part of the house or premises where the seizure
shall be made ;—and shall cause an advertisement to be inserted in the ¢ Govern-
ment Gazette,” or other newspaper, approved of by the Commissioner of the time
and place at which such property shall be sold ; and shall affix a like notice at the
piace of seizure, and at the intended place of sale, if different from the place of
‘seizure. And no sule of any personal property so seized shall take place until after
the expiration of eight days ‘from the service of the said notice of serzure, and pub-.
lication of the aforesaid notice of sale at the place or places of seizure and sale.
Provided alwvays, in order to avoid the great expenses that might otherwise ensue.
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in such cases, from long continued keeping of possession of goods seized, that when
any goods shall be seized in execution as aforesaid at any place between which-and
the ordinary place of session of the said Civil Court, there shall be ro regular
communication by land, it shall not be necessary to publish any such advertise-
ment of sale as aforesaid in the ‘Government Gazette,’ or other newspaper. Pro-
vided, further, that where there shall be no regular communication by land between
the place at which any personal property shall be seized in execution as aforesaid
and the place at which the owner thereof shall then be resident, it shall not Le
necessary in such case to give notice of seizure to such owner.

KXKXV.—When it shall be necessary to sell any real property under any
such process of execution as aforesaid, it shall not be requisite for the Sheriff, or his
deputy, to tuke possession or to make any formal attachment thereof ; but in such
case, the Sheriff, or his deputy, shall serve a written notice (Schedule No. 18) of
the time and place of intended sale of such property on the owner thereof (in like -
manner a notice of seizure of personal property 1s required to be served on the
owner thereof by the last foregoing rule), and shall cause an advertisement of the
time and place of such intended sale to be inserted in the ‘Government Gazette,
or other newspaper, as aforesaid ; and shall also affix a notice of such time and
place at the intended ‘place of sale; and no such sale of real property shall take.
place until after the expiration of.twenty-eight days from the service on such
owner, and publication, of the aforesaid notice of sale.

KXXXVI—If the party against whom any final Judgment or order shull have
been given shall, before process of execution issued, appear before the Commis-
sioner and exhibit to him an Inventory of goods and chattels, with an aflidavit
(Schedule No. 19) annexed, that the same are the property of such party, and
together with an aflidavit (Schedule No. 20) by any two competent persons. that
they have appraised the said goods and chattels to the best of their skill and judg-
ment, and verily believe that the same would produge, if sold by auction, a sum
exceeding the amount of the said Judgment or order, and the usual expenses of
levy, and such party shall further undertake in writing, (Schedule No. 21,) toge-
ther with two respectable persous as his sureties (to be approved of by the Com-
missioner), that the said goods and chattels shall be delivered up, at such time and
place as the Commissiouer shall appoint, to the Sheriff, for the purpose of being
sold, unless the said Judgmeunt shall be sooner satisfied ; in such ecase, after such
undertaking shall be deposited as hereafter mentioned, no process of execution shall
be issued in respect of such Judgment until the day so appointed for the sale o[ such
goods and chattels, which shall in no case be later than the day on which such sale
could be enforced under process of execution by the ordinary practice of the Court.
Every such undertaking shall be executed in the presence of the Commissiouer,
or of some Justice of the Peace, and shall be forthwith deposited with the Registrar
Clerk by the party giving the same; and in case the samé shall not be duly and
fully performed, and the Sheriff shall not find sufficient property of the person
agalnst whom such Judgment or order shall have been given whereon to levy the
amount of such Judgment ot order and usual expenses of levy, such undertaking
shall be handed over by the Registrar Clerk, without ovder of court for that pur-
pose, to the party in whose favor the same shall have been made.

XXXVIL—If the defendant, or some one duly authorised on his behalf, do
not appear on the day appointed for that purpose by the summons to appear and
plead, the Court, being satisfied of the service of such summons by the return of
the Sheriff or his deputy thereon e dorsed, shall, on the application of the plaintiff
or his agent, proceed to hear the plaintiff’s case and witnesses, the material part
of whose evidence shall be taken down in writing by the Registrar Clerk ; and if
the Jury, or the Commissioner whern the cause is tried without a Jury, shall be of
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opinion that the plaintiff is entitled to a verdict, in such case interlocutory judg-
ment shall be entered against such defendant, as by default, by the Registrar
Clerk, in the Record Book, for such amount of debt or damages as the Jury, or the
Commissioner when the trial is without Jury, shall deem just; and the Registrar
Clerk shall forthwith make out a notice to the defendant (Schedule No. 22), to be
served by some bailiff or messenger of the Court, warning such defendant that if
he do not appear on a certain day to be therein named (being the next regular
monthly ¢ourt day, or such earlier day as the Commissioner on reasonable ground
shewn to his satisfaction may appoint), and shew cause tc the contrary, the said
Judgment by default will become final.  And in case the defendant do not appear
in person or by deputy on the day appointed by such notice, then, the Court being
satisfied of the service of such notice by the Bailiff s return thereto, such interlocu-
tory judgment shall become final, and shall be so recorded by the Registrar Clerk
in the proper eolumn of the Record Book.

XXXVIIIL—If the defendant, or some one duly authorised on his behalf, shall
appear on the day appointed by such notice as last aforesaid, and shall exhibit to
the Court, and file, an affidavit (Schedule No. 23) that he or she has a good de-
fence to the aetion upon the merits thereof,then the Court shall order the Judgment
by default to be opened, and shall permit the defendant to answer the plaint at a
time then to Dbe appointed for that purpose by the Court, upon the terms that the
evidence before given on the plaintiff’s behalf shall be read from the minutes
thereof taken by the Registrar Clerk ; and the cause shall then preceed in the
same manner, except as aforesaid, as if the defendant had appeared to the original
summons. If the defendant shall satisfy the Court, by aflidavit filed, that his de-
fault was unintentional and unavoidable, the plaintiff’s costs mecurred by reason of
such default shall abide the event of the cause ; otherwise if the Court be not so
satisfied, the judgment by default shall not be opened, except upen the further
terms and condition, that defendant do pay such costs before the time so appointed
for pleading. A

KX XIX —Where the defendant fails to appear as aforesaid, at the return of
the summons to appear and plead, the Commissioner, if after hearing the plaintifi’s
case and witnesses he shall be of opinion that the plaintiff has not made ouv an
cause of action sustainable in law, may, notwithstanhing such default of the de-
fendant, order a nonsuit to be entered against the plaintiff. But the defendant in
such case shall not be entitled to any costs.

X L.—If the plaintiff shall not appear at the return of the summons to appear
and plead, but the defendant shall duly so appear, the Commissiouer shall adjudge
the plaint to be dismissed for want of prosecution ; of which dismissal the Registrar
Clerk shall make an entry in the Record Book, and the defendant shall be adjudged
Lis costs to be taxed and enforced, if necessary, by process of execution, in the
same manaer as if judgment had been given for defendant on a hearing; but such
judgment against a plaintiff for non-appearance shall not. after payment of defend-
ant’s costs, be a bar to any fresh action by the plaintiff for the same cause.

XLI—If the defendant be desirous of obtaining further time to consider and
prepare his plea or answer, than that which is allowed%by the summox;s”té, appear
and plead, he may apply for the same to the Commissioner, in or out of court, at
any time before the day of trial, or when the cause is.called on for trial.  In the
latter case the Commissioner may at once call on the plaintiff to shew cause
against such application ; in the former case, he may direet a summons to be
issued, calling on the plaintiff to shew cause. In either of the sad cases, if
the Commissioner shall be satisfied, after cause shewn, (or in default there ., after
an opportunity of shewing the same has been given,) that there are reasonable
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grounds for granting further time, he may. grant the same, (of which the Registrar
Clerk shall make ax entry in the Record Book) upon such terms as to pay ment of
costs and cﬁh?z*m»e as he shall deem just; and may require the grounds of de-
fendant’s application to be supported by affidavit. ,

KLIL—The trial of auy suit or action pending in the said Court may be
postponed or suspended by the Commissioner on the apphca‘aon of either party
thereto, either when the same is called on for trial or at any time previous to trial,
on account of the absence of a material witness who has been duly summoned, or
is out of the Colony, or is unable to attend Court from illness, or on account of the
illness of either party to such suit or action or his or her agent, or upon any other
ground that shall appear reesonable to the Commissioner. When such application
shall be made on the day appointed for trial, the Commissioner may either altoge-
ther postpone the trial, or may, at his discretion, examine such witnesses on either
side as shall be in attendance, and adjourn the further hearing of the cause to
another day. Fivery such postponement or adjournment shall be upon such terms
as to payment of costs and otherwise as to the Uourt shall seem }vst and shall be
noted, together with the cause thereof, by the Registrar Clerk in the Record
Bodk,

H LI —Summonses for witnesses, in the form numbered 24 in the said
Schedule, <hall be issued, on the (mphmimn of either party to a suit or action or
his or her agent, by the Registrar Clerk, who shall deliver, together with each such
summons, a note or ticket for each witness named therein (Schedule No. 25)
Every such summons may contain the names of four witnesses, and shall be served
by some baili f or messenger of the Court, by shewing the same, and delivering at
the same time such uote or ticket as aforessid to the party intended to be served ;
and such service must be made on a witness

i at Perth, or within 3 miles thereof | at least 12 hours(

\ more than 3, and not exceeding 10 } 24 ditt before the time

| miles from Perth ‘ ” therein  ap-
resident | more than 10, and not exceeding 36 - pointed for his

1 . X 55 itto

{20 miles from Perth appearance.

jand  for every additional 10 |12 hoursin addi-

niles | tiontotheabove36

Any witness wilfully disobeying any such summons after due service thereof,and after
tender of his reasonable travelhnw expenses, aud not having any lawful impediment,
shall be lizble to the same pumshmeut by attachment, fine and imprisonment, as
may be inflicted in like case by His Majesty’s Superior Courts at Westminster.

XLIV.—If any witness have in his possession or controul any deed, instru-
ment or wntmg, which the party requiring his attendance desires to shew in
evidence, such witness may be summoned for that purpose (Schedule No. 24.

' XLV.~If any party to a suit or action shall make affidavit (Schedule No.20)
that 2 material witness on his behalf is resident abroad, or at any place within the
said Colony between which and the ordinary place of session ol the Court there is
no regular communication by land, or is unable to attend court at the trial of such
suit or action from age, mhrrmty or other real disability, and such party shall apply
to the Comumissioner, in or out of court, on the ground of such affidavit, to have
such witness examined upon interrogatories, the Commissioner may endorse on such
affidavit an order for a commission to be issued for that purpose.  The Registrar
Clerk, upon such affidavit and o1der being filed with him, shall thereupon issue a
notice (Schedule No. 27) ‘warning the adverse party to such suit or action of such

order, and appointing a day and hour of meeting at the office of the Court; at
(To be continued. )

1
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which - eppointed. time the Registrar Clerk shall, in . the presence of hoth.
parties, take down the Interrogatories of the party- requiring the evidence of
itness, and the cross-interrogatories of the advérse purty ; and. shiall.
) the same, togethu with a comimission for administering the:
same. (%Lhedule No. 28), to some competent person ‘or persons’ resident near
ling-place of such witness, who shall i be appomted to execute sucl’
comxms&on bs; the paxues to such suir or action, or thuz respective agents, or,
in case of, their disagreeing, by the Comm%sqonex of th Court, on 1efuence 5
and who, h«mm mken the oath preseribed, to them by such commission, shall:
take down the answers given to them upon oath to such fnteuooufoues and
shall certily such answers under his or their hand or hands, and shall return
the same, together with such Interrogatories and Commission, to the R«,olstxar
Clerk, to be by him produced in (Jomt when required. If the party who siall
be served ywith such notice as last aforesaid, shall fuil to attend in confor mxty

therewith, it shall be lawful for the Commissioner, on proof of such service, to
order tha' such commission shall issue for ddmlmstemw the Interrogatories of
the party dpplyum for the same, solely.

XLVIi—Any material witness in any suit cr action, who is about to.
leave the Colony, or whose evidence may, from dangezous illness or other
cause, be in danger of being Jost, before such suit or aetion can be bwught to
trial, may be e\ammed COﬂdlthDu 1y by order of the Commissioner, ou the ap-
plication, in or out of Court, grounded on an affidavit of eircumstances (Sche-
dule Ne. 26), of any party to such suit or action, whorequires the evilence of
such mmeb The Registrar Clerk shall, upon such afidavit, with the Com-
missioner’s said order thexeon endorsed, being filed with him, issue a summons
(Sehedi1:No 29) requiring the ¢ auendame of such witness. when capable of at-
tending, at the office of the Court, at a cemuu time thmebg a >p0mtcd with
the assent of the party summoning such witness, to give uxdeme in such suit
or action, which summons shall be served upon mch witness in like manner
and time as any ordinary summons for a witness is hereinbefore wquned to
De served. As soon as rea-onubly may be after issuing such summons, the
Registrar Clerk shall cause a written notice (Sehedule No. 30) of the place
and time so appointed as last aforesaid to be served, in. like time as such suni-
mons, by some bailiff of the Court on the adverse party to such suit or action.
At the time so appointed, such witness, in the presence of the Commissioner
ard of both the said parties, (or, in the. ab%ence of the party served with such
notice, upon plOOf of service thereof), shall be sworn by the Registrar Clerk
and examined by the party calling him or her, and cross-examined by the ad-
verse party, when in attendance ; and the material parts of the answers of such
thness shall be t&ken down in wutul sedled up. dnd ﬁled by the Re@m:al
ness cannot be pmduced in peasa;u at the jaecumg of the cause, the answers so.
taken as aforesaid shall be read at sueh hearing; and received as competem:

evidence.  If such witness ccmnot attend the office of the Court from illness,
or be resident at an, mconvement distance from the said office, lie may be ex-
amined under. a. commission, to.be issued in the manner set forth by. the last
preceding rale.

XLVIL—When any lecou:l en’zry ordocument of the Court forms part
of the . evidence of any paxt action; it shall mot be necessary to.
produce anoffice copy 1 the. egistrar Clerk, on the requést of such
party and.on payment.of theauthorised fee, shall: praduce the original.
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KLVIIL—If either plaintiff or defendant elect to have the cause tried
before a-Common Jury, he shall signify such election to the Registrar Clerk,
and deposit with that officer a sufficient sum to cover the expenses, allowing
for reasonable contingencies, of summoning and remunerating the Jury; the
amount of such deposit being fixed, in the first instance, by the Registrar
Clerk, and, in case of dispute, by ihe Commissioner, on reference. 'The Re-
gistrar Clerk shall thereupon issue a precept to the Sheriff (Schedule No 31.)
Wiere a Special Jury has been applied for, and ordered by the Court, the
like deposit shall be paid tothe Registrar Clerk, and a precept to the Sheriff
shall in like manner be issued. All Juries shall be summoned the like
length of time before the time at which their attendance is required in Court,
in proportion te the distance of their respective residences from the said
Court, as is hereinbefore directed with respect to witnesses.

KLIX.—A Jury may be applied for by either plaintiff or defendant at
any {ime before the cause shall be actually commenced.  If such application
be mude after the return of the summons o appear and plead, or so shortly
before that return as to make a postponement of the trial necessary to allow
time for summoning the Jury, in either of such cases, if the plaintiff be the
applicant, he shall forthwith pay the costs unavoidably incurred by the de-
fendant by resson of such postponement ; but if, in either of such cases, the
defendant be the applicant, the Commissioner may, in his discretion, order the
costs thereby unavoidably incurred by the plaintiff either to be forthwith paid
by the defendant, or to abide the event of the cause as general costs, accord-
ingly as the Commissioner shall be of opinion that the nterval between the
service and return of the summons to appear and plead did, or did not, afford
sufficient time to the defendant to apply for and summon a Jury before such
return. But the Commissioner may, in all cases, disallow any such costs,
which shall appear to him to have been wilfully incurred after reasonable
notice of a Connnon Jury having been applied for, or of a Special Jury hav-
ing been ordered, and of the day for which such Jury respectively is to be
summoned.

L.—No action, suit or proceeding in the said Civil Court shall abate
by reasou of the death of any party thereto. If a sole plaintiff or sole defend-
ant shall die at any time before final Judgment, a summons may be had on
application to the Commissioner, in or out of Court, by the surviving party
against the real or personal representatives of the party dying, or vice versd,
to shew cause why such representatives should not be made parties in the
place of the party deceased.  And if the claim, righv or liability involved in
such action. suit or proceeding, be such as to descend or survive in law to or
against such representatives, or any of them, then the Commissioner, after
cause shewn, or, in default thereof, on proof of service of such summons, may
order, upon such terms as he shall deem eqnitable, that such of the said re-
presentatives, as the case may admit and require, be made party or parties, in
the place of the party so dying as aforesaid, to such action, suit or proceed-
ing ; which shall then be continued as if such representative or representatives
had been originally party or parties thereto ; and the Registrar Clerk shall
thereupon make an entry in the Record Book of the death of such original
party, and the admission of his representative or representatives.

LI—If the plaintiff or defendant in any action, suit or proceeding in the
- said Civil Court, being an unmarried woman at the commencement thereof,

shall afterwards marry at any time before final Judgment, the plaintiff or de-
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fendant may obtain a summons, in like manner as the summons obtainable by
the last preceding rule, to shew cause why the husband of the palty so mar-
rying should not be made a party to such action, suit or proceeding ; and the
Commissioner, (on cause shewn, or, in default the:eof on proof of seunce of
such summons,) may thereupon order that such husband, either together with
his wife or alone, as the case may require, be made a party to such action, suit
or proceeding, which shall then be continued in the same manner as if such
husband had been originally a party thereto. And the Registrar Clerk shall
make an entry of such order in the Record Book.

LI1—In any case, arising out of any action, suit or proceeding in the
said Givil Court, in which, by the practice of His Majesty’s Courts at West-
minster, it would be necessary or usual to proceed by writ of scire fucias, such
writ shall be issued, on the application of the party entitled thereto, by the
Registrar Clerk, conformably in all material respects to the form of summons
(or some of the variations thereof, as the case may require) numbered 34 in
the said Schedule ; and shall be served by the Sheriff, or his deputy, in man-
ner hereinafter directed, as to the serviceable process of the said Civil Court;
and the forms and mode of proceeding at the return of any such writ shall be
the same as at the return of a summons to appear and plead.  If the person,
against whom any such writ shall issue, cannot be found, so as to be served
therewith, the Commissioner may order a like notice to be published in the
Government Gazette, or other newspaper approved of by him, as either of the
notices (according to the exigency of the case) hereinbefore directed by rules
13 and 14 and i the person or persons addressed by such notice do not ap-
pear in cm}fbrmity therewith, the Court shall award or adjudge in like manner
as if such person or persons had appeared to such writ and failed to shew
cause thereto.

LIIT —No Judyment shall be entered up on any warrant of attorney,un-
less the same shall have been executed in the presence of the Commissioner,
or the Registrar Clerk, or of some Justice of the Peace; and the Registrar
Clerk, and every such Justice, as often as he shall attest the execution of any
such warrant, shall subscribe his name thereto, together with a memorandum
that previously to the execution thereof he did caution the person proposing to.
execute the same, as to the nature and consequences thereof.

LIV.—When the nature of the plaintiff’s claim is such that the plaint
cannot, without running to an inconvenient length, be so worded as to specify
the particulars of such claim, and is consequently generally worded (as for
“ goods sold and delivered.” for  work and labour,” or the like,) the Sheriff-
shall not serve any summons to appear and plead, issued upon such plaint, un-
less there shall be therewith delivered to him a written statement of the par-.
ticulars of the plaintiff’s demand ; which statement shall be served upon the
defendant at the same time with the said summons. If the defendant intends
to plead a set-off, he shall cause to be delivered to the plaintiff or his agent in
Court, a written statement of the particulars of such set-off, at least twenty-
four hours before the opening of the Court on the day of trial ; otherwise the
Comumissioner, if it shall appear to him that the plaintiff had not reasonable
ground to anticipate such a set-off, may postpone or adjourn the trial of the
cause in like manner as he is authorised to do by rule 25, or may order the.
defendant to pay the costs of such postponement or adjournment.

LV.—The plaintiff may at any time before trial discontinue his suit or-
action, without order of Court, on terms of paying defendant’s costs : “and,
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shall, for that purpose, by himself or his agent, 31gn an entry to be made by the
Registrar Clerk in the Record Book, to the eﬁect that “plainti with

his plcum: on payment of defendant s costs : e and shall obtain fr
trar Clerk an appomtment to tax, and cause notlce thexeof ’co be ,
defendant Alter pavment of such costs, such suit or actmn shall b_e, deemed
to be discontinued ; and plaintiff shall be at liberty to commence a fresh ac-
tion for the same cause. Provided that such costs shall be paid, or security.
glveu to the satisfaction of the defendant for pamlent theleof before the open-
ing of the Court on the return day of the summons to appear and plead;
otherwise, on the application of defendant, grounded on an affidavit (bchedule
No. 35) of the non-payment of such costs, Judgment shall be given against
plaintiff in manner hereiubefore provided by rule 41.

LVI—If the defendant is willing at any time before trial to admit the
plaintiff’s claim, he may stay all further proceedings, on delivery of the speci-
fic properly, or payment of the debt or damages claimed by the plaint, and of
plaintiff’s costs, without rule or order of Court for that purpose, by applying to
the Registrar Clerk for an appointment to tax, and causing notice of such ap-
pomtment to be served on the plaintiff or his agent; and such service shall
operate as a conditional stay of proceedings until such costs be taxed, provided
that such taxation take place at least twenty-four hours before the return of
the summons to appear and plead; and if the taxed amount of such costs, to-
gethel with the said debt, damages or specific property, be pcnd or dehvexed
Immediately afler taxation, all ploceedlnws in the suit or action shall be ab-
solutely stayed ; and the Registrar Clerk shall make an entry of such stay in
the Record Book.

LV1l.—1In any action, suit or proceeding in the said Civil Court, in which
the plaintiff’s claim is of such a nature as to admit in law of a T ender ; being
either for a sum certain, or for uncertain damages (except in actions for dqsault
and battery, lulse imprisonment, libel, slander, mdhcmus arrest or plosecunon,
criminal conversution with plaintifi’s wife, or seduction of plaintiff’s daughter
or servant) ; and the defendant, admitting the plaintiff’s right of action, but
disputing the amount claimed, has before the commencement of such action,
suit or proceeding, made a tender to the plaiutiff of such sum as he, the de-
fendant, admits to be due or Just, if the defendant means to plead the same,
he must pay the sum so tendered into the hands of the Registrar Clerk (who
shall receive the same without any order of Court, and shali make an entr y of
such payment in the Record Book), togethel with the authorised percentage
payable to that officer, and shall cause notice of such payment to be served on
the plaintiff.  If the plaintiff proceeds to trial, and fails to recover more than
the sum so tendered, then, upon proof of such tender, of such paymeut into
Court (by production of the Registrar Clerk’s receipt for the same), and of
notice to plaintiff of such payment, a verdict shall be given for the defendant,
who shall be adjudoed his costs of suit, lnclu&mg the aforesaid percentage. If
the pla.mtlﬂ‘ at any time before trial, consent to accept the sum so pa}d into
Court in full discharge of his claim, he ‘shall be at liber ty to do so, w nhout
order of Court, on pavment of defendant’s.costs of suit and the aforesaid pé1’$
centage ; “and shall in such case apply to the Registrar - Clerk for an appoint-
ment to tax, and cause notice thereot to be served on the defendant ; and the
Registrar Clerk, on being satisfied of the ; _payment of such ¢ sts, by, production
of defendant’s receipt for the - otherwise, shall pay over the sum, so

paid into Court, to the plaintiff or his agent, who shall sign a receipt for the
same in the Record Book.
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LVIIL—In any such action, suit or proceeding, as aforesaid, in which a
tender may by law be made, if the defendant has neglected to make a tender
before action commenced, he may, nevertheless, at any time before trial, pay
such sum as he admits to be due or just, without order of Court. into the hands
of the Registrar Clerk, (who shall receive the same and make an entry there-
of in the Record Book), together with the percentage thereon payable to the
Registrar Clerk ; and shall cause notice of such payment to be served on the
plaintiff. If the plaintiff aceepts the sum so paid into Court in full satisfac-
tion of his claim, the same shall be paid over to him, on his application and on
his signing a receipt for the same in the Record Book ; and he shall be enti-
tled to his costs of suit up to the service of notice of such payment into Court;
and shall obtain an appointment to tax from the Registrar Clerk, and cause
notice of such appointment to be served on the defendant.  If the defendant
fails to pay such costs before the opening of the Court on the return day of the
summons to appear and plead, the plaintiff, on an affidavit of the non-payment
thereof, (Schedule No. 36), shall be entitled to a verdict for nominal damages
and costs of suit, as in ordinary cases. If the plaintiff refuses to accept the
sald sum in full satisfaction of his claim, and fails, at the trial, to recover a -
larger amount than such sum, he shall (on production of the Registrar Clerk’s
receipt for the same, and proof of notice to the plaintiff of the payment there-
of into Court) have a verdict against him, and shall be adjudged to pay the
defendant’s costs of suit incurred after service of notice of such payment into
Court ; but the plaintiff shall still be entitled to his costs of suit up to the time
of service of such last mentioned notice.

LIX.-—When money has been paid into Court under either of the two
last preceding rules, it shall not afterwards be taken out again by the defend-
ant; and shall not be paid to the plaintiff before final Judgment, unless he or
his agent in Court expressly agree to receive the same in full satisfaction of
his claim, and shall sign a receipt to that effect in the Hiecord Book ; but shall
otherwise be retained in Court as security for any costs to which the defendant
may become entitled by the event of the trial. After verdict for plaintiff, the
Registrar Clerk shall pay such money over to the plaintiff, or his agent, on
application, without order of Court for that purpose. After verdict for defend-
ant, the Regisirar Clerk shall in like manner pay to the plaintiff the balance
of such money, after deducting thereout and paying to defendant (which he is
hereby authorised to do) the taxed amount of defendant’s costs; but where
the plaintiff is still entitled, after verdict for defendant, to costs up to the time
of payment into Court, as by the last rule, in such case, the Registrar Clerk
shall deduct out of the money paid into Court only the excess, if any, of de-
fendant’s costs, subsequent to notice of such payment into Court, above those
of plaintiff up to the time of such notice.

LX.—Affidavits required to be exhibited in the said Civil Court by any
rule or order thereof, shall be sworn before the Commissioner thereof, or before
any Justice of the Peace for the said Colony.

LXI.—All summonses, orders, notices, and serviceable process of the
said Court, shall be served by delivering a copy thereof (shewing at the same
time the original) to the person intended to be served therewith; or, if he or
she be absent from his or her usual place of residence, to some adult member
of his or her household or family, with a verbal notification of the purport and
object thereof. '

LXIIL—In order to avoid the increased expence attendant on the service
of any process of the Court upon a party resident at a distance therefrom, if any
person served,or in expectation of being served, with a summons to appear and
plead, shall file with the Registrar Clerk, and also with the Sheriff, a written
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appointment and consent (Schedule No. 37) nominating some agent resident
near the Court, and consenting’to service upon such agent of all process to be
thereafter issied to ‘or ageinst such person in the suit, action, or proceeding
referred fo in such ¢onsent; in-every such-case; all Suchz'process:asf aforesaid
as may be in its nature serviceuble, and issued aslast aforesaid, shall be served
upon such agent, (as long as'such-agent consents to ‘receive ‘the same,)" and
such service shall be as good and effectual, to all intents and purposes, as ser-:
vice on the party appointing such agent.

LX111—The Sheriff of the said Colony shall attend the said Civil Court
at and during every sitting thereof, and shall not depart the Court without
leave .of the Court first obtained. '

LXIV.—A Bailiff or Messenger of the Court may serve any process of
the Court delivered to him for service on a party residing at-an inconvenient
distance, or which he is unable to serve in person by reason of his' being en-
gaged with other business of the said Court, by a deputy to be appointed by
Indorsement on such process under the signature of such bailiff, who shall be
responsible for the acts, eharges and expenses of such his deputy.

LXV.—The Sheriff, or his deputy, and every other officer or person en-
trusted with the service or execution of any process of the said Civil Court,
shall, without being ruled for that purpose, return such process with all reason-
able despatch to the Registrar Clerk, with an Indorsement thereon under his
signature of the date and manner of the service or execution thereof. Provided
that {he Commissioner, on reasonable cause shewn, may estend the time for
mualking any such return.

LXVI—The Registrar Clerk, the Sheriff of the Colony, or any Bailiff
or Messenger of the said Civil Court, may reluse, respectively, to issue, serve
or execute any process whatsoever of the said Court, or to do any act of office,
if thereunto required by any private person other than some party to the suit,
action or proceeding to which such process or act refers, or the agent of such
party appointed by warrant filed in the office of the Court, or whose authority
as agent has been established to the satisfaction of the Commissioner b
affidavit filed in the said office ; nor unless the fees lawfully demandable for
any such issue, service, or execution, be first paid. - Nor chall the Registrar
Clerk be compelled toissue any summons to appear and plead, until the party
applying for the same shall pay to him the fees lawfully demandable for the
several acts and matters following,— (that is to say,) for recording the plaint—
“for issuing the summons to appear and plead, and the copy thereof—for enter-
ing appearance, plea, and Judgment—ior swearing each witness proposed to
be called by the plaintiffi—and the Bailiff ’s cause fee. But in case any such
act or watter so paid for in advance, shall afterwards be found unnecessary,
the fee so advanced for the same shall be repaid by the Registrar Clerk, on
demand. o

LXVIL—If the party against whom any final Judgment, order or de-
cree of the sald Civil Court shall have been given or made, be desirous of ap-
pealing therefrom, in cases in which the law of the Colony admiis of appeal,
ne shall notify such his desire to theé Registrar Clerk within the time prescrib-
ed by the said law for appealing ; ‘and shall, in all cases, deposit, ,»asfs'ecm‘ity
for the costs of appeal, the sum of Ten pounds With'iheiRegiistrar Clerk, ‘who
shall thereupon enter a note in the Record Book of such’ap‘peali and dépusit,
and of the date thereof ; andsuch appellant shall alsobringtwosufficientsureties,
to be approved of by the Commissioner, who, together with the appellanthimself,
shall enter into a recoghizanee (Schedule No, 38)-to the respondent for the
due- prosecution of such appeal, and for the payment of all:such further costs
of the appeal (above the said suni of ten pounds)as maybeawardedthereon by the
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Governor and Executive Council to the respondent. If the Commissioner, in
exercise of the discretionary power hereinalter given, shall direct execution of
the order, Judgment or decree appealed from to be suspended pending such
appeal, in such case, the appellant a.d bis said sureties shall be further bound
by recognizance (Schedule No. 39) tothe respondent for the due performance
and execution of such Judgment as the Governor and Executive Council shall
think fit to make upon such appeal. After appeal noted, deposit made, and
recognizance entered into, no process of execution shall be issued by the Re-
gistrar Clerk without an order of Court for that purpose first obtained; but
the costs of suit may be taxed as usual.

LXVIIL—After appeal noted and deposit made as aforesaid, the Com-
missioner may, in his discretion as shall appear to him most consistent with
Justice, direct that execution of the Judgment, order or decree appealed from,
shall be suspended pending the appeal; (in which case the appellant shall
enter into the recognizance mentioned in the last foregoing rule) ; or that such
Judgment, order or decree shall be carried into execution, notwithstanding
such appeal. In the latter cuse, the party requiring such execution shall, be-
fore process of execution be allowed to issue, enter into a recogrizance (Sche-
dule No. 40) to the appellant, with two sureties, to be approved of by the
Commissioner, for full restitution of the amount to be levied or raised, or matter
or thing to be recovered, under such Judgment, order or decree, should the
same be reversed, as also fur the due execution of any such further Judgment,
order or decree as may be afierwards pronounced in respect of such appeal.

LX1X . —Every such recognizance as mentioned in the two last preced-
ing rules shull be taken by the Liegistrar Clerk before the Commissioner ; the
appellant or respondent, as the case may be, being bound in a reasonable sum,
at the discretion of the Commissioner, (not exceeding in any case twice the.
sum or value, including costs, of the Judgment, order or decree appealed
from) ; and each of the sureties being bound in half the sum for which their
principal is bound. 'The Commissioner may require each such surety to make
affidavit, to be filed in the office of the Court, that he or she has property in
the Colony, independently of all his or her existing debts, worth double the
sum for which he or she proposes to become bound.

LXK .— As soon as conveniently may be after appeal ncted, deposit made,
and recoguizance entered into by the appellant as aforesaid, the Registrar
Clerk shall draw up and deliver to the appellant a copy and summary, certi-
fied (Schedule No. 41) under the hund of the Commissioner, of all the pro-
ceedings had before the said Givil Court in the cause out of which the appeal
arises, containing a copy of the plaiut, and of the entries in the Record Book
of the pleadings, Judgment, and other matters relating to the said cause, and
truly setting forth at least the material part of all oral and documentary evi-
dence given at the tiial of the said cause, together with notes of any objections
made to the evidence received by the Court at the trial, and a minute of any
evidence offered by either of the parties to such cause, but rejected by the
Court, together with the grounds of such rejection.

LXXI.—All questions of practice relative to the doing or conducting any
business, matter or thing in any action, suit cr proceeding in the said Civil
Court, not provided for specifically by the Rules and Orders for the time being
of the said Court, shall be settled by the Commissioner in conformity witk the
practice of Iis Majesty’s Superior Courts at Westminster, so far as such
practice shall be capable of application to the peculiar constitution of the said
Court, and shall be consistent with the local laws and circumstances of the
said Colony.





