
PRINT POST APPROVED PP665002/00041

PERTH, FRIDAY, 8 JANUARY 1993 No, 9
PUBLISHED BY AUTHORITY G. L. DUFFIELD, GOVERNMENT PRINTER AT 4.00 PM

FAIR TRADING ACT 1987

FAIR TRADING
HEALTH AND FITNESS INDUSTRY
INTERIM CODE OF PRACTICE 1992

WESTERN
AUSTRALOAN
GOVERNMENT

105

SPECIAL

096791/93-1550



8 January 1993] GOVERNMENT GAZETTE, WA 107

FAIR TRADING ACT 1987

FAIR TRADING HEALTH AND FITNESS INDUSTRY INTERIM CODE OF
PRACTICE 1992

Made by His Excellency the Governor in ExecutiveCouncil.

Citation
1. Theseregulationsmay be cited as the Fair Trading Health and Fitness Industry
Interim Code of Practice 1992.

Application
2. 1 Subject to subregulation2 and regulation4, this Code applies to supplierswho,
in the course of a business,supply consumerswith physical fitness programmesthat
include any one of, or any combinationof, the following services-

a pre-exerciseevaluations;
b individualized exerciseprogrammes;

c supervisedfitness programmes;
d provision of fitness equipmentfor use by a consumer;
e aerobic fitness programmes.

2 Nothing in this Code shall extendor apply to, or in any manneraffect the rights
or privileges of-

a a medical practitioner registeredunderthe Medical Act 1894; or

b a physiotherapistregisteredunder the PhysiotherapistsAct 1950,

in the practiceof his or her profession.

Interpretation

3. In this Code, unlessthe contraryintention appears-
"appointedmember"meansa memberof the Committeereferredto in regulation5

2 c;
"Committee" meansthe Health and FitnessIndustry Committeeof Management

establishedunder this Code;
"employee"meansan employeewho is directly involved in the provision of any of

the servicesreferredto in regulation2;
"health and fitness industry" meansthe businessof providing all or any of the

services referredto in regulation2;
"membershipagreement"meansan agreementbetweena supplierand a consumer

for the supply of all or any of the servicesreferredto in regulation2;
"supplier" meansa supplierto whom this Code applies;
"the Act" meansthe Fair Trading Act 1987.

Exemptions from Code

4. 1 The Committee may recommendto the Commissionerthat a class of personsto
whom this Code applies should be exemptedfrom the application of the whole or part
of this Code.

2 The Commissioner may accept or reject a recommendationreferred to in
subregulation1.

3 If the Commissioner-

a acceptsa recommendationreferred to in subregulation1; or
b notwithstandingthat there hasbeen no recommendationfrom the Committee,

is of the opinion that a classof personsshouldbe exemptfrom the application
of the whole or part of this Code,

the Commissionershall, by notice in the Gazette,exemptthat classof personsfrom the
applicationof the whole or part of this Code.
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Health and FitnessIndustry
Committeeof Management
5. 1 There shall be a Health and FitnessIndustry Committeeof Management.

2 The Committeeshall consist of-

a an officer of the Ministry of ConsumerAffairs nominatedin writing by the
Commissioner;

b 2 officers of the Departmentof Sport and Recreationnominatedin writing by
the chief executiveofficer of that department;and

c 2 personsnominatedby the body known as the WesternAustralian Fitness
Industry Associationand appointedby the Minister.

3 Where the body referred to in subregulation2 c fails to make a nomination
within 60 days after being requestedin writing by the Commissionerto do so the
Minister may appoint any personconsideredsuitableand any personso appointedshall
be deemedto have beennominatedunder subregulation2 c.

4 A nomination for the purposesof subregulation2 a or b may be madefrom
time to time, may be madeby referenceto the holderof a specifiedoffice and may be
expressedto operate for a period or in such circumstancesas are specified in the
instrumentof nomination.

Term of appointedmembers
6. An appointed membershall hold office for such term not exceeding3 years as is
specifiedin the instrument of his appointmentand is eligible for reappointment.

Vacationof office
7. The office of an appointedmemberbecomesvacant if-

a the member’sterm of office expires;
b the member becomes permanently incapable of performing the duties of

member;

c the memberresignshis office by written notice addressedto the Minister;
d the memberis an undischargedbankruptor a personwhoseproperty is subject

to an order or arrangementunderthe laws relating to bankruptcy;

e the member is removedfrom office by the Minister on the grounds of neglect
of duty, misbehaviouror incompetence;

I the member is absent without leave of the Committee from 3 consecutive
meetingsof the Committee;

g the member’snomination is revoked;or

h the memberdies.

Leave of absence
8. The Committee may grant leave of absenceto an appointedmemberon suchterms
and conditions as the Committee determines.

Casualvacancies
9. Wherean office of an appointedmemberbecomesvacantotherwisethan by effluxion
of time a personappointedto the vacancyshall hold office only for the balanceof the
term of the personwhosevacancythat personfills.

Meetingsof the Committee
10. 1 The Committee shall hold such meetings as are necessaryfor the purposesof
dischargingits functions underthis Code.

2 The memberreferred to in regulation5 2 a shall presideat any meetingof the
Committee at which he is present.
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3 If the member referred to in regulation 5 2 a is not present at a meeting of the
Committee the memberspresentshall elect one of their numberto presideat that
meeting.

4 At a meetingof the Committee4 membersconstitutea quorum.
5 All questionsarisingat a meetingof the Commissionshall be decidedby a majority

of the votes of the memberspresent.
6 Subject to this Code the Committeemay determineits own procedures.

Membersof Committeenot personallyliable
11. A personwho is or hasbeena memberof the Committeeshall not be personallyliable
for anythingdoneor omitted to be done in goodfaith in or in connectionwith theexercise
or purportedexerciseof any powerconferredby this Code.

Functionsand duties
12. 1 It is the duty of the Committeeto work for the attainmentof compliancewith
this Code.

2 The functions of the Committeeare-
a to inquire into and report to the Commissionerupon any mattersreferredto

it by the Commissioner;
b to examine, review and make recommendationsto the Commissionerwith

respectto the implementationof this Code;

c to provide advice to and co-operatewith interestedpersonsin relation to the
health and fitness industry; and

d to monitor compliancewith this Code and to recommendto the Commissioner
that actionbe takenby the Commissionerundersection 44 of the Act.

Register
13. The Committee shall keep a registerof the namesand addressesof all suppliers.

Generalmeeting
14. At least once in eachyear the Committeeshall convenea general meeting of all
suppliers.

Trading obligations
15. 1 A supplier-

a shall not tradein membershipagreementsthat exceed2 years in duration;

b shall offer the consumerthe choice of-
i a membershipagreementof less than 3 months in duration or the use of

serviceson a paymentpervisit basis;or
ii a membershipagreementfor longer than 3 months in duration;

c shall ensurethat the managementand employeesof that supplier act in an
ethical and professionalmanner;

d shall ensurethat any membershipagreementoffered by that supplier setsout
clearly andunambiguouslythe rights of both that supplier and the consumer;
and

e prior to the sale of a membershipagreement,shall advisethe consumerthat
an inspection of the premisesto which the agreementrelates may be made
without any obligation to purchasea membershipagreement.

2 A supplier is not obliged to offer both of the options referred to in subregulation
1 b i.
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Advertising and sales promotion
16. 1 A supplier shall adopt methodsof selling that are professionaland ethical and
comply with this Codeandthe provisionsof theMedia Council of Australia’s Advertising
Code of Ethics.

2 A suppliershall ensurethat all advertisingandsalespromotion by that supplier-
a are clear, truthful and accuratein contentand intention; and
b are not likely to mislead, whetherby omissionor otherwise, the consumeras

to any matter, in particular about the servicesand rangeof facilities offered,
and the terms and conditions of the membershipagreement.

3 Advertisementsby a supplier shall disclosethe true price of the service offered,
including-

a the joining fee;

b casualand monthly ratesof payment;

c long term maximum 2 years membershipfees;and

d any other individual or collective charges payable under the membership
agreement.

4 When a reduction from the usualprice of a serviceoffered by a supplieris offered,
the dollar value of the reduction, togetherwith the usualprice, shall be stated.

5 No part of a membership shall be described as "free" or "discounted" if the
programmeto be purchasedincreasesin price, decreasesin quality or is restricted in
any manneras a result of that offer.

6 A suppliershall not sell to any consumerwith whomthat supplierhasenteredinto
a membershipagreementany further or additional membershipterm until the original
agreementhas less than 3 months to run to expiry.

7 A supplier shall not advertisein any mannerso as to give the impressionthat-
a any additional membershipterm may be obtainedfor no additional charge;or
b additional numbersof membershipsfor the sameterm as that advertisedmay

be obtainedfor no additional charge.
8 The supplier shall keep informed of all relevant legislation and codesof practice

that may apply to advertisingandbusinesspractice in the health and fitness industry.

Information to be contained in membershipagreements
17. 1 A membership agreementshall expressclearly and legibly the rights and
responsibilitiesof both supplier and consumer.

2 A membership agreement shall specify the membership fees, itemizing as
applicable-

a the joining fee;

b the total membershipfee for the duration of the membershipperiod;
c the feeper service or visit;
d the feeper fitness assessment;
e the fee per prescribedexerciseprogramme;
U the requiredmethodof payment eg. cash, credit or debit card;
g any costs associatedwith the provision of credit; and
h any costsassociatedwith food preparationsor other items or substanceswhich

are recommendedfor purchaseas part of the course.
3 Without limiting the generalityof subregulations1 and 2, the Committee may

issue advice from time to time as to the appropriateform to be used for membership
agreements.
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4 Subject to subregulation5, where a consumeris unable, by reasonof sicknessor
physicalincapacityverifiable by a medicalcertificateprovidedat the consumer’sexpense
by a medical practitioner nominatedby the supplier, to avail himself or herselfof the
servicesfor which the consumerhadenteredinto a membershipagreementto purchase
for a period constituting a third or more of the total period of that agreement,that
consumeris entitled to-

a receiveapro rata refund for the unusedportion of the membershipagreement,
determinedin accordancewith subregulation5; or /

b defer thebalanceof the periodof the membershipagreement‘to a period agreed
with the supplier,

at the choice of the supplier.

5 Where the sickness or physical incapacity referred to in subregulation4 is
permanentand is verified as such in the medical certificate referred to in that
subregulation,the consumeris entitled to receive a pro rata refund as referredto in
paragrapha of subregulation4.

6 Wherea consumeris to receive apro rata refund under subregulation4 or 5,
the supplier shall refund such amount of the membership fee as bears the same
proportion to the membershipfee paid as the remaining balance of the membership
periodbearsto the total period of the membershipagreement,less such administrative
costs as are determinedby the supplier.

7 A suppliershall provide a copy of the membershipagreementfree of chargeto any
consumerwho entersinto a written membershipagreementwith that supplier.

8 A consumerand suppliermay negotiatevariationsof amembershipagreementbut
where sucha variation would result in a failure to comply with the requirementsof this
clausethe variation must be agreedto in writing by the Committeeprior to the making
of the agreementasvaried.

Qualificationsand employment of staff
18. 1 A supplier shall not misrepresentthe qualifications held by employeesof the
supplier.

2 A suppliershall not claim accreditationfrom any organizationor body unlessthe
accreditationhas beenobtained.

3 A supplier shall ensure that the supplier’s employeeshave the qualifications
required in writing from time to time by the Committee.

4 A suppliershall comply with theprovisions of any relevantindustrial awardsthat
may apply from time to time to employeeswithin the health and fitnessindustry and
shall encourageproper industrial relationsand democratic industrial practicesin the
supplier’s place of employment.

Complaint and resolution procedures
19. 1 A suppliershall makeeveryeffort to resolvefairly any complaint a consumermay
makewith respectto theprovision of servicesundera membershipagreementwith that
supplier.

2 If a complaint is not resolved in accordancewith subregulation1 the supplier
shall advise the consumer to refer the complaint, or the supplier may refer the
complaint, to the Committee for resolutionand determination.

3 Nothing in subregulation2 precludesa supplier or consumerfor pursuingother
available legal remedies,notwithstanding that the supplier or consumermay have
referred the complaint to the Committee.

4 If the supplier hasa complaint againstanother supplier concerning failure to
comply with this Code the complainant supplier may refer the complaint to the
Committee for investigation.
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5 The Committee shall furnish a report to the Minister responsible for the
administration of theFair TradingAct 1987 at quarterly intervalsdetailing any serious
complaint againsta supplier referred to it by a consumeror a supplier.

Disciplinary procedures
20. 1 The Committeemay recommendto theCommissionerthat the Commissionertake
actionunder section44 of theAct in respectof a supplierfound by the Committee not
to be complying with the provisions of this Code.

2 A supplieris entitled to be legally representedat an inquiry by theCommitteeinto
any allegedbreachof this Code by that supplier.

Specified period of operation section 43 2
21. This code of practiceshall remain in force for a period of 6 months commencingon
the day on which it is published in the Gazette.

By His Excellency’s Command,

D. G. BLIGHT, Clerk of the Council.
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