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GAS CORPORATION ACT 1994
GAS DISTRIBUTION REGULATIONS 1996

Made by His Excellency the Governor in Executive Council.
PART 1 — PRELIMINARY

Citation

1. These regulations may be cited as the Gas Distribution Regulations 1996.

Commencement

2. These regulations come into operation on 1 January 1997.

Application of these regulations

3. Except to the extent otherwise provided in Part 7, these regulations apply
only in respect of access to, and pricing for, gas distribution capacity for the
purposes of transporting in the high pressure system gas which enters the gas
distribution system from the gas transmission system.

Definitions
4. In these regulations, unless the contrary intention appears —
“amend” includes revoke or substitute;

“amended a(f)phcatlon means an application amended under regulation
39, and 1f the application has been so amended on more than one
occasion means the application in terms resulting from all such
amendments cumulatively;

“application” means an application under Part 3 for access to gas
distribution capacity;

“commercial viability arrangement” means an arrangement referred
to in regulation 74(2);

“commercially viable” means, in respect of any access, system
reinforcement, user specific relnforcement service or thlng, that the
tests set out in regulation 12(1), and if apphcable regulation 12(2),
are satisfied;

“conditional grant” means a grant of access subject to a condition
precedent or conditions precedent, under regulation 43;



“contracted peak rate” in respect of a user entitled to take delivery of
gas at a distribution outlet point means the rate specified in the
user’s grant of access as the highest instantaneous flow rate throu%h
the distribution outlet point at which the corporation must be
capable of delivering gas;

“Coordinator” means the Coordinator of Energy under the Energy
Coordination Act 1994;

“corporate officer” means any director, the chief executive officer, and
any other servant, consultant, contractor or agent of the corporation
who by virtue of his or her position in, or relationship with, the
corporation cannot properly discharge his or her duties without —

(a) being partly engaged in both the distribution business and the
trading business; and

(b)  receiving market sensitive information;

“demand price” means the price established under regulation 71(2)(a);

“designated shipper” in relation to a user and a quantity of gas means
the shipper who has been notified to the corporation under
regulation 56(1)(a) by the user for that quantity of gas, and (if
applicable) who has given written notice to the corporation under
regulation 56(1)(b), if applicable;

“dispute” means any dispute or difference concerning —

(a) the construction of}

(b) anything contained in or arising out of; or

(¢) the rights, obligations, duties or liabilities of a party under,
the Act, these regulations or a grant of access;

“distribution business” means that part of the corporation (or any
subsidiary) which carries on the business and operations involved
in the granting of access to, and the maintenance and provision of,
gas distribution capacity;

“distribution metering equipment” means all equipment used to
measure the characteristics prescribed in, or agreed by the
corporation and a user under, regulation 82 of gas taken from the
gas distribution system at a distribution outlet point, and any
ancillary equipment;

“distribution outlet point” means the flange, joint or other point
specified in a grant of access as the point at which the user is
entitled to take delivery of gas;

“emergency” means —

(a) any extreme operational situation; or



(b)

any other situation (however caused) which, in the
corporation’s opinion, poses an immediate or imminent danger
to persons or property or otherwise constitutes an emergency
or justifies or requires urgent or unilateral action;

“energy price” means the price established under regulation 71(2)(b);

“engaged” means engaged, wholly or partly, as a servant, consultant,
independent contractor or agent;

“essential term” means a clause in Schedule 1 that is an essential term
under regulation 47;

“force majeure” means any event or circumstance not within a party’s
control and which the party, by applying the standard of a
reasonable and prudent person, is not able to prevent or overcome,
including without limitation —

(a)
(b)

()
(d)
(e)

®
(8)

(h)

@

(k)

acts of God, epidemics, land slides, lightning, earthquakes,
fires, storms, floods, wash outs and cyclones;

strikes, lock outs, stoppages, restraints of labour and other
industrial disturbances;

acts of the enemy, wars, blockades or insurrection;
riots and civil disturbances;

valid laws (including, whether or not the party claiming the
benefit of force majeure is the user, those made by the
corporation);

shortage of necessary equipment, materials or labour;

refusal or delay in obtaining any necessary consent or
approval from any Commonwealth or local government or any
Commonwealth or State statutory authority (including,
whether or not the party claiming the benefit of force majeure
is the user, the corporation);

unavoidable accidents involving, or break down of or loss or
damage to, any plant, equipment, materials or facilities
necessary for the party’s operations;

anf{ (ﬁipelinq shutdown, curtailment or interruption which is
validly required or directed under any law (including, whether
or not the party claiming the benefit of force majeure is the
user, a law made by the corporation);

any pipeline shutdown, curtailment or interruption required
to conform with design or regulatory limits on pipeline
facilities, whether arising due to environmental conditions or
circumstances or otherwise;

pipeline ruptures; and
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collisions or accidents;

“gas day” means the 24 hour period starting at 08:00 hours on a day and
ending at 08:00 hours on the following day;

“gas distribution capacity” means the capacity of the gas distribution
system to transport gas from physical gate points to distribution
outlet points;

“gas hour” means a period of 60 minutes, commencing and ending on the

hour;

“gate station” means the outlet station as defined in the Gas
Transmission Regulations 1994 immediately upstream of a physical
gate point;

“grant of access” means a grant under Division 3.5 by the corporation
to an applicant entitling it to take delivery of gas at a distribution
outlet point, on the terms set out in the grant, and also means the
entitlement of the trading business to take delivery of gas which
arises under regulation 104, on the terms set out in the
memorandum of understanding;

“high pressure system” means the gas distribution system excluding —

(a)

(b)

any part of the gas distribution system which operates at a
nominal pressure of less than 300 Kpa; and

all high pressure regulators which reduce the pressure from
those parts of the gas distribution system which operate at a
nominal pressure of 300 Kpa or greater to those parts of the
as distribution system which operate at nominal pressure of
ess than 300 Kpa,

and including either the whole of, or otherwise the part or
proportion of, all property, buildings and equipment which relate to
or are used in connection with the maintenance and operation of the
gas distribution system other than those parts described in
paragraphs (a) and (b) of this definition;

“hour}lly sub-network outlet quantity” for a sub-network for a gas
our —

(a)

(b)

for a user other than the trading business, means the total
energy quantity (across all distribution outlet points in the
sub-network) of gas delivered to the user by the corporation
unger a grant of access in the gas hour in the sub-network;
an

for the trading business, means the value calculated under
regulation 87;

“instantaneous flow rate” at a distribution outlet point means a flow
rate measured over the shortest period of time over which the
distribution metering equipment is capable of measuring a flow rate;



“law” means a requirement of, or made under, a written law,
Commonwealth Act (including any regulation, by-law or other
instrument made under a Commonwealtﬁ Act) or applicable judicial
or administrative decree, judgment or order, and includes the terms
of any instrument issued under any of the above, and also includes
all applicable standards and obligations under the common law;

“linked application” means an application in respect of which the
applicant requests under regulation 32 that a grant of access be not
made unless access to gas transmission capacity is granted under
the Gas Transmission Regulations 1994 in response to a
transmission application specified in the request;

“maintain” includes renew or replace, but nothing in this definition
affects any allocation of investment or costs, for pricing, accounting
or other purposes;

“memorandum of understanding” means the memorandum of
understanding referred to in regulation 104(1) between the
distribution business and the trading business;

“multi-user allocation agreement” means an agreement under
regulation 91(1) between all users entitled to take delivery of gas at
a multi-user outlet point and the gas customer of those users;

“multi-user outlet point” means a distribution outlet point at which
more than one user is entitled to take delivery of gas;

“network prices” means the demand price and the energy price;
“notice of non-compliance” means a notice under regulation 34(1);

“notional gate point” for a sub-network means the point (which may be
in the same physical location as a physical gate point) which is the
notional gate point under the Gas Transmission Regulations 1994
for that sub-network;

“opportunity cost price” means a price which the corporation may
charge a user under regulation 73;

“original application” means an application as originally submitted to
the corporation;

“outlet meter set” means all facilities (including without limitation the
distribution metering equipment) installed at the distribution
metering equipment site immediately upstream of a distribution
outlet point and, where the context requires, includes that
distribution metering equipment site;

“party” means the corporation as the grantor or the user as a grantee
under a grant of access;

“physical gate point” means a flange, joint or other point, specified in
the description of the gas distribution system published by the
corporation under clause 3 (2) of Schedule 6 to the Act as a point
which marks a boundary between the gas transmission system and
the gas distribution system;



“point capacity” in relation to a distribution outlet point, or a proposed
distribution outlet point, means the capability of the gas distribution
system to transport gas to that point;

“possession” includes custody or control, and includes an immediate
right to possession, custody or control

“pricing methods” means the pricing methods adopted by the
corporation under clause 5 (2) of Schedule 6 to the Act;

“priority” means an application’s ranking in the first come first served
process under regulation 29;

“reasonable and prudent person” means a person who —

(a) actsin %ood faith with the intention of performing his or her
legal obligations; and

(b)  inthe general conduct of his or her undertaking exercises that
degree of skill, diligence, prudence and foresight which would
reasonably and ordinarily be exercised by a skilled and
experienced person complying with recognized standards and
applicable laws engaged in the same type of undertaking
under the same or similar circumstances and conditions;

“preferee” has the same meaning as it has in the Gas Referee
Regulations 1995;

“requested grant of access” means the grant of access requested by an
application;

“SECWA” means the State Energy Commigssion of Western Australia, a
body corporate which was preserved and continued in existence
under the State Energy Commission Act 1979 until the coming into
effect of Part 2 of the Energy Corporations (Transitional and
Consequential Provisions) Act 1994;

“service price” means the price established under regulation 72;

“spare network capacity” in respect of a distribution outlet point or
proposed distribution outlet point is to be quantified in terms of an
instantaneous flow rate and means the remalmni capability of gate
stations to deliver gas into the sub-network in which that
distribution outlet point is, or is to be, located, limited, where
applicable, by the remaimn% point cag1 c1ty of the gas distribution
system to transport gas from ysical gate point to that
distribution outlet point or proposed dlstnbutlon outlet point, havin
regard to the individual and collective contracted peak rates an
load profiles of all users at all distribution outlet points in that sub-
networlﬁ and to gas distribution capacity generally in that sub-
network;

“sub-network” means a part of the high pressure system which for the
purposes of gas flow is not directly connected with any other part of
the high pressure system;



“system investment” means all capital investment, and commitments to
invest, in or related to the high pressure system (excluding user
specific facilities);

“system reinforcement” means any addition or enhancement to, or
expansion or reinforcement of, all or any part of the high pressure
system (excluding any user specific facility);

“term” includes term and condition;

“threshold gas customer” means a person who downstream of a
distribution outlet point either directly or indirectly receives from a
user such quantity of gas that the person (if the person were to
make an application) would be entitled to a grant of access under
the ministerial order for the time being in force from time to time
made under section 93 (1) (b) of the Act;

“trading business” means that part of the corporation (or any
subsidiary) which carries on the business and operations involved
in marketing and selling gas;

“transmission application” means an application under the Gas
Transmission Regulations 1994,

“transmission business” means that part of the corporation (or any
subsidiary) which carries on the business and operations involved
in the granting of capacity under the Gas Transmission
Regulations 1994, and the maintenance and provision of gas
transmission capacity under those regulations;

“transmission contract” means a contract or deemed contract between
a shipper and the corporation under the Act and the Gas
Transmission Regulations 1994,

“transmission information system” means the electronic information
system operated by the transmission business which provides data
electronically to shippers, which may include, but is not limited to,
the supervisory control and data acquisition system covering the gas
transmission system for control, data collection and telemetry;

“user specific facility” means any facility which is identified as such in
a grant of access and (unless the contrary intention is expressed in
that grant of access) —

(a) includes the outlet meter set and all other facilities upstream
of the distribution outlet point which are used to deliver gas
to only that distribution outlet point; but

(b) excludes any facility or facilities in respect of which there is
a reasonable 1prospect in the corporation’s opinion that the
facility or facilities will in the future be used to deliver gas to
more than one distribution outlet point;

“user specific investment” means all capital and other investment, and
commitments to invest, in and related to user specific facilities;



“user specific reinforcement” means any addition or enhancement to,
or the creation, expansion or reinforcement of, all or any part of a
user specific facility;

“working day” means any Monday, Tuesday, Wednesday, Thursday or
Friday which is not a public holiday or a bank holiday in the Perth
metropolitan area.

Application of Interpretation Act to grants of access

5. The Interpretation Act 1984 applies to the interpretation of, and the
interpretation of references in or to, a grant of access, as though the grant of
access were a written law.

References to clauses in Schedule 1

6. (1) If a provision in a grant of access is the same as, or substantially
similar to, a provision in Schedule 1, any reference in these regulatmns to the
provision in Schedule 1 is, unless the contrary intention appears, to be taken for
the purposes of that grant of access to be a reference to the provision in the
grant ofp access, despite any variation in drafting or numbering between the 2
provisions.

(2) Nothing in subregulation (1) affects the operation of regulation 47.

(8) A reference in these regulations or a grant of access to a provision in
Schedule 1 is, unless the contrary intention appears, to be taken to include a
reference to the corresponding provision in the memorandum of understanding.

24 hour clock

7. In these regulations all time is, and in a grant of access time is to be,
expressed in a 24-hour format, with each day commencing at 00:00 hours and
ending 24 hours later.

SI units

8. Unless otherwise indicated, all units in these regulations and a grant of
access are SI units in accordance with the International System of Units set out
in Australian Standard 1000-1979.

References to duration of grant of access

9. (1) Where the duration of a grant of access has been extended under
regulations 49(2) or 50, a reference in these regulations or the grant of access to
the grant of access or its duration, includes a reference to the grant of access as
extended and the extended duration, respectively.

(2) If a grant of access is expressed to commence at a time subsequent to
the date on which the grant of access is made, the duration of the grant of access
commences on the date on which that grant of access is expressed to commence,
and not the date on which the grant of access is made.



References to gas distribution capacity, point capacity or contracted
peak rate

10. (1) TUnless the contrary intention appears and subject to subregulation
(2), wherever gas distribution capacity, point capacity or contracted peak rate is
required by these regulations or a grant of access to be quantified, it is to be
quantified as an instantaneous flow rate and expressed in gigajoules per hour.

(2) In these regulations or a grant of access the calculation and invoicing
of prices payable by users on an energy-delivered basis, is to be based on the
energy value of gas delivered to the user during a gas hour.

References to delivery of gas to the trading business

11. For the purposes of the memorandum of understanding and these
re%ulations, a reference to gas delivered to the trading business from a
sub-network includes a reference to gas transported through the sub-network to
enable its delivery at a distribution outlet point located in a part of the gas
distribution system other than the high pressure system.

Commercial viability

12. (1) Any access, system reinforcement, user specific reinforcement, service
or thing is commercially viable if in all the circumstances —

(a) there is a reasonable prospect that the corporation will recover
within a reasonable time, from either users or prospective users or
both, the capital investment required to provide, and the costs of
maintaining and providing, that access, system reinforcement, user
specific reinforcement, service or thing, and a reasonable rate of
return on that capital investment;

(b) adequate funding to meet that capital investment and those costs is
available to the corporation at commercially reasonable rates; and

(¢) any anticipated increase to users’ gas distribution prices resulting
from the corporation making that capital investment or incurring
those costs i1s considered by the corporation to be commercially
reasonable.

(2) The corporation may in its discretion determine that a system
reinforcement that consists of the creation of a new sub-network must be
independently commercially viable in accordance with the tests set out in
subregulation (1), having regard only to users or prospective users whose
distribution outlet points are, or are to be, located in that sub-network.
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PART 2 — MARKET SENSITIVE INFORMATION,
NON-DISCRIMINATION AND ACCOUNTABILITY

Division 2.1 — Prevention of communication or use
of market sensitive information

Market sensitive information

18. (1) If—
(a) a person provides information to the distribution business;
(b) the information is market sensitive information; and

(¢)  before providing the information to the distribution business, the
erson gives written notice to the distribution business that the
information is market sensitive information,

then (for so long as the information remains market sensitive information) the
corporation must use reasonable endeavours to ensure that —

(d)  the market sensitive information is neither directly nor indirectly
communicated by any person engaged in the distribution business
(including a corporate officer) to any person (other than a corporate
officer) engaged in the trading business; and

(e) a corporate officer who has received market sensitive information
does not use that market sensitive information for or in relation to
the trading business in any way which would or might have a
material adverse effect on the interests of the person providing the
information to the distribution business.

(2) For the purposes of these regulations information is to be regarded as
market sensitive information only if the disclosure of that information by the
distribution business to the tradln business would or might have a material
adverse effect on the interests of the person providing the information to the
distribution business.

(3) The corporation must, if it becomes aware of any contravention of
subregulation (1) (d) or (e) as soon as practicable give written notice of the
contravention and of all the surrounding circumstances to the Minister, the
Coordinator and any person who was, or might reasonably be expected to have
been, affected by the contravention.

(4) If, in any proceedings, a referee, court, arbitrator or other tribunal finds
that anything has been done that contravenes subregulation (1) (d) and (e) the
referee, court, arbitrator or tribunal is as soon as practicable to notify the
Minister, the Coordinator and the corporation of the contravention.
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Division 2.2 — Discrimination

Minister to be notified of any finding of discrimination

14. If, in any proceedings before the referee, a court, an arbitrator, or other
tribunal, the corporation is found to have discriminated in breach of clause 2 (1)
of Schedule 6 to the Act then, without affecting any other remedies —

(a) the referee, court, arbitrator or other tribunal making that findin
is as soon as practicable to notify the Minister, the Coordinator an
the corporation of the discrimination;

(b)  the corporation must in its next annual report give a summary of
the notification; and

(¢)  the corporation must in its next (and, if necessary, any subsequent)
annual report give a summary of any action taken by the
corporation and the Minister in response to the notification.

Division 2.3 — Miscellaneous accountability matters

Description of the gas distribution system

15. The schedule required by clause 3 (2) of Schedule 6 to the Act to be
prepared by the corporation is to be prepared before 30 June each year and is
to contain a detailed description of the gas distribution system, indicating at
least all sub-networks and the notional gate point and the physical gate point
or physical gate points for each sub-network, and all of its boundaries.

Corporation’s response to enquiries

16. (1) The corporation must respond as soon as reasonably practicable, but
in any event within 8 weeks, after the corporation receives all information
required by the corporation as a reasonable and prudent person to make the
response, to any person’s enquiry concerning the corporation’s ability to meet
that person’s requirements for a new or adgitional contracted peak rate at a
distribution outlet point specified in the enquiry.

(2) The response must include reasonable details of any necessary system
reinforcement or user specific reinforcement.

Indicative prices

17. (1) The schedule required by clause 5 (3) (b) of Schedule 6 to the Act to
be prepared by the corporation is to set out the corporation’s estimates of
indicative prices made as a reasonable and prudent person for the 4 years
immediately following the next financial year, and (subject to subregulation (2))
a statement of the major assumptions underlying those estimates.

(2) Nothing in this regulation requires the corporation to disclose
commercially sensitive information about its business and operations.
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No prohibition on bypass

18. Nothing in these regulations or any grant of access is to be taken to
prohibit any person from installing or operating a pipeline or other facility to
enable that person to interconnect with the gas transmission system or with any
other gas source, rather than utilizing gas distribution capacity.

Financial records
19. (1) The corporation must —

(a) maintain appropriate books and records concerning those aspects of
the gas distribution system, and its maintenance and operation,
which impact upon prices under these regulations; and

(b)  provide to any person at the person’s request, and (except if the
person is a user or prospective user) at the person’s expense, a
summary of such audited books and records which contains a level
of detail as to the matters described in paragraph (a) which is
generally included in the financial statements contained in the
corporation’s annual report required to be prepared under section 63
of the Act, but this does not require the summary to contain a
balance sheet or a profit and loss statement.

(2) The corporation must have audited by an independent auditor —
(a) the books and records referred to in subregulation (1) (a); and
(b)  the information, assumptions, estimates and calculations made or
used by the corporatlon in a redetermination of prices under
regulation 76.

(3) The audit under subregulation (2) must be conducted in a manner
which enables the auditor to form an opinion concerning whether the
corporation —

(a)  has or has not complied with the requirements of regulation 77; and

(b) has or has not fairly allocated costs and expenditure to the
maintenance and operation of the high pressure system.

(4) The auditor referred to in subregulation (2) is to be appointed jointly by
the corporation and the Coordinator, and is to report the results of his or her
audit under subregulation (2) to the corporation and to the Coordinator.
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PART 3 — APPLICATION FOR, AND GRANT OF, ACCESS

Division 8.1 — General

Reasonable and prudent person

20. The corporation is to act as a reasonable and prudent person in performing
its functions under this Part.

Application process is at applicant’s expense

21. (1) An ar{thcant must, when requested by the corporation, reimburse the
corporation for all reasonable expenses which the corporation incurs by reason
of the application.

(2) _ The corporation must, when requested by a person proposing to make
an aﬁpllcatlon, provide to that person an estimate of all reasonable expenses
which the corporation is likely to incur by reason of the application the person
proposes to make, but the corporation is not liable for any error or inaccuracy in
the estimation.

Corporation may establish administrative procedures

22, The corporation may from time to time establish administrative procedures
which govern the submission and processing of applications, and must make
available to any person, at the person’s request and (except if the person is a
user or prospective user) at the person’s expense, a cfescrlptlon of those
procedures.

Division 3.2 — The application

Lead times for applications

23. (1) An applicant must submit an application which does not have as a
necessary consequence any system reinforcement or user specific reinforcement
to the corporation at least 30 days before the requested start date.

(2) An applicant must submit an application which has as a necessary
consequence any system reinforcement or user specific reinforcement to the
corporation a reasonable time before the requested start date, having regard to
all the circumstances.

(8) The corporation must, if requested by an applicant, provide to the
applicant an estimate of the llkely time required under subregulatlon (2), but the
corporation is not liable for any error or inaccuracy in the estimation.

User may increase duration or obtain additional contracted peak rate
only by new application

24, (1) Subject to subregulation (2), the corporation cannot extend the
duration of a user’s grant of access or give a user additional contracted peak rate
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at any distribution outlet point other than in accordance with an application by
the 11{1ser for either or both of the extended duration or the additional contracted
peak rate.

(2) Subregulation (1) does not prevent —

(a) a user from exercising an option granted to it as part of the terms
of a grant of access;

(b)  the corporation and a user from agreeing under regulation 49(2) to
extend the duration of a grant of access; or

(¢) a grant of access from giving a user a contracted peak rate which
varies over time under regulation 25.

Contracted peak rate may vary over time

25. A grant of access may give the user a contracted peak rate at a
distribution outlet point which increases or decreases at specified times during
the duration of the grant.

Application for access

26. (1) Subject to regulation 22 an application is made b, glVlng it to the
corporatlon, clearly marked “Application for Access to Distribution
Capacity”.

(2) An application must be in writing and must contain or be accompanied
by the following information —

(a) thefull name, principal place of business, mailing address, facsimile
number and telephone number of the applicant, and where the
applicant comprises more than one person, of each of them,;

(b) the name, title, facsimile number and telephone number of the
person nominated by the applicant to liaise with the corporation in
respect of the application;

(¢)  the requested start date and end date and whether the applicant
requires any one or more options to extend the duration of the
requested grant of access, and if so the duration or durations of
those options;

(d) evidence that —

(i)  the applicant is in a position to meet the requirements of the
ministerial order in force under section 93 (1) (b) of the Act at
the date of the application; and

(i) the requirements of re% ulation 56(1)(a) and, if applicable,
56(1)(b) will be met before the commencement of the
requested grant of access;



(e)

®

(g)

(h)

@

@

(k)
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details of each distribution outlet point at which the applicant
requests a contracted peak rate, and for each such distribution
outlet point —

@ the requested contracted peak rate or (if the applicant wishes
the contracted peak rate to vary during the duration of the
requesi:et(i1 grant of access) the requested contracted peak
rates; an

(ii)) the applicant’s forecast of the average energy quantity of gas
required to be delivered at the distribution outlet point, and
estimates of periodic or other fluctuations in gas flows, for
each month in the first year of the requested grant of access
and for each year in the remaining duration of the requested
grant of access;

such information as the corporation reasonably requires regarding
the legal status and financial position of the applicant, and if the
applicant comprises more than one person, of each of them together
with such information as the corporation reasonably requires
regarding the relationship between those persons;

whether the applicant —

@) is to act as trustee in relation to the requested grant of access
or any gas to be delivered under the requested grant of access;
or

(il) is acting as agent for any person,

and if so such information concerning the trust or agency as the
corporation reasonably requires;

details of any insurances the applicant proposes to have as required
by regulation 58;

the proposed terms of the requested grant of access including
without limitation —

@) which (if any) of the clauses in Schedule 1 that are not
essential terms are to be excluded from, or included in an
am(fnded form in, the terms of the requested grant of access;
an

(il) any terms of the requested grant of access proposed by the
applicant which are in addition to the terms set out in
Schedule 1;

if the applicant requests that the application be a linked application
under regulation 32 or requests a conditional grant under regulation
43, the information required under the relevant regulation; and

if the applicant is not to be the consumer of the gas, details of the
applicant’s gas customer.
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(3) An application must be signed by, or by a duly authorized agent of, each
person constituting the applicant.

(4) The corporation must assess whether an application complies with the
requirements of subregulations (2) and (3) as soon as practicable.

(5) The corporation must give written notice to the applicant —

(a) that its application satisfles in all material particulars the
requirements of subregulations (2) and (3); or

(b)  that its application is rejected because it fails to satisfy in a
material particular a requirement of subregulation (2) or (3).

(6) A written notice given under subregulation (5) (b) is to specify the
requirement not complied with.

Applicant to assist in any consequential environmental, safety and other
matters

27. Ifanapplication has as a necessary consequence any system reinforcement
or user specific reinforcement, the applicant must provide to the corporation and
to any other person reasonable assistance to allow the corporation to obtain
under all laws, all approvals necessary to allow the corporation to undertake
that system reinforcement or user specific reinforcement.

Division 3.3 — Processing the application

Corporation must process application expeditiously

28. (1) The corporation must use reasonable endeavours to process an
agplication which it has not rejected and make a grant of access or issue a notice
of non-compliance to the applicant as soon as practicable.

(2) Without limiting the generality of subregulation (1) —

(a) for applications to which regulation 23(1) applies, the corporation
must use reasonable endeavours to make a grant of access or issue
a notice of non-compliance to the applicant within 30 days of receipt
of the application; and

(b) for applications to which regulation 23(2) applies, the corporation
must within 15 working days of receiEt of the application notify the
applicant of the date by which it is likely to make a grant of access
or issue a notice of non-compliance.

(3) The corporation and the applicant must conduct any negotiations in the
course of processing an application in good faith.
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First come first served

29. (1) Subject to subregulation (4), the corporation must make any grants
of access in respect of a sub-network so as to ensure that, as between applicants
in respect of the sub-network, the processing of ap lications and the making of
grants of access takes place in an order which reflects the priority or deemed
priority of the applications.

(2)  Subject to regulations 40 and 43(10) applications are to have priority
determined by the order in which the corporation receives them.

3) Ifan aﬁphcatlon is rejected, or is deemed by these regulations to have
been rejected, that application loses its priority.

(4) Subregulation (1) does not apply where making a grant of access to one
applicant would not affect —

(a) the availability of spare network capacity; or

(b) the need for, or the commercial viability of, any system
reinforecement or user specific reinforcement,

for any other applicant.

Obligation to make grant of access

30. (1) Subject to subregulation (2) and regulations 31 and 32, the
corporation must make the requested grant of access to the applicant unless the
application is withdrawn under regulation 41.

(2) The corporation may, but is not obliged to, make a requested grant of
access which involves a system reinforcement which materia ly extends the
geographic area of the %as distribution system, including without limitation the
creation of any new sub-network.

Conditions precedent for grant of access
31. Itis a condition precedent to the corporation making a grant of access —
(a) that —

(1)  there is or will be sufficient spare network capacity to enable
the requested grant of access to be made; or

(ii) either any necessary system reinforcement and any necessary
user specific reinforcement is commercially viable, or, to the
extent that this is not the case, the application contains a
commercial viability arrangement acceptable to the
corporation;

(b) that each distribution outlet point is or will be of sufficient
capability to accommodate the contracted peak rate requested at
that distribution outlet point;
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(c)  thatthe applicant provides evidence to the corporation’s satisfaction
that the requirements of regulation 56(1)(a) and, if applicable,
5?(1)(b) will be met before the commencement of the requested grant
of access;

(d) that the applicant complies with the corporation’s requirements
regarding the legal status of users;

(e) that the corporation is satisfied that the applicant is and will
remain able to meet its obligations under the requested grant of
access, and that the applicant (if required by the corporation to do
s0) provides to the corporation’s satisfaction security for those
obligations;

® that the applicant complies or agrees to comply with the
requirements of regulation 58;

(g) if the requested grant of access applies to a distribution outlet point
which is (or would due to the requested grant of access become) a
multi-user outlet point, that the applicant has entered into the
agreement referred to in regulation 92(a) or gives the
acknowledgment referred to in regulation 92(b); and

(h) that the corporation and the applicant have reached agreement
concerning any terms —

@ proposed by the applicant in the application (including
without limitation the number and duration of any options to
extend the duration of the requested grant of access);

(i1) provided by these regulations to be agreed between the
applicant and the corporation,;

(iii) requested by the corporation under regulation 39(2);

(iv) which are set out in Schedule 1, but are not essential terms;
or

(v)  if the applicant is acting as trustee or agent or comprises
more than one person, dealing with the nature of the liability
og the applicant to the corporation under the requested grant
of access.

Application may be linked to application for transmission capacity

32. (1) An applicant may request that its application be a linked application,
in which case the applicant must provide such details as the corporation
reasonably requires to enable the corporation to identify the transmission
application to which the linked application is to be linked.

(2) The corporation cannot make a grant of access in response to a linked
application unless the corporation has made, or has decided to make, a grant of
capacity under the Gas Transmission Regulations 1994 to a person (who may be
the applicant) in response to the transmission application specified in the
request under subregulation (1).
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Assessment of compliance with conditions precedent

33. The corporation must undertake an investigation concerning whether the
applicant satisfies the conditions precedent for the making of a grant of access
under regulation 31.

Division 3.4 — Non-comp!iance, amendment, withdrawal
and rejection of application

If application does not comply with a condition precedent

34. (1) 1If an application fails to comply with one or more of the conditions
precedent for the making of a grant of access under regulation 31, the
corporation must give the applicant a written notice detailing the nature of each
non-compliance.

(2) If a notice of non-compliance indicates that any necessary system
reinforecement or user specific reinforcement is not commercially viable, then
(subject to subregulations (3) and (4)) the corporation must if requested by the
applicant provide to the applicant in reasonable detail information regarding the
basis for that determination.

(8) The corporation’s reasonable expenses of provision of information under
subregulation (2) are recoverable under regulation 21.

(4) Before the corporation provides any information to the applicant under
subregulation (2), the corporation may require the applicant to undertake to

keep the information provided to it confidential, upon any conditions reasonably
required by the corporation.

Applicant may eleect to negotiate amendment after notice of
non-compliance

35. If the corporation gives the applicant a notice of non-compliance, the
applicant may within 30 days after the date of the notice of non-compliance
elect, by giving written notice to the corporation, to negotiate with the
corporation to amend the application under regulation 39.

Application deemed rejected after 30 days if no election to negotiate
36. If within 30 days after the date of the notice of non-compliance —

(a) the applicant has not given written notice under regulation 35; and

(b) the corporation has not requested the applicant to amend the
application under regulation 39(2),

the application is by force of this regulation rejected.
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Linked application deemed rejected if transmission application is
rejected

37. (1) Ifthetransmission application to which alinked application islinked
under regulation 32 is rejected, or is deemed to be rejected, under the Gas
Transmission Regulations 1994, the linked application is by force of this
regulation rejected.

(2) A linked application is by force of this regulation (despite any other
provision of this Part) rejected on the expiry of 150 days after the date the
corporation gives written notice under regulation 26(5)(a).

Application deemed rejected after 120 days if grant of access not made

38. An application is by force of this regulation (despite any other provision
of this Part) rejected on the expiry of 120 days after the date of the notice of non-
compliance, unless within that 120 days the corporation makes the grant of
access.

Amendment of application

39. (1) An applicant may at any time before the application is rejected or
deemed rejected, or the corporation makes the grant of access, by written notice
to the corporation, amend an application.

(2) The corporation may at any time before it makes a grant of access
request that the ap(flicant amend the application, in which case the parties are
to negotiate in good faith concerning the requested amendment.

(3) Negotiations under this regulation do not affect an application’s priority.

(4) The corporation and an applicant may at any time agree in writing to
amend the application, in which case the application is by force of this regulation
amended in the terms agreed.

(5) An application which has been withdrawn, rejected or deemed to be
rejected cannot be amended, but the applicant can make a new application.

Priority of amended applications

40. (1) Subject to subregulation (2), an application amended under
regulation 39 has the same priority as it had immediately before the
amendment.

(2) If an amended application is materially different from the original
application, and if that difference is such that an applicant whose application
has priority subsequent to the original application is materially prejudiced
(compared with that subsequent applicant’s position with respect to the original
application), then —

(a) ifin the corporation’s opinion, it is possible to construe the amended
application as a combination of the original application and a
notional supplementary application (whether for additional
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contracted peak rate or otherwise), the original application retains

its priority and the notional supplementary application has priority

ﬁs though it was submitted at the time the amendment was made;
ut

(b) otherwise, the original application is by force of this regulation
rejected, and the applicant is by force of this regulation to be
considered to have submitted an application in the amended terms
at the time the amendment was made.

Withdrawal of application

41. (1) At any time before the corporation makes a grant of access, the
applicant may by written notice to the corporation withdraw its application.

(2) Withdrawal of an application under subregulation (1) does not relieve
an aﬁplicant of its liability under regulation 21 in respect of expenses incurred
by the corporation before the corporation receives written notice of that
withdrawal.

Division 3.5 — Making the grant of access

The grant of access

42, (1) If the corporation decides to make a grant of access to an applicant,
it must as soon as practicable, and in any event within 3 working days, after
that decision, make a grant of access to the applicant in the form prescribed by
regulation 45.

(2) A grant of access may be made only on materially the same terms as
the requested grant of access (as amended, if applicable, under regulation 39)
except as to the start date, and any purported grant of access which is not on
materially the same terms as the requested grant of access except as to the start
date is by force of this regulation not a grant of access, and is to be treated as
a request by the corporation to the applicant under regulation 39 to negotiate
amendments to the application.

(3) A grant of access may include the grant to a user of the option or
options to extend the duration of the grant of access for the period or periods set
out in the grant of access.

(4) Subject to subregulation (5), the corporation must, if it decides to make
a grant of access, use reasonable endeavours to make a grant of access which
commences on the requested start date.

(6) If an application has as a necessary consequence any system
reinforcement or user specific reinforcement, then the grant of access may,
instead of specifying a precise date on which it is to commence, specify an
approximate or projec‘cedp date on which it is to commence, but if it does so —

(a) the corporation must use reasonable endeavours to ensure that the
grant of access commences on, or as soon as practicable after, the
requested start date;
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(b)  the corporation must as soon as it is able advise the user of the
precise date on which the grant of access is to commence; and

(¢) the grant of access is not, unless the user agrees in writing to the
contrary, to commence earlier than whichever is the later of the
requested start date and the approximate or projected date specified
in the grant of access.

Conditional grant of access
43. (1) An applicant may request a conditional grant under this regulation.
(2) A request for a conditional grant —
(a) must be accompanied by or contained in the application; and

(b)  must provide or be accompanied by such information concerning any
condition precedent as the corporation may reasonably require to
assess the nature and effect of the condition precedent.

(83) The corporation may, if it receives a request for a conditional grant,
make a conditional grant to the applicant under this regulation, but the
corporation is not to make the conditional grant if it would not under this Part
have made an equivalent unconditional grant of access to the applicant in
response to the application.

(4) A conditional grant —

(a) must specify the condition precedent or conditions precedent
applicable to the grant of access;

(b) is a grant of access under these regulations, subject only to the
recipient of the conditional grant providing evidence to the
corporation’s satisfaction that the condition precedent or all
conditions precedent have been met; and

(¢) must specify a time before which the recipient of the conditional
grant must satisfy the corporation under paragraph (b), which is not
to be more than 4 months after the date of the conditional grant.

(6) If, within the time limit specified under subregulation (4) (c), the
corporation is satisfied that the condition precedent or conditions precedent have
been met, it must give written notice to the recipient of the conditional grant
that the grant of access is unconditional.

(6) If the corporation gives written notice under subregulation (5) to the
recipient of a conditional grant, the conditional grant is to be an unconditional
grant of access from the time the written notice is given.

(7) If the recipient of the conditional grant fails to satisfy the corporation
under subregulation (4) within the time specified under subregulation (4) (¢), or
gives written notice to the corporation that any condition precedent in
subregulation (4) (a) will not be satisfied, then by force of this regulation the
conditional grant is of no further effect.



23

(8) Until a written notice under subregulation (5) is given in respect of a
conditional grant —

(a)  the recipient of the conditional grant has no entitlement under the
conditional grant to take delivery of gas; and

(b) the corporation is not obliged to undertake any system
reinforcement or user specific reinforcement for the purposes of
enabling the user to take delivery of gas under the conditional
grant.

(9) Subject to subregulation (10), a request for a conditional grant is to be
assessed having regard to the priority of the application referred to in
subregulation (2) (a).

(10) If, in the corporation’s opinion, more than one request for a conditional
grant relates to a particular contract, project, development or works in respect
of which an invitation to tender calls for persons to submit tenders, all such
requests for a conditional grant are to be assessed as if they all had the same
priority as whichever of the applications referred to in subregulation (2) (a) has
the earliest priority.
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PART 4 — THE GRANT OF ACCESS

Division 4.1 — General

Access to gas distribution capacity must be under a grant of access

44. A person (including the trading business) can only have access to gas
distribution capacity under a grant of access.

Form of grant of access

45. Subject to regulations 46 and 104 a grant of access by the corporation to
a user is to be by written grant in the form in Schedule 1, together with other
terms agreed between the corporation and the user.

Contracting out of non-essential terms

46. (1) To the extent that a provision of a grant of access is inconsistent
with any provision of Schedule 1 which is not an essential term, the provision
of the grant of access is by force of this regulation to prevail.

(2) Clauses 3, 33(b), 34 and 48 of Schedule 1 are not essential terms.

Essential terms

47. (1) Unless regulation 46(2) states otherwise, each provision in Schedule
1 when a grant of access is made is an essential term of the grant of access.

(2) Despite any subsequent amendment of any provision of these
regulations (including Schedule 1), and unless the parties otherwise agree, the
terms of a grant of access by force of this regulation are to be read and construed
by reference to the regulations in force at the time of making of the grant of
access.

Regulations to prevail
48. A term of a grant of access which is inconsistent with these regulations
(other than Schedule 1) is of no effect.
Duration of grant of access
49. (1) Subject to subregulation (2) and to regulations 31(a) (ii) and 42(3),
unless the corporation and the user agree otherwise the duration of a grant of
access is to be 3 years.

(2) Subject to regulation 73(3), if a user either —

(a) was not granted an option as part of the terms of its grant of access;
or
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(b) has exercised all options it was granted as part of the terms of its
grant of access,

the corporation and the user may, at any time no later than 12 months before
the en(f of the grant of access, agree in writing to extend the duration of the
grant of access, and the corporatlon is not to unreasonably withhold its
agreement to such an extension of the duration of the grant of access.

Option to renew grant of access

50. (1) Subject to subregulation (2) and to regulation 73(3), if a user was
granted (and has not yet exercised) an option as }il art of the terms of its grant
of access, then the user may, by written notice to the corporation not later than
12 months before the end of the duration of the grant of access, exercise the
option and extend the duration of the grant of access.

(2) The corporation may refuse to extend the duration of a grant of
access —

(a)  if the user would not, as an applicant for the contracted peak rate
under Part 3, satisfy all the conditions precedent for the making of
a grant of access on the terms of the grant of access for the period
of the option (assuming for the purposes of regulation 31(a) that
there was sufficient spare network capacity);

(b)  if the user has not made all payments duly and punctually during
the duration of the grant of access;

(¢) if the user has seriously or persistently failed to perform any
obligation under the regulations or the grant of access during the
duration of the grant of access; and

(d) if the user does not, between the time of written notice under
subregulation (1) and the end of the duration of the grant of access,
duly and punctually make all payments and observe and perform its
obligations.

Amendment of grant of access
51. Subject to regulation 24 and to regulations 47(1) and 48, the corporation

and a user may at any time agree in writing to amend any provision of the
user’s grant of access.

Division 4.2 — Title to gas
Corporatlon has title to all gas in gas transmission system and gas
distribution system

52. The corporation by force of this regulation has title to and possession of all
gas in the gas distribution system and the gas transmission system.
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No actions against corporation in respect of gas in gas distribution
system

53. No person (including a user) has a claim against the corporation in respect
of any gas in the gas distribution system —

(a) claiming any interest in, or any claim of any nature over, the gas;
or

(b) in respect of any unﬁaid charges, royalties or taxes in respect of or
in connection with the %as or the production of the gas incurred by
any person (including the user) before or arising out of the delivery
of the gas to the corporation.

Only user may take delivery, title and possession of gas from the
corporation

54. (1) All gas delivered under a grant of access by the corporation at a
distribution outlet point is to be received by the user only.

(2) The delivery by the corporation to a user of gas at a distribution outlet

oint is by force of this regulation a transfer of title to and possession of the gas

rom the corporation to the user, effective at the distribution outlet point and at
the time of delivery, and free and clear of all claims of any nature.

(8) Nothing in these regulations prevents a user from agreeing with any
other person to transfer to the person title to and possession of gas delivered by
the corporation to the user at a distribution outlet point at any time after the
user receives title and possession from the corporation.

User’s entitlement to receive gas is contractual
55. The user’s entitlement to receive gas under clause 7 of Schedule 1 is a
contractual entitlement and not a proprietary entitlement.

Division 4.3 — Designated shippers

Designated shippers

56. (1) Before a user may take delivery of a quantity of gas at a distribution
outlet point —

(a) the user must give written notice to the corporation nominating
(subject to subregulations (4) and (5)) a designated shipper in
respect of the quantity of gas; and

(b) if the user is not the designated shipper, the designated shipper
must give written notice to the corporation confirming that it is the
designated shipper in respect of the quantity of gas.

(2) A written notice under subregulation (1) (a) or (b) must contain such
information as the corporation may as a reasonable and prudent person from
time to time require.
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(8) The corporation may curtail delivery of a quantity of gas to a user if —

(a) anyrequirement of subregulation (1) (a) or, if applicable, (b) has not
been met in respect of that gas; or

(b) the corporation has wunder the Gas Transmission
Regulations 1994 —

@) curtailed or interrupted, or has given written notice that it
intends to curtail or interrupt, the capacity of the designated
shipper at the notional gate point for the sub-network in
which the distribution outlet point is located; or

(ii) refused, or has given written notice that it intends to refuse,
to deliver gas to the designated shipper at the notional gate
point for the sub-network in which the distribution outlet
point is located.

(4) There may be more than one designated shipper in respect of a grant
of access from time to time, and (subject to the user ang the corporation agreein
to the corporation’s satisfaction regarding allocations of gas between designate
shippers) in respect of a distribution outlet point at any one time.

(6) A person cannot be nominated as a designated shipper in respect of
more than one quantity of gas in a sub-network at the same time, unless the
person has agreed with the corporation how any shortfall in the person’s
entitlements in respect of the notional gate point is to be apportioned between
the quantities in the case of a curtailment under subregulation (3).

Division 4.4 — Miscellaneous matters

Grants of access to be publicly available

57. The corporation must, when requested in writing by any person, make
available to that person —

(a) alist of all grants of access made by the corporation; and

(b) a copy of any grant of access (excluding Appendices 3, 4 and 5)
identified in the request.

Insurances

58. (1) Subjectto subre}gjulation (4), a user must procure and maintain at its
own expense, throughout the duration of the user’s grant of access, liability
insurance with insurers having a reﬁutation satisfactory to a reasonable and
prudent person for such amount as the corporation may require against risk of
Injury, death, loss or damage to property or personnel (however caused) of the
corporation, the user or any third party which arises out of or is in any way
related to the grant of access or the gas distribution system.

(2) A user must arrange for endorsement on the policy referred to in
subregulation (1) of the interests of the corporation such that those interests are
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effectively insured under that policy, and for the insurer to waive rights of
subrogation against the corporation.

(3) A user must, upon request from time to time by the corporation, provide
the corporation with copies of the insurance policy (including schedules) and
endorsements required by this regulation and evidence that the policy is current.

(4) The corporation may waive compliance with any or all of the
requirements of subregulations (1), (2) and (3) if it as a reasonable and prudent
person —

(a) is satisfied that a user has made adequate alternative
arrangements; or

(b)  accepts a user as a self-insurer.

The user is responsible for its and its contractors’ personnel and
property

59. (1) Subject to clause 26 of Schedule 1, a user alone is to be liable,
whether under a law or in contract, tort or equity, for any —

(a) injury to or death of any person employed by the user or by any
person (except the corporation) contracting with the user; and

(b) loss of or damage to any property of the user or of any person
(except the corporation) contracting with the user or employed by
the user or such contractor,

however caused, which occurs during the duration of a grant of access, in or
about, or incidental to activities in or about, any gate station, any outlet meter
set, the gas distribution system, or any other premises, facilities or places used
for the storage, transportation or delivery of gas received from or delivered to the
user or where the corporation’s property or directors, servants, consultants,
independent contractors or agents and the user’s property or directors, servants,
consultants, independent contractors or agents are in proximity.

(2) A user indemnifies the corporation and any person (except the user)
contracting with the corporation, and their respective directors, servants
consultants, independent contractors and agents against all liabilities and
expenses caused by or arising out of any claim, demand, action or proceeding
made or brought by any person in relation to any injury, death, loss or damage
referred to in subregulation (1).

Corporation’s liability to third persons

60. (1) The corporation’s liability to any third person for any injury, death,
loss or damage suffered by that third person as a result of an act or omission of
the corporation or the user which is in any way related to a grant of access or
the gas distribution system is, as between the corporation and the user, limited
to liability for injury to or death of persons or loss of or damage to property
arising directly or indirectly from the negligence or wilful Eefault of the
corporation or its servants and agents, and the user is to indemnify the
forporation against all liability which it may incur to a third person beyond this
imit.
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(2) The corporation is not liable to any user in respect of a claim made by
a third person against the user —

(a) by reason of any statutory or contractual relationship, or any
relationship of special proximity, arising out of one or more of the
Act, these regulations, a grant of access or any other agreement or
relationship between the corporation and a user;

(b) for any indirect damage (as defined in Schedule 1); or

(e) for any injury, death, loss or damage which by force of regulation 59
is the sole responsibility of a user.

(3) In this regulation —

“third person” means any person other than the corporation and a user,
and includes any producer of gas and any customer of a user.

No assignment except as provided for in these regulations

61. No party may assign any right, interest or obligation under a grant of
access except under regulation 62 or 63.

Assignment by corporation

62. The corporation may at any time without the consent of the user (but
having first notified the user) assign all or part of its rights, interests or
obligations under a grant of access to —

(a) arelated body corporate (as defined in the Corporations Law) of the
corporation; or

(b) any body corporate (of such financial standing and technical
competence as will enable it to perform the corporation’s obligations
under the grant of access), whether statutory or otherwise, to which
or to a related body corporate (as defined in the Corporations Law)
of which the gas distribution system or a substantial part thereof or
interest therein is sold, assigned, leased or hired out.

Assignment by user and compulsory assignment at request of user’s
threshold gas customer

63. (1) Nothing in this regulation affects any contract (other than the grant
of access or a multi-user allocation agreement) between the user and any person
(including without limitation a contract by which the user must supply or deliver
gas to the threshold gas customer).

(2) A user may at any time by written notice to the corporation request an
assignment of all or any part of the user’s contracted peak rate at a distribution
outlet point.

(3) A user’s threshold gas customer may at any time by written notice to
the user and the corporation request an assignment to any person of all or any
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part of the user’s contracted peak rate at a distribution outlet point at which the
user supplies gas to the threshold gas customer, unless that contracted peak rate
is essential to the user to enable the user to fulfil any contractual obligation to
supply or deliver gas to the threshold gas customer.

(4) A written notice under subregulation (2) or (3) must be accompanied by
an application by the assignee in respect of the contracted peak rate to be
assigned at the distribution outlet point.

(6) An assignment can only be given effect to if —

(a)  the corporation considers that all conditions precedent in regulation
31 for the making of a grant of access to the assignee in response to
the application referred to in subregulation (4) have been satisfied
(assuming for the purposes of regulation 31(a) that there is
sufficient spare network capacity); and

(b)  without limiting the generality of paragraph (a), a new multi-user
allocation agreement has been made or the assignee has given an
acknowledgment under regulation 92(b), if applicable.

(6) Subject to subregulation (5), the corporation must, within 30 days after
receipt of a written notice under subregulation (2) or (3), give effect to a
requested assignment by —

(a) making a grant of access to the assignee in respect of the contracted
peak rate to be assigned; and

(b) giving the user a written notice of the assignment, which written
notice by force of this regulation has effect as a proportional
variation of all relevant terms of the user’s grant of access.

(7) The assignee’s grant of access —

(a) 1is to include the benefit and burden of the whole or the relevant
proportion of any provisions of the user’s grant of access relating to
opportunity cost pricing, commercial viability arrangements or
service prices; and

(b)  subject to subregulations (8) and (9) and regulation 104, is, so far as
is practicable, to be on the same terms as the user’s grant of access.

(8) If the user is the trading business, the terms for the assignee’s grant of
access are to be those applicable to, or negotiated by, the assignee, and not the
terms applicable to the trading business.

(9) If the assignee is the trading business, the terms for the assignee’s
grant of access are to be the terms applicable to the trading business, and not
tlgose applicable to, or negotiated by, the user and contained in the user’s grant
of access.

Prescribed disputes

64. (1) For the purposes of section 95 (3) of the Act, and subject to
subregulation (2), the referee has jurisdiction exclusive of the jurisdiction of
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courts and other tribunals to hear and determine disputes between the
corporation and any user or prospective user dealing with whether or not the
corporation —

(a) has complied with the obligations imposed on it; and
(b)  has properly exercised any power granted to it,

by Schedule 6 to the Act, these regulations (but not any clause of Schedule 1 or
any other term of a grant of access) or any law which relates to access to, or the
granting of access to, point capacity in the gas distribution system or the prices
payable for such access or grant.

(2) Thereferee does not have exclusive jurisdiction in respect of any dispute
concerning the charging of an opportunity cost price or the amount of that
opportunity cost price.

Annual review of utilization

65. (1) A useris to be taken to have under- ut111zed its contracted peak rate
at a distribution outlet point in a year, if the user’s highest instantaneous flow
rate at the distribution outlet point durlng the gas year is less than 90% of the
user’s contracted peak rate at the distribution outlet point.

(2) If, in the corporation’s opinion as a reasonable and prudent person after
consultation with the user, the under-utilization of the user’s contracted peak
rate at a distribution outlet point is for any reason likely to continue in the
future, the corporation may, by written notice to the user, reduce the user’s
contracted peak rate at the distribution outlet point to such contracted peak rate
as the corporation reasonably estimates WllF accommodate the user’s future
requirements for the delivery of gas at the distribution outlet point.

(3) A written notice under subregulatlon (2) has effect by force of thls
subregulation as a variation of the user’s grant of access, reducing the user’s
contracted peak rate in the manner specified in the written notice.

Saving of corporation’s powers

66. Nothing in Chapter 3 of Schedule 1 limits the corporation’s powers under
the Act, these regulations, any law or any grant of access, or generally as
operator of the gas distribution system, to wholly or partlally curtail gas
deliveries to any user, or to wholly or partially not deliver any gas into the gas
distribution system.

Curtailments of gas deliveries to be allocated to defaulting users where
practicable

67. If, at a time when the corporation proposes to curtail gas deliveries to a
user or users, any user is in default under these regulations or a grant of access,
the corporatlon must where practicable endeavour as a reasonable and prudent
person to curtail gas deliveries to the defaulting user before curtailing gas
deliveries to any other user who is not in default.
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Advance information

68. (1) The corporation may at any time and from time to time request a
user to provide it with such information (or with the user’s estimates or forecasts
of that information) for such periods (to a maximum of 5 years), as the
corporation reasonably specifies as being required by it to assist it in publishing
its estimates of indicative prices under regulation 17, or in planning the
operation or maintenance of the gas distribution system.

(2) The corporation may for the purposes of subregulation (1) give the user
reasonable undertakings as to confidentiality.

(8) The user must endeavour as a reasonable and prudent person to comply
with any request for information made by the corporation under subregulation
(1), whether or not the information is requested in respect of a period which
extends beyond the duration of the requested grant of access.

(4) No damages are to lie against the user if any information, estimate or
forecast provided by it under subregulation (1) subse%uentl proves to be or
becomes materially inaccurate, except that nothing in this subregulation limits
any action against the user if it fraudulently, recklessly, negligently or in bad
faith provides to the corporation any materially false information, estimate or
forecast in response to a request under subregulation (1).
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PART 5 — PRICES

Corporation to determine prices

69. (1) Subject to subregulation (2), the corporation is from time to time to
apply the pricing methods it adopts under clause 5 (2) of Schedule 6 to the Act,
to determine and redetermine prices for access under a grant of access to gas
distribution capacity.

(2) Before the corporation adopts pricing methods under clause 5 (2) of
(Slc)hedule 6 to the Act or determines or redetermines prices under subregulation
it is to —

(a) provide to the Coordinator (acting as the Minister’s policy adviser
under section 6 of the Energy Coordination Act 1994) such
information as the Coordinator may reasonably require concerning
the pricing methods or prices; and

(b) take into consideration any of the Coordinator’s recommendations
as to the pricing methods or prices.

Redetermined prices apply to existing users

70. A price redetermined under regulation 76 is to apply to all users,
irrespective of whether the users’ grants of access were made before or after the
redetermination.

Network prices

71. (1) The pricing methods are to provide for network prices, with the
objective of recovering within a reasonable time from users the corporation’s
s}s;stem investment, a reasonable rate of return on that system investment, and
the corporation’s costs of maintaining and providing that part of gas distribution
capacity (excluding user specific facilitiesg which relates to the high pressure
system.

(2) The pricing methods are to establish network prices as follows —

(a) a demand price based on the average of a user’s 5 highest hourly
sub-network outlet quantities occurring on separate gas days during
the previous June, July, August and September for a sub-network;

(b) an energy price based on the energy value of gas delivered to the
user at each distribution outlet point.

(3) The pricing methods may provide for the demand price for a user in the
first year of a grant of access to be based in whole or part upon an estimate of
the user’s average hourly sub-network outlet quantities, derived from the
information provided by the user in the application under regulation 26(2)(e)(ii).

(4) The pricing methods are to provide for network prices to vary with —

(a) the sub-network in which a user’s distribution outlet point is
located; and
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(b) the distance between a distribution outlet point or other point and
the physical %ate point in the sub-network in which that
distribution outlet point or other point is located which is closest to
that distribution outlet point or other point.

(5) The pricing methods are to provide that, for the purposes of calculating
the network prices, the costs of maintaining and providing that part of gas
distribution capacity which relates to the high pressure system include, without
limitation, the direct and indirect costs of —

(a) gas used by the corporation in its operation of the high pressure
system;

(b) gaslost from the high pressure system and unaccounted-for gas; and

(¢) transporting gas referred to in paragraph (a) or (b) in the gas
transmission system.

(6) The pricing methods are to indicate how unaccounted-for gas is to be
allocated and apportioned between the high pressure system and the other parts
of the gas distribution system.

Service price

72. (1) The pricing methods are to provide for service prices, with the
objective of recovering within a reasonable time from users the corporation’s user
specific investment, a reasonable rate of return on that user siJeci ic investment,
and the costs of maintaining and providing user specific facilities.

(2) Without limiting the generality of subregulation (1), if the user specific
facilities for a user are substantially similar to those provided to most users, the
pricing methods are to provide for a standardized service price to be payable.

Opportunity cost pricing

78. (1) Subject to this regulation, the corporation may charge a user
opportunity cost prices, which are prices that are lower than the prices which
would otherwise be payable by the user in accordance with the pricing methods
established under this Part.

(2) Opportunity cost prices can only be charged if, in the corporation’s view
as a reasonable and prudent person —

(a)  the user or prospective user is otherwise likely to install and oEerate
a pipeline or other facility to enable it to interconnect with the gas
transmission system or with any other gas source, in preference to
utilizing gas distribution capacity; and

(b) the prices payable by other users in accordance with the pricing
methods established under this Part are no higher as a result of the
charging of an opportunity cost price than those prices would have
been if the user or prospective user had installed and operated the
alternative pipeline or facility referred to in paragraph (a).
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(8) The corporation and a user who has been charged an opportunity cost
price are to review that price prior to any extension of the duration of the grant
of access under regulation 49 or 50, with a view to the opportunity cost price
being phased out during the extended duration of the grant of access, and if the
corporation and the user cannot agree the manner in which the opportunity cost
price is to be phased out, the user is to pay the price which would otherwise be
payable under the pricing methods established by the corporation under this
Part during the extended duration of the grant of access.

(4) Subject to subregulation (2), whether the corporation charges an
opportunity cost price, and the amount of the difference between the opportunity
cost price and the price which would otherwise be payable by the user in
accordance with the pricing methods established under this Part, are to be
determined in each case by the corporation in its absolute discretion.

(5) The corporation is to have regard to opportunity cost prices it has
charged, or may in the future charge, in setting prices generally under pricing
methods established under this Part.

Commercial viability arrangements

74. (1) Subject to this regulation, the corporation may require a user to be
made subject to commercial viability arrangements.

(2) If the corporation, after an assessment under regulation 33 of an
application, determines that any necessary system reinforcement or user specific
reinforcement is for any reason not commercially viable, the corporation may
request the user to amend its application to include a commercial viability
arrangement acceptable to the corporation which, without limitation, may
require the user to do any or all of the following —

(a) to pay a surcharge;

(b)  to make a minimum payment in respect of a period;
(¢)  to take a minimum quantity of gas in a period; or
(d) to make a capital contribution.

(3) A commercial viability arrangement cannot impose any requirement in
excess of what is necessary to make the relevant system reinforcement or user
specific reinforcement commercially viable.

Prices to be take-or-pay

75. The demand price and the service price are to be payable even if for any
reason (including the operation of force majeure on the corporation or the user)
the user wholly or partly does not utilize gas distribution capacity.
Redetermination of prices

76. (1) Subject to this regulation, the pricing methods are to provide for the
annual redetermination of prices.
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(2) The pricing methods may provide for the first redetermination of prices
to be undertaken with effect from 08:00 hours on 1 July 1997.

(3) A redetermination of prices is to take into account that part (if any) of
any surplus or shortfall of actual recovery in the period since the previous
redetermination, compared with the pricing methods’ objectives, which is
attributable to differences between forecast demand and actual demand for gas
distribution capacity.

(4) Forthe purposes of a redetermination of prices, the costs of maintaining
and providing that part of gas distribution capacity which relates to the high
pressure system are to be estimated having regard to the corporation’s forecast
annual budget.

(5) For the purposes of a redetermination of prices, the corporation’s
investment in the high pressure system is to be determined under regulation 77.

(6) The pricing methods are to encourage the corporation to operate and
maintain the high pressure system in a financially efficient manner, consistent
with its duties an(f obligations under the Act, these regulations, any law and
grants of access.

(7)  The pricing methods are to include as an objective of a redetermination
of prices the sharing between the corporation and users of any financial benefits
which result from an improvement in the financial efficiency of the operation
and maintenance of the high pressure system since the last determination or
redetermination of prices.

Investment in the high pressure system
77. (1) As at 00:00 hours on 1 July 1996 —

(a) the value of the corporation’s sigstem investment is by force of this
regulation to be taken to have been $47 290 000.00; and

(b)  the value of the corporation’s user specific investment is by force of
this regulation to be taken to have been $3 261 000.00.

(2) For the purposes of any redetermination of prices under regulation 76,
the value of the system investment is the amount determined by adding —

(a) the most recently determined value of the system investment (which
for the first redetermination of prices under regulation 76 is the
amount specified in subregulation (1) (a), and for each subsequent
redetermination is to be the amount determined as at the date of
the last redetermination of prices by a previous application of this
subregulation); and

(b)  the actual capital investment made by the corporation in all system
reinforcements (other than user specific reinforcements) that has
become operational since the last redetermination of prices,

and adjusting the amount obtained to take account of depreciation for gricin
purposes, then subtracting from the adjusted amount the initial value, adjuste

to take account of depreciation for pricing purposes, of any asset that was part
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of, or any component of, the high pressure system (other than a user specific
facility) before being retired from use as part of the high pressure system since
the last redetermination of prices.

(3) Forthe purposes of calculating a price under a redetermination of prices
under regulation 76 (but not for determining the value of the system investment
under subregulation (2)), the corporation may include in the value of the system
investment, the value of capital expenditure which the corporation anticipates
that it will make in all system reinforcements (other than user specific
reinforcements) that will become operational in the period for which the prices
to be redetermined will apply, making allowance for the proportions of that
period in which the system reinforcements are not yet operational.

(4) For the purposes of any redetermination of prices under
regulation 76 —

(a) the value of the user specific investment is to be quantified by
reference to the value attributed to it under subregulation (1) (b);

(b) the cost of any user specific reinforcement is to be added to the
amount quantified under paragraph (a); and

(¢)  the initial value of any user specific facility which is no longer in
use as part of the high pressure system is to be subtracted from the
amount calculated under paragraphs (a) and (b).

Costs of transmission information system recoverable

78. (1) Subject to subregulation (2), and without limiting the generality of
regulation 71, 72 or 77, the corporation may recover from users in relation to
whose distribution outlet point the transmission information system is connected
all capital investment, a reasonable rate of return on that capital investment,
and all other costs, of installing, maintaining and operating the transmission
information system facilities at or related to or connected with distribution outlet
points.

(2) The corporation cannot recover under subregulation (1) any capital
investment, return on capital investment or other costs until at least one shipper
is in a p051t10n to use information from the transmission information system
during the same gas day as the information is, or would be, collected by the
transmission information system.

Prices at multi-user outlet point

79. The service price, obligations under commercial viability arrangements,
and benefits of opportunity cost prices, of all users entitled to take delivery of
gas at a multi-user outlet point are to be aggregated and allocated between those
users in proportion to their respective contracted peak rates at that multi-user
outlet point.
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PART 6 — TECHNICAL AND OPERATIONAL MATTERS

Division 6.1 — Outlet meter sets and
distribution metering equipment

Installation, operation and maintenance of outlet meter sets

80. (1) TUnless a user and the corporation agree in writing to the contrary,
an outlet meter set is to be installed, operated and maintained by the
corporation, immediately upstream of each distribution outlet point.

(2) The corporation may from time to time modify any outlet meter set.

(3) = Any costs to the corporation of installing, operating, maintaining and
modifying an outlet meter set are to be met by the user, and may be met
through a service price.

(4) The user must use its reasonable endeavours to cooperate with the
corporation in installin%, operating, maintaining, and modifying the outlet meter
set including, without limitation, providing or procuring access to all land to
which access is required for those purposes or any of them.

(5) Unless the corporation and the user agree in writing to the contrary, the
outlet meter set (but not including the site upon which the facilities are installed
unless that land is already the property of the corporation), and any enclosure
erected for the outlet meter set, is at all times to be and remain the corporation’s
property.

(6) If the corporation and the user agree in writing that the user may
install the outlet meter set, the outlet meter set must —

(a)  be of a standard of manufacture acceptable to the corporation in its
discretion as a reasonable and prudent person; and

(b)  comply with Australian Standard 2885 and any other Australian or
international standard required from time to time by the
corporation.

Installation, operation and maintenance of distribution metering
equipment

81. (1) TUnless a user and the corporation agree in writing to the contrary,
the corporation must —

(a) supply, install, operate and maintain distribution meterin
equipment at an outlet meter set in good working order an
condition to the standard (subject to this Division) of a reasonable
and prudent person; and

(b)  calculate and record the quantity of gas delivered by the corporation
to the user at a distribution outlet point.

(2) If the corporation and the user agree in writing that the user is to
undertake any one or more of the installation, operation or maintenance of the
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distribution metering equipment at an outlet meter set, the distribution
metering equipment is to be installed, operated and maintained in such a
manner that the corporation is able to fulfil its obligations under subregulation
(1) (b) in respect of the distribution outlet point.

Distribution metering equipment

82, Unless the corporation and the user agree in writing to the contrary, the
distribution metering equipment must —

(a) include components for signalling and recording metering pressure
metering temperature, inlet pressure and volumetric flow rate; an

(b) provide signals and include facilities to enable electronic data
collection by the transmission information system and the system
and equipment for collecting, receiving and transferring electronic
signals and data from distribution metering equipment, for the
measurement of gas delivered to the user and for billing.

Use of gas quality data from other locations

83. The corporation may utilize gas quality data from equipment at another
location (which may be anywhere in the gas transmission system or gas
distribution system, upstream or downstream of a user’s distribution outlet point
or sub-network) for the calculation of energy flow rates for a distribution outlet
point, provided that the gas quality data from that equipment is representative
of gas quality at the distribution outlet point.

Metering uncertainty

84. Distribution metering equipment must be designed, adjusted, operated and
maintained so as to achieve the best accuracy of measurement which is, having
regard to the nature and duration of the grant of access and the magnitude of
the user’s contracted peak rate, technically and economically feasible consistent
with the standard of a reasonable and prudent person.

Provision of information to users

85. Subject to the corporation and the user entering into an arrangement
satisfactory to the corporation relating to the recovery of all costs incurred by the
corporation as a reasonable and prudent person in relation to or connected with
the provision of data signals or other signals, the user is entitled to direct or
indirect access to data signals or other signals from the distribution metering
equipment at each of the user’s distribution outlet points.

Accuracy verification, correction of inaccurate measurements, etc.

86. (1) Subject to subregulations (2), (3) and (4), unless a user and the
corporation agree in writing to the contrary, the corporation must, after
consultation with the user, and having regard to —

(a) what is technically and economically feasible consistent with
relevant gas industry practices;
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(b)  the nature and duration of the user’s grant of access; and
(¢) the magnitude of the user’s contracted peak rate,

from time to time specify as a reasonable and prudent person procedures and
other matters for testing and establishing the calibration accuracy of distribution
metering equipment at each of the user’s distribution outlet points.

(2) The corporation must on any occasion when requested by the user,
verify the accuracy of the distribution metering equipment in accordance with
a procedure to be agreed between the parties.

(3) Each party may have representatives present at the time of any
verification of the accuracy of £stribution metering equipment and the
corporation must give a user notice sufficiently in advance of an intended
verification to enable the user’s representative to be present.

(4) If a verification requested by the user under subregulation (2) reveals
that the accuracy of the distribution metering equipment is within the
established calibration accuracy, the user is to meet both parties’ expenses of the
verification.

Determining trading business’ hourly sub-network outlet quantity

87. The trading business’ hourly sub-network outlet quantity for a
sub-network for a gas hour is by force of this regulation to be taken to have a
value equal to the total energy quantity of gas delivered by the corporation at
the notional gate point for the sub-network in that gas hour minus the sum of
all users’ (other than the trading business’) hourly sub-network outlet quantities
for the sub-network for that gas hour.

Identification of closest physical gate point

88. A user’s grant of access is, for each distribution outlet point at which the
user is entitled to take delivery of gas, to identify the physical gate point in the
sub-network in which that distribution outlet point is located which is closest to
that distribution outlet point.

Standards generally

89. The design, layout, installation, location, operation and maintenance of,
any site for and any work on or connected with, an outlet meter set or any other
facility connected to or associated with, the gas distribution system must
conform to good engineering practice and the standard of a reasonable and
prudent person.
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Division 6.2 — Other technical and operational matters

Corporation to operate and maintain system as reasonable and prudent
person

90. The corporation must operate and maintain the gas distribution system
to the standard of a reasonable and prudent person.

Multi-user allocation agreements

91. (1) TUsers at a multi-user outlet point, and the gas customer of those
users, may enter into a written multi-user allocation agreement dealing with —

(a) the allocation of gas deliveries among the users; and

(b)  the communication to the corporation of the allocations in paragraph

(a).

(2) For each gas hour in respect of which there is no multi-user allocation
agreement or an allocation is not communicated to the corporation for all gas
delivered in the gas hour, the corporation may after consultation with the gas
customer, allocate gas deliveries between some or all of the users as it sees fit.

(8) Subject to regulation 79, allocations of gas deliveries under
subregulation (1) or (2) are to be binding on the users to whom the allocations
are made for all purposes under these regulations and a grant of access.

Applicant must have multi-user allocation agreement or submit to the
corporation’s allocations

92, Before an applicant may receive a grant of access entitling it to take
delivery of gas at a multi-user outlet point, the applicant must either —

(a) enter into an agreement with all users entitled to take delivery of
gas at the multi-user outlet point for the time being, and their gas
customer, which is to take effect as a multi-user allocation
agreement, if the applicant receives the grant of access; or

(b) acknowledge that, if it receives the grant of access, it will be bound
by the corporation’s allocations under regulation 91(2) until it enters
into a multi-user allocation agreement.

Corporation’s allocations may effect curtailment

93. Whenever the corporation is empowered under the regulations or a grant
of access to curtail gas deliveries to any user at a multi-user outlet point it may
in its discretion give effect to that curtailment by making appropriate allocations
of gas deliveries under regulation 91(2), despite any multi-user allocation
agreement, and it may do so without consulting with the gas customer under
regulation 91(2).
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Gas losses and gas consumed by the corporation

94. The corporation may commingle with other gas in the gas distribution
system any gas purchased by the corporation to replace —

(a) gas used by the corporation in its operation of the gas distribution

system; or
(b) as lost from the gas distribution system or otherwise unaccounted
or.
Emergencies

95. (1) Without limiting any other power under the Act, these regulations,
any other law or a grant of access, and despite any other provision of these
regulations or a grant of access, the corporation may in an emergency without
notice to a ﬂ other person do all things which it considers necessary to prevent
injury, death, loss or damage to persons or property and to render the situation
safe, 1nc1ud1ng without limitation entering onto any land or premises, stopping,
dlsconnectlng or reducing any Eas flow, curtailing any delivery of gas, not
delivering any gas into the gas stribution system and giving any reasonable
instructions to users.

(2) The corporation must as soon as practicable after determining that an
emergency exists give written notice of the emergency to all users affected either
by the emergency or by the corporation’s actions in dealing with the emergency,
but a failure to give such written notice does not limit the corporation’s powers
under subregulation (1).

(8)_ The corporation must, as soon as practicable after the emergency has
been dealt with, remove itself and any person, machinery, equipment or thing
under its control from any land or premises into which it entered under
subregulation (1), except to the extent that the person, machinery, equipment or
thing is required to continue dealing with tﬁe emergency or to prevent its
recurrence.

(4) A user must comply with any reasonable instruction (1nc1ud1ng without
limitation any instruction concerning the management of the user’s or its gas
customers’ gas demand and any instruction directed to preservation or
restoration of gas distribution capacity) given to it by the corporation during,
and related to, an emergency, and a user is to be liable to the corporation for any
injury, death, Toss or damage suffered by the corporation by reason of the user’s
failure to comply with such an instruction.
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PART 7 — OTHER ACCESS

Access from systems other than the gas transmission system and access
to medium and low-pressure networks

96. (1) A person seeking a grant of access to gas distribution capacity for the
purposes of —

(a) transporting %1 s which enters the gas distribution system from a
source other than the gas transmission system; or

(b)  transporting gas in a part of the gas distribution system which is
not the high pressure system,

is to apply under these regulations, and the provisions of Parts 1, 2, 3 and 8
apply (with appropriate modifications) to the processing of that application and
t e making of any grant of access.

(2) Subject to this regulation, the provisions of these regulations do not
form part of, or apply in respect of, the terms of a grant of access referred to in
subregulatlon (1).

(3) Before the corporation makes a grant of access referred to in
subregulation (1) the corporation and the applicant are to agree the terms for the
grant of access.

(4) Terms agreed under subregulation (3) —

(a) are to deal with all matters required by the corporation in its
discretion as a reasonable and prudent person in that user’s
circumstances;

(b)  subject to paragraph (c), are as far as is technically and
commercially feasible to follow the terms under these regulations for
access to gas distribution capacity for the purposes of transporting
in the high pressure system gas which enters the gas distrbution
system from the gas transmission system; and

(c) are to preserve the corporation’s ability to correctly meter gas
deliveries and determine prices for all users, are to be consistent
with the safe, reliable and economic operation of the gas distribution
system, and are to avoid injury, death, loss or damage to the
property or person of the corporation or any user, and unreasonable
inconvenience to the corporation or any user.
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PART 8 — MISCELLANEOUS

Notices

97. (1) For the purposes of these regulations and a grant of access, except
where a contrary intention is expressed, a written notice may be communicated
to a person by personal delivery, certified mail or facsimile transmission.

(2) A user must from time to time advise the corporation in writing of an
address located within the State and a facsimile number, and the corporation
must advise the user in writing of its address and facsimile number.

Receipt of notices

98. (1) A reference in these regulations or a grant of access to written notice
before a certain time means that the written notice must be received at the
intended address or facsimile machine by no later than that time.

(2) For the purposes of these regulations or a grant of access, any written
notice sent by facsimile machine is by force of this regulation to be taken to have
been sent and received on the date and at the time printed on a transmission
report produced by the machine from which the facsimile was sent which
indicates that the facsimile was sent in its entirety to the appropriate facsimile
number, unless the recipient notifies the sender within one working day of the
gacsimile being sent that the facsimile was not received in its entirety in legible

orm.

(3) For the purposes of these regulations or a grant of access, a written
notice sent by certified mail is by force of this regulation to be taken to be
received on the earlier of the date of receipt or on the second working day after
the written notice was committed to post.

No common carriage

99. Neither the corporation nor any user is a common carrier of gas
transported through the gas distribution system.

Corporation not a supplier of gas

100. Nothing in the Act, these regulations or any grant of access requires the
corporation to supply gas to a user.

No disclosure of user information

101. Nothing in these regulations is to be taken to require the corporation to
disclose to any person (including the trading business) information 1dentifying
the distribution outlet point at which a user is entitled to take delivery of gas,
the flow rate of gas delivered to a user at any distribution outlet point (either
expressed as an average or as a peak) or the energy value of gas delivered to a
user at any distribution outlet point during any period.
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Prescribed fees

102. (1) Subject to subregulation (2), Schedule 2 sets out the prescribed fee
féorht}:le u;poses of each of the provisions of Schedule 6 to the Act referred to in
chedule 2.

(2) The prescribed fee for the purposes of clause 3 (1) of Schedule 6 to the
Act is to be calculated by applying the hourly rate set out in Schedule 2 to the
number of hours (which may include a part of an hour) of work which the
gistribution business’ personnel or sub-contractors take to prepare the report and

orecast.
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PART 9 — TRANSITIONAL

Pre-scheme distribution metering equipment deemed to comply

103. (1) Any outlet meter set installed and commissioned by or with the
approval of SECWA or the corporation, and any metering arrangement
(including without limitation an internal arrangement) implemented or followed
by, or entered into with, SECWA or the corporation, before 1 January 1997 is by
force of this regulation to be taken to comply with the requirements of Part 6.

(2) The corporation and a user are in respect of any outlet meter set or
metering arrangement to which subregulation (1) applies, by force of this
regulation to be taken to have complied with the requirements of Part 6.

Trading business’ initial grant

104. (1) The trading business is entitled to take delivery of gas at
distribution outlet points in accordance with the terms of a memorandum of
understanding cleargy marked “Memorandum of Understanding for the Trading
Business’ Entitlement to Take Delivery of Gas from the Gas Distribution
System” and signed by the general manager of the distribution business and the
general manager of the trading business before 00:00 hours on 1 January 1997,
which, subject to regulation 105, may be amended from time to time thereafter.

(2) For the purposes of the Act, these regulations or any third person, the
memorandum of understanding is to be taken to have the same effect as if the
trading business were a separate legal entity and a grant of access had been
made to the trading business immediately after the commencement of these
regulations on the terms of the memorandum of understanding.

(3) The memorandum of understanding is to be taken to comply in all
respects with the requirements of these regulations, even though the operational

cf technical circumstances which apply to the trading business’ entitlement to
take delivery of gas require the terms of the memorandum of understanding to
contain provisions which are inconsistent with these regulations or which would
not be contained in a grant of access to a user other than the trading business,
and without limitation, nothing in these regulations prevents the memorandum
of understanding from —

(a) providing, and being amended from time to time to continue to
provide, that the trading business is to have the contracted peak
rate set out in the memorandum of understanding for each
distribution outlet point at which the trading business takes
delivery of gas to deliver to a gas customer at or downstream of the
distribution outlet point, which gas customer is, or is to become
within the following 12 months, a threshold gas customer;

(b)  providing that the trading business at each distribution outlet point
which does not require to have a contracted peak rate set out in the
memorandum of understanding under paragraph (a) above is
entitled to take delivery of gas at a rate that will enable the trading
business to meet its gas customers’ gas demands at or downstream
of that distribution outlet point;
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(¢) identifying the distribution outlet points which do not require to
have a peak contracted rate set out in the memorandum of
understanding under paragraph (a) above, by a generic description
and not a precise description of each distribution outlet point;

(d) providing that the energy price to be paid by the trading business
1s to be based upon the energy value of gas delivered to the trading
business from each sub-network rather than at each distribution
outlet point; and

(e) providing that for the trading business the quantity of gas referred
to in regulation 56 is to be a quantity of gas accumulated across a
sub-network, and not a quantity of gas at a distribution outlet point.

(4) The distribution business is to make available a copy of the
memorandum of understanding (excluding the Appendices which set out the
threshold distribution outlet points, the contracted peak rates, the user specific
facilities and the outlet gas pressures) to any person when requested in writing
by that person under regulation 57(b).

Trading business and new threshold gas customers

105. The trading business can only become entitled to take delivery of gas at
a distribution outlet point at which the trading business was not previously
entitled to take delivery of gas where the gas customer to whom the trading
business is to deliver gas downstream of the distribution outlet point is a
threshold gas customer, under a grant of access obtained as if the trading
business were a new user.
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SCHEDULE 1 — THE GRANT OF ACCESS
[r. 45]

GAS CORPORATION ACT 1994
GAS DISTRIBUTION REGULATIONS 1996

GRANT OF ACCESS

This is a grant of access to gas distribution capacity
by
the GAS CORPORATION trading as ALINTAGAS, a body corporate
constituted by the Gas Corporation Act 1994, of The Quadrant, 1 William
Street, Perth, Western Australia
(“the corporation”)
to

[Insert the name and address of each person who comprises the user].
(“the user”)

This grant of accessisdated . .. .............

Recitals
A The corporation is the operator of the gas distribution system.
B. The user has submitted an application under Part 3 of the regulations

for a grant of access entitling the user to take delivery of gas at the
distribution outlet points set out in Appendix 3.

C. The corporation has accepted the user’s application and by this document
makes a grant of access entitling the user to take delivery of gas at the
distribution outlet points.

D. Under subsection (2) of section 94 of the Act, this grant of access is to be
taken to constitute a contract between the corporation and the user.

Chapter 1 — Interpretation

Interpretation

1. (1) In this grant of access, unless the contrary intention appears —

“Act” means the Gas Corporation Act 1994;
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“direct damage” —

(a) in relation to any person, means loss or damage which is
not indirect damage; and

(b) in relation to the corporation only, means in addition any
liability of the corporation to any user, and any claim,
demand, action and proceeding brought against the
corporation by any user, and any of the corporation’s
costs or expenses in connection with the claim, demand,
action or proceeding;

“distribution outlet point” means a distribution outlet point specified
in Appendix 3;

“guest party” means the party to whom entry is given or for whom
entry is procured under clause 47;

“host party” means the party granting or procuring entry under clause

’

“indirect damage” suffered by a person, means —

(a) any consequential loss or damage however caused,
including without limitation any —

@ loss of (or loss of anticipated) use, production,
revenue, income, profits, business and savings; or

(1) business interruption,

whether or not the consequential loss or damage was
foreseeable; and

(b) any liability of the person to any other person, or any
claim, demand, action or proceeding brought against the
person by any other person, and any costs or expenses in
connection with the claim, demand, action or proceeding,

but in relation to the corporation does not mean loss or damage
referred to in paragraph (b) of the definition of “direct damage”
in this clause;

“outlet meter set” means each outlet meter set specified in Appendix 4;

“prescribed dispute” means a dispute prescribed by regulation 64 as
a dispute over which the referee has exclusive jurisdiction;

“prescribed interest rate”, in respect of a day from which interest is
to be payable, means an annual interest rate which is
3 percentage points higher than the bank bill rate, where the
bank bill rate is —

(a) the quoted rate for Bank Bill Reference Rate (Mid-Rate)
on Telerate page 39373 at or about 10:00 hours (Sydney
time) on that day as being the rate for a one month bill;
or
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(b) if the bank bill rate cannot be determined by the
procedure in paragraph (a) of this definition, a rate
determined by the corporation as a reasonable and
prudent person having regard to comparable indices then
available;

“regulations” means the Gas Distribution Regulations 1996 as in force
at the date of this grant of access, and excludes (unless the
parties agree in writing to the contrary) any subsequent
amendments to those regulations.

(2) Unless the contrary intention appears, any expression defined in the Act
or the regulations has the same meaning when used in this grant of access,
whether that expression is defined in respect of all or part of the regulations.

(83) Unless the contrary intention appears, a reference in this grant of
access to —

(a) a Division, Part or regulation is a reference to a Division, Part
or regulation in the regulations; and

(b) an Appendix or clause is to an Appendix or clause of this grant
of access.

(4) A reference in this grant of access to a regulation or provision forming
part of this grant of access means that the regulation or provision has effect as
if set out in full in this grant of access.

(5) A reference in this grant of access to a particular point on the gas
distribution system is to the point identified as such in this grant of access, or
(if the point is not identified in this grant of access) is a reference to the point
identified as such in the description of the fas distribution system published by
the corporation under clause 3 (2) of Schedule 6 to the Act.

Chapter 2 — The grant of access
The grant of access
2.  The corporation by this instrument agrees that the user is entitled to take
delivery of gas at the distribution outlet points on the terms set out in this grant
of access.
Parties
3. [If necessary, this clause is to set out any terms agreed between the
corporation and the user under regulation 31(h) (v).]

Duration of grant

4. (1) This grant of access has effect on and from 08.00 hourson .. ... ..
and ends at 08.00 hourson . ............

(2) The user has the option to extend this grant of access for the duration
or durations (if any) set out in Appendix 2.
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Contracted peak rates

5. The contracted peak rate for each distribution outlet point is set out in
Appendix 3.

Prices

6. (1) The user is to pay the prices set out in Appendix 1.

(2)  The closest physical gate point for each distribution outlet point is
identified in Appendix 1.

(3)5 The prices set out in Appendix 1 may be varied from time to time under
Part 5.

User’s right to receive gas at distribution outlet points

7. Subject to regulation 56 and to any provision of the regulations or of this
grant of access entitling the corporation to wholly or partly curtail gas deliveries
to the user, the user may at any time at each distribution outlet point take
delivery from the corporation of gas at a rate less than or equal to the user’s
contracted peak rate at the distribution outlet point.

User specific facilities
8. The user specific facilities (including the outlet meter sets) are described in
Appendix 4.

Chapter 3 — Curtailment
Corporation to minimize curtailment
9. The corporation must in its operation and maintenance of the gas
distribution system use reasonable endeavours to minimize the magnitude and
duration of any curtailment of gas deliveries to the user, except where the
curtailment is attributable to the default of a user.
Curtailment
10. The corporation may at any time and from time to time, and (subject to
clause 9) to such an extent and for such duration as it considers a appropriate in

its discretion as a reasonable and prudent person, wholly or partly curtail gas
deliveries to the user at a distribution outlet point —

(a) if the level of gas distribution capacity falls or remains below
that necessary to meet all users’ requirements;

(b) during any emergency or any event of force majeure;

(¢) if the user exceeds its contracted peak rate at the distribution

outlet point;



52

(d) if any requirement of regulation 56(1)(a) and, if applicable,
56(1)(b) is not met in respect of the gas;

(e) if the designated shipper in respect of the gas is not entitled to
have delivered, or fails to have delivered, an equivalent quantity
of gas at a gate point;

® under regulation 67 if applicable;

(g) under regulation 93 if applicable;

(h) under clause 13;

1) under clause 21, if the user is in default under this grant of
access;

6)) if the corporation considers as a reasonable and prudent person

that it would be unsafe or may give rise to an unsafe situation
for the operation of the gas distribution system to deliver gas to
the user at the distribution outlet point; and

(k) if the corporation becomes aware of any non-compliance with the
Gas Standards Regulations 1983 downstream of the distribution
outlet point by the user, the gas customer or any other person
which may give rise to an unsafe situation.

Advance notice of curtailment

11. (1) The corporation must where practicable use reasonable endeavours
to provide the user with reasonable advance written notice of the magnitude,
starting time and the expected duration of an impending curtailment of gas
deliveries to the user.

(2) Any written notice under subclause (1) must give the reasons for the
curtailment.

Mechanism for curtailment

12, (1) The corporation may effect a curtailment of gas deliveries to the user
either physically or by written notice to the user.

(2) A written notice under subclause (1) is to stipulate the duration of the
curtailment, whether the user is entitled to take delivery of gas at the
distribution outlet points specified in the written notice, and, if so, at what rate
or rates.

(83) The user must not take delivery of gas at distribution outlet points
sgeciﬁed in the written notice under subclause (1) at a rate or rates greater than
the rate or rates specified in the written notice.

Curtailment for system reinforcement
13. The corporation may —
(a) at any time by arrangement with the user; or
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(b) at any time at least 90 days after giving the user written notice
under this paragraph,

and subject always to clause 9, wholly or partially curtail gas deliveries to the

user to the extent reasonably necessary to permit the corporation to undertake
any system reinforcement or user specific reinforcement.

Chapter 4 — Invoicing and payment
Monthly invoicing for charges payable in arrears

14. The corporation must, within 10 working days after the end of a month,
provide to the user an invoice or invoices for the month just ended showing —

(a) the gas distribution prices payable under this grant of access for
the month,;
(b) a summary of any metering information used to calculate the

charges in paragraph (a);

(c) all other amounts which under this grant of access are payable
in arrears or refundable for the month;

(d) any outstanding amounts from previous months and the interest
payable on those amounts; an

(e) such other information as the parties may agree.

Payment within 15 working days

15. (1) The user must, within 15 working days after the end of a month, pay
to the corporation in the manner shown on the invoice provided to the user
under clause 14 for that month all amounts shown on the invoice as payable
under this grant of access.

(2) If the user fails to comply with subclause (1) then, without prejudice to
the corporation’s other rights, the user must pay interest on any unpaid amount
calculated daily at the prescribed interest rate from 15 working days after the
end of 11::he month in respect of which the invoice has been provided, until
payment.

Disputed invoices

16. (1) Ifthe user disputes any amount set out in an invoice to be payable,
then the user must under clause 15 pay the undisputed portion (if any) and one
half of the disputed portion of the amount shown on the invoice, and must,
within 15 working days of the end of the month in respect of which the invoice
has been provided, give written notice to the corporation that it disputes the
amount and provicie in that written notice full details of the dispute.

(2) Any amount withheld by the user under this clause but subsequently
found to have been payable is, without prejudice to the corporation’s other rights,
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to attract interest calculated daily at the prescribed interest rate from 15
working days after the end of the month in respect of which the invoice has been
provided, until payment.

(3) Any amount paid by the user under this clause but subsequently found
not to have been payable is, without prejudice to the user’s other rights, to
attract interest calculated daily at the prescribed interest rate from the date the
user paid the amount until the date the corporation repays the amount to the
user.

Correction of payment errors

17. If a party detects any underpayment or overpayment by a party of any
amount, the detecting party must give written notice to the other party of the
underpayment or overpayment, and an adjusting payment is to be made by the
appropriate party within 10 working days of that written notice, which adjusting
payment is, witﬁout prejudice to the parties’ other rights, in the case of an
underpayment to the corporation to attract interest calculated daily at the
prescribed interest rate from the date of underpayment until payment.

Chapter 5 — Default and termination

Default by a party

18. A party is in default under this grant of access in any one or more of the
following circumstances —

(a) if a party makes default in the due and punctual anment, at the
time and in the manner prescribed for payment by this grant of
access, of any amount payable under this grant of access;

(b) if a party makes default in the due and punctual performance or
observance of any of the other covenants, agreements, conditions
or other obligations contained, or implie(i by the operation of law,
in this grant of access;

(c) if —

i) any execution or other process of any court or authority
is 1ssued against or levied upon any material part of the
party’s property or assets;

(i1) a petition or application is presented (and not withdrawn
within 10 working days) or an order is made or a
resolution is passed for the winding up or dissolution
without winding up of the party otherwise than for the
purpose of reconstruction or amalgamation under a
scheme to which the other party has given consent;

(iii) a receiver or receiver and manager of the undertaking or
any material part thereof of the party is appointed;
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(iv) the party proposes to enter or enters into any
arrangement, reconstruction or composition with or for
the benefit of its creditors to which the other party has
not given its consent;

) an administrator of the user is appointed or the board of
directors of the party passes a resolution to the effect of
zhat specified in section 436A(1) of the Corporations

aw;

(vi) the party fails (as defined by section 459F of the
Corporations Law) to comply with a statutory demand;

(vii) a controller (as defined in the Corporations Law) is
appointed in respect of the party or the whole or a
material part of the party’s undertaking, property or
assets;

(viii) application is made to a Court for an order in respect of
the party under section 260 of the Corporations Law; or

(ix) any event referred to in section 459C(2) of the
Corporations Law occurs in respect of the party;
(d) if —
@) there is any adverse change in the business or financial
condition of the party; or
(i1) any event occurs,

which could, in the reasonable opinion of the other party, in any
way jeopardize the ability of the party to meet its obligations to
the other party under this grant of access;

(e) if the party is found to be materially in breach of any warranty
given to the other party, whether in this grant of access, the
application which gave rise to this grant of access, or any
instrument relating to this grant or that application, or if any
statement or representation made by the party in any
instrument described above, is found to be false or misleading in
any material particular;

® if the party is in default under any other grant of access between
the parties; or

(g) where the parties are parties to a transmission contract or
transmission contracts, if a party is in default under any
transmission contract between the parties.

Notice of default

19. Ifa partyisin default under this grant of access, then the other party may
si\%e \{vritten notice by certified mail to the defaulting party specifying the
efault.
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When a party may exercise remedy
20. A party cannot terminate this grant of access under clause 22 —

(a) for a default under clause 18(a), unless it has given a written
notice under clause 19 of that default, and the default has not
been remedied within 3 working days after the other party
receives that written notice; and

(b) for any other default under clause 18, unless it has given a
written notice under clause 19 of that default, and the default
has not been remedied within 7 working days after the other
party receives that written notice.

Curtailment for the user’s default

21. Subject to any terms agreed under regulation 31(h) (v), if the user is in
default under this grant of access, then the corporation may in its sole
discretion wholly or partly curtail gas deliveries to the user at a distribution
outlet point, or reduce or suspend any other service to the user, until such time
as all defaults under clause 18 have been remedied, whether or not those
defaults were the subject of a written notice under clause 19.

Termination

22, Subject to clause 20, if a party is in default under this grant of access then
the other party may in its sole discretion by written notice to the defaulting
party terminate this grant of access.

Saving of the corporation’s other remedies

23. A party’s rights under clause 22 and the corporation’s rights under clause
21 are in addition to any other rights and remedies available to the party,
whether under the regulations or any law, or this grant of access, or in contract,
tort, equity or otherwise.

Effect of termination

24, ((%) Termination of this grant of access by a party under clause 22
or 25(6) —

(a) does not prejudice the rights or remedies accrued to either party
at the date of termination; and

(b) subject to subclause (2), relieves each party of all further
obligations under this grant of access to the other party.

(2) Termination of this grant of access by a party under clause 22 or 25(6)
does not relieve the other party of its obligations —

(a) to pay all amounts outstanding at the time of termination; and
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(b) to pay all amounts which would have become payable under this
grant of access but for its termination.

Chapter 6 — Liability of parties

Force majeure

25. (1) Subject to subclause (2) a party is excused from performance of, and
is not liable for any failure in carrying out, any of its obligations under this
grant of access if it is prevented from doing so by force majeure.

(2) . The occurrence of force majeure does not relieve the user of the
obligation to pay any charge or charges which is specified by the regulations or
this grant of access to be payable despite the operation on the user of force
majeure.

(3) The inability to pay money, however caused, does not constitute force
majeure.

(4) If a party claims the benefit of force majeure, it must —

(a) promptly give written notice to the other party of the occurrence
and circumstances in which the claim arises;

(b) use its best endeavours to remedy the consequences without
delay; and

(c) resume full performance of its obligations under this grant of

access as soon as reasonably practicable.

(8)  Settlement of strikes, lock outs, stoppages and restraints of labour or
other industrial disturbances are entirely within the discretion of the party
claiming the benefit of this clause and the party may refrain from settling
industrial disturbances or may settle them on any terms it considers to be in its
best interests.

(6) If at any time during the duration of this grant of access a party is
validly claiming, and has for a consecutive period 0? at least one year validly
claimed, the benefit under this clause of force majeure in respect of a failure by
the party to substantially comply with its obligations under tﬁis grant of access,
then either party may in its sole discretion by written notice to the other party
terminate this grant of access.

Liability for negligence and default limited to direct damage

26. (1) Ifaparty —

(a) is negligent in any matter relating to or arising out of this grant
of access, then the party; or

(b) defaults in respect of its obligations to the other party under this
grant of access, then (subject to subclause (2)) the party,
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is liable to the other party (including its directors, servants, consultants,
independent contractors and agents) for, and indemnifies the other party
(including its directors, servants, consultants, independent contractors and
agents) against, any direct damage to the other party caused by or arising out
of the negligence or default.

(2) The corporation is not liable to the user for direct damage or indirect
damage caused by or arising out of any curtailment of gas deliveries to the user,
or any non-delivery of gas into the gas distribution system, where that
curtailment or non-delivery is undertaken under the regulations or this grant of
access.

Liability for fraud

27. A party who is fraudulent in respect of its obligations to the other party
under this grant of access is liable to the other party for, and indemnifies the
other party against, any direct damage or indirect damage caused by or arising
out of the fraud.

No liability for indirect damage

28. Except as provided in clause 27, neither party is in any circumstances to
be liable to the other party for any indirect damage, whether arising under a
law, or in contract, tort or equity, or otherwise.

No liability arising out of any approval by the corporation

29. Without limiting the generality of clause 28, the corporation is not, except
as provided in clauses 26 and 27, in any circumstances liable to the user for any
injury, death, loss or damage (including indirect damage), caused by or arising
out of any approval by the corporation of any design, location or construction of,
or proposed operating or maintenance procedures in relation to, any equipment,
apparatus, machine, component, installation, cable, pipe or facility connected to,
or adjacent to and associated with, the gas distribution system.

Saving of contractual payments

30. Nothing in this Chapter limits the liability of either party to make all
payments due under this grant of access.

Each limitation separate

31. Each limitation or exclusion created by this Chapter and each protection
given to the corporation or the user or to their respective directors, servants,
consultants, independent contractors and agents by this Chapter is a separate
limitation, exclusion or protection applying and surviving even if for any reason
any provision of this Chapter is held inapplicable in any circumstances.
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Chapter 7 — Dispute resolution

Parties to attempt to resolve

32. (1) If any dispute arises between the parties, either party may give
written notice to the other party specifying the details of the dispute.

(2) If the dispute remains unresolved for a period of 30 days after the date
on which the written notice was given under subclause (1), authorized officers
of the parties are to meet within 5 working days after the end of that 30 day
period and use their best endeavours to resolve the dispute.

Disposition of unresolved disputes

33. If the dispute remains unresolved for a further 10 working days after the
last date by which the authorized officers must meet under clause 32, then —

(a) if the dispute is a prescribed dispute, it is to be dealt with under
the Gas Referee Regulations 1995; and

(b) if the dispute is not a prescribed dispute, then unless the parties
agree to refer the dispute to the referee under the Gas Referee
Rzgulations 1995, it must be referred to arbitration under clause

Arbitration

34. (1) Where under clause 33(b) the parties must refer a dispute to
arbitration, either party may give written notice to the other party specifying
with reasonable particularity the matter in dispute, and the dispute is by that
written notice by force of this clause referred to arbitration of a single arbitrator
under this clause.

(2) If the parties cannot agree on a person to be arbitrator, either party
may request the President for the time being of the Law Society of Western
Australia to nominate a person to be arbitrator.

(3) In any arbitration —

(a) the proceedings are to be conducted generally under the
Commercial Arbitration Act 1985 as modified by this grant of
access;

(b) a party may be represented by a legal practitioner; and

(c) the proceedings are to be conducted in Perth.

(4) In conducting proceedings the arbitrator is not to be bound by the rules
of evidence.

(8) The arbitrator must not order any of the garties to take any steps to
achieve a settlement of the dispute being arbitrated.
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(6) A party to the arbitration proceedings may —

(a) apply to a Judge for the determination of any question of law
that may arise in the course of the arbitration; or

(b) appeal to a Judge on any question of law arising out of an award
by an arbitrator.

(7) The arbitrator may —

(a) of his or her own motion, but only to the extent reasonably
necessary to facilitate the determination of a dispute presently
before him or her, retain the services of any person suitably
qualified in any field of expertise to advise the arbitrator in
relation to matters within that field of expertise;

(b) award such interest as he or she considers appropriate;

(c) if a party has overpaid another, whether under a mistake of law
or fact, order repayment of the sum overpaid together with
interest; and

(d) rectify any term of this grant of access which is not an essential
term, so as to conform to the true intention of the parties, but
any rectification must comply with the Act, the regulations and
the principles of the general law applicable to the rectification of
contracts.

(8) If the arbitrator retains a person under subclause (7) (a) —

(a) that person may sit with the arbitrator during the hearing of all
evidence relating to the person’s field of expertise and may take
part in the proceedings;

(b) the arbitrator, in making an award, may adopt the opinion of
that person, after first disclosing the opinion to the parties and
receiving the parties’ submissions thereon;

(e) the costs and expenses of that person must be reasonable and
are to be in the arbitrator’s discretion and, without limiting that
discretion, may be dealt with as part of the costs of the
proceedings; and

(d) the duration of retainer of that person must end no later than
the day on which the arbitrator publishes his or her final award
in the proceedings in question.

Dispute not a default
35. Any dispute in good faith being dealt with under this Chapter or under the

Cias Re]{'eree Regulations 1995 does not constitute a default for the purposes of
clause 18.
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Chapter 8 — Gas pressure

Gas pressure

36. The maximum and minimum pressures between which the corporation is
go deliver gas to the user at the distribution outlet points are set out in Appendix

Chapter 9 — Balancing

Corporation to maintain balance

37. The corporation may do all things expected of a reasonable and prudent
erson to maintain a balance between total gas inputs to, and total gas outputs
rom, the gas distribution system.

Chapter 10 — Miscellaneous

The user’s representations and warranties

38. (1) The user, by making the application which gave rise to this grant of
access and by exercising its rights under this grant of access, represents and
warrants to the corporation that —

(a) it has duly complied, and will up to the termination of this grant
of access continuously comply, with all laws relating to
environmental, building, construction, engineering, planning,
health, safety or occupational health and safety matters, with
respect to any of its obligations connected with, arising out of or
in relation to the Act, the regulations or this grant of access;

(b) it has in full force and effect all authorizations, licences, permits,
consents, certificates, authorities and approvals necessary under
all laws to enter into this grant of access, to observe its
obligations under the Act, the regulations and this grant of
access, and to allow those obligations to be enforced,;

(e) its obligations under this grant of access are valid, binding and
enforceable against it;

(d) this grant of access and any transaction under it does not
contravene the user’s constituent documents or any law or any
of its obligations or undertakings by which it or any of its assets
are boung or cause to be exceeded any limitation on its or its
directors’ powers;

(e) its obligations to make payments under this grant of access rank
at least equally with all unsecured and unsubordinated
%ndebtedness of the user except debts mandatorily preferred by
aw;
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neither the user nor any of its related bodies corporate (as
defined in the Corporations Law) is in default under a law
affecting any of them or their respective assets, or any obligation
or undertaking by which it or any of its assets are bound, which
default will, or might reasonably be expected to, materially affect
its ability to perform its obligations under this grant of access;

there is no pending or threatened action or proceeding affecting
the user or any of its related bodies corporate (as defined in the
Corporations Law) or any of their respective assets before a
court, referee, arbitrator or other tribunal which will, or might
reasonably be expected to, materially affect its ability to perform
its obligations under this grant of access;

neither the user nor any of its related bodies corporate (as
defined in the Corporations Law) has immunity from the
jurisdiction of a court or from legal process (whether through
service of notice, attachment before judgment, attachment in aid
of execution, execution or otherwise); and

the user is not an agent or trustee (except if and to the extent
that it is disclosed as such in this grant of access) in relation to
this grant of access or the gas to be delivered or received under
this grant of access.

(2) These representations and warranties are by force of this clause to be
taken to be made on each day on which —

(a)

(b)

the corporation delivers gas to the user at a distribution outlet
point; or

any amount payable by the user to the corporation under this
grant of access is or may be outstanding.

Corporation’s representations and warranties

39. (1)
(a)

(b)

()

The corporation represents and warrants to the user that —

it has duly complied, and will up to the termination of this grant
of access continuously comply, with all laws relating to
environmental, building, construction, engineering, planning,
health, safety or occupational health and safety matters with
respect to any of its obligations connected with, arising out of or
in relation to this grant of access;

it has in full force and effect all authorizations, licences, permits,
consents, certificates, authorities and approvals necessary under
all laws to enter into this grant of access, to observe its
obligations under the Act, the regulations and this grant of
access, and to allow those obligations to be enforced;

it has in full force and effect all materially necessary leases,
licences or easements to construct, operate and maintain the
outlet meter set or stations and all metering and other facilities
fc%r which it is responsible under the regulations and this grant
of access;
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(d) its obligations under this grant of access are valid, binding and
enforceable against it;

(e) neither the corporation nor any of its subsidiaries is in default
under any law affecting any of them or their respective assets,
or any obligation or undertaking by which they or any of their
respective assets are bound, which default will or might
reasonably be expected to materially affect the corporation’s
ability to perform its obligations under this grant of access;

® there is no pending or threatened action or proceeding affecting
the corporation or any of its subsidiaries or any of their
respective assets before a court, referee, arbitrator or other
tribunal which will, or might reasonably be expected to,
materially affect the corporation’s ability to perform its
obligations under this grant of access;

(2) subject to the provisions of the Act, the corporation does not have
immunity from the jurisdiction of a court or from legal process
(whether through service of notice, attachment before judgment,
attachment in aid of execution, execution or otherwise); and

(h) it controls the gas distribution system.

(2) The representations and warranties in this clause are to be taken to be
made on each day on which —

(a) the corporation delivers gas to the user at a distribution outlet
point; or
(b) any moneys payable by the corporation to the user under this

grant of access 1s or may be outstanding.

Corporation may deal with gas

40. The corporation may deal with any gas in the gas distribution system in
any way consistent with its sole title to and possession of the gas, and may
without limitation consume (for any operational or other purpose and before
meeting any obligation to deliver gas to a user under clause 7), compress, clean,
process, odorise and store the gas and commingle the gas with any other gas in
the gas distribution system.

Exclusion of right to use and property rights
41. Nothing in, and nothing done under, this grant of access or the regulations
gives the user any right to use all or any part of, or any legal or equitable right
to or interest in —

(a) any gas in the gas distribution system; or

(b) all or any part of the gas distribution system.
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Records and information

42. Each party must prepare and maintain proper books, accounts, records
and inventories of all matters connected with or relating to this grant of access,
and must retain those books, accounts, records and inventories for at least 2
years.

No waiver

43. No failure or delay by a party in exercising any of its rights under this
grant of access operates as a waiver of the party’s rights or prevents the party
from subsequently enforcing any right or treating any breach by the other party
as a repudiation of this grant of access.

Entire agreement

44. Subject to any provisions of the regulations or this grant of access to the
contrary, this grant of access constitutes the entire agreement between the
parties on the subject matter of this grant of access and supersedes all prior
negotiations, representations and agreements between the parties.

Severability

45. If any provision of this grant of access is held illegal or unenforceable by
any judgment of a referee, court, arbitrator or tribunal having competent
jurisdiction, the judgment does not affect the remaining provisions of this grant
of access unless the remaining provisions of this grant of access would have a
significantly different meaning or effect to their meaning or effect prior to the
rovision being held illegal or unenforceable, in which case this grant of access
1s to be at an end and neither party is to have any further claim against the
other of them except for obligations already accrued due for performance.

Governing law

46. This grant of access is to be construed and interpreted under the law of
the State and the user by making the application which gave rise to this grant
of access and by exercising its rights under this grant of access, and the
corporation by making this grant of access, submit to the exclusive Junsdlctlon
of the courts of the State and the referee.

Entry and inspection

47. (1) Each party must give to, or use its reasonable endeavours to procure
for the other party all reasonable rights of entry —

(a) for the purposes of constructing, installing, operating,
maintaining and verifying the accuracy of any outlet meter set,
other equipment or_ thing (and if the guest party is the
corporation, the gas distribution system);
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(b) to inspect for safety or other reasons the construction,
installation, operation, maintenance and repair of any outlet
meter set, or other equipment or thing (and if the guest party is
the corporation, the gas distribution system); and

(c) for any other purpose connected with or related to the grant of
access.

(2) Any entry under subclause (1) is made in all respects at the expense
and risk of the guest party, who must make good any damage occasioned by or
resulting from the entry.

(3) The guest party must —

(a) when it seeks to exercise a right of entry under this clause, give
reasonable advance notice to the host party specifying the
proposed time and duration of entry; and

(b) take all reasonable steps to ensure that during the entry its
servants, consultants, independent contractors and agents cause
as little inconvenience to the host party as possible and at all
times comply with all reasonable safety standards and other
requirements of the host party.

(4) To the extent that any equipment or thing is located on the premises
of a third person, the parties must use their reasonable endeavours to secure for
either or both of the parties a right of entry to that third person’s premises.

(5) The rights of entry under this clause are in addition to, and do not
derogate from, the corporation’s rights of entry for emergency reasons under
regulation 95.

Ownership, control, maintenance and risk

48. (1) Intheabsence of any agreement between the parties to the contrary,
the corporation is at all times before, during the currency of, and after the expir,
of, any grant of access to be taken to own all user specific facilities, including all
distribution metering equipment and all other plant, equipment, pipelines and
facilities at each outlet meter set.

(2) In the absence of any agreement between the parties to the contrary,
the distribution outlet points mark the boundaries of ownership of all plant,
equipment, pipelines and facilities, and, as between the parties and in the
absence of evidence to the contrary, the user is to be presumed to own any
relevant thing downstream of the distribution outlet points, and the corporation
is to be presumed to own any relevant thing upstream of the distribution outlet
points.

(3) In the absence of any agreement between the parties to the contrary,
the responsibilitf to install, commission, operate and maintain, and the risk in
relation to, all plant, equipment, pipelines and facilities follows ownership.

(4) In this clause, the expressions “upstream” and “downstream” refer
to the flow of gas through the distribution outlet point in question, and not to
the flow of gas through the gas distribution system as a whole.
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Addresses for notices

49. (1) Until further notice, the corporation’s address for written notices is
[set out details of the corporation’s address and facsimile number].

(2) Until further notice, the user’s address for written notices is [set out
details of the user’s address and facsimile number].

Corporation may require security from user

50. (1) The user must immediately provide to the corﬁoratiop details of any
change in its legal status or of any material adverse change in its financial
position.

(2) If at any time the corporation is not satisfied that the user is and will
remain able to meet its obligations under this grant of access the corporation
may as a reasonable and prudent person require the user to provide to the
corporation’s satisfaction security for those obligations.

(8)  Subclause (2) applies separately to and in respect of each person who

constitutes a user, regardless of whether that person’s liability under this grant
of access is joint, several or joint and several.

The Common Seal of the GAS CORPORATION was affixed in the presence of:

.................... , Director.
.................... , Director/Executive Officer
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Appendix 1 — Pricing

USER’S NETWORK PRICES

User’s sub-network:

Sub-network factor:

Closest physical gate point:

Distance between physical gate point and distribution outlet point:
User’s demand price:

User’s energy price:

USER’S SERVICE PRICE:

OPPORTUNITY COST PRICE (IF APPLICABLE):

COMMERCIAL VIABILITY ARRANGEMENTS (IF APPLICABLE):

REDETERMINATION OF PRICES

All the prices set out in paragraphs 1 and 2 are subject to change
according to any redetermination of prices undertaken by the
corporation.
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Appendix 2 — Option[s] to extend grant of access

[Set out each option period (if any).]

Appendix 3 — Contracted distribution outlet points and contracted
peak rates

[The following table is to be expanded as necessary, and repeated for each
contracted distribution outlet point to which this grant of access relates.]

Period Contracted peak
rate
(Gd/h)

[Set out each period to which a particular contracted | ...
peak rate relates, which will be the duration of the
grant of access if there are to be no variations.]

Appendix 4 — User specific facilities

[Describe all user specific facilities, including the outlet meter sets.]

Appendix 5 — Outlet pressures

[To be agreed between the corporation and the user.]
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SCHEDULE 2 — PRESCRIBED FEES

[r. 102]
Provision of Schedule 6 to the Act Prescribed fee
Clause B (1) .o ittt e e $60.00 per hour
Clatse 3 () & vt e $50.00 per copy
Clause 5 (1) () vt vt $50.00 per copy
Clause 5 (3) (8) vt vt it ittt $50.00 per copy
Clause 5(3) (B) vt vttt ittt i $50.00 per copy
Clatse 5 (3) (€) & vt vt it e e e e $50.00 per copy

By His Excellency’s Command,
J. PRITCHARD, Clerk of the Council.
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