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Sentencing Act 1995

Part 1

s. 1

Preliminary

1)

@)

(3)

(1)

Part 1 — Preliminary

Short title
This Act may be cited as the Sentencing Act 1995 .

Commencement

The provisions of this Act come into operation on such day as
is, or days as are respectively, fixed by proclamation *.

Application

Subject to this section, this Act applies to all persons convicted
of an offence whether or not the offence was committed before
this Act comes into operation.

In the case of a person who is a young person as defined in the
Young Offenders Act 1994, subsection (1) is subject to
sections 46 and 46A of the Young Offenders Act 1994,

This Act does not apply to or in respect of a person being
punished —

(@) by the Supreme Court or any other court for or as for
contempt of court;

(b) under section 63 of the District Court of Western
Australia Act 1969, section 29 of the Children’s Court
of Western Australia Act 1988 or section 16 of the
Magistrates Court Act 2004; or

(c) for contempt of a House of Parliament.
[Section 3 amended by No. 59 of 2004 s. 141.]

Terms used

In this Act —
bail means bail under the Bail Act 1982;
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Sentencing Act 1995
Preliminary Part 1

s. 4

breach, in relation to an order made under this Act, means to
contravene any requirement or obligation of the order or any
direction made by the court imposing the order;

CEO (corrections) means the chief executive officer of the
Public Sector agency principally assisting the Minister
administering Part 8 of the Sentence Administration Act 2003 in
its administration;

community based order (“CBO”) means a community based
order made under Part 9;

community corrections centre has the same definition as in the
Sentence Administration Act 2003;

community corrections officer (“CCO”) has the same definition
as in the Sentence Administration Act 2003;

community order means a CBO or an ISO;

community work includes any form of work, service, or activity
approved for the purpose of this definition by the CEO
(corrections);

conditional release order (“CRO”) means a conditional release
order made under Part 7;

conditional suspended imprisonment (“CSI”’) means
conditional suspended imprisonment imposed under Part 12
Division 1;

disqualification order means an order made under Part 15;

intensive supervision order (“ISO”) means an intensive
supervision order made under Part 10;

offence means an offence under a written law;
offender means a person convicted of an offence;

pre-sentence order (“PSO”) means a pre-sentence order made
under Part 3A;

speciality court means a court —
(@) thatis prescribed;
(b) thatis sitting at a place prescribed; and
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Part 1 Preliminary
S.5
(c) thatis dealing with offenders of a class prescribed,
by the regulations and that is constituted by a judicial officer
who is approved by the judicial officer who heads the court so
prescribed,
spent conviction order has the meaning given by section 45(2);
statutory penalty, in relation to an offence, means the penalty
specified by a written law for the offence;
superior court means the Supreme Court or the District Court.
(2) Inthis Act these abbreviations are used:
CBO for community based order;
CCO for community corrections officer;
CRO for conditional release order;
CSI for conditional suspended imprisonment;
DPP for Director of Public Prosecutions of the State;
ISO for intensive supervision order;
PSO for pre-sentence order.
(3) Examples in this Act are provided to assist understanding and

do not form part of the Act.
[Section 4 amended by No. 50 of 2003 s. 4, 14, 23 and 29(3);
No. 84 of 2004 s. 65; No. 27 of 2004 s. 6(1) and (2); No. 65 of
2006 s. 45.]

5. Civil liability not affected
This Act (other than section 115) does not affect any civil
liability incurred in respect of an act or omission that constitutes
an offence.
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General matters Part 2
Sentencing principles Division 1
S.6

1)
@)

3)

(4)

()

(6)

Part 2 — General matters

Division 1 — Sentencing principles

Principles of sentencing

A sentence imposed on an offender must be commensurate with
the seriousness of the offence.

The seriousness of an offence must be determined by taking into
account —

(a)
(b)

(©
(d)

the statutory penalty for the offence;

the circumstances of the commission of the offence,
including the vulnerability of any victim of the offence;

any aggravating factors; and
any mitigating factors.

Subsection (1) does not prevent the reduction of a sentence
because of —

(a)
(b)

any mitigating factors; or
any rule of law as to the totality of sentences.

A court must not impose a sentence of imprisonment on an
offender unless it decides that —

(@)
(b)

the seriousness of the offence is such that only
imprisonment can be justified; or

the protection of the community requires it.

A court sentencing an offender must take into account any
relevant guidelines in a guideline judgment given under
section 143.

For the purpose of subsection (4), an order under section 58 that
a person be imprisoned is not a sentence of imprisonment.

[Section 6 amended by No. 23 of 2001 s. 12.]
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Part 2

General matters

Division 1 Sentencing principles

S. 7

1)

(2)

(3)

(1)

(@)

3)

(32)

Aggravating factors

Aggravating factors are factors which, in the court’s opinion,
increase the culpability of the offender.

An offence is not aggravated by the fact that —
(@) the offender pleaded not guilty to it;
(b) the offender has a criminal record; or

(c) aprevious sentence has not achieved the purpose for
which it was imposed.

If the statutory penalty for an offence is greater if the offence is
committed in certain circumstances than if it is committed
without the existence of those circumstances, then —

(@) an offender is not liable to the greater statutory penalty
unless he or she has been charged and convicted of
committing the offence in those circumstances; and

(b) whether or not the offender was so charged, the
existence of those circumstances may be taken into
account as aggravating factors.

Mitigating factors

Mitigating factors are factors which, in the court’s opinion,
decrease the culpability of the offender or decrease the extent to
which the offender should be punished.

A plea of guilty by an offender is a mitigating factor and the
earlier in proceedings that it is made, or indication is given that
it will be made, the greater the mitigation.

The fact that criminal property confiscation has occurred or may
occur is not a mitigating factor.

However, except in the case of derived property, facilitation by
the offender of criminal property confiscation is a mitigating
factor.
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General matters Part 2
Miscellaneous Division 2
s.9

(4)

()

(6)

(1)

(@)

If because of a mitigating factor a court reduces the sentence it
would otherwise have imposed on an offender, the court must
state that fact in open court.

If because an offender undertakes to assist law enforcement
authorities a court reduces the sentence it would otherwise have
imposed on the offender, the court must state that fact and the
extent of the reduction in open court.

In this section —

criminal property confiscation means —

(@) confiscation of derived property or any other property
under section 6, 7 or 8 of the Criminal Property
Confiscation Act 2000; or

(b) confiscation or forfeiture to the State of derived property
under any other written law;

derived property means property derived or realised, directly or
indirectly, by the offender, or that is subject to the effective
control of the offender, as a result of the commission of the
offence.

[Section 8 amended by No. 29 of 1998 s. 15; No. 26 of 2004
s. 7; No. 41 of 2006 s. 71(1) and 79.]

Division 2 — Miscellaneous

Statutory penalty: effect of

Part 5 applies to and in respect of the statutory penalty for an
offence.

If the statutory penalty for an offence is a fine of a particular
amount or a particular term of imprisonment, then that penalty
is the maximum penalty that may be imposed for that offence
and, unless the statutory penalty —

(@) isamandatory penalty; or
(b) includes a minimum penalty,
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Part 2

General matters

Division 2 Miscellaneous

s. 10

3)

[(4)
()

(6)

()

(8)

©)

a lesser penalty of the same kind may be imposed.

If the statutory penalty for an offence specifies a minimum and
a maximum penalty, the penalty to be imposed for the offence
must be at least that minimum and not more than that
maximum.

deleted]

The fact that a court is required to impose a mandatory penalty
or a minimum penalty does not prevent it from —

(&) making a spent conviction order under Part 5 if the
sentencing option imposed by the court is one referred to
in paragraphs (a) to (d) of section 39(2); or

(b) making an order under Part 15, 16 or 17.

If the statutory penalty for an offence specifies more than one
penalty, the use of the word “and” between the penalties means
that the penalties may be imposed alternatively or cumulatively.

If the statutory penalty for an offence specifies a daily penalty,
that penalty may be imposed for each day or part of a day
during which the offence continues, in addition to any other
penalty that may be imposed for the offence.

In this section a reference to a mandatory penalty is a reference
to a penalty that must be imposed, whether the expression
“mandatory penalty” or a like expression is used.

In this section a reference to a minimum penalty is a reference
to a penalty expressed to be a minimum penalty, whether by use
of the expression “minimum penalty” or “not less than” or
another like expression.

[Section 9 amended by No. 50 of 2003 s. 9; No. 8 of 2009
s. 115(2).]
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General matters Part 2
Miscellaneous Division 2
s. 10

10.

11.

12.

1)

(@)

(3)

(4)

Effect of change of statutory penalty

If the statutory penalty for an offence changes between the time
when the offender committed it and the time when the offender
is sentenced for it, the lesser statutory penalty applies for the
purposes of sentencing the offender.

Person not to be sentenced twice on same evidence

If the evidence necessary to establish the commission by a
person of an offence under the law of this State is also the
evidence necessary to establish the commission by that person
of another such offence, the person may be charged and
convicted of each offence but is not to be sentenced for more
than one of the offences.

If the evidence necessary to establish the commission by a
person of an offence under the law of this State is also the
evidence necessary to establish the commission by that person
of an offence under the law of the Commonwealth, a Territory
or another State, and the person has been sentenced for the
offence under the law of that other place, the person is not to be
sentenced for the offence under the law of this State.

Despite subsections (1) and (2), if an act or omission of an
offender causes the death of another, the offender may be
sentenced for the offence of which he or she is guilty by reason
of causing the death despite the fact that he or she has already
been sentenced for some other offence constituted by that act or
omission.

Nothing in this section affects the operation of section 17
of The Criminal Code.

Common law bonds abolished

The jurisdiction at common law to require an offender to enter
into a bond, a recognisance, or a surety, to be of good behaviour
or to keep the peace, or to appear for sentence when called
upon, is abolished.
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Part 3 Matters preliminary to sentencing
Division 1 Preliminary
s. 13

13.

14,
(1)

@)

3)

Part 3 — Matters preliminary to sentencing
Division 1 — Preliminary
Term used: victim
In this Part —

victim, in relation to an offence, means —

(@) aperson who, or body that, has suffered injury, loss or
damage as a direct result of the offence, whether or not
that injury, loss or damage was reasonably foreseeable
by the offender;

(b) where the offence results in a death, any member of the
immediate family of the deceased.

Division 2 — General

Offender to be present for sentencing

A court is not to sentence an offender unless the offender is
personally present in court or appears before the court by video
link under section 14A.

Despite subsection (1), a court may, in an offender’s absence —
(@) under Part 6 impose no sentence; or
(b) under Part 8 impose a fine,

and, in connection with such a sentence, may also make an
order under Part 15, 16, or 17, or under another written law if
that law does not require the offender to be present when such
an order is made.

Despite subsection (1), a court may sentence an offender in his
or her absence if the offender is in custody and the proceedings,
because of the offender’s conduct, have been directed to
proceed in the offender’s absence.
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Matters preliminary to sentencing Part 3
General Division 2
s. 14A

(4)

()

(6)

14A.
(1)

@)

3)

(4)

Despite subsection (2) or any other law that does not require an
offender to be present when a sentence is imposed, a court may
require an offender to appear personally to be sentenced.

For the purposes of subsections (1) and (4), a court may compel
an offender to appear personally to be sentenced by —

(a) issuing a summons and, if it is not obeyed, a warrant for
the offender’s arrest; or

(b) issuing a warrant for the offender’s arrest.

A summons issued under subsection (5) is to be served by
pre-paid post unless the court directs it be served personally.

[Section 14 amended by No. 48 of 1998 s. 13.]

Court may sentence by video link

A court sentencing an offender may, on its own initiative or on
an application by the prosecutor or the offender, direct that the
offender appear before it by video link from a place in this
State.

The court shall not make a direction under subsection (1) unless
it is satisfied that —

(@) the video link is available or can reasonably be made
available; and

(b) the direction is in the interests of justice.

The place where an offender attends for sentencing by video
link is taken to be part of the court for the purposes of the
sentencing.

In this section —

video link means facilities (including closed circuit television)
that enable, at the same time, a court at one place to see and hear
a person at another place and vice versa.

[Section 14A inserted by No. 48 of 1998 s. 14.]
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Part 3 Matters preliminary to sentencing
Division 2 General
s. 15

[Section 14A. Modifications to be applied in order to give effect
to Cross-border Justice Act 2008: section altered 1 Nov 2009.
See endnote 1M.]

15. Court may inform itself as it thinks fit

To decide on the proper sentence to be imposed, or on imposing
an order in addition to sentence, a court sentencing an offender
may inform itself in any way it thinks fit.

16. Court may adjourn sentencing

(1) A court may adjourn the sentencing of an offender —

(@) to obtain information about the offence, the offender or
avictim;

(b) toallow a pre-sentence report to be prepared for the
court under Division 3;

(c) toenable a victim impact statement to be given to the
court under Division 4;

(d) toallow a mediation report to be prepared for the court
under Division 5;

(e) toallow a list of pending charges to be prepared under
Division 6;

(f) for the making or determination of an application under
a written law for the confiscation or forfeiture to the
State (otherwise than under the Criminal Property
Confiscation Act 2000) of property legitimately owned
by the offender and used in, or in connection with, the
commission of the offence; or

(g) for any other reason the court thinks is proper.

(2) The sentencing of an offender must not be adjourned for more
than 6 months after the offender is convicted.

(3) Subsection (2) does not prevent a court sentencing an offender
more than 6 months after the offender is convicted.
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Matters preliminary to sentencing Part 3
Information about the offender Division 3
s. 17

17.
(1)

(2)

3)

18.

[19.

20.
(1)

(@)

[Section 16 amended by No. 26 of 2004 s. 8; No. 41 of 2006
s. 71(2).]

Court’s powers on adjourning

A court’s power to adjourn the sentencing of an offender may
be exercised from time to time.

If a court adjourns the sentencing of an offender, it must —

(@ fix, or indicate by reference to a fact or event, the time;
and

(b) fix the place,
at which the sentence will be imposed.

If a court adjourns the sentencing of an offender, it may grant
the offender bail.

Committal for sentence

This Act does not affect any right or duty of a court of summary
jurisdiction to commit an offender to another court for sentence.

[Section 18 amended by No. 59 of 2004 s. 141.]
Deleted by No. 29 of 1998 s. 18.]

Division 3 — Information about the offender

Pre-sentence report: court may order

If a court considers it would be assisted in sentencing an
offender by a pre-sentence report about the offender, it may
order one.

A court committing an offender to another court for sentence
may if it thinks fit order a pre-sentence report for the assistance
of that other court.
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Part 3

Matters preliminary to sentencing

Division 3 Information about the offender

s. 21

(22)

3)

21.
(1)

@)

(2a)

(3)

22.
(1)

A court considering imposing a PSO must order a pre-sentence
report about (among any other things) the offender’s suitability
to be the subject of a PSO.

A court considering imposing an 1ISO must order a pre-sentence
report about (among any other things) the offender’s suitability
for such a sentence.

[Section 20 amended by No. 29 of 1998 s. 18; No. 50 of 2003
s.5.]

Pre-sentence report: content

When ordering a pre-sentence report a court may give
instructions as to the issues to be addressed by the report.

In the absence of specific instructions from the court that
ordered it, a pre-sentence report is to set out matters about the
offender that are, by reason of this Act or sentencing practice,
relevant to sentencing the offender or to the making of a
reparation order under Part 16.

If the court gives instructions that it do so, a pre-sentence report
is to set out matters that are relevant to the making of an
offender reporting order under section 13 of the Community
Protection (Offender Reporting) Act 2004 in respect of the
offender.

A pre-sentence report may include reports as to the physical or
mental condition of the offender, whether or not the court has
asked for them.

[Section 21 amended by No. 72 of 2004 s. 116(2).]
Pre-sentence report: preparation

The CEO (corrections) is to ensure that pre-sentence reports are
made —

(@) by appropriately qualified people; and
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Matters preliminary to sentencing Part 3
Information about the offender Division 3
s.23

(b) assoon as practicable and in any event within 21 days
after being ordered.

(2) A pre-sentence report may be made by more than one person.
(3) A pre-sentence report may be made in writing or orally.

(4) A written pre-sentence report must not be given to anyone other
than the court by or for which it was ordered and the
CEO (corrections).

(4a) The CEO (corrections) may use the information in a
pre-sentence report to assist with the management of the
convicted or sentenced offender to whom the report relates.

(5) A court may make a pre-sentence report available to the
prosecutor and to the offender, on such conditions as it thinks
fit.

[Section 22 amended by No. 65 of 2006 s. 46 and 49.]

23. Information about an offender’s time in custody

(1) When an offender is being sentenced for an offence the
prosecutor must inform the court of the period, if any, that the
offender has already spent in custody in relation to that offence
and for no other reason.

(2) If when an offender is being sentenced, he or she is already
serving or sentenced to serve a term or terms of imprisonment,
the prosecutor must inform the court of the date when the
offender will be eligible to be released and whether the release
will be on parole or not.

(3) For the purposes of subsection (2) the date when an offender
will be eligible to be released is to be determined without regard
to the fact that an offender may be released under a re-entry
release order made under the Sentence Administration Act 2003.

(4) The CEO (corrections), on the request of a prosecutor, must
give the prosecutor the information necessary for the purposes
of subsections (1) and (2).
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Part 3

Matters preliminary to sentencing

Division 4 Information about victims etc.

s. 24

24,
(1)

(2)

25.
(1)

(@)

(3)

26.
(1)

(@)

[Section 23 amended by No. 50 of 2003 s. 29(3); No. 65 of 2006
s.49.]

Division 4 — Information about victims etc.

Victim impact statement

A victim, or a person who may do so under subsection (2), may
give a victim impact statement to a court to assist the court in
determining the proper sentence for the offender.

If because of age, disability or any other reason a victim is
personally incapable of giving a victim impact statement,
another person may give it on the victim’s behalf if the court is
satisfied that it is appropriate for that other person to do so.

Victim impact statement: content

A victim impact statement is a written or oral statement that —

(@) gives particulars of any injury, loss, or damage suffered
by the victim as a direct result of the offence; and

(b) describes the effects on the victim of the commission of
the offence.

A victim impact statement is not to address the way in which or
the extent to which the offender ought to be sentenced.

A victim impact statement may be accompanied by a report by
any person who has treated the victim in connection with the
effects on the victim of the commission of the offence.

Victim impact statement: use in court

A court may make a written victim impact statement available
to the prosecutor and to the offender, on such conditions as it
thinks fit.

A court may rule as inadmissible the whole or any part of a
victim impact statement.
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Matters preliminary to sentencing Part 3
Mediation Division 5
s. 27

Division 5 — Mediation

27. Mediation report: court may order and receive

(1) If acourt considers it would be assisted in sentencing an
offender by a mediation report, it may order one.

(2) A court committing an offender to another court for sentence
may if it thinks fit order a mediation report for the assistance of
that other court.

(3) Whether or not a mediation report has been ordered, a mediator
may give one to the sentencing court.

28. Mediation report: content

(1) A mediation report is a written or oral report by a mediator
about any mediation or attempted mediation between the
offender and a victim.

(2) In particular, a mediation report is to report —

(@) on the attitude of the offender to the victim and to the
effects on the victim of the commission of the offence;
and

(b) any agreement between the offender and the victim as to
actions to be taken by the offender by way of reparation.

29. Mediation report: preparation
The CEO (corrections) is to ensure that —

(@) appropriate people are appointed to be mediators; and

(b) any mediation between offenders and victims occurs,
and a report is made, as soon as practicable after a
mediation report is ordered.

[Section 29 amended by No. 65 of 2006 s. 49.]
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Part 3

Matters preliminary to sentencing

Division 6 Other pending charges

s. 30

30.
(1)

@)

31.

32.
(1)

(@)

3)

(4)

33.
(1)

Mediation report: use in court

A court may make a mediation report available to the prosecutor
and to the offender, on such conditions as it thinks fit.

A court may rule as inadmissible the whole or any part of a
mediation report.

Division 6 — Other pending charges

Term used: pending charge
In this Division —

pending charge means a charge, in a court of summary
jurisdiction of an offence (whether indictable or simple) for
which no sentence has been imposed.

[Section 31 amended by No. 59 of 2004 s. 141.]

Pending charges: offender may request court to deal with

An offender who is to be sentenced by a superior court for an
offence (in this Division referred to as the original offence)
may request the court to also deal with any pending charges
against him or her.

On such a request being made, a list of pending charges against
the offender is to be prepared and served in accordance with
rules of court.

The list must not include any indictable offence that the superior
court would not have jurisdiction to deal with, even with the
consent or at the election of the offender or the prosecutor.

For the purposes of this section a superior court is to be taken to
have jurisdiction to deal with simple offences.

Pending charges: court may deal with

When a list of pending charges has been prepared and served,
the superior court must ask the offender —
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Matters preliminary to sentencing Part 3
Other pending charges Division 6
s. 33

@)

3)

(4)

()

(@) to plead to any of the pending charges listed which the
offender has not previously been convicted of; and

(b) tosay if he or she wants the superior court to also pass
sentence for each of those pending charges that he or she
is convicted of.

If the State consents and the superior court considers that it is
just to do so, it may, in addition to sentencing the offender for
the original offence, also sentence the offender for each of the
pending charges the offender is convicted of and wants dealt
with.

A sentence imposed by a superior court on a person for a
pending charge is to be taken, for the purposes of an appeal
against sentence, as being a sentence imposed following
conviction on indictment.

A pending charge that was not dealt with by the superior court
may be dealt with by the court before which it was pending.

If an offender pleaded guilty before the superior court to a
pending charge but it was not dealt with by that court, the plea
is not admissible in any proceedings for that charge.

[Section 33 amended by No. 41 of 2006 s. 79.]
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Part 3A Pre-sentence order
Division 1 General
s. 33A

33A.
(1)

(2)

(2a)

Part 3A — Pre-sentence order
[Heading inserted by No. 50 of 2003 s. 6.]

Division 1 — General
[Heading inserted by No. 50 of 2003 s. 6.]

When PSO may be made

In this section —
excluded offence means —

(@) an offence the statutory penalty for which is or includes
mandatory imprisonment; or

(b) an offence under section 79 of the Prisons Act 1981;

imprisonable offence means an offence the statutory penalty for
which is or includes imprisonment.

This section applies if a court is sentencing an offender for one
or more imprisonable offences, none of which is an excluded
offence, at a time when the offender is neither serving nor is
liable to serve a term of imprisonment for another offence.

This section does not apply if a court is sentencing an offender
for one or more offences that were committed —
(@ while the offender was subject to —

(i) aparole order, home detention order, or work
release order, made under the Sentence
Administration Act 1995; or

(i) aparole order, or re-entry release order, made
under the Sentence Administration Act 2003,

for another offence; or

(b)  during the suspension period of a suspended term of
imprisonment imposed for another offence.
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3)

(4)

(5)

(6)

()

33B.
(1)

If this section applies, the court may make a PSO in respect of
the offender if it considers —

(a) that the seriousness of the imprisonable offence or
offences warrants the imposition of a term of
imprisonment under Part 13;

(b) that a PSO would allow the offender to address his or
her criminal behaviour and any factors which
contributed to the behaviour; and

(c) that if the offender were to comply with a PSO the court
might not impose a term of imprisonment under Part 13
for the offence or offences.

If the court makes a PSO in respect of an offender in respect of
an imprisonable offence, the PSO applies in respect of any other
offence for which the court is sentencing the offender, whether
an imprisonable offence or not.

A court must not make a PSO in respect of an offender unless it
has received a pre-sentence report about the offender.

If a pre-sentence report says that the offender is suitable to be
the subject of a PSO, but the court decides not to make a PSO in
respect of the offender, the court must give written reasons for
its decision.

In subsection (6) —

written reasons includes reasons given orally and subsequently
transcribed.

[Section 33A inserted by No. 50 of 2003 s. 6; amended by
No. 41 of 2006 s. 72.]

PSO: nature

A PSO is an order that —

(@) the offender must appear before the court at the time and
place specified in the PSO (the sentencing day) to be
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sentenced for the offence or offences to which the PSO
applies; and
(b)  while the PSO is in force the offender must comply
with —
(i) the standard obligations in section 33D; and
(i) such of the primary requirements in section 33E
as the court imposes.
(2) The sentencing day must not be more than 2 years after the date
on which the PSO is made.
(3) APSO—

33C.
(1)

(@)

3)

(4)

(@ comes into force on the day it is made; and

(b) ceases to be in force on the sentencing day or when a
court cancels it, whichever happens first.

[Section 33B inserted by No. 50 of 2003 s. 6.]
Making a PSO

If a court makes a PSO in respect of an offender, the court must
adjourn the sentencing of the offender to the sentencing day.

When adjourning the sentencing under subsection (1) the court
may also order that the offender reappear before the court prior
to the sentencing day —

(@) atatime and place fixed by the court; or
(b) if and when summonsed by the court,

so that the court can ascertain whether the offender is
complying with the PSO.

An order may be made under subsection (2) on any
reappearance of the offender pursuant to a previous order made
under subsection (2).

If an offender does not reappear before a court at the time and
place fixed or in response to a summons issued by the court, the
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()
(6)

33D.

33E.

court may issue a warrant to have the offender arrested and
brought before the court.

On the reappearance of an offender, section 33N applies.

If a court makes a PSO in respect of an offender, it may grant
the offender bail.

[Section 33C inserted by No. 50 of 2003 s. 6.]

PSO: standard obligations

The standard obligations of a PSO are that the offender —

(@) must report to a community corrections centre within
72 hours after being released by the court, or as
otherwise ordered by a speciality court or a CCO;

(b) must notify a CCO of any change of address or place of
employment within 2 clear working days after the
change, or as otherwise ordered by a speciality court;

(c) must not leave Western Australia except with, and in
accordance with, the permission of a speciality court or
the CEO (corrections); and

(d) must comply with section 76 of the Sentence
Administration Act 2003.

[Section 33D inserted by No. 50 of 2003 s. 6; amended by
No. 65 of 2006 s. 49.]

[Section 33D. Modifications to be applied in order to give effect
to Cross-border Justice Act 2008: section altered 1 Nov 2009.
See endnote 1M.]

PSO: primary requirements
Every PSO must contain at least one of these primary
requirements —
(@) asupervision requirement under section 33F;
(b) aprogramme requirement under section 33G;
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33F.
(1)

(@)

(3)

(4)

()

(6)

(c) acurfew requirement under section 33H.
[Section 33E inserted by No. 50 of 2003 s. 6.]

Supervision requirement

The purpose of a supervision requirement is to allow for the
offender to be regularly monitored in the community, and to
receive regular counselling, in a way and to an extent decided
by a CCO, for the purpose of either or both —

(@) rehabilitating the offender;

(b) ensuring the offender complies with any direction given
by the court when imposing the requirement.

The supervision requirement is a requirement that the offender
must contact a CCO, or receive visits from a CCO, as ordered
by a CCO.

When imposing a supervision requirement, a court may give
any directions it decides are necessary to secure the good
behaviour of the offender but the court is not to make a
direction —

(@) the effect of which could be achieved by imposing a
programme requirement; or

(b) that requires the offender to pay compensation or make
restitution to any person or to perform any community
or other work.

Unless a CCO orders otherwise, an offender subject to a
supervision requirement must contact a CCO at least once in
any period of 8 weeks.

If an offender does not comply with subsection (4), he or she is
to be taken to have breached the supervision requirement.

A supervision requirement ceases to be in force when the PSO
ceases to be in force.

[Section 33F inserted by No. 50 of 2003 s. 6.]
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33G.
(1)

@)

3)

(4)

()

Programme requirement

The purpose of a programme requirement is —

(@) toallow for any personal factors which contributed to
the offender’s criminal behaviour to be assessed; and

(b) to provide an opportunity for the offender to recognise,
to take steps to control and, if necessary, to receive
appropriate treatment for those factors.

The programme requirement is a requirement that the offender
must obey the orders of a speciality court or a CCO as to —

(@) undergoing assessment by a medical practitioner, a
psychiatrist, a psychologist or a social worker, or more
than one of them and, if necessary, appropriate
treatment;

(b) undergoing assessment and, if necessary, appropriate
treatment in relation to the abuse of alcohol, drugs or
other substances;

(c) attending educational, vocational, or personal
development programmes or courses;

(d) residing at a specified place for the purposes of any of
the matters in paragraph (a), (b) or (c);

(e) more than one of the above.

A speciality court or a CCO must not order an offender to
undergo treatment of any sort unless a person qualified to
recommend or administer the treatment has recommended that
the offender undergo such treatment.

A person is not to administer treatment of any sort mentioned in
subsection (2) to an offender without the informed consent of
the offender.

The requirements of a programme requirement imposed as part
of a PSO are additional to the requirements of any other
programme requirement applicable to the offender under
another PSO or a community order or a sentence of CSI.
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(6) A programme requirement ceases to be in force when a

(7)

33H.
(1)

(@)

(3)

(4)

speciality court or a CCO gives the offender notice to that
effect, or the PSO ceases to be in force, whichever happens first.

A CCO must not give notice unless satisfied that the offender
has complied with the programme requirement.

[Section 33G inserted by No. 50 of 2003 s. 6; amended by
No. 27 of 2004 s. 6(4).]

Curfew requirement

The purposes of the curfew requirement are —

(@) toallow for the movements of an offender to be
restricted during periods when there is a high risk of the
offender offending; and

(b) to subject the offender to short periods of detention at
the place where the offender lives or at some other
specified place.

The curfew requirement is a requirement that the offender —

(@ must remain at a specified place (the specified place),
for specified periods, subject to subsection (8); and

(b)  must submit to surveillance or monitoring as ordered by
a speciality court or a CCO.

The term of a curfew requirement must be set by the court when
it imposes the requirement; but the requirement must not be
imposed so as to result in a curfew requirement being in force,
whether under a PSO or an ISO or a sentence of CSI, for a
continuous period that exceeds 6 months.

The term of a curfew is concurrent with the term of any other
curfew requirement applicable to the offender under another
PSO or an ISO or a sentence of CSI unless the court orders
otherwise.
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()

(6)

()

(8)

©)

(10)

(11)

At any one time the aggregate of the unexpired terms of curfew
requirements applicable to the offender under PSOs or ISOs or
sentences of CSI must not exceed 6 months.

The court may give directions as to the periods when the
offender ought to be subject to a curfew.

The offender is not to be required by the curfew requirement to
remain at a place for periods that amount to less than 2 or more
than 12 hours in any one day.

The offender may only leave the specified place during a
specified period —
(a) to obtain urgent medical or dental treatment for the
offender;
(b) for the purpose of averting or minimising a serious risk
of death or injury to the offender or to another person;
(c) toobey an order issued under a written law (such as a
summons) requiring the offender’s presence elsewhere;
(d) for a purpose approved of by a CCO; or
(e) onthe order of a CCO.

The curfew requirement ceases to be in force when its term
ends, or when the PSO ceases to be in force, whichever happens
first.

Without limiting the means by which the offender may be kept
under surveillance or monitored, a speciality court or a CCO
may, for the purposes of subsection (2)(b), order an offender —

(@) towear any device; or
(b) to permit the installation of any device or equipment at
the place where the offender resides.

A CCO may give such reasonable directions to the offender as
are necessary for the proper administration of the curfew
requirement.
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(12)  Without limiting subsection (11), if the offender is authorised
under subsection (8) to leave the specified place, a CCO may
give directions as to —

(a)
(b)
(©)
(d)

(€)

when the offender may leave;
the period of the authorised absence;
when the offender must return;

the method of travel to be used by the offender during
the absence; and

the manner in which the offender must report his or her
whereabouts.

(13) To ascertain whether or not the offender is complying with the
curfew requirement, a CCO may, at any time —

(a)
(b)

(©)

enter or telephone the specified place;

enter or telephone the offender’s place of employment
or any other place where the offender is authorised or
required to attend; or

question any person at any place referred to in
paragraph (a) or (b).

(14) A person must not —

(a)
(b)

hinder a person exercising powers under
subsection (13); or

fail to answer a question put pursuant to
subsection (13)(c) or give an answer that the person
knows is false or misleading in a material particular.

Penalty: $2 000 and imprisonment for 12 months.

(15) In this section —

specified means specified by a speciality court or the
CEO (corrections) from time to time.

[Section 33H inserted by No. 50 of 2003 s. 6; amended by
No. 27 of 2004 s. 6(4); No. 65 of 2006 s. 49.]
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33l
(1)

(2)

3)

(4)

(5)

(6)

33J.
(1)

Performance reports
A CCO must give a court a performance report about an
offender who is subject to a PSO —

(@) if required to do so by the court and in the form and at a
forum directed by the speciality court; and

(b) inany event on or before the sentencing day.
A CCO may give a court a performance report at any time if
the CCO considers it appropriate to do so.
A performance report must report —

(@) on the offender’s behaviour while subject to the PSO;
and

(b) if the report is required for a hearing prior to the
sentencing day, on whether the offender is suitable to
continue to be the subject of a PSO.

A performance report may be made —

(@ by more than one person; and

(b) inwriting or orally.

A written performance report must not be given to anyone other
than the court and the CEO (corrections).

A court may make a performance report available to the
prosecutor, the offender or to any other person, on such
conditions as it thinks fit.

[Section 33l inserted by No. 50 of 2003 s. 6; amended by No. 65
of 2006 s. 49.]

Sentencing day: how offender to be dealt with

When an offender appears before the court —
(@) on the sentencing day specified in the PSO; or
(b) asaresult of a warrant issued under subsection (2),

the court is to sentence the offender.
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(2) If an offender does not appear on the sentencing day specified in

33K.
(1)

@)

3)

(4)

33L.
(1)

the PSO, the court may issue a warrant to have the offender
arrested and brought before it.

[Section 33J inserted by No. 50 of 2003 s. 6.]

Sentencing an offender after a PSO
A court sentencing an offender who has been subject to a PSO,
whether on the sentencing day or on a day prior to that day —

() must take into account the offender’s behaviour while
subject to the PSO; and

(b) may use any sentencing option available under Part 5 to
the court in respect of the offence concerned.

For the purposes of subsection (1), the court may adjourn the
sentencing in order to obtain a performance report made under
section 331 or any other information relevant to the offender’s
behaviour while subject to the PSO.

The court referred to in subsection (1) need not be constituted
by the same judicial officer as constituted the court when the
PSO was made.

Nothing in this Part prevents a court from sentencing an
offender who was subject to a PSO more than 2 years after the
PSO was made.

[Section 33K inserted by No. 50 of 2003 s. 6.]

Division 2— Amending and enforcing PSOs
[Heading inserted by No. 50 of 2003 s. 6.]

Term used: requirement

In this Division —

requirement, in relation to a PSO, means the standard
obligations and primary requirements of the PSO and any
direction of the court that imposed the order.
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(2) Section 125(3), with any necessary changes, applies in respect
of references in this Division to the court that made a PSO in the
same way as it applies in Part 18 to the court that imposed an
order.

[Section 33L inserted by No. 50 of 2003 s. 6.]

33M.  Application to amend or cancel

(1) An application to amend or cancel a PSO may be made only by
the offender or a CCO.
(2) The application must be made —
(@ if'the Children’s Court made the PSO, to that court;

(b) if the Magistrates Court made the PSO, to the
Magistrates Court; or

(c) ifasuperior court made the PSO, to that court.

(3) The application must be made in accordance with the
regulations.

(4) Onan application made under this section, section 33N applies.

[Section 33M inserted by No. 50 of 2003 s. 6; amended by
No. 59 of 2004 s. 141.]

33N.  Court may confirm, amend or cancel PSO

(1) If on areappearance ordered under section 33C(2) or compelled
under section 33C(2) or (4) or on an application made under
section 33M, a court is satisfied that the circumstances of the
offender —

(@ were wrongly or inaccurately presented to the court
when it made the PSO; or

(b) have so altered since the court made the PSO that —

(i) the offender will not be able to comply with the
requirements of the PSO; or

(i) itis no longer appropriate for the offender to be
subject to the PSO,
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(2)

(3)

(4)

()

and that it is just to do so, or if the offender requests, the court
may make an order under subsection (2) but otherwise it must
confirm the PSO.

If a court may make an order under this subsection, it may
either —

(@) amend the PSO —

(1) by amending or cancelling the primary
requirements of the PSO or any direction given
by the court that made the PSO;

(i) by adding a primary requirement or giving a
direction that could have been given by the court
that made the PSO;

(iii)  subject to section 33B(2), by changing the
sentencing day; or

(iv) by acombination of those;
or
(b) cancel the PSO and sentence the offender.

A court that under subsection (2)(a) may amend a PSO that
applies to an offender who is subject to one or more curfew
requirements under PSOs or 1SOs of 6 months may, despite
sections 33H(3) and (5), 75(3) and (5) and 84C(3) and (5),
amend any curfew requirement in the PSO by extending its term
by not more than one month at a time or add a curfew
requirement the term of which is not more than one month.

If the court decides to cancel the last remaining requirement of a
PSO, the court must cancel the PSO and sentence the offender.

On a reappearance ordered under section 33C(2) or compelled
under section 33C(2) or (4) or on an application made under
section 33M in respect of a PSO, the court need not be
constituted by the same judicial officer as constituted the court
when the PSO was made.
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330.
(1)

(2)

[Section 33N inserted by No. 50 of 2003 s. 6; amended by
No. 27 of 2004 s. 6(4); No. 65 of 2006 s. 47.]

Re-offending while subject to a PSO

This section applies if —

(@) acourt convicts a person of an offence the statutory
penalty for which is or includes imprisonment; and

(b) the offence was committed while the person was subject
to a PSO made in relation to another offence.

The court —

(@) ifitis the Children’s Court, may deal with the person
under subsection (5) unless the PSO was made by a
superior court in which case it must commit the person
to that court and that court may deal with the person
under subsection (5);

(b) ifitis the Magistrates Court, may deal with the person
under subsection (5) unless the PSO was made —

(i) by the Children’s Court for an indictable offence;
or

(i) by asuperior court,
in which case the court must commit the person to the

court that made the PSO and that court may deal with
the person under subsection (5);

(c) ifitisthe District Court, may deal with the person under
subsection (5) unless the PSO was made by the
Children’s Court or the Supreme Court for an offence
which the District Court would not have jurisdiction to
deal with if it were committed by an adult, in which case
the Court must commit the person to the court that made
the PSO and that court may deal with the person under
subsection (5);

(d) ifitisthe Supreme Court, may deal with the person
under subsection (5).
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(3) A court that under subsection (2) commits a person to another
court must certify that the person has been convicted of an
offence committed while subject to a PSO.

(4) Subsection (2) does not affect the powers of the court that
convicts a person of the offence committed while the person
was subject to a PSO to deal with the person for that offence.

(5) A court that may deal with an offender under this subsection
may —
(@ ifthe PSO is in force —
(1) confirm the PSO;

(i)  amend the PSO in any of the ways described in
section 33N(2)(a); or

(iii)  cancel the PSO and sentence the offender;

(b) if the PSO is not in force and the offender has been
sentenced for the offence or offences to which the PSO
applied, recall the order imposing the sentence and
impose a sentence that takes account of —

(i) the fact that the offender committed an offence
while subject to the PSO; and

(it)  the extent to which the offender has complied
with any orders made under the sentence
imposed for the offence or offences to which the
PSO applied.

[Section 330 inserted by No. 50 of 2003 s. 6; amended by
No. 59 of 2004 s. 141; No. 41 of 2006 s. 73.]

33P. Breach etc. of PSO, powers of CEO (corrections) and court
(1) If—
(@) an offender is subject to a PSO; and

(b) the CEO (corrections), has reasonable grounds to
believe that the offender has been, is, or is likely to be,
in breach of any requirement of the PSO,
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@)
(3)

(4)

the CEO (corrections) may issue a warrant to have the offender
arrested and brought before —

(c) the court that made the PSO, if the Children’s Court or a
superior court made the PSO;

(d) the Magistrates Court, if the PSO was made by that
court.
The warrant must be in the prescribed form.

If the court before which the offender is brought is satisfied that
the offender has been, is, or is likely to be, in breach of any
requirement of the PSO, the court may —

(@ amend the PSO in any of the ways described in
section 33N(2)(a); or

(b) cancel the PSO and sentence the offender,
but otherwise must confirm the PSO.

Proceedings under this section may be dealt with
simultaneously with any proceedings under section 55 of the
Bail Act 1982.

[Section 33P inserted by No. 50 of 2003 s. 6; amended by
No. 59 of 2004 s. 141; No. 65 of 2006 s. 49.]

33Q.  Facilitation of proof
(1) This section applies only in relation to proceedings under this
Part.
(2) A copy of a PSO certified by the court that made it is, in the
absence of evidence to the contrary, evidence of its contents.
(3) A copy of an order amending a PSO certified by the court that
made it is, in the absence of evidence to the contrary, evidence
of its contents.
(4) A certificate of a court under section 330(3) is, in the absence
of evidence to the contrary, evidence of its contents.
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(5) In proceedings before a court under section 33P, evidence of an
alleged breach of a requirement of a PSO may be given by
tendering a certificate signed by the CEO (corrections) stating
the particulars of the alleged breach.

(6) Section 134(6) applies to a certificate referred to in
subsection (5).

[Section 33Q inserted by No. 50 of 2003 s. 6; amended by
No. 65 of 2006 s. 49.]
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34.
(1)

@)

3)

35.
(1)

(@)
(3)

Part 4 — The sentencing process

Explanation of sentence

A court sentencing an offender must, if the offender is
personally present in court or appearing before the court by
video link under section 14A, explain to the offender, in
language likely to be understood —

(@ the effect of; and

(b) the obligations of the offender and the consequences of
not complying with them that result from,

the sentence and any order in addition to the sentence.

If a court sentencing an offender imposes a fixed term (as
defined in section 85), the court is to state in open court the
minimum period that the offender, as a result of the sentence
and the operation of this Act, will serve in custody in respect of
the term or, if more than one term is imposed, in respect of the
aggregate of the terms.

In complying with subsection (2) a court need not take account
of any other sentence of imprisonment imposed previously on
the offender which the offender is serving or has yet to serve.

[Section 34 amended by No. 48 of 1998 s. 15; No. 50 of 2003
s.24.]

Reasons for imprisonment must be given

A court sentencing an offender to a term of imprisonment, or an
aggregate of terms of imprisonment, of 12 months or less

(the term imposed) must give written reasons why no other
available sentencing option was appropriate.

The written reasons are to be kept as records of the court.

Subsection (1) does not apply if —
(@) the term imposed is mandatory under a written law;
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(4)

36.

3r.
(1)

(@)

(3)

(32)

(4)

(b) the aggregate of the term imposed and any other term of
imprisonment that the offender is serving or has yet to
serve is more than 12 months; or

(c) theterm is imposed under section 79 of the
Prisons Act 1981.

In this section —

written reasons includes reasons given orally and subsequently
transcribed.

Issue of warrant of commitment

If a court imprisons an offender and does not suspend the term,
it must issue a warrant of commitment accordingly.

Correction of sentence

If a court sentences an offender in a manner that is not in
accordance with this Act or the written law under which the
offence is committed, the court may recall the order imposing
the sentence and impose a sentence that is.

The powers in subsection (1) may be exercised by a court on its
own initiative or on an application by the offender or the
prosecutor made in accordance with the regulations, but in any
event the court must give all parties the opportunity to be heard.

If a court’s order imposing a sentence contains a clerical
mistake or an error arising from an accidental slip or omission,
the court may correct it at any time on its own initiative without
recalling the order, but the court must ensure that all parties and
relevant authorities are notified of the correction.

A sentence imposed or corrected under this section has effect
from the time at which the recalled or incorrect sentence had
effect, unless the court orders otherwise.

This section does not affect any right of appeal against a
sentence.
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()

37A.

1)

@)

3)

(4)
()

In this section —
sentence includes an order in addition to sentence.

[Section 37 amended by No. 5 of 2008 s. 107.]

Offender who reneges on promise to assist authorities may
be re-sentenced

If—

(@) acourt reduces the sentence it would otherwise have
imposed on an offender for an offence (the full
sentence) because the offender undertakes to assist law
enforcement authorities; and

(b) the offender subsequently fails wholly or partly to fulfil
the undertaking,

the court may recall the order imposing the sentence

(the reduced sentence) and impose a sentence based on the full
sentence but taking into account the extent to which the reduced
sentence has taken effect and the extent to which the offender
has complied with any orders made under it.

The powers in subsection (1) may be exercised by a court only
on an application by the prosecutor made in accordance with the
regulations, but the court must give all parties the opportunity to
be heard.

The powers in subsection (1) may be exercised by a court even
if the reduced sentence has been varied on appeal, and in that
case any sentence imposed must be based on the varied sentence
and the court must take into account the extent to which the
varied sentence has taken effect and the extent to which the
offender has complied with any orders made under it.

A sentence imposed under this section may be appealed.

In this section —
sentence includes an order in addition to sentence.

[Section 37A inserted by No. 29 of 1998 s. 16.]
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38.
(1)

@)

3)

(4)

(5)

(6)

()

(8)

Imprisonment by justices: magistrate to review

If a justice or justices in the Magistrates Court —

(@) sentence an offender to suspended imprisonment or CSI;
or

[(b) deleted]
(c) sentence an offender to a term of imprisonment,

a magistrate must review the sentence within 2 working days
after it is imposed.

The review is to be based on an examination of the court papers
relevant to the offence (or copies or faxes of them) in the
absence of the parties and is not to involve a hearing.

Having reviewed the original sentence, the magistrate may —
(@ confirm the original sentence; or
(b) cancel the original sentence and order the offender to
appear before a magistrate to be sentenced again.

If the original sentence is cancelled the offender must be bailed
or remanded in custody to appear to be sentenced again.

A magistrate sentencing an offender again may sentence the
offender in any manner the magistrate could if he or she had just
convicted the offender of the offence for which the original
sentence was imposed.

In deciding how to deal with an offender when sentencing the
offender again, the magistrate must take into account any time
spent in custody by the offender under the original sentence.

A failure to review the original sentence under this section does
not affect its validity.

The original sentence, if cancelled, may not be appealed against.
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(9) This section does not affect any right of appeal against an
original sentence that is confirmed on review or that is not
reviewed under this section.

(10) This section does not affect any right of appeal against a
sentence imposed under this section by a magistrate.

[Section 38 amended by No. 29 of 1998 s. 18; No. 59 of 2004
s. 141; No. 27 of 2004 s. 6(4).]
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Part 5 — Sentencing options
39. Sentences for a natural person

(1) This section applies to an offender who is a natural person.

(2) Subject to sections 41 to 45, a court sentencing an offender
may —

(@ with or without making a spent conviction order, under
Part 6 impose no sentence and order the release of the
offender;

(b)  with or without making a spent conviction order, under
Part 7 impose a CRO and order the release of the
offender;

(c) with or without making a spent conviction order, under
Part 8 impose a fine and order the release of the offender
(unless an order under section 58 is made);

(d) with or without making a spent conviction order, under
Part 9 impose a CBO and order the release of the
offender;

(e) under Part 10 impose an ISO and order the release of the
offender;

(f)  under Part 11 impose suspended imprisonment and
order the release of the offender;

() under Part 12 impose CSI and order the release of the
offender; or

(h)  under Part 13 impose a term of imprisonment.

(3) A court must not use a sentencing option in subsection (2)
unless satisfied, having regard to Division 1 of Part 2, that it is
not appropriate to use any of the options listed before that
option.

(4) A court must not use more than one of the sentencing options in
subsection (2) when sentencing an offender for an offence
except where section 41 or 42 applies.
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()

(6)

()

(8)

40.
(1)
(2)

(3)

(4)

()

A court that under subsection (2)(a) imposes no sentence is
nevertheless taken to have sentenced the offender.

A court sentencing an offender may also make a disqualification
order under Part 15, and any such order is to be taken as being
part of the sentence.

A court sentencing an offender may also make a reparation
order under Part 16, but any such order is not to be taken as
being part of the sentence.

A court sentencing an offender may also make an order under
Part 17, but any such order is not to be taken as being part of the
sentence.

[Section 39 amended by No. 29 of 1998 s. 18; No. 27 of 2004
S. 6(3).]

Sentences for a body corporate
This section applies to an offender that is a body corporate.
Subject to sections 41 to 44, a court sentencing an offender
may —

(@ under Part 6 impose no sentence; or

(b) under Part 8 impose a fine.
A court must not use the sentencing option in subsection (2)(b)

unless satisfied, having regard to Division 1 of Part 2, that it is
not appropriate to use the option in subsection (2)(a).

A court that under subsection (2)(a) imposes no sentence is
nevertheless taken to have sentenced the offender.

Except where a statutory penalty is expressly provided for a
body corporate, a body corporate that is convicted of an offence
the statutory penalty for which is or includes a fine is liable to a
fine of 5 times the maximum fine that could be imposed on a
natural person convicted of the same offence.
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(52)

(6)

()

41.

1)

@)

(22)

3)

Except where a statutory penalty is expressly provided for a
body corporate, a body corporate that is convicted of an offence
the statutory penalty for which is or includes a minimum fine is
liable to a fine of at least 5 times that minimum fine.

A court sentencing an offender may also make a disqualification
order under section 106, and any such order is to be taken as
being part of the sentence.

A court sentencing an offender may also make a reparation
order under Part 16, but any such order is not to be taken as
being part of the sentence.

[Section 40 amended by No. 2 of 2008 s. 70.]

If statutory penalty is imprisonment only: sentencing
options

This section applies if a court is sentencing an offender for an
offence the statutory penalty for which is such that
imprisonment but not a fine may be imposed.

If the offender is a natural person, the court may —

(@) use any one of the sentencing options in section 39(2);
or

(b) use any one of the sentencing options in section 39(2)
(other than those in paragraphs (a) or (c) of that section)
and in addition fine the offender.

If the statutory penalty for the offence is such that imprisonment
must be imposed, then despite subsection (2) the court must
impose a term of imprisonment in accordance with the statutory
penalty, unless the written law creating the offence provides
otherwise.

If a court imposes a term of imprisonment on an offender that is
not suspended, it may, in addition, impose indefinite
imprisonment under Part 14.
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(4)
()

(6)

42,

1)

(@)

If the offender is a body corporate the court may use any one of
the sentencing options in section 40(2).

If the court is a superior court and decides to fine an offender, it
may impose a fine of any amount.

If the court is a court of summary jurisdiction and decides to
fine an offender, the maximum fine it may impose is to be
worked out as follows:

(@) if the offender is a natural person:

Statutory penalty
(in months)

X 1000

Maximum__fine () =

Statutory penalty

(in months) X 1000

Maximum fine ($) =

(b) if the offender is a body corporate:
Statutory penalty 5000

Maximum fine ($) =
(in months)

Statutory penalty % 5000

Maximum fine ($) = (in months)

[Section 41 amended by No. 50 of 2003 s. 10; No. 59 of 2004
s.141]

If statutory penalty is imprisonment and fine: sentencing
options
This section applies if a court is sentencing an offender for an

offence the statutory penalty for which is such that both
imprisonment and a fine may be imposed.

If the offender is a natural person, the court may —

(@) use any one of the sentencing options in section 39(2);
or

(b) use any one of the sentencing options in section 39(2)
(other than those in paragraphs (a) or (c) of that section)
and in addition fine the offender.
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(22)

(3)

(4)

43.

(1)

(@)

(2a)

If the statutory penalty for the offence is such that both a
minimum fine and imprisonment may be imposed, then despite
subsection (2) the court must impose one or both of the
following —

(@) afine that is at least the minimum fine and not more
than any maximum fine for the offence;

(b) asentencing option in section 39(2) that is listed after
section 39(2)(c),

unless the written law creating the offence provides otherwise.

If a court imposes a term of imprisonment on an offender that is
not suspended, it may, in addition, impose indefinite
imprisonment under Part 14.

If the offender is a body corporate the court may use any one of
the sentencing options in section 40(2).

[Section 42 amended by No. 50 of 2003 s. 11.]

If statutory penalty is imprisonment or fine: sentencing
options

This section applies if a court is sentencing an offender for an
offence the statutory penalty for which is such that either
imprisonment or a fine may be imposed.

If the offender is a natural person the court may use any one of
the sentencing options in section 39(2).

If the statutory penalty for the offence is such that either a
minimum fine or imprisonment may be imposed, then despite
subsection (2) the court must impose one of the following but
not both —

(@) afine that is at least the minimum fine and not more
than any maximum fine for the offence;

(b) asentencing option in section 39(2) that is listed after
section 39(2)(c),
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unless the written law creating the offence provides otherwise.

(3) If acourtimposes a term of imprisonment on an offender that is
not suspended, it may, in addition, impose indefinite
imprisonment under Part 14.

(4) If the offender is a body corporate the court may use any one of
the sentencing options in section 40(2).

[Section 43 amended by No. 50 of 2003 s. 12.]
44, If statutory penalty is fine only: sentencing options

(1) If the statutory penalty for an offence is such that a fine but not
imprisonment may be imposed, a court sentencing an offender
for the offence may —

(@) if the offender is a natural person —
(i) use any one of the sentencing options in
section 39(2)(a), (b) and (c); or
(it)  in the case of an offence prescribed for the
purposes of this section, use any one of the
sentencing options in section 39(2)(a), (b), (c)
and (d);
(b) if the offender is a body corporate, use any one of the
options in section 40(2).

(2) If the statutory penalty for an offence is such that a minimum
fine must be imposed, then despite subsection (1) the court must
impose a fine that is at least the minimum fine and not more
than any maximum fine for the offence, unless the written law
creating the offence provides otherwise.

[Section 44 amended by No. 50 of 2003 s. 13 and 33(2).]
45, Spent conviction order: making and effect of

(1) Under section 39(2), a court sentencing an offender is not to
make a spent conviction order unless —
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(@) it considers that the offender is unlikely to commit such
an offence again; and

(b) having regard to —

(i) the fact that the offence is trivial; or

(if)  the previous good character of the offender,
it considers the offender should be relieved immediately
of the adverse effect that the conviction might have on
the offender.

(2) A spent conviction order in respect of a conviction is an order
that the conviction is a spent conviction for the purposes of the
Spent Convictions Act 1988.

(3) The Spent Convictions Act 1988, other than Part 2, applies to
and in respect of a conviction in respect of which a spent
conviction order has been made.

(4) A spent conviction order is to be taken as part of the sentence
imposed.

(5) A spent conviction order in respect of a conviction does not
affect —

(@) theright or the duty of a court to —

(i) disqualify the offender from holding or obtaining
a driver’s licence under the Road Traffic
Act 1974,

(i)  make any order under this Act or any other
written law on convicting the offender;

(b) the operation of any provision of the Road Traffic
Act 1974, or Part 15, relating to the cancellation of, or
disqualification from holding or obtaining, a driver’s
licence under that Act;

(c) the duty of the offender to comply with the sentence
imposed and with any order of the court in addition to
the sentence;
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(d) the revesting or restitution of any property as a result of
the conviction;

(e) any cancellation or disqualification that occurs by
operation of any written law;

(f) any right of appeal against the conviction or the sentence
imposed.
(6) A spent conviction order in respect of a conviction does not
prevent —

(@) proceedings to enforce, or for a variation or
contravention of, the sentence;

(b) subsequent proceedings against the offender for the
same offence.
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Part 6 — Release of offender without sentence

46. Release without sentence
A court sentencing an offender may impose no sentence if it
considers that —

(@) the circumstances of the offence are trivial or technical;
and

(b) having regard to —

(i) the offender’s character, antecedents, age, health
and mental condition; and

(it)  any other matter that the court thinks is proper to
consider,

that it is not just to impose any other sentencing option.
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47.

48,
(1)

@)

3)

(4)
49.
(1)

(@)

Part 7 — Conditional release order

When CRO may be imposed

A court may sentence an offender under this Part only if the
court considers —

(@) there are reasonable grounds for expecting that the
offender will not re-offend during the term of the CRO;
and

(b) that the offender does not need supervising by a CCO
during the term of the CRO.

CRO: nature of

A CRO is an order —

(@) that if while the order is in force the offender commits
another offence (in this State or elsewhere) the offender
may be sentenced again for the offence to which the
order relates; and

(b) that the offender must comply with any requirement
imposed by the court under section 49.

A CRO ceases to be in force when its term ends or a court
cancels it, whichever happens first.

The term of a CRO must be set by the court but must not be
more than 24 months.

The term of a CRO begins on the day the order is imposed.

CRO: requirements

A court making a CRO may impose any requirements on the
offender it decides are necessary to secure the good behaviour
of the offender.

A requirement imposed by a court must not be such as requires
or would require the offender to be supervised, directed or
instructed by a CCO.
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(3) A court must not impose any requirement that requires the
offender to pay compensation or make restitution to any person;
but that does not prevent a court from making a reparation order
under Part 16.

50. Court may direct offender to re-appear

(1) A court that imposes a CRO may order that the offender

re-appear before the court —

(@) atatime and place fixed by the court; or

(b) if and when summonsed by the court,
so that the court can ascertain whether the offender has
complied with the CRO.

(2) If an offender does not re-appear before a court at the time and
place fixed or in response to a summons issued by the court, the
court may issue a warrant to have the offender arrested and
brought before the court.

(3) If on the re-appearance of an offender the court is satisfied that
the offender has not complied with the CRO, the court may
make an order under section 133.

51. Ensuring compliance with CRO
(1) Toensure —
(@) that an offender does not commit an offence during the
term of a CRO; and
(b) if necessary, that the offender complies with any
requirement imposed by the court,
a court may order that the offender not be released until the
offender or a surety for the offender or both have —
(c) given awritten undertaking to pay the State an amount
of money (set by the court); or
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@)

3)

(4)

(5)

(6)

()

(8)

(d) deposited an amount of money (set by the court) with
the court to be forfeited to the State,

if while the CRO is in force the offender commits an offence or
fails to comply with a requirement of the CRO imposed by the
court.

If an offender refuses to give a written undertaking as required
by the court, the court may impose a fine for the offence instead
of a CRO, despite section 39(3).

A surety for an offender must be approved, and for that purpose
sections 36 to 41 of the Bail Act 1982, with any necessary
changes, apply.

If under subsection (1) a court makes an order requiring there to
be a surety for an offender, and within 7 days after the order is
made a person has not been approved as a surety, the offender is
to be taken before the court.

On the reappearance of an offender under subsection (4) the
court may amend or cancel the order requiring a surety, or
amend the CRO, or cancel the CRO and impose a fine for the
offence despite section 39(3).

If money is deposited with a court by a person under
subsection (1)(d), the person may apply to the court after the
CRO has ceased to be in force for the return of the money.

If the court is satisfied that the offender has not committed an
offence during the term of the CRO and has complied with any
requirements of the CRO, the court must order the return of the
money deposited.

No interest is to be paid by the State on any money deposited
under this section.

[Section 51 amended by No. 41 of 2006 s. 79.]
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52.
(1)

@)

3)

(4)

Enforcing a CRO

Without limiting the operation of section 50, an offender
who —

(@) commits an offence during the term of his or her CRO is
liable to be dealt with under Division 3 of Part 18;

(b) breaches his or her CRO is liable to be dealt with under
Division 4 of Part 18.

If an offender in respect of whom an order under section 51 has
been made —

(@ commits an offence during the term of his or her CRO;
or

(b) breaches his or her CRO,

the court that imposed the CRO, on it own initiative or on an
application by the State —

(c) subject to subsection (3), must order that the full amount
agreed to be paid or deposited by the offender be paid or
forfeited (as the case may be) to the State; and

(d) subject to subsection (4), must order that the full amount
agreed to be paid or deposited by any surety be paid or
forfeited (as the case may be) to the State.

Sections 57(2) and 59 of the Bail Act 1982, with any necessary
changes, apply in respect of a court making an order under
subsection (2) in respect of an offender as if the court were
making an order under section 57(1) of the Bail Act 1982 in
respect of an accused.

Sections 49(1) and (2) and 59 of the Bail Act 1982, with any
necessary changes, apply in respect of a court making an order
under subsection (2) in respect of a surety as if the court, under
section 49 of the Bail Act 1982, were enforcing the payment to
the State of any sum payable by a surety under a surety
undertaking made under that Act.
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(5) Anyamount ordered to be paid under subsection (2) is to be
paid, and its payment may be enforced, under Part 5 of the
Fines, Penalties and Infringement Notices Enforcement
Act 1994, unless an order has been made under subsection (6);
but this subsection does not prejudice the recovery of such an
amount as a civil debt due to the State.

(6) If under subsection (2) a superior court orders the payment of
money, the court may make an order under section 59 in respect
of the amount payable and that section, with any necessary
changes, applies.

[Section 52 amended by No. 84 of 2004 s. 82; No. 41 of 2006
s. 79.]
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53.
(1)

@)

3)

54.
(1)

(@)

(3)

Part 8 — Fine

Considerations when imposing a fine

Subject to Division 1 of Part 2, if a court decides to fine an
offender then, in deciding the amount of the fine the court must,
as far as is practicable, take into account —

(@) the means of the offender; and
(b) the extent to which payment of the fine will burden the
offender.

A court may fine an offender even though it has been unable to
find out about the matters in subsection (1).

A court must not fine an offender if satisfied that after paying
compensation to the victim in accordance with a compensation
order under Part 16, the offender will be unable to pay the fine
within a reasonable time.

One fine for 2 or more offences

A court sentencing an offender for 2 or more offences that —
(@) are founded on the same facts; or

(b) form, or are part of, a series of offences of the same or a
similar kind,

may impose a single fine for all of the offences.

A fine imposed under subsection (1) must not be more than the
sum of the fines provided by the statutory penalties for each of
the offences.

If a fine is imposed under subsection (1) and on appeal a
conviction for one of the offences (or more than one) is
quashed, the appeal court may substitute a fine of another
amount for the fine imposed.

page 56

Compare 04 Dec 2009 [06-d0-01] / 28 Jun 2010 [06-e0-02]

Extract from www.slp.wa.gov.au, see that website for further information



Sentencing Act 1995
Fine Part 8

s. 55

55.
(1)

(2)

3)

56.
(1)

@)

57.
(1)

(@)

Apportionment of fine between joint offenders

If a court sentencing 2 or more joint offenders decides to fine
them it may apportion between them as it thinks fit the fine it
would have imposed if there were only one offender.

If the statutory penalty for the offence is a mandatory fine or
includes a minimum fine, a court apportioning a fine under
subsection (1) must apportion at least the mandatory fine or the
minimum fine, as the case requires.

In this section —

joint offenders means persons who are each convicted of an
offence because a legal relationship between them (such as
being co-owners of property) results in each of them being
criminally responsible for the act or omission constituting the
offence.

Assault victim may be awarded fine

This section applies if a court convicts a person of an offence
involving an assault of another and fines the offender for the
offence.

The court may order that the whole or part of the fine imposed
be paid to the person assaulted.

Enforcement of fine

In this section and in sections 58, 59 and 60 —

fine has the same definition as in section 28 of the Fines,
Penalties and Infringement Notices Enforcement Act 1994.

Unless an order is made under section 57A, 58 or 59, a fine
imposed by a court must be paid, and may be enforced, under
the Fines, Penalties and Infringement Notices Enforcement
Act 1994.

[Section 57 amended by No. 9 of 2000 s. 9.]
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