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Western Australia

Liquor Control Act 1988

An Act to regulate the sale, supply and consumption of liquor, the
use of premises on which liquor is sold, and the services and facilities
provided in conjunction with or ancillary to the sale of liquor, to
minimise harm or ill-health caused to people, or any group of people
due to the use of liquor, to provide for orders that may prohibit
persons from being employed at, or from entering, licensed premises,
to repeal the Liquor Act 1970 2 and for related matters.

[Long title amended by No. 12 of 1998 s. 4 (correction in
Gazette 31 Jul 1998 p. 3942); No. 73 of 2006 s. 4.]

Compare 18 Oct 2010 [06-f0-02] / 05 Nov 2010 [06-g0-02] page 1

Extract from www.slp.wa.gov.au, see that website for further information



Liquor Control Act 1988

Part 1

s.1

Preliminary

(1)

Part 1 — Preliminary

Short title
This Act may be cited as the Liquor Control Act 1988 .
[Section 1 amended by No. 73 of 2006 s. 5.]

Commencement

The provisions of this Act shall come into operation on such day
as is, or days as are respectively, fixed by proclamation .

Terms used

In this Act, unless the contrary intention appears —
a director, in relation to a body corporate, includes —

(a) amember of the board or committee of management of
the body corporate;

(b) aperson occupying or acting in a position to which
paragraph (a) refers, by whatever name the position is

called and whether or not validly appointed to occupy or
duly authorised to act in the position; and

(¢) any person in accordance with whose directions or
instructions directors of the body corporate are
accustomed to act;

a function means a gathering, occasion or event (including a
sporting contest, show, exhibition, trade or other fair, or
reception) at which it is proposed that liquor be sold or supplied
to those present;

a juvenile means a person under the age of 18 years;

a kind, in relation to liquor, means one of the following
kinds —

(a) wine made from grapes;
(b)  wine not made from grapes;

(c) spirits;
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s. 3

(d) beer; or
(e) any other kind prescribed;

assessment in relation to a subsidy includes determining
eligibility to receive the subsidy and the calculation of the
subsidy;

authorised officer means —
(a) the Director;
(b) an inspector appointed under section 14(1)(a);

(c) aperson specifically authorised by the Director under a
delegated authority conferred pursuant to section 15 to
carry out the functions, or particular functions, of an
authorised officer; or

(d) amember of the Police Force;

authorised person, in relation to licensed or regulated premises,
means —

(a) the licensee or occupier of the premises;
(b) the manager of the premises;

(c) an employee or agent of the licensee, occupier or
manager; or

(d) amember of the Police Force;

beer means liquor of the type known as beer, ale, lager, porter,
or stout or any other type of liquor produced by brewing;

casino, casino complex, casino complex agreement, and casino
gaming licence have the same respective meanings as in the
Casino Control Act 1984,

casino liquor licence means a licence granted under section 44;
chairperson means the chairperson of the Commission;

closing time, in relation to any part of licensed premises, means
the latest time at which liquor is authorised to be sold in that
part in any period of permitted hours, to a person other than a
lodger;
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s. 3

Preliminary

club licence means a licence granted under section 48, which
may be granted without restriction or as a club restricted
licence;

club restricted licence means a club licence of the kind referred
to in section 48(1);

Commission means the Liquor Commission established under
section §;

Commissioner of Police means the Commissioner of Police
appointed under the Police Act 1892 or a police officer
authorised to act on behalf of the Commissioner of Police under
subsection (6);

condition includes —
(a) alimitation, restriction or prohibition; and

(b) inrelation to a licence, any provision of that licence
affecting the authorisation conferred,

whether or not it purports to be expressed by way of a
condition;

confidential police information means any information or
document classified by the Commissioner of Police as
confidential under section 30(1);

consume, in relation to liquor, includes inhale and absorb;

crowd control agent has the same meaning as it has in the
Security and Related Activities (Control) Act 1996 section 34;

crowd controller’s licence means a licence issued for the
purposes of the Security and Related Activities (Control)
Act 1996 section 37;

decision includes an order, direction or determination;
dining area means —
(a) a separate room or defined area; or
(b) aclearly distinct part of a separate room or defined area,

used solely or primarily for the supply of meals;
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Director or Director of Liquor Licensing means the chief
executive officer of the department of the Public Service
principally assisting in the administration of this Act;

disqualified means —

(a) inrelation to an applicant for a licence — a person to
whom section 34(2) applies; and

(b) inrelation to the occupier of a position of authority in a
body corporate that holds or seeks a licence — a person
to whom section 34(2) or an order made under
section 96(1)(g) applies;

drunk has the meaning given by section 3A(1);

extended trading permit means a permit issued under
section 60;

Gaming and Wagering Commission means the Gaming and
Wagering Commission established under the Gaming and
Wagering Commission Act 1987,

gross turnover, in relation to a licence, means the gross
proceeds derived by the licensee from the sale of liquor under
the licence;

guest, in relation to licensed premises under a club licence,
means a person who not being a member of the club is
introduced to the club by a member in accordance with the rules
of the club;

hotel licence means a licence granted under section 41, which
may be granted without restriction, as a hotel restricted licence,
as a tavern licence or as a small bar licence;

hotel restricted licence means a hotel licence of the kind
referred to in section 41(1)(b);

inspector means an inspector of licensed premises appointed
pursuant to section 14;

interest of the community, in relation to an area, includes the
interest of the community in the protection of the amenity of the
area;
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lawyer means an Australian lawyer within the meaning of that
term in the Legal Profession Act 2008 section 3;

lease includes any tenancy or letting of, or licence to occupy,
premises, in writing or otherwise and, if in writing, whether by
deed or otherwise, and lessee and lessor shall be construed
accordingly;

licence means a licence granted under this Act;

licence fee means the fee payable for a licence in respect of a
licence period or the fee payable in respect of a permit;

licence period, in relation to a licence, means each calendar
year during which, or during any part of which, the licence is in
force;

licensed premises means the premises specified or defined by
the licensing authority in relation to a licence, protection order
or permit as the building or place to which that licence, order or
permit relates;

licensee means a person who holds a licence or permit under
this Act, includes a person who is authorised under section 86 or
87 to carry on business under a licence or as if that person were
a licensee, and may in accordance with section 101 include a
reference to a person appointed or permitted to conduct,
supervise or manage the business;

licensing authority means —

(a) inrelation to an application or matter that is, under this
Act, to be determined by the Commission — the
Commission; and

(b) otherwise — the Director;
liquor means —

(a) a substance intended for human consumption which at
20° Celsius contains more than 1.15% ethanol by
volume, or such other proportion as is prescribed;

(b) any other substance prescribed as being liquor for the
purposes of this Act; and
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(c) any thing that, for the purposes of sale, is held out to be
such a substance;

liquor merchant means a person who is —

(a) licensed under this Act, otherwise than by an occasional
licence only; or

(b) authorised under the law of another State, or of a
Territory,

to sell liquor;
liquor store licence means a licence granted under section 47;

lodger means a person residing, whether casually or
permanently, on the premises;

low alcohol liquor means liquor in which the concentration of
ethanol does not exceed a prescribed level;

manager means a person approved as a manager under
section 35B and, unless the contrary intention appears, includes
a person managing premises under section 100(3);

meal means food —

(a) thatis eaten by a person sitting at a table, or a fixed
structure used as a table, with cutlery provided for the
purpose of eating the food; and

(b) that is of sufficient substance as to be ordinarily
accepted as a meal; and

(c) that may consist of one or more courses,

but does not include any food prescribed by the regulations not
to be a meal;

member, in relation to a club, includes a person who is a
member of the club by reason of reciprocal arrangements with
another club made in accordance with regulations referred to in
section 49(3)(c)(iv) and rules approved, or deemed to have been
approved, by the Director;

member, in relation to the Commission, means a member of the
Commission and includes the chairperson;
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metropolitan area means —

(a) the part of the State that was, as at 1 June 1988,
described in the Third Schedule to the Metropolitan
Region Town Planning Scheme Act 1959°; and

(b) such other area as may be prescribed;
nightclub licence means a licence granted under section 42;
occasional licence means a licence granted under section 59;

owner, in relation to licensed premises or regulated premises,
means a person —

(a) entitled to the rents or profits of the premises;

(b) who would be so entitled if the premises were let at a
rent;

(c) who is a mesne lessor of the premises; or
(d) who is attorney or agent for such a person and is capable

of giving a valid receipt for the rent, when such a person
1s absent from the State,

and includes, where the premises are the subject of a contract
for sale or assignment, both vendor and purchaser;

packaged liguor means liquor delivered to or on behalf of the
purchaser in sealed containers for consumption off the licensed
premises;

party to proceedings includes an objector and, except in relation
to any review of a determination made by the Director or any
appeal in which that person is not a respondent, an intervenor;

permit means an extended trading permit issued under
section 60;

permitted hours, in relation to licensed premises, means the
hours during which the licensee is, under Part 4 Division 1 or
the terms and conditions of the licence, authorised to sell liquor;

person authorised to sell liquor means —

(a) alicensee; or
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(b) aperson authorised under —
(1) any other law of the State; or
(i1) the law of another State, or of a Territory or of
the Commonwealth,
to sell liquor;
premises includes —
(a) land;
(b) avehicle; or
(c) apart of premises,
and in relation to an application to which section 62 applies

includes premises proposed to be erected and premises as
proposed to be altered;

producer’s licence means a licence granted under section 55;

proprietary company has the same meaning as it has in the
Corporations Act 2001 of the Commonwealth;

protection order means an order made under section 87 or 89;

reception includes a convention, conference, seminar or similar
function at which people gather in substantial numbers for a
particular purpose (but of which the consumption of liquor is
not a predominant purpose);

reception area means a part of any premises on which liquor is
supplied for consumption ancillary to a meal but not necessarily
during the meal;

record means —

(a) any book, account, document, paper or other source of
information compiled, recorded or stored in written form
or on microfilm, or by electronic or other means or
process;

(b) the contents (in an intelligible form) of records that are
kept by computer or are otherwise kept not in a readily
intelligible form; and
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(c) any other sources of information prescribed for the
purposes of this definition;

regulated premises means premises to which section 122
applies;

related body corporate has the same meaning as it has in the
Corporations Act 2001 of the Commonwealth;

relative, in relation to a licensee, includes a de facto partner of
the licensee;

removal, in relation to a licence, has the meaning assigned by
section 31(1)(b);

restaurant means premises on which meals are, or upon the

grant of a licence in relation to the premises are proposed to be,
regularly prepared for sale, or supplied, and are eaten;

restaurant licence means a licence granted under section 50;

sample, in relation to a type of liquor, means the prescribed
quantity of that type of liquor;

Secretary, in relation to a club, means the principal executive
officer of the club, for the time being, by whatever name called
and whether or not that person is a member of the club;

sell, in relation to liquor, includes —
(a) agree or attempt to sell;
(b) offer or expose for the purpose of selling;
(¢) send, forward or deliver for sale or on sale;
(d) barter or exchange;
(e) dispose, by lot or chance or by auction;
(f) supply, or offer, agree or attempt to supply —

(1) in circumstances in which the supplier derives, or
would be likely to derive, a direct or indirect
pecuniary benefit; or

(i1)  gratuitously, but with a view to gaining or
maintaining custom or other commercial
advantage;
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or

(g) authorise, direct, cause or permit to be done any act
referred to in this definition,

and includes, in relation to a club, supply to or to the order of
members otherwise than by way of sale, but does not in relation
to any class of licence include the provision of a free sample
authorised by this Act;

ship includes a boat or vessel;

small bar licence means a hotel licence of the kind referred to
in section 41(1)(aa);

special facility licence means a licence granted under
section 46;

spirits means potable spirit which at 20° Celsius contains more
than 20.06% ethanol by volume;

subsidy means subsidy within the meaning of Division 2 of
Part 5;

substance, in the definition of liqguor, includes a vapour;

tavern licence means a hotel licence of the kind referred to in
section 41(1)(a);

this Act includes subsidiary legislation made under it;

fownsite means a townsite under the Land Administration
Act 1997,

trustee means a person appointed under section 35A;

vehicle includes a ship, train or aircraft and any other
conveyance used for the carriage of persons;

wholesaler’s licence means a licence granted under section 58;
wine includes —
(a) liquor of the type known as mead, cider, cyser, or perry;

(b) liquor obtained from the alcoholic fermentation of
grapes or the must of grapes;
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(¢) liquor obtained from the alcoholic fermentation of other
fruit, vegetables, berries or honey; or

(d) liquor prescribed as wine,

but does not include liquor which at 20° Celsius contains more
than 20.06% ethanol by volume.

(2) For the purposes of this Act, liquor shall not be regarded as
having been provided by way of free sample if a charge is
made —

(a) for admission to the premises on which the liquor is
supplied;

(b) for the hire of glasses or containers or any device or the
use of any facility on the premises; or

(¢) for entertainment or refreshments provided on those
premises in circumstances in which the provision of
entertainment or refreshments is related to the provision
of liquor by way of sample, one being incidental or
ancillary to the other.

(3) Where a provision of this Act operates by reference to a
prescribed minimum quantity of liquor, that provision shall be
deemed to allow for a tolerance not exceeding 2% of the
quantity so prescribed.

(4) For the purposes of this Act, a person occupies a position of
authority in a body corporate if that person —
(a) isadirector of the body corporate; or

(b) exercises or exerts, or is in a position to exercise or
exert, control or substantial influence over the body
corporate in the conduct of its affairs; or

(c) manages, or is to manage, the business of the body
corporate to be conducted under a licence; or
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(d) occupies a position, in relation to the body corporate,
prescribed by the regulations to be a position of
authority,

or, where the body corporate is a proprietary company, if that
person is a shareholder in that proprietary company.

(5) A requirement under this Act to provide or produce a record is,
where the record is not written or not written in the English
language, a requirement to provide or produce a statement,
written in the English language, setting forth such of the
particulars in the record as are not written or are not written in
the English language.

(6) A reference in a provision of this Act to the Commissioner of
Police shall include a police officer authorised in writing by the
Commissioner of Police to act on his or her behalf for the
purposes of this Act, or for the purposes of the particular
provision.

(7)  In the definition of authorised person in subsection (1) —
employee includes —

(a) aperson engaged under a contract for services by the
licensee, occupier or manager of licensed or regulated
premises; and

(b) aperson holding a crowd controller’s licence who is
employed by a crowd control agent engaged under a
contract for services by the licensee or occupier or a
manager of licensed premises to supply the services of
crowd controllers at those premises.

[Section 3 amended by No. 56 of 1997 5. 26(1), (2) and (3),
No. 12 of 1998 s. 5 and 70(5); No. 23 of 2000 s. 4, No. 27 of
2000 s. 9; No. 10 of 2001 s. 220; No. 28 of 2003 s. 105; No. 35
0f 2003 5. 173(2),; No. 73 of 2006 s. 6 and 106, No. 21 of 2008
5. 675(2).]
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3A.
(1)

2)

4.
[(D)-(4)
)

(6)

Term used: drunk

A person is drunk for the purposes of this Act if —

(a) the person is on licensed premises or regulated premises;
and

(b) the person’s speech, balance, co-ordination or behaviour
appears to be noticeably impaired; and

(c) itisreasonable in the circumstances to believe that that
impairment results from the consumption of liquor.

If an authorised officer or a person on whom a duty is imposed
under section 115 decides, in accordance with subsection (1),
that a person is drunk at a particular time, then, in the absence of
proof to the contrary, that person is to be taken to be drunk at
that time.

[Section 34 inserted by No. 73 of 2006 s. 7.]

Storage of liquor on licensed and approved premises etc.
deleted]

Where the sale of liquor is authorised under a licence on or from
the licensed premises and not otherwise, liquor may be supplied
and delivered to the purchaser from the stock of liquor kept on
those premises, or on premises to which approval under
subsection (6) relates, and not otherwise.

On application by a licensee, the Director may, in writing,
approve premises other than the licensed premises for the
purposes of this subsection, and the licensee is then authorised
to store liquor on the approved premises and to supply or deliver
liquor from those premises, whether or not the licence includes
a condition that liquor be sold only on the licensed premises.
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(7

A person who is required to make and maintain under this Act
records of transactions involving liquor shall record, and in any
return under this Act may be required to state —

(a) whenever a delivery of liquor by the licensee was
effected otherwise than at the licensed premises; and

(b) the place at which it was delivered.

[Section 4 amended by No. 56 of 1997 s. 27, No. 12 of 1998
5. 6, No. 73 of 2006 5. 8.]

5. Objects of the Act

(1) The primary objects of this Act are —

(a) to regulate the sale, supply and consumption of liquor;
and

(b) to minimise harm or ill-health caused to people, or any
group of people, due to the use of liquor; and

(c) to cater for the requirements of consumers for liquor and
related services, with regard to the proper development
of the liquor industry, the tourism industry and other
hospitality industries in the State.

(2) In carrying out its functions under this Act, the licensing
authority shall have regard to the primary objects of this Act and
also to the following secondary objects —

(a) to facilitate the use and development of licensed
facilities, including their use and development for the
performance of live original music, reflecting the
diversity of the requirements of consumers in the State;
and

[(b), (c) deleted]

(d) to provide adequate controls over, and over the persons
directly or indirectly involved in, the sale, disposal and
consumption of liquor; and
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(e) to provide a flexible system, with as little formality or

technicality as may be practicable, for the administration
of this Act.

(3) If, in carrying out any of its functions under this Act, the
licensing authority considers that there is any inconsistency
between the primary objects referred to in subsection (1) and the
secondary objects referred to in subsection (2), the primary
objects take precedence.

[Section 5 amended by No. 12 of 1998 s. 7; No. 73 of 2006 s. 9.]

6. Act not to apply in certain cases

(1)  Subject to subsection (2), this Act does not apply —

(a) to liquor supplied or consumed as part of a religious
service, or sold to a religious organisation or its
representative for sacramental or similar religious
purposes;

(b)  where liquor is sold or administered for medicinal
purposes —

(1) by a person registered under the Health
Practitioner Regulation National Law (Western
Australia) in the pharmacy profession; or

(1)) by or on the prescription of a person registered
under the Health Practitioner Regulation
National Law (Western Australia) in the dental
profession whose name is entered on the Dentists
Division of the Register of Dental Practitioners
kept under that Law or registered under that Law
in the medical profession;

(c) where liquor is supplied in the course of an educational
course, declared by the regulations to be an approved
course for the purposes of this section;

(d)  where liquor is sold or consumed in Parliament House,
by permission of the proper authority;
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)

(@

(h)

@)

(k)

(m)
(n)

(o)

where liquor is sold by, or under the authority of, the
Public Transport Authority of Western Australia, under
the Government Railways Act 1904,

to the sale or supply of liquor in a Police Force canteen,
under the Police Act 1892;

to the sale, by auction —
(1) by any person authorised by the sheriff;
(i1)) by a bailiff; or

(iii)) by a member of the Police Force,

of liquor taken in execution or seized under, or forfeited
by operation of, a written law;

to the official receiver or trustee in bankruptcy of a
bankrupt estate selling liquor that is the property of that
estate for the purposes of winding up that estate;

to an executor or administrator of the estate of a
deceased person selling liquor that is the property of that
estate for the purposes of winding up that estate;

to an insurer selling liquor to which title was acquired
by virtue of the settlement of a claim made under a
policy of insurance, but not by purchase;

to the sale of distilled spirits in bond, by the occupier of
a vineyard to the occupier of another vineyard;

where the liquor is an allowance supplied to a member
of the crew of a ship; or

where the sale is exempted by the regulations from the
application of this Act.

(2)  An authorised officer may require any person who is in a
position to provide information relating to the sale or supply of
liquor in circumstances to which subsection (1) is alleged to
apply to answer any question put to that person on that subject
by the authorised officer, and to produce any record in the
possession of that person that relates to any such transaction.
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[Section 6 amended by No. 12 of 1998 5. 35(2); No. 31 of 2003
5. 151; No. 35 0f2010s. 104.]
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Part 2 — The licensing authority

Division 1 — The licensing authority

7. Constitution of the licensing authority

(1) The licensing authority comprises —
(a) the Liquor Commission; and
(b) the Director of Liquor Licensing,
and may be constituted by either, but the jurisdiction which may

be exercised by it depends upon the manner in which it is
constituted and the powers conferred by this Act.

(2) The licensing authority as constituted by the Commission may
sit and exercise the jurisdiction of the Commission
notwithstanding that the licensing authority as constituted by the
Director is at the same time exercising jurisdiction, and the
Director may exercise jurisdiction while the Commission is
sitting, but not in relation to the same application or matter.

(3) Subject to this Act, the Director —

(a) 1isnot to exercise jurisdiction in respect of a matter
before the Commission or within the jurisdiction of the
Commission; and

(b) isnot subject to direction by the Commission, except as
a party to proceedings or as may be specifically
provided by this Act.

[Section 7 amended by No. 12 of 1998 5. 8, No. 73 of 2006 s. 10
and 106.]

Division 2 — The Liquor Commaission
[Heading inserted by No. 73 of 2006 5. 11.]

8. Commission established

A commission called the Liquor Commission is established.
[Section 8 inserted by No. 73 of 2006 s. 11.]
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s. 9

(1)

)

9A.
(D)

2)

)

9B.
(1)

2)

The Commission’s jurisdiction

The Commission has the jurisdiction conferred on it by this Act
and any other written law.

The Commission constituted in accordance with this Act may sit
and exercise the jurisdiction of the Commission even though the
Commission differently constituted in accordance with this Act
is at the same time sitting and exercising the jurisdiction of the
Commission.

[Section 9 inserted by No. 73 of 2006 s. 11.]

Constitution of Commission

Except as otherwise stated in this Act or determined by the
chairperson under subsection (2), the Commission is to be
constituted by one member.

The chairperson may determine that, in respect of any particular
matter or any matter of a particular kind, the Commission is to
be constituted by 3 members.

If the Commission is constituted by 3 members and they are
divided on a question they are required to decide, the question is
decided according to the opinion of the majority of them.

[Section 94 inserted by No. 73 of 2006 s. 11.]

Division 2A — Members of the Commission
[Heading inserted by No. 73 of 2006 s. 11.]

Commission members

The Commission is to have —
(a) a chairperson; and
(b) other members as determined by the Minister.

The chairperson and other members are to be appointed in
writing by the Minister.
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(3) A person may be appointed as a member if, in the opinion of the
Minister, the person has knowledge or experience relevant to
the functions of the Commission.

(4) The Minister is to ensure that at least one member is a lawyer.

[Section 9B inserted by No. 73 of 2006 s. 11, amended by
No. 21 of 2008 5. 675(3).]

9C. Tenure of office

(1) A member is to be appointed to hold office on a full-time basis,
part-time basis or sessional basis.

(2) The term for which a person is appointed as a member is to be
fixed in the instrument of appointment and is to be not longer
than 5 years.

(3) A person’s eligibility for reappointment or the term for which a
person may be reappointed is not affected by an earlier
appointment.

[Section 9C inserted by No. 73 of 2006 s. 11.]

9ID. Deputy chairperson

(1) The Minister is to appoint a member as the deputy chairperson
of the Commission.
(2) The deputy chairperson may act as chairperson —
(a) inthe absence of the chairperson; or
(b) if so requested by the chairperson; or
(¢) during a vacancy in the office of chairperson.

(3) While acting as chairperson the deputy chairperson has, and
may perform, the functions of chairperson.

(4) No act or omission of a person acting in the place of the
chairperson under this section is to be questioned on the ground
that the occasion for acting had not arisen or had ceased.
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9E.
(1)

)

9F.

9G.

[Section 9D inserted by No. 73 of 2006 s. 11.]

Removal or resignation

The Minister may terminate the term of office of a member if —

(a) the member has been convicted of an indictable offence
or an offence that, if committed in Western Australia,
would be an indictable offence; or

(b) the member is an insolvent under administration
according to the meaning of that term in the
Commonwealth Corporations Act 2001; or

(¢) the Minister is satisfied that the member has become
incapable of performing, or has neglected to perform,
the duties of office; or

(d) the Minister is satisfied that the member is unfit to hold
office because of misconduct.

A member may resign office by giving the Minister a signed
letter of resignation.

[Section 9E inserted by No. 73 of 2006 s. 11.]

Leave of absence

The Minister may grant leave of absence to a member on the
terms and conditions that the Minister thinks fit.

[Section 9F inserted by No. 73 of 2006 s. 11.]

Termination of term of office may be deferred
Despite the term of office of a member having expired by the
passage of time, the member may continue in office —

(a) until the member is reappointed, or a successor is
appointed; and

(b) in any event for the purpose of completing any
part-heard proceedings,

unless the Minister otherwise directs.
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[Section 9G inserted by No. 73 of 2006 s. 11.]

9H. Remuneration and conditions of members

(1) The remuneration and allowances and other conditions of office
of a member are to be determined by the Minister after
consultation with the Minister for Public Sector Management.

(2) Subsection (1) has effect subject to the Salaries and Allowances
Act 1975 if that Act applies to the member.

(3) The remuneration and allowances and conditions of office of a
member are not to be varied while the member is in office so as
to become less favourable to the member.

[Section 9H inserted by No. 73 of 2006 s. 11.]
Division 2B — Other matters
[Heading inserted by No. 73 of 2006 s. 11.]
91. Decisions of the Commission

(1) A decision of the Commission is to be given in writing and
authenticated in accordance with rules of the Commission.

(2) The Commission is to give a copy of a decision to each party to
the proceedings.

(3) A failure of the Commission to comply with subsection (1)
or (2) does not affect the validity of a decision.

[Section 91 inserted by No. 73 of 2006 s. 11.]
9J. Official seal

(1) The Commission is to have a seal.

(2) All courts and persons acting judicially are required to take
judicial notice of the official seal of the Commission affixed to a
document.

Compare 18 Oct 2010 [06-f0-02] / 05 Nov 2010 [06-g0-02] page 23

Extract from www.slp.wa.gov.au, see that website for further information



Liquor Control Act 1988

Part 2

The licensing authority

Division 2B Other matters

s. 9K

)

IK.
(1)

2)

€)

(4)

()

If the official seal of the Commission is affixed to a document, a
court or person acting judicially is to presume that it was
properly affixed unless the contrary is proved.

[Section 9J inserted by No. 73 of 2006 s. 11.]

Annual reports

The chairperson is required, on or before 30 September in each
year, to submit to the Minister an annual report on the activities
of the Commission during the year ending on the preceding

30 June.

The annual report is to include details of —

(a) the number, nature and outcome of matters that have
come before the Commission; and

(b) the number and nature of matters that are outstanding;
and

(c) any trends or special problems that may have emerged;
and

(d) forecasts of the workload of the Commission in the year
after the year to which the report relates; and

(e) any proposals for improving the operation of the
Commission.

The Minister is to cause a copy of each report submitted under
subsection (1) to be laid before each House of Parliament within
28 days after submission of the report.

The chairperson, if requested to do so by the Minister, is to
report to the Minister about the jurisdiction and functions of the
Commission or any matter connected with the exercise of that
jurisdiction or the performance of those functions.

The chairperson may, from time to time, report to the Minister
about anything referred to in subsection (4) whether or not the
chairperson has been requested to do so.

[Section 9K inserted by No. 73 of 2006 s. 11.]
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9L.
(1)

2)

€)

9M.
(D

2)

3)

Laying annual report before House of Parliament not sitting

If—

(a) at the commencement of the period within which
section 9K (3) requires a copy of a report to be laid
before a House of Parliament, the House is not sitting;
and

(b) the Minister is of the opinion that the House will not sit
during that period,

the Minister is to transmit a copy of the report to the Clerk of
the House.

A copy of a report transmitted to the Clerk of a House is to be
regarded as having been laid before that House.

The laying of a copy of a report that, under subsection (2), is to
be regarded as having occurred is to be recorded in the Minutes,
or Votes and Proceedings, of the House on the first sitting day
of the House after the Clerk received the copy.

[Section 9L inserted by No. 73 of 2006 s. 11.]

Immunity

A member has, in the performance of his or her functions as
member, the same protection and immunity as a judge of the
Supreme Court has in the performance of his or her duties as a
judge.

A person representing a party in proceedings in the Commission
has the same protection and immunity as a lawyer has in
representing a party in proceedings in the Supreme Court.

A party to proceedings in the Commission has the same
protection and immunity as a party to proceedings in the
Supreme Court.
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(4)

[10-11.
[12.

13.
[(1)
)

€)

(3a)

4)

A person appearing as a witness before the Commission has the
same protection and immunity as a witness has in proceedings
in the Supreme Court.

[Section IM inserted by No. 73 of 2006 s. 11, amended by
No. 21 of 2008 5. 675(3).]

Deleted by No. 27 of 2000 s. 12.]
Deleted by No. 12 of 1998 s. 10(1).]

Division 3 — The Director of Liquor Licensing

The Director
deleted]

The Director is responsible for the administration of this Act,
other than those aspects of administration that relate to the
Commission.

A person appointed to be, or to act in the office of, Director of
Liquor Licensing in the exercise of the jurisdiction conferred by
that office —

(a) has the jurisdiction conferred on that office by this Act,
and shall exercise that jurisdiction faithfully and
impartially; and

(b) has in the exercise of that jurisdiction the same
protection and immunity as has a member of the
Commission.

Subsection (3) does not limit the functions of the Director as a
chief executive officer under the Public Sector Management
Act 1994.

The Director is to determine applications and matters under this
Act that are not subject to the jurisdiction of the Commission,
and may defer consideration or further consideration of any
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application or matter if it is necessary to obtain more
information.
(5) The Director —

(a) without conducting a hearing, may determine any
application or matter; but

(b) where the Director decides to conduct a hearing, may —
(1) fix a time and place for the hearing; and

(1) cause notice to be given to the applicant and to
any other person interested in the application or
matter to be heard,

and a person so given notice shall be entitled to attend
the hearing and to be heard.

(6) Any hearing before the Director shall be in private unless the
Director considers that, in the circumstances of the case, the
hearing should be in public, and where the hearing is to be in
private the Director may, subject to subsection (4) and
section 17, determine who shall be present.

[Section 13 amended by No. 32 of 1994 s. 3(2); No. 73 of 2006
5. 12.]

14. Staff

(1) There shall be appointed, as may be necessary —
(a) inspectors to —

(i) ensure that licensed premises conform to proper
standards; and

(i) examine records relating to liquor transactions
and subsidies;

and

(b) such other officers as are required to assist the
Commission and the Director in the administration of
this Act.
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Other staff of the licensing authority

(2) A person appointed pursuant to subsection (1) shall be
appointed under, and shall hold office subject to and in
accordance with, Part 3 of the Public Sector Management
Act 1994.

€)

15.
(1)

The Director shall furnish to —

(a)
(b)

an inspector appointed pursuant to subsection (1)(a); and

a person specifically authorised by the Director under a
delegated authority conferred pursuant to section 15 to
carry out the functions, or particular functions, of an
authorised officer,

a certificate of identity in the form approved by the Director.

[Section 14 amended by No. 32 of 1994 5. 3(2); No. 56 of 1997
5. 28; No. 73 0f 2006 s. 106 and 111(1).]

Division 4 — Other staff of the licensing authority

Delegation and authorisation by the Director

The Director, by an instrument in writing signed personally by
the Director and either generally or as otherwise provided by
that instrument, may —

(a)

(b)

delegate to an inspector or other officer appointed
pursuant to section 14 any of the functions of the
Director under this Act other than this power of
delegation;

authorise any other person to carry out any of the
functions —

(i) for which a person was, or may be, appointed to
assist the Director pursuant to section 14(1)(b);
or

(i1)) which may be delegated under paragraph (a);
and
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(c) authorise a person to whom paragraph (a) or (b) applies
to sign determinations or other records on behalf of the
Director —

(1) making use of a facsimile of the signature of the
Director; or

(i) otherwise,
as may be approved by the Director.
(2) An authorisation under subsection (1)(b) or (¢) shall be deemed

to be a delegation for the purposes of sections 58 and 59 of the
Interpretation Act 1984.

Division S — Proceedings before the licensing authority

Procedure

(1) Inany proceedings under this Act, the licensing authority,
however constituted —

(a) shall act without undue formality;
(b) may —

(1) obtain information as to any question that arises
for decision in such manner as it thinks fit; and

(1)) make its determination on the balance of
probabilities;

(c) may, upon its own motion or upon the application of any
party, adjourn the hearing or further hearing of any
application or matter from time to time either to the
same place or to any other place; and

(d) may consider and dismiss or determine applications, and
receive submissions and representations in relation to
any application before it, as it thinks fit.

(2) The licensing authority, when constituted by the Commission —

(a) may sit at such times and such places as it thinks fit; and
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€)

4)

)

(6)

()

(b) may exercise in Chambers any jurisdiction of the
Commission except the hearing of applications for a
new licence, or for a removal, where an objection is
lodged and not withdrawn.

The licensing authority, when constituted by the Director, may
conduct or arrange hearings, meetings, consultations, and
negotiations as the Director thinks fit, at such times and places
as the Director may appoint.

Any application, or any step taken in proceedings, may be set
aside for irregularity —

(a) by the Commission, if a requirement or order of the
Commission is contravened; or

(b) by the Director, if a requirement or order of the Director
1s contravened,

by the person by whom or on whose behalf that application is
made or those proceedings are taken.

Subject to this Act, the procedure of the licensing authority shall
be determined —

(a) when any application or matter is before the
Commission or within the jurisdiction of the
Commission, by the Commission; but

(b) otherwise, by the Director.

The Commission may appoint —

(a) counsel to argue or make representations as to any
matter before the Commission; or

(b) an independent expert to inquire into and report upon
any question of fact or opinion not involving a question
of law.

The Evidence Act 1906 does not apply to the proceedings of the
licensing authority, however constituted, and the licensing
authority —
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(a) isnot bound by the rules of evidence or any practices or
procedures applicable to courts of record, except to the
extent that the licensing authority adopts those rules,
practices or procedures or the regulations make them
apply; and

(b) 1isto act according to equity, good conscience and the
substantial merits of the case without regard to
technicalities and legal forms; and

(c) isto act as speedily and with as little formality and
technicality as is practicable.

(8) The hearing of a proceeding before the Commission is to be in
private unless the Commission considers that, in the
circumstances of the case, the hearing should be in public.

(9) When the hearing of a proceeding before the Commission is in
private, the Commission, of its own motion or on the
application of a party to the proceeding, may —

(a) subject to section 17, give directions as to the persons
who may be present; and

(b) give directions prohibiting or restricting the publication
of evidence given before the licensing authority or of
matters contained in documents lodged with the
licensing authority or received in evidence by the
licensing authority; and

(c) give directions prohibiting or restricting the disclosure,
to some or all of the parties to a proceeding, of evidence
given before the licensing authority, or of the contents of
a document lodged with the licensing authority or
received in evidence by the licensing authority, in
relation to the proceedings.

(10)  In considering —
[(a) deleted]

(b)  whether publication or disclosure, to some or all of the
parties, of evidence given before the licensing authority,
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(11)

(12)

(13)

(14)

or of a matter contained in a document lodged with the
licensing authority or received in evidence by the
licensing authority, shall be prohibited or restricted,

the Commission shall take as the basis of its consideration the
principle that it is desirable that evidence given before the
Commission and the contents of documents lodged with the
licensing authority or received in evidence by the licensing
authority should be made available to all the parties, but shall
pay due regard to any reasons given to the licensing authority
why the publication or disclosure of the evidence or the matter
contained in the document should be prohibited or restricted.

Subject to subsections (8) and (9) and section 30, the licensing
authority shall ensure that each party to a proceeding before it is
given a reasonable opportunity to present its case and, in
particular, to inspect any documents to which the licensing
authority proposes to have regard in making a determination in
the proceedings and to make submissions in relation to those
documents.

Where applications are heard together, the evidence relating to
one of them is evidence relating to the other or others.

If, in respect of anything done or omitted to be done under
this Act —

(a) proceedings are brought against a person; and

(b) the licensing authority wishes to make a determination
under this Act,

the licensing authority may make the determination despite the
bringing of the proceedings.

If a person is convicted of an offence against this Act, the
registrar of the court in which that conviction occurred shall, as
soon as practicable after the conviction, give notice in writing of
the conviction to the Director.
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[Section 16 amended by No. 12 of 1998 s. 10(2), (3), (4) and (5)
and 11; No. 27 of 2000 s. 13; No. 59 of 2004 5. 141; No. 73 of
2006 s. 13 and 106.]

17. Representation

(1) A party to proceedings being determined by the licensing
authority may appear —

(a) personally;

(b) by counsel;

(c) if the party is a member of an association which the
licensing authority recognises as having been formed to
promote or protect the interests of a section of the liquor

industry, or of employees in the liquor industry — by an
officer or employee of that association;

(d) if'the party is a body corporate — by an officer or
employee of the body corporate who has obtained leave
of the licensing authority to appear on its behalf; or

(e) by any other person approved by the licensing authority.

(2) The Commissioner of Police may be represented before the
licensing authority by a member of the Police Force, and where
a member of the Police Force purports in any proceedings to
represent the Commissioner of Police that person shall be
deemed, in the absence of proof to the contrary, to have been
authorised by the Commissioner of Police so to do.

[Section 17 amended by No. 12 of 1998 5. 12.]

18. Powers with respect to witnesses and evidence

(1) The licensing authority may —

(a) by summons require any person to attend before the
licensing authority at a time and place specified in the
summons for the purpose of giving evidence relevant to
any application or matter before the licensing authority;

(b) by summons require the production of records;
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(c) inspect records produced before it, and take copies of, or
extracts from, them;

(d) require any person who is a party to or concerned in the
proceedings to take an oath or affirmation or provide a
statutory declaration verifying evidence given, or to be
given, to the licensing authority; and

(e) require any person appearing before it to answer a
question put to that person by the licensing authority or
by some other person appearing before the licensing
authority.

(2) A summons under subsection (1) may be issued, whether on the
application of any party to proceedings before the licensing
authority or on its own motion, on behalf of the licensing
authority —

(a) where the matter is to be determined by the
Commission, by a member; or

(b)  where the matter is to be determined by the Director, by
the Director or a person authorised by the Director under
section 15.

(3) Any person who —

(a) Dbeing an officer of the licensing authority, is for the time
being so authorised by the chairperson or the Director;

(b) 1isa Justice of the Peace; or

(c) isaperson prescribed, by rules of the Commission or
the regulations, for the purposes of this subsection,

may take and administer oaths and affirmations in, or for the
purposes of, any application or matter that is being or is to be
determined by the licensing authority.
[Section 18 amended by No. 12 of 1998 5. 10(6) and (7); No. 73
of 2006 s. 14 and 106.]
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18A.
(1)

2)

)

(4)

19.

[(D)
2)

Enforcement of decisions

Subject to sections 19 and 143, a decision of the licensing
authority, however constituted, may be enforced under this
section.

A person seeking to enforce a decision under this section may
file in the Supreme Court —

(a) acopy of the decision that the licensing authority has
certified to be a true copy; and

(b) the person’s affidavit stating to what extent the decision
has not been complied with; and

(c) acertificate from the licensing authority stating that the
decision is appropriate for filing in the Supreme Court.

No charge is to be made for filing a copy of a decision, an
affidavit or a certificate under this section.

On filing, the decision is to be taken to be a decision of the
Supreme Court and may be enforced accordingly.

[Section 184 inserted by No. 73 of 2006 s. 15.]

Enforcement of monetary penalty
deleted]

If under this Act a monetary penalty is imposed by the licensing
authority, however constituted, the amount of the penalty is to
be paid, and its payment may be enforced, under Part 4 of the
Fines, Penalties and Infringement Notices Enforcement

Act 1994 as if the amount were a fine, but under that Act neither
a work and development order nor a warrant of commitment
may be issued in respect of such an amount.

[Section 19 amended by No. 92 of 1994 s. 22; No. 73 of 2006
5. 16.]
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20. Contempt etc.
(1) Where —

(a) at, or on the way to or from, a hearing by the licensing
authority —

(i) amember, the Director or any other officer of the
licensing authority is wilfully insulted by any
person; or

(i) aperson hinders, obstructs, threatens or assaults
any such officer, or any party or witness;

(b) a person wilfully interrupts the proceedings of the
licensing authority; or

(c) inrelation to proceedings before the licensing authority,
a person —

(i) does any other act or thing; or
(i1) refuses or neglects to do any act or thing,

in respect to those proceedings which, had that conduct
occurred in respect to proceedings of the District Court,
would have rendered that person liable to apprehension
under section 63 of the District Court of Western
Australia Act 1969,

the chairperson may report the matter to the District Court, and
the District Court has jurisdiction to deal with the matter as if it
were a contempt of the District Court.

(la) If subsection (1) applies to an act or omission by a person and
that act or omission is also an offence under this Act, the person
is not liable to be punished twice.

(2) Effect shall be given to subsection (1) in relation to any hearing
or proceedings before the licensing authority, however
constituted.

(3) A person who —
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(a) having been served with a summons to attend before the
Commission fails, without reasonable excuse, to attend
in obedience to the summons;

(b) having been served with a summons to produce records
to the Commission fails, without reasonable excuse, to
comply with the summons; or

(c) refuses to be sworn or to affirm, or to answer a relevant
question, when required to do so by a member,

commits an offence.
Penalty: $5 000.

(4) Commitment or a fine under this section —

(a) does not exempt a person from obeying any summons to
appear before the Commission, to answer any relevant
question or to produce any records; or

(b) prejudice any proceedings taken or to be taken under
section 158.

[Section 20 amended by No. 12 of 1998 s. 10(8),; No. 73 of 2006
s. 17 and 106.]

21. Costs

(1) Subject to this Act, the costs of and incidental to all proceedings
to be determined by the Commission, including any
adjournment, shall be in the discretion of the Commission, and
the Commission has power to determine by whom, in what
manner and to what extent costs are to be paid.

(2) The costs may be recovered in any manner in which costs
payable in respect of proceedings of the District Court may be
recovered.

[(3) deleted]

(4) Costs and expenses, to be payable by or to a party to the
proceedings, may be awarded by the Commission in respect of
an objection whether the application to which the objection
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()

(6)

22.

23.
(1

)

relates is granted, refused or withdrawn, except that costs shall
not be awarded in relation to an objection made under
section 73(1) by a person authorised to intervene under
section 69(6), (7), (8) or (11).
Where, in the opinion of the Commission, a person has —

(a) brought proceedings; or

(b) exercised a right, or attempted to exercise a purported

right, to object to an application,

frivolously or vexatiously, the Commission may award costs
against that person.

The Director does not have power to award costs.

[Section 21 amended by No. 73 of 2006 s. 18 and 106.]

Rules of the Commission

Rules of the Commission may be made, by the Commission,
under this Act —

(a) regulating the practice and procedure of the Commission
and matters that are related; and

(b) subject to the regulations, as to the costs and charges
payable in relation to proceedings under this Act.

[Section 22 amended by No. 73 of 2006 s. 19 and 106.]

Proof of authority and indemnity

If an action is brought against a person for anything done under
a process issued under this Act, the production of that process
under the Seal of the Commission is sufficient proof of the
authority of the Commission prior to the issuing of the process.

Where a person is engaged in the administration or enforcement
of this Act, the person incurs no liability for anything done by
that person in good faith and in the exercise or purported
exercise of official powers or of functions under this Act.
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)

No proceedings, civil or criminal, shall be taken or lie against
any person for any act, matter or thing done or omitted to be
done, or required to be done or omitted to be done —

(a) by a person purportedly for the purposes of this Act; or

(b) in reliance on or pursuant to any order, direction,
warrant, request or document apparently given, issued or
made in accordance with the provisions of this Act,

unless it was malicious or lacked reasonable and probable
cause.

[Section 23 amended by No. 73 of 2006 s. 106.]

Division 6 — Reference to the Commission, review and appeals

24.
(1)

)

[Heading amended by No. 73 of 2006 s. 20.]

Director may refer matters to the Commission

The Director may, if he or she considers it appropriate, refer the
whole or part of any matter that is to be determined by the
Director, or any question of law arising from such a matter, for
hearing and determination by the Commission.

When hearing and determining a matter or part of a matter
referred under subsection (1), the Commission is to be
constituted by 3 members if —

(a) the matter or part of a matter relates to an application for
the grant or removal of a licence; or

(b) the matter or part of a matter relates to the making,
variation or revocation of a prohibition order under
Part 5A; or

(c) the chairperson so determines under section 9A(2).

[Section 24 inserted by No. 12 of 1998 s. 13, amended by
No. 73 0f 2006 s. 21 and 106.]
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25.
(1)

)

(2a)

(2b)

(2¢)

(2d)

)

Application for review of a decision made by the Director

Subject to subsections (3) and (5), where a person who is a party
to proceedings before the Director is dissatisfied with a decision
made by the Director in respect of those proceedings the person

may apply to the Commission for a review of that decision.

An application under subsection (1) must be made within a
month after the applicant receives notice of the decision or such
longer period as the Commission may allow.

An application for a review of a decision made by the Director
under section 93 to cancel a licence can be made only on a
question of law.

When carrying out a review of a decision made by the Director,
the Commission is to be constituted by 3 members if —

(a) the decision relates to an application for the grant or
removal of a licence; or

(b) the decision is to make, vary or revoke a prohibition
order under Part 5A; or

(c) the chairperson so determines under section 9A(2).

When conducting a review of a decision made by the Director,
the Commission may have regard only to the material that was
before the Director when making the decision.

When conducting a review of a decision involving a question of
law or giving directions under subsection (4)(c)(i), the
Commission is to be constituted by, or is to include, a member
who is a lawyer.

A review of a decision under this section shall not reconsider
any finding of fact by the Director as to —

(a) the qualifications, reputation or character of a person, or
the fitness or propriety of a person in relation to an
application or licence;
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(b) the adequacy or suitability of any premises,
accommodation or services provided, or proposed to be
provided, under a licence; or

(c) inrelation to a club licence or an application for such a
licence, the existence of the club,

unless the review is sought by the person who lodged the
application in respect of which the decision was made or, where
a finding referred to in paragraph (a) is made, by the person in
respect of whom the finding was made.
(4) On areview under this section, the Commission may —
(a) affirm, vary or quash the decision subject to the review;

(b) make a decision in relation to any application or matter
that should, in the opinion of the Commission, have
been made in the first instance;

(c) give directions —
(1) asto any question of law, reviewed; or
(i)  to the Director, to which effect shall be given;
and

(d) make any incidental or ancillary order.

(5) This section does not apply to any decision —
(a) inrespect of or incidental to —

(1) an application for or the conduct of business
under an extended trading permit or an
occasional licence; or

(i1) the imposition, variation or cancellation of a term
or condition of an extended trading permit or an
occasional licence; or

(iia) the cancellation of, or suspension of the
operation of, an extended trading permit or an
occasional licence; or

(iii))  the assessment of a subsidy;
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(b) that by this Act is stated not to be subject to review;
(ba) which is a decision made in the course of, or for the
purposes of, an application or matter but is not the
decision, or one of the decisions, disposing of the
application or matter, and in particular does not apply
to —
(1) adecision relating to the hearing of an objection;
or
(i1)) a finding of fact required to be made in order for
the matter or application to be disposed of;
or

(c) which is a decision made in the course of, and for the
purposes of, the administrative duties of the Director not
directly related to the outcome of any application or
matter before the licensing authority.

(5a) Despite subsection (5)(a)(i), this section does apply to a
decision in respect of or incidental to an application for an
extended trading permit of a kind prescribed.

(6) For the purposes of this section —

(a) aperson who lodged an objection to an application, and
did not withdraw it, is a party to any proceedings on the
application, whether or not the objection was heard;

(b) the transferor of a licence is a party to any proceedings
relating to the transfer of the licence;

(c) aperson who held a licence which was cancelled under
section 93 is a party to any proceedings relating to its
cancellation under that section.

[Section 25 amended by No. 56 of 1997 s. 29; No. 12 of 1998
s. 14; No. 73 of 2006 s. 22 and 106, No. 21 of 2008 s. 675(3).]
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26.

27.
(1)

2)

28.
(1)

2)

Certain decisions of Director to be given effect unless
otherwise directed
Where —

(a) the holder of a licence applies to the Commission for a
review of a decision made by the Director in respect of
that licence; or

(b) the person subject to a prohibition order under Part SA
applies to the Commission for a review of a decision
made by the Director in respect of that order,

effect is to be given to the decision made by the Director unless
the Commission, by way of interim order, otherwise directs.

[Section 26 inserted by No. 73 of 2006 s. 23.]

Case stated on question of law

The Commission may state a case on a question of law to the
Supreme Court.

A question of law arising on a case stated under this section
shall be determined by a single judge of the Supreme Court.

[Section 27 amended by No. 45 of 2004 s. 37, No. 73 of 2006
s. 24 and 106.]

Appeals

Subject to this section, a person who —

(a) isaparty to proceedings before the Commission
(including the Director intervening in proceedings
before the Commission under section 69(11)); and

(b) 1is dissatisfied with a decision of the Commission,
may appeal under this section.

No appeal lies against a decision of the Commission constituted
by 3 members except to the Supreme Court on a question of
law.
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(2a)

(2b)

(2¢)

€)

(3a)

(4)

(4a)

)

No appeal lies against a decision of the Commission constituted
by 3 members if the decision was made solely or partly on the
basis of confidential police information.

No appeal lies against a decision of the Commission constituted
by one member except to the Commission constituted in
accordance with subsection (4a)(a).

No appeal lies against a decision of the Commission constituted
by one member if the decision was made on a review under
section 25 of a decision of the Director.

No further appeal lies against a decision of the Commission
under this section on an appeal against a decision of the
Commission constituted by one member.

No appeal lies against a decision of the Commission under
section 96 to suspend the operation of a licence for a period of
2 weeks or less.

An appeal under this section against a decision of the
Commission constituted by 3 members —

(a) shall be heard and determined by a single judge of the
Supreme Court; and

(b) must be instituted within the time, and in accordance
with the procedure, prescribed by rules of the Supreme
Court.

An appeal under this section against a decision of the
Commission constituted by one member —

(a) 1isto be heard and determined by the Commission
constituted by 3 other members, including a member
who is a lawyer; and

(b) must be instituted and conducted in accordance with
rules of the Commission.

On an appeal under this section to the Supreme Court, the
Supreme Court may —
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(a) affirm, vary or quash the decision appealed against; or

(b) make any decision that the Commission could have
made instead of the decision appealed against; or

(¢) send the decision back to the Commission for
reconsideration in accordance with any directions or
recommendations that the Court considers appropriate,

and, in any case, may make any ancillary or incidental order the
Supreme Court considers appropriate.

(6) On an appeal under this section to the Commission constituted
in accordance with subsection (4a)(a), the Commission may —
(a) affirm, vary or quash the decision appealed against; or

(b) make any decision that the Commission could have
made instead of the decision appealed against,

and, in any case, may make any ancillary or incidental order the
Commission considers appropriate.

[Section 28 amended by No. 12 of 1998 s. 15; No. 45 of 2004
5. 37; No. 73 of 2006 s. 25 and 106, No. 21 of 2008 s. 675(3).]

29. Licence or permit continues to have effect pending appeal

Where the holder of a licence appeals against a decision of the
Commission in respect of that licence or a permit relating to that
licence —

(a) eftfect shall not be given to that decision of the
Commission; and

(b) the licence or permit shall (subject to the payment of any
fees then due and payable) continue to have effect,

unless the Supreme Court or the Commission as constituted
under section 28(4a)(a), as the case requires, by way of interim
order, otherwise directs.

[Section 29 amended by No. 73 of 2006 s. 26 and 106.]
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30.
(1)

2)

€)

Division 7 — Confidential police information
[Heading inserted by No. 73 of 2006 s. 27.]

Confidential police information

For the purposes of this section, the Commissioner of Police
may classify as confidential any information or document held
by the Commissioner of Police.

Despite any other provision of this Act, any information or
document provided by the Commissioner of Police to the
licensing authority for the purposes of this Act must not be
published or disclosed by the licensing authority to any person
(except to the Minister, the Parliamentary Commissioner for
Administrative Investigations appointed under section 5 of the
Parliamentary Commissioner Act 1971, the Corruption and
Crime Commission established under the Corruption and Crime
Commission Act 2003, the Parliamentary Inspector of the
Corruption and Crime Commission appointed under the
Corruption and Crime Commission Act 2003, a court or a
person to whom the Commissioner of Police authorises its
disclosure) if the information or document is classified as
confidential police information.

If—
(a) the licensing authority —

(1) refuses an application for a licence, for approval
of the transfer of a licence, or for approval of a
person’s occupation of a position of authority in
a body corporate under section 33(5); or

(i1) refuses approval of the appointment of a person
as a trustee under section 35A; or

(iii)) refuses or withdraws approval of a person as a
manager under section 35B; or

(iv) takes disciplinary action against a person under
Part 3 Division 13; or
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(v) makes or varies a prohibition order in respect of
a person under Part 5A;

and

(b) the decision to do so is made solely or partly on the
basis of confidential police information provided to the
licensing authority,

the licensing authority is not required to give any reasons for the
decision other than that the decision is made in the public
interest.

(4) If the Commissioner of Police lodges an objection to an
application under section 73 solely or partly on the basis of
confidential police information —

(a) the Commissioner of Police is not required to serve a
copy of the notice under section 73(4a); and

(b) the licensing authority must, at least 7 days before the
hearing of the application, give the applicant written
notice that the Commissioner of Police has objected to
the application on the ground that the grant of the
application would not be in the public interest.

(5) If the Director or the Commissioner of Police lodges a
complaint under section 95 in respect of a person solely or
partly on the basis of confidential police information, the
complaint need only state that it would not be in the public
interest if the person were to be or continue to be licensed or
approved, as the case may be.

(6) In any proceedings under this Act (other than proceedings for an
offence), the Director, the Commission or a court —

(a) must, on the application of the Commissioner of Police,
take all reasonable steps to maintain the confidentiality
of confidential police information, including steps —

(i) toreceive evidence and hear argument about
confidential police information in private and in
the absence of any party to the proceedings other
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than the Director or the Commissioner of Police
or their representatives; and

(i) to prohibit the publication of evidence about
confidential police information;

and

(b) may take evidence consisting of or relating to
confidential police information by way of an affidavit of
a member of the Police Force of or above the rank of
Superintendent.

(7) The Commissioner of Police must not delegate the function of
classifying information or documents as confidential police
information except to a Deputy Commissioner of Police or an
Assistant Commissioner of Police.

[Section 30 inserted by No. 73 of 2006 s. 27.]
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30A.
(1)

)

30B.

31.
(1)

Part 3 — Licences and permits

Division 1 — General matters

Licensing authority may grant licences to sell liquor

The licensing authority may grant licences in accordance with
this Act.

A licence vests personally in the licensee to whom it is granted,
and is not capable of being —

(a) made subject to, or used as security for, any lien, charge
or other adverse interest; or

(b) vested in any other person, except in accordance with
this Act.

[Section 304 inserted by No. 12 of 1998 s. 17.]

Power of attorney does not empower donee to act for
licensee under this Act

A power of attorney, whether executed before or after the
commencement of the Liguor Licensing Amendment Act 1998 ',
empowering a person to act for a person who is a licensee does
not empower the donee to act for the licensee under this Act and
to that extent is of no effect.

[Section 30B inserted by No. 12 of 1998 s. 17.]

Licences, generally

In this Act —

(a) an application for approval to the transfer of a licence
means an application to vary the licence in respect of
any premises by substituting the name of the transferee
for that of a person who holds or has held the licence for
the same premises; and

(b) an application for the removal of a licence means an
application seeking the variation of the licence so that it
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2)

)

(4)

)

(6)

no longer has effect in relation to the premises to which
it most recently applied and takes effect in relation to
other premises.

Where an applicant for approval to the transfer of a licence
applies also for the removal of the licence the applications may
be dealt with at the same time.

Subject to —

(a) this Act;

(b) any other written law; and

(c) its conditions,
a licence authorises the holder to sell and supply liquor in
accordance with its terms from the buildings or places referred
to in the licence or otherwise as provided in the licence but,

except to the extent that its terms or conditions may be varied
by a permit or otherwise under this Act, in no other manner.

The authorisation conferred by a licence, other than an
occasional licence, may be varied by an extended trading permit
issued by the licensing authority under section 60 by —

(a) endorsement on the licence to which it relates; or

(b) anotice setting out the particulars of the variation.
A licence granted or an extended trading permit issued by the
licensing authority shall be in a form approved by the Director.
Any term or condition applicable to a licence or permit —

(a) unless imposed by this Act, shall on the grant of the
licence or the issue of the permit be included in or
endorsed thereon; and

(b) if thereafter imposed, varied (otherwise than pursuant to
subsection (4)), or cancelled, shall be evidenced —

(1) by anotice setting out particulars of the term or
condition concerned, which shall, unless
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subsection (7)(a) applies, refer to the licence to
which it relates and be served on the licensee; or

(ii) by being endorsed on it or included in a revised
version,

as the Director may require.

(7) A notice for the purposes of subsection (4) or (6) —

(a) which is published in the Gazette and is (whether or not
subject to specified exceptions) of general application,
or to apply generally to licences of a specified class or in
a specified area, is not required to refer to the particular
licence to which it relates or to be served on the
licensee; but

(b) shall be signed personally by the Director.

(8) In subsection (7), specified means specified in the notice
published in the Gazette.
[Section 31 amended by No. 12 of 1998 s. 18.]
32. Duration of licences
(1)  Subject to subsections (2), (3), (4) and (5), a licence continues
in force for all purposes, unless —

(a) surrendered under section 94; or

(b) cancelled by the licensing authority under this Act,

but may be surrendered, as a condition of and on the coming
into force of, another licence granted by way of transfer or
removal of that licence.

(2) Notwithstanding that —

(a) the licensee may cease to carry on business under the
licence;

(b) a protection order has effect; or
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€)

(4)

)

(6)

33.
(1)

2)

(¢) an interim authorisation has effect under section 86,

a licence remains in force, for all other purposes, subject to
subsection (1).

A special facility licence expires —

(a) where it is expressed to be granted for a specific period,
when that period has elapsed; or

(b)  where the Director determines that a special facility
licence is no longer necessitated, on a date specified by
the Director in a notice in writing given to the licensee,
unless the Commission otherwise orders.

An occasional licence expires in accordance with its terms, or
where the occasion in respect of which it was granted has taken
place, or on the period during which it was specified to have
effect having elapsed.

A licence the operation of which is suspended continues in force
and is capable of being removed or transferred, but does not
during the period of suspension authorise the sale of liquor.

The suspension of the operation of a licence does not affect
liabilities incurred by the licensee under this Act up to the date
on which the suspension takes effect.

[Section 32 amended by No. 12 of 1998 s. 19 and 39(2); No. 73
of 2006 s. 106.]

Discretion vested in licensing authority

Subject to this Act, the licensing authority has an absolute
discretion to grant or refuse an application under this Act on any
ground, or for any reason, that the licensing authority considers
in the public interest.

An application —

(a) may be refused, even if the applicant meets all the
requirements of this Act; or
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(b) may be granted, even if a valid ground of objection is
made out,

but is required to be dealt with on its merits, after such inquiry
as the licensing authority thinks fit.

(3) The licensing authority may waive or modify any requirement
for formal compliance with any procedure relating to an
application, but may impose conditions in relation to the waiver
or modification.

[(4) deleted]

(5) The licensing authority may, on the application of a person who
is, or is to be, appointed to a position of authority in a body
corporate that holds a licence, approve the occupation of that
position in the body corporate by that person.

(6) Where the licensing authority is to determine whether an
applicant is a fit and proper person to hold a licence or whether
approval should be given to a person seeking to occupy a
position of authority in a body corporate that holds a licence, or
to approve a natural person as a manager or trustee —

(a) the creditworthiness of that person;
(aa) the character and reputation of that person;

(b) the number and nature of any convictions of that person
for offences in any jurisdiction;

(c) the conduct of that person in respect to other businesses
or to matters to which this Act relates; and

(d) any report submitted, or intervention made, under
section 69,

shall be taken to be relevant and amongst the matters to which
consideration should be given.

(6a) For the purposes of a determination under subsection (6) in
respect of a person, the character and reputation of any person
suspected by the licensing authority to be associated with that
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(6b)

(6¢)

(7

person may be taken to be relevant and amongst the matters to
which consideration should be given.

Unless the Director otherwise approves, a determination cannot
be made under subsection (6) that a person —

(a) isa fitand proper person to hold a licence; or

(b) is approved to occupy a position of authority in a body
corporate,

unless the person has successfully completed —

(c) acourse of training or an assessment, approved by the
Director, in the management of licensed premises; and

(d) acourse of training or an assessment, approved by the
Director, in responsible practices in the sale, supply and
service of liquor.

The regulations may modify the operation of subsection (6b) for
the purposes of applications for or in respect of an occasional
licence.

Where the licensing authority is to determine whether any
premises are of a sufficient standard or suitable for the proper
conduct of any business —

(a) the class of licence or kind of permit sought, and the
obligations thereby imposed and the accommodation
and facilities required;

(b) the customary requirements of those persons from
whom the applicant would ordinarily be expected to
derive trade;

(¢c) any requirements made known, or reasons appearing, in
a certificate under section 39 or section 40; and

(d) any report submitted, or intervention made, under
section 69,

shall be taken to be relevant and amongst the matters to which
consideration should be given.
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[Section 33 amended by No. 12 of 1998 s. 20, No. 73 of 2006
5. 28.]

34. Restrictions on certain applications
(1)  Subsection (2) applies to any application made to the licensing
authority for —

(a) the grant or removal of a licence;

(b) approval to the transfer of a licence; or

(c) approval to a person —
(i) asamanager;
(1)) as atrustee; or

(ii1))  as the occupant of a position of authority in a
body corporate that holds a licence.

(2) The licensing authority shall not hear or determine any
application to which this subsection applies, if that application
is made —

(a) subject to subsection (3), by a person who —

(1) 1is, according to the Interpretation Act 1984
section 13D, a bankrupt or a person whose
affairs are under insolvency laws; or

(i1) by reason of mental disorder, is incapable of
managing his or her affairs; or

(ii1))  1is, or under any written law is deemed to be,
under sentence of imprisonment; or

(iv)  being a body corporate, is an
externally-administered body corporate within
the meaning of the Corporations Act 2001 of the
Commonwealth; or

(v) isdisqualified from holding a licence, or holds a
licence which is suspended, pursuant to an order
made in disciplinary proceedings under this Act;

(b) by ajuvenile; or
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(c) by aperson who —

(1) holds office or is employed in the Public Service
of the State or of the Commonwealth, or in any
agency or instrumentality of the Crown; or

(i1)  1s a sheriff’s officer, bailiff or other person
employed or authorised to execute any legal
process,

unless the licensing authority is satistied that there is no
conflict of interest between the applicant’s employment
and the operation of the licence.

(3) The licensing authority may approve a person referred to in
subsection (2)(a)(i) as a manager if it is satisfied that special
circumstances apply.

[Section 34 amended by No. 12 of 1998 5. 21 and 97(1); No. 10
of 2001 s. 220, No. 18 of 2009 s. 51.]

3s. Persons who may hold licences

(1) A licence may be granted —
(a) to anatural person;
(b) to abody corporate;

(¢) to an unincorporated body of persons in accordance with
section 35A; or

(d) jointly, to 2 or more of the above.
(2) Where a licence is granted to 2 or more persons, those persons
are jointly and severally liable —
(a) as licensee; and

(b) inrespect of any civil or criminal liability that attaches
to the licensee under this Act.

[Section 35 inserted by No. 12 of 1998 s. 22.]
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35A.
(1)

2)

€)

4)

35B.
(1)

2)

)

Trustees

If a licence is granted to an unincorporated body of persons who
are not joint holders of the licence, then the body must appoint a
natural person as a trustee to hold the licence on its behalf.

The body shall use a method of appointing a trustee which is
approved in writing by the Director.

A person shall not be appointed as trustee unless the Director is
satisfied that the person is a fit and proper person for the
position and has approved the appointment of the person in
writing.

Subject to section 100, a trustee may be manager of licensed
premises.

[Section 354 inserted by No. 12 of 1998 s. 22.]

Approval of person as manager

The Director may, in writing, approve a natural person as a
manager of licensed premises if the Director is of the opinion
that the person is a fit and proper person to manage the licensed
premises.

Where an application for a person to be approved as a manager
has been made to the Director and has not been refused, that
person shall be deemed for the purposes of this Act to be a
manager approved under this section.

The Director may withdraw the approval of a person as a
manager if the Director is satisfied, on reasonable grounds —

(a) that the manager has failed to conduct any licensed
premises in a proper manner; or

(b) that the conduct of the manager is such as to show that
he or she is not a suitable person to manage licensed
premises; or
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(c) that the manager has not, within the period specified by
the Director after being approved, successfully
completed —

(1) acourse of training or an assessment, approved
by the Director, in the management of licensed
premises; and

(1)) acourse of training or an assessment, approved
by the Director, in responsible practices in the
sale, supply and service of liquor.

The Director shall not withdraw the approval of a person as a
manager unless the manager and the licensee of the premises
concerned, have been given, subject to section 30, the
particulars of the allegations against the manager and afforded a
reasonable opportunity to make submissions and to be heard in
relation to those allegations.

If the Director considers that it is desirable, the withdrawal of
approval of a person as manager may be expressed to operate
only —

(a) for a specified period; or
(b) in specified circums