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Duties Act 2008
Chapter 1 Preliminary

s. 1

Chapter 1 — Preliminary
Short title
This is the Duties Act 2008 *.
Commencement

This Act comes into operation as follows:

(@) sections 1 and 2 — on the day on which this Act
receives the Royal Assent';

(b) the rest of the Act— on 1 July 2008.
Terms used

In this Act, unless the contrary intention appears —
chattel does not include any of the following —

(@) chattels that are stock-in-trade;

(b) chattels held for use in manufacture;

(c) chattels under manufacture;

(d) chattels held or used in connection with the business of
primary production;

(e) livestock;

(f) avehicle the transfer or grant of a licence for which is
chargeable with, or exempt from, vehicle licence duty;

(g) aship or vessel;
(h) any other chattel prescribed for the purpose of this
definition;
consideration means the amount of a monetary consideration or
the value of a non-monetary consideration;
corporate trustee has the meaning given in section 65;

corporation has the meaning given in the Corporations Act
section 57A;

Corporations Act means the Corporations Act 2001
(Commonwealth);
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court includes a tribunal;

director has the meaning given in the Corporations Act
section 9;

discretionary trust means —

(@ atrust under which the vesting of the whole or any part
of the capital of the trust property, or the whole or any
part of the income from that capital, or both —

(i) isrequired to be determined by a person either in
respect of the identity of the beneficiaries, or the
quantum of interest to be taken, or both; or

(i) will occur in the event that a discretion conferred
under the trust is not exercised;

or

(b) atrust that is, by regulation, declared to be a
discretionary trust for the purposes of this Act,

but does not include —
(c) atrust that is solely a charitable trust; or

(d) atrust that is, by regulation, declared not to be a
discretionary trust for the purposes of this Act;

duplicate of a transaction record for a dutiable transaction
means an executed instrument that wholly reproduces the
transaction record,;

dutiable property has the meaning given in section 15;
dutiable transaction has the meaning given in section 11;
duties Act means this Act or the Taxation Administration Act;
duty means duty under this Act;

duty endorsed has the meaning given in section 272;

entitled means —

(@ inrelation to a person as the trustee of a unit trust
scheme or other trust — entitled for the purposes of the
scheme or trust; and

(b) otherwise — beneficially entitled,;
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exempt body means —
(@) the State of Western Australia; or

(b) apublic authority declared to be an exempt body under
section 92; or

(c) alocal government, except when it acts in its capacity as
the trustee of a superannuation fund,

foreign dutiable transaction has the meaning given in

section 205H:;
foreign landholder duty means duty under Chapter 3A Part 3;

foreign transfer duty means duty under Chapter 3A Part 2;

general rate of duty means the rate set out in Schedule 2
Division 1;

GST has the meaning given in the A New Tax System (Goods
and Services Tax) Act 1999 (Commonwealth) except that it
includes notional GST of the kind for which payments may be
made under the State Entities (Payments) Act 1999 by a person
that is a State entity as defined in that Act;

industrial association means any of the following —

(@) an organisation registered under the Industrial Relations
Act 1979 section 53 or 54;

(b) an association of employees, or an association of
employers, registered as an organisation, or recognised,
under the Fair Work (Registered Organisations)

Act 2009 (Commonwealth);

(c) anassociation of employees registered or recognised as
a trade union (however described) under the law of
another State or a Territory;

(d) an association of employers registered or recognised as
such (however described) under the law of another State
or a Territory;

(e) an association of employees a principal purpose of
which is the protection and promotion of the employees’
interests in matters concerning their employment;
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land includes —
(@) any estate or interest in land other than a carbon right or
a carbon covenant registered under the Carbon Rights
Act 2003; and
(b) amining tenement; and
(ca) an estate or interest in a mining tenement; and
(cb) anything that —
(1) under the authority (whether direct or indirect) of
a mining tenement, is fixed to land that is the
subject of that mining tenement; and
(i)  would be part of that land as a fixture if the
mining tenement were a freehold estate in the
land,;
and
(c) alicence under the Petroleum Pipelines Act 1969; and
(da) apipeline, as defined in the Petroleum Pipelines
Act 1969 section 4(1), constructed on land under the
authority of a licence under that Act; and
(d) anything that is part of land as a fixture;

landholder duty means duty under Chapter 3;
local government means —

(a)
(b)

(©)

a local government established under the Local
Government Act 1995; or

a regional local government or regional subsidiary
established under the Local Government Act 1995 Part 3
Division 4; or

an association constituted under the Local Government
Act 1995 section 9.58;

lodge means lodge with the Commissioner, and if the
Commissioner has established procedures for the electronic
lodgment and recording of data on dutiable transactions,
includes to lodge in accordance with those procedures;
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majority shareholder, in relation to a corporation, means a
person that would have a substantial holding in the corporation
under the definition of substantial holding in the Corporations
Act section 9 if the reference in that definition to 5% were a
reference to 50%;

mining tenement means any of the following —

(@ amining tenement held under the Mining Act 1978
being a mining tenement within the meaning of that Act
or the Mining Act 1904 2;

(b) amining tenement or right of occupancy continued in
force by the Mining Act 1978 section 5;

nominal duty means the amount of duty referred to in
Schedule 2 Division 3;

order includes determination, judgment or decree;

partnership has the meaning given in the Partnership Act 1895
section 7;

political party means a body or organisation, whether
incorporated or unincorporated, having as one of its objects or
activities the promotion of the election to the Parliament of the
Commonwealth, or to a Parliament of a State or Territory, of a
candidate or candidates endorsed by it or by a body or
organisation of which it forms part;

prescribed means prescribed by regulation;

prescribed financial market means a financial market, as
defined in the Corporations Act section 767A(1), that is
prescribed for this definition;

primary production has the meaning given in section 101A;

professional association means a body or organisation, whether
incorporated or unincorporated, having as one of its objects or
activities the promotion of the interests of its members in any
profession;

promote trade, industry or commerce includes to carry out an
undertaking a purpose of which includes the promotion of, or
the advocacy for, trade, industry or commerce, whether
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generally or in respect of any particular kind of trade, industry
Or commerce;
public authority means —

(@) atrading concern, instrumentality or public utility of the
State; or

(b) any other person or body, whether corporate or not, who
or which, under the authority of a written law,
administers or carries on for the benefit of the State, a
social service or public utility;

registered scheme has the meaning given in the Corporations
Act section 9;

related corporation has the meaning related body corporate is
given in the Corporations Act section 9;

relevant body has the meaning given in section 96A;
residential property has the meaning given in section 205E;

security interest means the estate or interest of a mortgagee,
chargee or other secured creditor;

share —

(@ in Chapter 2 Part 5 Division 3 — has the meaning given
in section 63; and

(b) otherwise — means a share or stock of a corporation or
an interest in a share or stock of a corporation;

supply, in relation to an amount of GST, has the meaning given
in the A New Tax System (Goods and Services Tax) Act 1999
(Commonwealth);

Taxation Administration Act means the Taxation
Administration Act 2003;

transaction includes an event;

transaction record, in relation to a dutiable transaction,
means —

(@) an instrument that effects, or evidences, the dutiable
transaction; or

(b) atransfer duty statement for the dutiable transaction; or
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(1)

(@)

3)

(c) acopyor memorandum that, under the Taxation
Administration Act section 20, is treated as an
instrument or statement referred to in paragraph (a)
or (b);

transfer duty means duty under Chapter 2;

transfer duty statement means a statement referred to in
section 22(1);

vehicle licence duty means duty under Chapter 5;
wound up has the meaning given in section 7(1).

Note for this section:
Other terms are defined or explained in the Chapters in which they are
used. At the end of this Act there is an alphabetical list of all terms that
are defined anywhere in this Act. See also section 4(2).

[Section 3 amended-by: No. 17 of 2010 s. 11; No. 33 of 2011

s. 4; No. 2 of 2014 s. 49; No. 1 of 2015 s. 10; No. 8 of 2015 s. 4;

No. 26 of 2016 s. 5050; No. 24 of 2018 s. 4.]

Relationship with Taxation Administration Act 2003

The Taxation Administration Act provides for the
administration and enforcement of this Act.

If a term has a meaning in the Taxation Administration Act, it
has the same meaning in this Act unless the contrary intention
appears in this Act.

Note for this subsection:

Under the Taxation Administration Act 2003 section 3(2), this Act is to
be read with that Act as if they formed one Act.

If this Act requires duty to be paid within a period, the duty is
due for payment, for the purposes of the Taxation
Administration Act, on the last day of that period.

GST, effect of on value or consideration

In ascertaining the value of anything or the consideration for
anything, there is to be no discount for the amount of GST (if
any) payable on the supply of that thing.
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6. Family relationships, determining

In determining whether a person is a family member of, or
related to, another person —

(@) anillegitimate person is to be treated as the legitimate
child of that person’s parents; and

(b) itis irrelevant whether a relationship is of the whole or
half-blood, or whether it is a natural relationship or a
relationship established by a written law.

7. References to being wound up

(1) A-reference to being wound up is —

(@) inthe case of a corporation — to it being wound up in
accordance with its constitution (so far as it has a
constitution that deals with its winding up) and in
accordance with any law for the time being applicable;
and

(b) in the case of a unit trust scheme — to it being
terminated in accordance with the provisions of the trust
deed or any other document constituting the scheme and
in accordance with any law for the time being
applicable.

(2) A winding up begins —

(@ inthe case of a corporation — when the winding up is
taken to begin under the Corporations Act; and

(b) in the case of a unit trust scheme —

(i) when any circumstance or event occurs, or any
time arrives, that, because of the trust deed or
other document constituting the scheme, requires
the scheme to be wound up; or

(i)  when the holders of units issued under the
scheme pass a resolution directing the trustee to
wind up the scheme; or
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(iii)  when the trustee decides to wind up the scheme;
or

(iv)  when a court orders that the scheme be wound
up,
whichever happens first.

8. Notes in text

A note included in this Act is explanatory and is not part of
this Act.
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Chapter 2 — Transfer duty

Part 1 — Preliminary

9. Terms used

In this Chapter, unless the contrary intention appears —
concessional rate of duty means a rate set out in Schedule 2
Division 2;

conditional agreement has the meaning given in section 87;
consideration has a meaning affected by section 30;

de facto partner of 2 years, in relation to a person, means a
person who is living in a de facto relationship with the person
and has lived on that basis with the person for at least 2 years;

de facto partners of 2 years means 2 de facto partners of 2 years
who are living in a de facto relationship with each other;

declaration of trust means any declaration (other than by a will)
that any identified property vested or to be vested in the person
making the declaration is or is to be held in trust for the person
or persons, or the purpose or purposes, mentioned in the
declaration although the beneficial owner of the property, or the
person entitled to appoint the property, may not have joined in
or assented to the declaration;

disposition, in relation to a share, has the meaning given in
section 63;

dutiable value has the meaning given in Part 4 Division 5;
duty means duty under this Chapter;
entity has the meaning given in section 152;

exempt transaction means a dutiable transaction on which duty
is not chargeable;

exploration amount has the meaning given in section 13;
Family Court Act means the Family Court Act 1997;
farm-in agreement has the meaning given in section 13;
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farming land conditional agreement has the meaning given in
section 88;

general conditional agreement means any conditional
agreement other than the following —

(@ afarming land conditional agreement;

(b) amining tenement conditional agreement;
(c) anissue of title conditional agreement;
(d) asubdivision conditional agreement;

interest in a discretionary trust has the meaning given in
section 60;

issue of title conditional agreement has the meaning given in
section 90;

managed investment scheme has the meaning given in the
Corporations Act section 9;

mining tenement conditional agreement has the meaning given
in section 89;

new dutiable property has the meaning given in section 17;
partnership acquisition has the meaning given in section 72;
partnership interest has the meaning given in section 74;

person liable to pay duty, in respect of a dutiable transaction,
has the meaning given in section 20;

right has the meaning given in section 16;

scheme property, in relation to a managed investment scheme,
has the meaning given to that term in the Corporations Act in
relation to a registered scheme;

simultaneous put and call option has the meaning given in
section 44;

special dutiable property has the meaning given in section 18;

subdivision conditional agreement has the meaning given in
section 91,

surrender includes the following —
(a) abandonment;
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(b) abrogation;
(c) cancellation;
(d) extinguishment;
(e) forfeiture;
(f)  redemption;
(9) relinquishment;
taker in default has the meaning given in section 54;

terminated on relevant grounds, in relation to a conditional
agreement, has the meaning given in section 88A(2);

transfer includes assignment and exchange;

trust acquisition has the meaning given in section 55;
trust surrender has the meaning given in section 56;
unencumbered value has the meaning given in section 36;

Western Australian business has the meaning given in
section 79;

Western Australian business asset has the meaning given in
section 79.

[Section 9 amended-by: No. 17 of 2010 s. 4.]
Part 2 — Imposition of transfer duty
10. Transfer duty imposed
Duty is imposed on dutiable transactions.

Part 3 — Dutiable transactions and dutiable property

Division 1 — Dutiable transactions

11. Dutiable transaction

(1) Subject to subsection (2), any of the following is a dutiable
transaction —

(a) atransfer of dutiable property;
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(b) an agreement for the transfer of dutiable property,
whether conditional or not;

(c) adeclaration of trust over dutiable property;
(d) avesting of dutiable property —

(i) by, or expressly authorised by, statute law of this
or another jurisdiction, whether inside or outside
Australia; or

(i) by, or as a consequence of, a court order of this
or another jurisdiction, whether inside or outside
Australia;

(e) aforeclosure of a mortgage over dutiable property;

(f) an acquisition of new dutiable property, on its creation,
grant or issue;

(g) asurrender of special dutiable property;
(h) atrust acquisition or trust surrender;

(i) apartnership acquisition;

() afarm-in agreement.

(2) The following transactions are not dutiable transactions —

(@) atransaction the subject of which is a right if no
consideration is paid, or agreed to be paid, for the
transaction;

(b) atransfer of, or an agreement for the transfer of, a lease
if no consideration is paid, or agreed to be paid, for the
transfer or agreement;

(c) atransfer of, or an agreement for the transfer of, a
security interest, if the consideration for the transfer, or
agreement, is equal to or greater than the market value
of the security interest;

(d) atransaction the subject of which is a unit in a unit trust
scheme;

(e) atransaction prescribed as an excluded transaction for
the purposes of this section.
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12.
(1)

@)

(3)

(4)

()

13.
(1)

Vesting of property by statute law

Without limiting section 11(1)(d)(i), property is vested under
statute law if the law vests the property in an entity that the law
states is the successor in law of, continuation of or same entity
as, the entity in which the property was previously vested.

However, property is not vested under statute law on the
registration of a company under the Corporations Act
Chapter 5B Part 5B.

The merger of a corporation (company A) with and into another
corporation (company B) in circumstances where neither
subsection (4) nor subsection (5) applies is taken to be a vesting
of the property in Western Australia of company A in

company B by statute law.

A merger of corporations (the merging corporations) in
circumstances where another corporation (company C) results
as a consequence of the merger is taken to be a vesting of the
property in Western Australia of the merging corporations in
company C by statute law.

A merger of corporations (the merging corporations) with and
into each other in circumstances where each of the merging
corporations continues in existence is taken to be a vesting in
the merging corporations, jointly, of 50% (in value) of the
property in Western Australia of the merging corporations by
statute law.

References to farm-in agreement
A reference to a farm-in agreement is to an agreement
between —

(@ an owner of a mining tenement, or a person who holds a
right to exploit a mining tenement; and

(b) another person,

to the effect that, after the other person expends the exploration
amount specified in the agreement —
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Dutiable transactions and dutiable property

@)

14.
(1)

(@)

15.

(c) that other person will have —

(i) aright to acquire an interest, or an entitlement to
an interest, in the mining tenement that is
specified in the agreement; or

(i) aright to acquire a right to exploit, or an
entitlement to a right to exploit, the mining
tenement that is specified in the agreement;

and

(d) the mining tenement, or the right to exploit the mining
tenement, will be held with the person referred to in
paragraph (a).

A reference to an exploration amount in relation to a farm-in
agreement means an amount to be expended, after the
agreement is made, on exploration or development of the
mining tenement carried out after the agreement is made.

Transactions as to chattels, which are dutiable

Subject to subsection (2), a transaction is not a dutiable
transaction if the only dutiable property the subject of the
transaction is a chattel in Western Australia.

A transaction referred to in subsection (1) is a dutiable
transaction if, under section 37, it is aggregated with a
transaction that is a dutiable transaction and the transactions are
treated as a single dutiable transaction.

Division 2 — Dutiable property

Dutiable property

Any of the following is dutiable property —
(@ land in Western Australia;
(b) aright;
(c) achattel in Western Australia;
(d) aWestern Australian business asset.
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16. References to right

(1) A reference to a right is to any of the following —

(@ an option to acquire dutiable property, unless the option
is part of a simultaneous put and call option over
dutiable property;

(b) aright of pre-emption for dutiable property;
(c) aright to acquire dutiable property;

(d) aright under a joint venture relating to dutiable property
of the joint venture;

(e) aright to exploit dutiable property;
(f) aright to income from dutiable property;
(g) aright to the capital growth of dutiable property.

(2) Arright exists in relation to dutiable property only if the transfer
of the property would be a dutiable transaction.

(3) Without limiting subsection (1), a right includes the
following —

(@) aright under an application under the Mining Act 1978
for a mining tenement;

(b) alicence, or a water entitlement under a licence, under
the Rights in Water and Irrigation Act 1914 section 5C;

(c) any other thing prescribed for the purposes of this
section.

17. New dutiable property

(1) Any of the following is new dutiable property —
(@ land in Western Australia;
(b) the following rights —

(i) an option to acquire dutiable property, unless the
option is part of a simultaneous put and call
option over dutiable property;

(i) aright to acquire dutiable property;
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(iii)  any other right prescribed for the purposes of this
subsection;

(c) insection 81(4) and (5), the following Western
Australian business assets —

(i) intellectual property;
(i)  arestraint of trade arrangement;
(iii)  abusiness identity.

(2) The following are not new dutiable property —
(@) asecurity interest in dutiable property;
(b) apartner’s interest in a partnership;

(c) alease if no consideration is paid, or agreed to be paid,
for the grant of the lease;

(d) amining tenement;
(e) alicence under the Petroleum Pipelines Act 1969;

(f) alicence, or a water entitlement under a licence, under
the Rights in Water and Irrigation Act 1914 section 5C;

(g) aprofita prendre created under a timber sharefarming
agreement under the Conservation and Land
Management Act 1984 or the Forest Products Act 2000,
unless a profit a prendre had been previously created in
respect of a crop of trees to which the agreement
applies;

(h) aplantation interest, created under an agreement under
the Tree Plantation Agreements Act 2003, unless the
interest had been previously created in respect of a
plantation to which the agreement applies;

(i) any other dutiable property prescribed as excluded
property for the purposes of this section.

18. Special dutiable property

Any of the following is special dutiable property —
(@) alife interest in land;
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(b) aremainder interest in land;

(c) alease, if consideration is paid, or agreed to be paid, by
the lessor for the surrender of the lease;

(d) aneasement;
(e) aright of way;

(f) amining tenement in whole or in part, if the surrender is
made in contemplation of, or as part of an agreement
that, the tenement, or the part of the tenement, be
granted to, or acquired by, another person;

(9) aright under an application under the Mining Act 1978
for a mining tenement;

(h) any other dutiable property prescribed for the purposes
of this section.

Part 4 — Collection of transfer duty

Division 1 — Liability for transfer duty
19. When liability for duty arises

(1) Subject to subsection (2), liability for duty chargeable on a
dutiable transaction described in Schedule 1 column 2, arises at
the earlier of —

(@) the time referred to opposite the transaction in column 3;
or

(b) if the transaction is, or will be, effected by an
instrument, when the instrument is executed.

(2) If a general conditional agreement is terminated on relevant
grounds before an instrument is required to be lodged under
section 23 in respect of the agreement then liability for duty
does not arise in respect of the general conditional agreement.

[Section 19 amended-by: No. 17 of 2010 s. 5.]
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20. Who is liable to pay duty

The person liable to pay duty chargeable on a dutiable
transaction described in Schedule 1 column 2 is the person
described opposite that transaction in Schedule 1 column 4,
unless another person is required under this Chapter to pay the
duty.

21. Joint tenants to be treated as tenants in common in equal
shares

For the purpose of charging duty, joint tenants of dutiable
property are taken to hold the dutiable property as tenants in
common in equal shares.

Division 2 — Lodging transaction records

22A. Terms used

In this Division —

digitally sign has the meaning given in the Electronic
Conveyancing Act 2014 section 3(1);

electronic conveyancing instrument means an instrument in
electronic form that, on being digitally signed, has, under the
Electronic Conveyancing Act 2014 section 9(2), the same effect
as if a paper document having the equivalent effect had been
executed as provided in section 9(2)(a) or (b) of that Act.

[Section 22A inserted-by: No. 2 of 2014 s. 50.]

22. Transfer duty statement to be made if no instrument

(1) The person liable to pay duty on a dutiable transaction must
make a transfer duty statement in the approved form within the
time provided under section 23 for lodging the statement unless
the transaction is effected, or evidenced, by an instrument in
hard copy form.

Penalty: a fine of $20 000.
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(2) For the purposes of subsection (1) and section 23(1)(a), an
electronic conveyancing instrument that has been digitally
signed is to be taken to be an instrument in hard copy form.

[Section 22 amended-by: No. 2 of 2014 s. 51.]

23. Instrument or statement for dutiable transaction, duty to
lodge

(1) Subject to subsection (2), the person liable to pay duty on a
dutiable transaction must lodge —

(a) if the transaction is effected by an instrument in hard
copy form — that instrument and if there is more than
one such instrument, each of them; or

(b) if the transaction is not effected by an instrument in hard
copy form — an instrument in hard copy form that
evidences the transaction and if there is more than one
instrument, each of them, or a transfer duty statement
for the transaction,

within 2 months after the day on which liability for duty on the
transaction arises.

Penalty: a fine of $5 000.

(2) A person is not required to lodge an instrument in respect of a
general conditional agreement in respect of which liability for
duty does not arise under section 19(2).

(3) If atransaction is effected by an electronic conveyancing
instrument, the person liable to pay duty on the transaction is to
be taken to have complied with subsection (1) when the
instrument is digitally signed.

[Section 23 amended-by: No. 17 of 2010 s. 6; No. 2 of 2014
s.52.]
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24,

25.
(1)

@)

(3)

Form of dutiable transaction

It does not matter whether a dutiable transaction —
(@) iseffected by an instrument or another way; or
(b) involves one party, or more than one party.

Division 3 — Payment of transfer duty

When duty must be paid

A person liable to pay duty on a dutiable transaction is to pay
the duty within one month after the date of the assessment
notice issued in relation to an assessment of the duty, unless a
later time is provided under subsection (2) or (3) in respect of
the transaction.

Unless subsection (3) applies, duty is to be paid within
12 months after the day on which liability for duty on the
transaction arises if the transaction is —

(@) aconditional agreement; or

(b) adutiable transaction referred to in section 11(1)(a), (b),
(c) or (d) if a document relating to the transaction must
be registered under —

(i) the Mining Act 1978; or
(i)  the Registration of Deeds Act 1856; or
(iii)  the Transfer of Land Act 1893.
Duty is to be paid within 3 years after the day on which liability
for duty on the transaction arises if the transaction is —
(@) asubdivision conditional agreement; or
(b) anissue of title conditional agreement.

[Section 25 inserted-by: No. 17 of 2010 s. 7; amended-by:
No. 10 of 2013 s. 4.]
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26.
(1)

(2)

27.

28.
(1)

Division 4 — Rate of transfer duty

Rate of transfer duty

Unless otherwise provided in this Chapter, duty is chargeable —

(@) by reference to the dutiable value of a dutiable
transaction; and

(b) at the general rate of duty.

The general rate of duty, concessional rates of duty and the
amount of nominal duty are set out in Schedule 2.

Division 5 — Dutiable value

Subdivision 1 — Dutiable value

Dutiable value of dutiable transactions, unless otherwise
provided

Unless otherwise provided in this Chapter, the dutiable value of
a dutiable transaction is —
(@) the consideration for the dutiable transaction; or

(b) the unencumbered value of the dutiable property the
subject of the transaction when liability for duty on the
transaction arises if —

(i) there is no consideration for the transaction; or

(i)  the consideration cannot be ascertained when
liability for duty on the transaction arises; or

(iii)  the unencumbered value is greater than the
consideration for the transaction.

Dutiable value of certain dutiable transactions

If the value of a dutiable transaction referred to in
section 11(1)(d)(ii) or (e) is stated in a court order the value
stated in the order is the dutiable value of the transaction.
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(2)

3)

(4)

(5)

(6)

Subject to subsection (1), the dutiable value of a dutiable
transaction that is the foreclosure of a mortgage over dutiable
property is the unencumbered value of the dutiable property and
not the value of the debt secured by the mortgaged property.

The dutiable value of a dutiable transaction that is the surrender
of a lease is the consideration for the surrender of the lease paid
or payable by the lessor.

The dutiable value of a dutiable transaction that is the grant of a
lease is the total of the following amounts —

(@) the amount of any consideration for the grant of the
lease;

(b) any amount paid or payable under the lease as rent
that —

(i) isinexcess of a fair market rent for the leased
property; and

(it)  represents an amount paid or payable for the
grant of the lease.

The dutiable value of a dutiable transaction under a
discretionary trust that would be a transaction described in
section 114(1) or 115 except that —

(@) consideration is paid or payable for the transaction; and

(b) that consideration is consideration referred to in
section 30(1),

is that consideration.

The dutiable value of a dutiable transaction that is a transfer of,
or an agreement for the transfer of, dutiable property from the
trustee of a superannuation fund on which nominal duty would
be chargeable under section 127 but for section 127(2)(d), is the
amount by which the unencumbered value of the dutiable
property transferred exceeds the value of the member’s interest
in the superannuation fund.
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[Section 28 amended-by: No. 30 of 2008 s. 24; No. 32 of 2012
s. 4]

29. Dutiable value of certain dutiable transactions relating to
corporation or unit trust scheme property on winding up

(1) Avreference in this section to a transfer of corporation or unit
trust scheme property is to a transfer, or agreement for the
transfer, of property (some or all of which is dutiable property)
by —

(@) the liquidator of the corporation to any of its
shareholders in the course of a distribution of its assets
as a consequence of the winding up of the corporation;
or

(b) the trustee of a unit trust scheme to any unit holder in
the scheme in the course of the winding up of the unit
trust scheme.

(2) The dutiable value of a dutiable transaction that is a transfer of
corporation or unit trust scheme property is —

(@ inrelation to a corporation — determined in accordance
with the following formula —

BV—A=—
Y
X
DV = A x —
Y

where —
DV is the dutiable value;
A is the greater of the following amounts —

(i) the amount (if any) by which the value, when the
winding up begins, of all the assets distributed,
or to be distributed, to the shareholder exceeds
the value, at that time, of the shareholder’s
entitlement to the net assets of the corporation; or
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(i) the amount that is the total of —

()  the amount (if any) owing to the
shareholder that the shareholder has
released the corporation from paying in
the relevant period; and

(1)  the amount (if any) of any liability that
the shareholder, or a person related to
the shareholder, has assumed or
discharged on behalf of the corporation
in the relevant period;

X is the unencumbered value of all dutiable property the
subject of the transfer;

Y is the unencumbered value of all property the subject
of the transfer;
and
(b) inrelation to a unit trust scheme — determined in
accordance with the following formula —
X

BPV—A=x—
Y

X
DV = A x —
Y

where —
DV is the dutiable value;
A is the greater of the following amounts —

(i) the amount (if any) by which the value, when the
winding up begins, of all the assets distributed,
or to be distributed, to the unit holder exceeds the
value, at that time, of the unit holder’s
entitlement to the net assets held by the trustee of
the unit trust scheme as trustee of that trust; or

(it)  the amount that is the total of —

() the amount (if any) owing to the unit
holder that the unit holder has released
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the trustee of the unit trust scheme from
paying in the relevant period; and

(1)  the amount (if any) of any liability that
the unit holder, or a person related to
the unit holder, has assumed or
discharged on behalf of the trustee of
the unit trust scheme in the relevant
period;

X is the unencumbered value of all dutiable property the
subject of the transfer;

Y is the unencumbered value of all property the subject
of the transfer.

Note for this subsection:

For example, Company X has 2 equal shareholders A and B. The
company has total assets of $800 000, total liabilities of $100 000 and
net assets of $700 000. The shareholder entittement of each of A and
B is $350 000.

There are no liquid assets to satisfy the liability and the liquidator
distributes the assets subject to the liability. A receives assets of

$450 000 ($100 000 in excess of A’s entitlement) comprising $400 000
of dutiable property and $50 000 non-dutiable property and assumes
the whole mortgage. B receives assets comprising dutiable property of
$350 000.

A’s duty assessment:

$100 000 (excess entitlement) x $400 000 (value of dutiable property)
$450 000 (value of all property received)

Transfer duty is charged on $88 888.
B’s duty assessment:

Nominal duty is charged, as B has received a distribution of assets
equal to the shareholder entitlement.

(3) Insubsection (2) —

person related, to a shareholder or unit holder, means that the
person and the shareholder or unit holder are related persons
within the meaning of section 162(1)(a) to (g);

relevant period means the period beginning on the day that is
12 months before the day on which the winding up begins and
ending on the day that the property is transferred.
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(4A)

(4)

()

(6)

For the purposes of paragraph (a)(ii)(I1) or (b)(ii)(I1) of the
definition of the variable “A” in subsection (2), the
Commissioner may exclude part or all of the amount of any
liability that a person related to a shareholder or unit holder, as
the case requires, has assumed or discharged if the
Commissioner is satisfied that it is appropriate to do so having
regard to the application of subsection (2) to all other transfers
of corporation or unit trust scheme property in respect of the
same corporation or unit trust scheme.

Subject to subsection (2), nominal duty is chargeable on a
dutiable transaction that is a transfer of corporation or unit trust
scheme property if —

(@) inrelation to a transfer of corporation property — the
total value of the transaction to the shareholder, when
the winding up begins, is equal to or less than the value
of the shareholder’s entitlement to the net assets of the
corporation at that time; or

(b) inrelation to a transfer of unit trust scheme property —
the total value of the transaction to the unit holder, when
the winding up begins, is equal to or less than the value
of the unit holder’s entitlement to the net assets held in
the unit trust scheme at that time.

This section does not apply to a transfer of corporation or unit
trust scheme property if the Commissioner is satisfied that the
corporation or unit trust scheme is being wound up as a scheme
or arrangement, or part of a scheme or arrangement, for which a
dominant purpose of any party was the reduction of the duty
otherwise chargeable on the transaction.

In considering whether or not the Commissioner is satisfied for
the purposes of subsection (5), the Commissioner may have
regard to any of the following in relation to a corporation —

(@ the duration of the shareholder’s shareholding in the
corporation;
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(b)

(©)
(d)

(€)

(f)

(9)

whether or not the shareholder held shares in a related
corporation of the corporation that owned the property
before it was owned by the corporation;

the period for which the property has been owned by the
corporation or a related corporation of the corporation;

any dealing in shares of the corporation or a related
corporation of the corporation by any one or more of the
following —

(i) the shareholder;
(i)  aprevious owner of the property;

whether there is any commercial efficacy to a scheme or
arrangement of transactions involving any one or more
of the following —

(i) the corporation;
(it)  the shareholder;
(iii)  arelated corporation of the corporation;

(iv) aperson that has a substantial holding (within the
meaning given in the Corporations Act) in a
person referred to in subparagraph (i), (ii) or (iii),
in relation to the winding up, other than to reduce the
duty otherwise chargeable on the transfer;

whether the transfer is pursuant to a right, attaching to
any of the shares in the corporation, to select or receive
any particular property of the corporation;

any other matters the Commissioner considers relevant.

(7)  In considering whether or not the Commissioner is satisfied for
the purposes of subsection (5), the Commissioner may have
regard to any of the following in relation to a unit trust
scheme —

(a)

the duration of the unit holder’s unit holding in the unit
trust scheme;
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(b)  whether or not the unit holder held units in a related unit
trust scheme that owned the property before it was
owned by the trustee of the unit trust scheme;

(c) the period for which the property has been owned by the
trustee of the unit trust scheme or a related unit trust
scheme of the unit trust scheme;

(d) any dealing in units of the unit trust scheme or a related
unit trust scheme of the unit trust scheme by any one or
more of the following —

(i) the unit holder,;
(it)  aprevious owner of the property;

(e) whether there is any commercial efficacy to a scheme or
arrangement of transactions involving any one or more
of the following —

(i) the trustee of the unit trust scheme;
(if)  the unit holder;
(iii)  arelated unit trust scheme,

in relation to the winding up, other than to reduce the
duty otherwise chargeable on the transfer;

(f)  whether the transfer is pursuant to a right, attaching to
any of the units in the unit trust scheme, to select or
receive any particular property held by the trustee of the
unit trust scheme as trustee of that trust;

(g) any other matters the Commissioner considers relevant.
(8) For the purposes of subsection (7), unit trust schemes are related
if a unit trust holder in one unit trust scheme holds units that

provides the holder to an entitlement to the capital of another
unit trust scheme if it were to be wound up.

[Section 29 ® amended-by: No. 29 of 2012 s. 4.]
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Subdivision 2 — Consideration

30. Consideration for dutiable transaction

(1) The consideration for a dutiable transaction includes —

(@ the amount of any liabilities assumed under the
transaction, including an obligation, whether contingent
or otherwise, to pay any unpaid purchase money payable
under an agreement for the transfer of dutiable property;
and

(b) the amount or value of any debt to the extent it is
released or extinguished under the transaction.

(2) If the consideration, or any part of the consideration, for a
dutiable transaction on which duty is chargeable consists of an
amount payable periodically and the total amount to be paid can
be ascertained, the consideration or part of the consideration is
the total amount.

(3) It does not matter whether the consideration for a transaction on
which duty is chargeable is paid or given or is required to be
paid or given.

31. Changes to consideration before transfer, consequences of

(1) If after an agreement for the transfer of dutiable property is
entered into and before the property is transferred —

(@) the consideration under the agreement is reduced and the
reduced consideration is not less than the unencumbered
value of the dutiable property when the consideration
was reduced; or

(b) the consideration under the agreement is reduced
because the parties have agreed not to transfer some of
the dutiable property previously agreed to be transferred
and the reduced consideration is not less than the
unencumbered value of the dutiable property that
remained to be transferred when the consideration was
reduced,
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(2)

3)

(4)

the Commissioner is to assess or, on the application of the
taxpayer, reassess the liability to duty of the agreement in
accordance with the reduced consideration.

Subsection (1) does not apply in respect of an agreement to
which section 32 applies.

If after an agreement for the transfer of dutiable property is
entered into and before the property is transferred —

(@) the consideration under the agreement is reduced and the
reduced consideration is less than the unencumbered
value of the dutiable property when the consideration
was reduced; or

(b) the consideration under the agreement is reduced
because the parties have agreed not to transfer some of
the dutiable property previously agreed to be transferred
and the reduced consideration is less than the
unencumbered value of the dutiable property that
remained to be transferred when the consideration was
reduced,

the Commissioner is to assess or, on the application of the
taxpayer, reassess the liability to duty of the agreement in
accordance with the dutiable value of the agreement being the
unencumbered value when the consideration was reduced.

If after an agreement for the transfer of dutiable property is
entered into and before the property is transferred —

(@) the consideration under the agreement is increased; and

(b) the increased consideration is not less than the
unencumbered value of the dutiable property when the
agreement was entered into,

the Commissioner is to assess or reassess the liability to duty of
the agreement in accordance with the increased consideration.
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32.

()

(6)

1)

If after a dutiable transaction is duty endorsed the consideration
under the transaction is increased as referred to in
subsection (4), the person liable to pay duty must lodge —

(@) if the increase in consideration is effected by an
instrument in hard copy form — that instrument and if
there is more than one such instrument, each of them; or

(b) if the increase in consideration is not effected by an
instrument in hard copy form — an instrument in hard
copy form that evidences the increase in consideration
and if there is more than one such instrument each of
them, or a transfer duty statement for the transaction that
shows the increase in consideration,

within 2 months after the day on which consideration under the
transaction is increased.

Penalty: a fine of $20 000.

Duty is chargeable on a reassessment under this section in
relation to a transaction at the same rate and using the same
thresholds that applied when liability for duty on the transaction
initially arose.

Contingent consideration not paid, consequences of

If an agreement for the transfer of dutiable property is duty
endorsed and any part of the consideration under the agreement
was dependent on the happening of a future event (the
contingent consideration) and —

(@) the contingent consideration has not been paid; and

(b) the event did not happen, or did not happen within the
time specified for the happening of the event, in an
instrument effecting or evidencing the agreement; and

(c) either —
(i) the event cannot happen in the future; or
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@)

3)

33.

(1)

(@)

(if)  the time specified for the happening of the event
in an instrument effecting or evidencing the
agreement has passed or expired,;

and

(d) the taxpayer makes an application for a reassessment
under this section in the approved form,

the Commissioner is to reassess the liability to duty of the
agreement in accordance with the consideration not including
the contingent consideration.

For the purposes of this section, the Taxation Administration
Act section 17 applies as if the original assessment had been
made when liability to duty on the agreement arose.

In this section, a reference to the happening of an event includes
a reference to an event not happening.

Agreement by instalments determined before final payment,
consequences of

In this section —

agreement by instalments means an agreement for the transfer
of dutiable property —

(@ wholly or partly in consideration of the making of 2 or
more payments at intervals specified in an instrument
effecting or evidencing the agreement; and

(b) which is subject to the right of the purchaser or
transferee to determine the agreement at any time before
the property is transferred on making such of the
payments as are due and payable at the time of the
determination.

If, after an agreement by instalments has been duty endorsed,
the agreement is determined before the final payment had
become due and payable under the agreement, the
Commissioner, on the application of the taxpayer, is to reassess
the liability to duty of the agreement in accordance with the
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consideration paid, or due and payable, when the agreement is
determined.

(3) For the purposes of this section, the Taxation Administration
Act section 17 applies as if the original assessment had been
made when the determination was made.

34. Options conferred by dutiable transactions that are
exercised or not renewed, consequences of

1) If—

(@) after a dutiable transaction that —
(i) confers on a person the right of an option to
acquire dutiable property; and
(it)  provides for the renewal of that right on one, or
more than one, occasion specified in an
instrument effecting or evidencing the
transaction,
is duty endorsed based on the consideration for the
transaction which includes the sum of the amounts paid
by way of consideration for the right of the option and
the amount or amounts, as the case may be, payable for
the renewal or renewals of the option; and
(b) the person on whom the right of the option was
conferred under the transaction, before the occurrence of
the final occasion specified in an instrument effecting or
evidencing the transaction —
(i) exercised the option; or
(it)  failed to renew the right of option,
the Commissioner, on the application of the taxpayer, is to
reassess the liability to duty of the transaction as if the
consideration was an amount equal to the amount paid or
payable in respect of any occasion or occasions specified in an
instrument effecting or evidencing the transaction that have
occurred before the person exercised the option, or failed to
renew the right of option.
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(2)

35.

For the purposes of this section, the Taxation Administration
Act section 17 applies as if the original assessment had been
made when the person exercised the option, or failed to renew
the right of option.

Option to acquire dutiable property, duty paid on to be
credited

If—

(@) atransaction record for the grant or renewal of an option
to acquire dutiable property is duty endorsed; and

(b) the consideration for the grant or renewal will form part
of the consideration for the transaction if the option is
exercised; and

(c) the option is exercised,

the amount of duty payable on the transfer of, or the agreement
for the transfer of, dutiable property is to be reduced by the
amount of duty paid on the grant or renewal of the option to
acquire the property.
Note for this section:

For example, consideration is paid for the grant of an option to acquire

dutiable property. The transaction provides for the renewal of the right
for further consideration.

The transaction also provides that the consideration paid for the grant
and renewal of the option forms part of the consideration for the
property if the option is exercised.

Duty of $200 is charged on the total consideration for the grant and
renewal of the option (the first dutiable transaction).

The option is exercised after the renewal of the option and an
agreement for the transfer of dutiable property is entered into for
consideration (the second dutiable transaction).

The amount of duty payable on the second dutiable transaction is
reduced by the amount of duty paid on the first dutiable transaction.

If the duty payable on the second dutiable transaction would be
$2 000, it is reduced by the duty of $200 paid on the first dutiable
transaction. The duty payable on the agreement to transfer the
property is therefore $1 800.

page 36

Compare 19 Nov 2018 [03-f0-00] / 01 Jan 2019 [03-g0-02]

Extract from www.slp.wa.gov.au, see that website for further information



Duties Act 2008

Transfer duty Chapter 2
Collection of transfer duty Part 4
s. 36

Subdivision 3 — Unencumbered value

36. Unencumbered value of property, determining

(1) The unencumbered value of property is the value of the
property determined without regard to —

(@) any encumbrance to which the property is subject,
whether contingently or otherwise; or

(b) any overriding power of revocation or reconveyance; or
(c) anyscheme or arrangement —

(i) that results in the reduction of the value of the
property; and

(i) for which a dominant purpose of any party to the
scheme or arrangement was, in the opinion of the
Commissioner, the reduction of the value of the

property.
Note for this subsection:
Example for paragraph (c) —

A owns land that B wishes to purchase. The land is valued at $1m.
Before the purchase, A grants B a 50 year lease of the land. B is not
required to pay any rent under the lease. A and B then enter into an
agreement for the transfer of the land for $50 000, being the value of
A’s interest in the land taking into account that it is subject to the lease
to B.

The unencumbered value of the land is determined without regard to
the grant of the lease if the Commissioner is of the opinion there is a
scheme or arrangement under which A or B’s purpose in entering into
it was to reduce the value of the land.

(2) Subsection (1)(c) does not apply to or in respect of a scheme or
arrangement that was entered into before 27 December 1996.

(3) For the purposes of subsection (1)(c), the Commissioner may
have regard to —

(@) the duration of the scheme or arrangement before the
dutiable transaction or the relevant transaction
concerning the property; and
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(b) whether the scheme or arrangement has been entered
into with a related person within the meaning given in
section 162; and

(c) whether there is any commercial efficacy to the making
of the scheme or arrangement other than to reduce duty;
and

(d) any other matters the Commissioner considers relevant.

(4) When determining the unencumbered value of property —

(aa) the ordinary principles of valuation apply, except to the
extent that those principles are modified due to the
operation of another paragraph of this subsection; and

(@ the unencumbered value of an undivided share in the
property, whether held jointly or in common, is to be
ascertained by multiplying the total unencumbered value
of the property by the share expressed as a fraction; and

(b) itis to be assumed that a hypothetical purchaser would,
when negotiating the price of property, have knowledge
of all existing information relating to the property; and

(ca) information relating to the property (including the right
to and use of the information) —

(i) will be regarded as an attribute of the property;
and

(i) will not be regarded as something to which an
independent value can be ascribed,;

and
(c) thatisland —

(i) ifthe land is the subject of an agreement to
transfer, any improvement made to the land at
the expense of the purchaser or transferee before
the date liability to duty arises on the agreement
is to be taken not to have been made to the land;
and
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(i)  if the land is the subject of a transfer, any

improvement made to the land at the expense of
the transferee before the land is transferred is to
be taken not to have been made to the land; and

(ii1)  having regard to the use of the land that would

best enhance its commercial value; and

(iv) having regard to commercial advantages (such as

goodwill) that —

(I) attach to the location or other aspects of

the land; and

(1) would affect the price that a reasonable
purchaser would be willing to pay for

the land.
[Section 36 amended-by: No. 1 of 2015 s. 24.]

Subdivision 4 — Miscellaneous

37. Aggregation of dutiable transactions

(1) Dutiable transactions relating to separate items of dutiable
property that together form, evidence, give effect to or arise

from what is, substantially one arrangement are to be
aggregated and treated as a single dutiable transaction.

(2)  Without limiting subsection (1), unless the Commissioner is

satisfied to the contrary, dutiable transactions relating to

separate items of dutiable property together form, evidence,

give effect to or arise from what is, substantially one
arrangement if —

(@) the transactions have taken place within 12 months; and

(b) inrespect of each of the transactions, the person liable to
pay duty is the same person (whether that person is the
only person liable to pay duty or is liable to pay duty

with the same or different persons).
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3)

(4)

(5)

(6)

()

(8)

38.

Dutiable transactions relating to separate items of dutiable
property are not to be aggregated under this section unless the
transactions to be aggregated —

(@) are all chargeable at the same rate of duty; or
(b) are all chargeable with nominal duty; or
(c) are all exempt transactions.

If dutiable transactions are aggregated, then they are to be
treated as a single dutiable transaction that took place at the time
that the last of the aggregated transactions took place.

This section does not apply to a dutiable transaction to the
extent that it relates to the grant of an option to acquire dutiable
property, other than as required under section 34.

Duty chargeable on the dutiable transaction aggregated under
this section is to be —

(@) assessed on the total of the dutiable values for each of
the transactions (calculated as if each transaction was a
dutiable transaction) at the time when liability for duty
on each transaction arose; and

(b) apportioned between the transactions as decided by the
Commissioner.

The amount of duty payable in accordance with this section is to
be reduced by the amount of any duty paid on a previous
dutiable transaction that is, or previous dutiable transactions that
are, aggregated under this section.

Transactions aggregated and treated as a single dutiable
transaction under this section may include a transaction that
would not otherwise be a dutiable transaction, and where such a
transaction is included, that transaction is taken to be a dutiable
transaction and is liable to duty accordingly.

Transactions as to dutiable and not dutiable property, duty
on
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39.

1)

(@)

If a dutiable transaction relates to dutiable property and property
that is not dutiable property, duty is chargeable only to the
extent that the transaction relates to dutiable property.

Partitions of property, dutiable values in case of

For the purposes of this section, a partition occurs when
property (some or all of which is dutiable property) that is held
by persons jointly (as joint tenants or tenants in common) and
beneficially is transferred or agreed to be transferred to one or
more of those persons.

The dutiable value of a partition is to be determined in
accordance with the following formula —

where —
DV is the dutiable value;
A is the greater of the following amounts —

(i) the sum of the amounts by which the unencumbered
value of the property transferred or agreed to be
transferred to a person exceeds the unencumbered value
of the interest held by the person in all of the property
immediately before the partition; or

(i)  the sum of any consideration for the partition paid by
any of the parties;

X is the unencumbered value of all dutiable property the subject
of the partition;

Y is the unencumbered value of all property the subject of the
partition.
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(3) The minimum amount of duty payable on a transaction that
effects a partition is the amount of nominal duty.
Note for this section:
For example, A and B own lot 1 which has an unencumbered value of
$400 000 and a boat that has an unencumbered value of $300 000.
The total value of the property being partitioned is $700 000 and A and
B are each entitled to $350 000.
A is taking lot 1 by way of partition and the value of that lot exceeds A’s
entitlement by $50 000.
A’s duty assessment:
$50 000 (excess entitlement) x $400 000 (value of dutiable property)
$700 000 (value of all property)
The dutiable value for the transfer of land to A is $28 571.
40. Exchanges of dutiable property, duty on
Duty is chargeable on any dutiable transactions effecting an
exchange of dutiable property for any other dutiable property as
if the exchange involved —

(@) the transfer of the first-mentioned property for
consideration equal to the unencumbered value of that
property; and

(b) the transfer of the second-mentioned property for
consideration equal to the unencumbered value of that
property.

Division 6 — No double duty
41. No double duty — general
(1) If atransaction for property constitutes more than one dutiable
transaction for the property and the charging of duty on all of
the dutiable transactions for the property would result in duty
being imposed more than once on the transaction, the
Commissioner is to decide the dutiable transaction on which
duty is imposed and duty is not chargeable on the other dutiable
transaction, or dutiable transactions.
(2) For the purposes of subsection (1), the Commissioner is to
decide the dutiable transaction for the property that is the most
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applicable dutiable transaction having regard to this Chapter and
the sole or dominant purpose of the transaction.

42. No double duty — particular dutiable transactions

(1) Duty is not chargeable on the transfer of dutiable property to a
transferee in conformity with an agreement for the transfer of
dutiable property if that agreement is duty endorsed.

(2) Duty is not chargeable on the transfer of dutiable property to a
transferee under an agreement for the transfer of dutiable
property if —

(@ when liability for duty on the agreement arises, the
transferee and the purchaser of the property under the
agreement are related as referred to in section 43; and

(b) the agreement is duty endorsed on the basis that duty has
been paid or is payable at the general or a concessional
rate (that is, under Schedule 2 Division 1 or 2); and

(c) duty would, but for this section, be chargeable on the
transfer of the property at the rate at which duty was
chargeable on the agreement.

(3) If an agreement for the transfer of dutiable property is duty
endorsed and either, or both, of the following applies —

(@) there is a difference in the parties liable to duty under
the agreement and the transferees under the transfer, and
subsection (2)(a) does not apply;

(b) there is a difference between the division of the property
between the transferees under the transfer and the
division of the property between the parties liable to
duty under the agreement, and subsection (2)(a) does not

apply,

duty is not chargeable on the transfer of the property except to
the extent of the change between the agreement and the transfer.

Note for this subsection:
Example for subsection (3) —
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(4A)

(4B)

(4C)

(4)

On 1 July, under an agreement for the transfer of dutiable property,
A agrees to sell land in Western Australia to B and C as tenants in
common in the undivided shares of 90/100 to B and 10/100 to C for
$100 000.

At settlement, under the transfer, B and a new party, D are tenants in
common in equal shares.

Transfer duty is chargeable on the transfer of the property only to the
extent of the change in the interests in the property between the
agreement and the transfer.

Transfer duty would be chargeable on the transfer of the property on
50/100 X $100 000, which is $50 000 i.e. 10/100 from C to D and
40/100 from B to D.

If, but for this subsection, subsections (1) and (3) would both
apply to the transfer of dutiable property, subsection (1) does

not apply.

If an agreement for the transfer of dutiable property is duty
endorsed, duty is not chargeable on the transfer of the property
under the agreement to the purchaser in the purchaser’s capacity
as—

(@) atrustee of a unit trust scheme if —

(i) the purchaser is an individual and is the sole unit
holder in the unit trust; or

(i)  the purchaser is a unit holder in the unit trust and
is related, as referred to in section 43(1)(a), (b),
(c), (d) or (e), to each of the other unit holders;

or

(b) atrustee, other than a trustee of a discretionary trust or a
unit trust scheme, if the beneficiary and the purchaser
are related as referred to in section 43(1)(a), (b), (c), (d)
or (e).

A reference in subsection (4B) to a unit holder or to a
beneficiary is limited to a reference to a unit holder or
beneficiary whose interest in the scheme or trust is a beneficial
interest.

If an agreement for the transfer of dutiable property is duty
endorsed, duty is not chargeable on the subsequent transfer of
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the property if, when liability for duty on the agreement arose,
the person named in the instrument effecting, or evidencing, the
agreement as the purchaser was acting as the agent of the
transferee of the subsequent transfer.

G) If—

(@) anagreement for the transfer of dutiable property is duty
endorsed; and

(b) the person named in the agreement as the purchaser
entered into the agreement with the intention that the
property would be transferred to —

(i) acorporation that the person intended to be
incorporated; or

(i) a dormant corporation, the shares in which the
person intended to be acquired,

and that property will not be held by the corporation as
trustee of a trust; and

(c) when liability for duty on the agreement arose, action
was being taken to —

(i) incorporate the corporation referred to in
paragraph (b)(i); or

(it)  acquire the shares in the corporation referred to
in paragraph (b)(ii),

duty is not chargeable on the subsequent transfer of the property
to the corporation referred to in paragraph (b)(i) or (ii).

(6) Insubsection (5) —

dormant corporation means a corporation that, since it was
incorporated —

(@) has not had any assets or liabilities other than share
capital for subscriber shares or shares issued to replace
subscriber shares of the same value on their redemption;
and
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(7)

(8)

(b)
(©)

has not been party to an agreement or a beneficiary or
trustee of a trust; and

has not issued or sold any shares or rights relating to
shares other than subscriber shares, rights relating to
subscriber shares or shares issued to replace subscriber
shares of the same value on their redemption.

Duty is not chargeable on a transfer of dutiable property by the
vendor under an agreement for the transfer of the property that
results in the property becoming scheme property for a managed
investment scheme if —

(@)

(b)

(©)

(d)
If—
(a)

(b)

the Commissioner is satisfied that a managed investment
scheme has been, or is to be, established by means of an
offer to subscribe to the scheme made to the public; and

the Commissioner is satisfied that before the
establishment of the scheme —

(i) the person named as purchaser in an agreement
for the transfer of dutiable property entered into
that agreement; or

(it)  the person promoting the scheme arranged for
that agreement to be entered into by the person
named in the agreement,

with the intention that the property concerned would
become scheme property; and

the agreement provides to the effect that, if the scheme
is not established, the agreement is terminated; and

the agreement is duty endorsed.

there is an agreement for the transfer of dutiable
property (the first agreement); and

after the first agreement takes place, one or more
dutiable transactions over all or part of the dutiable
property the subject of the first agreement takes place
(the intervening transactions); and
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(c) to give effect to the first agreement and the intervening
transactions, one or more transfers of dutiable property
(the transfers) are effected by one or more parties to the
first agreement and the intervening transactions; and

(d) the first agreement and the intervening transactions are
duty endorsed,

duty is not chargeable on the transfers.

Note for this subsection:
Example for subsection (8) —

On 1 July, under an agreement for the transfer of dutiable property,

A agrees to sell land in Western Australia to B for $100 000.
Settlement is to take place on 31 July. On 7 July, under an agreement
for transfer, B agrees to sell the land to C for $120 000. Again,
settlement is to take place on 31 July. Before 31 July, B directs A, that
at settlement, A transfer the land to C.

The agreement between A and B is the first agreement. The
agreement between B and C is the intervening transaction. Transfer
duty is not chargeable on the transfer from A to C if the first agreement
and intervening transactions are duty endorsed.

(9) Duty is not chargeable on a transfer to a trustee of dutiable
property subject to a declaration of trust in respect of the same
dutiable property if the declaration of trust is duty endorsed, or
under subsection (11) duty is not chargeable on the declaration
of trust.

(10) Duty is not chargeable on a declaration of trust that declares the
same trusts as those upon and subject to which the same
dutiable property was transferred, or agreed to be transferred, to
the person declaring the trust if the transfer, or agreement, is
duty endorsed.

(11) Duty is not chargeable on a declaration of trust if —

(@) the declaration of trust supersedes another declaration of
trust which is duty endorsed and declares the same trusts
as were declared under the superseded declaration of
trust; and

(b) the beneficiary under the declaration of trust is the same
as under the superseded declaration of trust; and
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(12)

(13)

(14)

(15)

(16)

(c) the dutiable property subject to the declaration of
trust —

(1) is wholly or substantially the same as the
property that was the subject of the superseded
declaration of trust at the time of the declaration
of the superseded declaration of trust; or

(i)  represents the proceeds of re-investment of
property that was the subject of the superseded
declaration of trust at the time of the declaration
of the superseded declaration of trust; or

(iii)  is property to which both subparagraphs (i)
and (ii) apply.
Duty is not chargeable on a transfer of dutiable property
resulting from a dutiable transaction referred to in

section 11(1)(d) if the vesting of the dutiable property is duty
endorsed.

Duty is not chargeable on a transfer of dutiable property in
accordance with a foreclosure order if the foreclosure order is
duty endorsed.

Duty is not chargeable on a transfer of dutiable property in
accordance with a partnership acquisition if the partnership
acquisition is duty endorsed.

Duty is not chargeable on a transfer of, or an agreement for the
transfer of, an interest in a mining tenement under a farm-in
agreement if —

(@) the farm-in agreement is duty endorsed; and

(b) the exploration amount under the agreement has been
expended.

Duty is not chargeable in respect of a dutiable transaction
prescribed, on such condition and under such circumstances as
are prescribed, if the dutiable transaction is one of 2 dutiable
transactions that relate to the same transaction for the same
dutiable property.
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[Section 42 amended-by: No. 32 of 2012 s. 5 and 6.]

43. Persons related to purchaser for s. 42(2)(a)

(1) For the purposes of section 42(2)(a), the following persons are

related to a purchaser who is an individual —
(@) the purchaser’s spouse or de facto partner;
(b) aparent or remoter lineal ancestor of —
(i) the purchaser; or
(if)  the purchaser’s spouse or de facto partner;
(c) achild or remoter lineal descendant of —
(i) the purchaser; or
(i)  the purchaser’s spouse or de facto partner;
(d) asibling of —
(i) the purchaser; or

(if)  the purchaser’s spouse or de facto partner;

(e) aspouse or de facto partner of a sibling mentioned in

paragraph (d);
(f) acorporation if —

(i) the purchaser is the sole shareholder of the

corporation; or

(i)  the purchaser is a shareholder of the corporation
and is related (within the meaning of this section)

to each of the other shareholders;

(9) atrustee of a unit trust scheme in the trustee’s capacity

as trustee of the unit trust scheme if —

(i) the purchaser is the sole unit holder in the
trust; or

unit

(i)  the purchaser is a unit holder in the unit trust and
is related (within the meaning of this section) to

each of the other unit holders.
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(2) For the purposes of section 42(2)(a), a person is related to a
purchaser that is a corporation if —

(@) the person is the sole shareholder of the corporation; or

(b) the person is a shareholder of the purchaser and, if the
person were a purchaser, would be related (within the
meaning of this section) to each of the other
shareholders.

(3) For the purposes of section 42(2)(a), a person is related to a
purchaser that is the trustee of a unit trust scheme if —

(@) the person is the sole unit holder in the unit trust
scheme; or

(b) the person is a unit holder in the unit trust scheme and, if
the person were a purchaser, would be related (within
the meaning of this section) to each of the other unit
holders.

(4) However, persons referred to in subsection (1), (2) or (3) are not
related for the purpose of section 42(2)(a) if the dutiable
property the subject of the transaction is to be held by a person
on behalf of another person (the beneficiary) —

(@) as the trustee of a discretionary trust; or

(b) as atrustee of a unit trust scheme, other than as referred
to in subsection (1)(g); or
(c) as atrustee other than a trustee referred to in
paragraph (a) or (b), unless —
(i) the purchaser and the transferee are related as
referred to in subsection (1)(a), (b), (c), (d) or
(e); and
(i)  the purchaser and the beneficiary are related as
referred to in subsection (1)(a), (b), (c), (d) or
(e).
[Section 43 amended-by: No. 32 of 2012 s. 7.]

page 50 Compare 19 Nov 2018 [03-f0-00] / 01 Jan 2019 [03-g0-02]

Extract from www.slp.wa.gov.au, see that website for further information



Duties Act 2008

Transfer duty Chapter 2
Collection of transfer duty Part 4
s. 44A

Division 7 — Interim assessment of transfer duty
[Heading inserted-by: No. 10 of 2013 s. 5.]

44A. Interim assessment of transfer duty

(1) The Commissioner may make an assessment (an interim
assessment) of a portion of the duty payable on a dutiable
transaction if —

(@) the Commissioner is satisfied that duty is payable on the
transaction; and

(b) one of the following applies —

(i) more than 6 months have elapsed since the day
on which a transaction record was lodged under
section 23;

(i)  more than 6 months have elapsed since the day
on which a transaction record ought to have been
lodged under section 23;

(iii)  the Commissioner is satisfied that it will not be
possible to obtain the information necessary to
determine the dutiable value of the transaction
within the 6 months referred to in
subparagraph (ii);

and

(c) the Commissioner is satisfied that a portion of the
dutiable value of the transaction can be determined.

(2) For the purposes of subsection (1)(b)(ii), the day on which a
transaction record ought to have been lodged is the last day of
the 2-month period referred to in section 23(1).

(3) For the purpose of being satisfied of the matter in
subsection (1)(c), the Commissioner may have regard to any
information that the Commissioner considers relevant, including
the following —

(@) the value, as agreed between the Commissioner and the
taxpayer, of anything;
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(b)
(©)
(d)
(€)

(f)

the consideration (if any) given for the dutiable
transaction;

any evidence, whether provided by the taxpayer or
obtained by the Commissioner, of the value of anything;

any document or other record kept by or on behalf of a
party to the dutiable transaction;

any information held by a regulatory authority in the
State, another Australian jurisdiction or an overseas
jurisdiction;

any information that is publicly available.

(4) For the purposes of making an interim assessment, the duty
payable is to be determined as if the portion of the dutiable
value of the dutiable transaction were the full dutiable value of
the transaction.

(5) Section 37 may apply, when relevant, for the purposes of this
section, and when so applying, the reference in section 37(6)(a)
to the dutiable value for a transaction includes a reference to a
portion of the dutiable value for a transaction.

[Section 44A inserted-by: No. 10 of 2013 5. 5.]
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Part 5 — Application of this Chapter to
certain transactions

Division 1 — Simultaneous put and call options

Subdivision 1 — Terms used in this Division

44, Terms used
(1) Inthis Division —
call option means the right referred to in subsection (2)(a);
option property means —
(@) the dutiable property to which the call option applies; or

(b) if the put option applies only to a part of the dutiable
property to which the call option applies, that part of the
dutiable property;

put option means the right referred to in subsection (2)(b).
(2) Subject to subsection (3), a put option and a call option

constitute a simultaneous put and call option if, at the same
time —

(@) aperson (A) has a right to require another person (B) to
sell dutiable property to A, or to a person that has an
agreement, arrangement or understanding with
A relating to the dutiable property; and

(b) B has aright to require A, or a person referred to in
paragraph (a), to purchase —

(i) the dutiable property; or

(i)  apart of the dutiable property; or
(iii)  property that includes the dutiable property,
from B.

(3) For the purposes of subsection (2), it is irrelevant when the call
option or the put option is exercisable.
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Subdivision 2 — Simultaneous put and call options

45, Call option of simultaneous put and call option to be taken
to be agreement for transfer of option property

(1) When a simultaneous put and call option comes into existence,
the call option is taken to be an agreement for the transfer of the
option property to A and is liable to duty accordingly, unless —

(@) the call option and the put option are only for the
purpose of obtaining finance or making other financial
arrangements; or

(b) the call option and the put option form part of a scheme
of call options and put options given by the proprietors
of a business that —

(i) are only for the purpose of facilitating the
continuation of the business by one or some of
the proprietors (the continuing proprietor or
proprietors); and

(it)  are not exercisable except on the occurrence of
an event specified in them that would cause the
continuing proprietor or proprietors to seek to
acquire the interest of another of the proprietors.

(2) Insubsection (1)(b) —
proprietor means —
(@) inthe case of a partnership — a partner; or
(b) in the case of a company — a shareholder; or
(c) inthe case of a unit trust scheme — a unit holder; or
(d) inany other case — a person the Commissioner
determines to be a proprietor of the business.

(3) For the purposes of subsection (1), it is irrelevant whether or not
the call option is assigned as referred to in section 49.
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46. Simultaneous put and call option, dutiable value of

The dutiable value of a dutiable transaction referred to in
section 45 is —

(@ the sum of —

(1) the amount paid by way of consideration for the
granting of the call option in respect of the
option property; and

(i)  the amount payable in the event of the call option
being exercised in respect of the option property;

or

(b)  the unencumbered value of the option property at the
time when liability for duty on the transaction arises,
if —

(i) there are no amounts paid or payable under
paragraph (a); or

(i)  the amounts paid or payable under paragraph (a)
cannot be ascertained when liability for duty on
the transaction arises; or

(iii)  the unencumbered value is greater than the sum
of the amounts paid or payable under
paragraph (a).

47. Dutiable transaction referred to in s. 45, duty paid on to be
credited

If—

(@) atransaction record for a dutiable transaction referred to
in section 45 for option property is duty endorsed (the
first dutiable transaction); and

(b) asaresult of the call option or the put option being
exercised either, or both, of the following occur (the
second dutiable transaction) —

(i) anagreement for the transfer of the option
property is executed;
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48.

1)

(@)

49,

1)

(if)  the option property is transferred,

the amount of duty payable on the second dutiable transaction is
to be reduced by the amount of duty paid on the first dutiable
transaction.

Simultaneous put and call option not exercised or assigned,
consequences of

If, in relation to a call option of a simultaneous put and call
option taken to be an agreement for the transfer of option
property under section 45 —

(@) the call option and the put option of the simultaneous
put and call option —

(i) both expire without being exercised; or

(i) are rescinded or cancelled by agreement, or
either is rescinded or cancelled and the other
expires without being exercised,

and

(b) the call option has not been assigned as referred to in
section 49,

this Division does not apply and the Commissioner, on the
application of the taxpayer, is to assess or reassess the liability
to duty of the call option.

For the purposes of this section, the Taxation Administration
Act section 17 applies as if the original assessment had been
made when the call option and the put option had both expired
or were rescinded or cancelled.

Subdivision 3 — Assignment of call option
Assignment of call option to be taken to be agreement for
transfer of option property

If, in respect of a simultaneous put and call option —

(@ A has assigned the call option to another person (C) so
that C has a right to require B to sell the option property
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to C, or to a person that has an agreement, arrangement
or understanding with C relating to the property; and

(b) B has aright to require C, or a person referred to in
paragraph (a), to purchase the option property from B,

the assignment of the call option is taken to be an agreement for
the transfer of the option property to C and is liable to duty

accordingly.

(2) If subsection (1) applies, section 45 does not apply in relation to
the rights of C and B referred to in subsection (1).

50. Assignment of call option, dutiable value of

The dutiable value of a dutiable transaction referred to in
section 49 is —

(@ the sum of —

(i)

(i)

or

the amount paid by way of consideration for the
assignment of the call option in respect of the
option property; and

the amount payable in the event of the exercise
of the call option in respect of the option
property;

(b) the unencumbered value of the option property at the
time when liability for duty on the transaction arises,

if —
(i) there are no amounts paid or payable under
paragraph (a); or
(i)  the amounts paid or payable under paragraph (a)
cannot be ascertained when liability for duty on
the transaction arises; or
(iii)  the unencumbered value is greater than the sum
of the amounts paid or payable under
paragraph (a).
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51. Dutiable transaction referred to in s. 49, duty paid on to be
credited
If —

(a) atransaction record for a dutiable transaction referred to
in section 49 for option property is duty endorsed (the
first dutiable transaction); and

(b) as aresult of the put option, or the assigned call option,
being exercised either, or both, of the following occur
(the second dutiable transaction) —

(i) anagreement for the transfer of the option
property is executed,;

(it)  the option property is transferred,

the amount of duty payable on the second dutiable transaction is
to be reduced by the amount of duty paid on the first dutiable
transaction.

52. Assigned call option not exercised or further assigned,
consequences of

(1) If, in relation to an assignment of a call option taken to be an
agreement for the transfer of the option property under
section 49 —

(@) the call option and the put option of the simultaneous
put and call option —

(i) both expire without being exercised; or

(i) are rescinded or cancelled by agreement, or
either is rescinded or cancelled and the other
expires without being exercised,

and

(b) the call option has not been further assigned as referred
to in section 49,

this Division does not apply and the Commissioner, on the
application of the taxpayer, is to assess or reassess the liability
to duty of the assignment of the call option.
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(2)

For the purposes of this section, the Taxation Administration
Act section 17 applies as if the original assessment had been
when the call option and the put option had both expired or
were rescinded or cancelled.

Division 2 — Discretionary trust acquisitions and surrenders

53.

54,

55.

56.

Subdivision 1 — Terms used in this Division

References to partnership or trust holding property

A reference to a partnership or trust holding property is a
reference to the holding of the property by the partners for the
partnership or the trustees under the trust.

References to taker in default

A reference to a taker in default is to a beneficiary of a
discretionary trust that has an interest in the discretionary trust
in default of an appointment by the trustee, or trustees, of the
discretionary trust.

References to trust acquisition
A reference to a trust acquisition is to the acquisition by a taker
in default of an interest in a discretionary trust that holds —

(a) dutiable property; or

(b) an indirect interest in dutiable property.

References to trust surrender
A reference to a trust surrender is to the surrender by a taker in
default of an interest in a discretionary trust that holds —

(@) dutiable property; or

(b) anindirect interest in dutiable property.
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57. When discretionary trust holds indirect interest in dutiable
property

(1) Addiscretionary trust holds an indirect interest in dutiable
property if an entity linked to the trustee of the discretionary
trust is entitled to dutiable property.

(2) Section 156 applies where it is necessary to determine whether
an entity is linked to a trustee of a discretionary trust for the
purposes of subsection (1) or section 59(a)(ii) or 61(b).

(3) Inapplying section 156, the trustee of the discretionary trust is
the main entity, despite section 152(2).

Subdivision 2 — Trust acquisitions and trust surrenders

58. When person acquires interest in discretionary trust

A person acquires an interest in a discretionary trust if the
person —

(@) becomes a taker in default of the discretionary trust —
(i) on creation of the discretionary trust; or

(it)  otherwise, other than because of the surrender of
another person’s interest in the discretionary trust
for which duty has been paid or in respect of
which duty was not chargeable;

or

(b) is ataker in default of the discretionary trust whose
interest increases, other than because of the surrender of
another person’s interest in the discretionary trust for
which duty has been paid or in respect of which duty
was not chargeable.

59. Trust acquisition or trust surrender, dutiable value of

The dutiable value of a trust acquisition or trust surrender is —

(@) the consideration for the acquisition or surrender so far
as the consideration relates to dutiable property —

(i) held by the discretionary trust; or
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(i)  to which an entity linked to the trustee of the
discretionary trust is entitled;

or

(b) the value of the taker in default’s interest in the
discretionary trust at the time when liability for duty on
the transaction arises if —

(i) there is no consideration for the acquisition or
surrender; or

(it)  the consideration cannot be ascertained when
liability for duty on the transaction arises; or

(iii)  the value of the taker in default’s interest is
greater than the consideration for the acquisition
or surrender.

60. References to interest in discretionary trust of taker in
default

(1) Avreference to an interest in a discretionary trust of a taker in
default in the discretionary trust is —

(@) the percentage of —
(i) the trust income; or
(i)  the trust property,

that the taker in default would receive in default of
appointment by the trustee; or

(b) if the taker in default would receive both trust income
and trust property in default of appointment by the
trustee, the percentage of either the trust income or the
trust property that the taker in default would receive that
is the greater.

(2) Despite subsection (1), if the Commissioner considers it
appropriate to do so, an interest in a discretionary trust of a taker
in default is to be determined by the Commissioner taking into
account the rights or entitlements of the taker in default under
the trust.
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61.

62.

(1)

Taker in default’s interest, value of for s. 59(b)

For the purposes of section 59(b), the value of the taker in
default’s interest in a discretionary trust is the total of the
following amounts —

(@ inrespect of the dutiable property held by the
discretionary trust — an amount determined by applying
the interest in the discretionary trust of the taker in
default to the unencumbered value, when liability for
duty on the transaction arises, of the dutiable property;

(b) inrespect of the dutiable property to which an entity
linked to the trustee of the discretionary trust is
entitled — an amount determined by applying the
interest in the discretionary trust of the taker in default
to an amount determined by applying section 157 as if a
reference in that section —

(i) to land were a reference to dutiable property; and

(i)  to the main entity were a reference to the trustee
of the discretionary trust.

Note for this section:

For example, if the taker in default had a 50% interest in the trust and
the trust held dutiable property of $1 000 000, the value of the taker in
default’s interest would be $500 000.

When trust acquisition or trust surrender is not dutiable
transaction

Duty is not chargeable on a trust acquisition or trust surrender if
the trust acquisition or trust surrender is a result of —

(@) aperson becoming or ceasing to be a member of a class
of beneficiaries of the discretionary trust because of the
birth or death of the person; or

(b) aperson becoming or ceasing to be a member of a class
of beneficiaries of the discretionary trust because of the
marriage or divorce of the person, or the beginning or
ending of a de facto relationship of the person.
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(2) Insubsection (1)(b) —

de facto relationship means a de facto relationship that comes
within the Family Court Act section 205Z(1)(a), (b) or (c).

Division 3 — Corporate trustees

Subdivision 1 — Terms used in this Division

63. Terms used

In this Division —

authorised trustee corporation means a corporation declared
under the Corporations Act to be an authorised trustee
corporation for any provision of that Act;

disposition, in relation to a share, includes —
(@) atransfer or other disposition of the share; and
(b) the allotment or issue of the share; and

(c) the redemption, surrender or cancellation of the share;
and

(d) the variation, abrogation or alteration of a right
pertaining to the share with respect to the capital of the
corporate trustee; and

(e) any means by which a share is disposed of or the rights
of its holder are diminished;

share means —
(@) ashare or stock of an unlisted corporation; or
(b) aninterest in such a share or stock;

unlisted corporation means a corporation not listed on an
official list of a prescribed financial market.

64. References to trustee of discretionary trust holding property

A reference to a trustee of a discretionary trust holding property
is a reference to the holding of the property by the trustee under
the trust.
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65.

66.

(1)

(@)

3)

References to corporate trustee
A reference to a corporate trustee is to the trustee of a
discretionary trust if that trustee —

(@) isan unlisted corporation, other than an authorised
trustee corporation; and

(b) holds —
(i) dutiable property; or
(i) anindirect interest in dutiable property.

When corporate trustee holds indirect interest in dutiable
property

A corporate trustee holds an indirect interest in dutiable
property if an entity linked to the trustee is entitled to dutiable
property.

Section 156 applies where it is necessary to determine whether

an entity is linked to a corporate trustee for the purposes of
subsection (1).

In applying section 156, the corporate trustee is the main entity,
despite section 152(2).

Subdivision 2 — Disposition of shares in a corporate trustee

67.

1)

@)

Share disposition taken to be agreement for transfer of trust
property

A disposition of a share in a corporate trustee is taken to be an
agreement for the transfer of dutiable property and is liable to
duty accordingly if it is a transaction, or part of a transaction,
that is a scheme or arrangement, or part of a scheme or
arrangement, that results in a change in the beneficial ownership
of dutiable property held directly or indirectly by the corporate
trustee of a discretionary trust.

Subsection (1) does not apply to the disposition of a share by
which the personal representative of a deceased person disposes
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of a share to a beneficiary in the administration of the estate of
the deceased.

68. Transaction referred to in s. 67, dutiable value of

(1) The dutiable value of a transaction referred to in section 67 is
the proportion of the dutiable value of the dutiable property
held, directly or indirectly, by the corporate trustee at the time
of the share disposition that is equivalent to the proportion of
the total issued capital of the corporate trustee represented by
the share.

(2) The dutiable value of the dutiable property held indirectly by a
corporate trustee is an amount determined by applying
section 157 as if a reference in that section —

(@) to land were a reference to dutiable property; and

(b) to the main entity were a reference to the corporate
trustee.

(3) Indetermining the proportion of the total issued capital of a
corporate trustee represented by a share for the purposes of
subsection (1), the respective rights and obligations pertaining
to the share and the other shares in the capital of the corporate
trustee are to be taken into account.

69. Person liable to pay duty on disposition of share

The person liable to pay duty on a disposition of a share in a
corporate trustee referred to in section 67 is each person that
holds a share in the corporate trustee.

Division 4 — Partnerships

Subdivision 1 — Terms used in this Division

70. Term used: dutiable property

In this Division, other than section 78 —
dutiable property means each of the following —
(@ land in Western Australia;
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71.

72.

73.
(1)

@)

(3)

74.

(b) achattel in Western Australia.
[Section 70 amended-by: No. 17 of 2010 s. 12.]

References to partnership or trust holding property

A reference to a partnership or trust holding property is a
reference to the holding of the property by the partners for the
partnership or the trustees under the trust.

References to partnership acquisition
A reference to a partnership acquisition is to a person acquiring
a partnership interest in a partnership that holds —

(@ land in Western Australia; or

(b) anindirect interest in land in Western Australia.

[Section 72 amended-by: No. 17 of 2010 s. 13.]

When partnership holds indirect interest in WA land

A partnership holds an indirect interest in land in Western
Australia if an entity linked to the partnership is entitled to land
in Western Australia.

Section 156 applies where it is necessary to determine whether
an entity is linked to a partnership for the purposes of
subsection (1) or section 76(a)(ii) or 77(1)(b).

In applying section 156, the partnership is the main entity,
despite section 152(2).

References to partner’s partnership interest
A reference to a partner’s partnership interest is to the greater
of —

(@) the percentage of the capital of the partnership the
partner has contributed or is obliged to contribute; or

(b) the percentage of the losses of the partnership the
partner is required to bear.
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Subdivision 2 — Acquiring partnership interests

75. When person acquires partnership interest

(1) A person acquires a partnership interest if a partnership is
formed or the person’s partnership interest increases.
(2) Without limiting subsection (1) —
(@) apartnership may be formed on —
(1) achange in the membership of a partnership; or
(it)  the merger of 2 or more partnerships;
or
(b) aperson’s partnership interest may increase —
(i) under the terms of a partnership agreement; or

(it)  on the retirement of a partner from a partnership;
or

(iii)  onachange in the terms of a partnership
agreement effecting a change in the interests of
the partners.

76. Partnership acquisition, dutiable value of

The dutiable value of a partnership acquisition is —

(@) the consideration for the acquisition so far as the
consideration relates to dutiable property —

(i) held by the partnership; or

(i)  to which an entity linked to the partnership is
entitled;

or

(b) the value of the partnership interest the subject of the
acquisition at the time when liability for duty on the
transaction arises if —

(i) there is no consideration for the acquisition; or
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(if)  the consideration cannot be ascertained when
liability for duty on the transaction arises; or
(iii)  the value of the partnership interest is greater
than the consideration for the acquisition.
77. Partnership interest, value of for s. 76(b)

(1) For the purpose of section 76(b), the value of a partnership
interest the subject of a partnership acquisition is the total of the
following amounts —

(@ inrespect of the dutiable property held by the
partnership — an amount determined by applying the
partner’s partnership interest to the unencumbered
value, when liability for duty on the transaction arises,
of the dutiable property;

(b) in respect of the dutiable property to which an entity
linked to the partnership is entitled — an amount
determined by applying the partner’s partnership interest
to an amount determined by applying section 157 as if a
reference in that section —

(i) to land were a reference to dutiable property; and
(i)  to the main entity were a reference to the
partnership.

(2) Indetermining the value of a partnership interest the subject of a
new partner’s partnership acquisition on formation of a
partnership, the value of any dutiable property the partner
contributed to the partnership on its formation is to be
disregarded.

(3) For the purposes of subsection (2), a person is a new partner
only if —

(@) the person was not in partnership with any partners of
the partnership immediately before its formation; or
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78.

(4)

()

1)

)

(b) on the person’s partnership acquisition, the person
becomes a partner in an additional partnership to a
partnership in which the person is a partner with any
partners of the additional partnership immediately
before its formation.

However, subsection (3)(b) does not apply to a person that
makes a partnership acquisition in a partnership that was formed
because of a change in the membership of the partners of
another partnership (the old partnership) if the person had a
partnership interest in the old partnership.

In determining the value of a partner’s partnership interest the
subject of an acquisition that is an increase in the partner’s

partnership interest, the partner’s partnership interest is taken to
be the increase in the partner’s partnership interest.

Transfer of dutiable property of partnership to retiring
partner, dutiable value of

This section applies if, on a person (the retiring partner)
ceasing to be a partner in a partnership because of the retiring
partner’s retirement from the partnership or its dissolution,
dutiable property of the partnership is transferred or agreed to
be transferred to the retiring partner.

The dutiable value of a transfer of, or an agreement for the
transfer of, dutiable property to the retiring partner must be
reduced by an amount calculated by applying the retiring
partner’s partnership interest in the partnership to the
unencumbered value of the dutiable property immediately
before the retirement or dissolution.

Note for this subsection:
Example for subsection (2) —

A, B and C are in partnership in equal shares. B had a one-third
partnership interest immediately before retiring. On B ceasing to be a
partner, A and C transfer land to B. The dutiable value of the land
acquired by B will be reduced by one-third.
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Division 5 — Western Australian business assets

Subdivision 1 — Terms used in this Division

Terms used

In this Division —
business asset means any of the following —
(@) goodwill of a business;
(b) arestraint of trade arrangement for a business;
(c) abusiness identity;
(d) abusiness licence;

(e) aright of a business under an uncompleted agreement to
supply commaodities or provide services;

(f) intellectual property of a business;

(g) things that a business has that are in the nature of rent
rolls and client lists,

but does not include a trade debt;

business identity means a business name, trading name or
internet domain name, or a right to use a business name, trading
name or internet domain name;

business licence means a licence, permit or authority which is
issued, granted or given under —

(@) awritten law and which is required by a written law to
be held by a person carrying out an activity for gain or
reward; or

(b) alaw of the Commonwealth and which is required by a
law of the Commonwealth to be held by a person
carrying out an activity in Western Australia for gain or
reward;

circuit layout right means an exclusive right under the Circuit
Layouts Act 1989 (Commonwealth) for an eligible layout under
that Act;
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commaodities includes land, money, credit and goods and any
interest in them;

franchise arrangement means an agreement or other
arrangement under which a person (the franchisor) that carries
on a business authorises or permits another person (the
franchisee) —

(@) toengage in the business of producing, supplying or
providing commodities or services, or both, at a place
other than the place of business of the franchisor as long
as the franchisee does so under —

(i) astated marketing, business or technical plan or
system; and

(i) acommon format or common procedure, or both;
and

(b) to use a mark or common trade name in such a way that
the business carried on by the franchisee is or is capable
of being identified by the public as being substantially
associated with the mark or name identifying,
commonly connected with or controlled by the
franchisor or a person that is a related person to the
franchisor;

intellectual property means —

(@) a patent, trademark, industrial design, copyright,
registered design, plant breeder right or circuit layout
right; or

(b) anything else that has the following characteristics —

(i) itisin the nature of a strategy, process,
procedure, mode of operation or way of working
that enables a commaodity or service to be
produced, supplied or provided or that enhances
the production, supply, provision or quality of a
commodity or service;
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(i) it was created, devised or developed to be used
for business purposes or, having been created,
devised or developed for other purposes, has
been applied, adapted or modified for use for
business purposes;

or
(c) aright to use or exploit —
(1) anything mentioned in paragraph (a) or (b); or
(i) an adaptation or modification of anything
mentioned in paragraph (a) or (b);
plant breeder right means —

(@) aplant breeder’s right under the Plant Breeder’s Rights
Act 1994 (Commonwealth); or

(b) aplant breeder’s right corresponding to a right
mentioned in paragraph (a);
related person has the meaning given in section 162;
restraint of trade arrangement for a business means a restraint
of trade arrangement which, in the opinion of the
Commissioner, enhances or is likely to enhance the value of the
business;

Western Australian business, in relation to a dutiable
transaction, means —

(@) abusiness that, in the year preceding the transaction
has —

(i) been carried on in or from Western Australia; or

(i) supplied commodities or provided services to
customers in Western Australia;

or

(b) carrying out an activity for gain or reward under a
licence referred to in paragraph (a) of the definition of
business licence; or
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(c) carrying out an activity in Western Australia for gain or
reward under a licence referred to in paragraph (b) of the
definition of business licence;

Western Australian business asset means a business asset of a
Western Australian business.

Subdivision 2 — Particular transactions involving business

80.

81.

1)

(@)

(3)

assets

Some transactions involving business licences to be taken to
be agreements to transfer WA business assets

When a person agrees to relinquish a business licence held by
that person, or agrees not to apply for a renewal of such a
business licence, so that it, or another business licence in respect
of the same kind of activity, can be issued, granted or given to
another person that agreement is taken to be an agreement to
transfer a Western Australian business asset and is liable to duty
accordingly.

Transactions for particular WA business assets that are not
dutiable transactions

The transfer, or an agreement for the transfer, of a Western
Australian business asset from a franchisor in accordance with a
franchise arrangement, is not a dutiable transaction unless
another person has relinquished, or agreed not to extend, that
business asset or a business asset of the same kind so that the
franchisee could acquire that business asset.

A transaction is not a dutiable transaction if the only dutiable
property the subject of the transaction is intellectual property of
a business.

A transaction referred to in subsection (2) is a dutiable
transaction if, under section 37, it is aggregated with a
transaction that is a dutiable transaction for a Western
Australian business asset and the transactions are treated as a
single dutiable transaction.

Compare 19 Nov 2018 [03-f0-00] / 01 Jan 2019 [03-g0-02] page 73

Extract from www.slp.wa.gov.au, see that website for further information



Duties Act 2008

Chapter 2 Transfer duty
Part 5 Application of this Chapter to certain transactions
s. 82
(4) For the purposes of section 11(1)(f), new dutiable property that
is a Western Australian business asset referred to in
section 17(1)(c) is not acquired unless subsection (5) applies.
(5) Ifaperson—

(@) carries on, or has carried on, a business (the first
business); and

(b) creates intellectual property, a restraint of trade
arrangement or a business identity related to the first
business for the purpose of the carrying on of the first
business or another business by another person,

then, subject to subsections (2) and (3), the creation of the
intellectual property, restraint of trade arrangement or business
identity is the acquisition by that other person of a Western
Australian business asset of the first business.

Subdivision 3 — Dutiable value of dutiable transactions for

82.

business assets

Dutiable transaction for business asset, dutiable value of
The dutiable value of a dutiable transaction for a business asset
is to be determined —

(@ under section 83 if —

(i) the business asset is a business licence referred to
in paragraph (b) of the definition of that term in
section 79; and

(if)  the asset is of a Western Australian business
referred to in paragraph (c) of the definition of
that term in section 79;

or

(b) under section 84 if the business asset is a business
licence referred to in paragraph (a) of the definition of
that term in section 79; or

(c) under section 85 or 86, as is relevant; or
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(d) if the Commissioner decides that it is not appropriate to
determine the dutiable value of a dutiable transaction for
business assets under any of those sections, on such
other basis as the Commissioner decides is appropriate.

83. Certain business licences required by Cwlith law, dutiable
value of for s. 82(a)

The dutiable value of a dutiable transaction referred to in
section 82(a) is the greater of the following —

(@) the value of the business licence so far as it authorises
the carrying out of an activity in Western Australia; or

(b) the portion of the consideration for the transaction that
relates to the carrying out of an activity in Western
Australia under the authority of the business licence.

84. Business licences required by WA law, dutiable value of
for s. 82(b)

The dutiable value of a dutiable transaction referred to in
section 82(b) is —
(@) the consideration for the dutiable transaction; or

(b) the unencumbered value of the business licence the
subject of the transaction at the time when liability for
duty on the transaction arises if —

(i) there is no consideration for the transaction; or
(it)  the consideration cannot be ascertained when
liability for duty on the transaction arises; or

(iii)  the unencumbered value is greater than the
consideration for the transaction.

85. Dutiable value of business asset where principal place of
business is in WA

The dutiable value of a dutiable transaction for a business asset
where the principal place of business or head office of the
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86.

Western Australian business is in Western Australia is to be
determined using the following formula —

CWV x (TS - IS)
TS
CUV x (TS - 1S)
\V/ =
TS

N\
| DAY

where —
DV is the dutiable value;
CUVis—
(@) the consideration for the transaction; or

(b) the unencumbered value of the business asset the subject
of the transaction if —

(i) there is no consideration for the transaction; or

(i)  the consideration cannot be ascertained when
liability for duty on the transaction arises; or

(iii)  the unencumbered value is greater than the
consideration for the transaction;

TS is the gross amount (in Australian dollars) of all the
commaodities supplied and services provided by the business in
the last 3 completed financial years preceding the transaction;

IS is the gross amount (in Australian dollars) of the
commodities supplied and services provided by the business to
customers elsewhere in Australia in the last 3 completed
financial years preceding the transaction.

Dutiable value of business asset where principal place of
business is out of WA

The dutiable value of a dutiable transaction for a business asset
where neither the principal place of business nor the head office
of the Western Australian business is in Western Australia is to
be determined using the following formula —

CUV x WAS

TS

N\ /L
v =
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CUV x WAS
TS

DV

where —
DV is the dutiable value;
CUVis —
(@) the consideration for the transaction; or

(b) the unencumbered value of the business asset the subject
of the transaction if —

(i) there is no consideration for the transaction; or

(i)  the consideration cannot be ascertained when
liability for duty on the transaction arises; or

(iii)  the unencumbered value is greater than the
consideration for the transaction;

TS is the gross amount (in Australian dollars) of all the
commodities supplied and services provided by the business in
the last 3 completed financial years preceding the transaction;

WAS is the gross amount (in Australian dollars) of the
commaodities delivered and services provided by the business to
customers in Western Australia in the last 3 completed financial
years preceding the transaction.

Division 6 — Conditional agreements

87. References to conditional agreement

(1) A -reference to a conditional agreement is to an agreement for
the transfer of dutiable property where —

(@) completion of the agreement is conditional on the
happening of one or more of the events described in
subsection (2) and specified in an instrument effecting
or evidencing the agreement; and

(b) the parties to the agreement do not have control over the
happening of the event, except to the extent that they are
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required under the agreement to use their best
endeavours to secure the happening of the event; and

(c) aperson related to a party to the agreement does not
have control over the happening of the event,

unless —

(d) itis acall option of a simultaneous put and call option
taken to be an agreement for the transfer of option
property under section 45; or

(e) itisan agreement that is subject to a condition which, in
the opinion of the Commissioner, constitutes a scheme
or arrangement, or part of a scheme or arrangement, the
sole or dominant purpose of which is to defer the
payment of duty.

(2) The following events are specified for the purposes of
subsection (1)(a) —

(@) the obtaining by a purchaser under the agreement of a
satisfactory private taxation ruling by the Commissioner
of Taxation of the Commonwealth as to the
consequences of the agreement with respect to taxation
under a law of the Commonwealth;

(b) the obtaining, to the satisfaction of a purchaser under the
agreement, of funds or of approval to obtain funds to
finance the purchase;

(c) the obtaining by a purchaser under the agreement of a
satisfactory building inspection, geotechnical or
environmental report from a third party in relation to the
property the subject of the agreement;

(d) the obtaining by a vendor under the agreement of the
consent of the Minister responsible for administering the
Land Administration Act 1997 to transfer a lease of
leasehold land to a purchaser under the agreement;

(e) the authorisation of the payment to a purchaser under
the agreement of a first home owner grant under the

page 78 Compare 19 Nov 2018 [03-f0-00] / 01 Jan 2019 [03-g0-02]

Extract from www.slp.wa.gov.au, see that website for further information



Duties Act 2008

Transfer duty Chapter 2
Application of this Chapter to certain transactions Part 5
s. 87

First Home Owner Grant Act 2000 in relation to a
property the subject of the agreement;

(f) the obtaining by a purchaser under the agreement of a
licence to trade or the grant of a franchise;

() where the subject of the agreement is a commercial
property, the obtaining by a vendor under the agreement
of the renewal of an existing lease of the property;

(h) the obtaining from the landlord of a leasehold business
by a vendor of the business the subject of the agreement,
of a new lease, or of an assignment of the current lease
to a purchaser under the agreement;

(i) the sale of another property by a purchaser under the
agreement;

(j) the obtaining by a vendor under the agreement of —

(i) the approval under the Planning and
Development Act 2005 section 135 for the
subdivision of the land, or part of the land, the
subject of the agreement; or

(if)  the registration of a strata/survey-strata plan
under the Strata Titles Act 1985;

(k) the obtaining by a purchaser under the agreement of
approval from a regulatory body;

()  the results of the making of due diligence inquiries by a
purchaser under the agreement where the results are to
be measured against objective criteria set out in an
instrument that effects or evidences the agreement;

(m) the issue of a certificate of title (however described) for
the property the subject of the agreement;

(n) the obtaining by a purchaser of consent required under
the Mining Act 1978 for the transfer of a mining
tenement the subject of the agreement;

(o) aprescribed event.
[(3), (4) deleted]
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(5) For the purposes of subsection (1)(c), the following persons are
related persons —

(@) joint owners of property;

(b) individuals who are in partnership with each other;
(c) participants in the same joint venture;

(d) family members;

(e) related corporations;

(f) atrustee and another trustee if there is any beneficiary
common to the trusts of which they are trustees, whether
the beneficiary has a vested share or is contingently
entitled or may benefit from a discretionary trust;

() anindividual and a corporation, if the individual is a
majority shareholder, director or secretary of the
corporation or a related corporation;

(h) anindividual and a trustee, if the individual is a
beneficiary under the trust of which the trustee is a
trustee, whether the beneficiary has a vested share or is
contingently entitled or is a potential beneficiary under a
discretionary trust;

(i) acorporation and a trustee if —

(i) the corporation or a majority shareholder,
director or secretary of the corporation is a
beneficiary under the trust of which the trustee is
a trustee; or

(i) arelated corporation to the corporation is a
beneficiary under the trust of which the trustee is
a trustee,

whether the beneficiary has a vested share or is
contingently entitled or is a potential beneficiary under a
discretionary trust.

(6) A reference in subsection (5)(d) to a family member of a person
isto —

(@ achild or remoter lineal descendant of the person; or
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(b) aparent or remoter lineal ancestor of the person; or

(c) abrother or sister of the person or remoter lineal
descendant of a brother or sister of the person; or

(d) anaunt or uncle of the person; or

(e) the spouse, former spouse, de facto partner or former
de facto partner of the person; or

(f) afamily member referred to in paragraph (a), (b), (c)
or (d) of a person referred to in paragraph (e); or

(g) the spouse or de facto partner of a person mentioned in
paragraph (a), (b), (c) or (d),
or more than one of them.
[Section 87 amended-by: No. 17 of 2010 s. 8.]

88A.  General conditional agreements, no duty on if terminated on
relevant grounds

(1) Duty is not chargeable on a general conditional agreement if,
after an instrument effecting or evidencing the agreement has
been lodged under section 23 but before duty on the transaction
is paid, or is due to be paid, under section 25 (whichever is the
earlier in time) —

(@) the agreement is terminated on relevant grounds; and

(b) the Commissioner is notified of the termination of the
agreement in the approved form.

(2) A general conditional agreement is terminated on relevant
grounds if —

(@) itis not carried into effect because the condition to
which it is or was subject cannot be fulfilled for reasons
that are not within the control of a party to the
agreement, or a person that is related (within the
meaning given in section 87(5)) to a party to the
agreement; and
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88.

89.

90.

91.

(b) duty is not chargeable on the agreement under
section 107 because it is a cancelled transaction.

[Section 88A inserted-by: No. 17 of 2010s. 9.]

References to farming land conditional agreement

A reference to a farming land conditional agreement is to a
conditional agreement the subject of which is solely or
dominantly farming land within the meaning of section 99(1).

References to mining tenement conditional agreement

A reference to a mining tenement conditional agreement is to a
conditional agreement the subject of which is a mining
tenement.

References to issue of title conditional agreement

A reference to an issue of title conditional agreement is to a
conditional agreement —
(@) for the sale of land conditional on the happening of one
or more of the events described in section 87(2)(j)
or (m); or
(b) for—
(i) the sale of a strata lot; and
(i)  the construction on the strata lot, after liability
for duty on the agreement arises, of a building
for commercial, residential or mixed use
purposes.

[Section 90 inserted-by: No. 17 of 2010 s. 10.]

References to subdivision conditional agreement

A reference to a subdivision conditional agreement is to a
conditional agreement for the sale of land conditional on the
obtaining by a purchaser under the agreement of approval from
the relevant authorities to the subdivision of the land, or part of
the land, the subject of the agreement.
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Part 6 — Exemptions, nominal duty and concessions
Division 1 — Exemptions

Subdivision 1 — Exemptions for public and governmental
purposes

92. Public authorities, declaration of as exempt bodies

(1) The Minister may declare a public authority to be an exempt
body for the purposes of this Subdivision.

Note for this subsection:

There are other exempt bodies. See the definition of exempt body in
section 3.

(2) The Minister may withdraw a declaration made under
subsection (1).

(3) The Minister is to publish notice of the making or withdrawal of
a declaration in the Gazette.

93. Transactions for which exempt body would be solely liable

Duty is not chargeable on a dutiable transaction to which an
exempt body is a party if the exempt body is the only party that
would be liable to pay duty that would, but for this section, be
chargeable on the transaction.

94, Transactions for which exempt body and another party
would be liable, duty reduction for etc.

(1) This section applies to a dutiable transaction to which an
exempt body is a party if —

(@ the exempt body would, apart from subsection (2), be
liable to pay duty chargeable on the transaction; and

(b) at least one other party to the transaction is liable to pay
duty chargeable on the transaction and is not an exempt
body.

(2) The exempt body is not liable to pay duty on the transaction.
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3)

(4)

The amount of duty payable on the transaction (AD) is the
amount determined under the formula —

AD— TD—(TD—xEf-
AD =TD - (TD x El)

where —

TD is the amount of duty that would be payable on the
transaction if this section did not apply to it;
Elis—

(@) if the interest in the dutiable property that the exempt
body has under the transaction is of a kind that enables
the proportion which that interest bears to the whole of
the dutiable property to be ascertained — that proportion
expressed as a percentage; or

(b) inany other case — a percentage determined by the
Commissioner to represent the proportion which the
interest in the dutiable property that the exempt body
has under the transaction bears to the whole of the
dutiable property.

The amount of duty payable by any party referred to in
subsection (1)(b) is the amount AD determined under
subsection (3).

Note for this section:

For example, an exempt body and another party acquire dutiable
property as tenants in common. The exempt body acquires 40 of

100 undivided shares and the other party acquires 60 of 100 undivided
shares. But for this section the transfer duty chargeable on the
transaction would be $3 000. Under the operation of this section the
amount of duty payable on the transaction is calculated as follows:

40

L 100 )

40
$3 000 7(33 000 x Wzss 000 - $1200 = $1800
L 100 )

This amount (i.e. $1 800) is the amount of transfer duty payable by the
other party.
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(1) Duty is not chargeable on a dutiable transaction that has been
entered into or occurred for charitable or similar public
purposes.

(2) However, subsection (1) does not apply if the person liable to
pay duty on the dutiable transaction is a relevant body, or is
related to a relevant body as referred to in subsection (3), unless
a beneficial body determination is in force for the purposes of
this Act in respect of the relevant body.

(3) A person liable to pay duty on a dutiable transaction is related to
a relevant body if —

(@) the person holds the dutiable property the subject of the
transaction as trustee of a trust; and

(b) the relevant body is a beneficiary under the trust,
whether the relevant body has a vested share or is
contingently entitled or is a potential beneficiary under a
discretionary trust, unless —

(i) the trust is a discretionary trust; and

(i)  the Commissioner decides in a particular case
that it would be inequitable for the person to be
treated as related to the relevant body.

[Section 95 amended-by: No. 8 of 2015 s. 5.]

96A. What is a relevant body

A reference to a relevant body is to any of the following —
(@) apolitical party;
(b) anindustrial association;
(c) aprofessional association;

(d) abody, other than a body referred to in paragraph (a),
(b), (c) or (e), that promotes trade, industry or
commerce, unless the main purposes of the body are
charitable purposes that fall within the first 3 categories
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(being relief of poverty, advancement of education and
advancement of religion) identified by Lord Macnaghten
in Commissioners for Special Purposes of Income Tax v
Pemsel [1891] AC 531 as developed by the common
law of Australia from time to time;

(e) abody that is a member of a class of bodies prescribed
for the purposes of this paragraph;

() abody that —

(i)

(i)

(iii)

is a member of a group, as defined in the
Pay-roll Tax Assessment Act 2002 Glossary, of
which a body referred to in another paragraph is
also a member; or

is a related body corporate, as defined in the
Corporations Act section 9, of a body referred to
in another paragraph; or

has as its sole or dominant purpose or object the
conferral of a benefit, whether financial or
non-financial, on a body referred to in another
paragraph.

[Section 96A inserted-by: No. 8 of 2015 s. 6.]

96B.  Application for a beneficial body determination

(1) An application may be made to the Minister for a determination
under section 96C that a relevant body is a beneficial body for
the purposes of the taxation Acts if —

(@) the Commissioner has decided (the decision) that —

(i)
(i)

and

a dutiable transaction is not an exempt
transaction under section 95; or

an acquisition is not exempt under section 168(1)
because the transfer referred to in that section
would not be an exempt transaction under
section 95;
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(b) that decision is made solely on the ground that the
person liable to pay duty on the dutiable transaction, or
who would be liable to pay duty on the transfer, is —

(i) arelevant body referred to in section 96A(c), (d),
(e) or (f); or

(i)  related to such a relevant body as referred to in
section 95(3).

(2) An application referred to in subsection (1) can be made only
if —
(@) an objection was made to the decision and the objection
and any subsequent review proceedings are exhausted,
discontinued or finally determined; or

(b) under the Taxation Administration Act section 34B —

(i) all rights of objection or review conferred by that
Act in respect of the decision have been
surrendered; or

(i)  an objection to the decision has been determined
and all rights to take review proceedings on the
Commissioner’s decision on the objection have
been surrendered.

(3) However, an application referred to in subsection (1) cannot be
made if the decision was made, or confirmed, on a reassessment
made on an application made by the taxpayer —

(@) under the Taxation Administration Act section 16(2)(b);
and

(b) after the right to object to the original assessment had
expired.

(4) An application referred to in subsection (1) must be made
within 60 days after subsection (2) first applies in respect of the
decision.

[Section 96B inserted-by: No. 8 of 2015 s. 6.]
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96C.
(1)

@)

3)

(4)

()

(6)

()

(8)

Beneficial body determination

On an application under section 96B the Minister, with the
Treasurer’s concurrence, may determine that a relevant body is
a beneficial body for the purposes of the taxation Acts.

The Minister, with the Treasurer’s concurrence, may amend or
revoke a beneficial body determination.

The Minister may make, amend or revoke a beneficial body
determination only if the Minister is of the opinion that it is in
the public interest to do so and after considering any
information that the Minister considers relevant.

The Minister must —

(@) provide written reasons to the applicant for a decision in
relation to an application under section 96B; and

(b) provide written reasons for a decision to amend or
revoke a beneficial body determination to the body in
respect of which the determination is made.

The Minister is to publish notice of the making, amendment or
revocation of a beneficial body determination in the Gazette.

A beneficial body determination is subject to the conditions
specified in the determination (if any).

A beneficial body determination made under this section comes
into force —

(@) for the purposes of this Act — on the day on which the
determination is made; and

(b) for the purposes of the Land Tax Assessment Act 2002
and the Pay-roll Tax Assessment Act 2002 — on the day
specified in the notice in respect of each Act.

Despite subsection (7)(a), a beneficial body determination made
under this section applies in relation to the relevant body in
respect of —
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(@) the dutiable transaction, or acquisition, that is the subject
of the application under section 96B (the original
transaction); and

(b) any other transaction —

(i) that was entered into or occurred after the
original transaction but before the determination
was made; and

(i) on which duty would not have been chargeable
under section 95 (including for the purposes of
section 168) had the determination been in force
for the purposes of this Act in respect of the
relevant body.

(9) The Commissioner is to reassess the liability to duty of each
transaction in respect of which a beneficial body determination
applies under subsection (8).

(10) The limitations as to time in the Taxation Administration Act
section 17 do not apply in respect of a reassessment under
subsection (9).

(11) A beneficial body determination continues in force until the day
on which notice of the revocation is published in the Gazette,
and different days may be specified for each Act in respect of
which the determination is in force.

[Section 96C inserted-by: No. 8 of 2015 s. 6.]

Subdivision 2 — Certain transactions between spouses or
de facto partners

96. Terms used

In this Subdivision —
lot means either of the following —

(@) alot within the meaning given in the Land Tax
Assessment Act 2002 Glossary clause 2;

(b) 2 or more such lots in the same ownership —
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(i) on which is constructed a residence, parts of
which stand on each of the lots; and

(i) which have common boundaries and which in
the opinion of the Commissioner should be
treated as a single lot for the purpose of this
Subdivision;

residence includes flat, apartment or other residential unit.

97. Some transactions between spouses or de facto partners

Duty is not chargeable on a transfer of, or an agreement for the
transfer of, dutiable property where —

(@) the person from whom, and the person to whom, the
dutiable property is transferred, or agreed to be
transferred, are married to each other or are de facto
partners of 2 years; and

(b) the dutiable property is a lot on which a residence is
erected which, when liability for duty on the transaction
arises, was used solely or dominantly as the ordinary
place of residence of the persons referred to in
paragraph (a); and

(c) the lot on which the residence is erected is used solely or
dominantly for residential purposes associated with that
residence; and

(d) the person from whom the dutiable property is
transferred, or agreed to be transferred, is the sole owner
of the property; and

(e) the result of the transaction is or will be that the dutiable
property is owned solely by the persons referred to in
paragraph (a) as joint tenants or tenants in common in
equal shares.

98. Application for exemption under this Subdivision

An application for assessment or reassessment under this
Subdivision must be —
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(@ made in the approved form by the persons referred to in
section 97(a); and

(b) accompanied by such transaction record for the
transaction as is required to be lodged under section 23.

Subdivision 3 — Family farm transactions

99. Terms used

(1) Inthis Subdivision —

exempt family farm transaction has the meaning given in
section 102;

family member has the meaning given in section 100;

farming land means land in Western Australia that is used
solely or dominantly for the purpose of primary production;

farming property means —
(@) farming land; or

(b) other dutiable property that is used solely or dominantly
in connection with the business of primary production;

transferee has the meaning given in section 101;

transferor, in respect of a dutiable transaction the subject of
which is farming property, means —

(@ anindividual (other than a trustee) from whom the
property is, or is to be, acquired; or

(b) if the property was held by a trustee (other than a trustee
of a unit trust scheme or a discretionary trust)
immediately before the transaction took place, an
individual on whose behalf, and at whose direction, the
trustee carried out the transaction.

(2) For the purposes of this Subdivision, a person controls a
discretionary trust if —

(@) the person is in a position to influence, either directly or
indirectly, the vesting of the whole or any part of the
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capital of the trust property, or of the whole or any part
of the income from the trust property; or

(b) inacase where a corporation is in a position to
influence, either directly or indirectly, the vesting of the
whole or any part of the capital of the trust property, or
of the whole or any part of the income from that trust
property, the person is beneficially entitled to a share in
that corporation or a related corporation or to act as a
director or secretary of that corporation or related
corporation.

(3) For the purposes of this Subdivision, farming property is the
subject of a dutiable transaction that is a partnership acquisition,
if the land referred to in section 72 is farming land.

100. References to family member
A reference in this Subdivision to a family member of a person
isto—
(@ achild or remoter lineal descendant of the person; or
(b) aparent or remoter lineal ancestor of the person; or

(c) abrother or sister of the person or remoter lineal
descendant of a brother or sister of the person; or

(d) anaunt or uncle of the person; or

(e) the spouse, former spouse, de facto partner of 2 years or
former de facto partner of 2 years of the person; or

(f) the spouse or de facto partner of 2 years of a person
mentioned in paragraph (a), (b), (c) or (d),

or more than one of them.

101A. References to primary production

(1) A reference to primary production is a reference to any of the
following —
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(@) the growing or rearing of plants (including trees, fungi
or any crop) for the purpose of selling them, parts of
them or their produce;

(b) the breeding, rearing or maintenance of living creatures
for any of the following purposes (produce animals) —

(1) selling them, or their progeny, for food,;

(i)  the production or collection of their skins, shells
or bodily produce;

(iii)  selling parts of them or their skins, shells or
bodily produce;

(c) the breeding, rearing or maintenance of produce animals
for the purpose of selling them or their progeny —

(i) for stud purposes; or

(if)  to be used for a purpose set out in
paragraph (b)(i), (ii) or (iii);
(d) the breeding or rearing of horses for the purpose of
selling them or their progeny;

(e) any other thing prescribed for the purposes of this
subsection.

(2) Indetermining whether or not something is primary
production —

(@) itisirrelevant whether a thing is sold, or to be sold, in a
natural, processed or converted state; but

(b) the processing or converting of anything for the purpose
of selling it is not primary production.

[Section 101A inserted-by: No. 1 of 2015s. 11.]

101. References to transferee

A reference in this Subdivision to a transferee in respect of a
dutiable transaction the subject of which is farming property is
to a person described in Schedule 1 column 4 opposite the
description of the transaction, that is —
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(@ afamily member of the transferor, if the family member
does not intend to hold the farming property as agent,
trustee or otherwise on behalf of any other person; or

(b) atrustee of a trust, other than a unit trust scheme or a
discretionary trust, if the beneficial owner of the trust
property under the trust is a family member of the
transferor; or

(c) atrustee of a discretionary trust, if —

(i) all the persons who have a share or interest in the
trust property, whether vested or contingent, or
who may benefit from the discretionary trust are
family members of the transferor; and

(it)  the transferor does not control the discretionary
trust.

102. References to exempt family farm transaction

(1) Arreference in this Subdivision to an exempt family farm
transaction is to a dutiable transaction to the extent to which the
subject of the transaction is farming property which, as a result
of the transaction is, or is to be, acquired by a transferee or
transferees.

(2) A transaction is an exempt family farm transaction only if —

(@) each transferor was using the farming property in the
business of primary production immediately before the
transaction took place; and

(b)  when liability to duty on the transaction arose, each
transferee intends to continue to use the farming
property in the business of primary production.

(3) Itisirrelevant for the purposes of subsection (2) whether a
transferor was using, or a transferee intends to continue to use,
the farming property in the business of primary production —

(@) personally; or
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(b) through a trust, corporation or partnership (an entity) to
which the transferor or transferee, as is relevant, is
related; or

(c) through a combination of entities to which the transferor
or transferee, as is relevant, is related.

(4) Insubsection (3), a transferor is related to an entity if —
(@) the transferor is a beneficiary of a trust —

(i) other than a unit trust scheme or a discretionary
trust; and

(i) in which every other beneficiary is a family
member of the transferor;

or

(b) the transferor has a share or interest in trust property,
whether vested or contingent, held by the trustee of a
discretionary trust and every other person who holds
such a share or interest in that property, or who may
benefit from that trust, is a family member of the
transferor; or

(c) the transferor holds units in a unit trust scheme and
every other person who holds a unit in that unit trust
scheme is a family member of the transferor; or

(d) the transferor is a shareholder in a corporation in which
every other shareholder is a family member of the
transferor; or

(e) the transferor is a partner in a partnership in which every
other partner is a family member of the transferor.
(5) Insubsection (3), a transferee is related to an entity if —
(@) the transferee is a beneficiary of a trust —
(i) other than a unit trust scheme or a discretionary
trust; and
(it)  in which every other beneficiary is a family
member of the transferor;
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or

(b) the transferee has a share or interest in trust property,
whether vested or contingent, held by the trustee of a
discretionary trust and —

(i) every other person who holds such a share or
interest in that property, or who may benefit
from that trust, is a family member of the
transferor; and

(if)  the transferor does not control the trust;
or

(c) the transferee holds units in a unit trust scheme and
every other person who holds a unit in that unit trust
scheme is a family member of the transferor; or

(d) the transferee is a shareholder in a corporation in which
every other shareholder is a family member of the
transferor; or

(e) the transferee is a partner in a partnership in which every
other partner is a family member of the transferor.
(6) For the purposes of subsection (2), a farming property is being
used in the business of primary production even if —

(@) some, but not all, of the farming land of that property is
leased to another person; and

(b) under the lease, the lessee is using the leased land solely
or dominantly for the purposes of silviculture or
reafforestation.

103. Exempt family farm transactions, exemption for

Duty is not chargeable on an exempt family farm transaction.

page 96 Compare 19 Nov 2018 [03-f0-00] / 01 Jan 2019 [03-g0-02]

Extract from www.slp.wa.gov.au, see that website for further information



Duties Act 2008

Transfer duty Chapter 2
Exemptions, nominal duty and concessions Part 6
s. 104

104. No exemption for subsequent transactions for same farming
property within 5 years

Despite section 103, duty is chargeable on a transaction (a
subsequent transaction) that would otherwise be an exempt
family farm transaction if —

(@) duty was not charged on an exempt family farm
transaction (the first transaction); and

(b) liability to duty on the subsequent transaction arose —
(i) within 5 years of the first transaction; and

(if)  the transaction relates, in the opinion of the
Commissioner, to the same farming property that
was the subject of the first transaction.

105. Subsequent liability to duty in certain circumstances

(1) If, after an exempt family farm transaction as a result of which
farming property was acquired by a transferee referred to in
section 101(c) has taken place, any of the following events take
place, the event is taken to be a transfer of farming property —

(@) during the lifetime of the transferor, a person that is not
a family member of the transferor —

(i) becomes entitled to a share or interest in the trust
property, whether that share or interest is vested
or contingent; or

(i)  otherwise benefits from the trust;
(b) the transferor gains control of the trust,

unless —

(c) when the event took place, the trust did not hold any
farming property that was the subject of an exempt
family farm transaction; or

(d) anevent taken to be a transfer of the farming property is
already duty endorsed under this section.
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(2) The trustee of the trust is to lodge a transfer duty statement not
later than 2 months after the day on which an event referred to
in subsection (1) takes place.

Penalty: a fine of $20 000.
(3) The person liable to pay the duty is the trustee.

(4) The dutiable value of an event subsequent to an exempt family
farm transaction, taken to be a transfer under subsection (1), is
the unencumbered value of the farming property that was the
subject of the exempt family farm transaction held by the trust
when the event took place.

106. Application for exemption under this Subdivision
(1) An application for assessment or reassessment under this
Subdivision must be —

(@ made in the approved form jointly by all of the
transferees; and

(b) accompanied by such transaction record for the
transaction as is required to be lodged under section 23.
(2) For the purposes of this Subdivision, the Taxation
Administration Act section 17 applies as if —

(@) despite subsection (1) of that section, a person is not
entitled to apply for a reassessment more than
12 months after the day on which the transaction was
duty endorsed; and

(b) despite subsection (4) of that section, the Commissioner
may make a reassessment on an application only if the
application was made within that time.

Subdivision 4 — Other exempt transactions

107. Cancelled transactions

(1) Inthis section —
cancelled transaction has the meaning given in subsection (2);
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replacement transaction, in relation to a cancelled transaction,
means another dutiable transaction that —

(a)
(b)
(©)

is between all of the same parties as the parties to the
cancelled transaction; and

is substantially similar in effect to the cancelled
transaction; and

in the opinion of the Commissioner, is a scheme or
arrangement, or part of a scheme or arrangement, for
which the sole or dominant purpose of any party is to
avoid, reduce or defer the payment of duty;

subsale transaction, in relation to a cancelled transaction,
means another dutiable transaction which results in a beneficial
interest in the dutiable property the subject of the cancelled
transaction being held by —

(a)

(b)

(©)

a person who is not a party to the cancelled transaction,
a result which is contemplated or provided for under the
cancelled transaction; or

a person who is not a party to the cancelled transaction,
a result which is substantially similar in effect to the
effect of the cancelled transaction; or

another person, as a result of an agreement, arrangement
or understanding between a person liable to pay duty on
the cancelled transaction and any other party to the
transaction (including any other person liable to pay
duty on the cancelled transaction).

(2) Arreference to a cancelled transaction is to a dutiable transaction
that has not been, and will not be, carried into effect but the
following transactions are not cancelled transactions —

(@) acall option of a simultaneous put and call option taken
to be an agreement for the transfer of the option property
under section 45;
(b) anassignment of a call option taken to be an agreement
for the transfer of the option property under section 49;
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(c) aterms contract (within the meaning given in the Sale of
Land Act 1970) if the person liable to pay duty on the
transaction has under the contract, obtained exclusive
use or control of the dutiable property, whether or not
that contract is not fully carried into effect for any
reason.
(3A) To avoid doubt, for the purposes of subsection (2), a dutiable
transaction has not been, and will not be, carried into effect if —
(a) the transaction is a transfer of dutiable property; and
(b) the transaction is effected or evidenced by an electronic
conveyancing instrument (as defined in section 22A);
and
(c) under section 42, no duty is chargeable on the transfer;
and
(d) the instrument, having been digitally signed (as defined
in the Electronic Conveyancing Act 2014 section 3(1)) is
unsigned in accordance with the participation rules (as
so defined) applicable to that instrument.

(3) Subject to subsection (4), duty is not chargeable on a cancelled
transaction.

(4) Duty is chargeable on a cancelled transaction if the transaction
has been cancelled so that a replacement transaction or a subsale
transaction can be entered into.

(5) The Commissioner, on the application of a taxpayer, is to
reassess the liability to duty of a dutiable transaction that is not
liable to duty because of this section.

(6) An application for assessment or reassessment under this
section in relation to a cancelled transaction must be —

(@ inthe approved form; and
(b) accompanied by such transaction record for the
transaction as is required to be lodged under section 23.
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