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Supreme Court Act 1935

Rules of the Supreme Court 1971

Order 1 — Application, elimination of delay and forms

(1)
[(2)
(3)

[Heading inserted: Gazette 26 Mar 1993 p. 1840.]

Short title

These rules may be cited as the Rules of the Supreme
Court 1971.

Commencement and saving
These rules shall take effect on 14 February 1972.
deleted]

A proceeding pending, and a judgment, decree or order given or
made before the commencement of these rules, being of a kind
to which these rules apply, shall be treated as if pending, given
or made under these rules, and may be proceeded with,
enforced, varied, reversed or otherwise dealt with accordingly,
subject to any special order or direction made or given by the
Court in any particular case.

[Rule 2 amended: Gazette 21 Feb 2007 p. 533; 22 Feb 2008
p. 634.]
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Rules of the Supreme Court 1971

Order 1 Application, elimination of delay and forms
r.3
3. Certain proceedings excluded

(1) Subject to the provisions of this Order, these rules shall have
effect in relation to all proceedings in the Supreme Court.

(2) These rules shall not have effect in relation to proceedings of the
kinds specified in the first column of the following Table (being
proceedings in respect of which rules may be made under the
enactments specified in the 2nd column of that Table) —

Table
Proceedings Enactments
[1. deleted]
2. Non-contentious or Administration Act 1903,
common form probate  s. 144,
business. Supreme Court Act 1935,
s. 167.
Public Trustee Act 1941, s. 65.
[3. deleted]
4. Proceedings in the Electoral Act 1907, s. 173.

Court of Disputed
Returns to which the
Electoral Rules 1908 *

apply.

(3) These rules, save as expressly provided, shall not apply to —
(@ any criminal proceedings;
[(b) deleted]

(c) matters of practice or procedure or other matters to
which rules of court made pursuant to a power conferred
by any Act of the Commonwealth, apply.

(4) Inthe case of proceedings mentioned in subrules (2) and (3),
nothing in those subrules shall be taken as affecting any
provision of any rules (whether made under the Act or any other
Act) by virtue of which the rules of the Supreme Court or any
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Rules of the Supreme Court 1971
Application, elimination of delay and forms Order 1

r. 3A

3A.

(1)

provisions thereof are applied in relation to any of those
proceedings.

[Rule 3 amended: Gazette 10 Sep 1973 p. 3428; 28 Jun 1994
p. 3049; 8 May 2000 p. 2161; 29 Dec 2000 p. 7918; 27 Jul 2001
p. 3895; 21 Feb 2007 p. 533; 28 Jun 2011 p. 2552-3.]

Inherent powers not affected

The inherent power of the Court to control the conduct of a
proceeding is not affected by these rules.

[Rule 3A inserted: Gazette 28 Oct 1996 p. 5673.]

Terms used

In these rules, unless the context otherwise requires, the
following expressions have the meanings hereby respectively
assigned to them, namely —

Accountant means the chief finance officer, designated under
the Financial Management Act 2006 section 57, of the
department of the Public Service principally assisting in the
administration of the Act;

Act means the Supreme Court Act 1935;

Australian diplomatic or consular agent includes a person
appointed to hold or act in any of the following offices (being an
office of the Commonwealth) in a country or place outside
Australia —

() ambassador; and

(b) high commissioner; and
() minister; and

(d) head of mission; and
() commissioner; and

(f) chargé d’affaires; and

(g) counsellor, secretary or attaché at an embassy, high
commissioner’s office, legation or other post; and
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Order 1

r.4

Application, elimination of delay and forms

(h)  consul-general; and

(i) consul; and

(j) vice-consul; and

(k) trade commissioner; and
() consular agent;

authorised user, of the ECMS, means a person who is
registered with the Court to send documents to the Court, and to
receive documents from the Court, by means of the ECMS;

case manager has the meaning given in Order 4A rule 1;

Cause Book means the book kept in the Central Office, in the
manner directed by the Chief Justice from time to time, in which
the number of and other details relating to a cause or matter are
recorded;

Central Office means the central office of the Supreme Court at
Perth;

consular agent means a consul-general, consul, vice-consul,
pro-consul or consular agent, or acting consul-general, acting
consul, acting vice-consul, acting pro-consul, or acting consular
agent;

costs includes fees to counsel, charges, disbursements, expenses
and remuneration;

Court includes any officer of the Court exercising powers of the
Court delegated to the officer by these rules;

diplomatic agent means an ambassador, envoy, minister, chargé
d’affaires, or secretary of an embassy or a legation;

ECMS means the electronic case management system for the

management of proceedings in Western Australian courts and
tribunals;

file, in relation to a document, means to comply with Order 67A
in relation to the document;

file electronically, in relation to a document, means file the
document under Order 67A using the ECMS;

page 4
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Rules of the Supreme Court 1971
Application, elimination of delay and forms Order 1

r.4

filed document means —
(@ adocument that —
(i) has been filed with the Court; and
(i)  has not been refused by the Court; and

(iii)  has been officially recorded by the Court as
having been filed;

and

(b) any other document officially recorded by the Court as
being a filed document;

folio means 72 words, each figure being counted as one word;

form has a meaning affected by rule 6 and, if followed by a
number, means the form of that number in Schedule 2;

geographical address of a person, has the meaning given by
Order 71A rule 2;

master means a master of the Supreme Court, and includes an
acting master;

mortgage action has the meaning given in Order 4AA rule 1(1);
officer means an officer of the Supreme Court;

originating summons means every summons other than a
summons in a pending cause or matter;

practitioner means an Australian legal practitioner as defined in
the Legal Profession Act 2008 section 3;

prescribed fee means the fee prescribed by the Supreme Court
(Fees) Regulations 2002;

probate action has the meaning assigned to it by Order 73;

proper officer shall mean an officer to be ascertained as
follows:

(@) where any duty to be discharged under any Act or these
rules is a duty which has heretofore been discharged by
any officer, such officer shall unless otherwise provided
by these rules continue to be the proper officer to
discharge the same;
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Order 1

r.4

Application, elimination of delay and forms

[(2)

(b) where under any Act or these rules any new duty is to be
discharged, the proper officer to discharge the same
shall be the officer directed by these rules, or if no such
officer, such other officer as may from time to time be
directed by the Chief Justice to discharge the same;

(c) when any doubt arises as to who is the proper officer to
discharge any duty the Chief Justice may direct by what
officer such duty is to be discharged,;

receiver includes a manager or consignee;

registrar means a person for the time being holding or acting in
an office designated under the Supreme Court Act 1935,
“Registrar of the Supreme Court”, and a reference to the
registrar or to a registrar may include a reference to the Principal
Registrar or a deputy registrar;

rules, these rules or rules of court means these rules, and
includes —

(@ any forms, fees and costs referred to in these rules; and

(b) any other rules of court, forms, fees and costs made or
prescribed in amendment of, or in addition to, these
rules;

service details of a person, has the meaning given by Order 71A
rule 3;

taxing officer includes a registrar, and any other officer of the
Court having power to tax costs;

trial includes hearing;

working day means a day other than a Saturday, a Sunday, or a
public holiday throughout the State;

writ means a writ of summones.
deleted]
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Application, elimination of delay and forms Order 1

r. 4A

4A.

4B.

(1)

[Rule 4 amended: Gazette 14 Dec 1979 p. 3869; 30 Nov 1984
p. 3951-2; 28 Oct 1996 p. 5674; 19 Apr 2005 p. 1298;

21 Feb 2007 p. 533-4; 3 Jul 2009 p. 2699; 28 Jul 2010 p. 3440
and 3482; 28 Jun 2011 p. 2551; 16 Nov 2016 p. 5185;

16 Aug 2017 p. 4392; 27 Feb 2018 p. 551-2; 31 Dec 2019

p. 4677.]

Delays, elimination of

The practice, procedure and interlocutory processes of the Court
shall have as their goal the elimination of any lapse of time from
the date of initiation of proceedings to their final determination
beyond that reasonably required for interlocutory activities
essential to the fair and just determination of the issues bona
fide in contention between the parties and the preparation of the
case for trial.

[Rule 4A inserted: Gazette 26 Mar 1993 p. 1840.]

Case flow management, use and objects of

Actions, causes and matters in the Court will, to the extent that
the resources of the Court permit, be managed and supervised in
accordance with a system of positive case flow management
with the objects of —

(@) promoting the just determination of litigation; and
(b) disposing efficiently of the business of the Court; and

(c) maximising the efficient use of available judicial and
administrative resources; and

(d) facilitating the timely disposal of business; and

(e) ensuring the procedure applicable, and the costs of the
procedure to the parties and the State, are proportionate
to the value, importance and complexity of the subject
matter in dispute; and

(f) that the procedure applicable, and the costs of the
procedure to the parties, are proportionate to the
financial position of each party.
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Order 1 Application, elimination of delay and forms

r.4C

(2) These rules are to be construed and applied and the processes
and procedures of the Court conducted so as best to ensure the
attainment of the objects referred to in subrule (1).

[Rule 4B inserted: Gazette 26 Mar 1993 p. 1840-1; amended:
Gazette 28 Jul 2010 p. 3440; 28 Jun 2011 p. 2552.]

4C. Parties to notify settlement

When any cause or matter is disposed of in whole or in part by
settlement the solicitors for the parties to the settlement shall
notify the Principal Registrar in writing forthwith.

[Rule 4C inserted: Gazette 26 Mar 1993 p. 1841; amended:
Gazette 12 Jun 2012 p. 2445.]

[5. Deleted: Gazette 28 Jun 2011 p. 2551.]

6. Forms

(1) The forms in Schedule 2 shall be used where applicable with
such variations as the circumstances of the particular case
require, and the reference to any form in or at the end of any
rule shall be read as referring to the appropriate Form in
Schedule 2 and as a direction to use that Form for the purpose
indicated by the rule.

[(2) deleted]

[Rule 6 amended: Gazette 30 Nov 1984 p. 3952; 22 Feb 2008
p. 634; 28 Jun 2011 p. 2553.]

6A. Forms under Restraining Orders Act 1997

(1) For the purposes of the Restraining Orders Act 1997, the forms
set out in the Magistrates Court (Civil Proceedings) Rules 2005
Schedule 1, as in force on 25 November 2017, are prescribed
(with any necessary changes) in relation to the matters specified
in those forms.
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Application, elimination of delay and forms Order 1

r.7

(2) Where a form is in parts, then only those parts of the form that
are relevant, taking into account the part heading, need be used
for a particular copy of the form, or for a particular purpose.

[Rule 6A inserted: Gazette 30 Jun 2017 p. 3576; amended:
Gazette 1 Dec 2017 p. 5733.]

7. Court fees
These rules are to be read with but do not affect the operation of
the Supreme Court (Fees) Regulations 2002.

[Rule 7 inserted: Gazette 28 Jul 2010 p. 3482.]

8. Documents given to authorised users or Court by means of
ECMS
1) If—

(@) these rules provide that the Court is required or
authorised to give any writ, notice, order, summons or
other document to a person; and

(b) the person is an authorised user of the ECMS,
the Court may give the document to the person by means of the
ECMS.
(2 If—

(@) these rules provide that a person is required or
authorised to give a document to the Court; and

(b) the person is an authorised user of the ECMS,

the person may give the document to the Court only by filing
the document electronically unless these rules provide otherwise
in respect of the document.

[Rule 8 inserted: Gazette 27 Feb 2018 p. 552-3; amended:
Gazette 31 Dec 2019 p. 4677-8.]
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Order 2

r.1

Effect of non-compliance

1)

@)

(3)

1)

Order 2 — Effect of non-compliance

Non-compliance with rules

Where in beginning or purporting to begin any proceedings or at
any stage in the course of or in connection with any
proceedings, there has, by reason of anything done or left
undone, been a failure to comply with the requirements of these
rules, whether in respect of time, place, manner, form or content
or in any other respect, the failure shall be treated as an
irregularity and shall not nullify the proceedings, any step taken
in the proceedings, or any document, judgment or order therein.

Subject to subrule (3) the Court may, on the ground that there
has been such a failure as is mentioned in subrule (1), and on
such terms as to costs or otherwise as it thinks just, set aside
either wholly or in part the proceedings in which the failure
occurred, any step taken in those proceedings, or any document,
judgment or order therein or exercise its powers under these
rules to allow such amendments (if any) to be made and to make
such order (if any) dealing with the proceedings generally as it
thinks fit.

The Court shall not wholly set aside any proceedings or the writ
or other originating process by which they were begun on the
ground that the proceedings were required by any of these rules
to be begun by an originating process other than the one
employed.

[Rule 1 amended: Gazette 28 Jun 2011 p. 2552.]

Application to set aside for irregularity

An application to set aside for irregularity any proceedings, any
step taken in any proceedings or any document, judgment or
order therein shall not be allowed unless it is made within a
reasonable time and before the party applying has taken any
fresh step after becoming aware of the irregularity.

page 10
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Effect of non-compliance Order 2

r.2

(2) An application under this rule shall be made by summons or
motion, as the case may require, and the grounds of objection
must be stated in the summons or notice of motion.
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Order 3

r.1

Time

(1)

@)

Order 3— Time

Term used: month

Without prejudice to the definition of the word month in
section 5 of the Interpretation Act 1984, in its application to
these rules, the word month where it occurs in any judgment,
order, direction or other document forming part of any
proceedings in the Supreme Court, means a calendar month
unless the context otherwise requires.

[Rule 1 amended: Gazette 29 Apr 2005 p. 1791.]

Reckoning periods of time

Where clear days are prescribed by these rules or fixed by any
judgment, order or direction, the time shall be reckoned
exclusively of the first and last day. Where any number of days
not expressed to be clear days is prescribed or fixed the time
shall be reckoned exclusively of the first and inclusively of the
last day.

Where less than 7 days is prescribed by these rules or limited by
any judgment, order or direction for doing any act any day on
which the Central Office is closed for business shall not be
reckoned.

Period between 24 Dec and 15 Jan excluded when
computing time

In the computation of the time prescribed by these rules or by an
order or direction for filing, serving or amending any pleading
or for filing and serving any notice of appeal the period or any
part of the period which is between 24 December and

15 January next following shall not be reckoned unless the
Court orders.

[Rule 3 amended: Gazette 9 Nov 1973 p. 4164.]
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Time Order 3

r.4

4. Time expiring on day Central Office closed, effect of

(1) Where the time prescribed by these rules or by any judgment,
order or direction for doing any act expires on a day on which
the Central Office is closed, and by reason thereof such act
cannot be done on that day, the time shall be extended to the day
on which the Central Office shall next be open.

(2) Subrule (1) does not apply to the filing of a document on a day
on which the Central Office is closed if the document is
required by these rules to be filed electronically.

[Rule 4 amended: Gazette 27 Feb 2018 p. 553.]

5. Extending and abridging time

(1) The Court may, on such terms as it thinks just, by order extend
or abridge the period within which a person is required or
authorised by these rules, or by any judgment, order, or
direction, to do any act in any proceedings.

(2) The Court may extend any such period as is referred to in
subrule (1) although the application for extension is not made
until after the expiration of that period.

(3) The period within which a person is required by these rules, or
by any order or direction, to serve, file or amend any pleading or
other document may be extended by consent (given in writing)
without an order of the Court being made for that purpose.

[Rule 5 amended: Gazette 29 Apr 2005 p. 1791; 28 Jun 2011
p. 2552.]

6. Extension of time where security ordered

Where any security is ordered to be given by a party the time
prescribed by these rules or fixed by any order for the taking of
any step by another party contingent on due compliance with the
order for security, shall be deemed to be extended by the period
between service of the order for security, and the giving of
security.
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Rules of the Supreme Court 1971

Order 3 Time
r.7
7. Notice of intention to proceed after year’s delay

[8.

Where a year or more has elapsed since the last proceeding in an
action, the party who desires to proceed must give to every other
party not less than one month’s notice of his intention to
proceed. A summons on which no order was made is not a
proceeding for the purpose of this rule.

Deleted: Gazette 20 Jun 1986 p. 2040.]
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Case management Order 4A
Preliminary matters Division 1
r.1

Order 4A — Case management
[Heading inserted: Gazette 28 Jul 2010 p. 3441.]

Division 1 — Preliminary matters
[Heading inserted: Gazette 28 Jul 2010 p. 3441.]

1. Terms used

In this Order, unless the contrary intention appears —

approved mediator means a registrar or other person, approved
as a mediator by the Chief Justice;

case means any action, cause or matter in the General Division
of the Court;

case management direction has the meaning given in rule 2;

case manager means a judge, master or registrar to whom the
case is assigned,;

CMC List means the Commercial and Managed Cases List
referred to in Division 3;

CMC List case means a case that is on the CMC List;
enforcement order has the meaning given in rule 3.

[Rule 1 inserted: Gazette 28 Jul 2010 p. 3441; amended:
Gazette 16 Aug 2017 p. 4392.]

2. Term used: case management direction

(1) A case management direction is any procedural direction that in
the Court’s opinion it is just to make in a case to facilitate the
attainment of the objects referred to in Order 1 rule 4B(1).

(2) Without limiting subrule (1), a case management direction may
do one or more of the following —

(@) give directions to assist the convenience of the parties or
witnesses;

(b) direct the parties to comply with a timetable for
procedural steps that are needed in the case;
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Order 4A
Division 1
r.2

Case management
Preliminary matters

(©)
(d)
(€)
()
(@)

(h)

(i)
(ia)

dispense with all or any or any further pleadings;
direct specified pleadings to be filed;

dispense with any interlocutory step;

direct that an interlocutory application not be heard;
as to any interlocutory matter —

(1) direct the parties or their practitioners to file and
exchange memoranda before the hearing of it in
order to clarify the matters in issue before the
hearing;

(it)  direct that it be dealt with by telephone, video
link or other similar means of communication;

(iii)  give directions as to the use of audio-visual
equipment, computers and other equipment in
any hearing of it;

(iv) direct that it be dealt with, and any evidence in
relation to it be provided, by email, fax, telegram,
telex, courier, post or other similar means;

(v) give directions for the speedier and more
effective recording of evidence at any hearing
of it;

direct that an application for an adjournment of any
proceeding be supported by affidavits of specified
people;

limit discovery or direct that discovery be given in
stages;

give directions for the purposes of Order 36A rule 1 as
to expert evidence including directions as to any of the
following —

(i) the provision to a party or the Court of a copy of
a report, or part of a report, of an expert witness,
before the trial;
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Case management Order 4A
Preliminary matters Division 1
r.2

()

(k)

(1)

[(m)
(n)

(if)  the disclosure to a party or the Court, in writing,
of the substance of all or any part of expert
evidence, before the trial;

(iii)  the number of expert witnesses who may be
called at the trial;

(iv) the provision to the case manager for inspection
under subrule (6) of any report or document
containing expert evidence or the substance of
the expert evidence;

direct any or all of the parties to confer on a “without
prejudice” basis for the purpose of identifying, resolving
and narrowing the points of difference between them;

direct that experts, whose reports have been provided or
whose evidence the substance of which has been
disclosed, under a direction under paragraph (ia), confer
on a “without prejudice” basis for the purpose of
identifying, resolving and narrowing the points of
difference between them;

if under paragraph (j) or (k) a conference is directed to
be held —

(i) subject to subrule (5) and rule 8, direct that it be
conducted by a mediator;

(it)  direct that it be held by telephone, video link or
other similar means of communication;

(iii)  set the terms or conditions for it and deal with
anything in relation to it;
deleted]

direct a party (A) intending to produce a plan,
photograph, model or other object (the object) at trial to
serve on the other party (B), at a time specified, a
written notice —

(i) describing the object; and

(i)  stating where and when it may be inspected; and
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Order 4A
Division 1
r.2

Case management
Preliminary matters

(0)

(p)

(@)
()

(s)

(iii)  requiring B to serve A, within 7 days after the
date on which the notice is served, a written
notice agreeing or refusing to agree to the
admission in evidence of the object without
further proof of it;

direct a practitioner for a party to give the party a
memorandum stating —

(i) the approximate solicitor and client costs and
disbursements of the party to the date of the
memorandum; and

(i)  the estimated future solicitor and client costs and
disbursements of the party to but not including
the trial; and

(iii)  the estimated length of the trial and the estimated
solicitor and client costs and disbursements of
the trial; and

(iv) the estimated party and party costs that would be
payable by the party if the party were
unsuccessful at trial;

set a timetable for the trial of the case including a
timetable that includes any limit that could be directed
under Order 34 rule 5A(1);

limit the length of written submissions that can be made
in the case;

direct the parties to prepare bundles, files or folders of
documents for use at the trial of the case, either —

(i) grouped according to topic, class, category,
allegation in issue or otherwise; or

(it)  in an order or sequence,

as specified in the direction, and identified or indexed as
specified in the direction;

direct a party to serve on the other parties, at times set
by the case manager making the direction, a signed
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Case management Order 4A
Preliminary matters Division 1
r.2

written statement of the proposed evidence in chief of
each witness to be called by that party;

(t) direct that a signed written statement referred to in
paragraph (s) or any part of it stand as the evidence in
chief of the witness;

(u) change the venue of the trial, or adjourn the trial part
heard to continue at a different venue;

(v) inexceptional circumstances, direct that an application
made by a party under this Order operate as a stay of
proceedings;

(w) inexceptional circumstances or if not to do so would
frustrate the appeal, direct that an appeal against a
decision made under this Order by a registrar operate as
a stay of proceedings;

(x) give directions as to the manner in which the parties are
to defray the costs of giving effect to any case
management direction;

(y) direct that a specified case management direction be
complied with by a set date;

(z) direct that a referee give the Court a report on any
question or issue of fact.
(3) A case management direction may —

(@ include any ancillary direction that is needed for the
purpose of the direction; and

(b) amend or cancel another case management direction.
[(4) deleted]

(5) A case management direction must not, without the consent of
the parties, direct that a conference take place where a party
would become liable to remunerate a mediator.

(6) For the purpose of deciding whether to make a direction for the
purposes of Order 36A rule 1, the case manager may inspect any
report or document containing expert evidence or the substance
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Order 4A Case management
Division 2 Provisions applicable to all cases
r.3

of the expert evidence, with or without disclosing the contents
of that report or document to any other party.

[Rule 2 inserted: Gazette 28 Jul 2010 p. 3441-6; amended:
Gazette 13 Nov 2015 p. 4644; 16 Aug 2017 p. 4393-4.]

3. Term used: enforcement order
An enforcement order is —

(@) an order as to the payment of costs;

(b) an order as to the payment of costs of the parties on an
indemnity basis, to be fixed in a manner specified in the
order, and payable within 14 days after the date of the
order;

(c) aself-executing order for judgment, striking out
pleadings or otherwise;

(d) an order under Order 66 rule 5.

[Rule 3 inserted: Gazette 28 Jul 2010 p. 3446.]

4. Inconsistencies with other rules
If a provision in this Order is inconsistent with these rules or the
Supreme Court (Corporations) (WA) Rules 2004, the provision
in this Order prevails.
[Rule 4 inserted: Gazette 28 Jul 2010 p. 3446.]

Division 2 — Provisions applicable to all cases

[Heading inserted: Gazette 28 Jul 2010 p. 3446.]

4A. Case management conferences
An interlocutory application or matter, a review under rule 5 and
a request by a party (including a request by a party under
rule 5A) must be dealt with by way of a case management
conference unless —

(a) the case manager directs otherwise; or
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Case management Order 4A
Provisions applicable to all cases Division 2
r.5

(b) adecision is made in relation to the application, matter,
review or request on the basis of documents filed
without requiring the parties or their practitioners to
attend a hearing.

[Rule 4A inserted: Gazette 16 Aug 2017 p. 4394.]

5. Case manager may review case at any time

(1) The case manager for a case may review the progress of the
case —

(@) atany time in the case, on the case manager’s own
initiative after notifying the parties; or

(b) when hearing a request by a party (including a request
by a party under rule 5A); or

(c) when hearing any other application in the case.

(2) On the review, the case manager may do all or any of the
following —

(@ make any interlocutory order the case manager considers
just;

(b) make any case management direction the case manager
considers just;

(c) make any enforcement order the case manager considers
just.

(3) For the purposes of subrule (1)(a), the case manager may at any
time direct all or any of the parties to a case to attend before the
case manager.

(4) If the case manager is a master, subrules (1) and (2) are subject
to Order 60 rule 1(3) and (4).

(5) If the case manager is a registrar, subrules (1) and (2) are subject
to Order 60A rule 2(2), (3) and (4).

[Rule 5 inserted: Gazette 16 Aug 2017 p. 4394-5.]
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5A. Requesting interlocutory orders and case management

directions

(1) A party to a case may at any time request the case manager to
do any of the following —

(@ make an interlocutory order that the case manager has
jurisdiction to make;
(b) make, cancel or amend a case management direction.

(2) The party must make the request by way of a letter to the case
manager in accordance with rule 5B(1) and (2) unless —

(@) the request is made orally either during a case
management conference or during a hearing; or

(b) amotion or summons is justified by the circumstances
of the particular case or the nature of the request, in
which case the request may be made by way of motion
or summons; or

(c) the Supreme Court (Corporations) (WA) Rules 2004
apply to the case, in which case the request must be
made under those rules; or

(d) aform, prescribed under a written law, is specific to the
nature of the request, in which case the request must be
made in that form.

(3) The case manager may by notice, direct the parties to attend a
case management conference or a hearing to consider the
request.

[Rule 5A inserted: Gazette 16 Aug 2017 p. 4395-6.]
5B. Request under r. 5A by letter

(1) A party making a request under rule 5A by way of a letter
must —

(@) file the letter and any attachments; and
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@)

3)

(4)

()

(6)

(b) setout in the letter details of any order or direction
sought or file with the letter as an attachment a minute in
Form 78 of any order sought; and

(c) file with the letter as an attachment any other relevant
document; and

(d) email a copy of the letter and the attachments to the
associate to the case manager, or if the case manager is
not known, to the associate to the Principal Registrar;
and

(e) give acopy of the letter and the attachments to the other
parties.

A party must comply with subrule (1) not less than 2 clear days
before the case manager is requested to act upon the request.

A party who fails to comply with subrule (1) or (2) in relation to
a letter, attachment or other document cannot, without the case
manager’s leave, refer to or rely on the document —

(@ inany hearing; or

(b) inany other filed document.

If a party is given leave to refer to or rely on a document
referred to in subrule (3), the party must file the document as
soon as practicable after the leave is given.

Order 67A rule 2(4) and (5) do not apply to a party who fails to
comply with subrule (1)(a).

The case manager may direct a party who has made a request by
way of a letter to make the request in some other manner.

[Rule 5B inserted: Gazette 16 Aug 2017 p. 4396-7; amended:
Gazette 27 Feb 2018 p. 553-4.]
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5C. Request under r. 5A at case management conference or

hearing

A party who seeks to refer to or rely on a document while
making an oral request during a case management conference or
a hearing referred to in rule 5A(2)(a) must —

(a) if the document contains a proposed order or a direction,
file the document as soon as practicable after the
conference or hearing; and

(b) if the document is required to be filed under these rules,
comply with Order 67A Division 2 in relation to the
document.

[Rule 5C inserted: Gazette 16 Aug 2017 p. 4397; amended:
Gazette 27 Feb 2018 p. 554.]

6. Timetables
(1) This rule applies if the case manager for a case directs the
parties to the case to comply with a timetable for procedural
steps that are needed in the case.
(2) The case manager making the direction must set the timetable.
(3) The case manager may do all or any of the following —

() amend the timetable, whether on the case manager’s
own initiative or on a party’s request;

(b) atany time direct the parties to explain in writing why
the timetable has not been complied with;

(c) atanytime, by notice, direct the parties to attend a
hearing and explain why the timetable has not been
complied with;

(d) for the purposes of a hearing under paragraph (c), direct
the parties to file an affidavit in response to the direction
at any time that the case manager considers just;

(e) after a hearing under paragraph (c) —

(i) amend the timetable;
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(i)  make any case management direction the case
manager considers just;

(i) make any enforcement order the case manager
considers just;

(f) if a party does not comply with the timetable, obey a
direction under paragraph (c) or file an affidavit as
directed, make any case management direction or
enforcement order the case manager considers just.

(4) If the case manager is a master, subrule (3)(e) and (f) are subject
to Order 60 rule 1(3) and (4).

(5) If the case manager is a registrar, subrule (3)(e) and (f) are
subject to Order 60A rule 2(2), (3) and (4).

(6) If adirection is made under subrule (3)(b), the parties and their
practitioners must —

(@) give the Court the explanation within the time specified
in the direction; and

(b) serve the explanation on each other party.
[Rule 6 inserted: Gazette 16 Aug 2017 p. 4397-9.]

7. Attendance at proceedings under this Order

(1) A party who is represented by a practitioner need not attend a
proceeding under this Order unless subpoenaed or directed to do
so by the case manager.

(2) Unless the case manager directs otherwise, subrule (1) does not
apply to —
(@) aconference conducted by a mediator under rule 8; or
(b) astrategic conference held under rule 14A; or
(c) the first case management conference for the case
referred to in rule 18(1).

(3) If there is no practitioner on the record for a party that is a body
corporate, the case manager presiding at a proceeding under this
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1)

(2)

3)

(3A)

(4)

Order may permit a person who is not a practitioner to represent
the party.

[Rule 7 inserted: Gazette 16 Aug 2017 p. 4399.]

Conferences of parties with mediator

The case manager for a case may, by notice, direct that a
conference conducted by a mediator be held for the case.

The case manager must direct whether the mediator is to be an
approved mediator or some other person.

The case manager must not direct that the mediator is to be a
person who is not an approved mediator unless the parties
consent.

The following persons must attend the conference unless the
mediator or the case manager directs otherwise —

(@) each party to the case;

(b) ifaparty is represented by a practitioner, the
practitioner,;

(c) ifapartyisnotan individual, a representative of the
party with authority to conduct settlement negotiations
and to settle the case;

(d) if settlement negotiations are to be conducted on behalf
of a party by its insurer, a representative of the insurer
with authority to conduct settlement negotiations and to
settle the case.

In the absence of any other direction made by the case
manager —

(@) the conference must take place at the time and place
directed; and

(b) if the case manager does not set a date for the
conference, each party must, subject to any directions,
take the steps necessary to ensure the conference takes
place as soon as possible; and
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(c) each party’s costs of and incidental to the conference
shall be the party’s costs in the cause, unless the parties
agree; but a party may apply for those costs if they have
been unnecessarily incurred due to the conduct of the
other party; and

(d) the fees and expenses of any mediator who is not a
registrar must be paid by the parties in equal shares,
unless the parties agree; and

(e) within 2 weeks after the conclusion of the conference,
the plaintiff must file a report, signed by or on behalf of
each party —

(1) confirming that the conference has taken place as
directed; and

(i)  recording the substance of any resolution or
narrowing of the points of difference between the
parties resulting from the conference.

(5) The mediator —

(@ must not, unless the parties agree, report to the Court on
the conference; but

(b) whether or not the parties agree, may report to the Court
on any failure by a party to cooperate in the conference.

(6) A -report given under subrule (5)(b) must not be disclosed to the
trial judge except for the purposes of determining any question
as to costs.

[Rule 8 inserted: Gazette 28 Jul 2010 p. 3449-50; amended:
Gazette 16 Aug 2017 p. 4399-400.]

9. Referees

(1) This rule applies if the case manager for a case directs that a
referee give the Court a report on any question or issue of fact.

(2) The case manager may do any or all of the following —
(@ appoint the referee;
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(b) give the referee instructions about the question or issue
of fact referred and the report required;

(c) give directions with respect to the conduct of
proceedings before the referee;

(d) give directions for the provision —
(1) of services of officers of the Court;
(i)  of courtrooms and other facilities,
for the purpose of the referee;
(e) vary or cancel a direction given under this subrule.

(3) The case manager may —

(@) determine the amount of the fees to be paid to the
referee; and

(b) direct how, when and by whom the whole or any part of
the fees referred to in paragraph (a) are to be paid.
(4) Evidence before the referee —
(@ may be given orally or in writing; and
(b) must, if the referee so requires, be given on oath or
affirmation.

(5) Evidence additional to the evidence taken before the referee
cannot be adduced before the Court except with the leave of the
Court.

[Rule 9 inserted: Gazette 28 Jul 2010 p. 3450-1; amended:
Gazette 16 Aug 2017 p. 4400-1.]

Division 3 — Cases on the CMC List
[Heading inserted: Gazette 28 Jul 2010 p. 3451.]

10. Application of this Division

This Division applies to every CMC List case unless and to the
extent it is directed otherwise by a CMC List case manager.
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[Rule 10 inserted: Gazette 28 Jul 2010 p. 3451; amended:
Gazette 16 Aug 2017 p. 4401.]

11. Cases on CMC List

These cases are on the CMC List —
(@) any case in which defamation is alleged;
(ba) any case in which there is an application for —
(i) judicial review to which Order 56 applies; or

(i) areview order under the Magistrates Court
Act 2004 section 36; or

(iii)  a writ of habeas corpus or an information of quo
warranto;

(b) any case that is directed to be on the list under rule 13;

(ca) any case involving proceedings to which the Supreme
Court (Arbitration) Rules 2016 apply;

(c) any case onthe CMC List, as established
administratively by the Court, immediately before the
Supreme Court Amendment Rules 2010 rule 5 comes
into operation.

[Rule 11 inserted: Gazette 28 Jul 2010 p. 3451-2; amended:
Gazette 15 Mar 2013 p. 1206; 23 Apr 2013 p. 1591
(disallowed: Gazette 1 Nov 2013 p. 4910); 17 Dec 2013

p. 6231; 16 Aug 2017 p. 4401.]

12. Headings to documents

The heading of every document filed or issued in a CMC List
case must include “Commercial and Managed Cases List” under
“In the Supreme Court of Western Australia”.

[Rule 12 inserted: Gazette 28 Jul 2010 p. 3452.]
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13. CMC List case manager may direct case to be on or taken
off CMC List

(1) Only a CMC List case manager can direct that a case be
admitted to or taken off the CMC List.

(2) A CMC List case manager, on the case manager’s own initiative
or on a request made under rule 14, may direct a case to be
admitted to the CMC List.

(3) A CMC List case manager, on the case manager’s own initiative
or on a request by a party, may direct a CMC List case to be
taken off the CMC List.

[Rule 13 inserted: Gazette 16 Aug 2017 p. 4401-2.]

14. Requesting case be put on CMC List

(1) A party to a case may request a direction that the case be
admitted to the CMC List.

(2) The request must not be made until after the first of the
following events occurs —

(@) an appearance has been entered by each party who is
required to do so;

(b) the time limited for appearing expires.

(3) The request is a request under rule 5A and must —

(@) be made by letter in accordance with rule 5B(1) and (2);
and

(b) contain the email address (if any) —

(i) of each party to the case, other than a party who
is required to enter an appearance and has not;
and

(it)  that was provided by a party in accordance with
Order 71A rule 3.

(4) A request made under this rule must be decided by a CMC List
case manager.
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()

14A.
(1)

@)

(3)

15.
1)

(@)

At the hearing of the request, the CMC List case manager, if
satisfied the case should be subject to this Division, may direct
the case be admitted to the CMC List unless a party shows cause
why it should not be admitted.

[Rule 14 inserted: Gazette 16 Aug 2017 p. 4402.]

Strategic conferences

In this rule —

strategic conference means a conference at which it is to be
demonstrated how a party to a case proposes to attain the
objects referred to in Order 1 rule 4B(1).

The CMC List case manager may, by notice, direct that a
strategic conference be held for the case.

The following persons must attend the conference unless the
case manager directs otherwise —
(@) each party to the case;

(b) ifaparty is represented by a practitioner, the
practitioner.

[Rule 14A inserted: Gazette 16 Aug 2017 p. 4403.]

Interlocutory hearings

The CMC List case manager may hear any interlocutory matter
relating to the case, or may refer the matter to a judge or master
for hearing who has and may exercise all powers of the case
manager.

If the CMC List case manager is a master, subrule (1) is subject
to Order 60 rule 1(3) and (4).

[Rule 15 inserted: Gazette 28 Jul 2010 p. 3453; amended:
Gazette 13 Nov 2015 p. 4645; 16 Aug 2017 p. 4403.]
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Division 4 — Cases not on the CMC List
[Heading inserted: Gazette 28 Jul 2010 p. 3453.]

16. Application of this Division
This Division applies to every case that is not on the CMC List
unless and to the extent it is ordered otherwise by a judge or
master.
[Rule 16 inserted: Gazette 28 Jul 2010 p. 3453.]

[17. Deleted: Gazette 16 Aug 2017 p. 4404.]

18. Case management conferences for cases not on CMC List

(1) The case manager for a case may, by notice, direct that the first
case management conference be held for the case.

(2) The following persons must attend the first case management
conference for a case unless the case manager directs
otherwise —

(@) each party to the case;

(b) ifaparty is represented by a practitioner, the
practitioner.

(3) Atany case management conference the case manager may
inquire into the following —

(@) whether pleadings or any specified pleadings are
necessary;,

(b) the state of the pleadings and whether the times
prescribed by these rules for pleadings are being
complied with and if not, the reasons for the
non-compliance;

(c) whether any party intends to commence third party or
similar proceedings under Order 19;

(d)  whether any party intends to require discovery and
inspection under Order 26;

(e) whether any party intends to interrogate under Order 27;
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(f)
(@)

(h)
(i)

whether any party intends to adduce expert evidence at
the trial;

whether a conference of the parties with a mediator is
needed and if so, when;

the likely length of the trial;

any other matter relevant to ensuring the case is
managed in accordance with Order 1 rule 4B.

(4) A case is not to be entered for trial unless the case manager has
conducted a full case evaluation at one or more case
management conferences for the case.

(5) The case manager may, at the request of a party, or on the case
manager’s own initiative, make a direction that subrule (4) does
not apply to the case.

(6) The case manager may conduct a full case evaluation referred to
in subrule (4) by inquiring into the following —

(a)
(b)
(©)

(d)

(€)
(f)

(9)

the state of the pleadings and if they are not closed, the
reasons for that;

whether a conference of the parties with a mediator is
needed and if so, when;

the content of any report or document containing expert
evidence or the substance of expert evidence and
whether a conference between experts is needed,;

whether the case, at the time of the listing conference,
will be ready for trial and if not, the reasons for not
being ready;

whether the estimated length of the trial is still accurate;
the number of witnesses to be called at the trial, whether
there are any known difficulties as to the availability of

any witness and the estimated time it will take for each
witness to give evidence;

the administrative resources likely to be needed for the
trial.
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(7) The first and any other case management conference may be

19.

(1)

(@)

(3)

(4)

()

held even if, at the time of the case management conference, not
all parties to the case have been served with the originating
process or have entered appearances.

[Rule 18 inserted: Gazette 16 Aug 2017 p. 4404-6.]

Powers of case manager at case management conferences for
cases not on CMC List

At any case management conference the case manager may at
the request of a party or on the case manager’s own initiative do
one or more of the following —

(@ make any interlocutory order the case manager considers
just;

(b) make any case management direction the case manager
considers just;

(c) make any enforcement order the case manager considers
just.

If the case manager is a master, subrule (1) is subject to
Order 60 rule 1(3) and (4).

If the case manager is a registrar, subrule (1) is subject to
Order 60A rule 2(2), (3) and (4).

The case manager may at the request of a party or on the case
manager’s own initiative, arrange for one or more further case
management conferences to be held but any further case
management conference must not be held on or after the date of
the listing conference.

The case manager may at the request of a party or on the case
manager’s own initiative, adjourn any case management
conference from time to time but not to a date on or after the
date of the listing conference.

[Rule 19 inserted: Gazette 16 Aug 2017 p. 4406-7.]
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20. Listing conference
(1) A listing conference shall be held before a judge in chambers.

(2) The listing conference shall be held as soon as practicable after
the case is entered for trial or, in the case of an originating
summons, after an application is made for an appointment for
the attendance of the parties for the hearing of the summons.

(3) Atthe listing conference the judge may review the documents
on the Court file and inquire into these matters —
(@ whether the case can be settled;
(b) which documents will be admitted at trial by consent;

(c) the number of witnesses to be called at the trial, whether
there are any known difficulties as to the availability of
any witness, and the estimated time it will take for them
to give their evidence in chief;

(d) whether the case in all respects is ready to go to trial.
(4) Atthe listing conference the judge may do any or all of the
following —

(@ make any case management direction the judge
considers just;

(b) amend or cancel any case management direction made
previously;

(c) if the judge considers it is convenient to do so to
facilitate the preparation for, or the conduct of, the trial,
or is otherwise desirable —

(i) after giving notice to the parties, determine any
question of law; or

(i)  determine any question of procedure.
(5) The judge may adjourn the listing conference from time to time.

(6) At the listing conference the judge may fix the date of the trial
of the case and the length of the trial.

[Rule 20 inserted: Gazette 28 Jul 2010 p. 3458-9.]
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21.

22.
(1)

@)

3)

(4)

()

23.
(1)

Division 5 — Inactive Cases List
[Heading inserted: Gazette 28 Jul 2010 p. 3459.]

Term used: Inactive Cases List

In this Division —

Inactive Cases List means a list of inactive cases kept by the
Principal Registrar for the purposes of this Division.

[Rule 21 inserted: Gazette 28 Jul 2010 p. 3459; amended:
Gazette 16 Aug 2017 p. 4407.]

Case manager may direct party to show cause

The case manager for a case may at any time, by notice, direct
the parties to attend a hearing before a case manager to show
cause why the case should not be put on the Inactive Cases List.

The date of the hearing must be at least 7 days after the date on
which the direction is made.

The direction does not prevent any party to the case from taking
any procedural step in the case.

At the hearing the case manager may order that the case be put
on the Inactive Cases List if not satisfied that the case is being
conducted in a timely way, having regard to the requirements of
these rules and the circumstances of the case.

An order may be made under subrule (4) in the absence of any
party.
[Rule 22 inserted: Gazette 16 Aug 2017 p. 4407.]

Springing order that case be put on Inactive Cases List

A judge, master or registrar making an interlocutory order or
case management direction in a case may include an order that
unless the interlocutory order or direction is complied with by a
date stated in the order, the case is to be put on the Inactive
Cases List.

page 36

Compare 01 Jul 2021 [09-ab0-00] / 06 May 2022 [09-ac0-00]

Published on www.legislation.wa.gov.au



Rules of the Supreme Court 1971

Case management Order 4A
Inactive Cases List Division 5
r.24

(2) Unless countermanded by a judge, master or registrar, before it

has effect, the order has effect according to its terms.
[Rule 23 inserted: Gazette 28 Jul 2010 p. 3460.]

24. Cases inactive for 12 months deemed inactive
If no procedural step is taken in a case for 12 months by any
party to the case, the case is taken to be inactive unless the case
manager for the case orders otherwise.
[Rule 24 inserted: Gazette 28 Jul 2010 p. 3460.]

25. Parties to be notified of case being on Inactive Cases List

(1) When an order is made under rule 22(4), or an order made under
rule 23(1) takes effect, or a case is taken to be inactive under
rule 24, the Principal Registrar must —

(@) put the case on the Inactive Cases List; and
(b) give all parties to the case written notice of —
(i) the fact that the case is on the Inactive Cases List
and why; and
(i)  the effect of rule 28.

(2) If under subrule (1)(b) written notice is given to a party to the
case by giving the notice to a practitioner for the party, the
practitioner must, as soon as practicable after receiving the
notice, notify the party of —

(@) the fact that the case is on the Inactive Cases List and
why; and
(b) the effect of rule 28.
[Rule 25 inserted: Gazette 16 Aug 2017 p. 4408.]
26. Consequences of case being on Inactive Cases List

(1) Ifacase is on the Inactive Cases List, only these documents

may be filed in the Court in relation to the case —
(@) arequest for an order under rule 27(1);
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(2)

3)

27.
(1)

(@)

3)

28.
(1)

(b) anotice of discontinuance by the plaintiff under
Order 23 rule 2;

(c) arequest made by the plaintiff or the defendant for leave
under Order 23 rule 2;

(d) awritten consent under Order 43 rule 16 to the making
of an order that would finally dispose of the case.

If the plaintiff or defendant in a case on the Inactive Cases List
files a request for leave under Order 23 rule 2, the Court may
grant leave under that rule even though the case has not been
removed from that list.

If a written consent is filed under Order 43 rule 16 to the
making of an order in a case on the Inactive Cases List that
would finally dispose of the case, the Court may make the order
even though the case has not been removed from that list.

[Rule 26 inserted: Gazette 12 Jun 2012 p. 2445-6; amended:
Gazette 16 Aug 2017 p. 4408-9.]

Removing cases from Inactive Cases L.ist

Any party to a case on the Inactive Cases List may make a
request to the Court for an order that the case be taken off the
Inactive Cases List.

The Court may order a case be taken off the Inactive Cases List
if satisfied the case will be conducted in a timely way or for any
other good reason.

An order that a case be taken off the Inactive Cases List may
include any conditions necessary to ensure the case is conducted
in a timely way.

[Rule 27 inserted: Gazette 28 Jul 2010 p. 3461; amended:
Gazette 16 Aug 2017 p. 4409.]

Certain cases taken to have been dismissed

If a case is on the Inactive Cases List for 6 continuous months
after the date on which notice is given under rule 25(1)(b) to the
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(1A)

@)

3)

(4)

parties to the case, the case is taken to have been dismissed for
want of prosecution.

If notice is given under rule 25(1)(b) to different parties to the
case on different dates, then, for the purposes of subrule (1),
notice is taken to have been given on the last of those dates.

If no procedural step (except an application to dismiss the case
for want of prosecution) is taken in the 6 months after the date
on which a case is ordered to be taken off the Inactive Cases
List, the case is taken to have been dismissed for want of
prosecution.

If under subrule (1) or (2) a case is dismissed, the Principal
Registrar must give all parties to the case written notice of the
fact.

Notwithstanding a case is dismissed under subrule (1) or (2) —

(@) any party to the case may apply for an order for costs;
and

(b) the Court may make an order as to costs.

[Rule 28 inserted: Gazette 28 Jul 2010 p. 3461; amended:
Gazette 12 Jun 2012 p. 2446; 16 Aug 2017 p. 4409.]
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Order 4 — Mode of commencing proceedings:
applications in pending proceedings

1. Commencing civil proceedings

Subject to the provisions of any Act and of these rules —
(@) every action in the Court must be commenced by writ;

(b) civil proceedings between parties to be heard in
chambers must be commenced by originating summons;

(c) all other civil proceedings must be commenced by
originating motion.
2. Applications in pending proceedings

Applications in pending proceedings must be made —
(@ if in court, by motion;
(b) if in chambers, in accordance with Order 59.
[Rule 2 amended: Gazette 28 Oct 1996 p. 5674.]

3. Individual may act in person or by solicitor; body corporate
must act by solicitor

(1) Subject to subrule (2) and to Order 70 rule 2, any person
(whether or not he sues as a trustee or personal representative or
in any other representative capacity) may begin and carry on
proceedings in the Supreme Court by a solicitor or in person.

(2) Except as expressly provided by or under any Act a body
corporate may not begin or carry on any such proceedings
otherwise than by a solicitor.

[Rule 3 amended: Gazette 28 Jun 2011 p. 2552.]
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Order 4AA — Mortgage actions
[Heading inserted: Gazette 16 Nov 2016 p. 5186.]

1. Terms used

(1) Inthis Order —

mortgage includes a legal and an equitable mortgage and a legal
and an equitable charge, whether or not the mortgage or charge
is registered under the Transfer of Land Act 1893,

mortgage action means proceedings to which this Order
applies.

(2) Inthis Order, mortgagee and mortgagor have meanings that
correspond to the meaning of mortgage.

[Rule 1 inserted: Gazette 16 Nov 2016 p. 5186.]

2. Application

(1) This Order applies to any proceedings by a mortgagee or
mortgagor, or by any person who has the right to foreclose or
redeem any mortgage, if in the proceedings there is a claim for
relief of any of the following kinds —

(@) delivery of possession (whether before or after
foreclosure or without foreclosure) to the mortgagee

by —
(i) the mortgagor; or
(i) any other person who is, or is alleged to be, in
possession of the property;

(b) foreclosure;
(c) sale of the mortgaged property;
(d) redemption;

(e) reconveyance of the property or its release from the
security;

(f) delivery of possession by the mortgagee.
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@)

1)

(@)

(3)

(4)

(1)

Nothing in this Order extends or affects the powers of sale or
foreclosure conferred by the Transfer of Land Act 1893 Part IV
Division 3.

[Rule 2 inserted: Gazette 16 Nov 2016 p. 5186-7.]

Commencing mortgage actions

A mortgage action must be begun by writ unless the mortgage
action is a defendant’s application for an order for delivery of
possession referred to in subrule (3).

If the writ is indorsed with a claim for relief of a kind referred to
in rule 2(1)(a), (b) or (c), a notice in Form 4 must be attached to
the front of the writ when the writ is served.

A defendant in a mortgage action for redemption may apply by
motion or summons for an order for delivery to the defendant of
possession of the mortgaged property if —

(@) the plaintiff has failed to redeem; and
(b) foreclosure has taken place.

On an application made under subrule (3) the Court may make
whatever order it thinks fit.

[Rule 3 inserted: Gazette 16 Nov 2016 p. 5187.]

Transitional provision for former Order 62A

In this rule —

commencement day means the day on which the Supreme Court
Amendment Rules 2016 rule 13 comes into operation;

former Order 62A means Order 62A as in effect immediately
before it was deleted by the Supreme Court Amendment
Rules 2016 rule 13;

transitional proceedings means proceedings to which former
Order 62A applied immediately before commencement day.
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(2) Former Order 62A applies to and in relation to the following as
if former Order 62A had not been deleted —

(a) transitional proceedings begun by originating summons
before commencement day;

(b) transitional proceedings begun by writ if the writ was
served before commencement day.

[Rule 4 inserted: Gazette 16 Nov 2016 p. 5187-8.]
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Order 5 — Writs of summons
1. Form of writ

The writ for the commencement of an action, shall, except in the
cases in which any different form is provided in these rules, be
in Form No. 1 or 2, whichever is appropriate.

2. Writ for service outside WA, form of
A writ to be served outside the State shall be in the form of
Form 3.
[Rule 2 inserted: Gazette 12 Jun 2012 p. 2446.]

3. Place of trial to be shown
In all cases in which it is proposed that the trial shall be
elsewhere than in Perth, the writ must show the proposed place
of trial.

4. Place of issue
Every writ shall be issued out of the Central Office.

5. Preparation of writ
Writs shall be prepared by the plaintiff or his solicitor.

6. Sealing of writ
Issue of a writ takes place upon its being sealed by the proper
officer.

7. Copy to be left with officer

(1) The plaintiff or his solicitor shall, on presenting a writ for

sealing, leave with the officer a copy of the writ, and all the
indorsements thereon, and such copy shall be signed by or for
the solicitor leaving the same, or by the plaintiff himself if he
sues in person.
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10.

11.

@)

1)

Subrule (1) does not apply if the writ is filed electronically.
[Rule 7 amended: Gazette 27 Feb 2018 p. 554.]

Writ to be recorded when issued

The proper officer must record, in the manner directed by the
Chief Justice from time to time, a writ when it is issued.

[Rule 8 inserted: Gazette 27 Feb 2018 p. 554.]
Writ for service outside Australia, leave to issue needed

A writ for service outside Australia shall not be issued without
the leave of the Court.

[Rule 9 inserted: Gazette 12 Jun 2012 p. 2446.]

All writs to be in name of Chief Justice or Senior Puisne
Judge

Every writ of summons and also (unless by an Act or by these
rules it is otherwise provided) every other writ shall bear date on
the day on which it is issued and shall be tested in the name of
the Chief Justice, whether he is within or outside the State, or if
there is no Chief Justice, in the name of the Senior Puisne
Judge.

Time for appearance to be stated in writ

The time to be stated in a writ for the appearance of any
defendant shall be not less than the time next hereinafter
specified according to the place of service, that is to say —

Where the place for service is Time

(1) Inthe State of Western Australia —
Less than 300 km from Perth .......... 10 days.
300 km but less than 600 km from
Perth oo 16 days.
600 km and above 600 km .............. 21 days.

(2) Outside the State but within Australia | See subrule (2).
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Where the place for service is Time
(3) Outside Australia ...............cccoverveeeee. See subrule (3).

(2) Inrespect of a writ to be served outside the State but within
Australia, the time must accord with the Service and Execution
of Process Act 1992 (Commonwealth).

(3) Inrespect of a writ to be served outside Australia, the time must
be fixed by the Court in accordance with Order 10 rule 5.

(4) Inthe computation of the times prescribed by this rule, the day
of service shall be excluded.

[Rule 11 amended: Gazette 7 Dec 1973 p. 4488; 14 Dec 1979
p. 3869; 3 Jul 2009 p. 2683; 12 Jun 2012 p. 2453.]
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Order 6 — Indorsement of claim: other indorsements

1.
(1)

(2)

Nature of claim etc. to be indorsed on writ

Before a writ is issued it must be indorsed with a concise
statement of the nature of the claim made, and of the relief or
remedy required in the action.

In case of non-compliance with subrule (1) the defendant may
apply before appearance to set aside or amend the writ or for
particulars.

[Rule 1 amended: Gazette 28 Jun 2011 p. 2552.]

Action for defamation by publication

In actions for defamation by publication the indorsement must
state sufficient particulars to enable the publications in respect
of which the action is brought to be identified.

[Rule 2 amended: Gazette 16 Aug 2017 p. 4409.]

Statement of claim may be indorsed on writ in some actions

In any action other than an action which includes —

(@ aclaim by the plaintiff based on an allegation of fraud;
or

(b) aclaim by the plaintiff in respect of defamation,
malicious prosecution, false imprisonment, seduction or
breach of promise of marriage,

a statement of claim may, at the option of the plaintiff, be
indorsed on the writ.

[Rule 3 amended: Gazette 16 Aug 2017 p. 4410.]

Claim for liquidated demand, indorsements required for,
costs etc.

Where the plaintiff’s claim is for a debt or liquidated demand
only, the writ before it is issued must be indorsed with a
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Indorsement of claim: other indorsements

[8-11.

statement of the amount claimed in respect of the debt or
demand, and for costs up to and including service, respectively,
and such indorsement shall further state that upon payment
thereof within the time allowed for appearance, further
proceedings will be stayed. The defendant may notwithstanding
such payment have the costs taxed and if more than one-sixth is
disallowed, the plaintiff’s solicitor shall pay the costs of
taxation, unless otherwise ordered by the taxing officer.

Representative character

If the plaintiff sues, or the defendant, or any of the defendants, is
sued in a representative capacity, the indorsements shall show,
in accordance with such of the indorsements in Form No. 5 as is
applicable to the case or by any other statement to the like
effect, in what capacity the plaintiff or defendant sues or is sued.

Claim for account

In all cases in which the plaintiff, in the first instance, desires to
have an account taken, the writ shall be indorsed with a claim
that such account be taken.

Writ etc. to state contact details

A writ or other document commencing proceedings must, in
accordance with Order 71A, state —

(@) the geographical address; and
(b) the service details,

of each person commencing the proceedings.
[Rule 7 inserted: Gazette 21 Feb 2007 p. 534.]

Deleted: Gazette 21 Feb 2007 p. 534.]
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Order 7 — Duration and renewal of writ: concurrent
Writs

1. Duration and renewal of writ

(1) For the purpose of service, a writ (other than a concurrent writ)
is valid in the first instance for 12 months beginning with the
date of its issue and a concurrent writ is valid in the first
instance for the period of validity of the original writ which is
unexpired at the date of issue of the concurrent writ.

(2) Where a writ has not been served on a defendant, the Court may
by order extend the validity of the writ from time to time for
such period, not exceeding 12 months at any one time,
beginning with the day next following that on which it would
otherwise expire, as may be specified in the order, if an
application is made to the Court before that day or such later
day (if any) as the Court may allow.

(3) Before a writ, the validity of which has been extended under this
rule, is served it must be marked with an official stamp showing
the period for which the validity of the writ has been so
extended.

(4)  Where the validity of a writ is extended by order made under
this rule, the order shall operate in relation to any other writ
(whether original or concurrent) issued in the same action which
has not been served so as to extend the validity of that other writ
until the expiration of the period specified in the order.

2. Proof of extension of validity of writ

The production of a writ purporting to be marked with the
official stamp showing the period for which the validity of the
writ has been extended shall be sufficient evidence of the
validity of the writ having been so extended, and of the
commencement of the action as of the date of the original writ,
for all purposes.
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1)

@)

(3)

(4)

Concurrent writs

One or more concurrent writs may, at the request of the plaintiff,
be issued at the time when the original writ is issued or at any
time thereafter before the original writ ceases to be valid.

Each concurrent writ shall bear teste of the same day as the
original writ, and sha