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MORTGAGEES’ RIGHTS RESTRICTION.

22° Geo. V., No. XIX.

No. 19 of 1931,

AN ACT to make provision for the temporary restrietion
in certain eases of the rights of Mortgagees, Vendors,
Creditors, and others, and for other purposes connected
therewith.

[dssented to 18th dugust, 1931.]

K it enacted by the King’s Most ¥ixcellent Majesty, by
and with the advice and consent of the Legislative
Council and Legislative Assembly of Western Australia, in
this present Parliament assembled, and by the authority of
the same, as follows:—

Preliminary.

1. This Act may be cited as the Morigagees’ Rights Re-
striction det, 1931, and shall come into operation on a date
to be fixed by proclamation.®

2. (L) In this Act, subject to the context—

“Judgment’’ includes order;

“Land’’ includes any estate or interest in land;

“Lease’ includes an agreement for a lease or tenancy;

“Mortgage’” includes any deed, memorandum of mort-
gage, instrument or agreement whereby security for
payment of money is granted over any land, and an
equitable mortgage by deposit of title deeds, and any
document whereby the duration of a mortgage is
extended, and includes also an agreement for the
sale of land which has not been completed by con-
veyance or transgfer under which the purchase money
is payable by instalments or otherwise, whether such
instalments are described as rent or otherwise;
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“Mortgagee’ means the person entitled to the benefit of
the security of any mortgage, and includes the ven-
dor under such an agreement for sale as aforesaid;

““Mortgagor’’ means the person who is liahle under the
provisions of a mortgage, or entitled to redeem if,
or is the purchaser under such an agreement for sale
as aforesaid;

“Supreme Court’’ includes a judge.

(2.) For the purposes of this Aet, such an agreement for
sale as aforesaid shall be deemed to be a mortgage of the
land to secure payment of the unpaid purchase money and
interest thereon and the fulfilment of the conditions set forth
in the agreement, and the word ‘‘foreclosure’” in this Act
shall be deemed to include the cancellation or rescission by
the vendor of any such agreement as aforesaid by reason of
the purchaser’s default and the determination or forfeiture
for such reason of the purchaser’s rights to or in any land
comprised therein.

3. This Act shall not bind the Crown, or any person or
incorporated body representing the Crown, or any instru-
mentality of the Government of the State.

4. (1.) The provisions of this Act extend to leases of land
containing optional or compulsory purchasing clauses.

(2.) For the purposes of this Act every such lease shall
be deemed to be an agreement for sale, and shall be dealt
with in all respects as if the lessce had alveady notified his
exercise of an option to purchase under an optional pur-
chasing clause and as if the lessor were mortgagee and the
lessee mortgagor of the land and as if the rent reserved by
the lease were interest and the agreed purchase money were
principal moneys secured.

{3.) The term of any such lease may, if necessary, be ex-
tended by the Supreme Comrt at any time for the purpose of
enabling any of the provisions of this Act to be effectively
applied thereto.

5. Where by the terms of a mortgage payment is provided
by a series of regular instalments, and the rate of interest is
not fixed in the mortgage, or the instalments are expressed to
be for principal only, and interest is stated not to be pay-
able, the instalments shall, for the purposes of this Aect, be
deemed to include interest at such rate and payable at such

Application of Ack.
Crown not bound.

Application to
leases coutainlng
purchasing  claises.

Trovislon in case
money repayable
by Instalments and
rate of Interest not
stated,



Apnifeation of Act.

Mortgages not to
enforce aecurity
without leave of
eourh,

No. 19.] Mortgagees’ Rights Restriction. [1931.

times as the court shall, on the hearing of any application
under this Act, determine.

6. (1.) This Act shall, save as hereinafter otherwise pro-
vided, apply and have effect to and in respect of all mortgages
and leases current or in operation at the commencement of
this Act, and to and in respect of any mortgage hereafter
executed which is security for any moneys which were or are
secured by any mortgage so current or in operation as afore-
said; but this Act shall not apply or have effect to or in re-
spect of any other mortgage or lease hereafter executed or
entered into.

(2.) Nothing in this Aet contained shall in any way in-
validate or otherwise affect any order obtained by any mort-
gagor or tenant under the Tenants, Purchasers, and Mort-
gagors’ Relief Act, 1930.

(3.) Any contract or agreement made or entered into or
to be made or entered into by any mortgagor or lessee shall,
in so far as it purports to annul or vary any of the provisions
of this Aet or to deprive the mortgagor or lessee of the
benefit thereof, be null and void, without prejudice, however,
to any provisions of the contract or agreement which are dis-
tinet and severable from the provisions hereby annulled.

Restrictions on Rights of Mortgagees and others.

7. (1.) A mortgagee shall not, without the leave of thg
Supreme Court—

(a) call up or demand payment from the mortgagor of
the whole or any part of the principal moners
secured by the mortgage;

(b) commence or continue any action or proceeding for
the recovery of any prinecipal monevs due under
the mortgage, or the enforcement of any judgment
for any such moneys;

(¢) exercise any power of sale;

{(d) subject as hereinafter provided, obtain, take, or keep
possession of any land comprised in the mortgage,
or commenee, continue, or enforee any action, pro-
ceeding, or judgment for the recovery of posses-
sion of any such land;

(e) issue or be concerned in the issue or enforeement of

any process of execufion against any land com-
prised in the mortgage;
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(£) subject as hereinafter provided, appoint or proeure
the appointment of a receiver of the rents and
profits of any land ecomprised in the mortgage, or
be party or privy to the continunance of such a re-
ceiver’s authority;

(g) commence or continue any action, proceeding, or ap-
plication for foreclosure, or exercise or attempt to
exercise, any right or power of foreclosure.

(2.) In the case of any agreement of sale to which this
Act applies if the vendor, without the leave of the court and
contrary to this Aect, has, by reason of the purchaser’s de-
fault, taken any action to the prejudice of the purchaser’s
rights under the agreement, the court may order the vendor
to do all such acts and things as may be nccessary to re-
establish such rights.

(8.) The authority of a receiver appointed before the
first day of June, nineteen hundred and thirty-one, shall con-
tinue notwithstanding this section, nnless the Supreme Court,
on the application of the mortgagor, otherwise directs.

(4.) Notwithstanding anything in this seetion, a mort-
gagee may enter into possession of any property -which hag
been abandoned by the mortgagor, and any mortgagee who
has entered into possession of an abandoned property, or who
has, before the first day of June, nineteen hundred and thirty-
one, entered into possession of any other property, may con-
tinue in possession thereof unless the Supreme Court, on the
application of the mortgagor, otherwise orders,

8. (1.) Applications for leave to take any of the measures
or proceedings mentioned in the last preceding section shall
be made in the manner prescribed by rules of court, and in
dealing with any such application the conrt shall consider—

(a) whether by reasom of the wasting nature of the
seenrity the mortgagee is likely to be seriously pre-
judiced by the continunance of the mortgage;

(b} whether the mortgagor is able to redeem the mort-
gaged property from his own monevs or by hor-
rowing at a reasonable rate of interest;

{c¢) whether the conduet of the mortgagor in respeet of
the breach by him of any of the covenants in the
mortgage has been such as to render him unde-
serving of the benefit of this Act;
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(d) whether the refusal of the leave asked for would in-
fliet great hardship on the mortgagee, and where
the money secured by the mortgage is the whole
or part of moneys belonging to a trust fund,
whether such refusal would unreasonably delay
the mortgagee or trustee of such fund from distri-
buting same amongst the heneficiaries or persons
entitled thereto;

(e) whether the granting of the leave asked for wonld in-
flict great hardship on the mortgagor;

(f) whether the default of the mortgagor has been caunsed
or contributed to by economie or finaneial condi-
tions affecting trade or industry in the State;

(g) whether the refusal of the leave asked for would be
reasonably likely to enable the mortgagor, having
regard to his circumstances and to the economic
and financial conditions aforesaid, to meet his lia-
bilities under the mortgage within a reasonable
time.

(2.} The court shall not grant the leave applied for uu-
less, having regard to the conclusions arrived at on the ques-
tions aforesaid and any other relevant circumstances, the
court shall be satisfied that it would be unjust and inequitable
not to grant it; and in case the counrt decides to grant the
leave, it may impose any terms and conditions which in the
circumstances may appear to he right and fair.

9. (1.) In every action or proceeding by a mortgagee for
the recovery of any sum for interest secured by a mortgage,
the court in which the action or proceeding has been instituted
may, if in its discretion and in the ciremmstances of the case
it deems it just and expedient, in lien of giving judgment for
immediate payment, give judgment for payment at a date to
be fixed, or by instalments payable at such times as the court
in its diseretion determines, and for this purpose the court
shall have jurisdiction to camse judgment to be entered in
such form as it deems fit and fo direct the method of the en-
forcement of the jndgment.

(2.) The powers given by this section may be exercised
in respect of a judgment which has been already given or
entered up, whether on default of appearance or defence or
otherwise, and notwithstanding that by such judgment im-
mediate payment is ordered.
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10. (1.) Notwithstanding auything contained in this Act,
if the purchaser under any agreement for sale of land—

(a) is in arvear for a period of twelve months in respect
of any pavment of prineipalor interest due by him
under the agreement; and

(b) has made, during any period of six months, no pay-
ment in respect of any portion of the amount due
by him under the agreement,

the vendor may serve on the purchaser a notice inthmating
that lie proposes after the expiry of one month from the ser-
vice of the notice to exercise all or any of his rights under the
agreement.

(2.) After the expiry of such period of one month the
vendor may, unless the purchaser has paid every amount in
arrear at the date of the service of the notice, or the
Supreme Court, npon the application of the purchaser made
within such period, otherwise directs, exercise all or any of
his said rights as if this Act did not apply to the said agree-
ment.

11. (1.) No judgment credifor shall be entitled, except by
leave of the Supreme Court, fo issue any process of execution
for the recovery of a smm of fifty pounds or upwards against
the lands of the judgment debtor.

(2.) In dealing with any application for leave for the
purposes of this section the Court shall take into considera-
tion such matters as are mentioned in section eight, so far as
they are relevant to the case of a judgment creditor desirvous
of proceeding against a judgment debtor, and the provisions
of that section shall, nutatis mutandis, apply to applications
under this sectiomn.

(3.) Such alterations may be made, by the registrar or
clerk of any court, in the forms of its writs, warrants, or pro-
cess, as may be necessary to give effect to this section and to
ensure that no judgment for fifty pounds or upwards shall,
without such leave as aforesaid, be enforced by process of
execution against land.

(4.) Notwithstanding the foregoing provisions of this
section, any such process as aforesaid may be issued in any
proceeding in the ordinary form, provided it is endorsed
with the words ‘““not to bhe executed against land except by
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leave of the Supreme Court,”” and such process may be regis-
tered, as against land under the Transfer of Land Act, 1893,
by entry made in the register book after lodgment of a copy
of the process as provided in section one hundred and thirty-
three of the said Act, and, as to land not under the said Act,
by registration of such process in manner provided by the
Ordinance 19, Victoriae No. 14.

(5.} For the purpose of calculating any period of time
fixed by section mninety or one hundred and thiriy-three of
the Transfer of Land Aet, 1893, or fixed by Statute or other-
wise as the period after the expiry of which a writ cannot be
enforced against land or any particular piece of land, any
period during which such writ has heen prevented by this
Act from being so enforced shall not be taken into account.

Miscellaneous.

12. When any judgment has been heretofore or hereafter
entered up, or ordered to he entered up against any person
in any court, and sueh court is satisfied that immediate pay-
ment of the amount of such judgment wonld inflict great
hardship on such person by reason of the operation of this
Act on his property or investments, or the realisation thereof,
the court may, upon the application of such person, if in its
diseretion it thinks fit, order that payment of the whole or
any part of the amount of the judgment shall he deferred
until such time and upon such conditions as the court in the
eirenmstances considers right.

13. No period of time during which the enforcement of
any right or claim is prevented by this Act shall be taken into
account in computing the time limited, by any statute of
limitations or otherwise, for the enforcement of such right
or claim.

14, No costs shall be awarded against any party to an
application mnder this Aect; provided that the Court shall
have discretionary power to award costs against a party who
has unsuccessfully and unreasonably made an application
after the refusal of a previous application for substantially
the same object or purpose.

15. (1.) Rules of court may be made for regulating the
practice and procedure to be followed and observed in pro-
ceedings under this Aect.
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{2.) Such rules shall provide for reasonable notice of
any proceeding being given to all parties directly interested
therein, and for all such parties being given the opportunity
of attending the hearing and of being represented, il they
so desire, by solicitors or counsel

(3.) Substituted service of motices, or substitution of
notice for service may, however, be prescribed in cases in
which it is impracticable, or would cause undue delay, to
effect actuval service on any party.

16. Orders made under this Act shall be final and con-
clusive and shall not be liable to be reviewed on appeal.

17. (1) Any person contravening any provision of this
Aet, by act or omission, shall be guilty of an offence and liable
on summary conviction to a penalty not exceeding twenty
pounds.

(2.) Anyv act, measure, or proceeding done or taken in
contravention of this Act shall be deemed to be invalid and
illegal.

18. (1.) The Registrar of Titles may, upon the submission
to him for registration of a transfer of land on sale by the
mortgagee thereof, require such evidence as he deems neces-
sary that the sale sought to be given effect to by the transfer
was not effected contrary to any provision of this Aet.

(2.) No application for foreclosure shall he enfertained
by the Commissioner of Titles until he has been satisfied that
the applicant is not precinded from making the application
by any provigion of this Act.

19. No person shall be prevented by this Act from con-
tinuing any action or proceeding which he lhas commenced
before the first dayv of June, one thousand nine hundred and
thirty-one.

20. This Act shall remain in foree till the end of the month
of December, nineteen hundred and thirtyv-two, and no longer.
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