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ANNO TRICESIMO QUARTO

(GIN A

S S R R A A R R A R T A Y AR N U e e Sl sl it sl it b e el e e e i e

No. XXI.

AN ACT for the Punishment of Fraudulent Debtors, and
for other purposes.
[ 13th January, 1871.]

) E 1t enacted, by His Excellency the Governor of Western
1 D Auwstralia and its Dependencies, by and with the advice and
consent of the Legislative Council thereof, as follows:—

PRELIMINARY.

1 THIS Act may be cited for all purposes as “The Debtors’ short title.
Act, 1871.”

THIS Act shall not come into operation until the day on o, 0ioa e 20d con.
which “The Bankruptey Act, 1871,” comes into operation, which struction of Aut.
day is hereinafter referred to as the commencement of this Act; and
words and expressions defined or explained in “The Bankruptey
Act, 1871, shall have the same meaning in this Act,
Part I
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Part T—EBxCeEPTIONS To THE ABOLITION OF IMPRISONMENT Fog
Drer.

3 SUBJECT to the provisions hereinafter mentioned, ang ¢,
Power to commit for small 1€ Prescribed rules, any Court may commit to prison, for a term not
debts. exceeding six weeks, or until payment of the sum due, any persg,
who malkes default in payment of any debt or instalment of sy
debt due from him in pursuance of any order or judgment of thy

or any other competent Couzt.

Provided (x.) That the jurisdiction by this section given of commi.
ting a person to prison shall,'in the case of any Coyyt
other than the Supreme Court, be exercised only su}.
ject to the following restrictions; that is to say—

(a.) DBe exercised only by a Judge or his deputy,
and by an order made in open Cowt, an
showing on its face the ground on which it i
issued,

(b.) Be exercised only as respects a judgment of
the Supreme Court at law or in equity, when
such judgment does not exceed fifty pounds
exclusive of costs,

(c.) Be exercised only as vespects a judgment of a
Local Cowrt by a Local Court Judge or his
deputy.

(1.} That such jurisdiction shall only be exercised where it
is proved to the satisfaction of the Court that the person
making default cither has, or has had since the date
of the order or judgment, the means to pay the sum in
respect of which he has made default, and has refused
or neglected, or refuses or neglects, to pay the same.

Proof of the means of the person making default may be given
in such manner as the Court thinks just; and for the purposc of
such prooi, the debtor and any witnesses may be summoned and
examined on oath, according to the prescribed rules.

Any jurisdiction by this section given to the Supreme Court may

be exercised by the Chief Justice sitting in Chambers, or otherwise,
in the prescribec manmnes.

For the purposes of this section any Court may direct any debt
due from any person, in pursuance of any order or judgment of
that or any other competent Cowrt, to be paid by instalments, and
may from time to time rescind or vary such order,

Persons committed under this section by the Supreme Court may
be committed to the prison in which they would have been confined

if
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if arrested on a wr‘it of capias ad sat-igﬁucie-n.d-zma ; and every order
of commital by the Supreme Couit shall, subject to the prescribed
cules, be issued, obeyed, and executed in the like manner as such
wirit. .

This section, so far as it relates to any Local Court, shall be
deemed to be substitution for Sections 51 and 52 of the ¢ Ordinance
for the recovery of Small Debts and Demands, 1863;” and that
Ordinance shall be construed accordingly, and shall extend to orders
made by the Local Court with respect to sums due, in pursuance of
any order or Judgment of any Court other than a Local Court.

No imprisonment under this section shall operate as a satisfaction
or extinguishment of any debt or demand or cause of action, or
deprive any person of any right to take out execution against the
Jands, goods, or chattels of the person imprisoned, in the same
manner as if such imprisonment had not taken place.

Any person imprisoned under this section shall be discharged out
of custody upon a certificate signed in the prescribed manner, to the
cffect that he has satisfied the debt or instalment of a debt, in
respect of which he was imprisoned, together with the prescribed
costs (if any).

4 WHERE the plaintiff in any action in the Supreme Court
proves at any time before final judgment by evidence on oath, to the
satisfaction of the Chief Justice, that the plaintiff has good cause of
action against the defendant to the amount of Fifty Pounds or up-
wards, and that there is probable cause for believing that the defendant
is about to quit the Colony unless he be apprechended, and that the
absence of the defendant from Western Australia will materially
prejudice the plaintiff in the prosecution of his action, the Chief
Justice may, in the prescribed manner, order such defendant to be
arrested, and imprisoned for a period not excecding six months,
unless and until he has sooner given the prescribed security, not
exceeding the amount claimed in the action, that he will not go out
of Western Australia without the leave of the Court: Provided that
the plaintiff claiming such order of arvest shall prosecute his suit
with reasonable diligence ; otherwise it shall be lawful for the said
Chief Justice to discharge the party from custodsy.

Where the action is for a penalty, or sum in the nature of a
penalty, other than a penalty in respect of any contract, it shall not
be necessary to prove that the absence of the defendant from
Western Australia will materially prejudice the plaintiff in the
prosecution of his action; and the security given (instead of being
that the defendant shall not go out of Western Australia) shall be
to the effect that any sum recovered against the defendant in the

actlon

Powerunder certain circum-
stances to wrrest delfendant
about to quit the Colony.
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action shall be paid, or that the defendant shall be rendered ¢,
prison,

5 NOTHING in this part of this Act shall in ¢ any way affeet
any right or power under “The Bankruptey Act, 1871,” to arrest o
nnpuson any person.

£ IN this part of this Act the ferm *“prescribed” means g
follows :—

As respects the Supreme Cowrt, preseribed by general ruleg
and orders to be made in pursuance of * The Supreme
Court QOrdinance, 1861 ;"

As respects the Local Courts, prescribed by general rules
to be made under « The Small Debts Ordinance, 1863
and

As respects any other Court, prescribed by the rules to be
made, with the approval of the Chief Justice, by the
persons having power to make rules in relation to the
practice of such Court; or if there be no such persons,
by the Judge of such Court.

And general rules and orders may respectively be made by such
authorities as afovesald, for the purpose of carrying into effect this
paxrt of this Act.

Part II.—PuNiSEMENT OF FRAUDULENT DEBTORS.

¥ ANY person adjudged bankrupt, and any person. whose affairs
are liquidated by arrangement or by a composition, in pursuance of
“The Bankruptey Act, I871,” shall in each of the cases following
be deemed guilty of a 1111fsdemeanoL and on conviction thereof shall
be lhable to be imprisoned for any time not exceeding two years,
with or without hard labor; that is to say—

( 1.) If he does not, to the best of his knowledge and belief,
fully and truly discover to the trustee administering his
estate for the benefit of his creditors all his property,

real and personal, and how, and to whom, and for what
consideration, and when he disposed of any part thereof,
except such part as has been disposed of in the ordinary

way of his trade (if any) or laid out in the ordinary
expense of his family, unless the jury is satisfied that

he had no intent to defraud. )

(1.
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(r1.) If he does not deliver np to such trustee, or as he
directs, all such part of his real and per somal property
as is in his custody or under his control, and which he
is required by law to deliver up, unless the jury is
satistied that he had no intent to defraud.

(111.) If he does not deliver up to such trustee, or as he
directs, all books, documents, papers, and writings in
his custody or undel his control relating to his property
or affairs, unless the jury is satisfied that he had no
intent to defraud.

(1v.) Xf, after the presentation of a bankruptey petition
against him, or the commencement of the liguidation or
CDlll]_)DblthD.., or within fonr months next after such
presentation or commencement, he conceals any part of
his property to the value of Ten pounds or upwards, or
conceals any debt due to or from him; unless the jury is
satisfied that he had no intent to deﬁaud

(v.) If after the presentation of a’ bankruptey petition
against him, or the commencement of the liguidation or
compoutzon or within four 111011t11s next before sneh pre-
sentation or comumencement, ho fraudulently removes any
part of is property of the valtle of Ten pounds or upwards.

(vi) If he makes any material omission in any statement
relating to his affairs, unless the jury is satisfied that he
had no intent to defraud.

(vir.) If knowing or believing that a false debt hus been
proved by any person under the bankruptey or liquida-
tion or composition; he fail for the period of a month to
inform such trustee as aforesaid thereof.

(viir) I, after the ‘presentation of a bankruptey petition
against him, or the commencement of the liquidation or
composition, he prevents the production of any bool,
document, paper, or writing affecting or relating to Lis
property or affairs, unless the jury is satisfied that he
he had no intent to conceal the state of his affairs or to
defeat the law.

(sx.) If, after the presentation of a bankruptey petition
acmmst him, or the commencement of the liquidation or
compmmon or within four months next before sueh
presentation or commencement, he conceals, destroys,
mutilates, or falsifies, or is privy to the concealment,
dostmchon mutilation, or falsification of any book or
document affecting or relating to his property or affairs,

anless
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satisfied that he had ne luntag t

cul the siate of his affnirg or to defeat the law,

(x.) I after the presencation of a bankruptey petirg,

agalust him, or the commencement of the lguidatioy

composition, or within four months next before sy,
presentation or commencement, he makes, oris Privy ¢
the making of, any false eniry in any book or docuny,

affecting or relating to his property or affairs, unless t,

jury is satisfied that he had no mtent to conceal the seyy,
of his affairs or to defeat the law.

(z1.) If, after the presentation of a bavkruptey petitio
against him, or the commencement of the liguidation g
composition, or within four months next before suel
presentation or commencement, he fraudulently parg
with, alters, or males any omission, or is privy to the
frandulently parting with, altering, orv making any
omission, in any document affecting or relating to his
property or affairs,

(xm.) If, after the presentation of a bankruptey petition
against him, or the commencement of the liquidation or
composition, or at any meeting of his creditors within
four months next before such presentation or commence-
ment, he attempts to account for any part of his property
by fictitious losses or expenses.

(x1rr) I within four months next before the presentation
of a bankruptey petition against him, or the commence-
ment of the liquidation or composition, he, by any false
representation or other fraud, has obtained any property
on credit and las not paid for the same.

{x1v.) If within four months next before the presentation
of a bankruptcy petition against him, or the commence-
ment of the lquidation or composition, he, being a
trader, obtains, under the false pretence of cariying on
business and dealing in the ordinary way of hus trade,
any property on credit, and has not paid for the same,
unless the jury is safisfied that he had no intent to
defraud.

(xv.) If within four months next before the presentation
of a bankruptey petition against him, or the commence-
ment of the liguidation or composition, he, bemg 2
trader, pawns, pledges, or disposes of, otherwise than in
the ordinary way of his trade, any pioperty which he
has obtained on credit and has not paid for, unless the
jury is satisfied that e had no intent to defraud.

(xvr)

Lo
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(xv1.) Ifheis guilty of any false representation or other
fraud for the purpose of obtaining the consent of his
creditors, or any of them, to any agreement with vefer-
ence to his affairs or his Bankruptcy, liquidation, or
composition.

IF any person who is adjudged a bankrupt, or has his affairs
liquidated by arrangement or composition after the presentation of
a bankruptcy petition against him, or the commencement of the
liquidation or composition, or, within four months before such

resentation or commencement, quits the Colony and takes with
him, or attempts or makes prepavation for quitting the Colony and
for talking with him, any part of his property, to the amount of
Twenty pounds or upwards, which ought by law to be divided
amongst his creditors, he shall (unless the jury is satisfied that he had
no intent to defraud) be guilty of felony, punishable with imprison-
ment for a time not exceeding two years, with or without hard labor.

9 ANY person shall, in each of the cases following, be deemed
guilty of a misdemeanor, and on conviction thereof shall be liable
to be imprisoned for any time not excceding one year, with or with-
out hard labor; that is to say—

(1.) 1If, in incwrring any debt or liability, he has obtained
credit under false pretences, or by means of any other
fraud.

(r1.) If he has, with intent to defraud his creditors or any
of them, made or caused to be made any gift, delivery,
or transfer of or any charge on his property.

(rir.)  If he has, with intent to defrand his creditors, con-
cealed or removed any part of his property since, or
within two months before, the date of any unsatisfied
judgment or order for payment of money obtained
against him. '

10 IF any person in any bankiuptey, or liquidation by
arrangement o composition with creditors, in pursnance of < The
Bankruptey Act, 1871, wilfully and with intent to defrand, malses
any false claim, or any proof, declaration, or statement of account
which is untrue in any material particular, he shall be guilty of a
misdemeanor, punishable with imprisonment not exceeding one
year, with or without hard labor.

11 WIHERE a debtor makes any arangement or composition
with

ad

Penalty for abseonding with
propexty.

Penalty on frandulently ch-
taining credic, &e.

False claim, &c., a misde-
MeLnor.
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with his ereditors under the provisions of “ The Banluptey Act
1371,” he shall remain 1;1‘1 'ful the uupaid balance of auy (‘u-LE
W h.leh he ineurred or increaszd, or whereof ¢ ic' o e
arrangement or composition ke obinined forbearanc ; haud
provided the defranded creditor hos not assent et

or compesition otherwise than by proviag

Cw-{‘piuw
dividends.

17 WEERE a trustee in any bankruptey 101301'“‘ to any Cougt
T

e'-mh--'qim-; ‘=_1is digtion n ‘mﬂr pter, that in his epivion o Lmﬂ\,hpt
Las been guilty of any offence under this Act, ov wheve the Co

b urg
is sarisfied vpon the representation of any cr 2(ifoy or 1 wember of the

commiiiee of 'n“cm;m that there is to Delieve that the
banloupt has been guiliy of any ofience under ’i:his Act, the Cout
shall, if it appears to the Court that there is a reasonalle
pmbabﬂ;fv that the banlkzupt may be cony icted, ovder the trustee 1o
prosecute the bankeupt for such offence.

79 WIIERE the prosecution of the bankrupt under this
Act is ordered by the Court, then, on the ploduchon of the order
of the Counrt, the expenses of of the prosecution shall be allowed s i,
and borne, as expenses of '(;10.5[‘01.1@0118‘ for felony are allowed, paid,
and borne,

14 WHEN any person is charged with any misdemeanor undey
the sccond part of this Act before any Justice or Justices, such
Justice or Justices shall take into consideration any evidence
adduced before him or them tending to show that the act charged
was not committed with a guilty intent.

15 IN an indictment or information for an offence urder this
Act, it shall be sufficient to st forth the substance of the offence
charged in the words of this Act, specifying the offence or as near
therete as clvcumsiances ammt, without aileging or setting forth any
debt, ast of bankruptey, trading, ad .‘_L.ub-“ll or any 1)1occcdmﬂ\
in, or order, warrant or docmment of any Cowt acting under
“The Bankruptey Act, I8TL"

13 IFany persom, being assigned by Her Majesty’s Commission

58 o Tl P
to ach as a Justice of the Peace, is adjudged fzuiuupL, or malkes any
arrangement or composition with his creditors under “The Bank-
T ")h.} Act, 1871, he shail be and remain incapable of acting &

a Justice of the Peace until he has beea newly assigned by Iler
;.w.}esty in that behalf,
17
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% WHERE any person is liable under any other Act, Ordinance,
Act of Parliament, or at Common Law to any punishment or penalty
for any offence made punishable by this Act, such person may be

roceeded against under such other Act, Ordinance, Act of Parlia-
ment, or at Common Law, or under this Act, so that he be not
punished twice for the same offence.

Pant IIL—WaRRanTs oF Arrorney, CoenoviTs, AND ORDERS
FOR J UDGMENT.

18 AITER the commencement of this Act, a warrant of
attorney to confess judgment in any personal action, or cogrovit
actionem given by any person, shall not be of any force unless there
is present some attorney of the Supreme Couwrt on behalf of such
erson, expressly named by him and attending at his request to
inform him of the nature and ecifect of such warrant or cognovit
before the same 1s executed, which attorney shall subseribe his name
as a witness to the due execution thereof, and thereby declare himself
to be attorney for the person executing the same, and state that he
subscribes as such attorney.

10 A WARRANT of attoiney to confess judgment or cognovit
actionem, not executed in manner aforvesaid, shall not be rendered valid
by proot that the person executing the same did in fact understand
the nature and effect thereof, ox was fully informed of the sane.

G5 WHERE in an action a warrant of attorney to confess
judgment or a cogrovit actionem is given, and the same, or a true
copy thereof, is not filed with the officer acting as elerk of the
dockets and judgments within twenty-one days next after the execu-
tion thereof (as required by the statutory practice of the Supreme
Court for preventing fraunds upon creditors by secret warrants of
attorney to confess judgment), the same shall be deemed fraudulent,
and shall be void; and if any such warrant of attorney or cognovit
actionem so filed was given subject to any defeasance or condition,
such defeasance or condition shall be written on the same paper or
parchment with the warrant or cognovif before the filing thereof,
otherwise the warrant or cognovit shall be void.

91 WIHERE a Judge’s order, made by consent, is given by a
defendant in a personal action, whereby the plaintiff is authorised
forthwith or at any future time to sign or enter up judgment, or to
Issue or to take out execution, whether such order is made subject to
any defeasance ov condition or not, the order shall, together with an

afiidavit of the time of such consent being given, and a description
of

Punishments under this Act
cumulative,

Warrants of attorney and
cagrori! ardiunem o be exe-
euted in the presence of an
attorney on oehalf’ of the
PErSIL.

Warrants, &e., not formﬂlly
executed, invalid.

Tiling of warrant of attormey
and coynovit actioncm,

TFiling of Judge’s order to
enter up judgnent.



10

Application of 3 Geo. TV,
¢ % and 6 & 7 Vie, c. 66

to Judye’s ordars,

TEnactments  desciibacd
Schedule repealed.

in

34° VICTORIA, No. 21.

Fraudulent Debtors,

——

of the residence and occupation of the defendant, be filed witl, g,
oficer acting as clerk of the dockets and judgments in the Supreny,
Court, within twenty-one days after the making of the order, o}
wise the said order and any judgment signed or entered up thereg,
and any execution issued or taken out on such judgment, shall be v

9% THE provisions of the Act of the third year of King Genyg,
the Fourth, (chapter 39) and of the Act of the session of the sixth g
seventh years of ITer Majesty’s reign (chapter 65), “To enlarpo tl,
provisions of an Act for preventing frands upon creditors by seeyg
warrants of attorney to confess judgment,” for liberty to file 4
warrant of attorney or cognovit actionem, or a copy thereof, with i,
clerk of the dockets and judgments, and for the clerk to muke
certain entries and search in relation thereto, and for enteving satis.
faction thereon, and for fees for search, and filing and taking office
copies, shall extend and be applicable to every such Judge’s order,

REPEATL,

22 THE enactments described in the Schedule of this Act
are hereby repealed; but this repeal shall not affect the past opera-
tion of any such enactment, or affect the validity or invalidity of
any thing done or suffered before the commencement of this Act,
or of any right, title, obligation, or liability acerued, or restriction
imposed, before the commencement of this Act, by or under any
such enactment; nor shall this repeal interfere with the institution
or prosecution of any proceedings in respect of any offence
commmitted against, or under any penalty or forfeiture incurred
under, any enactment hereby repealed.

SCHEDULE
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SCHEDULE.

EWNACTHMENTS REPEALED.

20 Vic. 9. An Ordinance to enlarge the remedies of creditors against the
pexsons of their debtors.

24 Vie. 15,  An Ordinance to provide for the more
(in part) effectual administration of Justice by } In part: namely, Section 23,
establishing a Supreme Court.

~ Vie. @ H . . . .
97 Vie. 21, An Ordinance for the recovery of small j 4, part: namely, Sections

(in part ) debts and demands. 51 to 5+ bLoth ineclusive,
and Section 73.

-
In park: namely, so much
and so far as adepts and
puts in force the tenth
] Seetion of an Act of the
1 BECH I¥ -
31 Vie. 8. An Ordinance for adopting certain Acts | 195 ﬁ“{;‘;}“ﬁﬁ‘;lﬁ[{’eg
(i part) of Imperial Parliament, T An Act for the better
protection  of  purchasers
wgainst judgments, Crown
debis, cases ¢f ls pendens,
and life annuitics or rent
_J charges.
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