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WESTERN AUSTRALITA
ANNO SEXTO DECIMO
VICTORLAE REGINA
No. 18

An Ordinance to make further provision for the due
Custody and Discipline of Offenders transported to
Western Australia and Offenders sentenced therein to
Transportation. [ Assented to 19th April, 1853.

‘ A/ HEREAS if is expedient to make further provision for ihe due

custody and discipline within this Colony of such offenders as
now or heveafter may by law be transperted thereto, and also of certain
other offenders sentenced in this Colony, and for that purpose to
amend the Ordinance No. 6, 1850 : Be it therefore enacted by His
Bxcellency the Governor of Western Australia and its Dependeneies,
by and with the advice and consent of the Legislative Council thereof,
anything in the said recited Ordinanee notwithstanding :—-

1. That the word ¢ conviet,” wherever used in this Ordinance or in
any Act or Ordinance now or hereafter to be in force in this Colony,
shall (unless the nature of the provisions or the context of the Act or
Ordinance exclude such construction) e deemed and taken fo mean
any offender being n this Colony under an unexpired or unremitted
gentence or order of transportation, whether such sentence shall have
been passed in this Colony or elsewhere, and also any offender being
in this Colony, and whose sentence shall have been commuted fo
transportation or have been remitted on condition of transporta-
tion, and whose ferm of fransportation may be unexpired or un-
remitted.

2. That it shall be lawful for any Cowrt of General or Quarter
Sessiong, and for any one or more Justice or Justices of the Peace of
the said Colony, to take cognizance in a summary way of all indictable
erimes and misdemeancurs not punishable with desth committed by
any eanvict, elther within the limits of this Colony or on board of any
ship or vessel during the voyage hereto, and the same crimes and mis-
demeanours respectively to punish either by sueh and the same punish-
ment or modes of punishment as any person not a eonviet would be
liable fo if lawfully convicted of the same crime or misdemeancur, or
by imprisonment with hard labour, in or without frons, on any of the
roads or public works of the said Colony for any term noi exceeding
three years; or (in case of a male offender) by whipping, nof exceeding
one hundred lashes; and it shall be lawful for any such Court, Justice
or Justices to award sueh punishment by whipping in addition o any
sentence of imprisonment with hard labour; provided that no single
Justice shall proceed to infliet any corporal punishment by whipping,
or to cause any conviei senfenced by any single Justice under this
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Ordinanee io be worked in irons, until the sentence shall be approved
by His Excellency the Governor,

3. And whereas the trial and punishment of convieis alveady under
sentenee or order of transportation for life for any felony or crime for
which they may by any law, now or hereafter to be in foree, he liable
to be again transported, is likely fo prove of no practical effect: Be if
enacted, that when any such convict as Iast aforesaid shall have been
convicted, under the second section of this Ordinance, of any such
felony or crime as last aforesaid, it shall be lawful for the Court of
General or Quarter Sessions by which and for the Justices or Justice
by whom such conviet shall be so convicted to sentence such conviet to
imprisonment with hard labowr, in or without irons, on any of the
roads or publie works of the said Colony for any period not less than
three years nor more than five years, as such Court, Justices or Justice
shall, according to the nature of the offence and the ecircumstances of
the case, think proper. And (in ease of a male offender) it shall he
lawful for any such Court, Justices or Justice in its, their or his dis-
cretion to award punishment by whipping, nof exceeding one hundred
ia,f)hes, in addition to any such sentence of imprisonment with hard

abour.

4, That in all proceedings under the second section of this Ordi-
nance the charge against any convict, with the entry or minute of the
proceedings thereon, shall be in the form or fo the effect of the form
contained in the Schedule to this Ordinance, marked A, and a copy of
gueh particulars shall in every instance be forwarded, as soon as
reasonably may be, to the Colonial Secretary.

§. That any conviet who shall forcibly, or with violence, or in a
turbulent manner oppose or resist any lawfully constituted authority,
or who shall exeite any other person fo be guilty of such opposition or
resgistance, or who shall in any manner unlawfully excite or knowingly
oceasion or assist in any riot or tumultuary proceeding, or who shall
unlawfully break ouf of any place of confinement, although the same
may not be a legally constituted gaol or house of correction, shall he
deemed guilty of a misdemeanour.

6. That it shall be lawful for the Commissioner of the Civil Court
of Western Australia and for the Chairman or Deputy Chairman of
every Court of General or Quarter Sesgions, by any verbal or written
order to the Bhexiff or his Deputy, or by any order in writing addressed
to any Superintendent, Gaoler or other person in whose charge or
eustody such persons may be, to cause any person under imprisonment,
whether for debt, felony or other cause, to be brought up in order to
his being examined as a witness in any case or matber, eivil or eriminal, -
depending before such Commissioner or Court, and after his evidence
ghall have been given such Sheriff or Deputy, Superintendent, or
Gaoler, or other person, shall cause such prisoner fo be removed and
again imprisoned ; the non-issue of a writ of Habeas Corpus in any
such case notwithstanding.

7. That affer the passing of this Ordinance, in every case whatso-
ever (whether under thig Ordinance or otherwise) wherein a gquestion
ghall arise or be made whether a person is or wag at any particular
time a eonvieh within the meaning of this Ordinance, it shall be suffi-
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cient for the party on whom the affirmative shall He to allege and prove
that such person is or at the time in gquestion was a person in fach
ordinarily dealt with as or generally deemed and reputed to be sueh
convich; the non-production of any evidence requived by the third and
fourth sections of the said Ordinance No. 6, in any such ease notwith-
standing : Provided that sueh proof shall be received as primd fucie
proof only, and that the effect thereof may be rebutted by any certifi-
cate or instrament under the hand of some competent person in that
behalf, or by any other mods of proof to the satisfaction of the Court
or sitbing Justices or Justice, as the case may be, showing that sueh
reputed conviet never had in faet been a conviet, or that the term or
terms of transportation or other sentence of sueh convict, and every ex-
tension thereof, if any, had at the fime in question expired or been
remitted : Provided also that every person who shall under any pro-
vision of this Ordinance be complained of or charged before any such
Court of Sessions, Justices or Justice as aforesaid as a conviet, shall be
deemed and taken to be in fack a conviet within the meaning of this
Ordinance, and amenable to such summary jurisdiction as aforesaid,
without proof thereof, unless he shall in the first instance, and before
pleading, actually insist thaf he is not so amenable.

8. That every convict who shall unlawfully depart or absent him-
self from the service of his master or ofher employer or who shall
depart or absent himself from his appointed residence or place of pun-
ishment, confinement, eustody or labour, or from the service of the
Government of this Colony, with infent in any such case fo escape
from the Colony, ox with intent in any such case to remain absent
more than twenty-four hours, or with intent in any such ease to
prevent his lawfnl apprehension, or who shall, with whatsoever
intent, be unlawfully absent for more than twenty-four hours from
the service of his master or other employer, or from his appointed
residence or place of punishment, confinement, eustody or labour or
from the service of the Govermment, shall be deemed and taken to be
an abseconded conviet, and shall be deemed to be guilty of a mis-
demeanonr,

9. That it shall and may be lawful for any Justice of the Peace
having eredible information that any such abseonded convict, or any
conviet unlawfully at large, is harboured or econcesled in any particular
house, tenement, or place, or in some one of several houses, tenements,
or places, o grant a search warrant to any one or more constable or
constables, aunthorising him or them to search any such house, or
number of houses or tenements, or places named or specified in such
warrant, for sueh abseonded convict; and it shall be lawful for any
such constable or constables, in virtue of such warrant, by day and by
night, to demand admittance into every such dwelling-house, tenement,
or other place, for the purpose of execuding the same, and in case of
neglect or refusal to comply therewith, it shall be lawful for such con-
stable to break and enter any such dwelling-house, tenement, or place,
as aforesaid, and to apprehend every person whom such constable shall
have reasonable cause for suspecting and believing to be an absconded
convict, or a conviet unlawfully at large, and also to apprehend all
persons found in and about any such dwelling-house, tenement, ov
place, and whom such eonstable shall have reasonable grounds for
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sugpeeting and believing to harbour and conceal any sueh absconded
offender as aforesaid ; and all persons so found and apprehended shall
by such congtable be taken as soon as reasonably practicable before a
Justice of the Peace for examination, and o be further dealt with ac-
cording to law.

10. That any person who shall convey, or cause to be conveyed
into any penal setblement or place of confinement appointed under the
5th section of the said Ordinance, No. 6, any mask, visor or other dis-
guige, or any insirument or arms, provisions or things, proper to facili-
tate the escape of any convict, or who the same shall deliver, or cause
to be delivered to, or received by, any conviel eonfined in such setile-
ment or place, or to any other person whomsoever, for the use of any
such conviet, or who shall write, send or convey, or cause to be writien,
sent or conveyed, to any such conviet, either directly or indirectly, any
lefiter or other communieation, message ox information, with a view to
suggesting or assisting the escape of such conviet, and any person on
whose person or in whose possession or custody any such maslk, visor
or other disgnise, or any such insfrument or arms, provisions or things,
or any such letter or other communication shall be found, with intent o
aid and assist any sueh convict to eseape (and whether the person in
whose possession the same shall be so found be the conviet or one of
the number of convicts whose escape the same were intended to aid and
assist or otherwise,) shall be guilty of the misdemneanonr of aiding and
abetting the escape, or intended escape from the Colony of a conviet;
and shall, if a free person, upon convietion of such offence, in the
manner provided by the 17th section of the said Ordinance, No. 8, be
punishable aceordingly ; and if a eonviet, may be tried and punished
under the second section of this Ordinance.

11. That any conviet holding & ticket-of-leave, and convicted under
the 80th section of the sald Ordinance, No. 6, may be punished as in
said section mentioned, or, at the discretion of the convieting Justice or
Justices, may be conuritted by the warrant of such Justice or Justices
10 the nearest penal settlement or place of confinement for eonviets, for
any time not exceeding three years, or may be punished by a fine not
exceeding five pounds, to be recovered by stoppage of wages payable by
the Government to such conviet, or otherwise, if necessary, according
to the provisions of an Ordinance, No. 5, 1850, with respect to fines
imposed thereunder. _

12. That a1l conviets sent to any penal settlement or place of con-
finement for convicts, nnder warrant of commiiment by any Couxt,
Justices or Justice, shall be received, confined and kept to Liard labour
or otherwise, according fo the exigencies of sueh warrant; and such
warrant shall be a sufficient authority to the SBuperintendent, Overseer,
or other person in charge of such penal settlement or place of con-
finement, and to all other persons acting under them, for receiving,
confining, and keeping therein such conviets so sent as aforesaid
aceordingly.

13. That sections F and H of ¢ The Shortening Ordinance, 1858,
be incorporated with this Ordinance.

14, That Section 2 and such other portions of the said Ordinance,
No. 6, as are at variance with or contradictory to this Ordinance arve
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hereby repealed, and also that all other portions of the said Ordinance
and this Ordinance shall be taken and construed together ag one
Ordinance to all infents and purposes whatsoever.
CHARLES FITZGERALD,
GovERNOR AND COMMANDER-IN-CHIEF.

SCHEDULE
A See set. 4
: Porth (or as the ease may require).
M.N., per (ship in which he arrived), No. (police number}, under
sentence of transportation for years {or life, or in case these particulars are

nof known, M.¥., & convict) is charged upon the complaint of A.B., with (state
shortly in substance the offence or misconducet complained of), to which said charge
(the same being read fo the said M.N.) he says that he is (guilty or not guilty)
(state the decision, whether guilty or not guilty).

Sentenced to (state sentence}.

Remnrks (add any remarks which the case may appear to enll fox).

Dated af ihe day of 18
c.b.,
Chairman of the Court of General or Quarter Sessions of the Peace (as the case
may be) held at the day and year aforesnid.

or
E.F. and G.H,,
Justices of the Peace:
or
T,
Justice of the Peace
{as the cnse may he).




