WESTERN AUSTRALIA.

ANNO DECIMO TERTIO

VICTORL/AE REGIN AL

No. T.

An Ordinance to provide for the due custody
and discipline of Offenders transported to
Western Australia ; and of certain classes
of Cffenders sentenced therein to Trans-
portation.

WHEREAS by an Order in Council, bearing date at Buckingham ppapme,
Palace, the 1st day of May, 1849, Her Majesty, in pursuance
and exercise of the powers vested in Her Majesty by a certain Act of
Parliament therein recited, and by and with the advice of her Privy
Council,
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Council, did order that upon and from the 1st day of June, in the
said year, Her Majesty’s settlements in Western Australia should be
places to which felons and other offenders in the United Kingdom,
there being, or thereafter to be, under sentence or order of transpor-
tation or banishment, should be conveyed under the provisions of the
said recited Act. And whereas, Her Majesty’s Principal Secretary of
State for the Colonies has formally notified to His Excellency the
Governor, that a number of snch offenders as are referred to by the
said Order in Council, are shortly to be conveyed to this colony in
pursuance of the said Order, and has transmitted special instructions
whereby such offenders ars to be exempt in the first instance, and
during good behaviour, from imprisonment and forced labour; but
are to be subject to strict supervision, and in case of misbehaviour, to
such summary penal discipline as is lawfully and usually exercised
over transported convicts in the Penal Settlements in other parts of
Her Majesty’s dominions. And whereas, the Island of Van Die-
men’s Land is the only part of the said dominions to which offenders
senfenced in this colony to Transportation beyond the seas can law-
fully be transported, and it has been officially notified by the Go-
vernor of the said island that offenders of the Aboriginal Race of this
colony, sentenced here to transportation beyond seas, will not be re-
ceived or admitted into the said island ; and whereas it is expedient
to provide for the due custody and discipline within this colony of
such offenders as may be transported thereto under the authority of
the said recited Order in Council, and also such offenders of the said
Aboriginal Race, and of other descriptions hereinafter specified, as
may be sentenced in this Colony to transportation therefrom :—
Be it therefore enacted, by His Excellency the Governor of Western
Australia and its Dependencies, by and with the advice and consent

Terms “Class A» snd Of the Legislative Council thereof, that in order to avoid frequent

Cluss B” defined,

repetition, the word and letter following, that is to say, “Class A;”
shall be deemed and taken throughout this Ordinance to mean
and comprise all offenders transported into this colony under the
authority of the said Order in Council, whose respective sentences,
under which they shall have been so transported, shall not have
expired or been remitted ; and that the word and letter following,
that is to say * Class B.,” shall be deemed and taken, in like manner,
to mean and comprise all offenders of the said Aboriginal Race
sentenced in this colony to transportation beyond the seas ; all per-
sons who being or having been offenders of “Class A.” shall be
sentenced in the said colony to transportation : and all other persons
who shall be a second time, or oftener, sentenced in the said colony-

fo
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to transportation ; and all persons, of whatever class or deseription,
who shall be ordered by the said Governor to be transported in lien
of capital punishment, whose said respective sentences or orders of
transportation shall not have expired or been remitted.

II. AND be it enacted, that it shall be Jawful for the said Go- Foreerto grant “1ie-
vernor to grant to any offender of Class A, immediately after the ar- fenders of Class A.
rival of such offender in the colony, a “ Ticket-of-leave,” or written
permission to employ himself within the said colony for his own be-
nefit, subject to the due observance by such offender of all such rules
and regulations as are next hereinafter mentioned.

IlI. AND be it enacted, that it shall be lawful for the said Gol{ﬂrnni‘! to make rles
Governor, with the advice of the Executive Council of the said colony, o of ekets.of-learo.
from time to time, to make and publish by notice in the Government
Gazetle, and from time to time to rescind and alter by like notice,

Rules and Regulations, not being repugnant to any enactment herein
contained, as to time and place of muster, district of residence, change
of district, and generally for securing a due supervision of and over

the holders of such * tickets-of-leave” as aforesaid.

IV. AND be it enacted, that all summary remedies provided Holdors of tickets-of-leave
under the authority of any local Ordinance of this_colony, for the iolwre o benets of sl
recovery of wages or damages, or for securing any civil rights therein,
shall extend and be applied to all cases in which any holders of such

tickets as aforesaid shall be concerned.

V. AND be it enacted, that if any offender of class A shall, before ogender of class 4 ab-
he shall have obtained a *ticket-of-leave,” absent himself from the jenting bimsclf before bo
building or place assigned by the authority of the said Governor, asleave, or refusing or
the place of detention or residence of such offender on landing in this ﬁff‘:&g’&j"di;’;‘}ﬁ‘gcl‘f&f_f;‘,
colony, without the previous permission of the Superintendent orhe has obtained such

person in charge of such building or place, or having obtained a ekt may be kepi to
“ ticket-of-leave,” shall refuse or fail to proceed within the time thereby
limited, or within a reasonable time to the district thereby assigned
for his residence, every such offender, in any of the said cases, shall
be deemed to be illegally at large, and may be apprehended without
watrrant by any Constable or Peace Officer, and conveyed to the
nearest Justice of the Peace, or until such offender can with reason-
able dispatch be taken to the said Justice of the Peace, or the nearest
gaol or lock-up-house, the keeper whereof is hereby required and
authorised to receive every such prisoner; and every such offender
being summarily convicted before any one or more Justice or Justices

of
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of the Peace, of being so illegally at large as aforesaid, shall be kept
to hard labour on any of the Roads or Public Works of the said
colony, for any time not exceeding three calendar months.

Governor may vevoke V). AND be it enacted, that it shall be lawful for the said

teket-of-leave. Governor to revoke any such ¢ ticket-of-leave” on account of any
conviction of the holder thereof duly reported to him, as hereinafter
provided, or for any such immoral or disorderly conduct as, though
not amounting to an offence cognizable under the summary juris-
diction hereinafter established, may yet seem to justify or require
such a measnre of severity.

How the holder of 2 re-  Y11. AND be it enacted, that on such revocation of any ticket as

volied ticket ia to be dealt aforesaid, notice thereof shall be published in the Glovernment Gazetle;

with, : . ]
and in case the offender, whose ticket shall be so revoked, shall not
at the time of such revocation, be in custody in execution of any
sentence of any competent Court or authority, it shall be lawful for
the Cclonial Secretary to issue a warrant or warrants for the appre-
hension of such offender, as a transported conviet illegally at large,
and for the conveyance of such offender to such gaol, road-gang, or
public work as shall be appointed by the Governor in that behalf,
there to be kept to hard labour for the then unexpired residne of any
sentence of transportation which may have been passed upon him in
England ; but in case such offender shall, at the time of such revoca-
tioh, be in custody in execution of any such sentence as aforesaid;
then it shall be lawful for the Colonial Secretary to issne a detainer
against such offender, and to lodge or canse the same fo be lodged,
with the Gaoler or Superintendent or other pergon in whose charge
and custody such offender shall then be, and by virtue of such
detainer such offender shall be liable to be kept to labour in like
manuer and for the like term ag under any such warrant, in addition
to and independently of, the sentence in execution whereof such
offender shall bein custody at the time of issuing such detainer.

Afer revoetion, Go-  VIIL.  AND be it enacted, that after any such revocation of ticket

yenor may grant & fresh aq aforesaid, it shall be lawful for the said Governor to grant to any
such offender as aforesaid, a fresh ticket on any grounds which shall
seem to him meet and sufficient to warrant the same.

Offender of elass A, LX. AND Dleit enacted, that in case any offender of class A shall,
deemed unworthy of a by reason of any miscondnct during his passage from England to this
ticket on account of mnia- . . . =} "
conduc, may be kept to Colony or immediately subsequent to his arrival therein, be deemed
o 9 ) . . ) . .
hard abour for 12 yyworthy of a *ticket-of-leave,” without some previous probationary
discipline
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discipline, it shall be lawful for the Governor, by any order in writing
issued under his authority by the Colonial Secretary, to canse such
offender to be forthwith conveyed to, and kept o hard labour at, any
of the roads or public works of the said colony, for any term not ex-
ceeding twelve calendar months.

X. AN_D bfa _it enacted, that no license to keep a Public house, y. jicense to eep & pub-
or to retail spirituons or fermented liquors, shall be issued to any lic honse to ¥e issucd to
offender of class A, and if any such license shall at any time, either offender of cluss 4.
by inadvertence or otherwise, be issued to any such offender, such
licence shall be utterly null and void.

- XI. AND be it enaeted, that it shall not be lawful for any offen-

. . . enders of class A-not
der of class A to carry firearms, without the previous written per- i carry firearms without
mission of the Colouial Secretary, or of a Justice of the Peace of the permission.
district in which such offender may lawfully reside, and every such
permission shall remain in force for any period therein mentioned
not exceeding three calendar months; and any offender found with
firearms in his possession contrary to this Ordinance, shall be deemed
to be guilty of a misdemeanor, and being thereof summarily con-
victed before any one or more Justice or Justices of the Peace, shall
be kept to hard labour, in or withont iroms, on the roads or any
public works for any time not exceeding twelve calendur months.

XIL AND be it enacted, that any offender of class A holding maer of ticket-of teave
a ticket-of-leave not duly attending at the appointed time and plage Yioluiag any of the rules
of muster, or being found knowingly beyond the bounds of the keps t5 hard Iabous for
district prescribed by his  ticket-of-leave,” without the written 12 months.
permision of a Justice of the Peace authorising such abscence for
any period not exceeding fourteen days, or confrary to the terms
of such permission; or knowingly violating any of the rules or
regulations made and issued by the authority of the Governor as
aforesaid, for the time beingin force relative to holders of * tickets-
of-leave,” shall be deemed to be guilty of a misdemeanour, and
being thereof summarily convicted before any one or more Justice
or Justices of the Peace, shall be kept to hard labour, in or out of
irons, on any of the roads or other public works of the said colony,
for any term not exceeding twelve calendar months.

XIII. AND be it enacted, that it shall be lawful for any Court How erimes and misde-

N N meanors, not punishable

of General or Quarter Sessions, and for any one or more Justice or with death, committed by

Justices of the Peace of the said colony, to take cognizance in apfeierof o 4, msy
summary way of all crimes and misdemeanours, not punishable '

with
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with death, committed by any offender of class A, either within the
limits of this colony or on board of any ship or vessel during the
voyage hereto, and the same to punish, if such Court or Justice or
Justices shall see fit, by transportation, or by hard labour, in
or without irons, on any of the roads or public works of the said
colony, for any time not exceeding three years; or by whipping
not exceeding one hundred lashes; and it shall be lawful for any
such Court, or Justice or Justices, to award such punishment by
whipping in addition to any sentence of hard labour. Provided,
that such Court, or Justice, or Justices, shall transmit a report of
every sentence by if, him, or them respectively imposed under the
authority of this Ordinance, together with a brief statement of the
offence leading thereto, as soon as reasonably may be after the
passing thereof, to the Colonial Secretary. Provided also, that no
such Justice or Justices in Petty Sessions shall exercise any such
power, authorities, or Jurisdiction as aforesaid, in any case where
any Court of General or Quarter Sessions shall be appointed to be
held within one week after the complaint shall be preferred against
any such offender, at any place not more than twenty miles distant
from the place at which the offence shall be charged to have been
committed.

Cartified copy of “Indent” XTIV, AND be it enacted, thatthe ¢ Indent,” or instrument in
B i Tanemitied oo writing commonly called an  Indent,” transmitted from England,
Magistrates, together with any offender or offenders of class A, purporting to
contain the name, offence, sentence, and personal deseription of any
such offender or offenders, shall be deposited and kept in the office
of the Colonial Secretary, and a copy thereof, certified to be a true
copy under the hand and official seal of the said Secretary, shall be
by him transmitted to the Resident Magistrate or Chairman of the

bench of Magistrates of every district of the said colony.

How idensity is o be X V. AND be it enacled, that as often as any question shall
proved, arise in any Court, or before any Justice of the Peace in the said co-
lony, whether any person is an offender of Class A, the production
of such certified copy as aforesaid, together with evidence to the
satisfaction of such Court, or of the Jury, or of such dJustice
respectively, of the identity of such person, with any individual
named in such certified copy, shall be received and admitted as
sufficient evidence that such person, touching whom such question
shall arise, is an offender of Class A, and transported .for the
term or time set opposite in the said certified copy to the name of
the individual with whom such person shall have been so id}tz:%;u;
fied- .
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XVI. AND beit enacted, that it shall be lawful for the said Soversy, mey appoint
Governor, with the advice of his Bxecutive Council, to appoint wichin the colony for of-
any one or more Penal Settlement, or Penal Settlements, on the eades of class .
Mainland, or on any of the adjacent islands of this colony, for the
reception of offenders of Class B, and for the detention of such
offenders at hard labour during the terms of their respective sen-
tences of transportation.

XVIL. AND be it enacted, that every such Penal Settlement covernor to appoint Su-
and every road-gang or working party shall be under the manage- byinesoent of peos
ment of a Superintendent appointed by the Governor, who shall working-parsy.
have the same powers as ave incident to the office of Sheriff gp Fover of Superintendens
Gaoler, or Visiting Justice of a Gaol, and that it shall be lawful
for the Governqr, with the advice of the Executive. Council, t0 govermor also to mako
make and publish, and from time to time to rescind or vary, cules und regulations for
rules and regulations for the general treatment, discipline, em- """
ployment, and safe custody of all offenders detained at any such

settlement, or in any such road-gang or working-party.

XVIII. AND be it enacted, that any person who shall touch pewsons holding inter-
at, or hold intercourse with any such settlement as aforesaid, course wish such P;‘;ﬂf
without the previous permission of the Governor, or some person mission, to be subject to
duly authorised to give such permission, shall be deemed to he Bue oFimprisonment.
gunilty of a misdemeanor, and being thereof convicied before any
Court of General or Quarter Sessions, shall be subject to a fine
not exceeding One Hundred Pounds, or imprisonment not exceed-

ing Twelve calendar months.

XIX. AND beit enacted, that all offenders af such settle- Offenders subject to same
ment, or of the Class B, in any part of the said colony, shall be Smmary Jurisdiction ae
subject to the same summarvy jurisdietion as hereinbefore nrovided

for Class A,

XX. AND be it enacted, that if shall be lawful for the Go- Governor may withdraw
vernor to withdraw any such oficnder from any such settlement, ™ ©=°v ofenders
and to employ him on the roads or other public works, and to
remove an offender from one such settlement to any other such
settlement, or from one part of the said colony to any other part
of the same, as occasion may require.

XXI. AND beit enacted, that any offender of Class A or offender abseonding, how
Class B, who shall be summarily convicted before any one o to be punished,
more Justice or Justices of the Peace, of having absconded from
such
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such Penal Settlement, or from a road-gang or public work, or any
appointed place of employment or confinement in any part of the
sald colony, shall be sent back to the settlement, road-gang,
public work, or other appointed place of employment or confine-
ment, there to receive the punishment to which he shall have
been sentenced, and shall be detained until he shall have served
the full term. of his sentence or sentences, as well as of the time
during which he shall have been absent by escape ; and, if a male,
shall be punished in addifion, by whipping, not exceeding one
hundred lashes ; and every such offender shall be liable fo be ap-
prehended and punished, in manner aforesaid, for any such escape
at any time after, as well as before, the expiration of the sentence
of transportation which consigned him to Class A or Class B.

Conviet wnlawhilly a5 X XTI, AND be it enacted, that any person suspected of being

fgs JBay be aPPe o oonviet under sentence of transportation unlawfully at large,
may be apprehended without warrant by any constable, police
officer, or other person, and taken before a Justice of the Peace,
who may detain such suspected person, unless he can prove to the
satisfaction of such Justice, that he is not a conviet under sen-
tence.

C?}Jvli]ct disabbling !;;rr:] XXTII. AND beit enacted, that any convict who shall wilfully

5% howto be punhel disable himself from working on roads or other public works, or
shall designedly prevent or protract the cure of any disease in
order to evade labour, shall, on summary conviction thereof before
any one or more Justice or Justices of the Peace, on the certificate
of the attendant Surgeon certifying such offence, be compelled to
serve for such forther time as he shall have been absent at Hospi-
tal or otherwise disabled.

Panishment for barbour- . ot Ve AND be it enacted, that any free person who shall know-
ing e convict illegally a¢t ingly harbour any convict under sentence of transportation, who shall
Jge. be illegally at large, shall, on summary conviction for such offence
before any two or more Justicess of the Peace, forfeit and pay any
sum not exceeding fifty pounds; and if the person guilty of such
offence be himself a convict on ticket-of-leave, he shall on summary
conviction before any one or more Justice or Justices of the Peace,
be punished with whipping not exceeding one hundred lashes, or, at
the discretion of the convicting Justice or Justices, with hard labour
in or ont of irons on the roads or other public works of the said
colony for any term not exceeding twelve calendar months. p—
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XXV. AND beit enacted, that any convict under sentence of Convict found on
transportation who shall be found on hoard of any ship or vessef bbard ship, with in-
about to leave the colony with intent to escape theretrom, siall be te.“]t to es““p;’ fml'
deemed to be guilty of a misdemeanoar, and on convicrion thereof ;‘;fg;’;; o d;)‘:l:ll_
before any Courtof Quarter Sessionsshall be transported for fourteen ishable,”
years; and any such convict found on board any ship or vessel in any
port or harbour of the said colony, without lawful authority, shall, on
summary conviction before any one or more Justice or Justiees of the
Peace, be Hable to be kept to hard labour in irouns on the reads or
other public works of the said colony, for any term not exceeding
twelve calendar months.

XXVI. AND be it enacted, that any boatman or other person Person taking a con-
krnowingly and without lawful authority taking any conviet nuderviet on board a ship
sentence of transportation on board of a shiip about to sail from the i‘ll"’"" te suil from

. v v 1e colony--low pun-

colony aforesaid, shall on summary conviction for such offence be- jgple.

fore any two or more Justices of the Peace, forfeit and pay any sum

not exceeding Fifty Pounds; and if such boatman or other person

be himself a transported convict on * ticket-of-leave,” he shall be

tiable on summary conviction of such offence before any one or more

Justice or Justices of the Peace, to be sentenced to hard labour i

irons on the roads or other public works for any term not exceeding

swo years, and to whipping not exceeding one hundred lashes.

XXVII. AND be it enacted, that any master of a ship or vessel yyger of vessel fail-
who shall know that a convict under sentence of transportation ising to give notlee of,
concealed on board, and shall fail to give immediate notice thereof to ov to deliver up con-
the nearest magistrate or constable, and to deliver up such convict "”’és'bg“‘!ﬁy of aiding
into the charge of a constable, or shall offer any obstruction to a con- *'¢ #>¢HPE eseape.
stable searching such ship or vessel for any such convict suspected to
be theren, shall be deemed to be guilty of aiding and abetting in the
escape or intended escape of such conwviet.

XXVIL AND be it enacted, that any person guilty of aiding ggenoe of aiding and
and abetting the escape or intended escape from the colony of a con- abetting escape deem-
vict under sentence of transportation, shall be deemed guilty of a ed a misdemeanour-—
misdemeanour, and on conviction thereof before a Court of General how punishable.
or Quarter Sessious, shall be liable to a fine not exceeding Five Hun-
dred Pounds, or to imprisonment not exceeding two years, or to
both, at the discretion of the Court.

XXIX. AND be it enacted, that any person purchasing, barter- Purchasiog any Go-

. . g . B _vernment  property
ing, or receiving any article supplied by Government from auy con- "~ - .

viet,
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vict, shall on summary conviction before any two or more Justices of
the Peace of such offence, forfeit and pay any sum not exceeding
Ten Pounds, or be imprisoned with or without hard labour for any
term not exceeding three calendar months, and for a second offence
shall be sentenced to imprisonment with hard labour for any time
not exceeding twelve calendar months, and in case the offender be a
male, with whipping not exceeding fifty lashes.

Letters t d f . .
coenv?zts, t?, 1?2 exef,f’;‘; XXX. AND be it enacted, that all foreign letters from, and all

from colonial postage; inland and foreign letters to a convict under sentence of transporta-

?}_‘Ch ﬂiﬂt‘er? going tion, detained at any penal settlement or elsewhere in the said colony

bl:msup;-s:gigg’ lf; on the public account, shall be free of any colonial postage. Provided

Colonial Secretary or that all such letters from any such convict to any person in parts

Resident Magistrate. beyond the sea, shall be transmitted open under cover to the Colonial
Secretary, or to the Resident Magistrate of the Port from which the
same shall be intended to be despatched beyond sea; and the said
Secretary or Magistrate shall superscribe the same with his signa-
ture, and cauge the same to be forwarded through the Post.

Offenders when sen- XXXI. AND be it enacted, that a sentence of transportation

tenced are to be con- passed in the said colony on any offender of Class A, or which shall

veyed or placed how },vq the effect of consigning the offender on whom the same shall

and where Governor b d to Class B = d d f the said G ‘

may appoizt. e passed to Class B, and every order of the said Governor for trans-
portation in lieu of capital punishment, shall subject the offender to
be conveyed to such penal settlement within the said colony, at such
time and in such manner as the said Governor shall direct and
appoint ; and every sentence to labour on the roads or public works,
shall subject the offender 1o be placed on such road or work in the
said colony as the said Governor shall direct and appoint.

Sentences passed up- XX X1l. AND be it enacted, that the term of any sentence

on convicts are to be passed in this colony under this Ordinance on any convict under sen-

in pddition to, and tence of transportation, shall be in addition to and not concurrent

?"t ot with, with any former sentence passed on the same offender, who shall be

OrUCT SEMIENCE.  detained until he shall have served the full term and time of both
sentences, and so on, as often as he shall be convicted under this
Ordinance, and shall also be liable to be dealt with in all respects
as a transporfed convict,

Lin:liitation of pro- XXXIII. AND be it enacted, that all informations and proceed-
eeedings. ings in respect of any such offences against the provisions of this Or-
dinance, as are hereby made summarily triable before Justices of the

Peace, and as are committed by a person not being an offender of
Class
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Class A or Class B, shall be commenced within six calendar months

after the offences respectively charged shall have been committed,

and shall be heard and determined, and the forfeitures aud penal- Recovery and appro-
ties in respect of the same shall be awarded, enforced, and appropri- priation of penalties.
ated in a summary manner before any two or more Justices of the

Peace, according to the provisions of an Ordinance passed in the

7th year of the reign of Her present Majesty, intituled “ An Act to

regulate summary proceedings before Justices of the Peace.”

XXXIV. AND be it enacted, that in all cases where, on any Right of appeal in
summary conviction under this Ordinance of any person not being an certain cases.
offender of Class A or Class B, the sum adjudged to be paid shall
exceed £5, or the imprisonment adjudged shall exceed one calendar
month, any pérson who shall think himself aggrieved by such con-
viction, may appeal to the next Court of General or Quarter Ses-
sions which shall be holden not less than twenty days after the day
of such conviction, at Perth, in the said colory, unless such con-
viction shall take place within one hundred miles of Albany, in the
said colony, in which case any appeal from such conviction, shall be
to the next Court of General or Quarter Sessions holden not less
than ten days after the day of such conviction, at Albany aforesaid.

XXXV, AND beit enacted, that when any prisoner in the co- Governor may com-
lony, not belonging either to Class A or Class B, shall be sentenced ™ute sentences.
to transportation beyond the seas for life, or for any term of years, it
shalt be lawful for the said Governor, with the advice of the Execu-
tive Council, by an order in writing registered in the office of the
Secretary of the said colony, to commute such sentence, forimprison-
ment with hard labour, in or without irons, on the roads or public
works in any part of the said colony, for a term of years having re-
ference to the nature and magnitude of the crime perpetrated by such
offender, and the duration of the sentence passed upon him—that is
to say :~—where the sentence was transportation for life, then for a
term not exceeding six years; and when the sentence was passed for
any term of years, then for a term not exceeding four years; and
every such order shall have the effect of a conditional pardon, and
shall subject the offender whose sentence shall be thereby com-
mnted, to be conveyed to such part of the said colony asis therein
mentioned, and to be dealt with during the time mentioned in such
order in like manner as persons duly sentenced by any competent
Court or authority to hard labour, in or without irons, on the roads
or public works of the said colony ; and all the authorities and juris-
dictions, regulations and provisions contained in this Ordinance, ?;r

the
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the safe custody, treatment, and punishment of offenders of class A
or class B, duly sentenced hereunder to hard labour in or without
irons on the said roads or public works, shall extend and be applied
to every person whose sentence shall be so commuted, during the
period fixed by such commutation. Provided always, and be it de-
clared, that nothing herein contained shall be held to affect in any
way the exercise of Her Majesty’s prerogative of merey.

CHARLES FITZGERALD,
GovERNOR AND COMMANDER-1N-CHIER.

Passed the Legislative Council,
29tk day of December, 1849,

T. N. Yurr,
Clerk to the Couneit,

Printed by authority of the Gavernment, by E. Stitling, Perths



