Western Australia

National Gas Access (WA) Act 2009

As at 01 Sep 2009 No. 16 of 2009

Extract from www.slp.wa.gov.au, see that website for further information






Western Australia

National Gas Access (WA) Act 2009

CONTENTS

Part 1 — Preliminary

Short title

Commencement

Termsused in this Act

Crown bound

Application to coastal waters

Extra-territorial operation

A. Extension to certain pipelines for hauling gas other
than natural gas

6B. Interpretation Act 1984 does not apply

QoA WNE
WWNNNN

W

Part 2 — National Gas Access
(Western Australia) Law and its
regulations

7. National Gas Access (Western Australia) Law
TA. Amendments to Schedule to South Australian Act
7B. Regulations amending Schedule 1 consequentially
8. National Gas Access (Western Australia)
Regulations 6
9. Terms used in National Gas Access (Western
Australia) Law and its regulations 6

Part 3— Regulationsfor the National
Gas Access (Western Australia)

Law
10. Making regulations 9

o 01 Ol

As at 01 Sep 2009 No. 16 of 2009 page i

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Contents

11. Regulations may deal with transitional matters 10

Part 4 — Cross vesting of functions

and powers

12. Conferra of powers on Commonwealth Minister

and Commonwealth bodiesto act in this State 12
13. Conferral of powers on Ministers of other

participating States and Territoriesto act in this

State 12
14. Conferral of functions or powers on State bodies 12

Part 5— General
15. Exemption from taxes 13
16. Actionsin relation to cross boundary pipelines 13
17. Conferra of functions and powers on

Commonwealth bodies 15

Part 6 — Other local provisions

Divison 1 — Economic Regulation Authority
18. Expertise of Director of Energy Safety to be used 16

Divison 2 — Miscellaneous
19. Preservation of certain contracts relating to

privatised DBNGP system 16
20. Transitiona provisions for Kalgoorlie to Kambalda

pipeline 17
21. Regulations 17
22. Review of Act 18

Part 7— Various Actsamended

Division 1 — Gas Pipelines Access (Western

Australia) Act 1998
23. Act amended 20
24, Long title replaced 20
25. Preamble deleted 20
26. Section 1 amended 20
27. Sections 2 to 4 deleted 20
28. Section 5 amended 20
29. Sections 6 to 8 deleted 21
30. Parts 2 to 5 deleted 21
page ii No. 16 of 2009 As at 01 Sep 2009

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Extract from www.slp.wa.gov.au, see that website for further information

Contents

3L Part 6 heading replaced 21

Part 6 — Review board and arbitrator
32. Part 6 Division 1 deleted 21
33. Part 6 Division 2 heading replaced 21

Division 2 — Review board
34. Section 49 amended 21
35. Part 6 Division 2 Subdivision 2 heading replaced 21

Subdivision 2 — Western Australian Electricity

Review Board established

36. Section 50 amended 22
37. Section 57 amended 22
38. Section 59 amended 22
39. Section 61 amended 22
40. Part 6 Division 3 Subdivision 2 heading amended 23
41. Section 62 amended 23
42. Section 73 amended 23
43. Section 74 amended 23
44, Section 76 amended 24
45, Section 77 amended 24
46. Section 81 amended 24
47. Section 82 amended 25
48. Section 87 deleted 25
49, Section 88 deleted 25
50. Parts 7 and 8 deleted 25
51. Schedul es del eted 25

Division 2— Economic Regulation Authority

Act 2003

52. Act amended 25
53. Section 25 amended 26
54. Section 28 amended 26
55. Section 32 amended 27

Division 3— Electricity Industry Act 2004
56. Act amended 27
57. Section 3 amended 27
58. Section 113 deleted 27
50. Section 125 amended 27
60. Section 130 amended 28
61. Section 133 amended 29

As at 01 Sep 2009 No. 16 of 2009 page iii



National Gas Access (WA) Act 2009

Contents
Division 4 — Energy Coordination Act 1994
62. Act amended 29
63. Section 11J deleted 29
64. Section 11M amended 29
65. Section 11V amended 29
66. Section 11ZAC amended 30
67. Schedule 1A amended 30
Division 5— Other Actsamended
68. Constitution Acts Amendment Act 1899 amended 30
69. Financial Management Act 2006 amended 30
70. Freedom of Information Act 1992 amended 31
71. Parliamentary Commissioner Act 1971 amended 31
72. Petroleum Pipelines Act 1969 amended 31
Schedule 1 — Some modifications to
National GasLaw asin Schedule
to South Australian Act
1 Purpose of this Schedule 33
2. Section 1 modified 33
3. Section 2 modified 33
4. Sections 2A and 2B inserted 34
2A. Meaning of AER modified 34
2B. References to WA application Act 35
5. Chapter 1 Part 1A inserted 35
Part 1A — Postponement of Natural Gas Services
Bulletin Board provisions
20A. Minister may fix day on which provisions
apply 35
6. Section 29 modified 35
7. Section 30 modified 36
8. Chapter 2 Part 1A inserted 36
Part 1A — Functions and powers of WA arbitrator
68A. Manner in which WA arbitrator must
perform or exercise certain functions or
powers 36
9. Section 181A inserted 37
181A. Providing information for certain disputes 37
10. Section 231 modified 38
11. Section 240 modified 38
12. Section 290 modified 38
13. Section 294 replaced 39
page iv No. 16 of 2009 As at 01 Sep 2009

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Contents

294. Initial National Gas Rules for WA 39
14. Schedule 1 modified 39
15. Schedule 2 clause 27A inserted 39

27A. WA modifications of clause 27 39
16. Schedule 2 clause 34 modified 40
17. Schedule 2 clause 50 replaced 41

50. Attempts and incitement 41
18. Schedule 3 clause 1 modified 41

Note— Western Australian National

Gas Access Law text

Chapter 1 — Preliminary

Part 1 — Citation and interpretation
1. Citation 42
2. Definitions 42
2A. Meaning of AER modified 62
2B. References to WA application Act 62
3. Meaning of civil penaty provision 63
4. Meaning of conduct provision 64
5. Meaning of prospective user 64
6. Meaning of regulatory obligation or requirement 65
7. Meaning of regulatory payment 66
8. Meaning of service provider 66
9. Passive owners of scheme pipelines deemed to

provide or intend to provide pipeline services 67
10. Things done by 1 service provider to be treated as

being done by al of service provider group 67
11. Local agents of foreign service providers 68
12. Commissioning of a pipeline 69
13. Pipeline classification criterion 69
14. Jurisdictional determination criteria—cross

boundary distribution pipelines 70
15. Pipeline coverage criteria 70
16. Form of regulation factors 71
17. Effect of separate and consolidated access

arrangementsin certain cases 72
18. Certain extensionsto, or expansion of the capacity

of, pipelines to be taken to be part of acovered

pipeline 73

As at 01 Sep 2009 No. 16 of 2009 page v

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Contents
19. Expansions of and extensions to covered pipeline
by which light regulation services are provided 73
20. Interpretation generally 73
Part 1A — Postponement of Natural Gas
Services Bulletin Board provisions
20A. Minister may fix day on which provisions apply 74
Part 2 — Participating jurisdictions
21. Participating jurisdictions 74
22 Ministers of participating jurisdictions 74
Part 3 — National gas abjective and principles
Division 1 — National gas objective
23. National gas objective 75
Division 2 — Revenue and pricing principles
24, Revenue and pricing principles 75
Divison 3— MCE poalicy principles
25 M CE statements of policy principles 76
Part 4 — Operation and effect of National Gas
Rules
26. National Gas Rulesto have force of law 77
Chapter 2— Functionsand powers
of gas market regulatory entities
Part 1 — Functions and powers of the
Australian Energy Regulator
Divison 1 — General
27. Functions and powers of the AER 78
28. Manner in which AER must perform or exercise
AER economic regulatory functions or powers 79
29. Delegations 79
30. Confidentidity 80
Division 2 — Search warrants
3L Definitions 8l
32. Authorised person 81
33. Identity cards 81
34. Return of identity cards 82
35. Search warrant 82
page vi No. 16 of 2009 As at 01 Sep 2009

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Contents
36. Announcement of entry and details of warrant to
be given to occupier or other person at premises 83
37. Immediate entry permitted in certain cases 84
38. Copies of seized documents 84
39. Retention and return of seized documents or things 84
40. Extension of period of retention of documents or
things seized 85
41. Obstruction of persons authorised to enter 86
Divison 3— General information gathering powers
42. Power to obtain information and documentsin
relation to performance and exercise of functions
and powers 87
Division 4 — Regulatory infor mation notices and
general regulatory information orders
Subdivision 1 — Interpretation
43. Definitions 89
44, Meaning of contributing service 89
45, Meaning of general regulatory information order 90
46. Meaning of regulatory information notice 91
47. Division does not limit operation of information
gathering powers under Division 3 91
Subdivision 2 — Serving and making of regulatory
infor mation instruments
48. Service and making of regulatory information
instrument 91
49, Additional mattersto be considered for related
provider regulatory information instruments 92
50. AER must consult before publishing a general
regul atory information order 9
51. Publication requirements for general regulatory
information orders 94
52. Opportunity to be heard before regulatory
information noticeis served 95
Subdivision 3 — Form and content of regulatory
infor mation instruments
53. Form and content of regulatory information
instrument 96
54, Further provision about the information that may
be described in aregulatory information instrument 97
As at 01 Sep 2009 No. 16 of 2009 page vii

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Contents
55. Further provision about manner in which
information must be provided to AER or kept 98
Subdivision 4 — Compliance with regulatory
infor mation instruments
56. Compliance with regul atory information notice that
isserved 99
57. Compliance with general regulatory information
order 99
58. Exemptions from compliance with general
regulatory information order 100
59. Assumptions where there is non-compliance with
regul atory information instrument 100
Subdivision 5— General
60. Providing to AER false and misleading
information 101
61. Person cannot rely on duty of confidence to avoid
compliance with regulatory information instrument 101
62. Legal professiona privilege not affected 102
63. Protection against self-incrimination 102
Division 5 — Service provider performancereports
64. Preparation of service provider performance
reports 102
Division 6 — Miscellaneous matters
65. Consideration by the AER of submissions or
comments made to it under this Law or the Rules 104
66. Use of information provided under a notice under
Division 3 or aregulatory information instrument 104
67. AER to inform certain persons of decisions not to
investigate breaches, ingtitute proceedings or serve
infringement notices 104
68. AER enforcement guidelines 105

Part 1A — Functions and power s of
WA arbitrator
68A. Manner in which WA arbitrator must perform or
exercise certain functions or powers 105
Part 2 — Functions and powers of the
Australian Energy Market Commission
Division 1 — General
69. Functions and powers of the AEMC 106

page viii No. 16 of 2009 As at 01 Sep 2009

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Contents
70. Delegations 106
71. Confidentidity 107
72. AEMC must have regard to national gas objective 107
73. AEMC must have regard to MCE statements of
policy principlesin relation to Rule making and
reviews 107
Division 2 — Rule making functions and power s of
the AEMC
74. Subject matter for National Gas Rules 107
75. Rulesrelating to MCE or Ministers of participating
jurisdictions require M CE consent 111
76. AEMC must not make Rules that create criminal
offences or impose civil penalties for breaches 111
77. Documents etc applied, adopted and incorporated
by Rulesto be publicly available 111
Division 3 — Committees, panels and working
groupsof the AEMC
78. Establishment of committees, panels and working
groups 112
Division 4 — M CE directed reviews
79. MCE directions 112
80. Terms of reference 113
81. Notice of MCE directed review 114
82. Conduct of MCE directed review 114
Division 5— Other reviews
83. Rule reviews by the AEMC 115
Division 6 — Miscellaneous matters
84. AEMC must publish and make available up to date
versions of Rules 116
85. Fees 116
86. Immunity from persond liability of AEMC
officials 116
Part 3— Functions and powers of Ministers of
participating jurisdictions
87. Functions and powers of Minister of this
participating jurisdiction under this Law 117
88. Functions and powers of Commonwealth Minister
under this Law 117
As at 01 Sep 2009 No. 16 of 2009 page ix

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Contents

Part 4 — Functions and powers of the NCC
89. Functions and powers of NCC under this Law 117
0. Confidentidity 118

Part 5— Functions and powersof Tribunal
91. Functions and powers of Tribunal under this Law 119

Chapter 3— Coverageand

classification of pipelines

Part 1 — Coverage of pipelines

Division 1 — Coverage deter minations
92. Application for recommendation that a pipeline be

acovered pipeline 120
93. Application to be dealt with in accordance with the

Rules 120
94. NCC may defer consideration of application in

certain cases 120
95. NCC coverage recommendation 121
96. NCC must not make coverage recommendation if

tender approval decision becomes irrevocable 122
97. Principles governing the making of a coverage

recommendation 122
98. Initial classification decision to be made as part of

recommendation 123
99. Relevant Minister’ s determination on application 124
100. Principles governing the making of a coverage

determination or decision not to do so 125
101. Operation and effect of coverage determination 126

Division 2 — Coverage revocation deter minations
102. Application for a determination that a pipeline no

longer be a covered pipeline 126
103. Application to be dealt with in accordance with the

Rules 126
104. NCC coverage revocation recommendation 127
105. Principles governing the making of a coverage

revocation recommendation 127
106. Relevant Minister’ s determination on application 128
107. Principles governing the making of a coverage

revocation determination or decision not to do so 129

page X No. 16 of 2009 As at 01 Sep 2009

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Contents

108.

109.
110.

111.
112.
113.

114.

115.
116.

117.

118.

119.

120.

Operation and effect of coverage revocation
determination

Part 2— Light regulation of covered pipeline
Services

Division 1 — Making of light regulation
determinations

Subdivision 1 — Decisionswhen pipelineisnot a
covered pipeline

Application of Subdivision

NCC’sdecision on light regulation of pipeline

services

Subdivision 2 — Decisions when pipelineisa covered
pipeline

Application of Subdivision

Application

Application to be dealt with in accordance with the

Rules

NCC’ s decision on light regulation of pipeline

services

Subdivision 3 — Operation and effect of light
regulation deter minations

When light regulation determinations take effect

Submission of limited access arrangement for light

regul ation services

Division 2 — Revocation of light regulation
determinations

Subdivision 1 — On advice from service providers

Advice by service provider that light regulation

services should cease to be light regulation services

Subdivision 2 — On application by persons other
than service providers

Application (other than by service provider) for

revocation of light regulation determinations

Decisions on applications made around time of

applications for coverage revocation

determinations

NCC decision on application where no application

for a coverage revocation recommendation

130

130

131

131

132

132

132

133

133

134

135

135

137

As at 01 Sep 2009 No. 16 of 2009

Extract from www.slp.wa.gov.au, see that website for further information

page Xi



National Gas Access (WA) Act 2009

Contents

121. Operation and effect of decision of NCC under this
Division 137
Division 3 — Principles gover ning light regulation
determinations
122. Principles governing the making or revoking of
light regulation determinations 138
Division 4 — Revocation if cover age deter mination
not made
123. Light regulation determination revoked if coverage
determination not made 139
Division 5 — Effect of pipeline ceasing to be covered
pipeline
124, Light regulation services cease to be such services
on cessation of coverage of pipeline 140
Division 6 — AER reviewsinto designated pipelines
125. AER reviews 140
Part 3— Coverage of pipelinesthe subject of
tender process
126. Tender approval pipelines deemed to be covered
pipelines 141
Part 4 — Coverage following approval of
voluntary access arrangement
127. Certain pipelines become covered pipelines on
approval of voluntary access arrangement 142
Part 5— Reclassification of pipelines
128. Service provider may apply for reclassification of

pipeline 143
129. Reclassification decision 143
130. Effect of reclassification decision 144

Chapter 4 — General requirements
for provision of covered pipeline
services

Part 1 — General dutiesfor provision of
pipeline services by covered pipelines
131. Service provider must be legal entity of a specified
kind to provide pipeline services by covered
pipeline 145

page xii No. 16 of 2009 As at 01 Sep 2009

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Contents

132. Submission of full access arrangement or revisions

to applicable full access arrangements 145
133. Preventing or hindering access 146
134. Supply and haulage of natural gas 148
135. Covered pipeline service provider must comply

with queuing requirements 148
136. Covered pipeline service provider providing light

regul ation services must not price discriminate 149

Part 2 — Structural and operational separation

requirements (ring fencing)

Division 1 — Interpretation
137. Definitions 149
138. Meaning of marketing staff 150

Division 2— Minimum ring fencing requirements
139. Carrying on of related businesses prohibited 151
140. Marketing staff and the taking part in related

businesses 151
141. Accounts that must be prepared, maintained and

kept 152

Division 3 — Additional ring fencing requirements
142. Division does not limit operation of Division 2 152
143. AER ring fencing determinations 152
144, AER to have regard to likely compliance costs of

additional ring fencing requirements 154
145. Types of ring fencing requirements that may be

specified in an AER ring fencing determination 154

Division 4 — AER ring fencing exemptions
146. Exemptions from minimum ring fencing

requirements 155

Division 5 — Associate contracts
147. Service provider must not enter into or give effect

to associate contracts that have anti-competitive

effect 156
148. Service provider must not enter into or give effect

to associate contracts inconsistent with competitive

parity rule 156

As at 01 Sep 2009 No. 16 of 2009 page xiii

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Contents
Chapter 5— Greenfields pipeline
incentives
Part 1 — Interpretation
149. Definitions 158
150. International pipeline to be atransmission pipeline

for purposes of Chapter 158

Part 2 — 15-year no-coverage deter minations
151. Application for 15-year no-coverage determination

for proposed pipeline 159
152. Application to be dealt with in accordance with the

Rules 160
153. No-coverage recommendation 160
154. Principles governing the making of a no-coverage

recommendation 161
155. Initial classification decision to be made as part of

recommendation 161
156. Relevant Minister’ s determination on application 162
157. Principles governing the making of a 15-year

no-coverage determination or decision not to do so 163
158. Effect of 15-year no-coverage determination 164

159. Conseguences of Minister deciding against making
15-year no-coverage determination for
international pipeline 164

Part 3— Priceregulation exemptions
Division 1 — Application for priceregulation
exemption
160. Application for price regulation exemption 165
Division 2 — Recommendations by NCC
161. Application to be dealt with in accordance with the

Rules 166
162. NCC’ s recommendation 166
163. General principle governing NCC's

recommendation 166

Division 3— Making and effect of priceregulation

exemption

164. Making of price regulation exemption 167
165. Principles governing the making of a price

regulation exemption 168

page xiv No. 16 of 2009 As at 01 Sep 2009

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Contents

166. Conditions applying to a price regulation

exemption 168
167. Effect of price regulation exemption 169

Division 4 — Limited access arrangements
168. Limited access arrangements for pipeline services

provided by international pipeline to which aprice

regulation exemption applies 170

Division 5— Other matters
169. Other obligations to which service provider is

subject 170
170. Service provider must not price discriminate in

providing international pipeline services 171

Part 4 — Extended or modified application of

greenfields pipelineincentive

171. Requirement for conformity between pipeline

description and pipeline as constructed 172
172. Power of relevant Minister to amend pipeline

description 172

Part 5— Early termination of greenfields

pipelineincentive

173. Greenfields pipeline incentive may lapse 173
174, Revocation by consent 173
175. Revocation for misrepresentation 173
176. Revocation for breach of condition to which a

price regulation exemption is subject 174
177. Exhaustive provision for termination of greenfields

pipeline incentive 174

Chapter 6 — Access disputes

Part 1 — Interpretation and application
178. Definitions 175
179. Chapter does not limit how disputes about access

may be raised or dealt with 175
180. No price or revenue regulation for access disputes

relating to international pipeline services 175

Part 2— Notification of access dispute
181. Notification of access dispute 176
181A. Providing information for certain disputes 176
182. Withdrawal of notification 177

As at 01 Sep 2009 No. 16 of 2009 page xv

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Contents
183. Parties to an access dispute 177
Part 3 — Access deter minations
184. Determination of access dispute 178

185. Dispute resolution body may require parties to
mediate, conciliate or engage in an aternative

dispute resol ution process 178
186. Dispute resolution body may terminate access

dispute in certain cases 179
187. No access determination if dispute resolution body

considers there is genuine competition 180
188. Restrictions on access determinations 180
189. Access determination must give effect to

applicable access arrangement 181

190. Access determinations and past contributions of

capitd to fund installations or the construction of

new facilities 181
191. Rules may allow determination that varies

applicable access arrangement for installation of a

new facility 182
192. Access determinations need not require the

provision of a pipeline service 182
193. Content of access determinations 183

Part 4 — Variation of access deter minations
194. Variation of access determination 183

Part 5— Compliance with access
determinations

195. Compliance with access determination 184
Part 6 — Access dispute hearing procedure
196. Hearing to bein private 184
197. Right to representation 184
198. Procedure of dispute resol ution body 184
199. Particular powers of dispute resolution body in a
hearing 185
200. Disclosure of information 186
201. Power to take evidence on oath or affirmation 186
202. Failing to attend as awitness 186
203. Failing to answer questions etc 187
204. Intimidation etc 187
page xvi No. 16 of 2009 As at 01 Sep 2009

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Contents

205. Party may request dispute resolution body to trest

materia as confidential 188
206. Costs 189
207. Outstanding costs are a debt due to party awarded

the costs 191

Part 7 — Joint access dispute hearings
208. Definition 191
209. Joint dispute hearing 191
210. Consulting the parties 192
211 Constitution and procedure of dispute resolution

body for joint dispute hearings 192
212. Record of proceedings etc 192

Part 8 — Miscellaneous matters
213. Correction of access determinations for clerical

mistakes etc 193
214. Reservation of capacity during an access dispute 193
215. Subsequent service providers bound by access

determinations 193
216. Regulations about the costs to be paid by partiesto

access dispute 194

Chapter 7— The Natural Gas

Services Bulletin Board

Part 1 — The Bulletin Board Operator
217. The Bulletin Board operator 195
218. Obligation to establish and maintain the Natural

Gas Services Bulletin Board 195
219. Other functions of the Bulletin Board operator 195
220. Powers of the Bulletin Board operator 196
221. Immunity of the Bulletin Board operator 196
222. Feesfor services provided 197

Part 2— Bulletin Board information
223. Obligation to give information to the Bulletin

Board operator 197
224. Person cannot rely on duty of confidence to avoid

compliance with obligation 198
225. Giving to Bulletin Board operator false and

misleading information 198

As at 01 Sep 2009 No. 16 of 2009 page xvii

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Contents

226. Immunity of persons giving information to the
Bulletin Board operator 198
Part 3— Protection of information

227. Protection of information by the Bulletin Board

operator 199
228. Protection of information by employees etc of the
Bulletin Board operator 200

Chapter 8 — Proceedings under the
National GasLaw

Part 1 — Proceedings generally

229. Instituting civil proceedings under this Law 203
230. Time limit within which proceedings may be
instituted 203

Part 2— Proceedingsfor breaches of thisLaw,
Regulationsor the Rules
231 AER proceedings for breaches of this Law,

Regulations or the Rules that are not offences 204
232. Proceedings for declaration that a personisin

breach of a conduct provision 206
233. Actions for damages by persons for breach of

conduct provision 207

Part 3— Mattersrelating to breaches of this
Law, the Regulationsor the Rules
234. Matters for which there must be regard in

determining amount of civil penalty 207
235. Breach of acivil penalty provisionisnot an

offence 208
236. Breaches of civil penalty provisionsinvolving

continuing failure 208
237. Conduct in breach of more than 1 civil penalty

provision 208
238. Persons involved in breach of civil penalty

provision or conduct provision 209
239. Attempt to breach acivil penalty provision 209
240. Civil penalties payable to the Commonwealth 209

Part 4 — Judicial review of decisions under this
Law, the Regulationsand the Rules
241. Definition 210

page xviii No. 16 of 2009 As at 01 Sep 2009

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Contents

242. Applications for judicial review of decisions of the

AEMC 210
243. Applications for judicial review of decisions of the

Bulletin Board operator 211

Part 5— Meritsreview and other

non-judicial review

Division 1 — Interpretation
244, Definitions 211

Divison 2— Meritsreview for reviewable

regulatory decisions

245, Applications for review 215
246. Grounds for review 215
247. By when an application must be made 216
248. Tribunal must not grant leave unless serious issue

to be heard and determined 216
249. Leave must be refused if application is about an

error relating to revenue amounts below specified

threshold 217
250. Tribunal must refuse to grant leave if submission

not made or is made late 217
251. Tribunal may refuse to grant leave to service

provider in certain cases 218
252. Effect of application on operation of reviewable

regulatory decisions 219
253. Intervention by othersin areview without leave 219
254. Leave for reviewable regulatory decision process

participants 219
255. Leave for user or consumer intervener 220
256. Interveners may raise new grounds for review 221
257. Partiesto areview under this Division 221
258. Mattersthat partiesto areview may and may not

raisein areview 222
259. Tribunal must make determination 222
260. Target time limit for Tribunal for making a

determination under this Division 223
261. Matters to be considered by Tribunal in making

determination 224
262. Assistance from NCC in certain cases 226

As at 01 Sep 2009 No. 16 of 2009 page xix

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Contents
Division 3— Tribunal review of AER information
disclosure decisions under section 329

263. Application for review 227
264. Exclusion of public in certain cases 227
265. Determination in the review 228
266. Tribunal must be taken to have affirmed decision if

decision not made within time 228
267. Assistance from the AER in certain cases 229

Division 4 — General
268. Costsin areview 229
269. Amount of costs 230
270. Review of Part 230

Part 6 — Enfor cement of access deter minations
271. Enforcement of access determinations 231
272. Consent injunctions 232
273. Interim injunctions 232
274, Factors relevant to granting a restraining injunction 232
275. Factors relevant to granting a mandatory injunction 233
276. Discharge or variation of injunction or other order 233

Part 7 — Infringement notices
277. Power to serve notice 233
278. Form of notice 234
279. Infringement penalty 235
280. AER cannot ingtitute proceedings while

infringement notice on foot 235
281. Late payment of penalty 235
282. Withdrawal of notice 236
283. Refund of infringement penalty 236
284. Payment expiates breach of civil penalty provision 236
285. Payment not to have certain consequences 237
286. Conduct in breach of more than 1 civil penalty

provision 237

Part 8 — Further provision for cor porate

liability for breachesof thisLaw etc

287. Definition 237
288. Offences and breaches by corporations 238
289. Corporations aso in breach if officers and

employees are in breach 238

page xx No. 16 of 2009 As at 01 Sep 2009

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Contents
Chapter 9 — The making of the
National Gas Rules

Part 1 — General

Division 1 — Interpretation
290. Definitions 239

Division 2 — Rule making tests
2901 Application of national gas objective 241
292. AEMC must take into account form of regulation

factorsin certain cases 241
293. AEMC must take into account revenue and pricing

principlesin certain cases 242

Part 2— Initial National Gas Rules
294. Initial National Gas Rulesfor WA 242

Part 3— Procedurefor the making of a Rule by

the AEMC

2095, Initiation of making of a Rule 243
296. AEMC may make more preferable Rule in certain

cases 243
297. AEMC may make Rules that are consequential to a

Rule request 243
298. Content of requestsfor aRule 244
299. Waiver of feefor Rule requests 244
300. Consolidation of 2 or more Rule requests 244
301. Initial consideration of request for Rule 245
302. AEMC may request further information from Rule

proponent in certain cases 246
303. Notice of proposed Rule 247
304. Publication of non-controversial or urgent final

Rule determination 248
305. “Fast track” Rules where previous public

consultation by gas market regulatory body or an

AEMC review 249
306. Right to make written submissions and comments 251
307. AEMC may hold public hearings before draft Rule

determination 251
308. Draft Rule determination 251
309. Right to make written submissions and comments

in relation to draft Rule determination 253

As at 01 Sep 2009 No. 16 of 2009 page xxi

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Contents
310. Pre-final Rule determination hearing may be held 253
311. Fina Rule determination 254

312. Further draft Rule determination may be made
where proposed Rule is a proposed more preferable

Rule 256
313. Making of Rule 256
314. Operation and commencement of Rule 256
315. Rule that is made to be published on website and

made available to the public 256
316. Evidence of the National Gas Rules 257

Part 4 — Miscellaneous provisionsreating to
rulemaking by the AEMC

317. Extension of periods of time in Rule making

procedure 257
318. AEMC may extend period of time for making of

final Rule determination for further consultation 258
319. AEMC may publish written submissions and

comments unless confidential 259

320. AEMC must publicly report on Rules not made
within 12 months of public notification of requests 259

Chapter 10 — General

Part 1 — Provisionsrelating to applicable
access arrangements

321. Protection of certain pre-existing contractual rights 261
322. Service provider may enter into agreement for

access different from applicable access

arrangement 262
323. Applicable access arrangements continue to apply

regardless of who provides pipeline service 262

Part 2— Handling of confidential infor mation
Division 1 — Disclosur e of confidential infor mation

held by AER
324. Authorised disclosure of information given to the
AER in confidence 262
325. Disclosure with prior written consent is authorised 263
326. Disclosure for purposes of court and tribunal
proceedings and to accord natural justice 263
page xxii No. 16 of 2009 As at 01 Sep 2009

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Contents
327. Disclosure of information given to the AER with
confidential information omitted 263
328. Disclosure of information given in confidence does
not identify anyone 264
329. Disclosure of confidential information authorised if
detriment does not outweigh public benefit 265
Division 2 — Disclosur e of confidential infor mation
held by relevant Ministers, NCC and AEMC
330. Definitions 267
33L. Confidentiality of information received for scheme
procedure purpose and for making of scheme
decision 268
Part 3— Miscellaneous
332. Failure to make a decision under this Law or the
Rules within time does not invalidate the decision 270
333. Withdrawal of applications relating to coverage or
reclassification 271
334. Notification of Ministers of participating
jurisdictions of receipt of application 271
335. Relevant Minister may request NCC to give
information or assistance 272
336. Savings and transitionals 272
Schedule 1 — Subject matter for the
National Gas Rules
Schedule 2 — Miscellaneous
provisionsrelating
to inter pretation
Part 1 — Preliminary
1 Displacement of Schedule by contrary intention 283
Part 2— General
2. Law to be construed not to exceed legidlative
power of Legidature 283
3. Vacant provision 284
4, Material that is, and is not, part of Law 285
5. References to particular Acts and to enactments 285
6. References taken to be included in Act or Law
citation etc 286
As at 01 Sep 2009 No. 16 of 2009 page xxiii

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Contents

7. Interpretation best achieving Law’ s purpose 286
8. Use of extrinsic material in interpretation 287
9. Compliance with forms 289

Part 3— Termsand references
10. Definitions 289
11. Provisions relating to defined terms and gender and

number 294
12. Meaning of may and must etc 294
13. Words and expressions used in statutory

instruments 294
14. References to Minister 295
15. Production of records kept in computers etc 296
16. References to this jurisdiction to be implied 296
17. References to officers and holders of offices 297
18. Reference to certain provisions of Law 297

Part 4 — Functions and powers
19. Performance of statutory functions 298
20. Power to make instrument or decision includes

power to amend or repeal 299
21. Matters for which statutory instruments may make

provision 299
22. Presumption of validity and power to make 300
23. Appointments may be made by name or office 301
24, Acting appointments 301
25 Powers of appointment imply certain incidental

powers 303
26. Delegation 304
27. Exercise of powers between enactment and

commencement 305
27A. WA modifications of clause 27 308

Part 5— Distance and time
28. Matters relating to distance and time 308

Part 6 — Service of documents
29. Service of documents and meaning of service by

post etc 309
30. Meaning of service by post etc 310

Part 7 — Evidentiary matters

Division 1 — Publication on websites
3L Definitions 311

page xxiv No. 16 of 2009 As at 01 Sep 2009

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Contents

32. Publication of decisions on websites 312

Division 2 — Evidentiary certificates
33. Definitions 312
34. Evidentiary certificates—AER 313
35. Evidentiary certificates—AEMC 314
36. Evidentiary certificates—NCC 315
37. Evidentiary certificates—relevant Minister and

Commonwealth Minister 316
38. Evidentiary certificates—Bulletin Board operator 316

Part 8 — Commencement of thisLaw and

statutory instruments

39. Time of commencement of this Law or a provision

of this Law 317
40. Time of commencement of aRule 317

Part 9 — Effect of repeal, amendment or

expiration

41. Time of Law, the Regulations or Rules ceasing to

have effect 317
42. Repealed Law, Regulation or Rule provisions not

revived 318
43. Saving of operation of repealed Law, Regulation or

Rule provisions 318
44, Continuance of repealed provisions 319
45, Law and amending Actsto be read as one 319

Part 10 — Offencesunder thisLaw
46. Penalty at foot of provision 319
47. Penalty other than at foot of provision 320
48. Indictable offences and summary offences 320
49, Double jeopardy 321
50. Attempts and incitement 322

Part 11 — Instrumentsunder thisLaw
51. Schedule applies to statutory instruments 322
52. National Gas Rules to be construed so as not to

exceed the legidlative power of the Legislature of

thisjurisdiction or the powers conferred by this

Law 322
53. Invalid Rules 324

As at 01 Sep 2009 No. 16 of 2009 page xxv

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Contents
Schedule 3 — Savings and
transitionals

Part 1 — General
1 Definitions 325
2. Schedule subject to jurisdictiona transitional

arrangements in jurisdictional legislation 328

Part 2 — General savings provision
3. Saving of operation of old accesslaw and Gas

Code 328

Part 3— Classification and coverage of

pipelines

4. Pending applications for the classification of

pipelines lapse 329
5. Old scheme coverage determinations 329
6. Old scheme covered transmission pipelines 329
7. Old scheme covered distribution pipelines 329
8. Pending coverage applications under old scheme

(before NCC recommendation) 330
0. Pending relevant Minister decisionsin relation to

coverage under old scheme 330
10. Pending relevant Minister decisionsin relation to

coverage that are reviewed under old scheme 331
11. Pending old scheme coverage determinations

where no applications for review under old scheme 333
12. Pending old scheme coverage determinations

where applications for review under old scheme on

foot 333
13. Pending old scheme no-coverage determinations

where no applications for review under old scheme 334
14. Pending old scheme no-coverage determinations

where applications for review under old scheme on

foot 335
15. Pending coverage revocation applications under

old scheme (before NCC recommendation) 336
16. Pending relevant Minister decisionsin relation to

coverage revocation under old scheme 336
17. Pending relevant Minister decisionsin relation to

coverage revocation that are reviewed under old

scheme 337

page xxvi No. 16 of 2009 As at 01 Sep 2009

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Contents

18. Pending old scheme coverage revocation

determinations where no applications for review

under old scheme 339
19. Pending old scheme coverage revocation

determinations where applications for review under

old scheme on foot 340
20. Pending old scheme coverage non-revocation

determinations where no applications for review

under old scheme 341
21. Pending old scheme coverage non-revocation

determinations where applications for review under

old scheme on foot 341
22. Binding no-coverage determinations 343
23. Pending applications for binding no-coverage

determinations (before NCC recommendation) 343
24, Pending relevant Minister decisions for binding

no-coverage determinations under old scheme 344
25. Pending relevant Minister decisionsin relation to

binding no-coverage determinations that are

reviewed under old scheme 345

Part 4 — Access arrangements
26. Current access arrangements (other than old

scheme limited access arrangements) 346
27. Old scheme limited access arrangements 347
28. Access arrangements submitted but not approved

or rejected before repeal of old scheme 347
29. Access arrangement revisions submitted but not

approved or rejected before repeal of old scheme 348
30. Certain provisions of the Gas Code to continue to

apply to current and proposed access arrangements 349
31 Certain decisions relating to certain access

arrangements are reviewabl e regulatory decisions

for purposes of Chapter 8 Part 5 of the Law 350
32. Limited access arrangements submitted but not

approved before repeal of old scheme 351
33. Extensions and expansions policies 352
34. Queuing policies 352

Part 5— Priceregulation exemptions
35. Old scheme price regulation exemptions 352

As at 01 Sep 2009 No. 16 of 2009 page xxvii

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Contents
36. Pending applications for price regulation
exemptions 353
37. Pending Commonwealth Minister decisions for
price regulation exemptions 353
Part 6 — Structural and oper ational separation
(ring fencing)
38. Definitions 354
39. Compliance with certain old scheme ring fencing
requirements sufficient compliance for 6 month
period 355
40. Existing waivers of ring fencing obligations 355
41. Additional ring fencing obligations 356
Part 7 — Access disputes
42, Non-finalised access disputes 356
Part 8 — Investigations and proceedings
43. Investigations into breaches and possible breaches
of the old access law or Gas Code 357
44, AER may conduct investigationsinto breaches or
possible breaches of Gas Pipelines Access Law not
investigated by arelevant Regulator 358
45, AER may bring proceedings in relation to breaches
of old access law and Gas Code 358
Part 9 — Associate contracts
46. Pending associate contract approvals that are
approved after commencement day 359
47. Pending associate contracts approvals that are not
approved 359
48. Approved associate contracts 361
Part 10 — Other
49, Pending and final tender approval requests lapse 361
50. Decisions approving final approval requests 362
51. Rights under certain change of law provisionsin
agreements or deeds not to be triggered 362
52. References to relevant Regulator in access
arrangements 362
53. Old scheme classifications and scheme participant
determinations 363
page xxviii No. 16 of 2009 As at 01 Sep 2009

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Contents

Defined Terms

As at 01 Sep 2009 No. 16 of 2009 page xxix

Extract from www.slp.wa.gov.au, see that website for further information






Western Australia

National Gas Access (WA) Act 2009

No. 16 of 2009

An Act to establish a framework to enablethird partiesto gain
access to certain gas pipeline services, to amend the Gas Pipelines

Access (Western Australia) Act 1998 and various other Acts, and for
other purposes.

[Assented to 1 September 2009]

The Parliament of Western Australia enacts as follows:
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Part 1

s. 1

Preliminary

(1)

2

3)

Part 1 — Preliminary

Short title
Thisisthe National Gas Access (WA) Act 2009.

Commencement

This Act comesinto operation as follows —

(@ sections1and 2 — onthe day on which this Act
receives the Royal Assent;

(b) therest of the Act — on aday fixed by proclamation,
and different days may be fixed for different provisions.

Termsused in this Act

In this Act —

National Gas Access (Western Australia) Law means the
provisions applying because of section 7,

National Gas Access (Western Australia) Regulations means
the provisions applying because of section 8;

South Australian Act means the National Gas (South Australia)
Act 2008 of South Australia as amended from time to time.

Words and expressions used in the National Gas Access
(Western Australia) Law (whether or not defined in

section 9(1)) and in this Act have the same respective meanings
in this Act asthey havein that Law.

This section does not apply to the extent that the context or
subject matter otherwise indicates or requires.

Crown bound

This Act, the National Gas Access (Western Australia) Law and
the National Gas Access (Western Australia) Regulations bind
the Crown in right of the State and, so far asthe legidative
power of the Parliament permits, the Crown in al its other
capacities.

page 2

No. 16 of 2009 As at 01 Sep 2009

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009
Preliminary Part 1

s.5

5. Application to coastal waters

(1) ThisAct, the National Gas Access (Western Australia) Law and
the National Gas Access (Western Australia) Regul ations apply
in the coastal waters of this State asif the coastal waters were
within the limits of the State.

(2) Inthissection—

adjacent area in respect of the State means the adjacent area of
thisjurisdiction under the National Gas Access (Western
Australia) Law (as defined in section 9(1) of this Act);

coastal waters, in relation to this State, means any seathat ison
the landward side of the adjacent areain respect of the State but
is not within the limits of the State.

6. Extra-territorial operation

It isthe intention of the Parliament that this Act, the National
Gas Access (Western Australia) Law and the National Gas
Access (Western Australia) Regulations should, so far as
possible, operate to the full extent of the extra-territorial
legidlative power of the State.

6A. Extension to certain pipelinesfor hauling gas other than
natural gas

(1) TheNationa Gas Access (Western Australia) Law and the
National Gas Access (Western Australia) Regulations apply to a
pipeline for hauling gas other than natural gasif the pipeline
constitutes or is part of a system for which alicenceisin force
under Part 2A of the Energy Coordination Act 1994.

(2) Subsection (1) has effect —

(@) despite the provisions of the National Gas Access
(Western Australia) Law and the National Gas Access
(Western Australia) Regulations; and

(b) asif, for the purposes of that subsection, areferencein
that Law and those Regulations to natural gas were
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amended to include a reference to gas other than natural
gas.

(3 Inthissection —
gas other than natural gas means substances which —
(@) areinagaseous state at standard temperature and
pressure; and
(b) consist of —
(i) naturally occurring hydrocarbons; or

(i) anaturally occurring or manufactured mixture of
hydrocarbons and non-hydrocarbons, the
principa constituent of which is propane,
propene, butanes, butenes or a mixture of all or
any of those substances or kinds of substances.

6B. I nterpretation Act 1984 does not apply

(1) The Interpretation Act 1984 does not apply to the National Gas
Access (Western Australia) Law, to regulations under Part 3, or
to Rules under the National Gas Access (Western Australia)
Law.

(2) Despite subsection (1), section 25 of the Interpretation Act 1984
applies to the making of regulations under Part 3.
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National Gas Access (Western Australia) Law and its Part 2
regulations

S. 7

Part 2 — National Gas Access (Western Australia)

(1)

(2)

TA.

)

2

3)

(4)

Law and itsregulations

National Gas Access (Western Australia) Law

The Western Australian National Gas Access Law text —
(@) appliesasalaw of Western Australia; and

(b) asso applying may be referred to as the National Gas
Access (Western Australia) Law.

In subsection (1) —

Western Australian National Gas Access Law text means the
text that results from modifying the National Gas Law, as set
out in the South Australian Act Schedule for the time being in
force, to give effect to section 7A(3) and (4) and Schedule 1.

Amendmentsto Scheduleto South Australian Act

This section appliesif, after the day on which the South
Australian Act receives the Royal Assent, the Parliament of
South Australia enacts a provision to make an amendment to the
Schedule to the South Australian Act as in force from timeto
time (an SA Schedule amendment).

The Minister may by order declare that an SA Schedule
amendment is relevant to the Western Australian National Gas
Access Law text.

If the Minister has not declared that an SA Schedule amendment
isrelevant, the Western Australian National Gas Access Law
text remains asif the amendment had not been made.

If the Minister has declared that an SA Schedule amendment is
relevant, the Western Australian National Gas Access Law text
remains, until the beginning of the day fixed by subsection (5),
as if the amendment had not been made.
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National Gas Access (Western Australia) Law and its
regulations

()

(6)

7B.

)

The day fixed is the day on which the order is published in the
Government Gazette unless alater day is specified in the order,
in which caseit is the day specified.

Subsection (4) does not give an SA Schedule amendment any
earlier effect in this State than it hasin South Australia.

Regulations amending Schedule 1 consequentially

The Governor may make regulations under this section
amending Schedule 1 as is necessary or expedient to deal with
consequences of —

(& an SA Schedule amendment; or
(b) giving effect to section 7A(3) or (4).

National Gas Access (Western Australia) Regulations

Theregulationsin force for the time being under Part 3 —

(@) apply asregulationsin force for the purposes of the
National Gas Access (Western Australia) Law; and

(b) asso applying may be referred to as the National Gas
Access (Western Australia) Regulations.

Termsused in National Gas Access (Western Australia)
Law and itsregulations

In the National Gas Access (Western Australia) Law and the
National Gas Access (Western Australia) Regulations —

adjacent area of another participating jurisdiction meansthe

offshore area of a State other than this State or of the Northern

Territory within the meaning given in section 7 of the Offshore
Petroleum Act 2006 of the Commonwealth;

adjacent area of thisjurisdiction means the offshore area of the
State within the meaning given in section 7 of the Offshore
Petroleum Act 2006 of the Commonwealth;

Court means the Supreme Court of Western Australia;
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National Gas Access (Western Australia) Law and its Part 2
regulations

designated Minister means the Minister to whom the
administration of this Act has been committed:;

dispute resolution body means —
(@ inrelationto an ERA pipeline, the WA arbitrator;

(b) inrelation to any other pipeline, the Australian Energy
Regulator established by section 44AE of the Trade
Practices Act 1974 of the Commonwealth;

ERA pipeline means a pipeline other than —
(& aninternational pipeline; or
(b) any other pipeline for which section 2 of the National
Gas Access (Western Australia) Law defines the

“relevant Minister” to mean a person other than the
Minister responsible for the administration of this Act;

Legidlature of thisjurisdiction means the Parliament of
Western Australia;

National Gas Law or this Law means the National Gas Access
(Western Australia) Law;

regulator means —
(@ inrelationto an ERA pipeling, the ERA;

(b) inrelation to any other pipeline, the Australian Energy
Regulator established by section 44AE of the Trade
Practices Act 1974 of the Commonwealth;

thisjurisdiction means the State of Western Australia;

WA arbitrator means the Western Australian Energy Disputes
Arbitrator under Part 6 Division 3 of the Energy Arbitration and
Review Act 1998.

(2) A pipelinethat isan offshore Western Australian pipeline as
defined in section 3(1) of the Australian Energy Market
Act 2004 of the Commonwealth is to be regarded as being
situated wholly within Western Australiafor the purpose of
determining who is the relevant Minister under the National Gas
Access (Western Australia) Law.
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Part 2 National Gas Access (Western Australia) Law and its
regulations

s.9

(3) TheActsInterpretation Act 1915, and other Acts, of South
Australiado not apply to the National Gas Law as set out in the
Schedule to the South Australian Act in its application, with
modifications, as alaw of Western Australia.
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Regulations for the National Gas Access (Western Australia) Part 3

Law

s. 10

Part 3— Regulationsfor the National Gas Access

10.
@)

2

3)

(4)

(5)

(6)

(Western Australia) Law

Making regulations

The Governor, acting with the advice and consent of the
Executive Council, may make regulations contemplated by, or
necessary or expedient for giving effect to, the National Gas
Access (Western Australia) Law.

Without limiting subsection (1), the regulations may prescribe
feesin respect of any matter under the National Gas Access
(Western Australia) Law, and provide for the waiver or refund
of such fees.

Regulations under this Part may —
(@) beof generd or limited application;

(b) vary according to the persons, times, places or
circumstances to which they are expressed to apply;

(c) inrelation to fees, prescribe differential fees or provide
for fees to be determined according to prescribed
factors.

Once the Governor has made aregulation prescribing 1 or more
pipelines to be designated pipelines for the purposes of the
definition of designated pipeline in section 2 of the National
Gas Access (Western Australia) Law, the Governor cannot
make another regulation that prescribes any other pipeline to be
adesignated pipeline.

Regulations under this Part may be made only on the unanimous
recommendation of the Ministers of the participating
jurisdictions.

Regulations under this Part have to be published in the
Government Gazette.
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Regulations for the National Gas Access (Western Australia)
Law

11.
D)

)

3)

(4)

Regulations may deal with transitional matters

Without limiting the generality of section 10, the regulations
may deal with matters of atransitional nature relating to the
transition from the application of provisions of the Gas
Pipelines Access Law to the application of provisions of the
National Gas Access (Western Australia) Law.

Any provision of the regulations that deals with a matter of a
transitional nature under subsection (1) may be expressed to
take effect from atime that is earlier than the beginning of the
day on which the regulations containing the provision are made,
not being atime earlier than the commencement of this section.

If aprovision of the regulations is expressed to take effect from
atimethat is earlier than the beginning of the day on which the
regulations containing the provision are published in the
Government Gazette, the provision must also provide that the
provision does not operate so as—

(@ topreudicialy affect the rights of a person (other than
the rights of aMinister of a participating jurisdiction or
an entity involved in the administration of the Gas
Pipelines Access Law or the National Gas Access
(Western Australia) Law) existing before the day of
publication of those regulations; or

(b) toimpose liabilities on any person (other than liabilities
imposed on a Minister of a participating jurisdiction or
an entity involved in the administration of the Gas
Pipelines Access Law or the National Gas Access
(Western Australia) Law) in respect of anything done or
omitted to be done before the day of publication of those
regulations.

In this section —

Gas Pipelines Access Law has the meaning that the term had
under section 3(1) of the Gas Pipelines Access (Western
Australia) Act 1998 before the commencement of this section;
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s. 11

matters of a transitional nature includes matters of an
application or savings nature;

National Gas Access (Western Australia) Law means the
provisions applying from time to time because of section 7, and
it includes Rules made and in force under those provisions from
timeto time.
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Part 4 — Cross vesting of functions and powers

12. Conferral of powerson Commonwealth Minister and
Commonwealth bodiesto act in this State

(1) The Commonwealth Minister and the Commonwealth bodies
have power to do actsin or in relation to this State in the
performance or exercise of afunction or power expressed to be
conferred on them respectively by the national gas legislation of
another participating jurisdiction.

(2) Insubsection (1) —
Commonwealth bodies means any of the following:
(@ theAER;
(b) theNCC;
(c) theTribunal.

13. Conferral of powerson Ministersof other participating
Statesand Territoriesto act in this State

The Minister of another participating jurisdiction has power to
do actsin or in relation to this State in the performance or
exercise of afunction or power expressed to be conferred on the
Minister by the national gas |egislation of another participating
jurisdiction.

14. Conferral of functionsor powerson State bodies

If the nationa gas legislation of another participating
jurisdiction confers a function or power on the Minister or
another agency or instrumentality of this State constituted by a
law of this State, the Minister or the other agency or
instrumentality —

(& may perform that function or exercise that power; and

(b) may do al things necessary or expedient to be donein
connection with the performance or exercise of that
function or power.
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Part 5— General

15. Exemption from taxes
(1) Any duty or other tax imposed by or under alaw of this Stateis
not payablein relation to —

(& anexempt matter; or

(b) anything done (including, for example, atransaction
entered into or an instrument or document made,
executed, lodged or given) because of, or arising out of,
an exempt matter.

(2) Inthissection—
exempt matter means atransfer of assetsor liabilities—

(@ that ismade for the purpose of ensuring that a person
does not carry on a business of producing, purchasing or
selling natural gas or processable gas in breach of any
ring fencing requirements of any national gas legislation
or for the purpose of the separation of certain businesses
or business activities from other businesses or business
activities of a person as required by an AER ring fencing
determination; and

(b) that the Minister and the Treasurer declare from timeto
time, by order notice of which is published in the
Government Gazette, to be an exempt matter for the
purposes of this section.

16. Actionsin relation to cross boundary pipelines
(1) If apipelineisacross boundary pipeline, any action taken under
the national gas legidation of a participating jurisdiction in
whose jurisdictional area a part of the pipelineis situated —
(@ Dby, orinrelation to, arelevant Minister; or
As at 01 Sep 2009 No. 16 of 2009 page 13
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(b) by the Court within the meaning that term has in that
legislation in relation to action taken by, or in relation
to, arelevant Minister,

istaken also to be taken under the national gas legislation of
each participating jurisdiction in whose jurisdictional area a part
of the pipelineis situated (that other legislation) —

(c) by, orinreationto, arelevant Minister within the
meaning that term has in that other legislation; or

(d) by the Court within the meaning that term hasin that
other legidation,
asthe case requires.

(2) Despite subsection (1), no proceeding for judicial review or for
adeclaration, injunction, writ, order or remedy may be brought
before the Court to challenge or question any action, or
purported action, of arelevant Minister taken, or purportedly
taken, in relation to a cross boundary distribution pipeline
unless this jurisdiction has been determined to be the
participating jurisdiction with which the cross boundary
distribution pipeline is most closely connected.

(3 A referencein this section —

(@) toanactionthat istaken includes areferenceto —

(i) adecision or determination that is made; or
(i) anomission that is made;

(b) toapurported action that is purportedly taken includes a
reference to a purported decision or determination that is
purportedly made.

(4) Inthissection—
cross boundary pipeline means —

(@ acrossboundary transmission pipeline; or

(b) acrossboundary distribution pipeline.
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17. Conferral of functionsand powerson Commonwealth
bodies

(1) Clause2 of Schedule 2 to the National Gas Access (Western
Australia) Law has effect in relation to the operation of any
provision of this Act, or any regulation forming part of the
National Gas Access (Western Australia) Regulations, asif the
provision or regulation formed part of the National Gas Access
(Western Australia) Law.

(2) Subsection (1) does not limit the effect that a provision or
regulation would validly have apart from the subsection.
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Division 10 Economic Regulation Authority

s. 18

18.

19.

(1)

2

3)

Part 6 — Other local provisions

Division 1 — Economic Regulation Authority

Expertise of Director of Energy Safety to be used

In performing its functions under this Act the ERA isto make
appropriate use of the expertise of the Director of Energy Safety
under the Energy Coordination Act 1994 in relation to safety or
technical standards in the gas supply industry.

Division 2 — Miscellaneous

Preservation of certain contractsrelating to privatised
DBNGP system

The national provisions do not affect the continuance or
operation of an exempt contract.

Despite the repeal of the Gas Pipelines Access (Western
Australia) Act 1998 section 96, that section continues to apply
to a contract other than an exempt contract asif the references
in section 96(1) and (2)(b) to “the Code” were references to the
relevant national provisions.

In this section —
exempt contract —

(& meansacontract in respect of which a declaration under
the Gas Corporation Act 1994 Schedule 5 clause 6 was
in force immediately before the coming into operation of
the Dampier to Bunbury Pipeline Act 1997 Schedule 4
clause 17(4); and

(b) includes acontract entered into —

(i) insubstitution for a contract referred to in
paragraph (a) or any provision of such a contract;
or

(i) by way of amendment of a contract referred to in
paragraph (a) or subparagraph (i);
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national provisions means the National Gas Access (Western
Australia) Law, the Rules made under that Law, and the
National Gas Access (Western Australia) Regulations;

relevant national provisions means any of the national
provisions having the same purpose as a provision of the Gas
Code, as defined in the National Gas Access (Western
Australia) Law section 2.

20. Transitional provisonsfor Kalgoorlieto Kambalda pipeline

(1) Thissection applies to the pipeline to which licence PL27,
granted under the Petroleum Pipelines Act 1969, applies.

(2) A service provider has a period of 6 months after the day on
which section 30 comes into operation (the transitional period)
within which to —

(@ submit to the ERA an access arrangement; or

(b) apply for a determination that the pipeline be no longer a
covered pipeline; or

(c) apply under section 112 of the National Gas Access
(Western Australia) Law for alight regulation
determination.

(3) Degspite section 111(b) of the National Gas Access (Western
Australia) Law, an application may be made in accordance with
subsection (2)(c), even though there is no applicable access
arrangement for the pipeline, and Chapter 3 Part 2 Division 1
Subdivision 1 of that Law applies to the application.

21. Regulations

(1) Without limiting the power to make regulations under Part 3,
the Governor acting with the advice and consent of the
Executive Council may make other regulations contemplated
by, or necessary or expedient for giving effect to, this Act.

(2) Regulations under subsection (1) may make provision for and in
relation to the imposition and payment of fees and chargesin
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3)

(4)

(5)

22.
D)

connection with the performance of functions the arbitrator has
under this Act, to the extent that the costs connected with
performing those functions are not covered by fees under the
National Gas Access (Western Australia) Regulations.

If it isinappropriate to prescribe a set fee or chargein
connection with the performance of a particular function the
regulations may provide for the method of calculating the fee or
charge, including cal culation according to the cost of
performing that function.

Despite the National Gas Access (Western Australia) Law or
Rules made under that Law, regulations under subsection (1)
may make provision for further matters to affect the setting of a
reference tariff for areference service provided by means of a
distribution pipeline to the extent that the service is used for the
supply of natural gasto an end user prescribed by the
regulations to be a small use customer for the purposes of this
subsection.

Regulations under subsection (1) may prescribe a period ending
not later than 31 December 2031 as a period during which the
fixed principle referred to in clause 7.13(a)(ii) of the Revised
Access Arrangement for the Dampier to Bunbury Natural Gas
Pipeline dated 21 November 2006 applies despite anything in
the National Gas Access (Western Australia) Law or Rules
made under that Law, and during a period prescribed the fixed
principle applies accordingly.

Review of Act

The Minister isto cause a person, other than an officer of a
department or body for which the Minister is responsible, to
carry out areview of the operation and effectiveness of this Act
as soon asis practicable after the review day described in
subsection (2) and, in the course of that review, consideration is
to be given, and regard is to be had, to —

(@) the effectiveness of the operations of the ERA and the
WA arbitrator; and
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(b) the need for the continuation of section 21(4) and (5);
and

(c) any other matters that appear to the Minister to be
relevant to the operation and effectiveness of this Act.

(2) Thereview day is 1 July 2013 unless, before that day alicence
is granted under the Petroleum Pipelines Act 1969 for a pipeline
that isto be partly in the jurisdictional areaof this State and
partly in the jurisdictional area of the Northern Territory or
South Australia, in which case the review day is the day on
which the licence is granted.

(3 The person carrying out the review isto prepare and give to the
Minister areport based on the review within sufficient time to
enable the Minister to comply with subsection (4).

(4) TheMinister isto prepare aresponse to the report and, as soon
asis practicable after the response is prepared, and in any event
not more than 12 months after the review day described in
subsection (2), cause the report and the response to be laid
before each House of Parliament.
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Part 7— Various Acts amended

Divison 1 — Gas Pipelines Access (Western Australia) Act 1998
23. Act amended

This Division amends the Gas Pipelines Access (Western
Australia) Act 1998.

24, Longtitlereplaced
Delete the long title and insert:

An Act to providefor areview board and for an official who
may arbitrate certain disputes, and for related purposes.

25. Preamble deleted
Delete the preamble.

26. Section 1 amended

In section 1 delete “ Gas Pipelines Access (Western Australia)
Act 1998.” and insert:

Energy Arbitration and Review Act 1998.

27. Sections 2 to 4 deleted
Delete sections 2 to 4.

28. Section 5 amended

In section 5 delete “bind” and all of the section beforeit and
insert:

This Act binds
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29.

30.

31

32.

33.

35.

Sections 6 to 8 deleted
Delete sections 6 to 8.

Parts2to 5 deleted
Delete Parts 2 to 5.

Part 6 heading replaced
Delete the heading to Part 6 and insert:

Part 6 — Review board and arbitrator

Part 6 Division 1 deleted
Delete Part 6 Division 1.

Part 6 Division 2 heading replaced
Delete the heading to Part 6 Division 2 and insert:

Division 2 — Review board

Section 49 amended

In section 49 in the definition of Board delete “Western
Australian Gas Review Board” and insert:

Western Australian Electricity Review Board

Part 6 Division 2 Subdivision 2 heading replaced
Delete the heading to Part 6 Division 2 Subdivision 2 and insert:

Subdivision 2 — Western Australian Electricity Review
Board established
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36.
N

2

Section 50 amended
In section 50(1) delete “Western Australian Gas Review Board”
and insert:

Western Australian Electricity Review Board

After section 50(1) insert:

(2A) The Board has functions under the Electricity Industry

37.

38.

39.

Act 2004.

Section 57 amended

In section 57(1) delete “the Gas Pipelines Access (Western
Australia) Law and”.

Section 59 amended
In section 59(4) delete “ Subject to the Gas Pipelines Access

(Western Australia) Law, a party” and insert:

A party

Section 61 amended

In section 61 in the definition of arbitrator delete “Gas’ and

insert:

Energy
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40.

41.

42.

43.

Part 6 Division 3 Subdivision 2 heading amended

In the heading to Part 6 Division 3 Subdivision 2 delete “ Gas’
and insert:

Energy

Section 62 amended
In section 62(1) delete “Gas” and insert:

Energy

Section 73 amended
In section 73(1):
(@) delete paragraphs (a) and (c) and insert:

(@ by or under the National Gas Access (WA)
Act 2009; or

(b) by or under the Electricity Industry Act 2004;
or

(b) after paragraph (d) delete “and” and insert:

or

Section 74 amended
After section 74(2) insert:
(3) Regulations referred to in subsection (1) may make

provision for and in relation to the imposition and
payment of fees and charges in connection with the
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performance of functions the arbitrator has under those
regulations.

(4) Ifitisinappropriate to prescribe a set fee or chargein
connection with the performance of a particular
function the regulations may provide for the method of
calculating the fee or charge, including calcul ation
according to the cost of performing that function.

44. Section 76 amended

In section 76:
(@) delete “under the Code’ and insert:

in performing functions referred to in section 73(1)

(b) delete“local Regulator as defined in section 11.” and
insert:

Economic Regulation Authority established by the
Economic Regulation Authority Act 2003.

45. Section 77 amended

In section 77 delete “provided for by the Gas Pipelines Access
(Western Australia) Law and the regulations’ and insert:

involved in performing the arbitrator’ s functions

46. Section 81 amended
In section 81 delete “under this Act”.

page 24 No. 16 of 2009 As at 01 Sep 2009

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Various Acts amended Part 7
Economic Regulation Authority Act 2003 Division 20
S. 47

47, Section 82 amended
(1) Insection 82(2) after “caled” insert:

the “Western Australian Energy Disputes Arbitrator
Account”, and it isto be a continuation of the account
formerly called

(2) Delete section 82(3)(a)(ii) and insert:

(i) feesand charges payable to the
arbitrator or the Board in connection
with the performance of the functions of
the arbitrator or the Board,;

48. Section 87 deleted
Delete section 87.

49. Section 88 deleted
Delete section 88.

50. Parts 7 and 8 deleted
Delete Parts 7 and 8.

51. Schedules deleted
Delete Schedule 1 and its Appendix and Schedules 2 and 3.
Division 2 — Economic Regulation Authority Act 2003
52. Act amended

This Division amends the Economic Regulation Authority
Act 2003.
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53. Section 25 amended

In section 25:
(@) delete paragraph (c) and insert:

(c) thefunctionsitisgiven by or under the
National Gas Access (WA) Act 2009; and

(b) after each of paragraphs (a), (b) and (d) insert:

and

54, Section 28 amended

(1) Insection 28(3)(b) delete “referred to in section 36(1) of the
Gas Pipelines Access (Western Australia) Act 1998 or” and
insert:

given by or under the National Gas Access
(WA) Act 2009 or referred toin

(2) Insection 28(5)(b) delete “ Gas Pipelines Access (Western
Australia) Act 1998, must send a copy of the direction to the
Code Registrar within the meaning of that Act.” and insert:

National Gas Access (WA) Act 2009, must send
acopy of the direction to the Australian Energy
Market Commission established by section 5 of
the Australian Energy Market Commission
Establishment Act 2004 of South Australia
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55. Section 32 amended

In section 32(1) delete “ Gas Pipelines Access (Western
Australia) Law” and insert:

National Gas Access (Western Australia) Law

Division 3 — Electricity I ndustry Act 2004

56. Act amended
This Division amends the Electricity Industry Act 2004.

57. Section 3 amended
In section 3:

(@ inthedefinition of arbitrator delete “ Gas Pipelines
Access (Western Australia) Act 1998” and insert:

Energy Arbitration and Review Act 1998

(b) inthedefinition of Board delete “Gas Pipelines Access
(Western Australia) Act 1998” and insert:

Energy Arbitration and Review Act 1998

58. Section 113 deleted
Delete section 113.

59. Section 125 amended
(1) Delete section 125(2)(b) and insert:

(b) make other provisionsthat it is necessary or
convenient to make,
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(2) After section 125(2) insert:

60.

@)

(2)

3)

(3A) Regulations that, immediately before the day on which

the National Gas Access (WA) Act 2009 section 59(1)
comes into operation, apply provisions of the Gas
Pipelines Access (Western Australia) Act 1998
continue to have the effect they had immediately
before that day until the contrary intention appears
from aregulation made after that day.

Section 130 amended

In section 130(1) in the definition of gas pipelines access
provisions delete “ Schedule 1.” and insert:

Schedule 1 asin force immediately before the day on
which the National Gas Access (WA) Act 2009
section 51 deleted it.

In section 130(8) delete “ Gas Pipelines Access (Western
Australia)” and insert:

Energy Arbitration and Review

Delete section 130(9) and insert:

(90 For proceedings to which subsection (8) extends the
provisions described in that subsection, sections 57(1)
and 59(4) of those provisions apply only to the extent
that it is consistent with the Code for them to apply.
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61. Section 133 amended
In section 133(1) before “in connection with” insert:
in relation to the imposition and payment of fees and

charges in connection with any matter under this Act,
including

Division 4 — Energy Coordination Act 1994

62. Act amended

This Division amends the Energy Coordination Act 1994.

63. Section 11J deleted
Delete section 11J.

64. Section 11M amended
In section 11M(5) delete paragraph (@) and “or” after it and
insert:

(@ theNationa Gas Access (Western Australia)
Law; or

65. Section 11V amended
Delete section 11V (2) and insert:

(2) A licence does not have effect to the extent that it
would be inconsistent with the National Gas Access
(Western Australia) Law.
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66. Section 11ZAC amended
Delete section 11ZAC(4)(b) and insert:

(b) an access arrangement under the National Gas
Access (Western Australia) Law.

67. Schedule 1A amended

In Schedule 1A in paragraph (a) delete “Gas Pipelines Access
(Western Australia) Law;” and insert:

National Gas Access (Western Australia) Law;

Division 5— Other Actsamended

68. Constitution Acts Amendment Act 1899 amended
(1) This section amends the Constitution Acts Amendment Act 1899.
(2) InScheduleV Part 1 Division 1 in theitem for the Western
Australian Gas Disputes Arbitrator:
(8) delete“GasDisputes’ and insert:
Energy Disputes

(b) delete “Gas Pipelines Access (Western Australia)” and
insert:

Energy Arbitration and Review

69. Financial Management Act 2006 amended

(1) This section amends the Financial Management Act 2006.
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2

70.
D)
2

71.
)
)

72.
)

In Schedule 1 in the item “Western Australian Gas Disputes
Arbitrator” delete “Gas’ and insert:

Energy

Freedom of I nformation Act 1992 amended
This section amends the Freedom of Information Act 1992.

Delete the Glossary clause 7A(1) and insert:

(1) Inthisclause—

access regulation functions means the functions given
by or under the National Gas Access (WA) Act 2009;

arbitrator has the meaning given in section 61 of the Energy
Arbitration and Review Act 1998;

Authority means the Economic Regulation Authority
established by the Economic Regulation Authority Act 2003;

Board has the meaning given in section 49 of the Energy
Arbitration and Review Act 1998.

Parliamentary Commissioner Act 1971 amended
This section amends the Parliamentary Commissioner Act 1971.

In Schedule 1 in the item for the Economic Regulation
Authority delete “referred to in section 36(1) of the Gas Pipelines
Access (Western Australia) Act 1998 and” and insert:

given by or under the National Gas Access (WA)
Act 2009 or referred to in

Petroleum Pipelines Act 1969 amended

This section amends the Petroleum Pipelines Act 1969.
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(2) Deletesection 5A.
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Schedule 1 — Some modifications to National Gas L aw as
in Scheduleto South Australian Act

[s- 7(2)]

1. Purpose of this Schedule

(1) This Schedule makes the modifications to the underlying National
Gas Law that, together with modifications giving effect to
section 7A(3) and (4), result in the text that section 7(1) applies asthe
National Gas Access (Western Australia) Law.

(2) Insubclause (1) —

underlying National Gas Law means the National Gas Law, as set
out in the South Australian Act Schedule for the time being in force.

2. Section 1 modified
In section 1 after “National Gas’ insert —

Access

3. Section 2 modified

(1) Insection 2 delete the definitions of dispute resolution body, old
access law and Regulations.

(2) Insection 2insert in alphabetical order:

dispute resolution body has the meaning given to that
term in section 9(1) of the National Gas Access (WA)
Act 20009,

old access law means Schedule 1 to the Gas Pipelines
Access (Western Australia) Act 1998 asin force from
time to time before the commencement of section 30 of
the National Gas Access (WA) Act 2009;

Regulations means the regulations made under Part 3 of
the National Gas Access (WA) Act 2009 that apply asa
law of thisjurisdiction;
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South Australian Act

©)

(4)

©®)

regulator has the meaning given to that termin
section 9(1) of the National Gas Access (WA) Act 20009,

WA arbitrator has the meaning given to that termin
section 9(1) of the National Gas Access (WA) Act 20009.

In section 2 in the definition of AER after “Commonwealth” insert:

except if section 2A requires the term to be given a
different meaning

In section 2 in the definition of Gas Code delete “in force from time
to time before the commencement of section 20 of the National
Gas (South Australia) Act 2008 of South Australia;” and insert:

amended and applying from time to time before the
commencement of section 30 of the National Gas Access
(WA) Act 2009 as alaw of Western Australia;

In section 2 in the definition of initial National Gas Rules delete
“made” and insert:

that, when section 30 of the National Gas Access (WA)
Act 2009 comes into operation, apply

Sections 2A and 2B inserted

After section 2 insert:

Meaning of AER modified

(1) InthisLaw, other than in the definition of AER in
section 2, areference to the AER isto beread asa
reference to the regulator (whether the ERA or the AER)
except to the extent that subsection (2) gives a different
meaning.

(2) Totheextent to which areferenceto the AER is capable
of being read as a reference to the Australian Energy
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Regulator established by section 44AE of the Trade
Practices Act 1974 of the Commonwealth acting as the
disputes resolution body, the term is to be read as having
or including that meaning.

2B. Referencesto WA application Act

In this Law, areference to the National Gas Access
(Western Australia) Act 2008, if any, isto beread asa
reference to the National Gas Access (WA) Act 20009.

5. Chapter 1 Part 1A inserted
After Chapter 1 Part 1 insert:

Part 1A — Postponement of Natural Gas Services
Bulletin Board provisions

20A. Minister may fix day on which provisions apply

To the extent that a provision of this Law relates to the
Natural Gas Services Bulletin Board, the provision does
not apply before aday is fixed by the Minister, by an
order notice of which is published in the Government
Gazette, as the day on and after which provisions of this
Law relating to the Natural Gas Services Bulletin Board

apply.
6. Section 29 modified

In section 29 after “Commonwealth” insert;

or by the ERA under section 29 of the Economic
Regulation Authority Act 2003
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7. Section 30 modified
(1) Insection 30 delete “ Section 44AAF’ and insert:

(1) Section 44AAF

(2) Attheend of section 30 insert:

(2) Without limiting section 2A, that section aso appliesto
section 44AAF as adopted by subsection (1) and, when
the adopted section isread asif areferenceinit to the
AER were areference to the ERA, it is further modified

asfollows:
(@) delete subsection (3)(c) of the adopted section
and insert:

(c) theAustralian Energy Regulator established by
section 44AE of the Trade Practices Act 1974 of
the Commonwealth;

(b) delete subsection (6)(a)(i) of the adopted section
and insert:

(i) an ERA member, a person assisting the
ERA in the performance of its functions
or adelegate of the ERA;

8. Chapter 2 Part 1A inserted
After Chapter 2 Part 1 insert:

Part 1A — Functions and powers of WA ar bitrator

68A. Manner in which WA arbitrator must perform or
exer cise certain functionsor powers

(1) TheWA arbitrator must, in performing or exercising a
function or power that relates to an access determination,
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perform or exercise that function or power in a manner
that will or islikely to contribute to the achievement of
the national gas objective.

(2) Inaddition, the WA arbitrator —

(8 must take into account the revenue and pricing
principles when making an access determination
relating to arate or charge for a pipeline service;
and

(b) may take into account the revenue and pricing
principles when performing or exercising any
other function or power that relates to an access
determination, if the WA arbitrator considersit
appropriate to do so.

(3) For the purposes of subsection (2)(a), areferenceto a
reference service in the revenue and pricing principles
must be read as a reference to a pipeline service.

9. Section 181A inserted

After section 181 insert:

181A. Providinginformation for certain disputes

(1) If the dispute resolution body for a dispute notified under
section 181(1) isthe WA arbitrator —

(@ the WA arbitrator isto inform the ERA that
notification of the dispute has been received; and
(b) the WA arbitrator may request the ERA to give

the WA arbitrator any information in the ERA’s
possession that is relevant to the dispute.

(2) TheERA isto givethe WA arbitrator the information
requested, whether or not it is confidential and whether or
not it came into the ERA’ s possession for the purposes of
resolving the dispute.

As at 01 Sep 2009 No. 16 of 2009 page 37
Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Schedule 1 Some modifications to National Gas Law as in Schedule to
South Australian Act
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(3) If the ERA givesthe WA arbitrator information that is
confidential, the ERA isto identify the nature and extent
of the confidentiality and the WA arbitrator isto treat the
information accordingly.
10. Section 231 modified

(1) After section 231(1) insert:

(1A)  When subsection (1) isread asif areferenceinit to the
AER were areference to the ERA, the subsection isto be
read asif “on behalf of the Commonwealth” had been
deleted.

(2) After section 231(3) insert:

(3A)  When subsection (3) isread asif areferenceinit to the
AER were areference to the ERA, the subsectionisto be
read as if “on behalf of the Commonwealth” had been
deleted.

11. Section 240 modified

In section 240 delete “ Commonweath.” and insert:

State of Western Australia except if the order is made on
an application by the AER on behalf of the
Commonwealth, in which caseit is payable to the
Commonwealth.

12. Section 290 modified

In section 290 in the definition of publish paragraph (a) delete
“section 294 or 315" and insert:

section 315
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cl. 13

13.

14.

15.

Section 294 replaced

Delete section 294 and insert:

294,
(1)

(2)

Initial National Gas Rulesfor WA

The National Gas Rules (the initial National Gas Rules)
that apply upon section 30 of the National Gas Access
(WA) Act 2009 coming into operation are as set out in the
document called the National Gas Rules 2008, signed on
1 July 2008 by the Minister for Energy of South
Australia, as affected, if applicable, by any amendments
made by the AEMC under national gas legislation before
the coming into operation of that section.

Subsection (1) does not prevent the AEM C from making
Rules under this Chapter that amend or revoke the initial
National Gas Rules.

Schedule 1 modified

In Schedule 1 item 82 delete “ section 20 of the National Gas (South
Australia) Act 2008 of South Australia.” and insert:

section 30 of the National Gas Access (WA) Act 2009 of Western
Australia

Schedule 2 clause 27A inserted
After Schedule 2 clause 27 insert:

27A.

WA modifications of clause 27

Clause 27 appliesto a conferral of power by this Law to
the extent that the power derives from an amendment to
the Schedule to the National Gas (South Australia)

Act 2008 of South Australia—

(8 asif referencesin clause 27(2), (5) and (6) to
the commencement of the empowering
provision referred to the time when the Western
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Australian National Gas Access Law text, as
defined in section 7(2) of the National Gas
Access (WA) Act 20009, is affected by the
amendment; and

(b) asif thereferencein clause 27(3) to additional
power that would be conferred had an Act of
South Australia commenced referred to additional
power that would be conferred had the Western
Australian National Gas Access Law text been
aready affected by the amendment; and

(c) asif clause 27(7) had been omitted.

16. Schedule 2 clause 34 modified
(1) InSchedule 2 clause 34 delete “In any proceedings’ and insert:

(1) Inany proceedings

(2) Attheend of Schedule 2 clause 34 insert:

(2) When subclause (1) isread asif areferencein it to the
AER were areference to the ERA, the subclauseisto be
read asif “an AER member, or an SES employee or
acting SES employee assisting the AER as mentioned in
section 44AAC of the Trade Practices Act 1974 of the
Commonwealth” had been deleted and the following had
been inserted instead:

amember of the ERA
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17. Schedule 2 clause 50 replaced
Delete Schedule 2 clause 50 and insert:

50. Attemptsand incitement

Section 555A(1) and (2) of The Criminal Code apply in
relation to a simple offence under this Law asif it werea
simple offence under The Criminal Code.

18. Schedule 3 clause 1 modified

(1) In Schedule 3 clause 1 in the definition of commencement day delete
“section 20 of the new application Act” and insert:

section 30 of the National Gas Access (WA) Act 2009

(2) In Schedule 3 clause 45(3)(b) delete “ Gas Pipelines Access (South
Australia) Regulations 1999 were not revoked.” and insert:

Gas Pipelines Access (Western Australia)
Regulations 2000 were not repeal ed.
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Note Western Australian National Gas Access Law text
Chapter 1 Preliminary

Part 1 Citation and interpretation

s. 1

Note— Western Australian National Gas Access L aw text

[Thisnoteisnot part of the Act. It showsthetext that resultsfrom
modifying, according to the proposed Schedule 1, the National Gas
Law as set out in the South Australian Act Schedule]

Chapter 1 — Preliminary
Part 1 — Citation and interpretation

1 Citation
Thislaw may be cited as the National Gas Access Law.

2. Definitions
In this Law—

15-year no-coverage determination means a determination
of arelevant Minister under Chapter 5 Part 2;

ACCC means the Australian Competition and Consumer
Commission established by section 6A of the Trade
Practices Act 1974 of the Commonwealth;

access arrangement means an arrangement setting out
terms and conditions about access to pipeline services
provided or to be provided by means of a pipeline;

access determination means a determination of the dispute
resolution body under Chapter 6 Part 3 and includes a
determination varied under Part 4 of that Chapter;

AEMC meansthe Australian Energy Market Commission
established by section 5 of the Australian Energy Market
Commission Establishment Act 2004 of South Australia;

AER means the Australian Energy Regulator established
by section 44AE of the Trade Practices Act 1974 of the
Commonwealth except if section 2A requires the term to
be given a different meaning;

AER economic regulatory decision means a decision
(however described) of the AER under this Law or the
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S. 2

Rules performing or exercising an AER economic
regulatory function or power;

AER economic regulatory function or power means a
function or power performed or exercised by the AER
under this Law or the Rules that relates to the economic
regulation of pipeline services provided by a service
provider—

(@ by meansof; or
(b) in connection with,

a scheme pipeline and includes a function or power
performed or exercised by the AER under this Law or the
Rules that relates to—

(c) the preparation of a service provider performance
report;

(d) aringfencing decision;
(e) an applicable access arrangement decision;

(f) anaccessdetermination (if the AER is the dispute
resolution body);

AER ring fencing determination means a determination of
the AER under section 143(1);

applicable access arrangement means alimited access
arrangement or full access arrangement that has taken
effect after being approved or made by the AER under the
Rules and includes an applicable access arrangement as
varied—

(& under the Rules; or

(b) by an access determination as provided by this
Law or the Rules;

applicable access arrangement decision means—
(@ afull access arrangement decision; or
(b) alimited access arrangement decision;
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S. 2

approved associate contract means an associate contract
approved by the AER under an associate contract decision;

associate in relation to a person has the same meaning it
would have under Division 2 of Part 1.2 of the
Corporations Act 2001 of the Commonwealth if
sections 13, 16(2) and 17 did not form part of that Act;

associate contract means—

(8 acontract, arrangement or understanding between
a service provider and an associate of the service
provider in connection with the provision of an
associate pipeline service; or

(b) acontract, arrangement or understanding between
aservice provider and any person in connection
with the provision of an associate pipeline
service—

(i) that providesadirect or indirect benefit to
an associate; and

(i) thatisnot a arm’slength;

associate contract decision means adecision of the AER
under the Rules that approves or does not approve an
associate contract for the purposes of Chapter 4 Part 2
Division 5;

associate pipeline service means a pipeline service
provided by means of a pipeline other than a pipeline to
which a 15-year no coverage determination applies;

Bulletin Board information means information that—

(8 aperson givesto the Bulletin Board operator to
comply with section 223(1); or

(b) aperson givesto the Bulletin Board operator in
circumstances expressly permitted by the Rules;

Bulletin Board operator means the person prescribed by
the Regulations for the purposes of section 217,
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charge, in relation to a pipeline service, means the amount
that is payable by a user to a service provider for the
provision of the pipeline service to that user;

civil penalty means—

(8 inthecase of abreach of acivil penalty provision
by a natural person—

(i) anamount not exceeding $20 000; and

(i) an amount not exceeding $2 000 for every
day during which the breach continues;

(b) inthe case of abreach of acivil penaty provision
by a body corporate—

(i) anamount not exceeding $100 000; and

(i) anamount not exceeding $10 000 for
every day during which the breach
continues,

civil penalty provision has the meaning given by section 3;

classification decision under the Rules means a decision
of the NCC under the Rules that classifies either of the
following pipelines as a cross boundary transmission
pipeline, cross boundary distribution pipeline, transmission
pipeline or adistribution pipeline:

(@ apipeinein respect of which atender approval
decision becomes irrevocable by operation of the
Rules;

(b) apipeine—

(i) by means of which a service provider
intends to provide pipeline services to
which afull access arrangement
voluntarily submitted to the AER for
approval by that provider will apply, if
approved; and
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S. 2

(if) inrespect of which the NCC has not
previously made an initial classification
decision;

commission, in relation to a pipeline, has the meaning
given by section 12;

Commonwealth Minister means the Minister of the
Commonwealth administering the Australian Energy
Market Act 2004 of the Commonwealth;

conduct provision has the meaning given by section 4;

coverage determination means a determination of a
relevant Minister under Chapter 3 Part 1 Division 1;

coverage recommendation means a recommendation of the
NCC under Chapter 3 Part 1 Division 1;

coverage revocation determination means a determination
of arelevant Minister under Chapter 3 Part 1 Division 2;

coverage revocation recommendation means a
recommendation of the NCC under Chapter 3 Part 1
Division 2;
covered pipeline means a pipeline—

(& towhich acoverage determination applies; or

(b) deemed to be acovered pipeline by operation of
section 126 or 127;

covered pipeline service provider means a service provider
that provides or intends to provide pipeline services by
means of a covered pipeline;

cross boundary distribution pipeline means adistribution
pipelinethat is partly situated in the jurisdictiona areas of
2 or more participating jurisdictions,

cross boundary transmission pipeline means a
transmission pipeline that is partly situated in the
jurisdictional areas of 2 or more participating jurisdictions,

page 46 No. 16 of 2009 As at 01 Sep 2009
Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Western Australian National Gas Access Law text Note
Preliminary Chapter 1

Citation and interpretation Part 1

S. 2

designated pipeline means a pipeline prescribed by the
Regulations to be a designated pipeline;

Note—

A light regulation determination cannot be made
in respect of pipeline services provided by means
of adesignated pipeline: see sections 109 and 111.

devel opable capacity means the difference between the
current capacity of a covered pipeline and the capacity of a
covered pipeline which would be available if a new facility
was constructed, but does not include any new capacity of
acovered pipeline resulting from an extension to the
geographic range of a covered pipeline;

dispute resolution body has the meaning given to that term
in section 9(1) of the National Gas Access (WA) Act 2009;

distribution pipeline means a pipeline that is classified in
accordance with this Law or the Rules as a distribution
pipeline and includes any extension to, or expansion of the
capacity of, such apipeline when it is a covered pipeline
that, by operation of an applicable access arrangement or
under this Law, isto be treated as part of the pipeling;

Note—
See also sections 18 and 19.

draft Rule determination means a determination of the
AEMC under section 308;

end user means a person who acquires natural gas or
proposes to acquire natural gas for consumption purposes;

ERA means the Economic Regulation Authority
established by section 4 of the Economic Regulation
Authority Act 2003 of Western Australia;
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S. 2

extension and expansion requirements means—

(@ therequirements contained in an access
arrangement that, in accordance with the Rules,

specify—

(i)

(i)

(iii)

the circumstances when an extension to,
or expansion of the capacity of, a covered
pipelineisto be treated as forming part of
the covered pipeline; and

whether the pipeline services provided or
to be provided by means of, or in
connection with, spare capacity arising
out of an extension to, or expansion of the
capacity of, a covered pipeline will be
subject to the applicable access
arrangement applying to the pipeline
services to which that arrangement
applies; and

whether an extension to, or expansion of
the capacity of, a covered pipeline will
affect areference tariff, and if so, the
effect on the reference tariff; and

(b) any other requirements specified by the Rules as
extension and expansion requirements,

Note—

See also sections 18 and 19.

final Rule determination means a determination of the
AEMC under section 311;

foreign company has the same meaning asin the
Corporations Act 2001 of the Commonwealth;

foreign source means—

(8 asource beyond the outer limits of all of the
following:

(i)

the adjacent area of thisjurisdiction;

page 48

No. 16 of 2009 As at 01 Sep 2009

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Western Australian National Gas Access Law text Note
Preliminary Chapter 1

Citation and interpretation Part 1

S. 2

(if) the adjacent area of another participating
jurisdiction; or
(b) asourcewithin the joint petroleum development

area (within the meaning of the Petroleum (Timor
Sea Treaty) Act 2003 of the Commonwealth);

form of regulation factors has the meaning given by
section 16;

full access arrangement means an access arrangement
that—

(@) providesfor price or revenue regulation as
required by the Rules; and

(b) dealswith all other matters for which the Rules
require provision to be made in an access
arrangement;

full access arrangement decision means a decision of the
AER under the Rules that—

(8 approves or does not approve afull access
arrangement or revisions to an applicable access
arrangement submitted to the AER under
section 132 or the Rules; or

(b) makesafull access arrangement—

(i) inplace of afull access arrangement the
AER does not approve in that decision; or

(if) because a service provider does not
submit afull access arrangement in
accordance with section 132 or the Rules,

(c) makesrevisionsto an access arrangement—

(i) inplace of revisions submitted to the
AER under section 132 that the AER does
not approve in that decision; or

(if)  because a service provider does not
submit revisions to the AER under
section 132;
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Gas Code means the National Third Party Access Code for
Natural Gas Pipeline Systems set out in Schedule 2 to the
Gas Pipelines Access (South Australia) Act 1997 of South
Australia as amended and applying from time to time
before the commencement of section 30 of the National
Gas Access (WA) Act 2009 as alaw of Western Australia;

gas market operator means VENCorp or any other person
or body prescribed by the Regulations to be a gas market
operator;

general regulatory information order has the meaning
given by section 45;

greenfields pipeline incentive means—
(& al5-year no-coverage determination; or
(b) apriceregulation exemption;

haulage, in relation to natural gas, includes conveyance or
reticulation of natural gas,

initial classification decison means a decision of the NCC
under section 98 or 155;

initial National Gas Rules means the National Gas
Rules that, when section 30 of the National Gas Access
(WA) Act 2009 comes into operation, apply under
section 294;

international pipeline means a pipeline for the haulage of
gas from aforeign source;

jurisdictional determination criteria, in relation to across
boundary distribution pipeline, has the meaning given by
section 14;

jurisdictional gaslegislation means an Act of a
participating jurisdiction (other than national gas
legidlation), or any instrument made or issued under or for
the purposes of that Act, that regulates the haulage of gas
in that jurisdiction;
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light regulation determination means a determination of
the NCC under Chapter 3 Part 2 Division 1;

light regulation services means pipeline services to which
alight regulation determination applies;

limited access arrangement means an access arrangement

that, under this Law and the Rules, is not required to make
provision for price or revenue regulation but deals with the
matters for which this Law and the Rules require provision
to be made in an access arrangement;

limited access arrangement decision means a decision of
the AER under the Rules that approves or does not
approve—

(@ alimited access arrangement submitted to the
AER under section 116 or 168; or

(b) revisonsto alimited access arrangement
submitted to the AER under section 116(3) or
168(3) or the Rules,

MCE means the Ministerial Council on Energy established
on 8 June 2001, being the Council of Ministers with
primary carriage of energy matters at anationa level
comprising the Ministers representing the Commonweal th,
the States, the Australian Capital Territory and the
Northern Territory, acting in accordance with its own
procedures;

MCE directed review means areview conducted by the
AEMC under Chapter 2 Part 2 Division 4;

MCE statement of policy principles means a statement of
policy principles issued by the MCE under section 25;

minimum ring fencing requirement means a requirement
under Chapter 4 Part 2 Division 2;

Minister of a participating jurisdiction means a Minister
who isaMinister of a participating jurisdiction within the
meaning of section 22;
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S. 2

Ministerial coverage decision means—

(@

(b)

adecision of arelevant Minister under section 99,
106 or 156; or

adecision of the Commonwealth Minister under
section 164;

national gas legislation means—

(@

(b)
(©)

(d)

(€)

(f)

(9)

the National Gas (South Australia) Act 2008 of
South Australiaand Regulationsin force under
that Act; and

the National Gas (South Australia) Law; and

the National Gas Access (Western Australia)
Act 2008 of Western Australia; and

the National Gas Access (Western Australia) Law
within the meaning given in the National Gas
Access (Western Australia) Act 2008 of Western
Australia; and

Regulations made under the National Gas Access
(Western Australia) Act 2008 of Western Australia
for the purposes of the National Gas Access
(Western Australia) Law; and

an Act of a participating jurisdiction (other than
South Australia or Western Australia) that applies,
as alaw of that jurisdiction, any part of—

(i) theRegulationsreferred to in
paragraph (a); or

(i) the National GasLaw set out in the
Schedule to the National Gas (South

Australia) Act 2008 of South Australia;
and

the National Gas Law set out in the Schedule to
the National Gas (South Australia) Act 2008 of
South Australia as applied asalaw of a

page 52

No. 16 of 2009 As at 01 Sep 2009

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Western Australian National Gas Access Law text Note
Preliminary Chapter 1

Citation and interpretation Part 1

S. 2

(h)

participating jurisdiction (other than South
Australiaor Western Australia); and

the Regulations referred to in paragraph (a) as
applied asalaw of a participating jurisdiction
(other than South Australia or Western Australia);

national gas objective means the objective set out in
section 23;

National Gas Rules or Rules means—

(@
(b)

theinitial National Gas Rules; and

Rules made by the AEMC under this Law,
including Rules that amend or revoke—

(i) theinitial National Gas Rules; or
(i) Rulesmade by it;

natural gas means a substance that—

(@

(b)

(©)

Isin agaseous state at standard temperature and
pressure; and

consists of naturally occurring hydrocarbons, or a
naturally occurring mixture of hydrocarbons and
non-hydrocarbons, the principal constituent of
which is methane; and

is suitable for consumption;

natural gas service means—

(@
(b)
(©)

apipeline service; or
the supply of natural gas; or

aservice ancillary to the service described in
paragraph (b);

Natural Gas Services Bulletin Board means the website
maintained by the Bulletin Board operator that contains
information of the kind specified in the Rulesin relation to
natural gas services,
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NCC means the National Competition Council established
by section 29A of the Trade Practices Act 1974 of the
Commonwealth;

NCC recommendation or decision means—
(8 acoverage recommendation; or
(b) acoverage revocation recommendation; or
(c) ano-coverage recommendation; or
(d) apriceregulation exemption recommendation; or
(e) areclassification decision; or
(f) alight regulation determination; or

(g) adecision of the NCC under Chapter 3 Part 2
Division 2 to revoke alight regulation
determination; or

(h) adecision of the NCC not to make a decision
referred to in paragraph (f) or (g); or
(i) adviceunder section 172;

new facility means an extension to, or expansion of the
capacity of, a covered pipeline which isto be treated as
part of the covered pipeline—

(& inaccordance with the extension and expansion
reguirements contained in an applicable access
arrangement applying to the pipeline services
provided by means of that covered pipeline; or

(b) under thisLaw;

Note—
See also sections 18 and 19.

no-coverage recommendation means a recommendation of
the NCC under Chapter 5 Part 2;

non scheme pipeline user means a person who—

(8 isaparty to acontract with a service provider
under which the service provider provides or
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intends to provide a pipeline service to that person
by means of a pipelinethat is not a scheme
pipeline; or

(b) hasaright under an access determination to be
provided with a pipeline service by means of a
pipeline that is not a scheme pipeling;

offence provision means a provision of this Law the breach
or contravention of which by a person exposes that person
to afinding of guilt by a court;

officer has the same meaning as officer hasin relationto a
corporation under section 9 of the Corporations Act 2001
of the Commonwealth;

old access law means Schedule 1 to the Gas Pipelines
Access (Western Australia) Act 1998 asin force from time
to time before the commencement of section 30 of the
National Gas Access (WA) Act 2009;

old scheme classification or determination means a
classification or determination under section 10 or 11 of
the old access law in force at any time before the repeal of
the old access law;

old scheme distribution pipeline means a pipeline that
was, at any time before the repeal of the old access lawv—

(@ adistribution pipeline as defined in that law; and
(b) acovered pipeline as defined in the Gas Code;

old scheme transmission pipeline means a pipeline that
was, at any time before the repeal of the old access lav—

(8 atransmission pipeline as defined in that law; and
(b) acovered pipeline as defined in the Gas Code;

participating jurisdiction means ajurisdiction that is a
participating jurisdiction by reason of section 21,
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pipeline means—

(@

(b)

(©)

apipe or system of pipes for the haulage of natural
gas, and any tanks, reservoirs, machinery or
equipment directly attached to that pipe or system
of pipes; or

aproposed pipe or system of pipes for the haulage
of natural gas, and any proposed tanks, reservaoirs,
machinery or equipment proposed to be directly
attached to the proposed pipe or system of pipes,
or

apart of a pipe or system of pipes or proposed

pipe or system of pipes referred to in paragraph (a)
or (b),

but does not include—

(d)

()

(f)

(9)

(h)

unless paragraph (e) applies, anything upstream of
aprescribed exit flange on a pipeline conveying
natural gas from a prescribed gas processing plant;
or

if a connection point upstream of an exit flange on
such apipelineis prescribed, anything upstream of
that point; or

a gathering system operated as part of an upstream
producing operation; or

any tanks, reservoirs, machinery or equipment
used to remove or add components to or change
natural gas (other than odourisation facilities) such
as agas processing plant; or

anything downstream of a point on a pipeline from
which a person takes natural gas for consumption
purposes,

pipeline classification criterion has the meaning given by
section 13;

pipeline coverage criteria has the meaning given by
section 15;
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pipeline reliability standard means a standard imposed by
or under an Act of a participating jurisdiction, or any
instrument made or issued under or for the purposes of that
Act, relating to the reliable haulage of natural gasin that
jurisdiction;

pipeline safety duty means a duty or requirement under an
Act of aparticipating jurisdiction, or any instrument made
or issued under or for the purposes of that Act, relating
to—

(@) thesafe haulage of natural gasin that jurisdiction;
or

(b) the safe operation of apipelinein that jurisdiction;
pipeline service means—

(8 aservice provided by means of apipeline,
including—

(i) ahaulage service (such asfirm haulage,
interruptible haulage, spot haulage and
backhaul); and

(i) aserviceproviding for, or facilitating, the
interconnection of pipelines; and

(b) aserviceancillary to the provision of a service
referred to in paragraph (a),

but does not include the production, sale or purchase of
natural gas or processable gas;

pipeline service standard means a standard relating to the
standard of the pipeline services provided by a service
provider by means of a covered pipeline imposed—

(8 by or under jurisdictional gas legisation; or

(b) bythe AER—
(i) under an access arrangement decision; or
(if) inaccordance with the Rules;
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price or revenue regulation means regul ation of—

(@) theprices, chargesor tariffs for pipeline services
to be, or that are to be, provided; or

(b) therevenueto be, or that isto be, derived from the
provision of pipeline services,

price regulation exemption means an exemption under
Chapter 5 Part 3;

price regulation exemption recommendation means a
recommendation of the NCC under section 162;

processable gas means a substance that—

(@ isinagaseous state at standard temperature and
pressure; and

(b) consists of naturally occurring hydrocarbons, or a
naturally occurring mixture of hydrocarbons and
non-hydrocarbons, the principal constituent of
which is methane;

producer means a person who carries on a business of
producing natural gas,

prospective user has the meaning given by section 5;

gueuing requirements means terms and conditions
providing for the priority that a prospective user has, as
against any other prospective user, to obtain access to spare
capacity and devel opable capacity;

reclassification decision means a decision of the NCC
under Chapter 3 Part 5;

reference service means a pipeline service specified by, or
determined or approved by the AER under, the Rulesas a
reference service;
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reference tariff means atariff or charge for areference
service—

(8 specified in an applicable access arrangement
approved or made under afull access arrangement
decision; or

(b) determined by applying the formula or
methodology contained in an applicable access
arrangement approved or made under a full access
arrangement decision;

Regulations means the regul ations made under Part 3 of
the National Gas Access (WA) Act 2009 that apply as alaw
of thisjurisdiction;

regulator has the meaning given to that termin
section 9(1) of the National Gas Access (WA) Act 2009;

regulatory information instrument means—
(8 agenera regulatory information order; or
(b) aregulatory information notice;

regulatory information notice has the meaning given by
section 46;

regulatory obligation or requirement has the meaning
given by section 6;

regulatory payment has the meaning given by section 7;

relevant Minister meansif, in a coverage recommendation,
no-coverage recommendation, classification decision under
the Rules or reclassification decision, the NCC determines
the pipelineis—
(8 across boundary transmission pipeline—the
Commonwealth Minister;
(b) atransmission pipeline situated wholly within a
participating jurisdiction—the designated
Minister;
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Note—

The term designated Minister is defined in the
Act of thisjurisdiction that appliesthisLaw asa
law of thisjurisdiction.

(c) adistribution pipeline situated wholly within a
participating jurisdiction—the Minister of the
participating jurisdiction;

(d) acrossboundary distribution pipeline—the
Minister of the participating jurisdiction
determined by the NCC in the recommendation as
being the participating jurisdiction with which the
cross boundary distribution pipeline is most
closely connected;

relevant Regulator has the same meaning as in section 2 of
the old access law;

revenue and pricing principles means the principles set
out in section 24;

ring fencing decision means—
(& an AER ring fencing determination; or

(b) adecision under section 146 granting or not
granting an exemption under that section; or

(c) anassociate contract decision;
scheme pipeline means—
(8 acovered pipeline; or

(b) aninternational pipeline to which aprice
regulation exemption applies,

service provider has the meaning given by section 8;

service provider performance report means areport
prepared by the AER under section 64,

gpare capacity means unutilised capacity of a pipeline;
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storage provider means any person who owns, operates or
controls afacility for storing natural gas or processable gas
for injection into a pipeline;

supply includes—

(& inrelation to goods—supply (including re-supply)
by way of sale, exchange, lease, hire or hire
purchase; and

(b) inrelation to services—provide, grant or confer;

tariff means arate by which acharge for a pipeline service
is calculated;

tender approval decision means a decision of the AER
under the Rules under which the AER approves a tender
process for the construction and operation of a pipeline as a
competitive tender process,

Territory means the Australian Capital Territory or the
Northern Territory;

transmission pipeline means a pipeline that is classified in
accordance with this Law or the Rules as a transmission
pipeline and includes any extension to, or expansion of the
capacity of, such a pipeline when it is a covered pipeline
that, by operation of an applicable access arrangement or
under this Law, isto be treated as part of the pipeling;

Note—
See also sections 18 and 19.

Tribunal means the Australian Competition Tribunal
referred to in the Trade Practices Act 1974 of the
Commonwealth and includes a member of the Tribunal or
aDivision of the Tribunal performing functions of the
Tribunal;
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Citation and interpretation

2A.

2B.

user means a person who—

(8 isaparty to acontract with a service provider
under which the service provider provides or
intends to provide a pipeline service to that person
by means of a scheme pipeline; or

(b) hasaright under an access determination to be
provided with a pipeline service by means of a
scheme pipeline;

VENCorp means the Victorian Energy Networks
Corporation continued under Part 8 of the Gas Industry
Act 2001 of Victoria;

WA arbitrator has the meaning given to that termin
section 9(1) of the National Gas Access (WA) Act 2009.

Meaning of AER modified

D

2

In this Law, other than in the definition of AER in
section 2, areferenceto the AER isto beread asa
reference to the regulator (whether the ERA or the AER)
except to the extent that subsection (2) gives a different
meaning.

To the extent to which areference to the AER is capabl e of
being read as areference to the Australian Energy
Regulator established by section 44AE of the Trade
Practices Act 1974 of the Commonwealth acting as the
disputes resolution body, the term is to be read as having or
including that meaning.

Referencesto WA application Act

In this Law, areference to the National Gas Access
(Western Australia) Act 2008, if any, isto be read asa
reference to the National Gas Access (WA) Act 20009.
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3. M eaning of civil penalty provision

A civil penalty provision is—
(8 aprovision of this Law specified in anitem in the
Table at the foot of this section; or
(b) aprovision of this Law (other than an offence

provision) or the Rules that is prescribed by the
Regulations to be a civil penalty provision.

Table

Item Provision

1 Section 56

2 Section 57

3 Section 131

4 Section 133

5 Section 134

6 Section 135

7 Section 136

8 Section 139

9 Section 140
10 Section 141
11 Section 143(6)
12 Section 147
13 Section 148
14 Section 168
15 Section 169(3)
16 Section 170
17 Section 195
18 Section 223
19 Section 225
20 Section 227
21 Section 228
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4, M eaning of conduct provision

A conduct provision is—

(8 aprovision of this Law specified in anitem in the
Table at the foot of this section; or

(b) aprovision of this Law (other than an offence
provision) or the Rules that is prescribed by the
Regulations to be a conduct provision.

Table

Item Provision

Section 133
Section 134
Section 135
Section 136
Section 147
Section 148
Section 170

N O o B~ WN P

5. M eaning of prospective user

(1) A prospective user is a person who seeks or wishes to be
provided with a pipeline service by means of a scheme
pipeline.

(2) Toavoid doubt, auser is also a prospective user if the user
seeks or wishes to be provided with a pipeline service by
means of a scheme pipeline other than a pipeline service
already provided to them under—

(& acontract; or
(b) an access determination.
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6. M eaning of regulatory obligation or requirement

(1) A regulatory obligation or requirement is—

(8 inrelation to the provision of a pipeline service by
aservice provider—

(i) apipeline safety duty; or

(i) apipeinerdiability standard; or

(iii) apipeine service standard; or
(b) anobligation or requirement under—

(i) thisLaw or the Rules; or

(i) an Act of aparticipating jurisdiction, or
any instrument made or issued under or
for the purposes of that Act, that levies or
imposes atax or other levy that is payable
by a service provider; or

(iff) an Act of aparticipating jurisdiction, or
any instrument made or issued under or
for the purposes of that Act, that regul ates
the use of land in a participating
jurisdiction by a service provider; or

(iv) anAct of aparticipating jurisdiction or
any instrument made or issued under or
for the purposes of that Act that relates to
the protection of the environment; or

(v) anAct of aparticipating jurisdiction, or
any instrument made or issued under or
for the purposes of that Act (other than
national gas legislation or an Act of a
participating jurisdiction or an Act or
instrument referred to in
subparagraphs (ii) to (iv)), that materially
affects the provision, by a service
provider, of pipeline servicesto which an
applicable access arrangement applies.
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(2) A regulatory obligation or requirement does not include an
obligation or requirement to pay afine, penalty or
compensati on—

(@ for abreach of—
(i) apipeline safety duty; or
(i) apipeinereliability standard; or
(iii) apipeine service standard; or

(b) under thisLaw or the Rulesor an Act or an
instrument referred to in subsection (1)(b)(ii) to

(V).
Note—
See also section 24(2)(b).

7. M eaning of regulatory payment

A regulatory payment is a sum that a service provider had
been required or alowed to pay to a user or an end user for
abreach of, as the case requires—

(8 apipdinereiability standard; or
(b) apipeline service standard,

because it was efficient for the service provider (in terms of
the service provider’s overall business) to pay that sum.

Note—
See also section 24(2)(b).

8. Meaning of service provider
(1) A serviceprovider isaperson who—
(& owns, controls or operates; or
(b) intendsto own, control or operate,

apipeline or scheme pipeline, or any part of a pipeline or
scheme pipeline.
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Note—

A service provider must not provide pipeline services by
means of a scheme pipeline unless the service provider is
alegal entity of a specified kind: See section 131, and
section 169 where the scheme pipeline is an international
pipeline to which a price regulation exemption applies.

(2) A gasmarket operator that controls or operates (without at
the same time owning)—
(8 apipeline or scheme pipeline; or
(b) apart of apipeline or scheme pipeline,

is not to be taken to be a service provider for the purposes
of this Law.

0. Passive owners of scheme pipelines deemed to provide or
intend to provide pipeline services

(1) Thissection appliesto a person who owns a scheme
pipeline but does not provide or intend to provide pipeline
services by means of that pipeline.

(2) Thepersonis, for the purposes of this Law, deemed to
provide or intend to provide pipeline services by means of
that pipeline even if the person does not, in fact, do so.

10. Thingsdone by 1 service provider to betreated asbeing
done by all of service provider group
(1) Thissection appliesif—

(& morethan 1 service provider (a service provider
group) carries out a controlling pipeline activity in
respect of a pipeline (or apart of apipeline); and

(b) under this Law or the Rules a service provider is
required or allowed to do a thing.
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11.

(2)

3

(4)

()

D)

(2)

A service provider of the service provider group (the
complying service provider) may do that thing on behalf of
the other service providers of the service provider group if
the complying service provider has the written permission
of al of the service providers of that group to do that thing
on behalf of the service provider group.

Unless this Law or the Rules otherwise provide, on the
doing of athing referred to in subsection (2) by a
complying service provider, the service providers of the
service provider group on whose behalf the complying
service provider does that thing, must, for the purposes of
this Law and the Rules, each be taken to have done the
thing done by the complying service provider.

This section does not apply to athing required or allowed
to be done under section 131 or Chapter 4 Part 2.

In this section—

controlling pipeline activity means own, control or
operate.

L ocal agents of foreign service providers

This section applies if—
(@) aservice provider isaforeign company; and

(b) theservice provider has, under the Corporations
Act 2001 of the Commonwealth, appointed alocal
agent within the meaning of that Act.

The local agent—

(@ isanswerablefor the doing of all acts, matters and
things the service provider is required by or under
thisLaw to do; and

(b) ispersonaly liableto a penalty imposed on the
service provider for a breach of a provision of this
Law or the Rulesif acourt hearing the matter is
satisfied that the local agent should be so liable.
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12. Commissioning of a pipeline

A pipelineis commissioned when the pipelineisfirst used
for the haulage of natural gas, on acommercial basis.

13. Pipeline classification criterion

(1) The pipeline classification criterion is whether the primary
function of the pipelineisto—

(@

(b)

reticulate gas within amarket (which isthe
primary function of a distribution pipeline); or

convey gas to amarket (which isthe primary
function of atransmission pipeline).

(2) Without limiting subsection (1), in determining the primary
function of the pipeline, regard must also be had to whether
the characteristics of the pipeline are those of a
transmission pipeline or distribution pipeline having regard

to—

(@

(b)

(©)

(d)
()

(f)

(9)

(h)

the characteristics and classification of, as the case
requires, an old scheme transmission pipeline or
an old scheme distribution pipeline;

the characteristics of, as the case requires, a
transmission pipeline or adistribution pipeline
classified under this Law;

the characteristics and classification of pipelines
specified in the Rules (if any);

the diameter of the pipeline;

the pressure at which the pipelineis or will be
designed to operate;

the number of points at which gas can or will be
injected into the pipeline;

the extent of the area served or to be served by the
pipeling;

the pipeline’ slinear or dendritic configuration.
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14.

15.

Jurisdictional determination criteria—cross boundary
distribution pipelines

The pipelinejurisdictional determination criteriaare—

(@

(b)

(©)

(d)

()

whether more gasisto be delivered by a cross
boundary distribution pipelinein the jurisdictional
area of 1 participating jurisdiction than in the
jurisdictional area of any other participating
jurisdiction;

whether more customersto be served by a cross
boundary distribution pipeline are resident in the
jurisdictional area of 1 participating jurisdiction
than in the jurisdictional area of any other
participating jurisdiction;

whether more of the network for a cross boundary
distribution pipelineisin the jurisdictiona area of
1 participating jurisdiction than in the
jurisdictional area of any other participating
jurisdiction;

whether 1 participating jurisdiction has greater
prospects for growth in the gas market served or to
be served by a cross boundary distribution pipeline
than any other participating jurisdiction;

whether the regional economic benefits from
competition are likely to be greater for 1
participating jurisdiction than for any other
participating jurisdiction.

Pipeline coveragecriteria

The pipeline coverage criteriaare—

(@

that access (or increased access) to pipeline
services provided by means of the pipeline would
promote a material increase in competition in at
least 1 market (whether or not in Australia), other
than the market for the pipeline services provided
by means of the pipeline;
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(b) that it would be uneconomic for anyone to develop
another pipeline to provide the pipeline services
provided by means of the pipeling;

(c) that access (or increased access) to the pipeline
services provided by means of the pipeline can be
provided without undue risk to human health or
safety;

(d) that access (or increased access) to the pipeline
services provided by means of the pipeline would
not be contrary to the public interest.

16. Form of regulation factors
The form of regulation factors are—

(8 the presence and extent of any barriersto entry in
amarket for pipeline services;

(b) the presence and extent of any network
externalities (that is, interdependencies) between a
natural gas service provided by a service provider
and any other natural gas service provided by the
service provider;

(c) the presence and extent of any network
externalities (that is, interdependencies) between a
natural gas service provided by a service provider
and any other service provided by the service
provider in any other market;

(d) the extent to which any market power possessed
by a service provider is, or islikely to be,
mitigated by any countervailing market power
possessed by a user or prospective user;

(e) the presence and extent of any substitute, and the
elasticity of demand, in amarket for a pipeline
service in which a service provider provides that
Sservice;
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17.

(f)  the presence and extent of any substitute for, and
the elasticity of demand in a market for, electricity
or gas (as the case may be);

(g) theextent to which thereisinformation available
to a prospective user or user, and whether that
information is adequate, to enable the prospective
user or user to negotiate on an informed basis with
aservice provider for the provision of a pipeline
service to them by the service provider.

Effect of separate and consolidated access arrangementsin
certain cases

D)

(2)

3

This section applies despite anything to the contrary in this
Law.

If, under this Law and the Rules, separate access
arrangements are approved in an applicable access
arrangement decision for pipeline services provided, or to
be provided, by means of different parts of a covered
pipeline, each part of the covered pipeline—

(8 by which pipeline services are provided; and

(b) to which each separate applicable access
arrangement applies,

must to be taken to be a separate covered pipeline for the
purposes of this Law.

If under this Law and the Rules, a single access
arrangement is approved in an applicable access
arrangement decision for pipeline services provided, or to
be provided, by means of 2 or more covered pipelines,
those pipelines must be taken to be a single covered
pipeline for the purposes of this Law.

page 72

No. 16 of 2009 As at 01 Sep 2009

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Western Australian National Gas Access Law text Note
Preliminary Chapter 1
Citation and interpretation Part 1
s. 18
18. Certain extensionsto, or expansion of the capacity of,

pipelinesto betaken to be part of a covered pipeline
For the purposes of this Law—

(8 anextensionto, or expansion of the capacity of, a
covered pipeline must be taken to be part of the
covered pipeline; and

(b) the pipeline as extended or expanded must be
taken to be a covered pipeline,

if, by operation of the extension and expansion
requirements under an applicable access arrangement, the
applicable access arrangement will apply to pipeline
services provided by means of the covered pipeline as
extended or expanded.

19. Expansions of and extensionsto covered pipeline by which
light regulation services are provided

For the purposes of this Law, an extension to, or expansion
of the capacity of, a covered pipeline by means of which
light regulation services (and in respect of which thereis
no limited access arrangement) are provided, must be taken
to be part of the covered pipeline unless the AER
determines otherwise in writing.

20. I nter pretation generally

Schedule 2 to this Law appliesto this Law, the Regulations
and the Rules and any other statutory instrument made
under this Law.
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Part 1A Postponement of Natural Gas Services Bulletin Board
provisions

s. 20A

Part 1A — Postponement of Natural Gas Services Bulletin
Board provisions

20A.  Minister may fix day on which provisions apply

To the extent that a provision of this Law relates to the
Natural Gas Services Bulletin Board, the provision does
not apply before aday is fixed by the Minister, by an order
notice of which is published in the Gover nment Gazette, as
the day on and after which provisions of this Law relating
to the Natural Gas Services Bulletin Board apply.

Part 2 — Participating jurisdictions

21. Participating jurisdictions

The State of South Australia, the Commonwealth, each of
the States of New South Wales, Victoria, Queensland,
Western Australiaand Tasmania, and the Australian
Capital Territory and the Northern Territory are
participating jurisdictions for the purposes of this Law.

22. Ministers of participating jurisdictions
The Ministers of the participating jurisdictions are—

(@ the Minister of the Crown in right of South
Australia administering Part 2 of the National Gas
(South Australia) Act 2008 of South Australia; and

(b) theMinister of the Crown in right of Western
Australia administering the National Gas Access
(Western Australia) Act 2008 of Western
Australia; and

(c) theMinister of the Crown in right of the
Commonwealth administering the Australian
Energy Market Act 2004 of the Commonwealth;
and

(d) the Ministers of the Crown in right of the other
participating jurisdictions administering the laws
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of those jurisdictions that substantially correspond
to Part 2 of the National Gas (South Australia)
Act 2008 of South Australia.

Part 3 — National gas objective and principles
Division 1 — National gas objective

23. National gas objective

The objective of this Law isto promote efficient
investment in, and efficient operation and use of, natural
gas services for the long term interests of consumers of
natural gas with respect to price, quality, safety, reliability
and security of supply of natural gas.

Division 2 — Revenue and pricing principles

24, Revenue and pricing principles

(1) Therevenue and pricing principles are the principles set
out in subsections (2) to (7).

(2) A serviceprovider should be provided with areasonable
opportunity to recover at least the efficient costs the service
provider incursin—

(8 providing reference services; and

(b) complying with aregulatory obligation or
requirement or making a regulatory payment.

(3) A service provider should be provided with effective
incentivesin order to promote economic efficiency with
respect to reference services the service provider provides.
The economic efficiency that should be promoted
includes—

(a) efficient investment in, or in connection with, a
pipeline with which the service provider provides
reference services; and

(b) theefficient provision of pipeline services; and
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(c) theefficient use of the pipeline.
(4) Regard should be had to the capital base with respect to a
pipeline adopted—
(& inany previous—
(i) full access arrangement decision; or

(i) decision of arelevant Regulator under
section 2 of the Gas Code;

(b) intheRules.

(5) A reference tariff should allow for areturn commensurate
with the regulatory and commercial risksinvolved in
providing the reference service to which that tariff relates.

(6) Regard should be had to the economic costs and risks of
the potential for under and over investment by a service
provider in a pipeline with which the service provider
provides pipeline services.

(7) Regard should be had to the economic costs and risks of
the potential for under and over utilisation of a pipeline
with which a service provider provides pipeline services.

Division 3— MCE policy principles

25. M CE statements of policy principles

(1) Subject to this section, the MCE may issue a statement of
policy principlesin relation to any mattersthat are relevant
to the exercise and performance by the AEMC of its
functions and powers in—

(@ makingaRule; or
(b) conducting areview under section 83.

(2) Beforeissuing astatement of policy principles, the MCE
must be satisfied that the statement is consistent with the
national gas objective.
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S. 26

(3) Assoon as practicable after issuing a statement of policy
principles, the MCE must give a copy of the statement to
the AEMC.

(49) The AEMC must publish the statement in the South
Australian Government Gazette and on its website as soon
as practicable after it is given a copy of the statement.

Part 4 — Operation and effect of National Gas Rules

26. National Gas Rulesto have force of law
The National Gas Rules have the force of law in this
jurisdiction.
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Chapter 2 — Functions and power s of gas mar ket

regulatory entities

Part 1 — Functions and powers of the Australian

Energy Regulator

Divison 1 — General

27. Functions and powersof the AER

(1) The AER has the following functions and powers:

(@

(b)

(©)

(d)
()

(f)

(9)

to monitor compliance by persons with this Law,
the Regulations and the Rules, including
compliance with an applicable access
arrangement, an access determination and aring
fencing decision; and

to investigate breaches or possible breaches of
provisions of this Law, the Regulations or the
Rules, including offences against this Law; and

to institute and conduct proceedingsin relation to
breaches of provisions of this Law, the
Regulations or the Rules, including offences
against this Law; and

to institute and conduct appeals from decisionsin
proceedings referred to in paragraph (c); and

AER economic regulatory functions or powers;
and

to prepare and publish reports on the financial and
operational performance of service providersin
providing pipeline services by means of covered
pipelines; and

to approve compliance programs of service
providers relating to compliance by service
providers with this Law or the Rules; and
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(h) any other functions and powers conferred on it
under this Law or the Rules.

(2) The AER hasthe power to do all things necessary or
convenient to be done for or in connection with the
performance of its functions.

28. Manner in which AER must perform or exercise AER
economic regulatory functionsor powers

(1) The AER must, in performing or exercising an AER
economic regulatory function or power, perform or
exercise that function or power in amanner that will or is
likely to contribute to the achievement of the national gas
objective.

(2) Inaddition, the AER—

(8 must take into account the revenue and pricing
principles—

(i) when exercising adiscretion in approving
or making those parts of an access
arrangement relating to areference tariff;
or

(i)  when making an access determination
relating to arate or charge for a pipeline
service; and

(b) may take into account the revenue and pricing
principles when performing or exercising any
other AER economic regulatory function or
power, if the AER considersit appropriate to do
0.

(3) For the purposes of subsection (2)(a)(ii), areferenceto a
“reference service” in the revenue and pricing principles
must be read as areference to a“pipeline service’.

29. Delegations

Any delegation by the AER under section 44AAH of the
Trade Practices Act 1974 of the Commonwealth or by the
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ERA under section 29 of the Economic Regulation
Authority Act 2003 extends to, and has effect for the
purposes of, this Law, the Regulations and the Rules.

30. Confidentiality

(1) Section 44AAF of the Trade Practices Act 1974 of the
Commonwealth has effect for the purposes of this Law, the
Regulations and the Rules as if it formed part of this Law.

(2) Without limiting section 2A, that section also appliesto
section 44AAF as adopted by subsection (1) and, when the
adopted sectionisread asif areferenceinit to the AER
were areference to the ERA, it is further modified as
follows:

(8 delete subsection (3)(c) of the adopted section and
insert:

(c) theAustralian Energy Regulator established by
section 44AE of the Trade Practices Act 1974 of
the Commonwealth;

(b) delete subsection (6)(a)(i) of the adopted section
and insert:

(i) an ERA member, a person assisting the
ERA in the performance of its functions
or adelegate of the ERA;

Note—
See also Chapter 10 Part 2 Division 1.
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Division 2 — Search warrants

31. Definitions
In this Division—

authorised person means a person authorised under
section 32;

relevant provision means a provision of this Law, the
Regulations or the Rules.

32. Authorised person

(1) The AER may, in writing, authorise a person that the AER
considersis suitably qualified or trained to be an authorised
person for the purposes of this Division.

(2) Anauthorised person must comply with any direction of
the AER in exercising powers or functions as an authorised

person.
33. | dentity cards
(1) The AER must issue an identity card to an authorised
person.

(2) Theidentity card must contain the name, a recent
photograph and the signature of the authorised person.

(3 Anauthorised person must carry the identity card at all
times when exercising powers or performing functions as
an authorised person.

(4) Anauthorised person must produce his or her identity card
for inspection—

(8) beforeexercising a power as an authorised person;
or

(b) at any time during the exercise of a power asan
authorised person, if asked to do so.
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34. Return of identity cards

If aperson to whom an identity card has been issued ceases
to be an authorised person, the person must return the
identity card to the AER as soon as practicable.

Maximum penalty: $500

35. Sear ch warrant

(1) Anauthorised person may apply to a magistrate for the
issue of a search warrant in relation to a particular place if
the person—

(@ believes on reasonable grounds that—

(i) thereisor hasbeen or will be a breach of
arelevant provision; and

(i) thereisor may be athing or things of a
particular kind connected with that breach
on or in that place; or

(b) reasonably suspects that—

(i) there may have been abreach of a
relevant provision; and

(if) thereisor may be athing or things of a
particular kind connected with that breach
on or in that place.

(2) If amagistrate is satisfied by the evidence, on oath or by
affidavit, of an authorised person that there are reasonable
grounds for suspecting that there is, or may be within the
next 7 days, athing or things of a particular kind connected
with a breach or possible breach of arelevant provision on
or in aplace, the magistrate may issue a search warrant
authorising an authorised person named in the warrant—

(8 toenter the place specified in the warrant, with
such assistance and by the use of such force asis
necessary and reasonable;

(b) to search the place or any part of the place;
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(c) tosearchfor and seize athing named or described
in the warrant and which the person believes on
reasonabl e grounds to be connected with the
breach or possible breach of the relevant
provision;

(d) toinspect, examine or record an image of anything
in the place;

(e) totake extracts from, and make copies of, any
documents in the place;

(f) totakeinto the place such equipment and
materials as the person requires for exercising the
pOWers.

(3 A search warrant issued under this section must state—

(8 the purpose for which the searchis required and
the nature of the suspected breach of the relevant
provision; and

(b) any conditions to which the warrant is subject; and

(c) whether entry is authorised to be made at any time
of the day or night or during stated hours of the
day or night; and

(d) aday, not later than 7 days after the issue of the
warrant, on which the warrant ceases to have
effect.

(4) Except as provided by this Law, the rules to be observed
with respect to search warrants mentioned in any relevant
laws of thisjurisdiction extend and apply to warrants under
this section.

36. Announcement of entry and details of warrant to be given to
occupier or other person at premises

(1) Thissection appliesif the occupier or another person who
apparently represents the occupier is present at premises
when a search warrant is being executed.
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(2) The authorised person executing the warrant must—
(8 identify himself or herself to that person; and

(b) announce that he or sheis authorised by the
warrant to enter the place; and

(c) beforeusing force to enter, give the person an
opportunity to allow entry; and

(d) givethe person acopy of the warrant.

(3) Theauthorised person executing the warrant is not entitled
to exercise any powers under the warrant in relation to
premises if the authorised person does not comply with
subsection (2).

37. Immediate entry permitted in certain cases

An authorised person executing awarrant need not comply
with section 36 if he or she believes on reasonable grounds
that immediate entry to premisesis required to ensure—

(@) the safety of any person; or

(b) that the effective execution of the search warrant is
not frustrated.

38. Copiesof seized documents

(1) If an authorised person executing a warrant retains
possession of a document seized from apersonin
accordance with the warrant, the authorised person must
give that other person, within 21 days of the seizure, a copy
of the document certified as correct by the authorised
person executing the warrant.

(2) A copy of adocument certified under subsection (1) shall
be received in all courts and all tribunals as evidence of
equal validity to the original.

39. Retention and return of seized documents or things

(1) If anauthorised person executing a warrant seizes a
document or other thing in accordance with the warrant,
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the authorised person must if he or sheis not a person
employed by the AER, give the document or other thing
seized to the AER.

(2) The AER must take reasonable steps to return the
document or thing to the person from whom it was seized
if the reason for its seizure no longer exists.

(3) If the document or thing seized has not been returned
within 3 months after it was seized, the AER must take
reasonabl e steps to return it unless—

(@ proceedings for the purpose for which the
document or thing was retained have commenced
within that 3 month period and those proceedings
(including any appeal) have not been compl eted;
or

(b) amagistrate makes an order under section 40
extending the period during which the document
or thing may be retained.

40. Extension of period of retention of documentsor things
seized
(1) The AER may apply to a magistrate—

(@ within 3 months after a document or other thing
was seized in accordance with a warrant; or

(b) if an extension has been granted under this section,
before the end of the period of the extension,

for an extension of the period for which the AER may
retain the document or thing but so that the total period of
retention does not exceed 12 months.

(2) An application must be made before proceedings for the
purpose for which the document or thing was retained have
been commenced.

(3 A magistrate may order such an extension if he or sheis
satisfied that—

(@ itisintheinterests of justice; and
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(4)

©)

(b) thetotal period of retention does not exceed
12 months; and

(c) retention of the document or other thing is
necessary—

(i) for the purposes of an investigation into
whether a breach of arelevant provision
has occurred; or

(if) to enable evidence of a breach of a
relevant provision to be obtained for the
purposes of a proceeding under this Law.

If proceedings are commenced for the purpose for which
the document or thing was retained at any time before the
expiry of the period specified in an order under this
section, the document or thing may be retained until those
proceedings (including any appeal) have been completed
despite those proceedings being completed after the period
specified in the order.

At least 7 days prior to the hearing of an application under
this section by a magistrate, notice of the application must
be sent to the owner of the document or thing described in
the application.

Obstruction of personsauthorised to enter

A person must not, without reasonable excuse, obstruct or
hinder an authorised person in the exercise of a power
under a search warrant under this Division.

Maximum penalty:
(& inthecaseof anatural person—3$2 000;
(b) inthe case of abody corporate—$10 000.
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Division 3— General information gathering powers

42. Power to obtain information and documentsin relation to
per formance and exer cise of functionsand powers

(1) If the AER hasreason to believe that a person is capable of
providing information or producing a document that the
AER requires for the performance or exercise of a function
or power conferred on it under this Law or the Rules, the
AER may, by notice in writing, serve on that person a
notice (arelevant notice).

(2) A relevant notice may require the person to—

(8 providetothe AER, by writing signed by that
person or, in the case of abody corporate, by a
competent officer of the body corporate, within the
time and in the manner specified in the notice, any
information of the kind referred to in
subsection (1); or

(b) produceto the AER, or to a person specified in the
notice acting on its behalf, in accordance with the
notice, any documents of the kind referred toin
subsection (1).

(3 A person on whom arelevant notice is served must comply
with the relevant notice unless the person has a reasonable
EXCUSE.

Maximum penalty:
(@ inthecase of anatural person—3$2 000;
(b) inthe case of abody corporate—$10 000.

(4) A person must not, in purported compliance with arelevant
notice, provide information that the person knows isfalse
or misleading in amaterial particular.

Maximum penalty:
(& inthecaseof anatural person—3$2 000;
(b) inthe case of abody corporate—$10 000.
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(5) Itisareasonable excuse for the purposes of subsection (3)
if the person served the relevant notice is not capable of
complying with that notice.
(6) Itisareasonable excuse for anatural person to—

(a8 fail to provide information of the kind referred to
in subsection (1) to the AER; or

(b) fail to produce a document of the kind referred to
in subsection (1) to the AER, or to a person
specified in arelevant notice acting on behalf of
the AER,

if to do so might tend to incriminate the person, or make

the person liable to a criminal penalty, under alaw of this

jurisdiction or alaw of another participating jurisdiction.
(7) Itisnot areasonable excuse for a person to—

(a) fail to provide information of the kind referred to
in subsection (1) to the AER; or

(b) fail to produce a document of the kind referred to
in subsection (1) to the AER, or to a person
specified in arelevant notice acting on behalf of
the AER,

on the ground of any duty of confidence.
(8) Thissection does not require a person to—

(@ provideinformation that is the subject of legal
professional privilege; or

(b) produce a document the production of which
would disclose information that is the subject of
legal professional privilege.

(90 Thissection does not require a person to—

(@ provideinformation that would disclose the
contents of a document prepared for the purposes
of ameeting of the Cabinet or acommittee of the
Cabinet of the Commonwealth or of a State or a
Territory; or
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(b) produce adocument prepared for the purposes of a
meeting of the Cabinet or a committee of the
Cabinet of the Commonwealth or of a State or a
Territory; or

(c) provideinformation, or produce a document, that
would disclose the deliberations of the Cabinet or
a committee of the Cabinet of the Commonwealth
or of a State or a Territory.

(20) A personincurs, by complying with arelevant notice, no
liability for breach of contract, breach of confidence or any
other civil wrong.

Division 4 — Regulatory information notices and general
regulatory information orders

Subdivision 1 — Interpretation

43. Definitions
In this Division—
contributing service has the meaning given by section 44;
scheme pipeline service provider means—
(@ acovered pipeline service provider; or

(b) aservice provider who provides or intendsto
provide pipeline services by means of an
international pipeline to which aprice regulation
exemption applies;

related provider means a person who supplies a
contributing service to a scheme pipeline service provider.

44, Meaning of contributing service

(1) A contributing serviceisaservice that the AER, in
accordance with this section, decides is a service that
contributes in amaterial way to the provision of a pipeline
service by a scheme pipeline service provider.
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(2) Indeciding whether a serviceis a service that contributes
in amaterial way to the provision of a pipeline service by a
scheme pipeline service provider, the AER must have

regard to—

(8 thenature and kind of the service;

(b)  when the service was first supplied;

(c) thenature and extent of the contribution of the
service relative to—

(i) the pipeline service; and
(ii)  all other services supplied by the scheme
pipeline service provider;

(d) whether the service was previously supplied—

(i) by the scheme pipeline service provider;
or

(if) directly or indirectly by an associate of
the scheme pipeline service provider;

(e) whether the service, together with other services,
contributes in amaterial way to the provision of
pipeline services;

(f) any other matter specified under the Rules.

45, M eaning of general regulatory information order

A general regulatory information order is an order made by
the AER in accordance with this Division that requires
each scheme pipeline service provider of a specified class,
or each related provider of a specified class, to do either or
both of the following:

(@

(b)

provide to the AER the information specified in
the order;

prepare, maintain or keep information specified in
the notice in amanner and form specified in the
order.
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46. M eaning of regulatory infor mation notice

A regulatory information notice is a notice prepared and
served by the AER in accordance with this Division that
requires the scheme pipeline service provider, or arelated
provider, named in the notice to do either or both of the
following:

(@ provideto the AER the information specified in
the notice;

(b) prepare, maintain or keep information specified in
the notice in a manner and form specified in the
notice.

47. Division does not limit operation of information gathering
powersunder Division 3
This Division does not limit the operation of Division 3.
Subdivision 2 — Serving and making of regulatory information
instruments
48. Service and making of regulatory infor mation instrument

(1) Subject to thisDivision, the AER, if it considers it
reasonably necessary for the performance or exercise of its
functions or powers under this Law or the Rules, may—

(@ servearegulatory information notice on a scheme
pipeline service provider or arelated provider; or

(b) make agenera regulatory information order.

(2) Inconsidering whether it is reasonably necessary to serve a
regulatory information notice, or make a genera regulatory
information order, the AER must have regard to—

(8 the matter to be addressed by—

(i) theservice of the regulatory information
notice; or

(if)  the making of the genera regulatory
information order; and
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(b) thelikely costs that may be incurred by an

Note—

efficient scheme pipeline service provider or
efficient related provider in complying with the
notice or order.

The AER must also exercise its powers under this section
in amanner that will or islikely to contribute to the
achievement of the national gas objective: see section 28.

(3) A regulatory information notice must not be served, or a
general regulatory information order must not be made,
solely for the purpose of—

(@

(b)

(©)

(d)

()

investigating breaches or possible breaches of
provisions of this Law, the Regulations or the
Rules, including offences against this Law; or

instituting and conducting proceedingsin relation
to breaches of provisions of this Law, the
Regulations or the Rules, including offences
against this Law; or

instituting and conducting appeals from decisions
in proceedings referred to in paragraph (b); or
collecting information for the preparation of a
service provider performance report; or

any application for review of adecision of the
AER under Chapter 8 Part 5.

49, Additional mattersto be considered for related provider
regulatory information instruments

(1) Thissection appliesif the AER isintending to—

(@

(b)

serve aregulatory information notice on arelated
provider; or

make a general regulatory information order that
will apply to aclass of related providers.

(2) Inaddition to the matters set out in section 48(2), the AER,
in considering whether it is reasonably necessary to serve
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the regulatory information notice, or make the general
regulatory information order, must have regard to—

(@

(b)

(©)

(d)

()

whether the scheme pipeline service provider
being supplied a contributing service by the
related provider or related providers to which the
intended regulatory information instrument will

apply can—

(i) providethe information to be specified in
that instrument; or

(if) prepare, maintain or keep the information
to be specified in the particular manner
and form to be specified in that
instrument; and

the extent to which the related provider or related
providers to which the intended regul atory
information instrument will apply is, or are,
supplying a contributing service on a genuinely
competitive basis; and
the nature of any ownership or control between—
(i) the scheme pipeline service provider
being supplied a contributing service by a
related provider to which the intended
regulatory information instrument will
apply; and
(if) that related provider; and
the nature of any ownership or control as between
different related providers supplying the

contributing service to the scheme pipeline service
provider; and

any other matter the AER considers relevant.
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5l

(3) For the purposes of subsection (2)(b), in considering
whether a contributing service is being supplied on a
genuinely competitive basis, the AER may take into
account—

(@

(b)

whether there is effective competition in the
market for the supply of the contributing service;
and

whether the related provider supplies the
contributing service to a scheme pipeline service
provider under a contract, arrangement or
understanding entered into with that scheme
pipeline service provider following a competitive
process for the awarding of the right to enter into
that contract, arrangement or understanding
involving persons who were not associates of the
scheme pipeline service provider.

AER must consult before publishing a general regulatory
information order

The AER must, in accordance with the Rules, consult with
the public on the general regulatory information order it
intends to make before it makes that order.

Note—

See also section 65 about what the AER must and may do after
receiving submissions.

Publication requirementsfor general regulatory
information orders

(1) A generd regulatory information order made under
section 48(1)(b) must be published on the AER’ s website
as soon as practicable after it is made.

(2) Notice of the making of a general regulatory information
order must be published in a newspaper circulating
generally throughout Australia as soon as practicable after
itis made.
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52. Opportunity to be heard beforeregulatory information

noticeis served

(1) TheAER, before serving aregulatory information notice,
must—

(& notify, in writing, the scheme pipeline service
provider, or the related provider, on whom the
AER intends to serve the regulatory information
notice of itsintention to do so; and

(b) givethe scheme pipeline service provider, or the
related provider, a draft of the regulatory
information notice it intends to serve.

(2) If theregulatory information notice to be served isan
urgent notice, the AER must, in anotice under
subsection (1)—

(& identify the regulatory information notice to be
served as an urgent notice; and

(b) giveitsreasons, in writing, why the regulatory
information notice to be served is an urgent notice.

(3 A regulatory information notice is an urgent notice if—

(& under the notice the AER will require the scheme
pipeline service provider or related provider to
provide information to the AER; and

(b) that requirement has arisen because the AER
considersit must deal with or address a particular
matter or thing in order for it to make an AER
economic regulatory decision; and

(c) the AER considersthat, having regard to the time
within which it must make that AER economic
regulatory decision, the time within which the
AER requires the information is of the essence.

(4) A notice under subsection (1) must—

(& invite the scheme pipeline service provider, or the
related provider, to make written representations
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to the AER as to whether the AER should serve
the regulatory information notice on them; and

(b) specify the period within which the scheme
pipeline service provider, or the related provider,
may make the representations.

(5) The period that must be specified in accordance with
subsection (4) must be—

(8 inthe case of an urgent notice to be served—a
period of not less than 5 business days and not
more than 10 business days cal culated from the
date of the notice under subsection (1);

(b) inall other cases—a period of at least 20 business
days calculated from the date of the notice under
subsection (1).

(6) The AER must consider the written representations made
in accordance with a notice under subsection (1) before
making its decision in accordance with this Division to
serve the regulatory information notice.

Subdivision 3— Form and content of regulatory
information instruments
53. Form and content of regulatory information instrument
(1) A regulatory information instrument—
(8 must specify the information required to be—
(i) providedtothe AER;

(if) prepared, maintained or kept in the
particular manner and form specified in
the instrument; and

(b) may specify the manner and form in which the
information described in the instrument is required
to be—

(i) providedtothe AER;
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(if) prepared, maintained or kept; and

(c) must state the reasons of the AER for requiring the
information described in the instrument to be—

(i) providedtothe AER;

(if) prepared, maintained or kept in the
particular manner and form specified in
the instrument; and

(d) inthe case of an instrument requiring information
to be provided to the AER, must specify when the
information must be provided.

(2) Inthe case of aregulatory information notice, the notice
must name the scheme pipeline service provider or the
related provider to whom it applies.

(3) Inthe case of ageneral regulatory information order, the
order must specify the class of scheme pipeline service
provider, or related provider, to whom the order applies.

54. Further provision about the information that may be
described in aregulatory information instrument

Without limiting section 53(1)(a), the information that may
be required to be provided to the AER, or to be prepared,
maintained or kept, may include—

(& historic, current and forecast information
(including financia information);

(b) information that isor may be derived from other
information in the possession or control of the
scheme pipeline service provider or the related
provider to whom the instrument applies;

(c) information to enable the AER to verify whether
the scheme pipeline service provider to whom the
instrument appliesis or has been complying with
Chapter 4;
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(d)

information to enable the AER to verify
compliance with any requirements for the
allocation of costs between natural gas services
under—

(i) theRules; or
(i) an applicable access arrangement.

Further provision about manner in which information must
be provided to AER or kept

Without limiting section 53(1)(b), aregulatory information
instrument may specify the information specified in the
instrument—

(@

(b)

(©)

be provided to the AER, or prepared, maintained
or kept, on an annual basis or some other basis,
including on the occurrence of a specified event or
state of affairs;

be provided to the AER, or prepared, maintained
or kept, in accordance with specified Rules,

be provided to the AER, or prepared, maintained
or kept, in accordance with any document, code,
standard, rule, specification or method formulated,
issued, prescribed or published by the AER or any
person, authority or body whether—

(i) wholly or partially or as amended by the
instrument; or

(i) asformulated, issued, prescribed or
published at the time the instrument is
served or published or at any time before
the instrument is served or published; or

(iii) asamended from time to time;
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Example—

The AER may require a scheme
pipeline service provider to provide
information in aform and manner that
complies with relevant accounting
standards.

(d) beverified by way of statutory declaration by an
officer of the scheme pipeline service provider, or
of arelated provider, to whom the instrument
applies,

(e) beaudited—

(i) by aclassof person specified in the
instrument before it is provided to the
AER; and

(if) at the expense of the scheme pipeline
service provider or related provider to
whom the instrument applies.

Subdivision 4 — Compliance with regulatory
information instruments

56. Compliance with regulatory information noticethat is
served

On being served a regulatory information notice, a person
named in the notice must comply with the notice.

57. Compliance with general regulatory information order

(1) On publication of ageneral regulatory information order in
accordance with section 51(1), a person who is a member
of the class of person to which a general regulatory
information order applies must comply with the order.

(2) Subsection (1) does not apply to a person who has been
given an exemption under section 58.
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58. Exemptions from compliance with general regulatory
information order
(1) The AER may exempt aperson, or aclass of person, from
complying with section 57—
(& unconditionally or on specified conditions; or
(b) whoally or to the extent asis specified in the
exemption.
(2) Anexemption under this section must be in writing.
59. Assumptions wher e there is non-compliance with regulatory
information instrument
(1) Thissection appliesif—
(8 under aregulatory information instrument the
AER—
(i) requires a scheme pipeline service
provider to provide information to the
AER for the purpose of enabling the AER
to make an AER economic regulatory
decision relating to the scheme pipeline
service provider; or
(i) requiresarelated provider to provide
information to the AER that is relevant to
the making of an AER economic
regulatory decision relating to a scheme
pipeline service provider; and
(b) the scheme pipeline service provider or related
provider—
(i) does not provide the information to the
AER in accordance with the applicable
regulatory information instrument; or
(if) providesinformation that isinsufficient
(when compared to what was requested
under the applicable regulatory
information instrument).
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(2) Without limiting sections 56 and 57 and despite anything
to the contrary in this Law or the Rules, the AER—

(@ may make the AER economic regulatory decision
on the basis of the information the AER has at the
time it makes that decision; and

(b) inmaking that decision, may make reasonable
assumptions (including assumptions adverse to the
interests of the scheme pipeline service provider)
in respect of the matters the information required
under the regulatory information instrument would
have addressed had that information been provided
asrequired.

Subdivision 5— General

60. Providing to AER false and misleading infor mation

A person must not, in purported compliance with a
regulatory information instrument requiring the person to
provide information to the AER, provide information to the
AER that the person knows isfalse or misleadingin a
material particular.

Maximum penalty:
(& inthecaseof anatural person—3$2 000;
(b) inthe case of abody corporate—$10 000.

61. Person cannot rely on duty of confidenceto avoid
compliance with regulatory information instrument

(1) A person must not refuse to comply with aregulatory
information instrument on the ground of any duty of
confidence.

(2) A person incurs, by complying with aregulatory
information instrument, no liability for breach of contract,
breach of confidence or any other civil wrong.
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62. Legal professional privilege not affected

A regulatory information instrument, and sections 56 and
57, are not to be taken as requiring a person to—

(@ provideto the AER information that is the subject
of legal professional privilege; or

(b) produce adocument to the AER the production of
which would disclose information that isthe
subject of legal professional privilege.

63. Protection against self-incrimination

D

(2)

It isareasonable excuse for anatural person to whom
section 56 applies not to comply with aregulatory
information notice served on the person requiring the
person to provide information to the AER if to do so might
tend to incriminate the person, or make the person liable to
acriminal penalty, under alaw of thisjurisdiction or
another participating jurisdiction.

It isareasonable excuse for anatural person to whom
section 57 applies not to comply with a general regulatory
information order made requiring the person to provide
information to the AER if to do so might tend to
incriminate the person, or make the person liableto a
criminal penalty, under alaw of thisjurisdiction or another
participating jurisdiction.

Division 5— Service provider performancereports

64. Preparation of service provider performancereports

D

Subject to this section, the AER may prepare areport on
the financial performance or operational performance of 1
or more scheme pipeline service providersin providing
pipeline services by means of a scheme pipeline.
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Note—

The AER may only prepare a report under subsection (1)
if the preparation of the report will or islikely to
contribute to the achievement of the national gas
objective: see section 28.

(2) A report prepared under this section may—

(8 deal with thefinancial or operational performance
of the scheme pipeline service provider in relation
to—

(i) complying with pipeline service
standards; and

(if) standardsrelating to the provision of
pipeline services to users or end users;
and

(iii) the profitability of scheme pipeline
service providers in providing pipeline
services; and

(b) if the AER considersit appropriate, dea with the
performance of the scheme pipeline service
provider in relation to other matters or things if
that performanceis directly related to the
performance or exercise by the AER of an AER
economic regulatory function or power.

(3) A report prepared under this section may include—

(8 information provided to the AER by apersonin
compliance with aregulatory information
instrument; and

(b) inthe case of areport dealing with the financial
performance of 1 or more scheme pipeline service
providers, a comparison of the profitability of the
scheme pipeline service providers to which the
report relates from the provision of pipeline
services by them.
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(4) Before preparing areport under this section, the AER must,
in accordance with the Rules, consult with the persons or
bodies specified by the Rules.

(5) The AER may publish areport prepared under this section
on its website.

Division 6 — Miscellaneous matters

65. Consideration by the AER of submissions or comments
madeto it under thisLaw or the Rules

If, under this Law or the Rules, the AER publishes a notice
inviting submissionsin relation to the making of an AER
economic regulatory decision, the AER, in making the
decison—
(8 must consider every submission it receives within
the period specified in the notice; and

(b) may, but need not, consider a submission it
receives after the period specified in the notice
expires.

66. Use of information provided under a notice under Division 3
or aregulatory information instrument

The AER may use information provided to it by apersonin
compliance with a notice under section 42 or aregulatory
information instrument for any purpose connected with the
performance or exercise of afunction or power of the AER
under this Law or the Rules.

67. AER toinform certain persons of decisionsnot to investigate
breaches, institute proceedingsor serveinfringement notices

(1) Ifthe AER isgiveninformation by any person in relation
to abreach or a possible breach of this Law, the
Regulations or the Rules by a person but—

(@ decidesnot to investigate that breach or possible
breach; or
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(b) following an investigation, decides not to—

(i) ingtitute any proceedings under Chapter 8
in respect of that breach or possible
breach; or

(i) serveaninfringement noticein
accordance with Chapter 8 Part 7 in
respect of that breach or possible breach,

the AER must notify that person of that decisonin
writing.

(2) Thissection does not apply if the person gave the
information to the AER anonymously.

68. AER enforcement guidelines

(1) The AER may prepare guidelines about the matters it will
have regard to before—

(8 making an application under section 231; or
(b) serving an infringement notice under section 277.

(2) The AER must publish guidelines prepared under
subsection (1) on its website.

Part 1A — Functions and powers of WA ar bitrator

68A. Manner in which WA arbitrator must perform or exercise
certain functionsor powers

(1) TheWA arbitrator must, in performing or exercising a
function or power that relates to an access determination,
perform or exercise that function or power in a manner that
will or islikely to contribute to the achievement of the
national gas objective.

(2) Inaddition, the WA arbitrator—

(8 must take into account the revenue and pricing
principles when making an access determination
relating to arate or charge for a pipeline service;
and
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(b) may take into account the revenue and pricing
principles when performing or exercising any
other function or power that relates to an access
determination, if the WA arbitrator considers it
appropriate to do so.

(3) For the purposes of subsection (2)(a), areferenceto a
reference service in the revenue and pricing principles must
be read as areference to a pipeline service.

Part 2 — Functions and power s of the Australian Energy
Market Commission

Divison 1 — General

69. Functions and powers of the AEMC
(1) The AEMC hasthe following functions and powers:

(@ the Rule making functions and powers conferred
on it under this Law and the Regulations;

(b) the market development functions conferred on it
under this Law and the Rules;

(c) any other functions and powers conferred on it
under this Law and the Rules.

(2) The AEMC has power to do all things necessary or
convenient to be done for or in connection with the
performance of its functions.

70. Delegations

Any delegation by the AEMC under section 20 of the
Australian Energy Market Commission Establishment
Act 2004 of South Australia extendsto, and has effect for
the purposes of, this Law, the Regulations and the Rules.
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71. Confidentiality

Section 24 of the Australian Energy Market Commission
Establishment Act 2004 of South Australia has effect for
the purposes of this Law, the Regulations and the Rules as
if it formed part of this Law.

Note—
See also Chapter 10 Part 2 Division 2.

72. AEM C must have regard to national gas objective

In performing or exercising any function or power under
this Law, the Regulations or the Rules, the AEMC must
have regard to the national gas objective.

73. AEMC must haveregard to M CE statements of policy
principlesin relation to Rule making and reviews

The AEMC must have regard to any relevant MCE
statement of policy principles—

(& inmaking aRule; or
(b) inconducting areview under section 83.

Division 2 — Rule making functions and powers of the AEMC

74. Subject matter for National Gas Rules

(1) Subject to this Division, the AEMC, in accordance with
this Law and the Regulations, may make Rules, to be
known, collectively, asthe “National Gas Rules’, for or
with respect to—

(8 regulating—
(i) accessto pipeline services;
(if) the provision of pipeline services,
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(iii) the collection, use, disclosure, copying,

recording, management and publication of
information in relation to natural gas
services,

(b) any matter or thing contemplated by this Law, or
is necessary or expedient for the purposes of this
Law.

Note—
The procedure for the making of a Rule by the AEMC is
set out in Chapter 9 Part 3.
(2) Without limiting subsection (1), the AEMC, in accordance
with this Law and the Regulations, may make Rules for or
with respect to any matter or thing specified in Schedule 1
tothisLaw.
(3 Rules made by the AEMC in accordance with this Law and
the Regulations may—

(8 beof general or limited application;

(b) vary according to the persons, times, places or
circumstances to which they are expressed to
apply;

(c) confer functions or powers on, or leave any matter
or thing to be decided or determined by—

(i) the AER, the AEMC or the Bulletin
Board operator; or

(i) any panel or committee established by the
AEMC; or

(iii) any other body established, or person
appointed, in accordance with the Rules;

(d) confer rights or impose obligations on any person
or aclass of person (other than the AER or the
AEMC);
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(e) confer afunction on the AER, the AEMC or the
Bulletin Board operator to make or issue
guidelines, tests, standards, procedures or any
other document (however described) in
accordance with the Rules, including guidelines,
tests, standards, procedures or any other document
(however described) that |eave any matter or thing
to be determined by the AER, the AEMC or the
Bulletin Board operator;

(f) empower or require any person (other than a
person referred to in paragraph (€)) or body to
make or issue guidelines, tests, standards,
procedures or any other document (however
described) in accordance with the Rules,

(g) apply, adopt or incorporate wholly or partialy, or
as amended by the Rules, the provisions of any
standard, rule, specification, method or document
(however described) formulated, issued,
prescribed or published by any person, authority or
body whether—

(i) asformulated, issued, prescribed or
published at the time the Rules are made
or at any time before the Rules are made;
or

(i) asamended from time to time;

(h) confer apower of direction on the AER, the
AEMC or the Bulletin Board operator to require a
person conferred aright, or on whom an obligation
isimposed, under the Rules to comply with—

(i) aguideline, test, standard, procedure or
other document (however described)
referred to in paragraph (e) or (f); or

(i) astandard, rule, specification, method or
document (however described) referred to

in paragraph (g);
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(i)

()

(k)

()

(m)

(n)

(0)

if this section authorises or requires Rules that
regul ate any matter or thing, prohibit that matter or
thing or any aspect of that matter of thing;

provide for the review of, or aright of appeal
against, a decision or determination made under
the Rules and for that purpose, confer jurisdiction
on the Court;

require aform prescribed by or under the Rules, or
information or documents included in, attached to
or given with the form, to be verified by statutory
declaration;

in a specified case or class of case, exempt a
person or body performing or exercising a
function or power, or conferred aright, or on
whom an obligation isimposed, under the Rules or
aclass of any such person or body from
complying with a provision, or a part of a
provision, of the Rules;

provide for the modification or variation of a
provision of the Rules (with or without
substitution of a provision of the Rules or a part of
aprovision of the Rules) asit appliesto a person
or body performing or exercising afunction or
power, or conferred aright, or on whom an
obligation isimposed, under the Rules or a class of
any such person or body;

confer an immunity on, or limit the liability of,
any person or body performing or exercising a
function or power, or conferred aright, or on
whom an obligation isimposed under the Rules;

contain provisions of a savings or transitional
nature consequent on the amendment or revocation
of aRule.

page 110

No. 16 of 2009 As at 01 Sep 2009

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Western Australian National Gas Access Law text Note
Functions and powers of gas market regulatory entities Chapter 2
Functions and powers of the Australian Energy Market Part 2

Commission
S. 75

75. Rulesrelatingto MCE or Ministers of participating
jurisdictionsrequire M CE consent

The AEMC must not, without the consent of the MCE,
make a Rule that confers aright or function, or imposes an
obligation, on the MCE or aMinister of a participating
jurisdiction.

Note—

The term function is defined in clause 10 of Schedule 2 to this Law
to include “duty”.

76. AEMC must not make Rulesthat create criminal offences or
impose civil penaltiesfor breaches

The AEMC must not make a Rule that—

(@) createsan offence for a breach of a provision of
the Rules; or

(b) providesfor acriminal penalty or civil penalty for
abreach of a provision of the Rules.

77. Documents etc applied, adopted and incor porated by Rules
to be publicly available

(1) The AEMC must make publicly available—

(& every standard, rule, specification, method or
document (however described) formulated, issued,
prescribed or published by any person, authority or
body that is applied, adopted or incorporated by a
Rule; and

(b) if astandard, rule, specification, method or
document (however described) formulated, issued,
prescribed or published by any person, authority or
body is applied, adopted or incorporated by a Rule
as amended from time to time—any amendment to
that standard, rule, specification, method or
document.
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(2) For the purposes of subsection (1), the AEMC makes a
standard, rule, specification, method or document (however
described) formulated, issued, prescribed or published by
any person, authority or body applied, adopted or
incorporated by any Rule publicly available if the
AEMC—

(@

(b)

publishes the standard, rule, specification, method
or document on the AEMC'’ swebsite; or

specifies a place from which the standard, rule,
specification, method or document may be
obtained or purchased (as the case requires).

Divison 3— Committees, panels and working groups of the AEMC

78. Establishment of committees, panels and working groups
The AEMC may establish committees, panels and working
groups to—

(8 provide advice on specified aspects of the
AEMC' sfunctions; or
(b) undertake any other activity in relation to the
AEMC' sfunctions asis specified by the AEMC.
Division 4 — M CE directed reviews
79. MCE directions
(1) TheMCE may give awritten direction to the AEMC that
the AEMC conduct areview into—
(@ any matter relating to a market for gas (including
services provided in a market for gas); or
(b) any matter relating to accessto pipelinesor to
pipeline services provided by means of pipelines;
or
(c) theoperation and effectiveness of the Rules; or
(d) any matter relating to the Rules; or
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(e) theeffectiveness of competition in amarket for
gas for the purpose of giving advice about whether
to retain, remove or reintroduce price controls on
prices for retail gas services.

(2) A direction given to the AEMC under this section is
binding on the AEMC and must be complied with despite
anything to the contrary in the Rules.

(3) A direction given under this section must be published in
the South Australian Government Gazette.

(49) The AEMC must cause adirection given under this section
to be published on its website.

80. Termsof reference

(1) Theterms of reference of a MCE directed review will be as
specified in the direction given by the MCE.

Example—

The terms of reference may require a MCE directed
review to be conducted—
(8 about aspecific matter within a specified time;
or

(b)  whenever a specified event occurs; or

(c) onanannual basis.

(2) Without limiting subsection (1), the MCE may in its
direction to the AEMC do 1 or more of the following:

(@ requirethe AEMC to give areport on aMCE
directed review to the MCE within a specified
period;

(b) require the AEMC to make the report on aMCE
directed review publicly available or available to
specified persons or bodies,

(c) requirethe AEMC to make a draft report publicly
available or available to specified persons or
bodies during a MCE directed review;
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(d) requirethe AEMC to consider specified mattersin
the conduct of a MCE directed review;

(e) requirethe AEMC to have specified objectivesin
the conduct of a MCE directed review which need
not be limited by the national gas objective;

(f) requirethe AEMC to assess a particular matter in
relation to services provided in amarket for gas
against specified criteria or a specified
methodol ogy;

(g) requirethe AEMC—

(i) toassessa particular matter in relation to
services provided in a market for gas; and

(if) to develop appropriate and relevant
criteria, or an appropriate and relevant
methodol ogy, for the purpose of the
required assessment;

(h) givethe AEMC other specific directionsin respect
of the conduct of a MCE directed review.
81. Notice of MCE directed review

(1) The AEMC must publish notice of a MCE directed review
on its website and in a newspaper circulating generally
throughout Australia.

(20 The AEMC must publish afurther such notice if aterm of
reference or arequirement or direction relating to the MCE
directed review is varied.

82. Conduct of MCE directed review

Subject to any requirement or direction of the MCE, a
MCE directed review—

(& may be conducted in such manner asthe AEMC
considers appropriate; and

(b) may (but need not) involve public hearings.
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Division 5— Other reviews

83. Rulereviewsby the AEMC
(1) The AEMC may conduct areview into—
(& the operation and effectiveness of the Rules; or
(b) any matter relating to the Rules.
(2) A review—

(@ may be conducted in such manner asthe AEMC
considers appropriate; and

(b) may (but need not) involve public hearings.
(3) During the course of areview, the AEMC may—

(8 consult with any person or body that it considers
appropriate;

(b) establish working groupsto assist it in relation to
any aspect, or any matter or thing that isthe
subject of, the review;

(c) commission reports by other persons on its behalf
on any aspect, or matter or thing that is the subject
of, the review;

(d) publish discussion papers or draft reports.
(4) At the completion of areview, the AEMC must—
(& giveacopy of the report to the MCE; and

(b) publish areport or aversion of areport from
which confidential information has been omitted
in accordance with section 331.
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Division 6 — Miscellaneous matters

84. AEMC must publish and make available up to date versions
of Rules

The AEMC must, at all times—

(& maintain, on itswebsite, acopy of the National
Gas Rules, asin force from timeto time; and

(b) make copies of the National Gas Rules, asin force
from time to time, available to the public for
inspection at its offices during business hours.

85. Fees

(1) The AEMC may charge afee specified, or afee calculated
in accordance with aformula or methodology specified, in
the Regulations for services provided by it in performing or
exercising any of its functions or powers under this Law,
the Regulations or the Rules.

(2) Thefee must not be such as to amount to taxation.

86. I mmunity from personal liability of AEM C officials

(1) No personal liability attachesto an AEMC official for an
act or omission in good faith in the performance or
exercise, or purported performance or exercise of a
function or power under this Law, the Regulations or the
Rules.

(2) A liability that would, but for subsection (1), lie against an
AEMC official liesinstead against the AEMC.

(3 Inthissection—
AEMC official means—
(& amember of the AEMC;
(b) thechief executive of the AEMC;
(c) amember of staff appointed by the AEMC.
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Part 3 — Functions and powersof Ministers of
participating jurisdictions

87. Functions and powers of Minister of thisparticipating
jurisdiction under thisLaw

(1) The Minister of this participating jurisdiction has the
functions and powers conferred on him or her under this
Law, the Regulations or the Rules.

(2) The Minister of this participating jurisdiction has power to
do al things necessary or convenient to be done for or in
connection with the performance of his or her functions.

(3) Inthissection—

Minister of this participating jurisdiction meansthe
Minister that administers the Act of thisjurisdiction that
appliesthis Law as alaw of thisjurisdiction.

88. Functions and powers of Commonwealth Minister under
thisLaw

(1) The Commonwealth Minister has the functions and powers
conferred on him or her under this Law, the Regulations or
the Rules.

(2) The Commonwealth Minister has power to do all things
necessary or convenient to be done for or in connection
with the performance of his or her functions.

Part 4 — Functions and powersof the NCC

89. Functions and powers of NCC under thisLaw

(1) The NCC hasthe functions and powers conferred on it
under this Law, the Regulations or the Rules.

(2) The NCC has power to do al things necessary or
convenient to be done for or in connection with the
performance of its functions.
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90.

Confidentiality

D

(2)

3)

(4)

()

(6)

The NCC must take all reasonable measures to protect
from unauthorised use or disclosure information given to it
in confidence in, or in connection with, the performance of
its functions or the exercise of its powers under this Law,
the Regulations or the Rules.

For the purposes of subsection (1), the disclosure of
information as required or permitted by this Law, alaw of
the Commonwealth, a State or Territory is taken to be
authorised use and disclosure of the information.

Disclosing information to 1 of the following is authorised
use and disclosure of the information:

(& theACCC;

(b) theAER;

(c) theERA,

(d) the AEMC;

(e) any staff or consultant assisting a body mentioned
in paragraph (a) to (d) in performing its functions
or exercising its powers;

(f) any other person or body prescribed by the
Regulations for the purpose of this paragraph.

A person or body to whom information is disclosed under
subsection (3) may use the information for any purpose
connected with the performance of the functions, or the
exercise of the powers, of the person or body.

The NCC may impose conditions to be complied within
relation to information disclosed under subsection (3).

For the purposes of subsection (1), the use or disclosure of
information by a person for the purposes of performing the
person’s functions, or exercising the person’s powers, as—

(& aCouncillor or aperson referred to in section 29M
of the Trade Practices Act 1974 of the
Commonwealth; or
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(b) aperson who isauthorised to perform or exercise
afunction or power of, or on behalf of, the NCC,

is taken to be authorised use and disclosure of the
information.

(7) Regulations made for the purposes of this section may
specify uses of information and disclosures of information
that are authorised uses and authorised disclosures for the
purposes of this section.

(8 Nothing in any of the above subsections limits—
(@ anything elsein any of those subsections; or

(b) what may otherwise constitute, for the purposes of
subsection (1), authorised use or disclosure of
information.

(9 Inthissection—

Councillor hasthe same meaning as in the Trade Practices
Act 1974 of the Commonwealth.

Note—
See also Chapter 10 Part 2 Division 2.

Part 5— Functions and powersof Tribunal

91. Functions and powersof Tribunal under thisLaw

(1) The Tribunal has the functions and powers conferred on it
under Chapter 8 Part 5 and any Regulations made for the
purposes of that Division.

(2) The Tribunal has power to do all things necessary or
convenient to be done for or in connection with the
performance of its functions.
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Chapter 3— Coverage and classification of pipelines

Part 1 — Coverage of pipelines
Division 1 — Coverage deter minations

92. Application for recommendation that a pipeline bbe a
covered pipeline
(1) Any person may apply for a determination that a pipeline
be a covered pipeline (a coverage determination).

(2) An application for a coverage determination—

(@ isto bemadetothe NCC in accordance with the
Rules; and

(b) must contain the information required by the
Rules; and

(c) must be accompanied by the fee prescribed by the
Regulations (if any).

93. Application to be dealt with in accordance with the Rules

Subject to section 94, on receiving an application under
section 92 the NCC must deal with it in accordance with
the Rules.

94, NCC may defer consideration of application in certain
cases

(1) Thissection appliesif an application under section 92 is
made in relation to a proposed pipeline after—

(8 an application has been made to the AER under
the Rules for the approval, by the AER, of the
tender process for the construction and operation
of the proposed pipeline as a competitive tender
process, or
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(b) atender approval decision has been made in
respect of the tender process for the construction
and operation of the proposed pipeline.

(2) The NCC may defer consideration of whether to make a
recommendation in respect of the application until—

(8 theapplication for the approval, by the AER, of
the tender process for the construction and
operation of the proposed pipeline as a
competitive tender process has been rejected by
the AER under the Rules; or

(b) thetender approval decision—
(i) hasbeen revoked under the Rules; or
(i) haslapsed as provided under the Rules.

95. NCC coverage recommendation

(1) Subject to sections 94 and 96, the NCC must recommend
to the relevant Minister that the pipeline the subject of the
application—

(@ beacovered pipeline; or
(b) not be acovered pipeline.
Note—
See also Chapter 3 Part 2 Division 1 Subdivision 1.

(2) A recommendation under this section must—

(@ bemadein accordance with this Law and the
Rules; and

(b) be made within the time specified by the Rules;
and

(c) contain the information required by the Rules; and
(d) be given to the persons specified by the Rules; and

(e) bemade publicly available in accordance with the
Rules.
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(3 A recommendation under this section may recommend an
outcome different from the outcome sought in the
application under section 92.

Example—

An applicant may apply for a determination that the whole
of a pipeline be a covered pipeline. The NCC may
recommend that only a part of the pipeline the subject of
the application be covered or may recommend that the
pipeline not be covered.

(4) A recommendation under this section must be delivered to
the relevant Minister without delay.

96. NCC must not make coverage recommendation if tender
approval decision becomesirrevocable

Despite anything to the contrary in this Division, the
NCC—

(& must not make a recommendation under section 95
if the pipeline is the subject of atender approval
decision that—

(i) hasnot lapsed as provided under the
Rules; or

(if) isnot revoked under the Rules; and
(b) must, for the purposes of paragraph (@), treat the
application as having never been made.

97. Principles governing the making of a coverage
recommendation

(1) Inmaking a coverage recommendation, the NCC—

(& must give effect to the pipeline coverage criteria;
and

(b) indeciding whether or not the pipeline coverage
criteria are satisfied must have regard to the
national gas objective.
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(2) TheNCC gives effect to the pipeline coverage criteriaas
follows:

(a8 iftheNCCissatisfied that all the pipeline
coverage criteria are satisfied in relation to the
pi peline—the recommendation must be in favour
of the pipeline being a covered pipeling;

(b) if the NCCisnot satisfied that al the pipeline
coverage criteria are satisfied in relation to the
pipeline—the recommendation must be against the
pipeline being a covered pipeline.

98. Initial classification decision to be made as part of
recommendation

(1) TheNCC must, as part of a coverage recommendation,
classify the pipeline the subject of an application under
section 92 as atransmission pipeline or a distribution
pipeline (an initial classification decision). In doing so, the
NCC must apply the pipeline classification criterion.

(2) TheNCC must as part of aninitial classification
decision—
(a) if it classifies the pipeline the subject of the
application as atransmission pipeline—determine

whether the transmission pipelineis also a cross
boundary transmission pipeline;

(b) if it classifies the pipeline the subject of the
application as a distribution pipeline—determine
whether the distribution pipeline is also across
boundary distribution pipeline.

(3 The NCC must also determine, as part of aninitial
classification decision, the participating jurisdiction with
which the pipeline the subject of the application under
section 92 is most closely connected if the NCC determines
the pipelineis also a cross boundary distribution pipeline.
In doing so, the NCC must apply the pipeline classification
criterion.
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99. Relevant Minister’s deter mination on application

D

(2)

3

(4)

(5)

(6)

(")

On receiving a coverage recommendation, the relevant
Minister must decide whether to make a coverage
determination in respect of the pipeline to which the
recommendation relates.

The relevant Minister must use his or her best endeavours
to make the decision within 20 business days after
receiving the coverage recommendation.

If the relevant Minister is unable to make the decision
within the period specified under subsection (2), he or she
must make the decision as soon as reasonably practicable
after the end of the specified period.

The relevant Minister, for the purpose of making the
decision, may request submissions or commentsin relation
to an application under section 92.

A coverage determination or a decision not to make a
coverage determination must—

(@ bemadein accordance with this Law and the
Rules; and

(b) contain the information required by the Rules; and
(c) begiven to the persons specified by the Rules; and

(d) be made publicly available in accordance with the
Rules.

In the case of a coverage determination, the determination
must specify the date the determination takes effect.

A coverage determination may have an outcome different
to the outcome—

(& sought in the application under section 92; or
(b) of the coverage recommendation.
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Example—

An applicant may apply for a determination that the whole
of a pipeline be a covered pipeline. The NCC may
recommend that only a part of the pipeline the subject of
the application be covered. The relevant Minister may
determine that different parts of the pipeline to those
recommended by the NCC be covered.

100. Principles gover ning the making of a coverage
determination or decision not to do so

(1) Indeciding whether to make a coverage determination
under this Division, the relevant Minister—

(8 must give effect to the pipeline coverage criteria;
and

(b) indeciding whether or not the pipeline coverage
criteria are satisfied in relation to the pipeline—

(i) must have regard to the nationa gas
objective; and

(i)  must have regard to the coverage
recommendation; and

(iif) must take into account any submissions or
comments he or she receives on arequest
under section 99(4); and

(iv) may take into account any relevant
submissions and comments made to the
NCC by the public under the Rulesin
relation to the application.

(2) Therelevant Minister gives effect to the pipeline coverage
criteriaasfollows:

(@ if therelevant Minister is satisfied that all the
pipeline coverage criteria are satisfied in relation
to the pipeline—the Minister must make a
coverage determination;
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(b) if therelevant Minister is not satisfied that all the
pipeline coverage criteria are satisfied in relation
to the pipeline—the Minister must not make a
coverage determination.
101. Operation and effect of cover age deter mination

The pipeline the subject of a coverage determination
becomes a covered pipeline—

(@ when the coverage determination takes effect; and
(b) continuesto be a covered pipeline while the
coverage determination remains in effect.
Division 2 — Cover age revocation deter minations
102. Application for a determination that a pipeline no longer be
a covered pipeline

(1) Any person may apply for adetermination that a covered
pipeline no longer be a covered pipeline (a coverage
revocation determination).

(2) Anapplication for a coverage revocation determination—

(@ isto bemadetothe NCC in accordance with the
Rules; and

(b) must contain the information required by the
Rules, and

(c) must be accompanied by the fee prescribed by the
Regulations (if any).
103. Application to be dealt with in accordance with the Rules

On receiving an application under section 102, the NCC
must deal with it in accordance with the Rules.
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104. NCC coverage revocation recommendation

(1) The NCC must make arecommendation to the relevant
Minister as to whether the covered pipeline the subject of
the application should continue to be a covered pipeline.

Note—
See also section 119.
(2) A recommendation under this section must—

(@ bemadein accordance with this Law and the
Rules; and

(b) be made within the time specified by the Rules;
and

(c) contain the information required by the Rules; and
(d) be given to the persons specified by the Rules; and

(e) bemade publicly available in accordance with the
Rules.

(3) A recommendation under this section may recommend an
outcome different from the outcome sought in the
application under section 102.

Example—

A service provider may apply for a determination that
revokes the coverage of the covered pipeline by means of
which the provider provides pipeline services. The NCC
may recommend that the coverage of the covered pipeline
be only partly revoked or not be revoked.

(4) A recommendation under this section must be delivered to
the relevant Minister without delay.
105. Principles gover ning the making of a coverage revocation
recommendation

(1) Inmaking a coverage revocation recommendation, the
NCC—

(8 must give effect to the pipeline coverage criteria;
and
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(2)

(b) indeciding whether or not the pipeline coverage
criteria are satisfied must have regard to the
national gas objective.

The NCC gives effect to the pipeline coverage criteria as
follows:

(8 if theNCC issatisfied that all the pipeline
coverage criteria are satisfied in relation to the
pi peline—the recommendation must be in favour
of the pipeline continuing to be a covered pipelineg;

(b) if the NCC isnot satisfied that all the pipeline
coverage criteria are satisfied in relation to the
pipeline—the recommendation must be in favour
of the pipeline no longer being a covered pipeline.

106. Relevant Minister’s deter mination on application

D

(2)

3)

(4)

()

On receiving a coverage revocation recommendation, the
relevant Minister must decide whether to make a coverage
revocation determination in respect of the pipeline to which
the recommendation rel ates.

The relevant Minister must use his or her best endeavours
to make the decision within 20 business days after
receiving the coverage revocation recommendation.

If the relevant Minister is unable to make the decision
within the period specified under subsection (2), he or she
must make the decision as soon as reasonably practicable
after the end of the specified period.

The relevant Minister, for the purpose of making the
decision, may request submissions or commentsin relation
to an application under section 102.

A coverage revocation determination or a decision not to
make a coverage revocation determination must—

(8 bemadein accordance with this Law and the
Rules, and

(b) contain the information required by the Rules; and

page 128

No. 16 of 2009 As at 01 Sep 2009

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Western Australian National Gas Access Law text Note
Coverage and classification of pipelines Chapter 3
Coverage of pipelines Part 1

s. 107

(c) begiven to the persons specified by the Rules; and

(d) be made publicly available in accordance with the
Rules.

(6) Inthe case of a coverage revocation determination, the
determination must specify the date the determination takes
effect.

(7) A coverage revocation determination may have an outcome
different to the outcome—

(& sought in the application under section 102; or
(b) of the coverage revocation recommendation.

Example—

A service provider may apply for a determination that
revokes the coverage of the covered pipeline by means of
which the provider provides pipeline services. The NCC
may recommend that the coverage of the covered pipeline
be only partly revoked. The relevant Minister may make a
determination that revokes coverage of different parts of
the covered pipeline to those partsin relation to which the
NCC recommended coverage be revoked.

107. Principles governing the making of a coverage revocation
determination or decision not to do so

(1) Indeciding whether to make a coverage revocation
determination under this Division, the relevant Minister—

(8 must give effect to the pipeline coverage criteria;
and

(b) indeciding whether or not the pipeline coverage
criteriaare satisfied in relation to the pipeline—

(i) must have regard to the nationa gas
objective; and

(i)  must have regard to the coverage
revocation recommendation; and
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(iif)  must take into account any submissions or
comments he or she receives on arequest
under section 106(4); and

(iv) may take into account any relevant
submissions and comments made to the
NCC by the public under the Rulesin
relation to the application.

(2) Therelevant Minister gives effect to the pipeline coverage
criteriaasfollows:

(@ if therelevant Minister is satisfied that all the
pipeline coverage criteria are satisfied in relation
to the pipeline—the Minister must not make a
coverage revocation determination;

(b) if therelevant Minister is not satisfied that all the
pipeline coverage criteria are satisfied in relation
to the pipeline—the Minister must make a
coverage revocation determination.
108. Operation and effect of coverage revocation deter mination

The pipeline the subject of a coverage revocation
determination ceases to be a covered pipeline when the
coverage revocation determination takes effect.

Part 2 — Light regulation of covered pipeline services
Division 1 — Making of light regulation deter minations
Subdivision 1 — Decisions when pipelineisnot a covered pipeline

1009. Application of Subdivision
This Subdivision applies if—

(@ an application has been made under section 92 for
a coverage determination; and

(b) the pipeline the subject of the application is not a
designated pipeline.
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110. NCC’sdecision on light regulation of pipeline services

(1) The NCC must decide whether to make a determination
that the pipeline services provided or to be provided by
means of the pipeline are light regulation services (alight
regulation determination).

(2) The NCC must make its decision under subsection (1)—

(@) atthe sametime asit makesthe coverage
recommendation; and

(b) within the time it must make the coverage
recommendation.

(3 A light regulation determination or a decision not to make
alight regulation determination must—

(8 bemadein accordance with this Law and the
Rules, and

Note—
For example, see section 122.
(b) be attached to the coverage recommendation; and
(c) contain the information required by the Rules.
Note—

If the NCC makes a light regulation determination, and the relevant
Minister makes the coverage determination, the service provider
may submit alimited access arrangement in respect of the light
regulation servicesto the AER for approval: see section 116.

Subdivision 2 — Decisions when pipelineisa covered pipeline

111. Application of Subdivision

This Subdivision applies if a service provider provides
pipelines services—

(@ by meansof acovered pipelinethat isnot a
designated pipeline; and

As at 01 Sep 2009 No. 16 of 2009 page 131
Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Note Western Australian National Gas Access Law text
Chapter 3 Coverage and classification of pipelines

Part 2 Light regulation of covered pipeline services

s. 112

(b) to which an applicable access arrangement
approved or made under afull access arrangement
decision applies.

112. Application

(1) A serviceprovider may apply to the NCC for a
determination that pipeline services provided by the service
provider by means of a covered pipeline be light regulation
services (alight regulation determination).

(2) An application must—
(@ beinaccordance with the Rules; and
(b) contain the information required by the Rules.
(3 An application may only be made in respect of al of the
pipeline services provided by means of the covered
pipeline.

113. Application to be dealt with in accordance with the Rules
On receiving an application under section 112, the NCC
must deal with it in accordance with the Rules.

114. NCC’sdecision on light regulation of pipeline services

(1) The NCC must decide whether to make a light regulation
determination within—

(& 4 months after receiving an application under
section 112; or

(b) if the Rules specify alater period, that period.

(2) A light regulation determination or a decision not to make
alight regulation determination must—

(@ bemadein accordance with this Law and the
Rules; and

Note—
For example, see section 122.

(b) contain the information required by the Rules; and
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(c) begiven to the persons specified by the Rules; and

(d) be made publicly available in accordance with the
Rules.

Note—

If the NCC makes a light regulation determination, the service
provider may submit alimited access arrangement in respect of the
light regulation servicesto the AER for approval: see section 116.

Subdivision 3— Operation and effect of light
regulation deter minations

115. When light regulation deter minations take effect

(1) A light regulation determination takes effect—

(8 inthecase of alight regulation determination
made under Subdivision 1—on the day the
relevant coverage determination takes effect;

(b) inthecase of alight regulation determination
made under Subdivision 2—60 business days after
the light regulation determination is made.

(2) A light regulation determination continues in operation
until—

(@ itisrevoked by operation of section 117(5); or

(b) adecision under section 119(2) or 120 takes
effect; or

(c) itisrevoked by operation of section 123(2); or
(d) itisrevoked by operation of section 124.
116. Submission of limited access arrangement for light
regulation services

(1) A serviceprovider may, in respect of light regulation
services the service provider provides or intends to
provide, submit alimited access arrangement to the AER
for approval by the AER under the Rules.
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(2) If the service provider chooses to submit alimited access
arrangement in accordance with subsection (1), the limited
access arrangement must—

(8 besubmitted in accordance with the Rules; and
(b) contain the information required by the Rules.

(3) A service provider must submit to the AER, for approval
by the AER under the Rules, revisions to an applicable
access arrangement that is alimited access arrangement
and that applies to the light regulation services the provider
provides—

(& inaccordance with the Rules; and
(b) within the period specified by the Rules.

Division 2 — Revocation of light regulation deter minations
Subdivision 1 — On advice from service providers
117. Advice by service provider that light regulation services

should ceaseto belight regulation services

(1) A service provider may advise the NCC that it wishes that
the pipeline servicesit provides cease to be light regulation
services.

(2) An advice under subsection (1) must be in writing.

(3) Onreceiving an advice under subsection (1), the NCC
must, without delay, publish notice of receipt of that
advice—

(& onitswebsite; and
(b) inanewspaper circulating generally throughout
Australia.

(4) On publication of anotice under subsection (3) the service
provider must comply with section 132.

(5) Thelight regulation determination applying to the pipeline
servicesis, by force of this section, revoked on the same
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day that an access arrangement that applies to the pipeline
services provided by that service provider is, asthe case
requires, approved or made under a full access arrangement
decision.

(6) Ontherevocation of the light regulation determination the

pipeline services to which the light regulation
determination applied cease to be light regulation services.

Subdivision 2 — On application by personsother than
service providers

118. Application (other than by service provider) for revocation
of light regulation deter minations

(1) A person (other than the service provider who provides
light regulation services) may apply to the NCC for the
revocation of alight regulation determination relating to
those services.

(2) An application under subsection (1) must—
(@ beinaccordance with the Rules; and
(b) contain the information required by the Rules.

119. Decisions on applications made around time of applications
for coverage revocation deter minations

(1) Thissection appliesif an application is made under
section 118 and—

(8 thereisan application for a coverage revocation
determination under section 102 under
consideration—

(i) inrespect of the covered pipeline by
means of which the light regulation
services the subject of the application
under section 118 are provided; and

(i)  inrespect of which the NCC has not made
a coverage revocation recommendation;
or
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(b) anapplication for a coverage revocation
determination is made under section 102 in respect
of the covered pipeline by means of which the
light regulation services the subject of the
application under section 118 are provided—
(i) after the application under section 118;
but
(i) beforethe NCC makesitsdecisionin
respect of the application under
section 118.

(2) Degspite anything to the contrary in this Part, the NCC must
make its decision in respect of the application under this
section.

(3) Onreceiving the application under section 118, the NCC
must decide whether to revoke the light regulation
determination.

(4) The NCC must make its decision under subsection (3)—

(8 at the sametime asit makes the coverage
revocation recommendation; and

(b)  within the time it must make the coverage
revocation recommendation.

(5) A decision under subsection (3) must—

(@ bemadein accordance with this Law and the
Rules; and
Note—

For example, see section 122.

(b) be attached to the coverage revocation
recommendation; and

(c) contain the information required by the Rules.
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120. NCC decision on application where no application for a
cover age revocation recommendation

(1) Thissection appliesif—
(@ anapplication is made under section 118; and

(b) no application for a coverage revocation
determination in respect of the covered pipeline
(by means of which the light regulation services
the subject of the application under section 118)
are provided is made before the NCC makes its
decision in respect of the application under
section 118.

(2) Subject to this section, on receiving an application under
section 118 the NCC must deal with it in accordance with
the Rules.

(3) TheNCC must decide whether to revoke alight regulation
determination within—

(& 4 months after receiving an application under
section 118; or

(b) if the Rules specify alater period, that period.
(4) A decision under this section must—

(@ bemadein accordance with this Law and the
Rules; and

Note—

For example, see section 122.
(b) contain the information required by the Rules; and
(c) begiven to the persons specified by the Rules; and
(d) be made publicly available in accordance with the
Rules.
121. Operation and effect of decision of NCC under thisDivision

(1) Subject to section 124, on the making of a decision under
section 119(2) or 120 revoking alight regulation

As at 01 Sep 2009 No. 16 of 2009 page 137
Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Note

Chapter 3

Part 2
s. 122

Western Australian National Gas Access Law text
Coverage and classification of pipelines
Light regulation of covered pipeline services

2

3

determination, the service provider must comply with
section 132.

However, the decision under section 119(2) or 120
revoking a light regulation determination does not take
effect until an access arrangement that appliesto the
pipeline services provided by that service provider is
approved or made under afull access arrangement
decision.

The effect of adecision under section 119(2) or 120
revoking a light regulation determination is that the
pipeline services to which the light regulation
determination applied cease to be light regulation services.

Division 3 — Principles governing light regulation deter minations

122.

Principles gover ning the making or revoking of light
regulation deter minations

D

In deciding whether to make alight regulation
determination under Division 1 or to revoke alight
regulation determination under Division 2, the NCC must
consider—

(@ thelikely effectiveness of the forms of regulation
provided for under this Law and the Rulesto
regul ate the provision of the pipeline services (the
subject of the application) to promote access to
pipeline services; and

(b) the effect of the forms of regulation provided for
under this Law and the Rules on—

(i) thelikely coststhat may beincurred by an
efficient service provider; and

(if) thelikely coststhat may beincurred by
efficient users and efficient prospective
users; and

(iii) thelikely costs of end users.
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Note—

The forms of regulation provided for under this Law and
the Rules to regulate the provision of the pipeline services
by means of a covered pipeline are—

(@ making alight regulation determination so that
those services become light regulation services;

(b) not making alight regulation determination so
that those services are regulated under a full
access arrangement decision that approves or
makes the applicable access arrangement that
applies to those services.

(2) Indoing so, the NCC—
(& must have regard to the national gas objective; and

(b) must have regard to the form of regulation factors;
and

(c) may haveregard to any other mattersit considers
relevant.

Division 4 — Revocation if coverage deter mination not made

123. Light regulation deter mination revoked if coverage
determination not made

(1) Thissection appliesif—

(@ alight regulation determination has been madein
respect of pipeline services; but

(b) the pipeline by means of which those services will
be provided does not become a covered pipeline
because the relevant Minister, contrary to a
coverage recommendation recommending
coverage, makes a decision not to make a
coverage determination.

(2) Thelight regulation determination is, by force of this
section, revoked on the same day as the relevant Minister’s
decision not to make a coverage determination takes effect.
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Division 5 — Effect of pipeline ceasing to be covered pipeline

124. Light regulation services cease to be such serviceson
cessation of coverage of pipeline

If a pipeline by means of which light regulation services
are provided ceases to be a covered pipeline because of a
coverage revocation determination—

(a8 thelight regulation determination applying to the
light regulation services provided by means of that
pipelineis, by force of this section, revoked on the
same day the coverage revocation determination
takes effect; and

(b) toavoid doubt, the light regulation servicesto
which that determination applied cease to be light
regul ation services on the same day.

Divison 6 — AER reviewsinto designated pipelines

125. AER reviews

D

(2)

3
(4)

©)

The MCE may request the AER to conduct areview into,
and report to it asto, whether a pipeline should continue to
be a designated pipeline.

A service provider that provides pipeline services by means
of adesignated pipeline may request the AER to conduct a
review into, and report to the MCE as to, whether that
pipeline should continue to be a designated pipeline.

A request under subsection (1) or (2) must be in writing.

On receiving arequest under this section, the AER must
conduct areview as to whether the pipeline the subject of
the request should continue to be a designated pipeline.

In conducting areview under this section, the AER must—
(& haveregardto—
(i) thenationa gas objective; and
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(i)  whether there has been amaterial change
in competition in amarket served by the
designated pipeline; and

(b) consult, in accordance with the Rules, with the
public.

(6) Onthe completion of areview under this section, the AER
must prepare areport and—

(& givethereport to the MCE; and
(b) publish the report onits website.

(7) The AER must also give a copy of the report to the service
provider that has requested the review.

Part 3— Coverage of pipelinesthe subject of tender process

126. Tender approval pipelines deemed to be covered pipelines

(1) A pipelineto which atender approval decision relatesis
deemed to be a covered pipeline on and from the date the
tender approval decision becomesirrevocable by operation
of the Rules.

(2) The pipeline ceases to be a covered pipeline—

(&) if thereisan applicable access arrangement that
applies to the pipeline services provided, or that
are to be provided by means of that pipeline—
when that arrangement expires, or

(b) when a coverage revocation determination made in
respect of that pipeline takes effect.

Note—
Under the Rules, the NCC will—

(@ classify the pipéline to be constructed and
operated in accordance with an approved tender
process as a cross boundary transmission
pipelineg, cross boundary distribution pipeline,
transmission pipeline or distribution pipeline;
and
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(b)  determine the relevant Minister for the purposes
of that pipeline.

Part 4 — Coverage following approval of voluntary
access ar rangement

127. Certain pipelines become cover ed pipelines on approval of
voluntary access arrangement

(1) Thissection appliesif—

(8 aservice provider voluntarily submitsto the AER
for approval by the AER, under the Rules, afull
access arrangement that will apply to the pipeline
services provided, or that are to be provided, by
means of a pipeline; and

(b) that pipelineis not a covered pipeline.
(2) Thepipelineis deemed to be a covered pipeline on the day

the voluntarily submitted full access arrangement takes
effect as an applicable access arrangement.

(3) The pipeline ceases to be a covered pipeline—

(8 when the applicable access arrangement that
applies to the pipeline services provided, or that
are to be provided, expires; or

(b) when a coverage revocation determination is made
in respect of that pipeline takes effect.
Note—
Under the Rules, the NCC will—

(@ classify the pipeline (by means of which the pipeline
services to which the arrangement relates are provided) as
across boundary transmission pipeline, cross boundary
distribution pipeline, transmission pipeline or distribution

pipeline; and
(b) determinethe relevant Minister for the purposes of that
pipeline.
page 142 No. 16 of 2009 As at 01 Sep 2009

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Western Australian National Gas Access Law text Note
Coverage and classification of pipelines Chapter 3
Reclassification of pipelines Part 5
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Part 5— Reclassification of pipelines

128. Service provider may apply for reclassification of pipeline

(1) A serviceprovider may, in respect of a pipeline by means
of which the service provider provides pipeline services,
apply to the NCC for the pipeline to be reclassified as—

(& if the pipelineisatransmission pipeline—a
distribution pipeline; or

(b) if the pipelineisadistribution pipeline—a
transmission pipeline.

(2) The application must be accompanied by the fee prescribed
by the Regulations (if any).
129. Reclassification decision
(1) TheNCC must make adecision (areclassification
decision) within—
(& 4 months after receiving an application under
section 128; or
(b) if the Rules specify alater period, that period.
(2) A reclassification decision must—

(8 bemadein accordance with this Law and the
Rules, and

(b) contain the information required by the Rules; and
(c) begiven to the persons specified by the Rules; and

(d) be made publicly available in accordance with the
Rules.

(3 Inmaking areclassification decision, the NCC must have
regard to—

(@ thenationa gas objective; and
(b) the pipeline classification criterion.
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(49) TheNCC must also as part of the reclassification
decison—
(a) if it reclassifiesthe pipeline the subject of the
application as atransmission pipeline—determine

whether the transmission pipelineis also a cross
boundary transmission pipeline;

(b) if it reclassifies the pipeline the subject of the
application as a distribution pipeline—determine
whether the distribution pipeline is also across
boundary distribution pipeline.

(5) If, under subsection (4), the NCC determines that a
pipeline reclassified as a distribution pipelineis also a
cross boundary distribution pipeline, the NCC must
determine the participating jurisdiction with which the
cross boundary distribution pipeline is most closely
connected. In doing so, the NCC must have regard to the
jurisdictional determination criteria.

130. Effect of reclassification decision

On the making of areclassification decision—

(@ thepipelineis, in accordance with the decision,
reclassified as either atransmission pipeline or
distribution pipeline; and

(b) therelevant Minister in respect of the pipelineis
the relevant Minister as provided under this Law.
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s.131

Chapter 4 — General requirementsfor provision of
covered pipeline services

Part 1 — General dutiesfor provision of pipeline services by
covered pipelines

131. Service provider must be legal entity of a specified kind to
provide pipeline services by covered pipeline

A covered pipeline service provider must not provide a
pipeline service by means of a covered pipeline unless the
service provider is—

(8) alegal entity registered under the Corporations
Act 2001 of the Commonwealth; or

(b) aforeign company; or

(c) acorporation established by or under alaw of this
jurisdiction or another participating jurisdiction,
whether or not that corporation has been
established for a public purpose; or

(d) theCrown inright of thisjurisdiction or another
participating jurisdiction; or

(e) apersonreferred to in paragraph (a) to (d) and that
person provides a pipeline service by means of a

covered pipeline together with another person
referred to in paragraph (a) to (d).

132. Submission of full access arrangement or revisionsto
applicablefull access arrangements

(1) A covered pipeline service provider must submit to the
AER, for approval by the AER under the Rules, afull
access arrangement or revisions to an applicable access
arrangement that is a full access arrangement, in respect of
the pipeline services the provider provides or intends to
provide—

(@ inthe circumstances specified by the Rules; and
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s. 133

(b) within the period of time specified by the Rules.
(2) Subsection (1) does not apply—

(8 if the pipeline servicesthat are, or are intended to
be, provided by the service provider light
regulation services; or

(b) tothe extent the Rules provide subsection (1) is
not to apply.

Note—

A service provider who provides or intends to provide pipeline
services by means of an international pipeline to which aprice
regulation applies must submit a limited access arrangement to the
AER for approval: see section 168.

133. Preventing or hindering access
(1) A personwhois—
(@ acovered pipeline service provider; or
(b) aperson who—
(i) isaparty to an agreement with a service
provider relating to a pipeline service

provided by means of a covered pipeline;
or

(i) asaresult of an access determination is
entitled to a pipeline service provided by
means of a covered pipeline; or

(c) anassociate of aservice provider or a person
referred to in paragraph (b),

must not engage in conduct for the purpose of preventing
or hindering the access of another person to a pipeline
service provided by means of the covered pipeline.
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(2) For the purposes of subsection (1), a person is deemed to
engage in conduct for a particular purpose if—

(@ theconduct isor was engaged in for that purpose
or for a purpose that includes, or included, that
purpose; and

(b) that purposeisor was a substantial purpose.

(3) A person may be taken to have engaged in conduct for the
purpose referred to in subsection (1) even though, after all
the evidence has been considered, the existence of that
purpose is ascertainable only by inference from the conduct
of the person or of any other person or from other relevant
circumstances.

(4) Subsection (3) does not limit the manner in which the
purpose of a person may be established for the purpose of
subsection (1).

(5) Inthissection—

(8) areferenceto engaging in conduct isareferenceto
doing or refusing to do any act, including refusing
to supply a pipeline service or, without reasonable
grounds, limiting or disrupting a pipeline service,
or making, or giving effect to, aprovision of, a
contract or arrangement, arriving at, or giving
effect to, a provision of, an understanding or
requiring the giving of, or giving, a covenant;

(b) areferenceto refusing to do an act includes a
reference to—

(i) refraining (otherwise than inadvertently)
from doing that act; or

(i) making it known that that act will not be
done.

(6) Subsection (1) does not apply to conduct engaged inin
accordance with an agreement, if the agreement wasin
force on 30 March 1995.
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General requirements for provision of covered pipeline
services

General duties for provision of pipeline services by covered
pipelines

Example—

An example of conduct which may be prohibited if the requisite
purpose is established is refusing to supply, or limiting or disrupting
the supply of, a pipeline service to a user or prospective user for
technical or safety reasons without reasonable grounds.

134. Supply and haulage of natural gas

D)

(2)

3)

If aproducer states terms and conditions (whether or not
including the price) (the first terms) on which the producer
offers to supply natural gas through a covered pipeline that
isin operation at the time of the offer to a person at a place
other than the exit flange of the producer’ s processing
plant, the producer must, on request by the person, state
terms and conditions (including the price, if the price was
included in the first terms) (the second terms) on which the
producer will supply natural gas to the person at the exit
flange.

If there isadifferencein the price stated in the first terms
and the second terms, the producer must include in the
second terms a statement of the reasons for the difference.

If the producer offers to supply natural gasto aperson at a
place other than the exit flange of the producer’s
processing plant, the producer must, on request, offer to
supply the gas at the exit flange on the terms and
conditions (including price) stated in accordance with this
section.

135. Covered pipeline service provider must comply with
queuing requirements

A covered pipeline service provider must comply with the
gueuing requirements of an applicable access arrangement.
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136. Covered pipeline service provider providing light regulation
services must not price discriminate

(1) A covered pipeline service provider must not engagein
price discrimination when providing light regulation
services.

(2) Subsection (1) does not apply if the covered pipeline
service provider engagesin price discrimination that is
conducive to efficient service provision.

Part 2 — Structural and operational separation requirements
(ring fencing)

Division 1 — Interpretation

137. Definitions
In this Part—

additional ring fencing requirement has the meaning
given by section 143(1);

compliance date means the date that is 6 months after the
date a pipeline becomes a covered pipeline;
marketing staff has the meaning given by section 138;

related business means the business of producing,
purchasing or selling natural gas or processable gas, but
does not include purchasing or selling of natural gas or
processable gas to the extent necessary—

(@ for the safe and reliable operation of a covered
pipeline; or

(b) toenable aservice provider to provide balancing
services in connection with a covered pipeline.
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138. M eaning of marketing staff
(1) A person ismarketing staff of—

(@) acovered pipeline service provider, if the
person—

(i) isan officer, employee, consultant or
independent contractor or agent of the
covered pipeline service provider; and

(if) isdirectly involved in the sale, marketing
or advertising of pipeline services
(whether or not the personis also
involved in other activities);

(b) an associate of acovered pipeline service provider,
if the person—

(i) isanofficer, employee, consultant or
independent contractor or agent of the
associate; and

(if) isdirectly involved in the sale, marketing
or advertising of pipeline services
(whether or not the personisaso
involved in other activities).

(2) A person isnot marketing staff of a covered pipeline
service provider, or an associate of a covered pipeline
service provider, if—

(@ theperson’sfunction or role (as an officer,
employee, consultant or independent contractor or
agent of a covered pipeline service provider, or an
associate of a covered pipeline service provider) is
only to provide technical, administrative, legal and
accounting services to that provider or associate;
or
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(b) thesale, marketing or advertising of pipeline
servicesisonly anincidental part of the person’s
function or role (as an officer, employee,
consultant or independent contractor or agent of a
covered pipeline service provider, or an associate
of acovered pipeline service provider).

Example—

A person in the position of general manager of marketing of a
covered pipeline service provider or an associate of a covered
pipeline service provider would be marketing staff whereas a person
in the position of chief executive officer, or chief financial officer,
of acovered pipeline service provider or an associate of a covered
pipeline service provider would not be marketing staff.

Division 2— Minimum ring fencing requirements

139. Carrying on of related businesses prohibited

On and after the compliance date, a covered pipeline
service provider must not carry on arelated business.

140. Marketing staff and the taking part in related businesses

(1) On and after the compliance date, a covered pipeline
service provider must ensure that none of its marketing
staff are officers, employees, consultants, independent
contractors or agents of an associate of the covered pipeline
service provider that takes part in arelated business.

(2) On and after the compliance date, a covered pipeline
service provider must ensure that none of its officers,
employees, consultants, independent contractors or agents
are marketing staff of an associate of the covered pipeline
service provider that takes part in arelated business.
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141. Accountsthat must be prepared, maintained and kept

On and after the compliance date, a covered pipeline
service provider must prepare, maintain and keep—

() separate accountsin respect of pipeline services
provided by means of every covered pipeline
owned, operated or controlled by the covered
pipeline service provider; and

(b) aconsolidated set of accounts in respect of the
whole of the business of the covered pipeline
service provider.

Division 3— Additional ring fencing requirements

142. Division does not limit operation of Division 2
This Division does not limit Division 2.

143. AER ring fencing determinations

(1) Subject to this Division and subject to and in accordance
with the Rules, the AER may make a determination
requiring a covered pipeline service provider or associate
of acovered pipeline service provider named in the
determination to do, or refrain from doing, athing
specified in the determination (an additional ring fencing
requirement).

(2) Inspecifying an additional ring fencing requirement the
AER must have regard to the following principles:

(@ inthecase where 1 part of the business of a
covered pipeline service provider (business
unit A) is providing pipeline services to another
part of the business of the covered pipeline service
provider (business unit B), the covered pipeline
service provider must ensure that business unit A
provides the pipeline services to business unit B as
if business unit B were a separate unrelated entity;
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3

(4)

()

(6)

(b) inthe case where a covered pipeline service
provider is providing pipeline services to an
associate of the service provider, the covered
pipeline service provider must ensure that those
services are provided asif the associate of the
covered pipeline service provider were a separate
unrelated entity;

(c) usersand prospective users should have sufficient
information in order to understand whether a
covered pipeline service provider is complying
with paragraph (a) or (b).

The AER must—

(& notify, in writing, the covered pipeline service
provider or associate named in the AER ring
fencing determination of the making of that
determination; and

(b) givethe covered pipeline service provider or
associate a copy of the AER ring fencing
determination.

An AER ring fencing determination must specify the date
on and after which the covered pipeline service provider or
associate of a covered pipeline service provider must do, or
refrain from doing, athing specified in the determination (a
notified compliance date).

A notified compliance date must not be a date that is earlier
than 10 business days after the date the covered pipeline
service provider or associate of acovered pipeline service
provider is given a copy of the AER ring fencing
determination.

A covered pipeline service provider or associate of a
covered pipeline service provider must comply with every
additional ring fencing requirement specified in an AER
ring fencing determination on and after the notified
compliance date.

As at 01 Sep 2009 No. 16 of 2009 page 153
Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Note Western Australian National Gas Access Law text

Chapter 4 General requirements for provision of covered pipeline
services

Part 2 Structural and operational separation requirements (ring
fencing)

s. 144

144. AER to haveregard to likely compliance costs of additional
ring fencing requirements

In making an AER ring fencing determination the AER
must have regard to the likely costs that may be incurred
by, asthe case requires—

(@ anefficient covered pipeline service provider; or

(b) an efficient associate of a covered pipeline service
provider,

in complying with an additional ring fencing regquirement
specified in the determination.

145. Types of ring fencing requirements that may be specified in
an AER ring fencing deter mination

Without limiting what may be specified as an additional
ring fencing requirement, the AER, in an AER ring fencing
determination, may require a covered pipeline service
provider to—

(8 ensurethat its business and business activities are
conducted, structured and arranged in the
particular manner specified;

Example 1—

An AER ring fencing determination may require
the covered pipeline service provider to ensure
that persons employed or engaged by the
covered pipeline service provider in relation to
the provision of pipeline services are not also
associates, or employed by associates, of the
covered pipeline service provider that take part
in arelated business and how this must be
effected.
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Example 2—

An AER ring fencing determination may require
the covered pipeline service provider to put in
place electronic, physical and procedural
security measures in respect of the offices and
computer systems of the covered pipeline
service provider, and of the offices and
computer systems of its associates, so that
certain specified employees or persons engaged
by the covered pipeline service provider do not
have access to certain specified information.

(b) inaspecified manner, disclose, to the AER and to
the public, specified information in a specified
manner about its business operations, structure and
arrangements, and its business activities.

Division 4 — AER ring fencing exemptions

146. Exemptions from minimum ring fencing requirements

(1) A covered pipeline service provider may, in accordance
with the Rules, apply to the AER for an exemption from—

(8 therequirement under section 139; or
(b) arequirement under section 140; or
(c) therequirement under section 141.

(2) Onreceiving an application under subsection (1), the AER,
subject to and in accordance with the Rules, may exempt a
covered pipeline service provider from—

(@ therequirement under section 139; or
(b) arequirement under section 140; or
(c) therequirement under section 141.
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Division 5— Associate contracts
147. Service provider must not enter into or give effect to
associate contracts that have anti-competitive effect
A covered pipeline service provider must not—
(8) enter into an associate contract that has; or

(b) vary an associate contract so that contract, as
varied, has; or

(c) giveeffect to aprovision of an associate contract
that has,

the purpose, or would have or be likely to have the effect,
of substantially lessening competition in a market for
natural gas services unless—

(d) that associate contract is an approved associate
contract; or

(e) that provision is contained in an approved
associate contract.
148. Service provider must not enter into or give effect to
associate contractsinconsistent with competitive parity rule
(1) A covered pipeline service provider must not—
(d) enter into an associate contract that is; or

(b) vary an associate contract so that contract, as
varied, is; or

(c) giveeffect to aprovision of an associate contract
that is,

inconsistent with the competitive parity rule unless—

(d) that associate contract is an approved associated
contract; or

(e) that provision is contained in an approved
associate contract.
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(2) For the purposes of subsection (1), and any Rules made for
the purposes of that subsection, the competitive parity rule
isthe rule that a covered pipeline service provider must
ensure that any pipeline services that the covered pipeline
service provider providesto an associate of the covered
pipeline service provider are provided to that associate as if
that associate were a separate unrelated entity.
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Chapter 5 — Greenfields pipelineincentives

Part 1 — Interpretation

149. Definitions
In this Chapter—

excluded infrastructure, in relation to a pipeline, means
tanks, reservoirs, machinery, equipment or other
infrastructure that forms part of the pipeline but is
classified by the Rules as excluded infrastructure for the
purposes of this Law;

greenfields pipeline project means a project for the
construction of—

(8 apipelinethat isto be structurally separate from
any existing pipeline (whether or not it isto
traverse aroute different from the route of an
existing pipeline); or

(b) amaor extension to an existing pipeline that is not
acovered pipeline; or

(c) amagor extension to acovered pipeline by means
of which light regulation services are provided if
that extension is exempted by the AER under
section 19.

150. International pipelineto be a transmission pipeline for
purposes of Chapter

An international pipelineis, for the purposes of this
Chapter, atransmission pipeline.
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Part 2 — 15-year no-cover age deter minations

151. Application for 15-year no-coverage deter mination for
proposed pipeline

(1) If agreenfields pipeline project is proposed, or has
commenced, the service provider may, before the pipeline
is commissioned, apply for a determination (a 15-year
no-cover age determination) exempting the pipeline from
being a covered pipeline.

(2) If apriceregulation exemption has been granted for an
international pipeline, an application for a 15-year
no-coverage determination for the pipeline may be made
by the service provider—

(@) before the pipeline is commissioned; or

(b) after the pipeline is commissioned but before the
term of the price regulation exemption comesto an
end.

(3 An application for a 15-year no-coverage determination—
(8 istobemadetothe NCC; and

(b) must include a description of the pipeline that
meets the requirements specified by the Rules; and

(c) must contain the information required by the
Rules; and

(d) need not describe, or include details of, excluded
infrastructure; and

(e) must be accompanied by the fee prescribed by the
Regulations (if any).

(4) Inthissection—

service provider includes a person that intends to be a
service provider.
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152. Application to be dealt with in accor dance with the Rules

On receiving an application under section 151, the NCC
must deal with it in accordance with the Rules.

153. No-cover age recommendation

(1) The NCC must make a recommendation recommending to
the relevant Minister that the pipeline the subject of the
application—

(8 beexempted from being a covered pipeline for a
period of 15 years; or

(b) not be exempted from being a covered pipeline for
aperiod of 15 years.

(2) A recommendation under this section must—

(@ bemadein accordance with this Law and the
Rules; and

(b) be made within the time specified by the Rules;
and

(c) contain the information required by the Rules; and
(d) be given to the persons specified by the Rules; and

(e) bemade publicly available in accordance with the
Rules.

(3 A recommendation under this section may recommend an
outcome different to the outcome sought in the application
under section 151.

Example—

An applicant may apply for a 15-year no-coverage
determination in relation to the whole pipeline. The NCC
may recommend that only a part of the pipeline the
subject of the application be subject to a 15-year
no-coverage determination.

(4) A recommendation under this section must be delivered to
the relevant Minister without delay.
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154. Principles governing the making of a no-coverage
recommendation

(1) Inmaking ano-coverage recommendation, the NCC—

(& must give effect to the pipeline coverage criteria;
and

(b) indeciding whether or not the pipeline coverage
criteria are satisfied must have regard to the
national gas objective.

(2) The NCC gives effect to the pipeline coverage criteriaas
follows:

(8 iftheNCCissatisfied that all the pipeline
coverage criteria are satisfied in relation to the
pipeline the recommendation must be against
making a 15-year no-coverage determination;

(b) if the NCC isnot satisfied that all the pipeline
coverage criteria are satisfied in relation to the
pipeline the recommendation must be in favour of
making a 15-year no coverage determination.

155. Initial classification decision to be made as part of
recommendation

(1) If the pipeline the subject of an application under
section 151 is not an international pipeline, the NCC must,
as part of a no-coverage recommendation, classify the
pipeline as atransmission pipeline or adistribution pipeline
(aninitial classification decision). In doing so, the NCC
must apply the pipeline classification criterion.

(2) TheNCC must as part of aninitial classification
decison—
(8 if it classifiesthe pipeline the subject of the
application as a transmission pipeline—determine

whether the transmission pipelineis also a cross
boundary transmission pipeline; or
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3)

(b) if it classifiesthe pipeline the subject of the
application as a distribution pipeline—determine
whether the distribution pipeline is also across
boundary distribution pipeline.

The NCC must also determine, as part of an initial
classification decision, the participating jurisdiction with
which the pipeline the subject of the application under
section 151 is most closely connected if the NCC
determines the pipeline is also a cross boundary
distribution pipeline. In doing so, the NCC must have
regard to the jurisdictional determination criteria.

156. Relevant Minister’s deter mination on application

D)

(2)

3

(4)

()

On receiving a no-coverage recommendation the relevant
Minister must decide whether or not to make a 15-year
no-coverage determination in respect of the pipeline to
which the recommendation relates.

The relevant Minister must use his or her best endeavours
to make the decision within 30 business days after
receiving the coverage recommendation.

If the relevant Minister is unable to make the decision
within the period specified under subsection (2), he or she
must make the decision as soon as reasonably practicable
after the end of the specified period.

The relevant Minister, for the purpose of making the
decision, may request submissions or commentsin relation
to an application under section 151.

A 15-year no-coverage determination or a decision not to
make a 15-year no-coverage determination must—

(@ bemadein accordance with this Law and the
Rules; and

(b) contain the information required by the Rules; and
(c) begiven to the persons specified by the Rules; and
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(d) be made publicly available in accordance with the
Rules.

(6) A 15-year no-coverage determination may have an
outcome different to the outcome—

(8 sought in the application under section 151; or
(b) of the no-coverage recommendation.

Example—

An applicant may apply for a 15-year no-coverage
determination in relation to the whole pipeline. The NCC
may recommend that only a part of the pipeline the
subject of the application be subject to a 15-year
no-coverage determination. The relevant Minister may
make a 15-year no-coverage determination that appliesto
different parts of the pipeline to those recommended by
the NCC be subject to the determination.

157. Principles governing the making of a 15-year no-coverage
determination or decision not to do so

(1) Indeciding whether to make a 15-year no-coverage
determination under this Part, the relevant Minister—

(@ must give effect to the pipeline coverage criteria;
and

(b) indeciding whether or not the pipeline coverage
criteria are satisfied in relation to the pipeline—

(i) must have regard to the national gas
objective; and

(i) must have regard to the no-coverage
recommendation; and

(iii) must take into account any submissions or
comments he or she receives on arequest
under section 156(4); and

(iv) may take into account any relevant
submissions and comments made to the
NCC by the public under the Rulesin
relation to the application.
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(2) Therelevant Minister gives effect to the pipeline coverage
criteriaasfollows:

(8 if theMinister is satisfied that all the pipeline
coverage criteria are satisfied in relation to the
pipeline the Minister must not make a 15-year
no-coverage determination;

(b) if the Minister is not satisfied that all the pipeline
coverage criteria are satisfied in relation to the
pipeline the Minister must make a 15-year
no-coverage determination.

158. Effect of 15-year no-cover age deter mination

(1) A 15-year no-coverage determination—

(a) takeseffect on and from the date specified in the
determination; and

(b) continuesin operation for aperiod of 15 years
from the commissioning of the pipeline.

(2) An application for coverage of a pipeline to which a
15-year no-coverage determination applies can be made
before the end of the period for which the determination
remains in operation only if the coverage sought in the
application isto commence from, or after, the end of that
period.

159. Consequences of Minister deciding against making 15-year
no-cover age deter mination for international pipeline

@ If—

(@ the Commonwealth Minister decides against
making a 15-year no-coverage determination for
an international pipeline; and

(b) the applicant asks the Commonwealth Minister to
treat the application as an application for a price
regulation exemption,
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the Commonwealth Minister may treat the application as
an application for a price regulation exemption under
Chapter 5 Part 3.

(2) If the Commonwealth Minister decidesto treat an
application for a 15-year no-coverage determination as an
application for a price regulation exemption, the
Commonwealth Minister may—

(&) refer the application to the NCC for a
recommendation under Chapter 5 Part 3; or

(b) proceed to determine the application without a
recommendation under Chapter 5 Part 3.

Part 3— Priceregulation exemptions
Division 1 — Application for priceregulation exemption

160. Application for priceregulation exemption

(1) If agreenfields pipeline project for construction of an
international pipelineis proposed, or has commenced, the
service provider may, before the pipeline is commissioned,
apply for a price regulation exemption for the pipeline.

(2) An application for a price regulation exemption—
(8 istobemadetothe NCC; and

(b) must include a description of the pipeline that
meets the requirements specified by the Rules; and

(c) must contain the information required by the
Rules; and

(d) need not describe, or include details of, excluded
infrastructure; and

(e) must be accompanied by the fee prescribed by the
Regulations (if any).
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(3) Inthissection—

service provider includes a person that intendsto be a
service provider.

Divison 2 — Recommendationsby NCC

161. Application to be dealt with in accor dance with the Rules

On receiving an application under section 160, the NCC
must deal with it in accordance with the Rules.

162. NCC’srecommendation

(1) The NCC must make a recommendation to the
Commonwealth Minister as to whether the Minister should
grant a price regulation exemption for the pipeline the
subject of the application.

(2) A recommendation under this section must—

(@
(b)

(©)
(d)
()

be made in accordance with this Law and the
Rules; and

be made within the time specified by the Rules;
and

contain the information required by the Rules; and
be given to the persons specified by the Rules; and

be made publicly available in accordance with the
Rules.

(3) A recommendation under this section must be delivered to
the Commonwealth Minister without delay.

163. General principle governing NCC’srecommendation

(1) Inmaking its recommendation on an application for a price
regulation exemption, the NCC must weigh the benefits to
the public of granting the exemption against the detriments
to the public.
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(2) Indoing so, the NCC—

(& must have regard to the national gas objective with
particular reference to—

(i) theimplications of the exemption for
relevant markets (including the effect on
market power); and

(ii) other possible effects on the public
interest; and

(b) may have regard to any other relevant matter.
Division 3— Making and effect of price regulation exemption

164. Making of priceregulation exemption

(1) Onreceiving the NCC's recommendation under
section 162, the Commonwealth Minister must decide
whether to grant a price regul ation exemption.

(2) The Commonwealth Minister must use his or her best
endeavours to make the decision within 10 business days
after receiving the NCC’ s recommendation.

(3) If the Commonwealth Minister is unable to make the
decision within the period specified under subsection (2),
he or she must make the decision as soon as reasonably
practicable after the end of the specified period.

(4) A decision under this section must—

(@ bemadein accordance with this Law and the
Rules; and

(b) contain the information required by the Rules; and
(c) begiven to the persons specified by the Rules; and

(d) be made publicly available in accordance with the
Rules.
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165. Principles governing the making of a price regulation
exemption

(1) Indeciding whether to make a decision to grant a price
regulation exemption, the Commonwealth Minister must
weigh the benefits to the public of granting the exemption
against the detriments to the public.

(2) Indoing so, the Commonwealth Minister—

(8 must have regard to the national gas objective with
particular reference to—

(i) theimplications of the exemption for
relevant markets (including the effect on
market power); and

(if) other possible effects of the exemption on
the public interest; and

(b) must have regard to the NCC’ s recommendation;
and

(c) may take into account any relevant submissions
and comments made to the NCC by the public
under the Rulesin relation to the application; and

(d) may have regard to any other relevant matter.

166. Conditions applying to a price regulation exemption

A price regulation exemption granted under this Part is
subject to the following conditions:

(8 theservice provider must publish on its website
prices for the provision of pipeline services by
means of the international pipeline; and

(b) theservice provider’slimited access arrangement
and the register of spare capacity areto be
accessible on the service provider’ s website; and

(c) theservice provider—
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(i) must, asand when required by the AER
or the Commonwealth Minister, provide
information requested by the AER or the
Commonwealth Minister (in a manner
and form determined or approved by the
AER or the Commonwealth Minister) on
access negotiations and the result of
access negotiations; and

(i)  must report annually to the AER and the
Commonwealth Minister (in a manner
and form approved by the AER or the
Commonwealth Minister) on access
negotiations and the result of access
negotiations.

Note—
See also sections 168 and 169(3).

167. Effect of priceregulation exemption

(1) If apriceregulation exemption is granted, then for a period
of 15 years from the commissioning of the pipeline, the
services provided by means of the pipeline are not subject
to price or revenue regulation under this Law or the Rules.

(2) A priceregulation exemption is, however, ineffective
unless a limited access arrangement, approved by the AER,
isinforcein relation to the relevant pipeline.

Note—
See also section 168.

(3) If, while aprice regulation exemption remainsin force, the
Commonwealth Minister makes a 15-year no-coverage
determination for the pipeline, the 15-year no-coverage
determination supersedes the price regul ation exemption
(which isthen terminated) and remains in force for the
balance of the period for which the exemption was granted.
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(4) Anapplication for coverage of a pipeline to which aprice
regulation exemption applies can only be made before the
end of the period of exemption if the coverage sought in
the application is to commence from, or after, the end of
that period.

Division 4 — Limited access arrangements

168. Limited access arrangementsfor pipeline services provided
by international pipelineto which a priceregulation
exemption applies

(1) A serviceprovider must, within 60 business days after the
grant of a price regulation exemption, submit alimited
access arrangement to the AER for approval by the AER
under the Rules.

(2) A limited access arrangement must—
(@ besubmitted in accordance with the Rules; and
(b) contain the information required by the Rules.

(3) A service provider must submit to the AER, for approval
by the AER under the Rules, revisions to an applicable
access arrangement that is a limited access arrangement
and that appliesto the pipeline service to which that
arrangement applies—

(8 inaccordance with the Rules; and
(b)  within the period specified by the Rules.

Divison 5— Other matters

169. Other obligationsto which service provider issubject

(1) Theservice provider for apipeline to which aprice
regul ation exemption appliesis subject to the following
provisions asif the pipeline were a covered pipeline:

(@ Chapter 4 Part 1 (except sections 132 and 136);
and
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(b) Chapter 4 Part 2.

(2) The service provider for a pipeline to which a price
regulation exemption applies must comply with any Rules
that—

(@) relateto thefacilitation of, and request for access
to, pipeline services provided by means of that
pipeline; and

(b) apply to the service provider or aclass of person
of which the service provider isamember.

(3) A service provider must ensure compliance with conditions
to which the price regulation exemption is subject.

Note—
See also section 160.

170. Service provider must not pricediscriminatein providing
international pipeline services

(1) A serviceprovider must not, when providing pipeline
services—

(& by meansof aninternational pipelineto which a
price regulation exemption applies; and

(b) towhich alimited access arrangement applies,
engage in price discrimination.

(2) Subsection (1) does not apply if the service provider
engages in price discrimination that is conducive to
efficient service provision.
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Part 4 — Extended or modified application of greenfields
pipelineincentive

171. Requirement for conformity between pipeline description
and pipeline as constructed

(1) Subject to this Part—

(@ agreenfields pipeline incentive appliesto the
pipeline as described in the relevant pipeline
description; and

(b) if the pipeline, as constructed, materially differs
from the pipeline as described in the relevant
pipeline description, the incentive does not attach
to the pipeline and the service provider is not
entitled to its benefit.

(2) Indetermining whether a pipeline, as constructed,
materially differs from the relevant pipeline description,
excluded infrastructure is not to be taken into account.

(3) Inthissection—

relevant pipeline description means adescription of a
pipeline required to be included in an application under
section 151 or 160.

172. Power of relevant Minister to amend pipeline description

(1) Therelevant Minister may, on application by the service
provider for a pipeline for which a greenfields pipeline
incentive has been granted, amend the relevant pipeline
description.

(2) Anamendment cannot, however, be made under this
section after the pipeline has been commissioned.

(3 Therelevant Minister—

(& may refer an application for amendment to a
pipeline description to the NCC for advice; and
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(b) if the amendment sought involves a substantial
change to the pipeline description asit currently
exists must refer the application to the NCC for
advice.

(4) Ingivingitsadvice to the relevant Minister, the NCC must
have regard to the criteria that were relevant to the grant of
the greenfields pipeline incentive.

(5) Indeciding whether to make the amendment sought, the
relevant Minister—

(& must have regard to the criteriathat were relevant
to the grant of the greenfields pipeline incentive;
and

(b) if the application has been referred to the NCC for
advice must consider the NCC' s advice.

Part 5— Early termination of greenfields pipelineincentive

173.

174.

175.

Greenfields pipeline incentive may lapse

(1) A greenfields pipeline incentive lapses if the pipeline for
which it was granted is not commissioned within 3 years
after the incentive was granted.

(2) The Regulations may, in aparticular case, extend the
period of 3 yearsreferred to in subsection (1).
Revocation by consent
The relevant Minister may, at the request of the service
provider, revoke a greenfields pipeline incentive.
Revocation for misrepresentation

The relevant Minister may, on application by the AER,
revoke a greenfields pipeline incentive on the ground
that—

(8 the applicant misrepresented amaterial fact on the
basis of which the application was granted; or
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(b) the applicant failed to disclose material
information that the applicant was required to
disclose under this Chapter.

176. Revocation for breach of condition to which aprice
regulation exemption is subject

The Commonwealth Minister, on application by the AER,
may revoke a price regulation exemption on the ground
that the service provider has breached a condition to which
the price regulation exemption is subject.

177. Exhaustive provision for termination of greenfields pipeline
incentive

A greenfields pipeline incentive does not terminate, and
cannot be revoked, before the end of its term except as
provided in this Part.
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Chapter 6 — Accessdisputes

Part 1 — Interpretation and application

178. Definitions
In this Chapter—

access dispute means a dispute between a user or
prospective user and a service provider about 1 or more
aspects of access to a pipeline service provided by means
of ascheme pipeline;

access dispute pipeline means a scheme pipeline used or
that could be used to provide a pipeline service that is the
subject of an access dispute;

dispute hearing means a hearing conducted by the dispute
resolution body for the purpose of making an access
determination;

party, in relation to an access dispute, has the meaning
given by section 183.

179. Chapter doesnot limit how disputes about access may be
raised or dealt with

This Chapter is not to be taken to limit how a dispute about
access to a pipeline service may be raised or dealt with.

180. No priceor revenueregulation for access disputesrelating
to international pipeline services

An access dispute notified under this Chapter in relation to
apipeline service provided by means of an international
pipeline to which a price regulation exemption applies
must not be resolved under this Chapter on terms—

(& regulating the price at which aserviceisto be
provided by the service provider; or

(b) limiting the revenue to be derived by the service
provider from the provision of a service.
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Part 2 — Notification of access dispute

181. Notification of access dispute

(1) Subject to thissection, if a prospective user or user is
unable to agree with a service provider about 1 or more
aspects of access to a pipeline service provided or to be
provided by means of a scheme pipeline, the prospective
user, user or service provider may notify the dispute
resolution body, in writing, that an access dispute exists.

Note—

A dispute about access to a light regulation service may be
notified under this section because light regulation
services are pipeline services provided by means of a
covered pipeline (which is a scheme pipeline).

(2) A notification must be accompanied by the fee prescribed
by the Regulations (if any).

(3) Onreceiving a notification under subsection (1), the
dispute resolution body must notify, in writing, of the
access dispute—

(8 theservice provider, if a prospective user or user
(as the case requires) notified the dispute
resolution body of the access dispute under
subsection (1);

(b) the prospective user or user (as the case requires),
if the service provider notified the dispute
resolution body of the access dispute under
subsection (1).

181A. Providing information for certain disputes

(1) If the dispute resolution body for a dispute notified under
section 181(1) isthe WA arbitrator —

(@ the WA arbitrator istoinform the ERA that
notification of the dispute has been received; and
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(b) the WA arbitrator may request the ERA to give the
WA arbitrator any information in the ERA’s
possession that is relevant to the dispute.

(2) TheERA isto givethe WA arbitrator the information
requested, whether or not it is confidential and whether or
not it cameinto the ERA’s possession for the purposes of
resolving the dispute.

(3) If the ERA givesthe WA arbitrator information that is
confidential, the ERA isto identify the nature and extent of
the confidentiality and the WA arbitrator isto treat the
information accordingly.

182. Withdrawal of notification

(1) The person who notified the dispute resolution body of an
access dispute under section 181(1) may withdraw that
notification at any time before the dispute resolution body
makes an access determination in respect of that access
dispute.

(2) The notification must be withdrawn by notice in writing.
(3) If the notification is withdrawn, it must be taken, for the
purposes of this Chapter, never to have been given.
183. Partiesto an access dispute
The parties to an access dispute are—

(8 the person notifying the dispute resolution body of
an access dispute under section 181(1); and

(b) aperson notified by the dispute resolution body
under section 181(3); and

(c) if the dispute resolution body is of the opinion that
the resolution of the access dispute may involve
requiring another person to do something—that
other person; and
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(d) any other person who appliesin writing to be
made a party and is accepted by the dispute
resolution body as having a sufficient interest.

Part 3 — Access deter minations

184. Deter mination of access dispute

(1) Unlessthe dispute resolution body terminates an access
dispute under section 186, the dispute resolution body must
make a determination on access by the prospective user or
user, as the case requires.

(2) Inmaking an access determination the dispute resolution
body must comply with this Chapter and the Rules.

(3) An access determination must—
(& beinwriting; and

(b) include a statement of reasons for making the
determination; and

(c) begiven to the parties without delay.

(4) An access determination has effect on and after the date
specified in the determination.

185. Dispute resolution body may require partiesto mediate,
conciliate or engagein an alter native dispute resolution
process

(1) Thedispute resolution body may require the parties, in
accordance with the Rules, to mediate, conciliate or engage
in another alternative dispute resolution process for the
purpose of resolving the dispute.

(2) A party must comply with arequirement under
subsection (1).
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186. Dispute resolution body may ter minate access disputein
certain cases

(1) Thedispute resolution body may at any time terminate an
access dispute (without making an access determination) if
the dispute resolution body considers that—

(8 thenotification of the access dispute was
vexatious; or

(b) the subject matter of the disputeistrivial,
misconceived or lacking in substance; or

(c) the party who notified the access dispute had, but
did not avail itself of, an opportunity to engagein
negotiations in good faith with the other party
before that notification; or

(d) aspecified dispute termination circumstance has
occurred.

(2) Subject to section 188, the dispute resolution body may
also terminate an access dispute (without making an access
determination) if the dispute resolution body considers that
the aspect of access about which thereisadisputeis
expressly or impliedly dealt with under a contract between,
as the case requires—

(@) the prospective user and service provider;
(b) theuser and service provider.
(3) Inthissection—

specified dispute termination circumstance means a
circumstance specified by the Rules as being a
circumstance, the occurrence of which, entitles the dispute
resolution body to terminate an access dispute (without
making an access determination).
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187. No access deter mination if dispute resolution body considers
thereis genuine competition

Despite anything to the contrary in this Chapter, the dispute
resolution body may refuse to make an access
determination that requires the service provider to provide
aparticular pipeline service to a prospective user or user if
the dispute resolution body considers that the pipeline
service the subject of the access dispute could be provided
on agenuinely competitive basis by a person other than the
service provider or an associate of the service provider.

188. Restrictions on access deter minations

(1) Thedispute resolution body must not make an access
determination that would have any of the following effects:

(8 preventing a user obtaining a sufficient amount of
apipeline service under a contract or previous
access determination to be able to meet the user’s
reasonably anticipated requirements, measured at
the time the access dispute was notified;

(b) preventing a prospective user or user from
obtaining, by the exercise of a pre-notification
right, a sufficient amount of a pipeline serviceto
be able to meet the prospective user’ s or user’s
actual requirements;

(c) depriving a person of arelevant protected
contractual right.

(2) Inthissection—

pre-notification right means aright under a contract, or
under an access determination, that wasin force at the time
when the access dispute was notified under section 181;

relevant exclusivity right means an express contractual
right that arose on or after 30 March 1995 that—

(8) preventsaservice provider supplying pipeline
services to persons who are not parties to the
contract; or
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(b) limitsor controls a service provider’s ability to
supply pipeline services to persons who are not
parties to the contract,

but does not include a user’ s contractual right to obtain a
certain amount of pipeline services,

relevant protected contractual right means aright under a
contract (other than arelevant exclusivity right) that wasin
force immediately before the notification of an access
dispute under section 181.

189. Access deter mination must give effect to applicable access
arrangement

Subject to sections 190 and 191 and any Rules made for
the purposes of this Part, the dispute resolution body must,
in making an access determination, give effect to the
applicable access arrangement—

(& applying to the pipeline services provided, or to be
provided, by means of the access dispute pipeling;
and

(b) in effect at the time the determination is made,
(even though that arrangement may not have been in force
when notification of the access dispute was given).
190. Access deter minations and past contributions of capital to
fund installations or the construction of new facilities

(1) Inmaking an access determination, the dispute resolution
body may (where relevant) take into account past
contributions of capital to fund installations or the
construction of new facilities.

(2) Without limiting section 74, the Rules may—

(@ specify the matters that the dispute resolution body
must address in making that access determination;

(b) specify the content of that access determination.
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191. Rules may allow deter mination that varies applicable access
arrangement for installation of a new facility

(1) Thissection appliesif the dispute resolution body is
proposing to make an access determination that will
require—

(8 aservice provider to install or construct a new
facility to expand the capacity of the access
dispute pipeline; and

(b) the prospective user or user who is a party to the
access dispute to contribute some or al of the
capital to fund the installation or construction of
the new facility.

(2) Without limiting section 74, the Rules may—

(@ confer afunction or power on the dispute
resolution body to, when making the access
determination, vary the applicable access
arrangement; and

(b) specify the matters that the dispute resolution body
must address in making that access determination;
and

(c) specify the kinds of variations that may be made to
the applicabl e access arrangement; and

(d) specify the content of that access determination.
192. Access deter minations need not requirethe provision of a
pipeline service

An access determination may, but need not, require a
service provider to provide a pipeline serviceto a
prospective user.
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193. Content of access deter minations

Subject to this Chapter, an access determination may deal
with any matter relating to the provision of a pipeline
service to a prospective user or user.

Example—

An access determination may require the service provider
to provide a pipeline service to the prospective user or
user at—

(8 aspecified tariff, rate or charge; and

(b) on specified terms and conditions.

Part 4 — Variation of access deter minations

194. Variation of access deter mination

(1) Thedispute resolution body may vary an access
determination on the application of any party to the
determination. However, it cannot vary the final
determination if any other party objects.

Note—

If the parties cannot agree on a variation, a new access
dispute can be notified under section 181.

(2) Section 188 appliesto avariation under this section as if—

(8 anaccessdispute arising out of the access
determination had been notified when the
application was made to the dispute resolution
body for the variation of the determination; and

(b) the variation were the making of an access
determination in the terms of the varied
determination.
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Compliance with access determinations

195.

196.

197.

198.

Part 5 — Compliance with access deter minations

Compliance with access deter mination

A party to an access dispute in respect of which an access
determination is made must comply with the access
determination.

Part 6 — Access dispute hearing procedure

Hearingto bein private

(1) Subject to subsection (2), adispute hearing isto bein
private.

(2) If the parties agree, a dispute hearing or part of a dispute
hearing may be conducted in public.

(3) Thedispute resolution body may give written directions as
to the persons who may be present at a dispute hearing that
is conducted in private.

(4) Ingiving directions under subsection (3), the dispute
resolution body must have regard to the wishes of the
parties and the need for commercia confidentiality.

Right to representation

In adispute hearing a party may appear in person or be
represented by another person.

Procedur e of dispute resolution body
(1) Inadispute hearing the dispute resolution body—

(& isnot bound by technicalities, legal formsor rules
of evidence; and

(b) must act as speedily as a proper consideration of
the access dispute allows, having regard to the
need to carefully and quickly inquire into and
investigate the access dispute and all matters
affecting the merits, and fair settlement, of the
access dispute; and
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(c) may inform itself about any matter relevant to the
access dispute in any way it thinks appropriate.

(2) Thedispute resolution body may determine the periods that
are reasonably necessary for the fair and adequate
presentation of the respective cases of the partiesin the
dispute hearing, and may require that the cases be
presented within those periods.

(3) Thedispute resolution body may require evidence or
argument to be presented in writing, and may decide the
matters on which the dispute resolution body will hear oral
evidence or argument.

(4) Thedispute resolution body may determine that a dispute
hearing is to be conducted by—

(a8 telephone; or
(b) closed circuit television; or
(c) any other means of communication.
(5) The Rules may make further provision about the procedure
for the conduct of dispute hearings.
199. Particular powers of disputeresolution body in a hearing

(1) Thedispute resolution body may do any of the following
things for the purpose of determining an access dispute:

(8 giveadirection in the course of, or for the purpose
of, adispute hearing;

(b) hear and determine the access dispute in the
absence of a party who has been given notice of
the dispute hearing;

(c) dtatany place;
(d) adjournto any time and place;

(e) refer any matter to an independent expert and
accept the expert’ s report as evidence.

(2) Thedispute resolution body may make an interim
determination.

As at 01 Sep 2009 No. 16 of 2009 page 185
Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Note Western Australian National Gas Access Law text
Chapter 6 Access disputes

Part 6 Access dispute hearing procedure

s. 200

200. Disclosur e of information

(1) Thedispute resolution body may give an oral or written
order to a person not to divulge or communicate to anyone
else specified information that was given to the personin
the course of an access dispute unless the person has the
dispute resolution body’ s permission.

(2) A person must not, without reasonable excuse, refuse or
fail to comply with an order under subsection (1).

Maximum penalty:
(@ inthecase of anatural person—$2 000;
(b) inthe case of abody corporate—$10 000.

201. Power to take evidence on oath or affirmation

(1) Thedispute resolution body may take evidence on oath or
affirmation and for that purpose the dispute resolution body
may administer an oath or affirmation.

(2) Thedispute resolution body may summon a person to
appear before the dispute resolution body to—

(& giveevidence; or

(b) produce such documents (if any) as are referred to
in the summons; or

(c) giveevidence and produce such documents (if
any) as are referred to in the summons.

(3) The powersin this section may be exercised only for the
purposes of hearing and determining an access dispute.
202. Failing to attend as a witness

A person who is served, as prescribed by the Regulations,
with a summons to appear as a witness before the dispute
resolution body must not, without reasonabl e excuse—

(a) fail to attend as required by the summons; or
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(b) fail to appear and report himself or herself from
day to day unless excused, or released from further
attendance, by the dispute resolution body.

Maximum penalty: $2 000.

203. Failing to answer questions etc

(1) A person appearing as awitness before the dispute
resolution body must not, without reasonable excuse—

(a8 refuseor fail to be sworn or to make an
affirmation; or

(b) refuseor fail to answer a question that the person
isrequired to answer by the dispute resolution
body; or

(c) refuseor fail to produce adocument that he or she
isrequired to produce by a summons under this
Chapter served on him or her as prescribed by the
Regulations.

Maximum penalty: $2 000.

(2) Itisareasonable excuse for the purposes of subsection (1)
for anatural person to refuse or fail to answer a question or
produce a document on the ground that the answer or the
production of the document might—

(8 tend to incriminate the person; or
(b) exposethe person to acriminal penalty.
(3) Subsection (2) does not limit what is a reasonable excuse
for the purposes of subsection (1).
204. I ntimidation etc
A person must not—
(a8 threaten, intimidate or coerce another person; or

(b) cause or procure damage, loss or disadvantage to
another person,

because that other person—
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(c) proposesto produce, or has produced, documents
to the dispute resolution body; or

(d) proposesto appear, or has appeared, as awitness
before the dispute resolution body.

Maximum penalty: $2 000.
205. Party may request dispute resolution body to treat material
as confidential

(1) A party in adispute hearing may—

(@ inform the dispute resolution body that, in the
party’s opinion, a specified part of a document
contains confidential information; and

(b) request the dispute resolution body not to give a
copy of that part to another party.

(2) Onreceiving arequest, the dispute resolution body must—

(8 inform the other party or parties that the request
has been made and of the general nature of the
matters to which the relevant part of the document
relates; and

(b) ask the other party or parties whether thereis any
objection to the dispute resolution body complying
with the request.

(3) If thereisan objection to the dispute resolution body
complying with the request, the party objecting may inform
the dispute resolution body of the objection and of the
reasons for it.

(4) After considering—

(8 arequest; and

(b) any objection; and

(c) any further submissions that any party has madein
relation to the request,

the dispute resolution body may decide—
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(d) not to give the other party or parties a copy of so
much of the document as contains confidential
information that the dispute resolution body thinks
should not be given; or

(e) togivethe other party or another specified party a
copy of the whole, or part, of the part of the
document that contains confidential information
subject to a condition that the party give an
undertaking not to disclose the information to
another person except to the extent specified by
the dispute resolution body and subject to such
other conditions as the dispute resolution body
determines.

206. Costs

(1) Each party isto bear its own costs in a dispute hearing
except to the extent that an order under this section
specifies otherwise.

(2) Atany time, the dispute resolution body may order that a
party pay all or a specified part of the costs of another party
in adispute hearing.

(3) Thedispute resolution body may make an order under

subsection (2) only if satisfied that it isfair to do so, having
regard to—

(& whether aparty has conducted the dispute hearing
in away that unnecessarily disadvantaged another
party by conduct such as—

(i) failingto comply with an order or
direction of the dispute resolution body
without reasonable excuse;

(if) failing to comply with this Law, the
Regulations or the Rules;

(iii) asking for an adjournment as a result of
subparagraph (i) or (ii);
(iv) causing an adjournment;
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(6)

(")

(8)

(9)

(v) attempting to deceive another party or the
dispute resolution body;

(vi) vexatiously conducting an access dispute;

(b) whether a party has been responsible for
prolonging unreasonably the time taken to
complete the dispute hearing;

(c) therelative strengths of the claims made by each
of the parties, including whether a party has made
aclaim that has no tenable basis in fact or law;

(d) the nature and complexity of the access dispute;

(e) any other matter the dispute resolution body
considers relevant.

A party to whom an order made under subsection (2) is
directed must comply with the order.

If the dispute resolution body considers that the
representative of a party, rather than the party, is
responsible for conduct described in subsection (3)(a) or
(b), the dispute resolution body may order that the
representative in his or her own capacity compensate
another party for any costs incurred unnecessarily.

Before making an order under subsection (5), the dispute
resolution body must give the representative a reasonable
opportunity to be heard.

A representative of a party to whom an order made under
subsection (5) is directed must comply with the order.

If the dispute resolution body makes an order for costs
before the end of an access dispute, the dispute resolution
body may require that the order be complied with before it
continues with the proceeding.

If the dispute resolution body makes an order for costs, the
dispute resolution body may fix the amount of costsitself.
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(10) Thissection appliesto costs incurred by the partiesin a
dispute hearing even if the notification of the access
dispute to which the dispute hearing relates is withdrawn.

207. Outstanding costs are a debt due to party awarded the costs
Costs that are payable under section 206(4) or (7)—

(@) areadebt dueto the party to whom the dispute
resolution body has ordered that they be paid; and

(b) may be recovered by that party in a court of
competent jurisdiction.

Part 7 — Joint access dispute hearings

208. Definition
In this Part—

nominated disputes has the meaning given by
section 209(2).

2009. Joint dispute hearing
(1) Thissection appliesif—

(8 thedispute resolution body is conducting 2 or
more dispute hearings at a particular time; and

(b) 1 or more matters are common to the access
disputesin relation to which the dispute hearings
are being conducted.

(2) Thedispute resolution body may, by notice in writing,
decide that it will hold ajoint dispute hearing in respect of
such of those access disputes (the nominated disputes) as
are specified in the notice.

(3) Thedispute resolution body may do so only if it considers
thiswould be likely to result in the nominated disputes
being resolved in amore efficient and timely manner.

As at 01 Sep 2009 No. 16 of 2009 page 191
Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Note Western Australian National Gas Access Law text
Chapter 6 Access disputes

Part 7 Joint access dispute hearings

s.210

210. Consulting the parties

(1) Before making adecision under section 209(2), the dispute
resolution body must give each party to each of the
nominated disputes a notice in writing—

(@ specifying what the dispute resolution body is
proposing to do; and

(b) inviting the party to make a written submission on
the proposal to the dispute resolution body within
10 business days after the notice is given.

(2) Thedispute resolution body must have regard to any
submission so made in deciding whether to do so. The
dispute resolution body may have regard to any other
matter it considers relevant.

211. Constitution and procedur e of dispute resolution body for
joint dispute hearings

Chapter 6 Part 6 applies to the joint dispute hearing in a
corresponding way to the way in which it appliesto a
particular dispute hearing.

212. Record of proceedings etc

(1) Thedispute resolution body as constituted for the purposes
of the joint dispute hearing may have regard to any record
of the proceedings of the dispute of any of the nominated
disputes.

(2) Thedispute resolution body as constituted for the purposes
of the dispute hearing of each of the nominated disputes
may, for the purposes of making an access determination in
relation to the access dispute to which that hearing
relates—

(@ haveregard to any record of the proceedings of the
joint dispute hearing; and

(b) adopt any findings of fact made by the dispute
resolution body as constituted for the purposes of
the joint dispute hearing.
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Part 8 — Miscellaneous matters

213. Correction of access determinationsfor clerical mistakes etc
If an access determination contains—
(@ aclerica mistake; or
(b) an error arising from an accidental slip or
omission; or

(c) amateria miscalculation of figures or a material
mistake in the description of any person, thing or
matter referred to in the determination; or

(d) adefectinform,

the dispute resolution body may correct the access
determination.

214. Reservation of capacity during an access dispute

A service provider who isin an access dispute with a user
must not, without the consent of the user, alter the rights
that the user has to use the capacity of the access dispute
pipeline during the period of the dispute.

215. Subsequent service providers bound by access
determinations

(1) An access determination applies to every subsequent
service provider asif that subsequent service provider were
a party to the access dispute in respect of which the access
determination was made.

(2) Inthissection—

subsequent service provider means a service provider
(other than the service provider to whom the access
determination applies) who provides pipeline services—

(@ thesubject of the access dispute; and

(b) inrespect of which the access determination was
made.
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216. Regulations about the coststo be paid by partiesto access
dispute

The Regulations may provide for the dispute resolution
body to—

(8 charge the partiesto an access dispute for its costs
in the access dispute; and

(b) apportion those costs between the parties.
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Chapter 7— The Natural Gas Services Bulletin Board

Part 1 — The Bulletin Board Operator

217. The Bulletin Board operator

The Bulletin Board operator is the person prescribed by the
Regulations as the Bulletin Board operator.

218. Obligation to establish and maintain the Natural Gas
Services Bulletin Board

(1) TheBulletin Board operator first prescribed under
section 217 must establish awebsite, to be known as the
Natural Gas Services Bulletin Board, containing
information of the kind specified in the Rulesin relation to
natural gas services.

(2) TheBulletin Board operator must maintain the Natural Gas
Services Bulletin Board.

(3) TheBulletin Board operator may replace the website with
another website containing information of the kind
specified in the Rulesin relation to natural gas services.

219. Other functions of the Bulletin Board operator

The Bulletin Board operator also has the following
functions:

(@ tocollect and collate Bulletin Board information;

(b) to collect and collate other information in relation
to natural gas services for inclusion on the Natural
Gas Services Bulletin Board;

(c) toderivefrominformation of the type mentioned
in paragraphs (a) and (b) information for inclusion
on the Natural Gas Services Bulletin Board;

(d) to publishinformation on the Natural Gas Services
Bulletin Board of the kinds that may or must be
included on the Natural Gas Services Bulletin
Board under the Rules;
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(e) tomanage information of the type mentioned in
paragraphs (&), (b) and (c);

(f)  such other functions as are conferred on the
Bulletin Board operator by this Law, the Rules or
any other law prescribed by the Regulations for
the purposes of this paragraph.

220. Power s of the Bulletin Board operator

The Bulletin Board operator has the power to do all things
necessary or convenient to be done for or in connection
with the performance of its functions.

221. I mmunity of the Bulletin Board oper ator

(1) TheBulletin Board operator or an officer or employee of
the Bulletin Board operator does not incur any civil
monetary liability for an act or omission in the
performance or exercise, or purported performance or
exercise, of afunction or power of the Bulletin Board
operator under this Law or the Rules unless the act or
omission is done or madein bad faith or through
negligence.

(2) Thecivil monetary liability for an act or omission of akind
referred to in subsection (1) done or made through
negligence may not exceed the prescribed maximum
amount.

(3) The Regulations may, for the purposes of subsection (2),
without limitation do all or any of the following:

(@ prescribe amaximum amount that islimited in its
application to persons, events, circumstances,
losses or periods specified in the Regulations;

(b) prescribe maximum amounts that vary in their
application according to the persons to whom or
the events, circumstances, |osses or periods to
which they are expressed to apply;
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(c) prescribe the manner in which a maximum amount
isto be divided amongst claimants.

(4) TheBulletin Board operator may enter into an agreement
with a person varying or excluding the operation of a
provision of this section and, to the extent of that
agreement, that provision does not apply.

(5 Thissection does not apply to any liability of an officer or
employee of abody corporate to the body corporate.

(6) Inthissection—

civil monetary liability means liability to pay damages or
compensation or any other amount ordered in acivil
proceeding, but does not include liability to pay acivil
penalty under this Law, an infringement penalty under
Chapter 8 Part 7 or the costs of a proceeding.

222. Feesfor services provided

(1) TheBulletin Board operator may charge a fee specified, or
afee calculated in accordance with aformula or
methodology specified, in the Rules for access by a person
to—

(@ the Natura Gas Services Bulletin Board; or
(b) Bulletin Board information.
(2) Thefee must not be such as to amount to taxation.

Part 2— Bulletin Board infor mation
223. Obligation to give information to the Bulletin Board
operator

(1) A person of the following kind who has possession or
control of information in relation to natural gas services
must give the Bulletin Board operator the information if
the person isrequired to do so under the Rules:

(@ aservice provider;

(b) agasmarket operator;
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225.

226.

(c) auser;

(d) anon scheme pipeline user;
(e) aproducer;

(f) astorage provider;

(g) another person who is prescribed by the
Regulations for the purposes of this paragraph.

(2) Theinformation must be given to the Bulletin Board
operator in accordance with the Rules.

(3) Subsection (1) does not apply if the person is exempt under
the Rules from giving the information.

Person cannot rely on duty of confidence to avoid
compliance with obligation

A person must not refuse to comply with the requirement
in section 223(1) on the ground of any duty of confidence.

Giving to Bulletin Board operator false and misleading
information

A person must not give Bulletin Board information to the
Bulletin Board operator that the person knows is false or
misleading in amateria particular.

I mmunity of persons giving information to the Bulletin
Board operator

(1) A person who gives Bulletin Board information to the
Bulletin Board operator does not incur any civil monetary
liability for an act or omission in giving that information
unless the act or omission is done or made in bad faith or
through negligence.

(2) Thecivil monetary liability for an act or omission of akind
referred to in subsection (1) done or made through
negligence may not exceed the prescribed maximum
amount.
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(3) The Regulations may, for the purposes of subsection (2),
without limitation do all or any of the following:

(@ prescribe amaximum amount that islimited in its
application to persons, events, circumstances,
losses or periods specified in the Regulations;

(b) prescribe maximum amounts that vary in their
application according to the persons to whom or
the events, circumstances, |osses or periods to
which they are expressed to apply;

(c) prescribe the manner in which a maximum amount
isto be divided amongst claimants.

(4) A person mentioned in subsection (1) may enter into an
agreement with another person varying or excluding the
operation of aprovision of this section and, to the extent of
that agreement, that provision does not apply.

(5) Inthissection—

civil monetary liability means liability to pay damages or
compensation or any other amount ordered in acivil
proceeding, but does not include liability to pay acivil
penalty under this Law, an infringement penalty under
Chapter 8 Part 7 or the costs of a proceeding.

Part 3 — Protection of infor mation

227. Protection of information by the Bulletin Board operator

(1) TheBulletin Board operator must not copy, record, use or
disclose information that is Bulletin Board information,
except for the purposes of exercising powers or performing
functions as the Bulletin Board operator.

(2) If aperson ceasesto be the Bulletin Board operator, the
person must not afterwards copy, record, use or disclose
information that is Bulletin Board information and that was
disclosed to the person as the Bulletin Board operator.
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(3) Subsection (1) does not apply if—

(@ theBulletin Board operator has the written consent
for the copying, recording, use or disclosure
from—

(i) the person who gave the information; or

(if)  the person from whom the person referred
to in subparagraph (i) received that
information; or

(b) theinformationis publicly available; or

(c) theinformation isrequired to be used or disclosed
because of the operation of alaw of this
jurisdiction or another participating jurisdiction; or

(d) theinformationisalso disclosed to the Bulletin
Board operator—

(i) for reasons other than compliance with
section 223(1); and

(if)  incircumstances other than those
expressly permitted by the Rules.

228. Protection of information by employees etc of the Bulletin
Board operator

(1) A personwhois—
(@ anofficer of the Bulletin Board operator; or
(b) an employee of the Bulletin Board operator; or

(c) aperson performing work for or rendering
services to the Bulletin Board operator otherwise
than as an officer or employee,

must not copy, record, use or disclose information that is
Bulletin Board information, except in that person’s
capacity as a person who is exercising powers or
performing functions, or assisting in the exercise of powers
or performance of functions, for the Bulletin Board
operator asthe Bulletin Board operator.
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2 If—

(& information isBulletin Board information; and

(b) theinformationisdisclosed to aperson inthe
person’s capacity as—

(i) an officer of the Bulletin Board operator;
or

(i) anemployee of the Bulletin Board
operator; or

(iii) aperson performing work for or rendering
servicesto the Bulletin Board operator
otherwise than as an officer or employee,

exercising powers or performing functions, or
assisting in the exercise of powers or performance
of functions, for the Bulletin Board operator; and

(c) 1of thefollowing applies:

(i) inthe case of an officer of the Bulletin
Board operator—the person ceases to be
an officer acting in that capacity;

(if) inthe case of an employee of the Bulletin
Board operator—the person ceases to be
an employee acting in that capacity;

(iif) inthe case of a person performing work
for or rendering services to the Bulletin
Board operator otherwise than asan
officer or employee—the person ceases to
be a person of that kind acting in that
capacity,

the person must not afterwards copy, record, use
or disclose the information.

(3) Subsections (1) and (2) do not apply if—

(8 the person has the written consent for the copying,
recording, use or disclosure from—

(i) the person who gave the information; or
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(if)  the person from whom the person referred
to in subparagraph (i) received that
information; or

(b) theinformationis publicly available; or

(c) theinformation isrequired to be used or disclosed
because of the operation of alaw of this
jurisdiction or another participating jurisdiction; or

(d) theinformationisalso disclosed to the person—

(i) for reasons other than compliance with
section 223(1); and

(i)  in circumstances other than those
expressy permitted by the Rules.
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Chapter 8 — Proceedings under the National Gas L aw

Part 1 — Proceedings generally

229. Instituting civil proceedingsunder thisLaw

(1) Proceedings may not beinstituted in a court in respect of a
breach of a provision of this Law, the Regulations or Rules
that is not an offence provision by any person except as
provided for in this Chapter.

(2) The AER may, in accordance with Chapter 8 Part 2,
institute civil proceedings in respect of a breach of—

(8 aprovision of thisLaw that is not an offence
provision (including a provision that isa civil
penalty provision or conduct provision); or

(b) aprovision of the Regulations that is not an
offence provision (including a provision that isa
civil penalty provision or conduct provision); or

(c) aprovision of the Rules (including a provision that
isacivil penalty provision or a conduct provision).

(3) A person other than the AER may, in accordance with
Chapter 8 Part 2, ingtitute civil proceedingsin respect of a
breach of a conduct provision.

230. Timelimit within which proceedings may beinstituted

(1) The AER may only institute a proceeding for a breach, by a
person, of a provision of this Law, the Regulations or the
Rules that is not an offence provision within 6 years after
the date on which the breach occurred.

(2) A person, other than the AER, may only ingtitute a
proceeding for a breach of a conduct provision by another
person within 6 years after the date on which the breach
occurred.
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Part 2 — Proceedings for breaches of thisL aw, Regulations or

the Rules

231. AER proceedingsfor breaches of thisLaw, Regulations or
the Rulesthat are not offences

D

(1A)

(2)

The Court may make an order, on application by the AER
on behalf of the Commonwealth, declaring that a person is
in breach of a provision of this Law, the Regulations or the
Rules that is not an offence provision.

Note—

A Supreme Court of aparticipating jurisdiction that isa
State may hear an application by the AER under
subsection (1) by operation of section 39(2) of the
Judiciary Act 1903 of the Commonwealth.

When subsection (1) isread asif areferenceinit to the
AER were areference to the ERA, the subsection isto be
read as if “on behalf of the Commonwealth” had been
deleted.

If the order declares a person to bein breach of a provision
of this Law the Regulations or the Rules that is not an
offence provision, the order may include 1 or more of the
following:

(8 anorder that the person pay acivil penalty
determined in accordance with this Law, the
Regulations and the Rules if the breach is a breach
of acivil penalty provision;

(b) an order that the person cease, within a specified
period, the act, activity or practice constituting the
breach;

(c) anorder that the person take such action, or adopt
such practice, as the Court requires for remedying
the breach or preventing arecurrence of the
breach;
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(d) anorder that the person implement a specified
program for compliance with this Law, the
Regulations and the Rules;

(e) anorder of akind prescribed by the Regulations.

(3) If aperson has engaged, is engaging or is proposing to
engage in any conduct in breach of aprovision of thisLaw,
the Regulations or the Rules that is not an offence
provision, the Court may, on application by the AER on
behalf of the Commonwealth, grant an injunction—

(8 restraining the person from engaging in the
conduct; and

(b) if, inthe Court’s opinion, it is desirable to do so—
requiring the person to do something.

(3A) When subsection (3) isread asif areferenceinit to the
AER were areference to the ERA, the subsection isto be
read as if “on behalf of the Commonwealth” had been
deleted.

(4) The power of the Court under subsection (3) to grant an
injunction restraining a person from engaging in conduct of
aparticular kind may be exercised—

(@ if the Court is satisfied that the person has engaged
in conduct of that kind—whether or not it appears
to the Court that the person intends to engage
again, or to continue to engage, in conduct of that
kind; or

(b) if it appearsto the Court that, if an injunctionis
not granted, it islikely that the person will engage
in conduct of that kind—whether or not the person
has previously engaged in conduct of that kind and
whether or not there is an imminent danger of
substantial damage to any person if the person
engages in conduct of that kind.
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232. Proceedingsfor declaration that a person isin breach of a
conduct provision

(1) The Court may make an order, on application by a person
other than the AER, declaring that another personisin
breach of a conduct provision.

(2) If the order declares aperson to be in breach of a conduct
provision, the order may include 1 or more of the
following:

(@ anorder that the person in breach cease, within a
specified period, the act, activity or practice
constituting the breach;

(b) an order that the person in breach take such action,
or adopt such practice, as the Court requires for
remedying the breach or preventing a recurrence
of the breach;

(c) anorder that the person in breach implement a
specified program for compliance with this Law,
the Regulations and the Rules;

(d) anorder of akind prescribed by the Regulations.

(3) If aperson has engaged, is engaging or is proposing to
engage in any conduct in breach of a conduct provision, the
Court may, on application by another person (other than
the AER), grant an injunction—

(&) restraining the first mentioned person from
engaging in the conduct; and

(b) if, inthe Court’s opinion, it is desirable to do so—
requiring the first mentioned person to do
something.
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(4) The power of the Court under subsection (3) to grant an
injunction restraining a person from engaging in conduct of
aparticular kind may be exercised—

(& if the Court is satisfied that the person has engaged
in conduct of that kind—whether or not it appears
to the Court that the person intends to engage
again, or to continue to engage, in conduct of that
kind; or

(b) if it appearsto the Court that, if an injunctionis
not granted, it islikely that the person will engage
in conduct of that kind—whether or not the person
has previously engaged in conduct of that kind and
whether or not there is an imminent danger of
substantial damage to any person if the person in
conduct of that kind.

233. Actions for damages by personsfor breach of conduct
provision

A person other than the AER who suffers|oss or damage
by conduct of another person that was done in breach of a
conduct provision may recover the amount of the loss or
damage by action against that other person in a court of
competent jurisdiction.

Part 3— Mattersrelating to breaches of thisLaw, the
Regulationsor the Rules

234. Mattersfor which theremust beregard in determining
amount of civil penalty

Every civil penalty ordered to be paid by a person declared
to be in breach of a provision of this Law, the Regulations
or the Rules must be determined having regard to all
relevant matters, including—

(8 thenature and extent of the breach; and
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(b) the nature and extent of any loss or damage
suffered as a result of the breach; and

(c) thecircumstancesin which the breach took place;
and

(d) whether the person has engaged in any similar
conduct and been found to be in breach of a
provision of this Law, the Regulations or the Rules
in respect of that conduct; and

(e) whether the service provider had in place a
compliance program approved by the AER or
required under the Rules, and if so, whether the
service provider has been complying with that
program.

235. Breach of a civil penalty provision isnot an offence

A breach of acivil penalty provision is not an offence.

236. Breaches of civil penalty provisionsinvolving continuing
failure

For the purpose of determining the civil penalty for a
breach of acivil penalty provision, if the breach consists of
afailure to do something that is required to be done, the
breach is to be regarded as continuing until the act is done
despite the fact that any period within which, or time
before which, the act is required to be done has expired or
passed.

237. Conduct in breach of morethan 1 civil penalty provision

D)

(2)

If the conduct of a person constitutes a breach of 2 or more
civil penalty provisions, proceedings may be instituted
under this Law against the person in relation to the breach
of any 1 or more of those provisions.

However, the person is not liable to more than 1 civil
penalty under this Law in respect of the same conduct.
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Note—

Clause 49 of Schedule 2 to this Law sets out further provisionsin
relation to double jeopardy.

238. Personsinvolved in breach of civil penalty provision or
conduct provision

(1) A person must not—

() ad, abet, counsel or procure a breach of acivil
penalty provision or conduct provision by another
person; or

(b) beinany way directly or indirectly knowingly
concerned in, or party to, a breach of acivil
penalty provision or conduct provision by another
person.

(2) ThisLaw appliesto aperson who breaches subsection (1)
in relation to a civil penalty provision or conduct provision
asif the person were a person who has breached the civil
penalty provision or conduct provision.

230. Attempt to breach a civil penalty provision

A person who attempts to commit a breach of acivil
penalty provision commits a breach of that provision.

240. Civil penalties payable to the Commonwealth

If aperson isordered to pay acivil penalty, the penalty is
payable to the State of Western Australiaexcept if the
order is made on an application by the AER on behalf of
the Commonwealth, in which case it is payable to the
Commonwealth.
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Judicial review of decisions under this Law, the Regulations
and the Rules

Part 4 — Judicial review of decisonsunder thisLaw, the

Regulations and the Rules

241. Definition

In this Part—

person aggrieved includes a person whose interests are
adversely affected.

242. Applicationsfor judicial review of decisions of the AEMC

D)

(2)

A person aggrieved by—

(@ adecision or determination of the AEMC under
this Law, the Regulations or the Rules; or

(b) afailureby the AEMC to make adecision or
determination under this Law, the Regulations or
the Rules; or

(c) conduct engaged in, or proposed to be engaged in,
by the AEMC for the purpose of making a
decision or determination under this Law, the
Regulations or the Rules,

may apply to the Court for judicial review of the decision
or determination, failure or conduct or proposed conduct.

Note—

The Commonwealth Minister, NCC and AER are subject
tojudicia review under the Administrative Decisions
(Judicial Review) Act 1977 of the Commonwealth.

Unless the Court otherwise orders, the making of an
application to the Court under subsection (1) does not
affect the operation of the decision or determination
referred to in that subsection or prevent the taking of action
to implement the decision or determination.
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243. Applicationsfor judicial review of decisions of the Bulletin
Board operator

(1) A person aggrieved by—
(@ adecision or determination of the Bulletin Board
operator under this Law or the Rules; or

(b) afailureby the Bulletin Board operator to make a
decision or determination under this Law or the
Rules; or

(c) conduct engaged in, or proposed to be engaged in,
by the Bulletin Board operator for the purpose of
making a decision or determination under this Law
or the Rules,

may apply to the Court for judicial review of the decision
or determination, failure or conduct or proposed conduct.

(2) Unlessthe Court otherwise orders, the making of an
application to the Court under subsection (1) does not
affect the operation of the decision or determination
referred to in that subsection or prevent the taking of action
to implement the decision or determination.

Part 5— Meritsreview and other non-judicial review
Division 1 — Interpretation

244, Definitions
In this Part—

AER information disclosure decision means a decision of
the AER under section 329 to disclose information, or the
contents of a document;

affected or interested person or body means—

(8 aservice provider to whom areviewable
regulatory decision applies;
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(b) auser, prospective user or end user whose
commercia interests are materially affected by a
reviewable regulatory decision;

(c) auser or consumer association;

(d) apersonwhoseinterests are affected by a
reviewable regulatory decision that is—

(i) acoverage determination; or

(i) al5-year no-coverage determination; or

(iii) acoverage revocation determination;
applicant means—

(@ an affected or interested person or body who has
been granted leave to apply for review by the
Tribunal under Division 2; or

(b) aperson who makes an application under
section 263;

average annual regulated revenue means the annual
average of regulated revenue calculated for the regulatory
period of an applicable access arrangement;

coverage related light regulation decision means either of
the following reviewable regulatory decisions:

(8 adecision of the NCC under section 110(1);
(b) adecision of the NCC under section 119(3);

end user includes a person who acquires, or proposes to
acquire, natural gas for the purpose of on-selling that gasto
a person who intends to consume that gas;

intervener means a person or body referred to in
section 253, 254 or 255 who has intervened in areview
under Division 2 with the leave of the Tribunal or
otherwise;

NCC recommendation means—
(& acoverage recommendation; or
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(b) acoverage revocation recommendation; or
(c) ano-coverage recommendation; or
(d) apriceregulation exemption recommendation;

original decision maker means arelevant Minister, the
Commonwealth Minister, the AER or the NCC;

regulated revenue means the total revenue earned or to be
earned by a covered pipeline service provider—

(& under; and
(b) during the regulatory period of,

an applicable access arrangement through the provision of
reference services to which that arrangement applies,

regulatory period means the period specified in an
applicable access arrangement to be the regul atory period;

review under this Part means areview under Division 2 or
Division 3;
reviewable regulatory decision means—

(& aMinisterial coverage decision; or

(b) alight regulation determination or a decision of
the NCC under Chapter 3 Part 2 not to make a
light regulation determination; or

(c) decision of the NCC under Chapter 3 Part 2 to
revoke or not revoke alight regulation
determination; or

(d) an applicable access arrangement decision (other
than afull access arrangement decision that does
not approve afull access arrangement); or

(e) an AER ring fencing determination; or

(f) adecision of the AER under section 146 to give an
exemption; or

(g) an associate contract decision; or
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(h) adecision of an origina decision maker that is
prescribed by the Regulations to be areviewable
regulatory decision,

but does not include a decision of the AER made under
Chapter 10 Part 2;

small/medium user or consumer intervener means a user
or consumer intervener that—

(@ the members of which are only small to medium
users or end users; or

(b) if it does not have any such members, has, as an
object or purpose, the object or purpose of
representing and promoting the interests of small
to medium users or end users,

small to medium user or end user means a user or end user
whose annual consumption of natural gas does not exceed
alevel (expressed in tergjoules) fixed by Regulation for the
purposes of this definition;

user or consumer association means an association or
body (whether incorporated or unincorporated)—

(@ the members of which include more than 1 user,
prospective user or end user; and

(b) that represents and promotes the interests of those
members in relation to the provision of natural gas
services,

user or consumer interest group means an association or
body (whether incorporated or unincorporated)—

(8 that has, as an object or purpose, the object or
purpose of representing and promoting the
interests of users or prospective users or end users
of natural gas services; but

(b) the members of which need not include a user,
prospective user or end user;
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user or consumer intervener means—
(8 auser or consumer association; or
(b) auser or consumer interest group,

that has made a submission or comment in relation to the
making of areviewable regulatory decision following an
invitation to do so under this Law or the Rules.

Divison 2 — Meritsreview for reviewable regulatory decisions

245. Applicationsfor review

(1) Subject to this section, an affected or interested person or
body, with the leave of the Tribunal, may apply to the
Tribunal for areview of areviewable regulatory decision.

(2) An application must—

(& bemadein the form and manner determined by
the Tribunal; and

(b) specify the grounds for review being relied on.

246. Groundsfor review

(1) An application under section 245(1) may be made only on
1 or more of the following grounds:

(8 theorigina decision maker made an error of fact
in the decision maker’ s findings of facts, and that
error of fact was material to the making of the
decision;

(b) theoriginal decision maker made more than 1
error of fact in the decision maker’ s findings of
facts, and those errors of fact, in combination,
were material to the making of the decision;

(c) theexerciseof the original decision maker's
discretion was incorrect, having regard to all the
circumstances,
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(d) theorigina decision maker’s decision was
unreasonable, having regard to al the
circumstances.

(2) Itisfor the applicant to establish aground listed in
subsection (1).

247. By when an application must be made

(1) Anapplication under section 245(1) in respect of a
reviewable regulatory decision (other than a coverage
related light regulation decision) must be made no later
than 15 business days after the reviewable regulatory
decision is published in accordance with this Law or the
Rules.

(2) An application under section 245(1) in respect of a
coverage related light regulation decision must be made—

(@ inthecase of adecision of the NCC under
section 110(1), no later than 15 business days after
the making of the coverage determination relating
to the coverage recommendation to which the
decision under section 110(1) is attached;

(b) inthe case of adecision of the NCC under
section 119(3), no later than 15 business days after
the making of the coverage revocation
determination relating to the coverage revocation
recommendation to which the decision under
section 119(3) is attached.

248. Tribunal must not grant leave unless seriousissueto be
heard and deter mined

Subject to this Division, the Tribunal must not grant leave
to apply under section 245(1) unlessiit appears to the
Tribunal that there is a serious issue to be heard and
determined as to whether a ground for review set out in
section 246(1) exists.
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249. L eave must berefused if application isabout an error
relating to revenue amounts below specified threshold

(1) Thissection appliesif—

(@ leaveto apply under section 245(1) is about an
error in areviewable regulatory decision that isa
full access arrangement decision; and

(b) theground for review relied on by the applicant
relates to the amount of revenue that may be
earned by a covered pipeline service provider that
is specified in or derived from that decision.

(2) Despite section 248, the Tribunal must not grant leave to
apply under section 245(1) even if thereis a serious issue
to be heard and determined as to whether a ground for
review set out in section 246(1) exists unless the amount
that is specified in or derived from the decision exceeds the
lesser of $5 000 000 or 2% of the average annual regulated
revenue of the covered pipeline service provider.

250. Tribunal must refuseto grant leave if submission not made
or ismade late

The Tribunal must not grant leave to apply under

section 245(1) to a person or body referred to in
paragraph (b), (c) or (d) of the definition of affected or
interested person or body in section 244 if that person or
body—

(@ did not make a submission or comment in relation
to the making of the reviewable regul atory
decision under review following an invitation to
do so under this Law or the Rules; or

(b) did make asubmission or comment in relation to
the making of the reviewable regulatory decision
under review following an invitation to do so
under this Law or the Rules but that submission—
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(i) was not made within the time required
under this Law or the Rules following that
invitation; and

(i) was not taken into account in the making
of the decision.

251. Tribunal may refuseto grant leaveto service provider in
certain cases
(1) Thissection applies—

(& inrelation to an application under section 245(1)
by a service provider for areview of areviewable
regul atory decision that applies to the service
provider; and

(b) if the Tribunal is satisfied of the matters set out in
section 248 or 249 to grant leave to apply under
section 245(1).

(2) Despite being satisfied of the matters set out in section 248
or 249 to grant leave to apply under section 245(1), the
Tribunal may refuse to grant leave to the service provider if
the Tribunal is satisfied the service provider—

(& without reasonable excuse—

(i) failed to comply with arequest (including
arequest for relevant information), or a
direction made under this Law or the
Rules for the purpose of making the
decision; or

(i) conducted itself in a manner that resulted
in the making of the decision being
delayed; or

(b) midled, or attempted to mislead—

(i) inal cases, the original decision maker
on a matter relevant to the original
decision maker’s decision;

page 218 No. 16 of 2009 As at 01 Sep 2009

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Western Australian National Gas Access Law text Note
Proceedings under the National Gas Law Chapter 8

Merits review and other non-judicial review Part 5

s. 252

(if) inthe case of areviewable regulatory
decision that isa Ministerial coverage
decision, the NCC on a matter relevant to
the making of an NCC recommendation
relating to the decision.

252. Effect of application on operation of reviewableregulatory
decisions

An application under section 245(1)—

(8 does not the stay the operation of the following
reviewable regulatory decisions:

(i) an applicable access arrangement decision
approving or making an applicable access
arrangement; or

(i) an associate contract decision;

(b) staysthe operation of any other reviewable
regulatory decision on the granting of leaveto
apply by the Tribunal, unless the Tribunal
otherwise orders.

253. Intervention by othersin areview without leave

Only the following persons may intervene in areview
under this Division without leave of the Tribunal:

(@ aservice provider to whom the reviewable
regulatory decision being reviewed applies,

(b) aMinister of a participating jurisdiction.

254. Leavefor reviewableregulatory decision process
participants

(1) The Tribunal must grant leave to a person or body to
intervene in areview under this Division if that person or
body is a reviewable regulatory decision process
participant.

(2) Inthissection—

As at 01 Sep 2009 No. 16 of 2009 page 219
Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Note Western Australian National Gas Access Law text

Chapter 8 Proceedings under the National Gas Law

Part 5 Merits review and other non-judicial review

s. 255
reviewable regulatory decision process participant means
aperson or body (other than a user or consumer intervener)
with a sufficient interest in the reviewable regul atory
decision being reviewed who—

(8 hasmade asubmission or comment in relation to
the making of that decision within the time
required under this Law or the Rules following an
invitation to do so under this Law or the Rules; or

(b) has made a submission or comment in relation to
the making of that decision outside the time
required under this Law or the Rules following an
invitation to do so under this Law or the Rules but
which was taken into account in the making of that
decision.

255. Leavefor user or consumer intervener

(1) A user or consumer intervener may apply to the Tribunal
for leave to intervenein areview of areviewable
regulatory decision under this Division.

(2) The Tribuna may grant leave to auser or consumer
intervener to intervene in areview under this Division.

(3) Without limiting subsection (2), the Tribunal may grant
leave to a user or consumer intervener to intervenein a
review under this Division if the Tribunal is satisfied—

(8 theuser or consumer intervener, in its application
for leave to intervene, raises a matter that will not
be raised by the original decision maker or the
applicant; or

(b) theinformation or material the user or consumer
intervener wishes to present, or the submissions
the user or consumer intervener wishes to make, in
the review are likely to be better presented or
made by the user or consumer intervener rather
than another party to the review; or
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(c) theinterests of the user or consumer intervener or
its members are affected by the decision being
reviewed.

(4) For the purposes of subsection (3)(c)—

(a8 theinterests of auser or consumer intervener are
to be taken to be affected if the reviewable
regulatory decision being reviewed relates to an
object or purpose of the user or consumer
intervener;

(b) theinterests of auser or consumer intervener are
not to be taken to not be affected only because
those interests do not coincide with the interests of
the applicant.

256. Interveners may raise new groundsfor review

(1) Anintervener may raise in areview under this Division
any of the grounds specified in section 246 even if the
ground that is raised by the intervener is not raised by the
applicant.

(2) Toavoid doubt, it isfor the intervener to establish the
ground referred to in subsection (1).
257. Partiesto areview under thisDivision
The parties to areview under this Division are—
(@ theapplicant; and

(b) theorigina decision maker whose decision isthe
reviewable regulatory decision being reviewed
under this Division; and

(c) anintervener.
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259.

Mattersthat partiesto areview may and may not raisein a
review

(1) Anorigina decision maker whose decisionisthe
reviewable regulatory decision being reviewed under this
Division may, in the review, raise—

(8 amatter not raised by the applicant or an
intervener that relates to aground for review, or a
matter raised in support of aground for review,
raised by the applicant or an intervener;

(b) apossible outcome or effect on the reviewable
regulatory decision being reviewed that the
original decision maker considers may occur as a
conseguence of the Tribunal making a
determination setting aside or varying the
reviewable regulatory decision.

(2) A party (other than the original decision maker) to areview
under this Division may not raise any matter that was not
raised in submissionsin relation to the reviewable
regul atory decision before that decision was made.

Tribunal must make deter mination

(1) If, following an application, the Tribunal grantsleavein
accordance with section 245, the Tribunal must make a
determination in respect of the application.

Note—
See section 260 for the time limit within which the
Tribuna must make its determination.

(2) A determination under this section may—

(a) affirm, set aside or vary the reviewable regulatory
decision;

(b) remit the matter back to the original decision
maker to make the decision again, in accordance
with any direction or recommendation of the
Tribunal.
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(3) For the purposes of making a determination of the kind in
subsection (2)(a), the Tribunal may perform all the
functions and exercise all the powers of the original
decision maker under this Law or the Rules.

(4) Indeciding whether to remit a matter back to the original
decision maker to make the decision again, the Tribunal
must have regard to the nature and relative complexities
of—

(@ thereviewable regulatory decision; and
(b) the matter the subject of the review.

(5) A determination by the Tribunal affirming, setting aside or
varying the reviewable regulatory decision is, for the
purposes of this Law (other than this Part), to be taken to
be a decision of the original decision maker.

260. Target timelimit for Tribunal for making a deter mination
under thisDivision

(1) The Tribunal must useits best endeavours to make a
determination in respect of the application for review under
this Division—

(& within 3 months after the Tribunal grantsleave in
accordance with section 245 (the standard
period); or

(b) if the standard period is extended under this
section—that period as extended.

(2) If the Tribunal is unable to make a determination in respect
of the application within the standard period, or that period
as extended, the Tribunal must, by notice in writing, extend
the standard period or that period by a specified period.

(3 The Tribunal must give a copy of the notice to—
(@ theapplicant; and
(b) every other party to the application.
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(4) The Tribunal may extend the standard period, or that
period as extended, more than once.

(5) If the Tribunal extends a period, it must publish anoticein
anewspaper circulating generally throughout Australia—

(8 stating that it has done so; and

(b) specifying adate by which it must now use its best
endeavours to make the determination.

261. Mattersto be considered by Tribunal in making
determination

(1) Subject to this section, the Tribunal, in reviewing a
reviewable regulatory decision, must not consider any
matter other than review related matter.

(2) TheTribunal, in reviewing a reviewable regulatory
decision, must—

(@ inall cases, have regard to any document—

(i) prepared, and used, by the original
decision maker for the purpose of making
the reviewable regulatory decision; and

(if)  that the decision maker has made publicly
available; and

(b) inthe case of areviewable regulatory decision that
isaMinisterial coverage decision, also have
regard to any document—

(i) prepared, and used, by the NCC for the
purpose of making the NCC
recommendation relating to the
Ministerial coverage decision; and

(if) that the NCC has made publicly available.
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(3 Inaddition, if in areview, the Tribunal is of the view that a

(4)

(5)

(6)

()

ground of review has been established, the Tribunal may
alow new information or material to be submitted if the
new information or material—

(8 would assist it on any aspect of the determination
to be made; and

(b) was not unreasonably withheld from—

(i) inal cases, the original decision maker
when the decision maker was making the
reviewable regulatory decision; and

(if) inthe case of areviewable regulatory
decision that isa Ministerial coverage
decision, the NCC when it was it making
the NCC recommendation related to
Ministerial coverage decision.

Subject to this Law, for the purpose of subsection (3)(b),
information or material not provided to the origina
decision maker or the NCC (as the case requires) following
arequest for that information or material by the original
decision maker or the NCC under this Law or the Rulesis
to be taken to have been unreasonably withheld.

Subsection (4) does not limit what may constitute an
unreasonabl e withholding of information or material.

In the case of areview of areviewable regulatory decision
of the AER that is adecision to make afull access
arrangement decision in place of an access arrangement
that the AER did not approve, the Tribunal may consider
the reasons of the AER for its decision not to approve the
access arrangement.

In this section—
review related matter means—

(@ theapplication for review and submissionsin
support of the application; and
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(b)

(©)

(d)

()

(f)

(9)

(h)

the reviewable regulatory decision and the written
record of it and any written reasons for it; and

in the case of areviewable regulatory decision that
is an applicable access arrangement decision—any
document, proposal or information required or
allowed under the Rules to be submitted as part of
the process for the making of the decision; and

any written submissions made to the origina
decision maker before the reviewable regulatory
decision was made or the NCC before the making
of an NCC recommendation; and

any reports and materials relied on by the origina
decision maker in making the reviewable
regulatory decision or the NCC in making an NCC
recommendation; and

any draft of the reviewable regulatory decision or
NCC recommendation; and

any submissions on—

(i) thedraft of the reviewable regulatory
decision or the reviewabl e regul atory
decision itself considered by the original
decision maker; or

(if) thedraft of an NCC recommendation or
the NCC recommendation itself
considered by the NCC; and

the transcript (if any) of any hearing conducted by
the original decision maker for the purpose of
making the reviewable regulatory decision.

262. Assistance from NCC in certain cases

(1) Thissection appliesif the reviewable regulatory decision
being reviewed under this Division isaMinisterial
coverage decision.
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(2) The member of the Tribunal presiding in the review may
require the NCC to give information and other assistance
and to make reports, as specified, by the member for the
purposes of the review.

Division 3— Tribunal review of AER information disclosure
decisions under section 329

263. Application for review

(1) A person whose interests are adversely affected by an AER
information disclosure decision may apply to the Tribunal
for areview of the decision.

(2) An application must be made in the form and manner
determined by the Tribunal.

(3 An application may only be made on the ground that—

(8 thedecision was not made in accordance with law;
or

(b) thedecision isunreasonable having regard to all
relevant circumstances.

(4) The person must lodge the application with the Tribunal no
later than 5 business days after the date of the notice given
under section 329(2), (3) or (6) to which the AER
information disclosure decision relates (whichever isthe
later).

(5 An application under this section stays the operation of the
decision until the earlier of—

(& 20 business days; or

(b) the making of a determination by the Tribunal in
respect of the application.

264. Exclusion of publicin certain cases

On the application of a party to areview under this
Division, the Tribunal may conduct the review in the
absence of the public.
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265. Determination in thereview

D)

(2

3

(4)

Subject to this Part, on receipt of an application under
section 263, the Tribunal must make a determination in
respect of the application.

A determination under this section must only—
(@ affirmthe AER information disclosure decision; or

(b) forbid disclosure by the AER of the information or
document to which the AER information
disclosure decision the subject of the review
relates; or

(c) restrict, as specified in the determination, the
intended disclosure by the AER of the information
or document to which the AER information
disclosure decision the subject of the review
relates.

For the purposes of making a determination of the kind in
subsection (2)(a), the Tribunal may perform all the
functions and exercise all the powers of the AER under this
Law or the Rules.

A determination by the Tribunal affirming, forbidding or
restricting the AER information disclosure decision is, for
the purposes of this Law (other than this Part), to be taken
to be adecision of the AER.

266. Tribunal must be taken to have affirmed decision if decision
not made within time

D)

(2)

This section applies if the Tribunal does not make a
determination under section 265 within 20 business days
after an application islodged under section 263.

The Tribunal must be taken to have made a determination
under section 265 affirming the AER information
disclosure decision to which the application relates.
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267. Assistance from the AER in certain cases

The member of the Tribunal presiding in the review may
require the AER to give information and other assistance
and to make reports, as specified, by the member for the

purposes of the review.

Division 4 — General

268. Costsin areview

(1) Subject to this section, the Tribunal may order that a party
to areview under this Part pay all or a specified part of the
costs of another party to the review.

(2) The Tribunal must not make an order requiring an original
decision maker or small/medium user or consumer
intervener to pay the costs of another party to the review
unlessthe Tribunal considers that the original decision
maker or intervener has conducted their casein the review
without due regard to—

(8 the coststhat would have to be incurred by another
party to the review as aresult of that conduct; or

(b) thetime required by—

(i) theTribuna to hear the review as aresult
of that conduct; or

(if) another party to prepare their caseasa
result of that conduct; or

(c) thesubmissions or arguments made to the
Tribunal by another party.
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(3) The Tribuna may make an order requiring a user or
consumer intervener (that is not a small/medium user or
consumer intervener) that has intervened in the review to
pay all or part of the costs of another party to the review if
the Tribunal considers that the intervener has conducted
their case in the review without due regard to—

(8 the coststhat would have to be incurred by another
party to the review as aresult of that conduct; or

(b) thetime required by—

(i) theTribuna to hear the review as aresult
of that conduct; or

(if) another party to prepare their caseasa
result of that conduct; or

(c) thesubmissions or arguments made to the
Tribunal by another party.
269. Amount of costs

If the Tribunal makes an order for costs in areview under
this Part, the Tribunal may in that order fix the amount of
costs payable by a party to the review on—

(@ aparty and party basis; or

(b) asolicitor and client basis; or

(c) anindemnity basis; or

(d) any other basis as the Tribunal may decide.
270. Review of Part

(1) The MCE must cause areview of this Part to be undertaken
within 7 years after the commencement of this Part by a
person nominated by the M CE.

(2) The MCE must specify the matters to be addressed in the
review.
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(3) The person undertaking the review must, during the
review, invite public comment and submissions about the
matters to be addressed in the review.

(4) The person undertaking the review must report, in writing,
to the M CE on the outcome of the review by the date
specified by the MCE.

Part 6 — Enforcement of access deter minations
271. Enforcement of access deter minations

(1) If the Court is satisfied, on the application of a party to an
access determination, that another party to the
determination has engaged, is engaging, or is proposing to
engage in conduct that constitutes a contravention of the
determination, the Court may make all or any of the
following orders:

(@ anorder granting an injunction on such terms as
the Court thinks appropriate—

(i) restraining the other party from engaging
in the conduct; or

(if) if the conduct involves refusing or failing
to do something—requiring the other
party to do that thing;

(b) an order directing the other party to compensate
the applicant for loss or damage suffered as a
result of the contravention;

(c) any other order that the Court thinks appropriate.

(2) Therevocation of an access determination does not affect
any remedy under subsection (1) in respect of a
contravention of the determination that occurred when the
determination wasin force.
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(3) If the Court has power under subsection (1) to grant an
injunction restraining a person from engaging in particular
conduct, or requiring a person to do anything, the Court
may make any other orders (including granting an
injunction) that it thinks appropriate against any other
person who was involved in the contravention concerned.

(4) A referencein this section to a person involved in the
contravention is areference to a person who has—

(@) aided, abetted, counselled or procured the
contravention; or

(b) induced the contravention, whether through threats
or promises or otherwise; or

(c) beeninany way (directly or indirectly) knowingly
concerned in or a party to the contravention; or

(d) conspired with others to effect the contravention.

272. Consent injunctions

On an application for an injunction under section 271, the
Court may grant an injunction by consent of all of the
parties to the proceedings, whether or not the Court is
satisfied that the section applies.

273. Interim injunctions
The Court may grant an interim injunction pending
determination of an application under section 271.

274. Factorsrelevant to granting a restraining injunction

The power of the Court to grant an injunction under
section 271 restraining a person from engaging in conduct
may be exercised whether or not—

(a) it appearsto the Court that the person intends to
engage again, or to continue to engage, in conduct
of that kind; or

(b) the person has previously engaged in conduct of
that kind; or
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(c) thereisanimminent danger of substantial damage
to any person if the first mentioned person engages
in conduct of that kind.

275. Factorsreevant to granting a mandatory injunction

The power of the Court to grant an injunction under
section 271 requiring a person to do athing may be
exercised whether or not—

() it appearsto the Court that the person intends to
refuse or fail again, or to continue to refuse or fail,
to do that thing; or

(b) the person has previously refused or failed to do
that thing; or

(c) thereisanimminent danger of substantial damage
to any person if the first mentioned person refuses
or fails to do that thing.

276. Discharge or variation of injunction or other order

The Court may discharge or vary an injunction or order
granted under this Part.

Part 7 — Infringement notices
277. Power to serve notice

(1) The AER may serve an infringement notice on a person
that the AER has reason to believe has breached a civil
penalty provision.

(2) The AER must, however, serve an infringement notice not
later than 12 months after the date on which the AER
forms a belief that there has been a breach of a civil penalty
provision.

(3 Aninfringement notice may be served on a natura
person—

(@ by delivering it personaly to the person; or
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(b) by sending it by post addressed to the person to

their usual or last known place of residence or
business.

(4) Aninfringement notice may be served on a person that isa
body corporate—

(@

(b)

by delivering it personally to the registered office
or usual or last known place of business of the
body corporate; or

by sending it by post addressed to the body
corporate to its registered office or usual or last
known place of business.

278. Form of notice

An infringement notice must state—

(@
(b)

(©)

(d)
()
(f)

(9)

(h)

the date of the notice;

that the alleged breach is a breach of the civil
penalty provision;

the nature, and a brief description, of the alleged
breach;

the date, time and place of the alleged breach;
the infringement penalty for the alleged breach;

the manner in which the infringement penalty may
be paid;

the time (being not less than 28 days after the date
on which the notice is served) within which the
infringement penalty must be paid;

that, if the amount of the infringement penalty is
paid before the end of the time specified in the
notice, proceedings will not be instituted in respect
of the alleged breach by the AER unless the notice
iswithdrawn before the end of that timein
accordance with section 282;
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(i) that the person is entitled to disregard the notice
and defend any proceedings in respect of the civil
penalty provision;

() any other particulars prescribed by the
Regulations.

279. I nfringement penalty

The infringement penalty for a breach of acivil penalty
provision is—
(&) if the breach isaleged to have been committed by
anatural person—3$4 000 or any lesser amount that

is prescribed by the Regulationsin relation to the
civil penalty provision;

(b) if the breach isalleged to have been committed by
abody corporate—$20 000 or any lesser amount
that is prescribed by the Regulations in relation to
the civil penalty provision.

280. AER cannot institute proceedings while infringement notice
on foot

On serving an infringement notice under this Part, the AER
must not institute a proceeding in respect of the breach for
which the infringement notice was served if—

(& thetimefor payment stated in the infringement
notice has not expired; and

(b) theinfringement notice has not been withdrawn by
the AER in accordance with section 282.

281. L ate payment of penalty

The AER may accept payment of the infringement penalty
even after the expiration of the time for payment stated in
the infringement notice if—

(8 aproceeding has not been instituted in respect of
the breach to which the infringement penalty
relates; and
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(b) theinfringement notice has not been withdrawn by
the AER in accordance with section 282.

282. Withdrawal of notice

(1) The AER may withdraw an infringement notice at any time
before the end of the time for payment specified in the
notice by serving awithdrawal notice on the person served
with the infringement notice.

(2) A withdrawal notice may be served on a natural person—
(8 by delivering it personaly to the person; or

(b) by sending it by post addressed to the person to
their usual or last known place of residence or
business.

(3 A withdrawal notice may be served on aperson that is a
body corporate—

(8 by delivering it personadly to the registered office
or usual or last known place of business of the
body corporate; or

(b) by sending it by post addressed to the body
corporate to its registered office or usual or last
known place of business.

(4) Aninfringement notice may be withdrawn even if the
infringement penalty has been paid.
283. Refund of infringement penalty

If an infringement notice is withdrawn in accordance with
section 282, the amount of any infringement penalty paid
must be refunded by the AER.

284. Payment expiates breach of civil penalty provision

No proceedings may be taken by the AER against a person
on whom an infringement notice was served in respect of
an alleged breach of acivil penalty provision if—

(@ theinfringement penalty is—
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(i) paid within the time for payment stated in
the notice; and

(i)  not withdrawn by the AER within the
time for payment stated in the notice in
accordance with section 282; or

(b) theinfringement penalty is accepted in accordance
with section 281.

285. Payment not to have certain consequences

The payment of an infringement penalty under this Part is
not and must not be taken to be an admission of a breach of
acivil penalty provision or an admission of liability for the
purpose of any proceeding instituted in respect of the
breach.

286. Conduct in breach of morethan 1 civil penalty provision

(1) If the conduct of a person constitutes a breach of 2 or more
civil penalty provisions, an infringement notice may be
served on the person under this Part in relation to the
breach of any 1 or more of those provisions.

(2) However, the personis not liable to pay more than 1
infringement penalty in respect of the same conduct.

Part 8 — Further provision for corporate liability for breaches
of thisLaw etc
287. Definition
In this Part—

breach provision means an offence provision, acivil
penalty provision or a conduct provision.
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288. Offences and breaches by cor porations

D)

(2)

3

If a corporation contravenes a breach provision, each
officer of the corporation isto be taken to have
contravened the breach provision if the officer knowingly
authorised or permitted the contravention or breach.

An officer of a corporation may be proceeded against under
abreach provision pursuant to this section whether or not
the corporation has been proceeded against under the
provision.

Nothing in this section affects the liability of a corporation
for a contravention of a breach provision.

289. Corporationsalso in breach if officersand employeesarein
breach

If an officer or employee of a corporation commits an act
in their capacity as officer or employee of the corporation
that would, if that act were committed by the corporation,
constitute a breach of a provision of this Law, the
Regulations or the Rules, that corporation is to be taken to
have contravened that provision.
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Chapter 9 — The making of the National Gas Rules

Part 1 — General
Division 1 — Interpretation

290. Definitions
In this Chapter—

AEMC initiated Rule means a Rule of the kind referred to
in section 295(2);

AEMC Rule review means a review conducted by the
AEMC under Chapter 2 Part 2 Division 5;

gas market regulatory body means—

(a theAER;
(b) theERA;
(c) VENCorp;
(d) GMCo;
(e REMCsqo;
(f) aperson or body prescribed by Regulation to be a
gas market regulatory body;
GMCo means the Gas Market Company Ltd
(ACN 095 400 258);

market initiated proposed Rule means arequest for aRule
made under section 295(1) in respect of which the AEMC
publishes a notice under section 303;

more preferable Rule has the meaning given by
section 296;

non-controversial Rule means a Rule that is unlikely to
have a significant effect on a market for gas or the
regulation of pipeline services;
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proposed Rule means—

(@
(b)
(©)

amarket initiated proposed Rule; or
aproposal for an AEMC initiated Rule; or
aproposed more preferable Rule;

publish means—

(@

(b)

(©)

(d)

(€)

(f)

in relation to a notice required to be published
under this Chapter (except section 315)—publish
in the South Australian Government Gazette, on
the AEMC’ s website and in a newspaper
circulating generally throughout Australia;

in relation to a decision under section 301(2)—
publish on the AEMC’ s website and make
available at the offices of the AEMC;

in relation to a proposed Rule referred to in
section 303 and any other documents prescribed
by the Regulationsin relation to a proposed Rule
referred to in section 303—publish on the

AEMC’ s website and make available at the offices
of the AEMC,

in relation to a draft Rule determination or final
Rule determination—publish on the AEMC’s
website and make available at the offices of the
AEMC;

in relation to any submissions or comments
received by the AEMC under this Chapter—
subject to section 319, publish on the AEMC’s
website and make available at the offices of the
AEMC;

in relation to areport prepared under
section 320—publish on the AEMC’ s website and
make available at the offices of the AEMC;

REMCo means the Retail Energy Market Company Ltd
(ACN 103 318 556);
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urgent Rule means a Rule relating to any matter or thing
that, if not made as a matter of urgency, will result in that
matter or thing imminently prejudicing or threatening the
supply of gas.

Division 2 — Rule making tests

291. Application of national gas objective

D)

(2)

The AEMC may only make aRuleif it is satisfied that the
Rule will or islikely to contribute to the achievement of
the national gas objective.

For the purposes of subsection (1), the AEMC may give
such weight to any aspect of the national gas objective asit
considers appropriate in all the circumstances, having
regard to any relevant M CE statement of policy principles.

292. AEMC must take into account form of regulation factorsin
certain cases

In addition to complying with sections 291 and 293, the
AEMC must take into account the form of regulation
factors and any other matter the AEMC considers
relevant—

(8 inmaking a Rule that—

(i) specifiesapipeline service as areference
service; or

(i) confersafunction or power on the AER
to specify under afull access arrangement
decision approving or making an access
arrangement a pipeline service (to which
the relevant applicable access
arrangement applies) as areference
service; or

(b) inrevoking a Rulethat has been made or isin
force that—

(i) specifiesapipeline service as areference
service; or
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(i) confersafunction or power on the AER
to specify under afull access arrangement
decision approving or making an access
arrangement a pipeline service (to which
the relevant applicable access
arrangement applies) as areference
service.

293. AEMC must take into account revenue and pricing
principlesin certain cases

In addition to complying with sections 291 and 292, the
AEMC must take into account the revenue and pricing
principlesin making a Rule for or with respect to any
matter or thing specified in items 40 to 48 of Schedule 1 to
this Law.

Part 2 — Initial National Gas Rules

294, Initial National Gas Rulesfor WA

D

(2)

The National Gas Rules (theinitial National Gas Rules)
that apply upon section 30 of the National Gas Access
(WA) Act 2009 coming into operation are as set out in the
document called the National Gas Rules 2008, signed on
1 July 2008 by the Minister for Energy of South Australia,
as affected, if applicable, by any amendments made by the
AEMC under national gas legislation before the coming
into operation of that section.

Subsection (1) does not prevent the AEMC from making
Rules under this Chapter that amend or revoke the initial
National Gas Rules.
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Part 3— Procedurefor the making of a Rule by the AEMC

295. Initiation of making of a Rule
(1) The AEMC may make aRule at the request of any person
or the MCE.
Note—

Section 74 and Schedule 1 to this Law specify the subject
matter for Rules.

(20 The AEMC must not make a Rule without a request under
subsection (1) unless—

(&) it considersthe Rule corrects aminor error in the
Rules; or

(b) it considersthe Ruleinvolves a non-material
change to the Rules; or

(c) theRuleisin respect of any matter that is
prescribed by the Regul ations as a matter on which
it may make a Rule on itsown initiative.

296. AEMC may make more preferable Rulein certain cases

The AEMC may make aRulethat is different (including
materially different) from a market initiated proposed Rule
(amore preferable Rule) if the AEMC is satisfied that,
having regard to the issue or issues that were raised by the
market initiated proposed Rule (to which the more
preferable Rule relates), the more preferable Rule will or is
likely to better contribute to the achievement of the
national gas objective.

297. AEMC may make Rulesthat are consequential to a Rule
request

(1) Despite section 295(2), the AEMC may, having regard to a
regquest to make a Rule under section 295(1), make a Rule
that is necessary or consequential to the Rule that isto be
made on that request.
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(2) For the purposes of this Chapter, the AEMC must treat a
Rule it may make under subsection (1) asif it were part of
the Rule to be made on that request.

298. Content of requestsfor a Rule

A request for the making of a Rule—

(8 must contain the information prescribed by the
Regulations; and

(b) must, subject to section 299, be accompanied by
the fee prescribed by the Regulations (if any); and

(c) may be accompanied by a draft of the Rule to be
made.

299. Waiver of feefor Rulerequests

The AEMC may waive the payment of any fee prescribed
by the Regulations for the purposes of section 298.

300. Consolidation of 2 or more Rulerequests

(1) If the AEMC considersit necessary or desirable that 2 or
more requests for the making of a Rule should be dealt
with together, the AEMC may—

(a) treat those requests as 1 request for the purposes of
this Chapter (a consolidated Rule request); or

(b) treat any later request as a submission in relation
to the earliest Rule request.

(2) For the purposes of this Chapter, the AEMC may treat a
consolidated Rule request as being received by it on the
day it receives either the first or last of the Rule requests
forming part of the consolidated Rule request.
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301. Initial consideration of request for Rule

(1) Subject to this Chapter, as soon as practicable after
receiving arequest for the making of a Rule (an active
request), the AEMC must consider whether—

(8 theactiverequest appearsto—

(i) contain the information prescribed by the
Regulations; and

(i)  not be misconceived or lacking in
substance; and

(b) the subject matter of the active request appears to
be for or with respect to a matter in respect of
which the AEMC may make a Rule under this
Law; and

Note—

Section 74 and Schedule 1 to this Law specify
the subject matter for Rules.

(c) thesubject matter of the active request appearsto
relate to the subject matter of—

(i) aRulemade, or arequest for the making
of a Rule under section 295(1) not
proceeded with, in the 12 months
immediately before the date of receipt of
the active request; or

(if) another request for the making of a Rule
under section 295(1) in respect of which
the AEMC istaking action under this
Part.

(2) If the AEMC considersthat, having regard to the matters
set out in subsection (1), it should not take any action under
this Part in respect of the active request, the AEMC must
make a decision to that effect and inform the person or
body, in writing, that requested the Rule of that decision.
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(3) Despite subsection (1) or (2), the AEMC may make a
decision to the effect that it should not take any action
under this Part in respect of the active request if the person
or body that made the active request has not complied with
anotice in accordance with section 302.

(4) Inmaking adecision under subsection (3), the AEMC must
have regard to any representation it receives under
section 302(4).

(5) A decision under subsection (2) or (3) must—
(8 set out the reasons for the decision; and

(b) be given to the person or body that made the active
request without delay; and

(c) inthe case where the decision was made only
because of the matters set out in
subsection (1)(c)—be published.

(6) Subject to this Chapter, if the AEMC considers that, having
regard to the matters set out in subsection (1), it should
take action under this Part in respect of an active request
the AEMC must publish notice of that active request in
accordance with section 303.

302. AEMC may request further information from Rule
proponent in certain cases

(1) Thissection appliesif the AEMC—

(@) receivesarequest for the making of a Rule under
section 295(1); and

(b) considers, having regard to the nature and content
of the request, that further information is required
from the person or body that has made the request
to assist it to understand the request’ s purpose or
content.

(20 The AEMC may, by notice in writing, request the person or
body that made the request under section 295(1) to provide
the AEMC further information.
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(3) A notice under subsection (2) must specify—

(@ thekind of information the AEMC requires from
the person or body; and

(b) thetime within which that information must be
provided to the AEMC.

(4) A person or body given anotice under this section may
make a written representation to the AEMC as to why it
cannot provide the information specified in the notice
within the time specified in the notice.

303. Notice of proposed Rule

(1) Thissection appliesif the AEMC—

(8 considersthat it should take action under this Part
in respect of arequest for the making of a Rule; or

(b) formsan intention to make an AEMC initiated
Rule.

(20 The AEMC must publish—
(8 notice of the request or intention (as the case
requires); and
(b) adraft of the proposed Rule; and
(c) any other document prescribed by the Regulations.
(3 A notice published under this section must—

(& invite written submissions and comments from any
person or body in relation to the proposed Rule by
the date specified in the notice by the AEMC,
being a date that is not less than 4 weeks from the
date the notice is published; and

(b) contain any other information prescribed by the
Regulations.
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(4) Nothing in thisPart isto be taken as requiring the AEMC
to publish notices under this section in the same order as
it—

(8 considersthat it should take action under this Part
in respect of arequest for the making of a Rule; or

(b) formsan intention to make an AEMC initiated
Rule.

304. Publication of non-controversial or urgent final Rule
determination

(1) Subject to thissection, if the AEMC considers that—

(& anAEMC initiated Rule isanon-controversial
Rule; or

(b) arequest for aRuleisarequest for a
non-controversial Rule; or

(c) arequest for aRuleisarequest for an urgent Rule,

the AEMC may make the relevant Rule in accordance with
this Part (except sections 307 to 310) and asif the period of
time within which the final Rule determination in respect
of the relevant Rule must be published were 6 weeks from
the date of publication of the notice under section 303.

(2) Before making aRule as set out in subsection (1), the
AEMC must include in a notice under section 303 a
statement to the effect that the AEMC may make the
relevant Ruleif the AEMC does not receive awritten
regquest, and reasons, not to do so from any person or body
within 2 weeks of publication of that notice.

(3 The AEMC must not make a Rule in accordance with this
section if, following publication of a notice under
section 303 containing a statement to the effect set out in

subsection (2)—
(8 the AEMC receives awritten request not to do so;
and
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(b) thereasons set out in that request are not, in its
opinion, misconceived or lacking in substance.

(4) Ifthe AEMC isof the opinion that the reasons given by a
person or body in awritten request for it not to make the
non-controversial Rule or urgent Rule are misconceived or
lacking in substance, the AEMC must—

(8 makeadecision to that effect; and

(b) givethe person or body its reasons, in writing, for
that decision without delay.

(5) Ifthe AEMC isof the opinion that the reasons given by a
person or body in awritten request for it not to make the
non-controversial Rule or urgent Rule, are not
misconceived or lacking in substance, the AEMC must
publish a notice to the effect that it will make the relevant
Rule in accordance with this Part (other than this section).

305. “Fast track” Ruleswhere previous public consultation by
gas market regulatory body or an AEMC review

(1) Thissection appliesif—
(8 agas market regulatory body has—

(i) made arequest for the making of a Rule
under section 295(1); and

(if)  consulted with the public on the nature
and content of the request before making
that request; or

(b) aperson or the MCE has made arequest for the
making of a Rule under section 295(1) on the basis
of —

(i) arecommendation for the making of a
Rule contained in a M CE directed review;
or

(i) aconclusion for the making of aRule
contained in an AEMC Rulereview.
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(2) The AEMC may take action under this Part in respect of
the request without complying with section 303(3)(a) or
307 if it is of the opinion that—

(@

(b)

in the case where the request has been made by a
gas market regulatory body in the circumstances
described in subsection (1)(a)—the consultation
conducted by the gas market regulatory body was
adequate, having regard to—

(i) thenature and content of that request; and

(if) thekind of consultation conducted by the
gas market regulatory body;

in the case where a request has been made by a
person or the MCE in the circumstances described
in subsection (1)(b)—

(i) therequest reflects, or is consistent with,
the relevant recommendation contained in
the MCE directed review or relevant
conclusion inthe AEMC Rulereview (as
the case requires); and

(if) there was adequate consultation with the
public by it on the content of the relevant
recommendation or relevant conclusion
during the MCE directed review or
AEMC Rulereview (as the case requires).

(3) Toavoid doubt—

(@

(b)

section 301 applies to arequest for the making of a
Rule to which this section applies; and

section 306 does not apply to arequest for the
making of a Rule to which this section applies.
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306. Right to make written submissions and comments

Any person or body, within the period specified in anotice
under section 303, may make a written submission or
comment in relation to the proposed Rule to which the
notice relates.

307. AEMC may hold public hearings before draft Rule
determination

(1) The AEMC may (but need not), at any time after
publication of a notice under section 303 and before
making a draft Rule determination, hold a hearing in
relation to any proposed Rule.

(2) Notice of ahearing held under this section must—
(& bepublished; and

(b) contain the information prescribed by the
Regulations (if any).

308. Draft Rule deter mination

(1) The AEMC must make a draft Rule determination before
making afina Rule determination in relation to the
proposed Rule.

(2) Subject to this Chapter, the AEMC must, within 10 weeks
after the date specified in a notice under section 303,
publish—

(8 thedraft Rule determination; and

(b) notice of the making of the draft Rule
determination.

(3) Inthe case of aproposed Rule to which section 305
applies, the AEMC must publish the draft Rule
determination and notice of the making of the draft Rule
determination within 5 weeks after the date notice under
section 303(2) is published.
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(4) A draft Rule determination must contain—

(@

(b)

the reasons of the AEMC as to whether or not it
should make the proposed Rule, including—

(i)

(i)

(iii)

(iv)

(v)

in the case where the proposed Rule is not
aproposed more preferable Rule, the
reasons of the AEMC asto whether itis
satisfied the proposed Rule will or is
likely to contribute to the achievement of
the national gas objective; and

in the case of a proposed more preferable
Rule, the reasons of the AEMC asto
whether it is satisfied the proposed more
preferable Rule will or islikely to better
contribute to the achievement of the
national gas objective than the market
initiated Rule request to which the more
preferable Rule relates; and

if the AEMC isrequired to take into
account the form of regulation factors or
the revenue and pricing principles, the
reasons of the AEMC taking those factors
or principles (as the case requires) into
account; and

the reasons of the AEMC having regard to
any relevant M CE statement of policy
principles; and

the reasons of the AEMC having regard to
any other matters the AEMC considers
relevant; and

if the AEMC determines to make a Rule, a draft of
the Rule to be made; and

(c) any other mattersthat are prescribed by the
Regulations.
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(5 A noticereferred to in subsection (2) must—

(& invite written submissions and comments from any
person or body in relation to the determination
within a period specified by the AEMC, being a
period not less than 6 weeks from the date of
publication of the notice; and

(b) include a statement to the effect that any person or
body may request, in writing within 1 week after
the publication of the notice, the AEMC to hold a
hearing in accordance with section 310; and

(c) contain any other information prescribed by the
Regulations.

300. Right to make written submissions and commentsin
relation to draft Rule determination

Any person or body, within the period specified in anotice
under section 308(1), may make a written submission or
comment in relation to a draft Rule determination to which
the notice relates.

310. Pre-final Rule deter mination hearing may be held

(1) The AEMC may (but need not), at any time after
publication of a notice under section 308(2) and before
making afina Rule determination, hold a hearing in
relation to a draft Rule determination.

(2) Inaddition, any person or body may request, in writing,
within 1 week after the publication of a notice under
section 308(2), the AEMC to hold ahearing in relation to a
draft Rule determination.

(3) Despite subsection (2), the AEMC may decide not to a
hold a hearing in relation to a draft Rule determination.

As at 01 Sep 2009 No. 16 of 2009 page 253
Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Note

Western Australian National Gas Access Law text

Chapter 9 The making of the National Gas Rules

Part 3
s. 311

Procedure for the making of a Rule by the AEMC

311.

(4) Without limiting the reasons why the AEMC may decide
not to a hold a hearing following a request under
subsection (2) in relation to a draft Rule determination, the
AEMC may decide not to hold a hearing if—

(8 the person or body that requests the AEMC to hold
a hearing does not make a written submission or
comment in accordance with section 309; and

(b) no other person or body requests the AEMC to
hold a hearing.

(5) If the AEMC decides not to hold a hearing after a request
under subsection (2), it must give the person or body that
reguested the hearing its reasons, in writing, for declining
that person’s or body’ s request.

(6) If the AEMC decidesto hold a hearing, or agreesto hold a
hearing after a request under subsection (2), the AEMC
must—

(8 appoint adate (being not later than 3 weeks after
the date of publication of the notice under
section 308), time and place for the holding of the
hearing; and

(b) publish anotice of that date, time and place.

Final Rule deter mination

(1) Subject to section 312, the AEMC must make afinal Rule
determination as to whether to make a proposed Rule.

(2) Subject to this Chapter, the AEMC must, within 6 weeks
after the period for written submissions or commentsin
relation to the draft Rule determination ends, publish—

(@ thefina Rule determination; and

(b) notice of the making of the final Rule
determination.
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(3) A fina Rule determination must contain—

(@ thereasons of the AEMC asto whether or not it
should make a Rule, including—

(i) inthe case where the Ruleto be madeis
not a more preferable Rule, the reasons of
the AEMC asto whether it is satisfied the
Rule will or islikely to contribute to the
achievement of the national gas objective;
and

(if) inthe case wherethe Ruleto be madeisa
more preferable Rule, the reasons of the
AEMC asto whether it is satisfied the
more preferable Rule to be made will or is
likely to better contribute to the
achievement of the national gas objective
than the market initiated Rule request to
which the more preferable Rule relates;
and

(iii) if the AEMC isrequired to takeinto
account the form of regulation factors or
the revenue and pricing principles, the
reasons of the AEM C taking those factors
or principles (as the case requires) into
account; and

(iv) thereasons of the AEMC having regard to
any relevant M CE statement of policy
principles; and

(v) thereasonsof the AEMC having regard to
any other matters the AEMC considers
relevant; and

(b) any other matters that are prescribed by the
Regulations.

(4) A noticereferred to in subsection (2) must contain the
information prescribed by the Regulations.
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312. Further draft Rule deter mination may be made where
proposed Ruleisa proposed more preferable Rule

(1) Thissection appliesif the AEMC proposes to make a more
preferable Rule.

(2) Without limiting this Chapter, the AEMC may take action
again under sections 308 to 310 in respect of the proposed
more preferable Rule before making afinal Rule
determination in respect of that Rule.

(3) Sections 308 to 310 apply asif, in section 308(2), for “the
date specified in anotice under section 303" there were
substituted “the date of the previous draft Rule
determination”.

313. Making of Rule

(1) Subject to thissection, if the AEMC, initsfinal Rule
determination, determines to make a Rule, the AEMC must
make the relevant Rule as soon as practicable after the
publication of the final Rule determination.

(2) Notice of the making of the Rule must be published in the
South Australian Government Gazette as soon as
practicable after the making of the Rule.

314. Operation and commencement of Rule

A Rule made under section 313 commences operation on
the day the relevant noticeis published in the South
Australian Government Gazette or on any day after that
day that is provided for in the relevant notice or the Rule.

315. Rule that ismadeto be published on website and made
availableto the public

On publication of anotice in accordance with
section 313(2), the AEMC must, without delay—

(& publish the Rule on its website; and

(b) make copies of the Rule available to the public at
its offices.
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316. Evidence of the National Gas Rules
A document purporting to be a copy of—
(@ the National Gas Rules; or
(b) theinitial National Gas Rules; or

(c) anamendment to theinitial National Gas Rules or
the National Gas Rules,

endorsed with a certificate to which the seal of the AEMC
has been duly affixed certifying the document is such a
copy, is evidence that the document is such a copy.

Part 4 — Miscellaneous provisionsrelating to rule making by
the AEMC

317. Extension of periods of timein Rule making procedure

(1) Despite anything to the contrary in this Chapter and
without limiting section 318, the AEMC may, by notice,
extend a period of time specified in Chapter 9 Part 3 if the
AEMC considers that a request for a Rule raises issues of
sufficient complexity or difficulty or there is amaterial
change in circumstances such that it is necessary that the
relevant period of time specified in Chapter 9 Part 3 be
extended.

(2) A notice under subsection (1) must—
(@ bepublished; and
(b) set out the period of time specified in Chapter 9
Part 3 to be extended; and
(c) specify anew period of time to apply in the place
of the period of time specified in Chapter 9 Part 3.

(3 A notice under subsection (1) may be published at the same
time as a notice under section 303.

(49) The AEMC may only extend a period of time under this
section before the expiry of that time.
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318. AEMC may extend period of timefor making of final Rule
determination for further consultation

D)

(2

3)

(4)

Q)

(6)

This section appliesif—
(@ aperson or body raises an issue in—

(i) asubmission or comment in relation to a
draft Rule determination; or

(i) ahearing held under section 307 or 310;
and

(b) the AEMC considerstheissue raised by the person
or body requires further public consultation in
relation to the proposed Rule or draft Rule
determination.

Despite anything to the contrary in this Chapter and
without limiting section 317, the AEMC may, by notice,
extend the period of time specified in section 311 within
which it must make afinal Rule determination.

A notice under subsection (2) must—
(8 bepublished; and

(b) specify anew period of time to apply in the place
of the period of time specified in section 311; and

(c) specify theissue on which the AEMC requires
further public submissions and comments; and

(d) invite written submissions and comments from any
person or body by the date specified in the notice.

The new period of time must not have the effect of
extending the relevant period of the time specified in
section 311 by more than 4 weeks.

The AEMC may only extend the period of time under this
section before the expiry of time specified in section 311.

Any person or body, within the period specified in anotice
under subsection (2), may make a written submission or
comment in relation to the issue specified in the notice.
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319. AEMC may publish written submissions and comments
unless confidential

(1) Subject to this section, the AEMC may publish any
information in any written submission or comment given to
it under this Chapter unless—

(8 the person or body who gave the information,
clams, when giving it to the AEMC, that it
contains confidential information; and

(b) the AEMC decides that the written submission or
comment contains confidentia information.

(2) A written submission or comment given to the AEMC
under this Chapter that has been claimed under this section
to contain confidential information, and that the AEMC has
decided contains confidential information, may be
published if that information is omitted.

(3) If information is omitted from a published written
submission or comment given to the AEMC under this
Chapter as being confidential information, a note to that
effect must be included in the submission or comment at
the place in the submission or comment from which the
information is omitted.

Note—

See also section 71 of this Law and section 24 of the Australian
Energy Market Commission Establishment Act 2004 of South
Austraia

320. AEMC must publicly report on Rules not made within
12 months of public notification of requests
(1) Thissection appliesif the AEMC—

(8 publishes anotice under section 303 in respect of a
request for the making of a Rule; but

(b) doesnot make afinal Rule determinationin
respect of that request within 12 months after the
publication of that notice (the report trigger date).
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(20 The AEMC must prepare areport on the request as soon as
practicable after the report trigger date.

(3) A report prepared under this section—

(8 must contain the reasons why the final Rule
determination has not been made within
12 months after the publication of the notice under
section 303; and

(b) must specify when the AEMC considersit will
make the final Rule determination; and

(c) must be published.
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Chapter 10 — General

Part 1 — Provisionsrelating to applicable access arrangements

321. Protection of certain pre-existing contractual rights

(1) An applicable access arrangement must not have the effect
of depriving a person of arelevant protected contractual
right.

(2) Inthissection—

relevant exclusivity right means an express contractual
right that arose on or after 30 March 1995 that—

(8 preventsaservice provider supplying pipeline
services to persons who are not parties to the
contract; or

(b) limitsor controls a service provider’s ability to
supply pipeline services to persons who are not
parties to the contract,

but does not include a user’ s contractual right to obtain a
certain amount of pipeline services,

relevant protected contractual right means—

(@ inthe case of an applicable access arrangement
approved under an applicable arrangement
decision—aright under a contract (other than a
relevant exclusivity right) in force immediately
before that access arrangement was submitted for
approval under this Law;

(b) inthe case of an applicable access arrangement
made under an applicable arrangement decision
because—

(i) afull accessarrangement was not
submitted for approval as required under
section 132—aright under a contract
(other than arelevant exclusivity right) in
force immediately before the date on
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which an access arrangement was
required to be submitted for approval;

(if) an access arrangement was not approved
under an applicable arrangement
decision—aright under a contract (other
than arelevant exclusivity right) in force
immediately before the date on which that
access arrangement was submitted for
approval.

322. Service provider may enter into agreement for access
different from applicable access arrangement

Subject to section 135, nothing in this Law is to be taken as
preventing a service provider from entering into an
agreement with a user or a prospective user about access to
apipeline service provided by means of a scheme pipeline
that is different from an applicable access arrangement that
appliesto that pipeline service.

323. Applicable access arrangements continue to apply
regardless of who provides pipeline service

An applicable access arrangement applies to a pipeline
service provided, or to be provided, by means of a pipeline
regardless of who provides that pipeline service.

Part 2— Handling of confidential infor mation
Division 1 — Disclosure of confidential information held by AER
324. Authorised disclosure of information given tothe AER in

confidence

The AER is authorised to disclose information given to it
in confidence in, or in connection with, the performance or
exercise of its functions or powers under this Law or the
Rules subject to and in accordance with—

(@ thisDivision; or
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(b) section 205.
Note—

See also section 30 of this Law and section 44AAF of the Trade
Practices Act 1974 of the Commonwealth.

325. Disclosure with prior written consent isauthorised

The AER is authorised to disclose information given to it
in confidence if the AER has the written consent to do so
of—

(8 the person who gave the information; or

(b) the person from whom the person referred to in
paragraph (a) received that information.

326. Disclosure for purposes of court and tribunal proceedings
and to accord natural justice

The AER is authorised to disclose information given to it
in confidence—

(8 for the purposes of civil or criminal proceedings,
or

(b) for the purposes of a proceeding before the
Tribunal or atribunal established by or under a
law of thisjurisdiction or another participating
jurisdiction; or

(c) for the purposes of according natural justiceto a
person affected by a decision (however described)
of the AER under this Law or the Rules.

327. Disclosur e of information given to the AER with
confidential information omitted
(1) Thissection appliesif—

(@ incompliance with this Law or the Rules or
voluntarily, a person gives the AER information in
confidence; and
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(b) that information is contained in a document with
other information.

(2) The AER may disclose the document with the information
given in confidence omitted.

(3 The AER must include anote at the place in the document
from which the information given in confidence is omitted
to the effect that that information has been omitted from
the document.

328. Disclosur e of information given in confidence does not
identify anyone

The AER is authorised to disclose information given to it
in confidence, in compliance with this Law or the Rules or
voluntarily, if—

(8 it doesnot disclose any elements of the
information that could lead to the identification of
the person to whom that information relates; or

(b) the manner in which it discloses the information
does not identify the person to whom that
information relates.

Example—

Information disclosed under this section may be combined or
arranged with other information provided that the manner in which
that information is combined or arranged will not lead to the
identification of the person to whom the information relates.
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329. Disclosur e of confidential infor mation authorised if
detriment does not outweigh public benefit

(1) Despite section 327 or 328 but subject to this section, the
AER isauthorised to disclose information given to itin
confidence after the restricted period if the AER is of the
opinion—

(8 that the disclosure of the information would not
cause detriment to the person who has given it or
to the person from whom that person received it;
or

(b) that, although the disclosure of the information
would cause detriment to such a person, the public
benefit in disclosing it outweighs that detriment.

(2) Beforedisclosing the information, the AER must give the
person who gave the information—

(8 awritten notice (an initial disclosure notice)
stating—
(i) that the AER wishesto disclose the

information, specifying the nature of the
intended disclosure; and

(if) that the AER is of the opinion required by
subsection (1); and

(iif)  that the person, within the period
specified in the notice, may make

representations to the AER not to disclose
the information; and

(b) the AER’sdecision, inwriting, setting out the
reasons why the AER—

(i) wishesto make the disclosure; and

(if) isof the opinion required by
subsection (1).
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3

(4)

()

(6)

If the AER is aware that the person who gave the
information in turn received the information from another
person and is aware of that other person’sidentity and
address, the AER must, before disclosing the information
give that other person—

(8 awritten notice (an initial disclosure notice)
stating—

(i) that the AER wishesto disclose the
information, specifying the nature of the
intended disclosure; and

(if) that the AER is of the opinion required by
subsection (1); and

(iif)  that the person, within the period
specified in the notice, may make
representations to the AER not to disclose
the information; and

(b) the AER’sdecision, inwriting, setting out the
reasons why the AER—

(i)  wishesto make the disclosure; and

(if) isof the opinion required by
subsection (1).

The AER must consider every representation madeto it by
aperson given an initial disclosure notice under this
section within the time specified in the notice.

The period of time specified in an initial disclosure notice
must not be less than 5 business days after the date the
initial disclosure notice is given to the person.

If after considering the representations, the AER wishesto
disclose the information, the AER must give the person
given the initial disclosure notice—

(@ awritten notice (afurther disclosure notice)
stating—
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(i) that the AER wishesto disclose the
information, specifying the nature of the
intended disclosure; and

(i) that the AER is of the opinion required by
subsection (1); and

(b) the AER’sdecision, inwriting, setting out the
reasons why the AER—

(i) wishesto make the disclosure; and

(if) isof the opinion required by
subsection (1).

(7) For the purposes of this section, the disclosure of anything
that is already in the public domain at the time the AER
wishesto disclose it cannot cause detriment to any person
referred to in subsection (2) or (3).

(8 Inthissection—
restricted period means aperiod of 5 business days after—

(@ aninitial disclosure notice has been given under
this section; or

(b) afurther disclosure notice has been given under
this section,

whichever isthe later.
Division 2 — Disclosure of confidential information held by relevant
Ministers, NCC and AEMC
330. Definitions
In this Division—
relevant decision maker means—
(@ arelevant Minister;

(b) the Commonwealth Minister in the case of
decisions relating to applications for price
regul ation exemptions;
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(c) theNCC;

(d) the AEMC;
scheme decision means—

(@ inrelationto arelevant Minister or the
Commonwealth Minister, aMinisterial coverage
decision;

(b) inrelation to the NCC, an NCC recommendation
or decision;

(c) inrelationtothe AEMC, areport published under
Division 4 or Division 5 of Chapter 2 Part 2;

scheme procedure means—

(@ inthecaseof arelevant Minister or the
Commonwealth Minister, the procedure to be
followed by the relevant Minister or
Commonwealth Minister under this Law for the
purpose of making a Ministerial coverage
decision;

(b) inthe case of the NCC, the procedure to be
followed by the NCC under this Law and the
Rules for the purpose of making an NCC
recommendation or decision;

(c) inthe case of the AEMC, an MCE directed review
or areview conducted by the AEMC under
section 83.

331. Confidentiality of information received for scheme
procedure purpose and for making of scheme decision

(1) Information provided to arelevant decision maker for the
purposes of a scheme procedure is confidential information
for the purposes of that procedure if—

(& the person who providesit claims, when providing
it to the relevant decision maker, that it is
confidential information; and
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(2

3

(4)

()

(6)

(b) therelevant decision maker decides that the
information is confidential information.

However, subject to this section, nothing prevents the
disclosure of confidential information by the relevant
decision maker (the principal decision maker) in a scheme
decision or to another relevant decision maker or the MCE,
but the principal decision maker must ensure that the
information isidentified as such—

(@ inthe scheme decision; or

(b) when the principal decision maker discloses that
information to another relevant decision maker or
MCE.

In the case of where the AEMC publishes areport under
Division 4 or Division 5 of Chapter 2 Part 2, nothing
prevents the disclosure of confidential information in a
report to the MCE or aMinister of a participating
jurisdiction, but the AEMC must ensure that the
information isidentified as such in the report.

If the AEMC decides that information provided to it for the
purposes of a MCE directed review or areview conducted
by the AEMC under section 83, is confidentia information,
the AEMC, the MCE or aMinister of a participating
jurisdiction may only publish aversion of the report from
which the information has been omitted.

If the NCC decides that information provided to it for the
purposes of an NCC recommendation or decision is
confidential information, the NCC and the relevant
Minister may only publish aversion of (asthe case
requires) an NCC recommendation or decision or
Ministerial coverage decision from which the information
has been omitted.

If information is omitted from a published version of a
scheme decision as being confidential information, a note
to that effect must be included in the decision at the place
in the decision from which the information is omitted.
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332.

Note—

Inrelation to the AEMC, see section 71 of this Law and section 24
of the Australian Energy Market Commission Establishment
Act 2004 of South Australia.

Part 3— Misceallaneous

Failureto make a decision under thisLaw or the Rules
within time does not invalidate the decision

D)

(2)

3

A decision (however described) made under this Law or
the Rules by aregulatory scheme decision maker after the
expiry of the period of time specified by this Law or Rules
for the making of that decision is not to be taken to be an
invalid decision only because the decision is not made
within the specified period of time.

A decision to which subsection (1) applies takes effect on
and from—

(8 theday itismade; or

(b) if it specifies adate for operation or effect that is
after the day it is made, that specified date.

In this section—
regulatory scheme decision maker means—
(8 arelevant Minister;

(b) the Commonwealth Minister in the case of
decisions relating to price regulation exemptions,

(c) theNCC;

(d) theAER;

(e) the AEMC;

(f) theBulletin Board operator.
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333. Withdrawal of applicationsrelating to coverage or
reclassification

(1) A person who has made an application for a Ministerial or
NCC scheme decision may withdraw the application at any
time before the Ministerial or NCC scheme decisionis
made.

(2) A withdrawal of an application in accordance with this
section must be—
(& inwriting; and
(b) givento, asthe case requires, the relevant
Minister, Commonwealth Minister or the NCC.
(3) Inthissection—
Ministerial or NCC scheme decision means—

(@) adecision of arelevant Minister under section 99,
106 or 156; or

(b) adecision of the Commonwealth Minister under
section 164, or

(c) areclassification decision; or

(d) adecision of the NCC relating to the making or
revoking of alight regulation determination under
Chapter 3 Part 2.

334. Notification of Ministersof participating jurisdictions of
receipt of application

If the NCC receives an application for a coverage
determination, a 15-year no-coverage determination, a
coverage revocation determination or areclassification
decision, it must, without delay, notify the Ministers of the
participating jurisdictions of receipt of the application.
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335. Relevant Minister may request NCC to give information or
assistance

(1) A relevant Minister may request the NCC, in writing, to
giveto him or her information or assistance that the
Minister may require for the purpose of making—

(8 acoverage determination; or

(b) al5-year no-coverage determination; or

(c) acoverage revocation determination.
(2) The NCC must comply with arequest.

336. Savings and transitionals
Schedule 3 to this Law has effect.
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Schedule 1 — Subject matter for the National
GasRules

Section 74

Classification and coverage of pipelines

1 The content of applications for coverage determinations, coverage revocation
determinations and 15-year no-coverage determinations.

2 The content of coverage recommendations, coverage revocation
recommendations and no-coverage recommendations.

3 The content of decisions about coverage determinations, coverage revocation
determinations and 15-year no-coverage determinations.

4 The classification of pipelines by the NCC—

(a) after atender approval decision becomesirrevocable; or

(b)  during the process the approval of avoluntarily submitted access
arrangement.

5 The content of applications for the reclassification of pipelinesand
reclassification decisions.

Price regulation exemptions

6 The content of applications for price regulation exemptions.

7 The content of recommendations by the NCC in relation to price regulation
exemptions.

8 The content of decisions about price regulation exemptions.

Light regulation deter minations

9 The content of applications for light regulation determinations or the
revocation of light regulation determinations.

10 The content of decisions about light regulation determinations or the
revocation of light regulation determinations.

11 The matters to be addressed by the NCC in making decisions about light

regulation determinations or the revocation of light regulation determinations.
Tender approvalsfor the construction of pipelines

12 Applications for and the approval by the AER of atender for the construction
of a pipeline (by means of which pipeline services are intended to be
provided) as a competitive tender process.
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13 The content of tender approval decisions.

14 The procedure for the making and the publication of atender approval
decision.

15 Reports on the conduct of tender processes approved under tender approval
decisions.

16 The lapsing or revocation of tender approval decisions.

Accessto pipeline services

17 Access to pipeline services provided or that may be provided by means of a
scheme pipeline.

18 The facilitation of requests for access to pipeline services provided by means
of ascheme pipeline.

19 The transfer of capacity of a pipeline to deliver pipeline services, including—
(8 thecircumstances when and how it isto happen; and
(b) thelegal consequences of atransfer of that capacity.

20 The establishment and maintenance of registers of unutilised capacity of
pipelinesto deliver pipeline services, including the information to be
included in such registers.

21 The public availability of information on registers referred to in item 20.

22 The provision of information to users of information about unutilised
capacity of pipelinesto deliver pipeline services.

23 The disclosure to the AER of information relating to access to light
regulation services.

24 Reports on negotiations relating to access to light regulation services.

25 The publication of prices and other terms and conditions of accessto light
regulation services.

26 The conditions a service provider may impose for the provision of pipeline
services.

Access arrangements

27 The submission to the AER, by service providers, of access arrangements or

revisions to applicable access arrangements for approval by the AER
including requiring service providers to—

(@ submit full access arrangements for pipeline services (that are not
light regulation services) provided by means of covered pipelines;
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28

29
30

31
32

33

34

35

(b)  submit limited access arrangements for pipeline services provided
by means of international pipelinesto which price regulation
exemptions apply;

(c) submit more than 1 access arrangement;
(d) to consolidate access arrangements.

The content of access arrangements and applicabl e access arrangements
including—

(@ adescription of pipeline services provided or that may be provided
by means of scheme pipelines, including reference services;

(b) thecontent of expansion and extension requirements,
(c) thecontent of queuing requirements;

(d) review submission dates, expiry dates and dates when revisions to
access arrangements and applicable access arrangements are to take
effect.

Variations to applicable access arrangements.

Information to accompany access arrangements submitted for approval, or
proposals for revisions or variations to access arrangements, including
information to enable a person to understand the background or basis or
derivation of the access arrangement or proposal.

The provision and publication of information referred to in item 30.

Decisions of the AER that approve (with or without revisions or
modifications) or not approve access arrangements or proposals for revisions
or variations to access arrangements.

The making of access arrangements by the AER when it does not approve
access arrangements.

The contents of decisions of the AER that—

(8 approve or do not approve access arrangements or proposals for
revisions or variations to access arrangements,

(b) make access arrangements.

The procedure for the approval or making by the AER of access
arrangements, or approval by the AER of proposalsfor revisions or variations
to applicable access arrangements, including the publication and giving of—

(8 accessarrangements and proposals;
(b) decisions of the AER,;
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(c) applicable access arrangements;

(d) draftsof decisions of access arrangements and proposals and
decisions of the AER.

36 Mattersto be addressed by the AER in approving or not approving an access
arrangement, or making an access arrangement, or approving or not
approving revisions or variations to an applicable access arrangement.

Access disputes
37 The procedure and time limits for the making of access determinations.

38 The appointment of persons to inquire into and report on the safe operation of
pipelines for the purpose of enabling the dispute resolution body to make an
access determination.

39 The kinds of access determinations that may be made including
determinations—

(8 requiring prospective users or usersto make capital contributions
towards a service provider’s capital expenditure for the installation
or construction of new facilities for the expansion of the capacity of
pipelines;

(b) that enable service providersto charge prospective users or users
surcharges to recover capital expenditure for the installation or
construction of new facilities for the expansion of the capacity of
pipelines.

Regulatory economic methodologies

40 The regulatory economic methodol ogies (including the use of the
methodology known as the “building block approach™) to be applied by—

(8 the AER in approving or making a full access arrangement;

(b) the AER in approving revisions or avariation to an applicable
access arrangement that is a full access arrangement;

() thedispute resolution body in making an access determination.

41 If the Rules provide for the regulatory economic methodology known as the
“building block approach” to be applied by—

(@ the AER for the purpose of approving or making a full access
arrangement; or

(b) the AER for the purpose of approving revisions or avariation to an
applicable access arrangement that is a full access arrangement; or
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(c) thedispute resolution body for the purpose of making an access
determination,

the determination by the AER or the dispute resolution body (as the case
requires) of allowances for—

(d) depreciation;
(e) the operating costs of a service provider;

(f)  if theservice provider is a corporation, the income tax payable by
corporations;

(g) arate of return on assets.
42 The methodology known as “total factor productivity” —
(8 asaregulatory economic methodology to be applied by—

(i) the AER for the purpose of approving or making a full
access arrangement;

(i)  the AER for the purpose of approving revisions or a
variation to an applicable access arrangement that is a full
access arrangement;

(iii)  thedispute resolution body for the purpose of making an
access determination;

(b) asaneconomic regulatory tool to inform and assist the AER in
applying, or analysing the application of, the regulatory economic
methodology known as the “building block approach” by the AER
for the purpose of—

(i)  approving or making afull access arrangement; or

(i)  approving revisions or avariation to an applicable access
arrangement that is a full access arrangement;

(c) asaneconomic regulatory tool to inform and assist the dispute
resolution body in applying, or analysing the application of, the
regulatory economic methodol ogy known as the “building block
approach” by the dispute resolution body for the purpose of making
an access determination.

43 The capital base with respect to a covered pipeline, and of a new facility for
the purposes of —

(8 approving or making afull access arrangement; or

(b)  approving revisions or a variation to an applicable access
arrangement that is a full access arrangement; or
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(c)  making an access determination.

44 The assessment, or treatment of, investment in covered pipelines and new
facilities by—

(8 the AER for the purposes of approving or making afull access
arrangement;

(b) the AER for the purposes of approving revisions or avariation to an
applicable access arrangement that is a full access arrangement;

(c) thedispute resolution body for the purposes of making an access

determination.

45 The economic framework and methodologies to be applied by the AER or the
dispute resolution body for the purposes of item 44.

46 Incentives for service providers to make efficient operating and investment
decisionsincluding, where applicable, service performance incentive
schemes.

47 The treatment of capital contributions referred to in item 39(a) when

determining the capital base with respect to a covered pipeline.
48 The handling of surcharges referred to initem 39(b).
AER economic regulatory function or powers

49 The way in which the AER performs or exercises an AER economic
regulatory function or power, including the basis on which the AER makes an
AER economic regulatory decision.

50 Principlesto be applied, and procedures to be followed, by the AER in
exercising or performing an AER economic regulatory function or power.

Ring fencing requirements

51 The content of a minimum ring fencing requirement.
52 AER ring fencing determinations and additional ring fencing requirements.
53 Exemptions from a minimum ring fencing requirement.

Associate contracts

54 The approval by the AER of associate contracts and variations to associate
contracts.
55 The grounds on which the AER may approve associate contracts and

variations to associate contracts, including grounds different from those
specified in section 147 or section 148.
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Natural Gas Services Bulletin Board

56

57

58

59

60

61

62

63

64

65

66

67

The establishment and maintenance of awebsite that contains information in
relation to natural gas services.

Principlesto be applied, and procedures to be followed, by the Bulletin Board
operator in exercising a power or performing a function in relation to the
Natural Gas Services Bulletin Board.

The kinds of information that may or must be given to the Bulletin Board
operator, the circumstances in which the information may or must be given,
and the procedure for giving the information.

The kinds of information that may or must be included on the Natural Gas
Services Bulletin Board and the manner in which information isto be dealt
with before being put on the Natural Gas Services Bulletin Board, including,
but not limited to, the removal of information that would identify the person
who gave the information.

Persons, or classes of persons, to whom the requirement to give information
does not apply and the circumstances in which the requirement does not
apply, including, but not limited to, the grant of power to the Bulletin Board
operator to exempt persons, or classes of persons, from that regquirement.

The circumstances in which the requirement to give information may start to
apply again to the persons, or classes of persons, mentioned in item 60.

Persons, or classes of persons, who may access the Natural Gas Services
Bulletin Board and the class, or classes, of information to which they may
have access.

The terms and conditions on which the persons, or classes of persons,
mentioned in item 62 may access the Natural Gas Services Bulletin Board.

The procedure for dealing with information that was, but is no longer, on the
Natural Gas Services Bulletin Board.

Persons, or classes of persons, who may have access to information that was,
but is no longer on the Natural Gas Services Bulletin Board and the class, or
classes, of information to which they may have access.

The terms and conditions on which the persons, or classes of persons,
mentioned in item 65 may have access to information that was, but is no
longer on the Natural Gas Services Bulletin Board.

The terms and conditions on which service providers, or classes of service
providers, may recover amounts from the Bulletin Board operator for
aggregating Bulletin Board information for the Bulletin Board operator.

As at 01 Sep 2009 No. 16 of 2009 page 279

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Note Western Australian National Gas Access Law text
Schedule 1 Subject matter for the National Gas Rules
68 Matters mentioned in items 56 to 67, in so far asthey relate to emergency

situations.

M iscellaneous

69
70

71

72
73

74

75

Specification of pipeline services as reference services.

The preparation (including public consultation) and publication by the AER
of discussion papers relating to the AER'’ s functions and powers under this
Law and the Rules.

Reviews by or on behalf of —

(@ the AER or the AEMC; or

(b)  any other person appointed, in accordance with the Rules.
Reporting and disclosing information to the AER.

Procedure to be followed by the NCC or arelevant Minister in dealing with
an application for—

(8 acoverage determination;

(b)  acoverage revocation determination;

(c) alb5-year no-coverage determination;

(d) apriceregulation exemption;

(e) areclassification decision;

(f) alight regulation determination;

(g) adetermination to revoke alight regulation determination.

The publication and the giving of NCC recommendations or decisions or
Ministerial coverage decisions.

The establishment and maintenance of aregister by the AEMC of all
previous and current—

(8 coverage determinations; and
(b)  coverage revocation determinations; and
(c) greenfields pipeline incentives,; and

(d) decisions under section 99 not to make a coverage determination;
and

(e) decisions under section 106 not to make a coverage revocation
determination; and
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76

77

78
79

80

(f)  decisions under section 156 not to make a 15-year no-coverage
determination; and

(g) decisions under section 1.13 of the Gas Code that a pipelineis not
covered under the old access law and Gas Code; and

(h)  decisions under section 1.34 of the Gas Code that coverage of a
covered pipeline under the old access law and Gas Code is not
revoked; and

(i)  tender approval decisions; and
(i) light regulation determinations; and
(k)  decisionsrevoking light regul ation determinations; and

() covered pipelines, including their description and classification as
transmission pipelines or distribution pipelines; and

(m) covered pipelines by means of which light regulation services are
or intended to be provided; and

(n) international pipelines; and
(o) applicable access arrangements.
The inclusion on the register referred to in item 75 of descriptions of—

(@ all old scheme transmission pipelines and old scheme distribution
pipelines; and

(b) all old scheme classifications or determinations.
Time periods within which—
(8 the NCC must make an NCC recommendation or decision;

(b) the AER must make a decision (including an AER economic
regulatory decision).

Extensions to periods of time referred to initem 77.

Reportsinto failures to make decisions within a specified period of time and
the publication of such reports.

Confidential information held by service providers, users, prospective users,
end users, the AER, the AEMC, the NCC, the Bulletin Board operator and
other persons or bodies conferred a function, or exercising a power or right,
or on whom an obligation is imposed, under the Rules, and the manner and
circumstances in which that information may be disclosed.
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81 The modification of section 3, 8 or 10.8 of the Gas Code as those sections
apply to atransitioned access arrangement (as defined in clause 1 of
Schedule 3 to this Law).
Note—

See also clause 30 of Schedule 3 to this Law.

82 Any other matter or thing that is the subject of, or is of akind dealt with by, a
provision of the Gas Code as in operation and effect immediately before the
commencement of section 30 of the National Gas Access (WA) Act 2009 of
Western Australia.

83 Any matter or thing relating to gas prescribed by the Regulations.
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cl.1

Schedule 2 — Miscellaneous provisionsrelating
to interpretation

Section 20

Part 1 — Preliminary

1. Displacement of Schedule by contrary intention

(1) Theapplication of this Schedule to this Law, the
Regulations or other statutory instrument (other than the
National Gas Rules) may be displaced, wholly or partly, by
acontrary intention appearing in this Law or the
Regulations or that statutory instrument.

(2) Theapplication of this Schedule to the National Gas Rules
(other than clauses 7, 12, 15, 17, 19 and 20, 23 to 26 and
31 to 44, 49, 52 and 53 of this Schedule) may be displaced,
wholly or partly, by a contrary intention appearing in the
National Gas Rules.

Part 2— General

2. Law to be construed not to exceed legisative power of
Legidature

(1) ThisLaw isto be construed as operating to the full extent
of, but so as not to exceed, the legislative power of the
Legidlature of this jurisdiction.

(2) If aprovision of this Law, or the application of a provision
of this Law to a person, subject matter or circumstance,
would, but for this clause, be construed as being in excess
of the legislative power of the Legidature of this
jurisdiction—

(8 itisavalid provision tothe extent to whichitis
not in excess of the power; and

(b) theremainder of this Law, and the application of
the provision to other persons, subject matters or
circumstances, is not affected.
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(3) Without limiting subclause (2), this Law is not to be
construed as imposing any duty on the Commonwealth
Minister, the NCC, the Australian Competition Tribunal or
AER to perform afunction or exercise a power if the
imposition of the duty would be in excess of the legidlative
power of the Legislature of thisjurisdiction.

Note—

The term function is defined in clause 10 to include
“duty”.

(4) Inparticular, if aprovision of this Law appears to impose a
duty on the Commonwealth Minister, the NCC, the
Australian Competition Tribunal or AER to perform a
function or exercise a power in matters or circumstances in
which the assumption of the duty cannot be validly
authorised under the law of the Commonwealth, or is
otherwise ineffective, the provision isto be construed as if
its operation were expressly confined to—

(@ actsor omissions of corporationsto which
section 51(xx) of the Congtitution of the
Commonwealth applies; or

(b) actsor omissions taking place in the course of, or
in relation to, trade or commerce between this
jurisdiction and places outside this jurisdiction
(whether within or outside Australia); or

(c) actsor omissionstaking place outside Australia, or
in relation to things outside Australia.

(5) Thisclause does not limit the effect that a provision of this
Law would validly have apart from this clause.
3. Vacant provision
Note—

Thereis no clause 3.
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4, Material that is, and isnot, part of Law

(1) The heading to a Chapter, Part, Division or Subdivision
into which this Law isdivided is part of thisLaw.

(2) A Scheduleto thisLaw is part of this Law.

(3 A heading to a section or subsection of this Law does not
form part of this Law.

(4) A note at the foot of aprovision of this Law does not form
part of this Law.

(5) Anexample (being an example at the foot of a provision of
this Law under the heading “Example’ or “Examples’)
does not form part of this Law.

5. Referencesto particular Actsand to enactments
In this Law—
(@ anActof thisjurisdiction may be cited—
(i) by itsshort title; or

(if) inanother way sufficient in an Act of this
jurisdiction for the citation of such an
Act; and

(b) aCommonweath Act may be cited—
(i) by itsshort title; or

(i) inanother way sufficient in a
Commonwedlth Act for the citation of
such an Act,

together with a reference to the Commonwealth;
and

(c) anAct of another jurisdiction may be cited—
(i) by itsshort title; or

(i)  inanother way sufficient in an Act of the
jurisdiction for the citation of such an Act,

together with areference to the jurisdiction.
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6. Referencestaken to beincluded in Act or Law citation etc

(1) A referenceinthisLaw to an Act includes areference to—

(@ theActasoriginadly enacted, and as amended
from time to time since its original enactment; and

(b) if the Act has been repealed and re-enacted (with
or without modification) since the enactment of
the reference, the Act as re-enacted, and as
amended from time to time since its re-enactment.

(2) A referencein thisLaw to aprovision of thisLaw or of an
Act includes areference to—

(8 theprovision asoriginally enacted, and as
amended from time to time since its original
enactment; and

(b) if the provision has been omitted and re-enacted
(with or without modification) since the enactment
of the reference, the provision as re-enacted, and
as amended from time to time since its
re-enactment.

(3 Subclauses (1) and (2) apply to areferencein thisLaw to a
law of the Commonwealth or another jurisdiction as they
apply to areferencein thisLaw to an Act and to a
provision of an Act.

7. Inter pretation best achieving Law’s purpose

(1) Intheinterpretation of aprovision of this Law, the
interpretation that will best achieve the purpose or object of
this Law isto be preferred to any other interpretation.

(2) Subclause (1) applies whether or not the purposeis
expressly stated in this Law.
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8. Use of extrinsic material in interpretation

(1) Inthisclause—

Law extrinsic material means relevant material not
forming part of this Law, including, for example—

(@

(b)

(©)

(d)

(€)

(f)

material that is set out in the document containing
the text of this Law as printed by authority of the
Government Printer of South Australia; and

arelevant report of acommittee of the Legidative
Council or House of Assembly of South Australia
that was made to the Legidlative Council or House
of Assembly of South Australia before the
provision was enacted; and

an explanatory note or memorandum relating to
the Bill that contained the provision, or any
relevant document, that was laid before, or given
to the members of, the Legidlative Council or
House of Assembly of South Australia by the
member bringing in the Bill before the provision
was enacted; and

the speech made to the Legislative Council or
House of Assembly of South Australia by the
member in moving a motion that the Bill be read a
second time; and

material in the Votes and Proceedings of the
Legidlative Council or House of Assembly of
South Australia or in any official record of debates
in the Legidlative Council or House of Assembly
of South Australia; and

adocument that is declared by the Regulations to
be arelevant document for the purposes of this
clause;

ordinary meaning means the ordinary meaning conveyed
by a provision having regard to its context in this Law and
to the purpose of this Law;
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Rule extrinsic material means—
(@) adraft Rule determination; or
(b) afina Rule determination; or
(c) any document (however described)—

(i) relied on by the AEMC in making a draft
Rule determination or final Rule
determination; or

(i) adopted by the AEMC in making a draft
Rule determination or final Rule
determination.

(2) Subject to subclause (3), in the interpretation of a provision
of this Law, consideration may be given to Law extrinsic
material capable of assisting in the interpretation—

(a) if the provision is ambiguous or obscure, to
provide an interpretation of it; or

(b) if the ordinary meaning of the provision leadsto a
result that is manifestly absurd or is unreasonable,
to provide an interpretation that avoids such a
result; or

(c) inany other case, to confirm the interpretation
conveyed by the ordinary meaning of the
provision.

(3) Subject to subclause (4), in the interpretation of a provision
of the Rules, consideration may be given to Law extrinsic
material or Rule extrinsic material capable of assisting in
the interpretation—

(a) if the provision is ambiguous or obscure, to
provide an interpretation of it; or

(b) if the ordinary meaning of the provision leadsto a
result that is manifestly absurd or is unreasonable,
to provide an interpretation that avoids such a
result; or
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(c) inany other case, to confirm the interpretation
conveyed by the ordinary meaning of the
provision.

(4) Indetermining whether consideration should be given to
Law extrinsic materia or Rule extrinsic material, and in
determining the weight to be given to Law extrinsic
material or Rule extrinsic material, regard is to be had to—

(8 thedesrability of aprovision being interpreted as
having its ordinary meaning; and

(b) theundesirability of prolonging proceedings
without compensating advantage; and

(c) other relevant matters.

0. Compliance with forms

(1) If aformis prescribed or approved by or for the purpose of
this Law, strict compliance with the form is not necessary
and substantial compliance is sufficient.

(2) If aform prescribed or approved by or for the purpose of
this Law requires—

(8 theform to be completed in a specified way; or

(b) specified information or documents to be included
in, attached to or given with the form; or

(c) theform, or information or documents included in,
attached to or given with the form, to be verified
in a specified way,

the form is not properly completed unless the requirement
is complied with.
Part 3— Termsand references

10. Definitions
In this Law—
Act means an Act of the Legidlature of thisjurisdiction;
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affidavit, in relation to a person allowed by law to affirm,
declare or promise, includes affirmation, declaration and
promise;

amend includes—
(8 omit or omit and substitute; or
(b) alter or vary; or
(c) amend by implication;
appoint includes re-appoint;
breach includes fail to comply with;
business day means aday that is not—
(@ aSaturday or Sunday;

(b) observed as apublic holiday on the same day in
each of the participating jurisdictions (except the
Commonwealth);

calendar month means a period starting at the beginning of
any day of 1 of the 12 named months and ending—

(8 immediately before the beginning of the
corresponding day of the next named month; or

(b) if thereisno such corresponding day, at the end of
the next named month;

calendar year means a period of 12 months beginning on
1 January;,

commencement, in relation to this Law or an Act or a
provision of this Law or an Act, means the time at which
this Law, the Act or provision comes into operation;

confer, in relation to afunction, includes imposg;
contravene includes fail to comply with;

definition means a provision of this Law (however
expressed) that—

(@ givesameaningto aword or expression; or
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(b) limits or extends the meaning of aword or
expression;

document includes—

(8 any paper or other material on which thereis
writing; or

(b) any paper or other material on which there are
marks, figures, symbols or perforations having a
meaning for a person qualified to interpret them;
or

(c) any disc, tape or other article or any material from
which sounds, images, writings or messages are
capable of being reproduced (with or without the
aid of another article or device);

estate includes easement, charge, right, title, claim,
demand, lien or encumbrance, whether at law or in equity;

expireincludes lapse or otherwise cease to have effect;
fail includes refuse;

financial year means a period of 12 months beginning on
1 duly;

function includes duty;

Gazette means the Government Gazette of thisjurisdiction;
instrument includes a statutory instrument;

interest, in relation to land or other property, means—

(8) alegal or equitable estate in the land or other
property; or

(b) aright, power or privilege over, or in relation to,
the land or other property;

make includes issue or grant;

minor means an individua who is under 18 years of age;
modification includes addition, omission or substitution;
month means a calendar month;
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named month means 1 of the 12 months of the year;
number means—
(@ anumber expressed in figures or words; or

(b) aletter; or
(c) acombination of a number so expressed and a
letter;

oath, in relation to a person alowed by law to affirm,
declare or promise, includes affirmation, declaration or
promise;

office includes position;

omit, in relation to a provision of thisLaw or an Act,
includes repeal;

party includes a body politic or body corporate as well as
an individual;

penalty includes a civil penalty, forfeiture or punishment;

person includes a body politic or body corporate aswell as
an individual;

power includes authority;

prescribed means prescribed by the Regulations;

printed includes typewritten, lithographed or reproduced
by any mechanica means;

proceeding means alegal or other action or proceeding;

property means any legal or equitable estate or interest
(whether present or future, vested or contingent, or tangible
or intangible) in real or personal property of any
description (including money), and includes things in
action;
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provision, in relation to this Law or an Act, means words
or other matter that form or forms part of this Law or the
Act, and includes—

(& aPart, Division, Subdivision, section, subsection,
paragraph, subparagraph, subsubparagraph or
Schedule of or to this Law or the Act; or

(b) asection, clause, subclause, item, column, table or
form of or in a Schedule to this Law or the Act; or

(c) thelongtitle and any preamble to the Act;

record includes information stored or recorded by means of
acomputer;

repeal includes—
(@ revokeor rescind; or
(b) repea by implication; or

(c) abrogate or limit the effect of the law or
instrument concerned; or

(d) excludefrom, or include in, the application of the
law or instrument concerned, any person, subject
matter or circumstance;

sign includes the affixing of a seal or the making of a
mark;

statutory declaration means a declaration made under an
Act, or under aCommonwealth Act or an Act of another
jurisdiction, that authorises a declaration to be made
otherwise than in the course of ajudicial proceeding;

statutory instrument means the Regulations or an
instrument made or in force under this Law;

swear, in relation to a person allowed by law to affirm,
declare or promise, includes affirm, declare or promise;

word includes any symbol, figure or drawing;

writing includes any mode of representing or reproducing
words in avisible form.
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11. Provisionsrelating to defined terms and gender and number

(1) If thisLaw defines aword or expression, other parts of
speech and grammatical forms of the word or expression
have corresponding meanings.

(2) Definitionsin or applicable to this Law apply except so far
as the context or subject matter otherwise indicates or

requires.

(3) InthisLaw, words indicating a gender include each other
gender.

(4) InthisLaw—

(8 wordsin the singular include the plural; and
(b) wordsin the plural include the singular.

12. Meaning of may and must etc

(1) InthisLaw, theword “may”, or asimilar word or
expression, used in relation to a power indicates that the
power may be exercised or not exercised, at discretion.

(2) InthisLaw, theword “must”, or asimilar word or
expression, used in relation to a power indicates that the
power isrequired to be exercised.

(3) Thisclause has effect despite any rule of construction to
the contrary.

13. Words and expressionsused in statutory instruments

(1) Words and expressions used in a statutory instrument have
the same meanings as they have, from timeto time, in this
Law, or relevant provisions of this Law, under or for the
purposes of which the instrument is made or in force.

(2) Thisclause has effect in relation to an instrument except so
far as the contrary intention appears in the instrument.
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14. Referencesto Minister
(1) InthisLaw—

(a) areferenceto aMinisterisareferenceto a
Minister of the Crown of thisjurisdiction; and

(b) areferenceto aparticular Minister by title, or to
“the Minister” without specifying a particular
Minister by title, includes a reference to another
Minister, or amember of the Executive Council of
thisjurisdiction, who is acting for and on behalf of
the Minister.

(2) Inaprovision of this Law, areferenceto “the Minister”,
without specifying a particular Minister by titleisa

reference to—
(@ theMinister of thisjurisdiction administering the
provision; or

(b) if, for the time being, different Ministers of this
jurisdiction administer the provision in relation to
different matters—

(i) if only 1 Minister of thisjurisdiction
administersthe provision in relation to the
relevant matter, the Minister; or

(it) if 2 or more Ministers of thisjurisdiction
administer the provision in relation to the
relevant matter, any 1 of those Ministers;
or

(c) if paragraph (b) does not apply and, for the time
being, 2 or more Ministers administer the
provision, any 1 of the Ministers.

(3) For theremoval of doubt, it is declared that if—

(8 aprovision of thisLaw is administered by 2 or
more Ministers of thisjurisdiction; and
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(b) the provision requires or permits anything to be

done in relation to any of the Ministers,

the provision does not require or permit it to be donein a
particular case by or in relation to more than 1 of the
Ministers.

15. Production of recordskept in computers etc
If a person who keeps a record of information by means of
amechanical, electronic or other deviceis required by or
under this Law—

(8 to produce the information or a document
containing the information to a court, tribunal or
person; or

(b) to make adocument containing the information
available for inspection by a court, tribunal or
person,

then, unless the court, tribunal or person otherwise
directs—

(c) therequirement obliges the person to produce or
make available for inspection, as the case may be,
a document that reproduces the informationin a
form capable of being understood by the court,
tribunal or person; and

(d) the production to the court, tribunal or person of
the document in that form complies with the
requirement.

16. Referencesto thisjurisdiction to beimplied
In this Law—

(8) areferenceto an officer, office or statutory body is
areference to such an officer, office or statutory
body in and for thisjurisdiction; and
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(b) areferenceto alocality or other matter or thing is
areference to such alocality or other matter or
thing in and of thisjurisdiction.

17. References to officer s and holder s of offices

In this Law, areference to a particular officer, or to the
holder of a particular office, includes areference to the
person for the time being occupying or acting in the office
concerned.

18. Referenceto certain provisionsof Law
If aprovision of this Law refers—

(8 toaChapter, Part, section or Schedule by a
number and without reference to this Law, the
reference is areference to the Chapter, Part,
section or Schedule, designated by the number, of
or to this Law; or

(b) to aSchedule without reference to it by a number
and without reference to this Law, the reference, if
thereisonly 1 Schedule to this Law, is areference
to the Schedule; or

(c) toaDivision, Subdivision, subsection, paragraph,
subparagraph, subsubparagraph, clause, subclause,
item, column, table or form by a number and
without reference to this Law, the referenceisa
reference to—

(i) theDivision, designated by the number,
of the Part in which the reference occurs;
and

(if) the Subdivision, designated by the
number, of the Division in which the
reference occurs; and

(iii)  the subsection, designated by the number,
of the section in which the reference
occurs; and
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(iv) the paragraph, designated by the number,
of the section, subsection, Schedule or
other provision in which the reference
occurs; and

(v) the paragraph, designated by the number,
of the clause, subclause, item, column,
table or form of or in the Schedule in
which the reference occurs; and

(vi) the subparagraph, designated by the
number, of the paragraph in which the
reference occurs; and

(vii) the subsubparagraph, designated by the
number, of the subparagraph in which the
reference occurs; and

(viii) the section, clause, subclause, item,
column, table or form, designated by the
number, of or in the Schedule in which
the reference occurs,

as the case requires.

Part 4 — Functions and powers

19. Performance of statutory functions

(1) If thisLaw confers afunction or power on a person or
body, the function may be performed, or the power may be
exercised, from time to time as occasion requires.

(2) If thisLaw confersafunction or power on a particular
officer or the holder of a particular office, the function may
be performed, or the power may be exercised, by the
person for the time being occupying or acting in the office
concerned.

(3) If thisLaw confers afunction or power on abody (whether
or not incorporated), the performance of the function, or
the exercise of the power, is not affected merely because of
vacancies in the membership of the body.
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20. Power to make instrument or decision includes power to
amend or repeal

If this Law authorises or requires the making of an
instrument, decision or determination—

(@ the power includes power to amend or repeal the
instrument, decision or determination; and

(b) the power to amend or repeal the instrument,
decision or determination is exercisablein the
same way, and subject to the same conditions, as
the power to make the instrument, decision or
determination.

21. Mattersfor which statutory instruments may make
provision

(1) If this Law authorises or requires the making of a statutory
instrument in relation to a matter, a statutory instrument
made under this Law may make provision for the matter by
applying, adopting or incorporating (with or without
modification) the provisions of—

(& anActor statutory instrument; or

(b) another document (whether of the same or a
different kind),

asinforce at aparticular time or asin force from time to
time.

(2) If astatutory instrument applies, adopts or incorporates the
provisions of a document, the statutory instrument applies,
adopts or incorporates the provisions as in force from time
to time, unless the statutory instrument otherwise expressly
provides.

(3) A statutory instrument may—
(@) beof general or limited application;

(b) vary according to the persons, times, places or
circumstances to which it is expressed to apply.
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(4)

()

(6)

(7)

(8)

(9)

A statutory instrument may authorise a matter or thing to
be from time to time determined, applied or regulated by a
specified person or body.

If this Law authorises or requires a matter to be regulated
by statutory instrument, the power may be exercised by
prohibiting by statutory instrument the matter or any aspect
of the matter.

If this Law authorises or requires provision to be made
with respect to a matter by statutory instrument, a statutory
instrument made under this Law may make provision with
respect to a particular aspect of the matter despite the fact
that provision is made by this Law in relation to another
aspect of the matter or in relation to another matter.

A statutory instrument may provide for the review of, or a
right of appeal against, a decision made under the statutory
instrument, or this Law, and may, for that purpose, confer
jurisdiction on any court, tribunal, person or body.

A statutory instrument may require aform prescribed by or
under the statutory instrument, or information or
documents included in, attached to or given with the form,
to be verified by statutory declaration.

In this clause—

statutory instrument does not include the National Gas
Rules.

22. Presumption of validity and power to make

D)

(2)

All conditions and preliminary steps required for the
making of a statutory instrument are presumed to have
been satisfied and performed in the absence of evidence to
the contrary.

A statutory instrument is taken to be made under all powers
under which it may be made, even though it purports to be
made under this Law or a particular provision of this Law.
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23. Appointments may be made by name or office

(1) If this Law authorises or requires a person or body—
(8 toappoint aperson to an office; or
(b) to appoint a person or body to exercise a power; or
(c) toappoint aperson or body to do another thing,
the person or body may make the appointment by—
(d) appointing a person or body by name; or

(e) appointing a particular officer, or the holder of a
particular office, by reference to thetitle of the
office concerned.

(2) An appointment of a particular officer, or the holder of a
particular office, istaken to be the appointment of the
person for the time being occupying or acting in the office
concerned.

24, Acting appointments

(1) If this Law authorises a person or body to appoint a person
to act in an office, the person or body may, in accordance
with this Law, appoint—

(& aperson by name; or

(b) aparticular officer, or the holder of a particular
office, by reference to the title of the office
concerned,

to act in the office.

(2) The appointment may be expressed to have effect only in
the circumstances specified in the instrument of
appointment.

(3) The appointer may—

(8 determine the terms and conditions of the
appointment, including remuneration and
allowances; and

(b) terminate the appointment at any time.
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(4) The appointment, or the termination of the appointment,
must bein, or evidenced by, writing signed by the
appointer.

(5 The appointee must not act for more than 1 year during a
vacancy in the office.

(6) If the appointee is acting in the office otherwise than
because of avacancy in the office and the office becomes
vacant, then, subject to subclause (2), the appointee may
continue to act until—

(@ theappointer otherwise directs; or

(b) thevacancy isfilled; or

(c) theend of ayear from the day of the vacancy,
whichever happensfirst.

(7) The appointment ceases to have effect if the appointee
resigns by writing signed and delivered to the appointer.

(8) Whilethe appointeeis acting in the office—

(a8 theappointee has al the powers and functions of
the holder of the office; and

(b) thisLaw and other laws apply to the appointee as
if the appointee were the holder of the office.
(99 Anything done by or in relation to a person purporting to
act in the officeis not invalid merely because—

(@ theoccasion for the appointment had not arisen; or
(b) the appointment had ceased to have effect; or

(c) theoccasion for the person to act had not arisen or
had ceased.

(20) If this Law authorises the appointer to appoint a person to
act during a vacancy in the office, an appointment to act in
the office may be made by the appointer whether or not an
appointment has previously been made to the office.
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25. Power s of appointment imply certain incidental powers

(1) If this Law authorises or requires a person or body to
appoint a person to an office—

(8 the power may be exercised from time to time as
occasion requires; and

(b) the power includes—

(i) power to remove or suspend, at any time,
a person appointed to the office; and

(if) power to appoint another person to act in
the office if a person appointed to the
officeisremoved or suspended; and

(iii) power to reinstate or reappoint a person
removed or suspended; and

(iv) power to appoint aperson to act in the
officeif it is vacant (whether or not the
office has ever been filled); and

(v) power to appoint a person to act in the
officeif the person appointed to the office
is absent or is unableto discharge the
functions of the office (whether because
of illness or otherwise).

(2) The power to remove or suspend a person under
subclause (1)(b) may be exercised even if this Law
provides that the holder of the office to which the person
was appointed is to hold office for a specified period.

(3) The power to make an appointment under subclause (1)(b)
may be exercised from time to time as occasion requires.

(4) An appointment under subclause (1)(b) may be expressed
to have effect only in the circumstances specified in the
instrument of appointment.
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26. Delegation

D

(2)

3)

(4)

()

(6)

(7)

(8)

If this Law authorises a person to delegate a function or
power, the person may, in accordance with this Law,
delegate the power to—

(@ aperson by name; or

(b) aparticular officer, or the holder of a particular
office, by reference to the title of the office
concerned.

The del egation—
(8 may begenera or limited; and
(b) may be made from time to time; and

(c) may berevoked, wholly or partly, by the
delegator.

The delegation, or arevocation of the delegation, must be
in, or evidenced by, writing signed by the delegator or if
the delegator is a body corporate, by a person authorised by
the body corporate for the purpose.

A delegated function or power may be exercised only in
accordance with any conditions to which the delegation is
subject.

The delegate may, in the exercise of a delegated function or
power, do anything that isincidenta to the delegated
function or power.

A delegated function or power that purports to have been
exercised by the delegate is taken to have been duly
exercised by the delegate unless the contrary is proved.

A delegated function or power that is duly exercised by the
delegate is taken to have been exercised by the delegator.

If, when exercised by the delegator, a function or power is,
under this Law, dependent on the delegator’ s opinion,
belief or state of mind in relation to a matter, the function
or power, when exercised by the delegate, is dependent on
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the delegate’ s opinion, belief or state of mind in relation to
the matter.

(9) If afunction or power is delegated to a particular officer or
the holder of a particular office—

(8 the delegation does not cease to have effect merely
because the person who was the particular officer
or the holder of the particular office when the
power was del egated ceases to be the officer or the
holder of the office; and

(b) thefunction or power may be exercised by the
person for the time being occupying or acting in
the office concerned.

(10) A function or power that has been delegated may, despite
the delegation, be exercised by the delegator.
27. Exercise of power s between enactment and commencement

(1) If aprovision of this Law (the empowering provision) that
does not commence on its enactment would, had it
commenced, confer a power—

(8 tomake an appointment; or

(b) to make a statutory instrument of alegislative or
administrative character; or

(c) todo another thing,
then—
(d) the power may be exercised; and

(e) anything may be done for the purpose of enabling
the exercise of the power or of bringing the
appointment, instrument or other thing into effect,

before the empowering provision commences.
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(2) If aprovision of an Act of South Australia (the

empowering provision) that does not commence on its
enactment would, had it commenced, amend a provision of
this Law so that it would confer a power—

(8 tomake an appointment; or

(b) to make a statutory instrument of alegislative or
administrative character; or

(c) todo ancther thing,

then—

(d) the power may be exercised; and

(e) anything may be done for the purpose of enabling
the exercise of the power or of bringing the
appointment, instrument or other thing into effect,

before the empowering provision commences.
3 If—

(@ thisLaw has commenced and confers a power to
make a statutory instrument (the basic instrument
making power); and

(b) aprovision of an Act of South Australiathat does
not commence on its enactment would, had it
commenced, amend this Law so as to confer
additional power to make a statutory instrument
(the additional instrument making power),

then—

(c) thebascinstrument making power and the
additional instrument making power may be
exercised by making a single instrument; and

(d) any provision of the instrument that required an
exercise of the additional instrument making
power isto be treated as made under subclause (2).
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(4) If aninstrument, or a provision of an instrument, is made
under subclause (1) or (2) that is necessary for the purpose
of—

(8 enabling the exercise of a power mentioned in the
subclause; or

(b) bringing an appointment, instrument or other thing
made or done under such a power into effect,

the instrument or provision takes effect—
(c) onthe making of the instrument; or

(d) onsuch later day (if any) on which, or at such later
time (if any) at which, the instrument or provision
is expressed to take effect.

5) If—

(8 anappointment is made under subclause (1) or (2);
or

(b) aninstrument, or aprovision of an instrument,
made under subclause (1) or (2) is not necessary
for a purpose mentioned in subclause (4),

the appointment, instrument or provision takes effect—

(c) onthe commencement of the relevant empowering
provision; or

(d) onsuch later day (if any) on which, or at such later
time (if any) at which, the appointment, instrument
or provision is expressed to take effect.

(6) Anything done under subclause (1) or (2) does not confer a
right, or impose aliability, on a person before the relevant
empowering provision commences.

(7) After the enactment of a provision mentioned in
subclause (2) but before the provision’s commencement,
this clause applies asif the references in subclauses (2) and
(5) to the commencement of the empowering provision
were references to the commencement of the provision
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Distance and time

27A.

28.

mentioned in subclause (2) as amended by the empowering
provision.

(8 Inthe application of this clause to a statutory instrument, a
reference to the enactment of the instrument is areference
to the making of the instrument.

WA modifications of clause 27

Clause 27 appliesto a conferral of power by thisLaw to
the extent that the power derives from an amendment to the
Schedule to the National Gas (South Australia) Act 2008 of
South Australia—

(8 asif referencesin clause 27(2), (5) and (6) to the
commencement of the empowering provision
referred to the time when the Western Australian
National Gas Access Law text, as defined in
section 7(2) of the National Gas Access (WA) Act
2009, is affected by the amendment; and

(b) asif thereferencein clause 27(3) to additional
power that would be conferred had an Act of
South Australia commenced referred to additional
power that would be conferred had the Western
Australian National Gas Access Law text been
already affected by the amendment; and

(c) asif clause 27(7) had been omitted.

Part 5— Distance and time

Mattersrelating to distance and time

(1) Inthe measurement of distance for the purposes of this
Law, the distance is to be measured aong the shortest road
ordinarily used for travelling.
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(2)

3

(4)

()

If a period beginning on a given day, act or event is
provided or allowed for a purpose by this Law, the period
isto be calculated by excluding the day, or the day of the
act or event, and—

(&) if the period is expressed to be a specified number
of clear days or at least a specified number of
days, by excluding the day on which the purposeis
to be fulfilled; and

(b) inany other case, by including the day on which
the purposeis to be fulfilled.

If the last day of a period provided or allowed by this Law
for doing anything is not a business day in the placein
which the thing is to be or may be done, the thing may be
done on the next business day in the place.

If the last day of a period provided or allowed by this Law
for the filing or registration of a document isaday on
which the office is closed where the filing or registration is
to be or may be done, the document may be filed or
registered at the office on the next day that the officeis
open.

If no timeis provided or allowed for doing anything, the
thing is to be done as soon as possible, and as often as the
prescribed occasion happens.

(6) If,inthisLaw, thereisareferenceto time, the referenceis,
in relation to the doing of anything in ajurisdiction, a
reference to the legal timein the jurisdiction.
Part 6 — Service of documents
29. Service of documents and meaning of service by post etc
(1) If thisLaw requires or permits a document to be served on

a person (whether the expression “deliver”, “give”,

“notify”, “send” or “serve”’ or another expression is used),
the document may be served—

(& onanatural person—
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(i) by delivering it to the person personaly;
or

(i) by leavingit at, or by sending it by post,
facsimile or similar facility to the last
known address of the place of residence
or usual place of business of the person;
or

(iii) by sendingit electronically to that person;
or

(b) onabody corporate—

(i) by leavingit at the registered office or
usual place of business of the body
corporate with an officer of the body
corporate; or

(i) by sending it by post, facsimile or similar
facility to itsregistered office or its usual
place of business; or

(iii) by sendingit electronically to that body
corporate or an officer of the body
corporate.

(2) Nothing in subclause (1)—

(@) affectsthe operation of another law that authorises
the service of a document otherwise than as
provided in the subclause; or

(b) affectsthe power of acourt or tribunal to authorise
service of adocument otherwise than as provided
in the subclause.

30. Meaning of service by post etc

(1) If thisLaw requires or permits a document to be served by
post (whether the expression “deliver”, “give”, “notify”,

“send” or “serve”’ or another expression is used), service—

(& may be effected by properly addressing, prepaying
and posting the document as a letter; and
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(b) istaken to have been effected at the time at which
the letter would be delivered in the ordinary course
of post, unless the contrary is proved.

(2) If thisLaw requires or permits a document to be served by
aparticular postal method (whether the expression
“deliver”, “give’, “notify”, “send” or “serve’ or another
expression is used), the requirement or permission is taken
to be satisfied if the document is posted by that method or,
if that method is not available, by the equivalent, or nearest
equivalent, method provided for the time being by

Australia Post.
Part 7— Evidentiary matters

Division 1 — Publication on websites

31. Definitions
In this Division—

decision maker means arelevant Minister, the NCC, the
AER, the AEMC or the Bulletin Board operator;

relevant decision or document means—

(8 adecision (however described) or determination
(however described) of a decision maker under
this Law or the Rules; or

(b) an access arrangement to which a decision of the
AER under the Law or Rules relates;

relevant notice means a notice under the Rules calling for
or inviting submissions or commentsin relation to a
relevant decision or document;
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32. Publication of decisionson websites

(1) For the purposes of this Law, arelevant decision or
document or relevant notice that is required by this Law or
the Rules to be published on awebsite isto be taken to be
published on the website if—

(@ therelevant decision or document or relevant
notice is made accessible in full on the website; or

(b) notice of the making or publication of the relevant
decision or document or relevant notice is made
accessible on that website and the rel evant
decision or document or relevant notice is made
accessible separately in full on that website or in
any other identified location.

(2) Thedate on which the relevant decision or document or
relevant notice is published on the website is the date
notified by the relevant decision maker on the website as
the date of the relevant decision’s or document’s or
relevant notice’ s publication (being not earlier than the date
on which it was first made so accessible).

Division 2 — Evidentiary certificates

33. Definitions
In this Division—

acting SES employee has the same meaning asin
section 17AA of the Acts Interpretation Act 1901 of the
Commonwealth;

AEMC chief executive means the chief executive of the
AEMC appointed under section 16 of the Australian
Energy Market Commission Establishment Act 2004 of
South Australia;

AEMC Commissioner means a Commissioner within the
meaning of the Australian Energy Market Commission
Establishment Act 2004 of South Australia;
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AER member has the same meaning as in the Trade
Practices Act 1974 of the Commonwealth;

NCC member means a Councillor within the meaning of
the Trade Practices Act 1974 of the Commonwedlth;

relevant notice has the same meaning asin clause 31,

SES employee has the same meaning as in section 17AA of
the Acts Interpretation Act 1901 of the Commonwealth.

34. Evidentiary certificates—AER

(1) Inany proceedings under this Law, a certificate signed or
purported to be signed by an AER member, or an SES
employee or acting SES employee assisting the AER as
mentioned in section 44AAC of the Trade Practices
Act 1974 of the Commonwealth, stating any of the
following mattersis evidence of the matter:

(8) astated document is 1 of the following things,
made, given, served or issued under this Law or
the Rules:

(i) adecision (however described) or
determination (however described);

(i) an authorisation under section 32;
(iii) agenera regulatory information order;

(iv) anotice, notification, direction or
requirement;

(b) astated document isa copy of athing referred to
in paragraph (a);
(c) onastated day, a person was or was not:

(i) given adecision (however described), or
determination (however described);

(if) authorised as an authorised person (within
the meaning of section 31);
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(iif) served anotice under section 42 or a
regulatory information notice;

(iv) notified under section 52;

(v) notified under section 143(3) of the
making of an AER ring fencing
determination;

(d) onastated day any of the following were
published on the AER’ s website:

(i) adecision (however described) or
determination (however described);

(i) agenera regulatory information order;

(iif) afull access arrangement or revisions to
an applicable access arrangement
submitted for approval under section 132;

(iv) alimited access arrangement or revisions
to an applicable access arrangement
submitted for approval under section 116
or 168;

(v) arelevant notice.

(2) When subclause (1) isread asif areferenceinit to the
AER were areference to the ERA, the subclauseisto be
read as if “an AER member, or an SES employee or acting
SES employee assisting the AER as mentioned in
section 44AAC of the Trade Practices Act 1974 of the
Commonwealth” had been deleted and the following had
been inserted instead:

amember of the ERA

35. Evidentiary certificates—AEMC

In any proceedings under this Law, a certificate signed or
purported to be signed by a Commissioner or the AEMC
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chief executive, stating any of the following mattersis
evidence of the matter:

(@) astated document isadecision (however
described), made, given, served or issued under
thisLaw;

(b) astated document isa copy of athing referred to
in paragraph (a);

(c) onastated day, a person was or was not given a
decision (however described);

(d) onastated day arelevant notice was published on
the AEMC’swebsite.

36. Evidentiary certificates—NCC

In any proceedings under this Law, a certificate signed or
purported to be signed by an NCC member, or an SES
employee or acting SES employee who is an employee
assisting the NCC as mentioned in section 29M of the
Trade Practices Act 1974 of the Commonweslth, stating
any of the following mattersis evidence of the matter:

(@) astated document is—
(i) an NCC recommendation or decision;

(i) adecision of the NCC not to make a
coverage determination because of
section 96;

(b) onastated day, a person was or was not given a
reclassification decision;

(c) onastated day any 1 of the following was, in
accordance with the Rules, published on the
NCC’swebsite:

(i) aMinisterial coverage decision;
(i) an NCC recommendation or decision;
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(iif) adecision of the NCC not to make a
coverage determination because of
section 96;

(iv) arelevant notice.

37. Evidentiary certificates—relevant Minister and
Commonwealth Minister

In any proceedings under this Law, a certificate signed or
purported to be signed by arelevant Minister or the
Commonwealth Minister stating any of the following
matters is evidence of the matter:

(8) astated document isaMinisterial coverage
decision; or
(b) onastated day a person or the NCC was or was
not given aMinisterial coverage decision.
38. Evidentiary certificates—Bulletin Board oper ator

In any proceedings under this Law, a certificate signed or
purported to be signed by the chief executive officer of the
Bulletin Board operator, stating any of the following
mattersis evidence of the matter:

(@

(b)
(©)

(d)

a stated document is a decision (however
described), made, given, served or issued under
this Law;

a stated document is a copy of athing referred to
in paragraph (a);

on a stated day, a person was or was not given a
decision (however described);

on a stated day a relevant notice was published on
the Bulletin Board operator’ s website.
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Part 8 — Commencement of thisLaw and
statutory instruments

39. Time of commencement of thisLaw or a provision of this
Law

If aprovision of an Act of South Australia provides that
this Law or aprovision of this Law shall commence, or be
deemed to have commenced, on a particular day, it shall
commence, or be deemed to have commenced, at the
beginning of that day.

40. Time of commencement of a Rule

(1) If aRule providesthat the Rule shall commence on a
particular day, it shall commence at the beginning of that
day.

(2) If aprovision of an Act of South Australia providesthat a
Rule is deemed to have commenced on a particular day, the
Rule shall be deemed to have commenced at the beginning
of that day.

(3) If anatice published in the South Australian Government
Gazette under Chapter 9 Part 2 or section 314 provides that
aRule shall commence on a particular day, the Rule shall
commence at the beginning of that day.

Part 9 — Effect of repeal, amendment or expiration

41. Timeof Law, the Regulations or Rules ceasing to have effect

If aprovision of this Law, the Regulations or the Rulesis
expressed—

() toexpireon aspecified day; or

(b) toremain or continuein force, or otherwise have
effect, until a specified day,

the provision has effect until the last moment of the
specified day.
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42. Repealed L aw, Regulation or Rule provisions not revived

D)

(2)

If aprovision of this Law isrepealed or amended by an Act
of South Australia or a provision of an Act of South
Australia, the provision is not revived merely because the
Act or the provision of the Act—

(@ islater repealed or amended; or
(b) later expires.

If aprovision of the Regulations or the Rules is repealed or
amended by a Regulation or a Rule, the provision is not
revived merely because the Regulation or Rule—

(8 islater repealed or anended; or
(b) later expires.

43. Saving of operation of repealed Law, Regulation or Rule
provisions

D

(2)

The repeal, amendment or expiry of a provision of this
Law, the Regulations or the Rules does not—

(&8 revive anything not in force or existing at the time
the repeal, amendment or expiry takes effect; or

(b) affect the previous operation of the provision or
anything suffered, done or begun under the
provision; or

(c) affectaright, privilege or liability acquired,
accrued or incurred under the provision; or

(d) affect apenalty incurred in relation to an offence
arising under the provision; or

(e) affect an investigation, proceeding or remedy in
relation to such aright, privilege, liability or
penalty.

Any such penalty may be imposed and enforced, and any
such investigation, proceeding or remedy may be begun,
continued or enforced, as if the provision had not been
repealed or amended or had not expired.
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44, Continuance of repealed provisions

(1) If an Act of South Australiarepeals some provisions of this
Law and enacts new provisionsin substitution for the
repealed provisions, the repealed provisions continue in
force until the new provisions commence.

(2) If aRegulation or Rule repeals some provisions of the
Regulations or Rules and enacts new provisionsin
substitution for the repealed provisions, the repealed
provisions continue in force until the new provisions
commence.

45, Law and amending Actsto beread asone

ThisLaw and all Acts of thisjurisdiction amending this
Law areto beread as one.

Part 10 — Offencesunder thisLaw

46. Penalty at foot of provision
In this Law, a penalty specified at the foot of—

(8 asection (whether or not the section is divided
into subsections); or

(b) asubsection (but not at the end of a section); or

(c) asection or subsection and expressed in such a
way as to indicate that it applies only to part of the
section or subsection,

indicates that an offence mentioned in the section,
subsection or part is punishable on conviction or, if no
offence is mentioned, a contravention of the section,
subsection or part constitutes an offence against the
provision that is punishable, on conviction, by a penalty
not more than the specified penalty.
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47. Penalty other than at foot of provision

D)

(2

In this Law, a penalty specified for an offence, or a
contravention of a provision, indicates that the offenceis
punishable on conviction, or the contravention constitutes
an offence against the provision that is punishable, on
conviction, by a penalty not more than the specified
penalty.

This clause does not apply to a penalty to which clause 36
applies.

48. Indictable offences and summary offences

D)

(2)

3)

(4)

©)

An offence against this Law that is not punishable by
imprisonment is punishable summarily.

An offence against this Law that is punishable by
imprisonment is, subject to subclause (3), punishable on
indictment.

If—
(8 aproceeding for an offence against this Law that

is punishable by imprisonment isinstituted in a
court of summary jurisdiction; and

(b) the prosecutor requests the court to hear and
determine the proceeding,

the offence is punishable summarily and the court must
hear and determine the proceeding.

A court of summary jurisdiction must not—

(@ impose, inrelation to asingle offence against this
Law, a period of imprisonment of more than
2 years; or

(b) impose, in relation to offences against the Law,
cumulative periods of imprisonment that are, in
total, more than 5 years.

Nothing in this clause renders a person liable to be
punished more than once in relation to the same offence.
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49, Doublejeopardy
(1) If anact or omission constitutes an offence—

(& under thisLaw as applied asalaw of this
jurisdiction; and
(b) under this Law as applied as alaw of another
jurisdiction,
and the offender has been punished in relation to the
offence under the law mentioned in paragraph (b), the

offender is not liable to be punished in relation to the
offence mentioned in paragraph (a).

(2) If anact or omission constitutes—

(8 abreach of acivil penaty provision of this Law as
applied asalaw of thisjurisdiction; and

(b) abreach of acivil penalty provision of this Law as
applied as alaw of another jurisdiction,

and the person in breach of the civil penalty provision
mentioned in paragraph (a) has been punished in relation to
the civil penalty provision mentioned in paragraph (b), the
person is not liable in relation to the breach of the civil
penalty provision mentioned in paragraph (a).

(3) The Court must not make a declaration that a personisin
breach of a provision of this Law, the Regulations or the
Rules that is not an offence provision if the person has
been convicted of an offence constituted by conduct that is
substantially the same as the conduct constituting the
breach.

(4) Proceedings for a declaration referred to in subclause (3)
are stayed if—

(@ criminal proceedings are commenced or have
already been commenced against the person for an
offence; and
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()

(b) theoffenceis constituted by conduct that is
substantially the same as the conduct alleged to
congtitute the breach.

The proceedings for the declaration referred to in
subclause (3) may be resumed if the person is not
convicted of the offence. Otherwise, the proceedings for
the declaration must be dismissed.

50. Attempts and incitement

Section 555A(1) and (2) of The Criminal Code apply in
relation to a simple offence under this Law asif it werea
simple offence under The Criminal Code.

Part 11 — Instrumentsunder thisLaw

51. Schedule appliesto statutory instruments

D)

(2)

3

This Schedule applies to a statutory instrument, and to
things that may be done or are required to be done under a
statutory instrument, in the same way asit appliesto this
Law, and things that may be done or are required to be
done under this Law, except so far as the context or subject
matter otherwise indicates or requires.

The fact that a provision of this Schedule refersto this Law
and not also to a statutory instrument does not, by itself,
indicate that the provision is intended to apply only to this
Law.

In this clause—

statutory instrument includes the Regulations or the Rules.

52. National Gas Rulesto be construed so asnot to exceed the
legislative power of the Legislature of thisjurisdiction or the
powers conferred by thisLaw

D)

The National Gas Rules are to be construed as operating to
the full extent of, but so as not to exceed, the legislative
power of the Legislature of thisjurisdiction or the power
conferred by this Law under which they are made.
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(2) If aprovision of the National Gas Rules, or the application
of aprovision of the National Gas Rules to a person,
subject matter or circumstance, would, but for this clause,
be construed as being in excess of the legidlative power of
the Legislature of thisjurisdiction or the power conferred
by this Law under which it is made—

(8 itisavalid provision to the extent to whichitis
not in excess of that power; and

(b) theremainder of the National Gas Rules, and the
application of the provision to other persons,
subject matters, or circumstances, is not affected.

(3) Without limiting subclause (2), the National Gas Rules are
not to be construed as imposing any duty on the AER to
perform afunction or exercise a power if the imposition of
the duty would be in excess of the legislative power of the
Legislature of thisjurisdiction.

Note—

The term function is defined in clause 10 to include
“duty”.

(4) Inparticular, if aprovision of the National Gas Rules
appears to impose a duty on the AER to perform afunction
Or exercise a power in matters or circumstances in which
the assumption of the duty cannot be validly authorised
under alaw of the Commonwealth, or is otherwise
ineffective, the provision isto be construed as if its
operation were expressly confined to—

(8 actsor omissions of corporationsto which
section 51(xx) of the Congtitution of the
Commonwealth applies; or

(b) actsor omissions taking place in the course of, or
in relation to, trade or commerce between this
jurisdiction and places outside this jurisdiction
(whether within or outside Australia); or

(c) actsor omissionstaking place outside Australia, or
in relation to things outside Australia.
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(5) Thisclause does not limit the effect that a provision of the
National Gas Rules would validly have apart from this
clause.

53. Invalid Rules

(1) If the Court orders (by declaration or otherwise) that a Rule
isinvalid, the order of the Court does not—

(& revive anything not in force or existing at the time
of the order of the Court; or

(b) affect the previous operation of the Rule or
anything suffered, done or begun under the Rule;
or

(c) affectaright, privilege or liability acquired,
accrued or incurred under the Rule; or

(d) affect apenalty arising because of a breach of the
Rule; or

(e) affect an investigation, proceeding or remedy in
relation to such aright, privilege, liability or
penalty.

(2) A penaty may beimposed and enforced, and any such
investigation, proceeding or remedy may be begun,
continued or enforced as if the Rule had not been ordered
by the Court asinvalid.
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Schedule 3 — Savings and transitionals

Section 336
Part 1 — General
1. Definitions
In this Schedule—

binding no-coverage determination has the same meaning
asin section 13A of the old access law;

commencement day means the day on which section 30 of
the National Gas Access (WA) Act 2009 comes into
operation;

current access arrangement means an Access
Arrangement as defined by section 10.8 of the Gas Code
and in effect immediately before the commencement day;

new application Act means the National Gas (South
Australia) Act 2008 of South Australia;

old scheme coverage application means an application
under section 1.3 of the Gas Code in respect of which a
determination under section 1.13 of the Gas Code has not
been made before the commencement day;

old scheme coverage revocation application means an
application under section 1.25 of the Gas Code in respect
of which an old scheme coverage revocation determination
has not been made before the commencement day;

old scheme coverage determination means a determination
of an old scheme relevant Minister under section 1.13 of
the Gas Code—

(@ that apipelineis covered; and

(b) thatisin effect immediately before the
commencement day;
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old scheme coverage revocation determination means a
determination of an old scheme relevant Minister under
section 1.34 of the Gas Code;

old scheme covered pipeline means a covered pipeline
within the meaning of section 10.8 of the Gas Code;

old scheme limited access arrangement means a limited
access arrangement (within the meaning of section 13A of
the old access law)—

(@ approved under section 13U of that law; and

(b) in effect immediately before the commencement
day;
old scheme price regulation exemption means a price

regulation exemption within the meaning of section 13A of
the old access law;

old scheme relevant Minister means arelevant Minister
within the meaning of section 2 of the old access law;

pending old scheme coverage determination means a
determination of an old scheme relevant Minister under
section 1.13 of the Gas Code that a pipeline is covered
that—

(@ hasnot taken effect before the commencement
day; but

(b) isintended to take effect on or after that day;

pending old scheme no-coverage determination means a
determination of an old scheme relevant Minister under
section 1.13 of the Gas Code that a pipeline is not covered
that—

(8 hasnot taken effect before the commencement
day; but

(b) isintended to take effect on or after that day;
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pending old scheme coverage non-revocation
determination means a determination of an old scheme
relevant Minister under section 1.34 of the Gas Code that
coverage of acovered pipeline not be revoked that—

(8 hasnot taken effect before the commencement
day; but

(b) isintended to take effect on or after that day;

pending old scheme coverage revocation determination
means a determination of an old scheme relevant Minister
under section 1.34 of the Gas Code that coverage of a
covered pipeline be revoked that—

(@ hasnot taken effect before the commencement
day; but

(b) isintended to take effect on or after that day;

relevant appeal s body has the same meaning asin section 2
of the old access law;

transitioned access arrangement means—
(8 acurrent access arrangement; or

(b) an access arrangement approved, or drafted and
approved, in accordance with clause 28; or

(c) acurrent access arrangement incorporating
revisions approved, or approved and made, in
accordance with clause 29.

Note—

The Regulations or the Rules may also contain provisions of an
application, savings or transitional nature.
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2. Schedule subject to jurisdictional transitional arrangements
in jurisdictional legidation

D)

(2)

This Schedule, and any Regulations or Rules of a savings
and transitional nature, apply in this jurisdiction except to
the extent provided by or under an Act of this jurisdiction
(including an Act that appliesthis Law and the Regulations
asalaw of thisjurisdiction).

In this clause—

Regulations or Rules of a savings and transitional nature
means Regulations or Rules that deal with matters of a
savings or transitional nature relating to the transition from
the application of provisions of the old access law and Gas
Code to the application of provisions of this Law and the
Rules.

Part 2 — General savingsprovision

3. Saving of operation of old access law and Gas Code

D)

Subject to this Schedule, the Regulations and the Rules, the
repeal of the old access law or Gas Code does not—

(& revive anything not in force or existing at the time
the repeal takes effect; or

(b) affect the previous operation of the old access law
or Gas Code or anything suffered, done or begun
under or in accordance with the old access law or
Gas Code; or

(c) affectaright, privilege or liability acquired,
accrued or incurred under the old access law or
Gas Code; or

(d) affect apenalty incurred in relation to—

(i) an offence arising under the old access
law; or
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(i) apenalty incurred in relation to a breach
of aprovision of the old access law or
Gas Code; or

(e) affect aninvestigation, proceeding or remedy in
relation to such aright, privilege, liability or
penalty.

(2) Subject to this Schedule, the Regulations and the Rules,
any such penalty may be imposed and enforced, and any
such investigation, proceeding or remedy may be begun,
continued or enforced, as if the old access law or Gas Code
had not been repealed.

Part 3 — Classification and cover age of pipelines

Pending applicationsfor the classification of pipelineslapse

On the commencement day, every application under
section 10 of the old access law in respect of which a
decision has not been made under section 10 or 11 of that
law immediately before that day, lapses.

Old scheme cover age deter minations

On the commencement day, an old scheme coverage
determination is deemed to be a coverage determination.

Old scheme cover ed transmission pipelines

On the commencement day, an old scheme covered
pipelinethat is atransmission pipeline (within the meaning
of section 2 of the old access law) is deemed to be a
covered pipeline that is a transmission pipeline.

Old scheme covered distribution pipelines

On the commencement day, an old scheme covered
pipelinethat is a distribution pipeline (within the meaning
of section 2 of the old access law) is deemed to be a
covered pipeline that isadistribution pipeline.
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8. Pending coverage applications under old scheme (before
NCC recommendation)

D)

(2)

This clause applies if—
(@ thereisan old scheme coverage application; and

(b) the NCC has not made arecommendation in
respect of that application under section 1.9 of the
Gas Code before the commencement day.

On and after the commencement day, the NCC must,
despite the repeal of the Gas Code, continue to take action
in relation to the application as required under the Gas
Code (including making a recommendation under

section 1.7 of the Gas Code and submitting it to the
relevant old scheme relevant Minister under that section) as
if the old access law and Gas Code continued to apply.

0. Pending relevant Minister decisionsin relation to coverage
under old scheme

D)

(2)

This clause applies if—

(@ anold schemerelevant Minister has received a
recommendation of the NCC under section 1.7 of
the Gas Code before the commencement day but
the old scheme relevant Minister has not made a
determination under section 1.13 of the Gas Code
in relation to that recommendation before that day;
or

(b) anold scheme relevant Minister receives a
recommendation of the NCC as provided for under
clause 8 on or after the commencement day.

On and after the commencement day, the old scheme
relevant Minister must, despite the repeal of the old access
law and Gas Code, make a determination under

section 1.13 of the Gas Code in relation to that
recommendation as if the old access law and Gas Code
continued to apply.
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(3) A determination made in accordance with subclause (2) is
deemed to be, on the relevant transition date—

(8 if thedetermination isthat the pipelineis
covered—a coverage determination;

(b) if the determination is that the pipelineis not
covered—a decision not to make a coverage
determination under section 99.

(4) Inthisclause—

relevant transition date means, if an application is not
made under section 38 of the old access law for areview of
the determination within the time specified by that
section—the day after the last day an application could
have been made under that section.

10. Pending relevant Minister decisionsin relation to coverage
that arereviewed under old scheme

(1) Thisclause appliesif—

(8 anold schemerelevant Minister makes a
determination under section 1.13 of the Gas Code
in accordance with clause 9; and

(b) an application is made under section 38 of the old
access law for areview of the determination of the
old scheme relevant Minister.

(2) If onthereview the relevant appeals body refuses to review
the determination in accordance with section 38(11) of the
old access law, the determination of the old scheme
relevant Minister is deemed to be, on the day the
determination of the relevant appeals body takes effect—

(8 if the determination isthat the pipelineis
covered—a coverage determination;

(b) if the determination is that the pipelineis not
covered—a decision not to make a coverage
determination under section 99.
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3

(4)

(5)

If on the review the relevant appeals body makes a
determination under section 38 of the old access law
affirming or varying the determination of the old scheme
relevant Minister, that determination (as affirmed or
varied) is deemed to be, on the day the order of the relevant
appeals body affirming or varying that determination takes
effect—

(a) if the effect of that determination is that the
pipeline is covered—a coverage determination;

(b) if the effect of that determination is that the
pipelineis not covered—a decision not to make a
coverage determination under section 99.

If on the review the relevant appeals body makes a
determination under section 38 of the old access |law that
sets aside the determination of the old scheme relevant
Minister and remits the matter to the old scheme relevant
Minister for the Minister to make a determination again in
respect of the matter, the Minister must make a
determination under clause 9.

If on the review the relevant appeals body makes a
determination under section 38 of the old access law that
sets aside the determination of the old scheme relevant
Minister and that isto operate in place of the determination
of the old scheme relevant Minister, the determination of
the relevant appeals body is deemed to be, on the day that
determination takes effect—

(a) if that determination isthat the pipelineis
covered—a coverage determination;

(b) if that determination isthat the pipelineis not
covered—a decision not to make a coverage
determination under section 99.
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11. Pending old scheme cover age deter minations where no

applicationsfor review under old scheme
(1) Thisclause appliesif—

(@ thereisapending old scheme coverage
determination; and

(b) an application has not been made under section 38
of the old access law for areview of the
determination within the time provided for under
that section (whether or not that time expires on or
after the commencement day).

(2) The pending old scheme coverage determination is deemed
to be a coverage determination on the day after the last day
an application could have been made under section 38 of
the old access law.

12. Pending old scheme coverage deter minations where
applicationsfor review under old scheme on foot

(1) Thisclause appliesif—

(@ thereisapending old scheme coverage
determination; and

(b) an application has been made under section 38 of
the old access law for areview of the
determination before the commencement day.

(2) If onthereview the relevant appeals body refuses to review
the determination in accordance with section 38(11) of the
old access law, the pending old scheme coverage
determination is deemed to be a coverage determination on
the day on which the determination of the relevant appeals
body takes effect.

(3) If onthereview the relevant appeals body makes a
determination affirming or varying the pending old scheme
coverage determination, that determination (as affirmed or
varied) is deemed to be a coverage determination on the
day on which the order of the relevant appeal s body
affirming or varying that determination takes effect.
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(4) If onthereview the relevant appeals body makes a
determination that sets aside the pending old scheme
coverage determination and remits the matter to the old
scheme relevant Minister for the Minister to make a
determination again in respect of the matter, the old
scheme relevant Minister must make a determination under
section 1.13 of the Gas Code as if the Gas Code continued
to apply.

(5) If onthereview the relevant appeal s body makes a
determination that sets aside the pending old scheme
coverage determination and that is to operate in place of
the pending old scheme coverage determination, the
determination of the relevant appeals body is deemed to be,
on the day that determination takes effect—

(a) if that determination isthat the pipelineis
covered—a coverage determination;

(b) if that determination isthat the pipelineis not
covered—a decision not to make a coverage
determination under section 99.

13. Pending old scheme no-cover age deter minations where no
applicationsfor review under old scheme

(1) Thisclause appliesif—

(@ thereisapending old scheme no-coverage
determination; and

(b) an application has not been made under section 38
of the old access law for areview of the
determination within the time provided for under
that section (whether or not that time expires on or
after the commencement day).

(2) The pending old scheme no-coverage determination is
deemed to be a decision not to make a coverage
determination under section 93 on the day after the last day
an application could have been made under section 38 of
the old access law.
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14. Pending old scheme no-cover age deter minations where

applicationsfor review under old scheme on foot

D)

(2)

3)

(4)

()

This clause applies if—

(8 thereisapending old scheme no-coverage
determination; and

(b) an application has been made under section 38 of
the old access law for areview of the
determination before the commencement day.

If on the review the relevant appeals body refuses to review
the determination in accordance with section 38(11) of the
old access law, the pending old scheme no-coverage
determination is deemed to be a decision not to make a
coverage determination under section 99 on the day on
which the determination of the relevant appeals body takes
effect.

If on the review the relevant appeals body makes a
determination affirming or varying the pending old scheme
no-coverage determination, that determination (as affirmed
or varied) is deemed to be a decision not to make a
coverage determination under section 99 on the day on
which the order of the relevant appeals body affirming or
varying that determination takes effect.

If on the review the relevant appeals body makes a
determination that sets aside the pending old scheme
no-coverage determination and remits the matter to the old
scheme relevant Minister for the Minister to make a
determination again in respect of the matter, the old
scheme relevant Minister must make a determination under
section 1.13 of the Gas Code as if the Gas Code continued

to apply.
If on the review the relevant appeals body makes a
determination that sets aside the pending old scheme

coverage determination and that is to operate in place of
the pending old scheme coverage determination, the
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15.

16.

determination of the relevant appeals body is deemed to be,
on the day that determination takes effect—

(a) if that determination isthat the pipelineis
covered—a coverage determination;

(b) if that determination isthat the pipelineis not
covered—a decision not to make a coverage
determination under section 99.

Pending cover age revocation applicationsunder old scheme
(before NCC recommendation)

D)

(2)

This clause appliesif—

(8 thereisan old scheme coverage revocation
application; and

(b) the NCC has not made arecommendation in
respect of that application under section 1.28 of
the Gas Code before the commencement day.

On and after the commencement day, the NCC must,
despite the repeal of the Gas Code, continue to take action
in relation to the application as required under the Gas
Code (including making a recommendation under

section 1.29 of the Gas Code and submitting it to the
relevant old scheme relevant Minister under that section) as
if the old access law and Gas Code continued to apply.

Pending relevant Minister decisionsin relation to coverage
revocation under old scheme

D)

This clause appliesif—

(@ anold schemerelevant Minister has received a
recommendation of the NCC under section 1.29 of
the Gas Code before the commencement day but
the old scheme relevant Minister has not made a
determination under section 1.34 of the Gas Code
in relation to that recommendation before that day;
or
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(b) anold scheme relevant Minister receives a
recommendation of the NCC as provided for under
clause 15 after the commencement day.

(2) On and after the commencement day, the old scheme
relevant Minister must, despite the repeal of the old access
law or Gas Code, make a determination under section 1.34
of the Gas Code in relation to that recommendation as if
the old access law and Gas Code continued to apply.

(3) A determination made in accordance with subclause (2) is
deemed to be, on the relevant transition date—

(& if the determination isthat coverage of the covered
pipeline is revoked—a coverage revocation
determination;

(b) if the determination isthat coverage of the covered
pipeline is not revoked—a decision not to make a
coverage revocation determination under
section 106.

(4) Inthisclause—

relevant transition date means, if an application is not
made under section 38 of the old access law for areview of
the determination within the time specified by that
section—the day after the last day an application could
have been made under that section.

17. Pending relevant Minister decisionsin relation to coverage
revocation that arereviewed under old scheme

(1) Thisclause appliesif—

(8 anoldschemerelevant Minister makes a
determination under section 1.34 of the Gas Code
in accordance with clause 16; and

(b) an application is made under section 38 of the old
access law for areview of the determination of the
old scheme relevant Minister.
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(2)

3

(4)

If on the review the relevant appeals body refuses to review
the determination in accordance with section 38(11) of the
old access law, the determination of the old scheme
relevant Minister is deemed to be, on the day the
determination of the relevant appeals body takes effect—

(8 if the determination isthat coverage of the covered
pipeline is revoked—a coverage revocation
determination,

(b) if the determination isthat coverage of the covered
pipelineis not revoked—a decision not to make a
coverage revocation determination under
section 106.

If on the review the relevant appeals body makes a
determination under section 38 of the old access law
affirming or varying the determination of the old scheme
relevant Minister, that determination (as affirmed or
varied) is deemed to be, on the day the order of the relevant
appeals body affirming or varying that determination takes
effect—

(8) if the effect of that determination is that coverage
of the covered pipelineis revoked—a coverage
revocation determination;

(b) if the effect of that determination isthat coverage
of the covered pipeline is not revoked—a decision
not to make a coverage revocation determination
under section 106.

If on the review the relevant appeals body makes a
determination under section 38 of the old access |aw that
sets aside the determination of the old scheme relevant
Minister and remits the matter to the old scheme relevant
Minister for the Minister to make a determination again in
respect of the matter, the Minister must make a
determination under clause 16.
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()

If on the review the relevant appeals body makes a
determination under section 38 of the old access law that
sets aside the determination of the old scheme relevant
Minister and that is to operate in place of the determination
of the old scheme relevant Minister, the determination of
the relevant appeals body is deemed to be, on the day that
determination takes effect—

(@

(b)

if that determination isthat coverage of the
covered pipeline is revoked—a coverage
revocation determination;

if that determination isthat coverage of the
covered pipelineis not revoked—a decision not to
make a coverage revocation determination under
section 106.

18. Pending old scheme cover age revocation deter minations
where no applicationsfor review under old scheme

D

(2)

This clause appliesif—

(@

(b)

thereis a pending old scheme coverage revocation
determination; and

an application has not been made under section 38
of the old access law for areview of the
determination within the time provided for under
that section (whether or not that time expires on or
after the commencement day).

The pending old scheme coverage revocation
determination is deemed to be coverage revocation
determination on the day after the last day an application
could have been made under section 38 of the old access

law.
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19. Pending old scheme cover age revocation deter minations

where applicationsfor review under old scheme on foot
(1) Thisclause appliesif—

(8 thereisapending old scheme coverage revocation
determination; and

(b) an application has been made under section 38 of
the old access law for areview of the
determination before the commencement day.

(2) If onthereview the relevant appeals body refuses to review
the determination in accordance with section 38(11) of the
old access law, the pending old scheme coverage
revocation determination is deemed to be a coverage
revocation determination on the day on which the
determination of the relevant appeals body takes effect.

(3) If onthereview the relevant appeals body makes a
determination affirming or varying the pending old scheme
coverage revocation determination, that determination (as
affirmed or varied) is deemed to be a coverage revocation
determination on the day on which the order of the relevant
appeals body affirming or varying that determination takes
effect.

(4) If onthereview the relevant appeals body makes a
determination that sets aside the pending old scheme
coverage revocation determination and remits the matter to
the old scheme relevant Minister for the Minister to make a
determination again in respect of the matter, the old
scheme relevant Minister must make a determination under
section 1.34 of the Gas Code as if the Gas Code continued

to apply.

(5) If onthereview the relevant appeals body makes a
determination that sets aside the pending old scheme
revocation coverage determination and that is to operate in
place of the pending old scheme revocation coverage
determination, the determination of the relevant appeals
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body is deemed to be, on the day that determination takes
effect—

(@) if that determination isthat coverage of the
covered pipeline is revoked—a coverage
revocation determination;

(b) if that determination isthat coverage of the
covered pipeline is not revoked—a decision not to
make a coverage revocation determination under
section 106.

20. Pending old scheme cover age non-revocation deter minations
where no applications for review under old scheme

(1) Thisclause appliesif—

(@ thereisapending old scheme coverage
non-revocation determination; and

(b) an application has not been made under section 38
of the old access law for areview of the
determination within the time provided for under
that section (whether or not that time expires on or
after the commencement day).

(2) The pending old scheme coverage non-revocation
determination is deemed to be a decision not to make a
coverage revocation determination under section 106 on
the day after the last day an application could have been
made under section 38 of the old access law.

21. Pending old scheme cover age non-revocation deter minations
where applicationsfor review under old scheme on foot
(1) Thisclause appliesif—

(@ thereisapending old scheme coverage
non-revocation determination; and

(b) an application has been made under section 38 of
the old access law for areview of the
determination before the commencement day.
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(2)

3)

(4)

()

If on the review the relevant appeals body refuses to review
the determination in accordance with section 38(11) of the
old access law, the pending old scheme coverage
non-revocation determination is deemed to be a decision
not to make a coverage revocation determination under
section 106 on the day on which the determination of the
relevant appeal s body takes effect.

If on the review the relevant appeals body makes a
determination affirming or varying the pending old scheme
coverage non-revocation determination, that determination
(as affirmed or varied) is deemed to be a decision not to
make a coverage revocation determination under

section 106 on the day on which the order of the relevant
appeals body affirming or varying that determination takes
effect.

If on the review the relevant appeals body makes a
determination that sets aside the pending old scheme
coverage non-revocation determination and remits the
matter to the old scheme relevant Minister for the Minister
to make a determination again in respect of the matter, the
old scheme relevant Minister must make a determination
under section 1.34 of the Gas Code as if the Gas Code
continued to apply.

If on the review the relevant appeals body makes a
determination that sets aside the pending old scheme
coverage non-revocation determination and that isto
operate in place of the pending old scheme coverage
non-revocation determination, the determination of the
relevant appeals body is deemed to be, on the day that
determination takes effect—

(a) if that determination isthat coverage of the
covered pipeline is revoked—a coverage
revocation determination;
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(b) if that determination isthat coverage of the
covered pipelineis not revoked—a decision not to
make a coverage revocation determination under
section 106.

22. Binding no-cover age deter minations

On the commencement day, a binding no-coverage
determination in effect immediately before that day is
deemed to be a 15-year no-coverage determination.

23. Pending applicationsfor binding no-coverage
deter minations (before NCC recommendation)

(1) Thisclause appliesif—

(8 an application under section 13D of the old access
law for a binding no-coverage determination has
been made before the commencement day; and

(b) NCC has not made a recommendation under
section 13J of the old access law in relation to that
application before that day.

(2) On and after the commencement day, the NCC must,
despite the repeal of the old access law, continue to take
action in relation to the application as required under the
old access law (including making a recommendation under
section 13J of the old access law and submitting it to the
relevant old scheme relevant Minister under that section) as
if the old access law continued to apply.
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24,

Pending relevant Minister decisionsfor binding no-cover age
determinations under old scheme

D)

(2)

3

(4)

This clause applies if—

(@ anold schemerelevant Minister has received a
recommendation of the NCC under section 13J of
the old access law before the commencement day
but the old scheme relevant Minister has not made
a determination under section 13J of the old access
law in relation to that recommendation before that
day; or

(b) anold scheme relevant Minister receives a
recommendation of the NCC as provided for under
clause 23 on or after the commencement day.

On and after the commencement day, the old scheme
relevant Minister must, despite the repeal of the old access
law, make a decision under section 13K of the old access
law in relation to that recommendation asif the old access
law continued to apply.

A decision made in accordance with subclause (2) is
deemed to be, on the relevant transition date—

(8 if the decision isahbinding no-coverage
determination—a 15-year no-coverage
determination;

(b) if thedecision is not to make binding no-coverage
determination—a decision not to make a 15-year
no-coverage determination under section 162.

In this clause—

relevant transition date means, if an application is not
made under section 38 of the old access law for areview of
the decision within the time specified by that section—the
day after the last day an application could have been made
under that section.
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25. Pending relevant Minister decisionsin relation to binding
no-cover age deter minations that are reviewed under old
scheme

(1) Thisclause appliesif—

(@ anold scheme relevant Minister makes a decision
under section 13J of the old access law in
accordance with clause 24; and

(b) an application is made under section 38 of the old
access law for areview of the decision of the old
scheme relevant Minister.

(2) If onthereview the relevant appeals body refuses to review
the determination in accordance with section 38(11) of the
old access law, the decision of the old scheme relevant
Minister is deemed to be, on the day the decision of the
relevant appeal s body takes effect—

(& if the decision isabinding no-coverage
determination—a 15-year no-coverage
determination;

(b) if the decision is not to make a binding
no-coverage determination—a decision not to
make a 15-year no-coverage determination under
section 162.

(3) If onthereview the relevant appeals body makes a
determination under section 38 of the old access law
affirming or varying the decision of the old scheme
relevant Minister, that decision (as affirmed or varied) is
deemed to be, on the day the order of the relevant appeals
body affirming or varying that decision takes effect—

(8 if the decision isabinding no-coverage
determination—a 15-year no-coverage
determination;
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(b) if the decision is not to make a binding
no-coverage determination—a decision not to
make a 15-year no-coverage determination under
section 162.

If on the review the relevant appeals body makes a
determination under section 38 of the old access law that
sets aside the decision of the old scheme relevant Minister
and remits the matter to the old scheme relevant Minister
for the Minister to make a decision again in respect of the
matter, the Minister must make a decision under clause 24.

If on the review the relevant appeals body makes a
determination under section 38 of the old access law that
sets aside the decision of the old scheme relevant Minister
and that is to operate in place of the decision of the old
scheme relevant Minister, the determination of the relevant
appeals body is deemed to be, on the day that
determination takes effect—

(8 if the determination is a binding no-coverage
determination—a 15-year no-coverage
determination;

(b) if the determination is not to make binding
no-coverage determination—a decision not to
make a 15-year no-coverage determination under
section 162.

Part 4 — Access arrangements

26. Current access arrangements (other than old scheme limited
access arrangements)

Subject to this Part, on the commencement day—
(8 acurrent access arrangement approved in—

(i) afinal decision under section 2.16 or 2.38
of the Gas Code; or

(i) afurther final decision under section 2.19
or 2.41 of the Gas Code,
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27.

28.

is deemed to be a full access arrangement
approved by the AER under afull access
arrangement decision;

(b) acurrent access arrangement drafted and approved
by arelevant Regulator under section 2.20 or 2.42
of the Gas Code is deemed to be afull access
arrangement made by the AER under afull access
arrangement decision.

Old scheme limited access arrangements

On the commencement day, an old scheme limited access
arrangement is deemed to be a limited access arrangement
approved by the AER under the Rules.

Access arrangements submitted but not approved or
reected beforerepeal of old scheme

(1) Thisclause appliesif—

(8 aproposed access arrangement has been submitted
under section 2.2 of the Gas Code to arelevant
Regulator before the commencement day for
approval; and

(b) thereevant Regulator has not, that day—

(i) approved that access arrangement in a
final decision under section 2.16, or a
further final decision under section 2.19
of the Gas Code; or

(if) drafted and approved its own access
arrangement under section 2.20 of the Gas
Code.

(2) On and after the commencement day, the relevant
Regulator must, despite the repeal of the Gas Code, deal
with the proposed access arrangement as if the Gas Code
continued to apply.
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3

(4)

An access arrangement approved, or drafted and approved,
in accordance with subclause (2) is deemed to be, on the
day the relevant decision takes effect—

(8 inthe case of an access arrangement approved in a
final decision under section 2.16, or afurther fina
decision under section 2.19, of the Gas Code—a
full access arrangement approved by the AER
under afull access arrangement decision;

(b) inthe case of an access arrangement drafted and
approved by the relevant Regulator under
section 2.20 of the Gas Code—a full access
arrangement made by the AER under afull access
arrangement decision.

Despite anything to the contrary in this Law and the repeal
of the old access law, section 39 of the old access law
continues to apply to afull access arrangement decision
referred to in this section asif areference in that section to
adecision of the relevant Regulator under the Gas Code
were areference to a full access arrangement decision of
the AER.

29. Access arrangement revisions submitted but not approved
or rejected beforerepeal of old scheme

D)

This clause applies if—

(& proposed revisions to a current access arrangement
have been submitted under section 2.28 of the Gas
Codeto arelevant Regulator before the
commencement day for approval; and

(b) therelevant Regulator has not, before that day—

(i) approved those revisionsin afina
decision under section 2.38, or afurther
final decision under section 2.41, of the
Gas Code; or

(if) drafted and approved its own revisions
under section 2.42 of the Gas Code.
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(2)

3)

(4)

On and after the commencement day, the relevant
Regulator must, despite the repeal of the Gas Code, deal
with the proposed revisions as if the Gas Code continued to

apply.
An access arrangement in respect of which revisions are
approved, or drafted and approved, in accordance with

subclause (2) is deemed to be, on the day the relevant
decision takes effect—

(8 inthecase of an access arrangement in respect of
which revisions are approved in afinal decision
under section 2.38, or afurther final decision
under section 2.41, of the Gas Code—a full access
arrangement as revised by the AER under afull
access arrangement decision;

(b) inthe case of an access arrangement in respect of
which revisions are drafted and approved by the
relevant Regulator under section 2.42 of the Gas
Code—afull access arrangement (as revised)
made by the AER under afull access arrangement
decision.

Despite anything to the contrary in this Law and the repeal
of the old access law, section 39 of the old access law
continues to apply to afull access arrangement decision
referred to in this section asif areference in that section to
adecision of the relevant Regulator under the Gas Code
were areference to a full access arrangement decision of
the AER.

30. Certain provisions of the Gas Code to continue to apply to
current and proposed access arrangements

D

Despite the repeal of the Gas Code and subject to this
clause and any current access arrangement modification
Rules, sections 3, 8 and 10.8 of the Gas Code continue to
apply to atransitioned access arrangement until revisions
to that access arrangement first approved or madein
accordance with this Law and the Rules after the
commencement day take effect.
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31

(2) To avoid doubt, after the commencement day, a covered
pipeline service provider must, despite anything to the
contrary in atransitioned access arrangement, submit an
access arrangement revision proposal in relation to that
access arrangement in accordance with section 132 and the
Rules.

(3) Sections 3, 8 and 10.8 of the Gas Code, as applied under
this clause, do not have effect to the extent that they
provide for or deal with the procedure for the approval of
revisions to access arrangements.

(4) For the purposes of this clause—

(@ the AER isdeemed to have the functions and
powers arelevant Regulator has under sections 3,
8 and 10.8 of the Gas Code as applied under this
clause; and

(b) every referenceto arelevant Regulator in those
sections as applied under this clause is deemed to
be areference to the AER.

(5) Inthisclause—

access arrangement revision proposal has the same
meaning asin the Rules;

current access arrangement modification Rules means
Rules made for or with respect to item 81 of Schedule 1 to
thisLaw that arein force.

Certain decisionsrelating to certain access arrangements
arereviewableregulatory decisionsfor purposes of
Chapter 8 Part 5 of the Law

(1) Despite anything to the contrary in this Law, the definition
of reviewable regulatory decision in section 244 is
deemed, during the relevant transition period, to include
decisions of the AER—

(@) that disallow avariation proposed by a service
provider of a Reference Tariff contained in a
transitioned access arrangement; or
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(b) tomakethe AER’s own variation of a Reference
Tariff in respect of atrangtioned access
arrangement—

(i) ondisallowing avariation proposed by a
service provider; or

(if) because a service provider failsto submit
such avariation as required.

(2) Inthisclause—

new scheme revisions commencement date means the date
revisions approved or made to atransitioned access
arrangement under this Law and the Rules take effect
following the first review of that access arrangement under
this Law and the Rules after the commencement day;

Reference Tariff has the same meaning asin the Gas Code
immediately before its repeal;
relevant transition period means the period—

(8 commencing on the commencement day; and

(b) ending on the day after the day that is 15 business
days after the first new scheme revisions
commencement date.

Note—
See a'so clause 30.

32. Limited access arrangements submitted but not approved
before repeal of old scheme

(1) Thisclause appliesif aproposed limited access
arrangement or a proposed amendment to a limited access
arrangement—

(8 hasbeen submitted under section 13U(1) of the
old access law to the ACCC before the
commencement day for approval; and

(b) the ACCC has not approved that limited access
arrangement or that amendment before that day.
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33.

35.

(2) On and after the commencement day, the ACCC must,
despite the repeal of the old access law, deal with the
proposed access arrangement under section 13U asiif the
old access law continued to apply.

(3) A proposed limited access arrangement, or a proposed
amendment to a limited access arrangement, approved by
the ACCC in accordance with subclause (2) is deemed to
be, on the day the decision takes effect—

(@ inthe case of adecision approving the proposed
limited access arrangement—a limited access
arrangement approved by the AER under alimited
access arrangement decision;

(b) inthe case of adecision approving a proposed
amendment to a limited access arrangement—a
variation to alimited access arrangement approved
by the AER under the Rules.

Extensions and expansions policies

On the commencement day, an Extensions/Expansions
Policy (as defined in section 3.16 of the Gas Code), and in
effect immediately before that day, is deemed to be
extension and expansion requirements.

Queuing policies

On the commencement day, a Queuing Policy (as defined
in section 3.12 of the Gas Code), and in effect immediately
before that day, is deemed to be queuing requirements.

Part 5— Priceregulation exemptions

Old scheme priceregulation exemptions

On the commencement day, an old scheme price regulation
exemption in effect immediately before that day is deemed
to be a price regulation exemption.
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36. Pending applicationsfor priceregulation exemptions

(1) Thisclause appliesif—

(8 anapplication under section 13N of the old access
law for an old scheme price regulation exemption
has been made before the commencement day; and

(b) NCC has not made arecommendation under
section 13R of the old access law in relation to that
application before that day.

(2) On and after the commencement day, the NCC must,
despite the repeal of the old access law, continue to take
action in relation to the application as required under the
old access law (including making a recommendation under
section 13R of the old access law and submitting it to the
Commonwealth Minister under that section) asif the old
access law continued to apply.

37. Pending Commonwealth Minister decisionsfor price
regulation exemptions

(1) Thisclause appliesif—

(@ the Commonwealth Minister has received a
recommendation of the NCC under section 13R of
the old access law before the commencement day
but the Commonwealth Minister has not made a
decision under section 13S of the old access law in
relation to that recommendation before that day; or

(b) the Commonwealth Minister receives a
recommendation of the NCC as provided for under
clause 36 after the commencement day.

(2) On and after the commencement day, the Commonwealth
Minister must, despite the repeal of the old access law,
make a decision under section 13S of the old accesslaw in
relation to that recommendation as if the old access law
continued to apply.
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(3) If the Commonwealth Minister makes an old scheme price

regulation exemption under section 13S of the old access
law in accordance with subclause (2), that exemption is
deemed to be a price regulation exemption on the day it is
made.

Part 6 — Structural and operational separation (ring fencing)

38.

Definitions

In this Part—

old scheme ring fencing requirement, in relation to a
service provider, means—

(8 section4.1(b) to (d), (h) or (i) of the Gas Code as
those sections apply to the service provider subject
to—

(i) any notice given to the service provider
under section 4.15(a) of the Gas Code
waiving that service provider’s
compliance with an obligation under
section 4.1(b) of the Gas Code that isin
effect immediately before the
commencement day; and

(i) any notice given to the service provider
under section 4.15(b) of the Gas Code
waiving that service provider’s
compliance with an obligation under
section 4.1(h) and (i) of the Gas Code that
isin effect immediately before the
commencement day; or

(b) any obligation applying to the service provider
under a notice given to that service provider under
section 4.3 of the Gas Code that isin effect
immediately before the commencement day;

relevant transition period means the period beginning on
the commencement day and ending on the day that is
6 months after the commencement day.
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39. Compliance with certain old schemering fencing

requirements sufficient compliance for 6 month period

D

(2)

3

(4)

Despite anything to the contrary in this Law, a service
provider who during the relevant transition period complies
with an old scheme ring fencing requirement must be taken
to comply with Division 2 and Division 3 of Chapter 4

Part 2 of the Law during that period.

In addition to subclause (1) but subject to subclauses (3)
and (4), a service provider must continue to comply with
an old scheme ring fencing requirement as if the Gas Code
continued to apply.

A service provider may depart from complying with an old
scheme ring fencing requirement before the end of the
relevant transition period solely for the purpose of
preparing to comply with Division 2 or Division 3 of
Chapter 4 Part 2 of this Law at the end of that period.

If aservice provider does depart from complying with an
old scheme ring fencing requirement in accordance with
subclause (3) the service provider must in respect of that
departure comply with Division 2 and Division 3 of
Chapter 4 Part 2 of this Law (as the case requires).

40. Existing waiversof ring fencing obligations

D

(2)

After the relevant transition period, anotice givento a
service provider under section 4.15(a) of the Gas Code
waiving that service provider’s compliance with an
obligation under section 4.1(b) of the Gas Code, and in
effect immediately before the commencement day, is
deemed to be an exemption of the AER under section 146
from the requirement to comply with section 139 given to
that service provider.

After the relevant transition period, a notice given to a
service provider under section 4.15(b) of the Gas Code
waiving that service provider’s compliance with an
obligation under section 4.1(h) and (i) of the Gas Code, and
in effect immediately before the commencement day, is
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41.

42.

3)

(D)

(2)

deemed to be an exemption of the AER under section 146
from the requirement to comply with section 140 given to
that service provider.

Subclauses (1) and (2) do not apply to the extent to which a
notice referred to in those subclausesis inconsistent with
this Law or the Rules.

Additional ring fencing obligations

After the relevant transition period, a notice given to a
service provider under section 4.3 of the Gas Code and in
effect immediately before the commencement day is
deemed to be an additional ring fencing requirement (as
defined in section 137).

Subclause (1) does not apply to the extent to which anotice
referred to in that subclause is inconsistent with this Law or
the Rules.

Part 7 — Access disputes

Non-finalised access disputes

D)

(2)

A non-finalised access dispute must continue to be dealt
with in accordance with the old access law and Gas Code
despite the repeal of the old access law and Gas Code.

However, despite anything to the contrary in the old access
law and Gas Code, a non-finalised access disputeisto be
dealt with by the dispute resolution body and for that
purpose—

(@ every reference to an arbitrator in Part 4 of the old
access law and in the Gas Code isto beread asa
reference to the dispute resolution body; and

(b) anything done in relation to a non-finalised access
dispute by an arbitrator before the commencement
day is deemed to have been done by the dispute
resolution body; and

page 356

No. 16 of 2009 As at 01 Sep 2009

Extract from www.slp.wa.gov.au, see that website for further information



National Gas Access (WA) Act 2009

Western Australian National Gas Access Law text Note
Savings and transitionals Schedule 3

Investigations and proceedings Part 8

cl. 43

(c) thedispute resolution body may, in relation to a
particular non-finalised access dispute, have
regard to any record of the arbitrator conducting
the arbitration of that non-finalised access dispute;
and

(d) thearbitrator must stop conducting the arbitration
and give the dispute resolution body all documents
the arbitrator has created for the purposes of, or
received in, the arbitration.

(3) Inthisclause—

non-finalised access dispute means an access dispute
within the meaning of section 14 of the old access law that
has arisen and not been finally determined under Part 4 of
the old access law and Gas Code before the
commencement day.

Part 8 — Investigations and proceedings

43. I nvestigations into breaches and possible breaches of the old
access law or Gas Code

(1) On and after the commencement day, a relevant Regulator
investigation may be conducted and completed by the AER
in accordance with this Law, the Regulations and the Rules
asif that investigation were commenced by the AER under
this Law, the Regulations and the Rules.

(2) Inthisclause—

relevant Regulator investigation means an investigation
into a breach or possible breach of the old access law or
Gas Code that—

(8 hasbeen commenced by arelevant Regulator
before the commencement day; and

(b) has not been completed by the relevant Regulator
before the commencement day.
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44, AER may conduct investigationsinto breaches or possible

breaches of Gas Pipelines Access Law not investigated by a
relevant Regulator

D)

(2)

Despite anything to the contrary in this Schedule, the AER
may, on and after the commencement day, conduct an
investigation into a breach or possible breach of the old
access law or the Gas Code.

The AER may conduct an investigation referred toin
subclause (1) asif it were an investigation into a breach of
this Law, and for that purpose, may exercise all of the
powers it has under this Law relating to investigations into
breaches or possible breaches under this Law.

45, AER may bring proceedingsin relation to breaches of old
access law and Gas Code

D)

(2)

3

In this clause—

AER breach investigation means an investigation
conducted and completed by the AER in accordance with
clause 43 or 44.

On and after the commencement day, the AER may bring
proceedings in the Court in respect of an AER breach
investigation.

Despite anything to the contrary in clause 2 or the repeal of
the old access law and Gas Code, Part 5 of the old access
law appliesto a proceeding under this clause asif—

(@) areferencein that Part to arelevant Regulator or
the ACCC were areference to the AER; and

(b) regulation 5 of, and Schedule 2 to, the Gas
Pipelines Access (Western Australia)
Regulations 2000 were not repealed.
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cl. 46

Part 9 — Associate contracts

46. Pending associate contract approvalsthat are approved
after commencement day

(1) Thisclause appliesif on the commencement day—

(@) thereisaproposed associate contract (within the
meaning of section 10.8 of the Gas Code) with a
relevant Regulator for approval; and

(b) therelevant Regulator has not made a decision
approving or not approving the proposed associate
contract.

(2) Therelevant Regulator must, despite the repeal of the old
access law and the Gas Code, take action in relation to that
proposed associate contract under section 7.1 to 7.6 of the
Gas Code asif the old access law and Gas Code continued
to apply.

(3) If therelevant Regulator decides to approve the proposed
associate contract under section 7.1 to 7.6 of the Gas Code,
that associate contract is deemed to be an approved
associate contract on, as the case requires—

(@ theday the relevant Regulator approves the
associate contract in accordance with those
sections; or

(b) theday the relevant Regulator is deemed to have
approved the associate contract by operation of
those sections.

47. Pending associate contracts approvalsthat are not approved

(1) Thisclause appliesif the relevant Regulator decides not to
approve a proposed associate contract under clause 46.

(2) If an application is not made under section 38 of the old
access law for areview of the decision within the time
specified by that section, the proposed associate contract is
deemed not to be an approved associate contract on the day
after the last day an application could have been made
under that section.
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3

(4)

()

(6)

If an application is made under section 38 of the old access
law for areview of the decision but the relevant appeals
body refuses to review the decision in accordance with
section 38(11) of the old access law, the proposed associate
contract is deemed not to be an approved associate contract
on the day on which the determination of the relevant
appeals body takes effect.

If—

(@ anapplication is made under section 38 of the old
access law for areview of the decision; and

(b) thereevant appeals body, by determination,
affirms the decision,

the proposed associate contract is deemed not to be an
approved associate contract on the day on which the
determination of the relevant appeals body affirming the
decision takes effect.

If—

(8 anapplication is made under section 38 of the old
access law for areview of the decision; and

(b) thereevant appeals body makes a determination
that sets aside the decision and remits the matter to
the relevant Regulator for the Regulator to make a
decision again in respect of the matter,

the relevant Regulator must make a decision under
clause 46.

If—

(8 anapplication is made under section 38 of the old
access law for areview of the decision; and

(b) thereevant appeals body makes a determination
that sets aside the decision and approves the
associate contract,
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the proposed associate contract to which the determination
relates is deemed to be, on the day the determination takes
effect, an approved associate contract.

48. Approved associate contracts

(1) On the commencement day, an associate contract (within
the meaning of section 10.8 of the Gas Code)—

(@ ineffect immediately before that day; and

(b) that has been approved by arelevant Regulator
under section 7 of the Gas Code,

is deemed to be an approved associate contract.

(2) On the commencement day, an associate contract (within
the meaning of section 10.8 of the Gas Code)—

(@ ineffect immediately before that day; and

(b) that has been deemed to have been approved by
operation of section 7 of the Gas Code,

is deemed to be an approved associate contract.

Part 10 — Other

49, Pending and final tender approval requestslapse

(1) On the commencement day, every Tender Approval
Request (within meaning of section 10.8 of the Gas Code),
in respect of which a decision has not been made under
section 3.25 of the Gas Code immediately before that day,
lapses.

(2) Onthe commencement day, every Final Approval Request
(within the meaning of section 3.29 of the Gas Code), in
respect of which a decision has not been made under that
section immediately before that day, |apses.
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50. Decisions approving final approval requests

(1) Thissection appliesif before, or on, the commencement
day arelevant Regulator has made or makes a decision
under section 3.32 of the Gas Code that approves a Final
Approval Reguest (within the meaning of section 10.8 of
the Gas Code).

(2) On the commencement day—

(@ thedecision of the relevant Regulator is deemed to
be atender approval decision that has become
irrevocable by operation of the Rules; and

(b) the pipelineto which the decision relatesis
deemed to be a covered pipeline.

51 Rightsunder certain change of law provisionsin agreements
or deeds not to betriggered

(1) Therepea of the old access law and the Gas Code, and the
commencement of thisLaw and the initial National Gas
Rules, is not to be regarded as a change of law (however
defined) under any agreement or deed in effect on the
commencement day.

(2) Subclause (1) applies despite any provision in any
agreement or deed to the contrary.

52. Referencesto relevant Regulator in access arrangements

On the commencement day, unless the context otherwise
requires, every reference to arelevant Regulator in a
current access arrangement deemed under Part 4 of this
Schedule to be a full access arrangement or alimited
access arrangement is deemed to be areference to the
AER.
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53. Old scheme classifications and scheme participant

deter minations

(1) On the commencement day, every old scheme
classification and scheme participant determination
applying to an old scheme covered pipeline is deemed to be
an initial classification decision (within the meaning of
section 98(1)).

(2) Inthisclause—

old scheme classification and scheme participant
determination means—

(@) aclassification and determination under
section 10(5)(a) of the old access law; or

(b) adetermination under section 10(5)(b) of the old
access law; or

(c) aclassification and determination under
section 11(3) of the old access law.
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[Thisisa list of terms defined and the provisions where they are defined.
Unless otherwise indicated references are to provisions in the Note.
Thelist isnot part of the law.]

Defined Term Provision(s)
15-year no-coverage deterMination ...........cccceoerereresenceeeeee e 2,151(1)
ACCC ..ttt et b ettt et sttt st 2
ACCESS AMTANGEIMENT ....eeieeeitieeiee sttt e st sre e s e st esare e sab e e sareesabeenareenane 2
access arrangement revision Proposal.........eveveeeeceereeseniesesesceeseens Sch. 3¢l. 30
ACCESS AELEIMINGLION ...ttt 2
BCCESS QISPULE......eveeeeeeeeeieste st ste e et e e e e st e s te e stesse e e esae s e seseesresreeseeneenseneeseens 178
ACCESS AiSPULE PIPELINE ...ttt 178
N o SR Sch. 2cl. 10
aCting SES eMPIOYEL ..o Sch. 2.cl. 33
oo A = o 0= SO 301(2)
additional instrument Making POWES .........cccovererirenieeieee e Sch. 2 ¢l. 27
additional ring fencing requiremMent.............ccoeveeeerenese e 137, 143(1)
adjacent areain respect of the State.........ccccvvvvevecicceccc e, Act 5(2)
adjacent area of another participating jurisdiction............ccccoveveeveeecvennene. Act 9(1)
adjacent area of thisjurisdiCtion ..........cccccevvvevce v Act 9(2)
ABMC ... ettt bbbt e ene s 2
AEMC Chi€f @XECULIVE.......coueeeeiriiierie e Sch. 2cl. 33
AEMC COMMISSIONES .....ccutriiniriirieieiesienieesiesee st sae e Sch. 2cl. 33
AEMC iNItiated RUIE .......cveiiiieiisieseie e 290
AEMC OffiCIal ..vvivieieeiiiiei e 86(3)
AEMC RUIE TEVIBW ...ttt et eaeas 290
AER .ot a ettt e et sttt e ste e teste st erenteneenens 2
AER breach inVestigation ..........c.ccoevereieree e Sch. 3cl. 45
AER economic regulatory dCISION .........cceeereereerieieeneie e ee e e e eaeeens 2
AER economic regulatory fUNCtion OF POWES ........ccceceverereereereseseseseseeaeneens 2
AER information disclosure deCiSION ..........ooeevenieeninienene e 244
AER MEMDEY ...t Sch. 2cl. 33
AER ring fencing determination............ccceoeveienie s s 2
affected or interested Person or bOdY .........cccceevveverenieseseseee e 244, 250
AFIAAVIT. vt Sch. 2cl. 10
=007 00 FO USSP Sch. 2cl. 10
applicable acCess arrangeMENT .........ccoii e e 2
applicable access arrangement deCISION........ccccceiiriie e 2
E=T0] o [T oo | (USRS 244
= 0] oo ] oL AP PR U Sch. 2.cl. 10
APProved asSOCIAtE CONIACE ......ecveeeeeeereesie e etee e eee et eeseeseesae e sresre s e esaeneens 2
2 ool (=SSP 2
BSSOCIALE CONMETACT ...ttt bttt bbb 2
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asS0Ciate CONIACt AECISION .....coeiiiieiieie ettt e 2
ASSOCI At PIPEIING SEIVICE.. .ttt s en 2
L= T0 LT RS o o< = o o PP 31
average annual regulated rEVENUE...........cooiie i 244
basic instrument Making POWEN .........ccciererereseseeeeeeseese e e e Sch. 2.cl. 27
binding no-coverage determination ...........cccceeveeeceeceeseenese e Sch.3cl. 1
BrEBCN.....o e Sch. 2cl. 10
Lo1== o AT 110V = T o TS 287
Bulletin Board information............ccoureiieneineneeseseesese e 2
BUIIELIN BOBIA OPEIGLOr.........ecueeeeeuieseee e stesieeeeaesees e see e seeseeaesse e sresresneeseeeenees 2
DUSINESS QAY ..ot e Sch. 2cl. 10
DUSINESS UNIT A ...t st 143(2)
DUSINESS UNIT B ... e 143(2)
calendar MONth..........cooiii e Sch. 2cl. 10
CAlENAAN YEAN ... s Sch. 2 cl. 10
o= o TS 2
Civil monetary Hability .......cocooeirireireeee e 221(6), 226(5)
CIVIl PENAILY.....eeieeceieeee et e e e renne s 2
CIVil PENAILY PrOVISION......citiciiiectieeee ettt st reennens 2
classification decision under the RUIES..........coocviiieiiencce e 2
(o 0= s o IR S Act 5(2)
(o0] 010015 0 0= 011 o | O Sch. 2 cl. 10
COMMENCEMENT Y ....veeveeeeie et Sch.3cl. 1
Loe] 01010 4TSS o] o [OOSR 2
CommOonWealth DOTIES..........ooeieiiiieeee e Act 12(2)
CommONWEAITN IMINISEES ..o e e e 2
COMPLIANCE ABLE ...t st eens 137
COMPlYiNg SErVICE PrOVIEY .......cceiereeeeeece e e e eee e 10(2)
foro) o 0ot B o] £/ o] o 1S 2
(00001 1= SO Sch. 2cl. 10
consOlidated RUIE FEQUESE .........ccvererieriecie e ettt eeens 300
(o001 1= V7= 0T OSSR Sch. 2cl. 10
CONEFIDULING SEIVICE. ...ttt e 43
controlling PIPEliNg ACHIVILY .......ccoiiieiiiere e 10(5)
COUNCHTON .ttt ettt se e b 90(9)
(GO0 TH o AR Act 9(2)
coverage determinalion...........coeeeereere e e 2,92(1)
COVErage reCoOMMENAELION ........coueieeieieriese et e ee e 2
coverage related light regulation deCiSiON..........cccovvveeeeeerere s 244
coverage revocation determination ............ccceeverevenesesesreeseere s 2,102(1)
coverage revocation reCommENdatiON..........ceveeereereriesesereeeeseese e seesesseeseeneens 2
o0V (= o o] o= L1 o= S 2
covered pipeling SErVICE PrOVIAEN .......cccevereieriereeeeee e e 2
cross boundary distribution PIPEliNE........covieveeeerere e 2
Cross boundary PIPEliNe .......cooeoeriieieneee e Act 16(4)
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cross boundary transmission PIPEINE .......ccoviiereriee e 2
CUITENt 8CCESS ArraNGEMENT .......eoveiueeeieieeeeeeseeie et e e e e Sch.3cl. 1
current access arrangement modification Rules.............ccocvceieeieeene Sch. 3cl. 30
ECISION MAKEY ...t Sch. 2cl. 31
EFINITION. ... Sch. 2cl. 10
(0 =S o 0T 1= o 1Y T g = Act 9(1)
(oSS Lo 0 1o 1] o= 1T - T 2
develOpabl e CAPBCITY .....cceieeere ettt 2
Lo S o101 (= 07" 11 oo 178
dispute resolution Body .........cccveeeeeverie s Act 9(1), Note 2
iStribUtiON PIPEITNE ... 2
Lo 0ol 007 0| SRS Sch. 2cl. 10
draft RUIE dEtermMiNation ..........coooiiieie e 2
EMPOWENTNG PrOVISION ....cueeeiiiieisieiieeiiesee et e e see b eneenes Sch. 2 cl. 27
1< 010 [T USSR 2,244
ERA bbbt bt eeeenes 2
ERA PIPEIINE.... .o et nnen Act 9(1)
BSLALE ...t Sch. 2cl. 10
eXClUded INFIaSIIUCTUNE. ..o 149
EXEMPL CONMIACE...e.viveeeieeeeeeresees e se et e et e e e e e aesresresreenens Act 19(3)
EXEMPL MELLET ....vecvieeeciesees ettt e e e e sresresreenens Act 15(2)
LS T (=SSR Sch. 2cl. 10
extension and expansioN FEQUITEMENTS.........cierereerere e ee e eeeneens 2
L 1 PSSR Sch. 2cl. 10
final Rule determination ............coooeoireiee e 2
FINANCIAl YEAI ... e Sch. 2cl. 10
FOreigN COMPEANY .....oveiieeee e et saesa s 2
L0 L= LTS 01U ot R SSS 2
form of regulation fACLOrS ..........cocvrie s 2
fUll BCCESS ATANGEMENT......c.eeieeece sttt s re e enaeeens 2
full access arrangement dECISION..........covrviirereeeeee e 2
FUNCLHTION ..t Sch. 2cl. 10
further disClOSUrE NOLICE. ......c..ooueiiiieieieeee e e 329(6)
(€723 00 o L= TSRS 2
08S MAIKEL OPEIBLON .......cviieieteiie ettt be et et e e ee e 2
gas market regulatory DOOY ..........coeiiierierie e 290
gas other than NAtUral gaS..........ceeeeerieie e Act 6A(3)
Gas PipelingS ACCESS LAW ....cc.coueruerieieieriesie st Act 11(4)
GAZEME ...ttt Sch. 2cl. 10
genera regulatory information Order ..........cccceeeevererie e 2
(€Y O T OSSR PTSRPRN 290
greenfields PipeliNE INCENLIVE .......ccccveiecece e 2
greenfields PipEliNE PrOJEC........ccovviiri e 149
T = T 2
initial classification deCiSION..........cooeierieiene e 2,98(1), 155(1)
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initial diSClOSUrE NOLICE .......ccueieiee e 329(2), (3)
initial National GaS RUIES ..........ccciiiiiie et 2
INSEFUMENT ...ttt b et se et seesbesaeeneas Sch. 2cl. 10
L1 =S OSSR Sch. 2cl. 10
international PIPEIINE .......cveieerec e e 2
TIEEIVENEY ...ttt ettt sttt a et e et et e st e e et e s be e et e sbe e ebesbenennen 244
jurisdictional determination Criteria.......c.covevverereriesie s 2
jurisdictional gas 1egiSlation .........ccccceeeeiererie s 2
Law extrinSiC Material..........ocooiverieenieire e Sch.2cl. 8
Legislature of thisjurisdiCtion ...........cccovevieveceneseecrere e Act 9(1)
light regulation determination.............ccooeeoeerenereniene e 2,110(2), 112(1)
[ight regUIBioN SEIVICES ......ccccieriiere ettt 2
limited aCCeSS arraNgEMENT .......ooviie ettt b e enes 2
limited access arrangement AECISION........coceeuererere e e 2
IMNBKE......ee ettt b ettt e et e nne e ene Sch. 2cl. 10
market initiated PropoSed RUIE..........ccvovieieeesee e 290
MAIKELING SEAT ..o e nre 137
matters of atransitional NAtUre...........cccevveevece e Act 11(4)
IMICE .. ettt bbbt e r bbb e b et e re b e 2
MCE AIr€CLEH FBVIBW ...ttt sttt ebe e 2
M CE statement of policy PrinCIPIES........ccvveeieieeere e 2
minimum ring fencing reqUIreMEeNt ............coooieieii e 2
Minister of aparticipating juriSdiCtioN...........cceviririenireee e 2
Minister of thisparticipating jurisdiction...........ccoceveinieieiere e 87(3)
Ministerial coOVerage deCiSION .........ceieiereriieieee et e 2
Ministerial or NCC SCheme deCiSiON .........ccooiereeiecienene e 333(3)
(0071270 USRS Sch. 2cl. 10
MOAIfICAEION ...t Sch. 2cl. 10
[0170] 011 o [ SO STPPPSRPSRN Sch. 2cl. 10
more preferabl@ RUIE..........ccovv i 290, 296
NAMED MONEN......oiiiiiiiee e Sch. 2cl. 10
National Gas Access (Western Australia) Law.........ccccveeeeveervereennn. Act 3(2), 11(4)
National Gas Access (Western Australia) Regulations...........c.cceceeeeennee. Act 3(2)
National Gas Law OF thiS1aW.........cccociiirereeieieree e Act 9(2)
National gas |egiSIalioN. ......cccoueiiie e 2
National gas ODJECHIVE. ........coeruiriiiee e e e 2
National Gas RUIES OF RUIES.........coiiiiiiiiiee e 2
NELiONAl PrOVISIONS. ... .coieiieriinierie ettt se et ee e e b e e Act 19(3)
LT 0= 0 7= P 2
T 01 0= S = Y/ T 2
Natural Gas Services BUlletin Board............cooeevireeernnneneneseescseeeseseeeeas 2
[ SR PSTPSTPRN 2
NCC MEMDES ...t Sch. 2cl. 33
NCC reCOMMENBLTION .....ovinieeiiiieierieeere e e 244
NCC recommendation OF AECISION..........ceereeirrieriere ettt 2
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NEW 8PPLICAHION ACE ... e e Sch.3cl. 1
NEW FACTIILY ..o 2
new scheme revisions commencement date............cocceeerererererennens Sch. 3cl. 31
NO-COVErage reCoOMMENAELION .........oiuiieerieieeteee et see s 2
NOMINGEEA AISPULES ......oveieieceeeeeeeee et s see s 208, 209(2)
NON SChEME PIPEIINE USEN ...c.vicveecee e sttt sre e 2
NON-CONLTOVErSIal RUIE.......eiuiieiiiieieeee et 290
non-finalised acCess diSPULE........ccveeereere v Sch. 3 cl. 42
notified complianNCe date.........cccveeeeerire s 143(4)
[010]00] 1< SO ST SRPSN Sch. 2cl. 10
(o7 1 o [ SRR Sch. 2cl. 10
OFfENCE PIrOVISION ... et s en 2
Lo o= RS SRUT Sch. 2cl. 10
(o] o= ST 2
(o] o I ool == = 1Y TSSO 2
old scheme classification and scheme participant determination........ Sch. 3 ¢l. 53
old scheme classification or determination...........cccocereeerennerenniese e 2
old scheme coverage appliCation .........cccceeevenereceeeeseeree e Sch.3cl. 1
old scheme coverage determination..........cccccoveereeeeeeseeresese e Sch.3cl. 1
old scheme coverage revocation application...........ccceceveveevesevieseenns Sch.3cl. 1
old scheme coverage revocation determination ..........ccccccceveveveneenene. Sch.3cl. 1
old scheme covered PiPEliNe. ......ccoeieiieiee e Sch.3cl. 1
old scheme distribution PIPEliNE .........coo i 2
old scheme limited access arrangement ..........ccccveeeeeeeieeresene e Sch.3cl. 1
old scheme price regulation eXemption.............ccoceeeeierenienenenieneeens Sch.3cl. 1
old scheme relevant MiniSter ..o Sch.3cl. 1
old scheme ring fencing requirement...........cccooevvienenieienene e Sch. 3 cl. 38
old scheme transmisSioN PIPEIINE ......coevvreiecereeer e 2
(o]0 1T SRR Sch. 2cl. 10
Ordinary MEANING ......eeveereereeriertesreseseeeeseesesresresseeseeseeseeseesressessessesseens Sch.2¢cl. 8
original deCiSION MEKEN .........ccveieririre et eneens 244
partiCipating JUriSdiCLION ........ccuevie vt 2
PAITY .ttt et b e b ae e 178, Sch. 2 ¢l. 10
PENAILY ...ttt bbb e e nae Sch. 2cl. 10
pending old scheme coverage determination ............ccoceeeievenencieene. Sch.3cl. 1
pending old scheme coverage non-revocation determination................ Sch.3cl. 1
pending old scheme coverage revocation determination ...................... Sch.3cl. 1
pending old scheme no-coverage determination..............ccoceverercenenne Sch.3cl. 1
1S 1S ) ST Sch. 2¢l. 10
01 S 0TI 0| £ =Y o S 241
07107 1 1= 2
pipeline classification CrteriON .........cccveceeiere e 2
OIS T SX w0V = = o X o ) = - VOSSP 2
pipelinereliability standard............ccocoviiieiecieierere e 2
PIPEINE SAFELY ULY ..ot e s 2
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PIPEITINE SEIVICE ... ettt et s b et e e se e seesrenaas 2
PIPEliNg SErVICE StANAAId.......cc.eeeeeeeeiere et 2
1011 PP RRRS Sch. 2cl. 10
Pre-NOtifiCatioN FIGNT .......cco e e e 188(2)
[O1==S 0 ] o= SRS Sch. 2cl. 10
Price Or revenUE reQUILION .........cccveiueruerieseeieeeeeeseesee e see et e e see st e re e sree e enee s 2
price regulation EXEMPLION ........cccoeieiieeie e enes 2
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