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WESTERN AUSTRALIA

RIGHTS IN WATER AND
IRRIGATION ACT 1914

AN ACT relating to Rights in Natural Waters, to make
provision for the Conservation and Utilization of
Water for Industrial Irrigation, and for the
Construction, Maintenance, and Management of
Irrigation Works, and for other purposes.

[Long title amended by No. 48 of 1974 3.3; No. 77 of
1986 s.31]
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PART I — PRELIMINARY

(Heading inserted by No. 119 of 1984 s.3.]

Short title

1. This Act may be cited as the Rights in Water and Irrigation
Act 1914%*

[Section 1 inserted by No. 119 of 19584 s.5.]

Interpretation
2. (1) In this Act, unless the contrary intention appears —

“artesian well” means a well, including all associated
works, from which water flows, or has flowed,
naturally to the surface;

“bed” with reference to any water-course, lake, lagoon,
swamp or marsh means the land over which normally
flows, or which is normally covered by, the water
thereof, whether permanently or intermittently; but
does not include land from time to time temporarily
covered by the flood waters of such water-course, lake,
lagoon, swamp or marsh, and abutting on or adjacent
to such bed;

“Commission” means the Water and Rivers Commission
established by section 4 of the Water and Rivers
Commission Act 1995;

“Corporation” means the Water Corporation established
by section 4 of the Water Corporation Act 1995;

“Crown land” means land vested in Her Majesty which is
not for the time being dedicated to any public purpose,
or subject to any grant, lease, licence, contract, or
engagement made by or on behalf of Her Majesty;
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“District” means an Irrigation District or “irrigation
distriet” constituted under this Act;

“former Authority” means the Water Authority of
Western Australia under the Water Authority Act 1984
before the commencement of Part 2 of the Water
Agencies Restructure (Transitional and Consequential
Provisions) Act 1995;

“former Minister” means a Minister administering this
Act before, pursuant to the Water Authority Act 1984,
the former Authority became charged with the
administration of functions under this Act, whether in
his capacity as a Minister of the Crown or as
(pursuant to section 2 of the Water Supply, Sewerage,
and Drainage Act 1912 as read with this Act) a body
corporate;

“irrigation” means any method of causing water from a
water-course or works to flow upon and spread over
land for the purpose of cultivation of any kind or of
tillage or improvement of pasture, or of applying
water to the surface of land for the like purpose;

“irrigation charge”, in relation to land, means a water
charge in respect of that land relating to the provision
of irrigation under this Act;

“Lake, lagoon, swamp or marsh” means a mnatural
collection of water whether permanent or temporary,
that is not part of a water-course;

“non-artesian well” means a well, including all associated
works, from which water does not flow, and has not
flowed, naturally to the surface, but has to be raised,
or has been raised, by pumping or other artificial
means;
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“prescribed” means prescribed under the Waier Agencies
(Powers) Act 1984 for the purposes of this Act or that
Act, as the case requires;

“spring” means a spring of water naturally rising to and
flowing over the surface of land;

“water charge”, in relation to land, means a charge made
under the Water Agencies (Powers) Act 1984 in respect
of that land relating to a water service provided under
this Act;

“water-course” means —

{a)

(b)

(c)

any river, creek, stream or brook, whether
artificially improved or altered or not;

any conduit that wholly or partially diverts a
river, creek, stream or brook from its natural
course and forms part of the river, creek, stream
or brook;

any natural collection of water into, through or
out of which any thing referred to in paragraph
(a) or (b) flows, whether artificially improved or
altered or not,

in which water flows or is contained whether
permanently, intermittently or occasionally, together
with the bed and banks of any thing referred to in
paragraph (a), (b) or {(c).

(2} Terms

not otherwise assigned a meaning under

subsection (1) but referred to in section 3 of the Water Agencies
(Powers) Act 1984 as having a meaning assigned for the purposes
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of a relevant Act have that meaning in and for the purposes of
this Act.

[Section 2 inserted by No. 119 of 1984 s.3; amended by
No. 25 of 1985 5.275; No. 24 of 1987 s.140; No. 73 of
1995 55.1183 and 140.]

[PART II (sections 3 and 4). Repealed No. 73 of
1995 s5.114.]

[6. Repealed by No. 25 of 1985 5.278.]
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PART III — CONTROL OF WATERS

[Heading inserted by No. 119 of 1984 s.3.]

Division 1 — Certain surface waters

[Heading inserted by No. 119 of 1984 s.3.]

Application of Division
6. (1) This Division does not apply to or in relation to —

(a) the water flowing from any spring the water of which
rises to the surface on land that has been granted or
demised by the Crown until it has passed beyond the
boundaries of the land belonging fo the owner or
occupier of the land on which the water so rises; or

(b) the water in any lake, lagoon, swamp, or marsh the
bed of which is on land that has been granted or
demised by the Crown and is wholly within the
boundaries of the land belonging to the owner or
occupier of the land on which it is situate.

(2) Subject to subsection (1) and any proclamation under
subsection (3), this Division applies to and in relation to every
water-course, lake, lagoon, swamp, or marsh that is for the time
being situated within the boundaries of a District but not
otherwise.

(3) Subject to subsection (4), the Governor may, on the
recommendation of the Minister, at any time and from time to
time by proclamation declare that this Division —

(a) shall; or

(b) shall not,
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apply to and have effect in relation to any water-course, lake,
lagoon, swamp, or marsh specified in the proclamation or
situated in a portion of the State so specified and any such
proclamation shall have effect according to its tenor.

{(4) A proclamation under subsection (3) shall not be made
unless, at least 30 days before the proclamation is made, notice of
the proposed proclamation has been given to each interested local
authority for the purpose of enabling it to make such objections
or representations as it sees fit.

(6) For the purposes of subsection (4), where a water-course,
lake, lagoon, swamp, or marsh runs through, is contiguous to, or
is gituated wholly or partly in, the district of a local authority
that local authority is, in relation to a proposed proclamation
under that subsection affecting that water-course, lake, lagoon,
swamp or marsh, an interested local authority.

[Section 6 inserted by No. 119 of 1984 s.3.]

Saving

7. A proclamation made under section 27 (5) as enacted before
the coming into operation of section 3 of the Righis in Water and
Irrigation Amendment Act 1984 and in force immediately before
the coming into operation of that section shall -

(a) in the case of a proclamation under paragraph (a)
or (b) thereof, be deemed to have been made under
section 6 (3) (a);

(b) in the case of a proclamation under paragraph (c)
thereof, be deemed to have been made under
section 6 (3) (b),

and a reference in any such proclamation to this Part shall be
read as a reference to this Division.

[Section 7 inserted by No. 119 of 1984 5.3.]

7
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Natural waters vest in the Crown

8. (1) The right to the use and flow and to the control of the
water at any time in any water-course, lake, lagoon, swamp,
marsh or spring shall, subject to this Act and until appropriated
under this or any other Act, vest in the Crown.

(2) This section shall not operate so as fo prevent any person
from draining any land, or making any dam or tank upon any
land, of which he is the owner or occupier if the flow of water in
any water-course or the amount of water in any lake, lagoon,
swamp or marsh is not thereby sensibly diminished.

[Section 8 inserted by No. 119 of 1984 5.3.]

Riparian right defined

9. (1) Subject to this section, the owner or occupier of any
land alienated from the Crown through or contiguous to which
runs any water-course, or contiguous to which, or partly within
which, is situate any lake, lagoon, swamp or marsh, has the
right, as such owner or occupier, to take water in that
water-course, lake, lagoon, swamp or marsh, free of charge —

(a) for the domestic and ordinary use of himself and of his
family and servants; and

(b) for watering cattle or other stock,
and every owner of land alienated from the Crown before the
relevant day has a further right to take such water for the
irrigation of a garden not exceeding 2 hectares in extent, being
part of that land and used in connection with a dwelling.

(2) For the purposes of this section —

(a) “the relevant day”, in relation to land through or
contiguous to which runs a water-course, or
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contiguous to which or partly within which is situate a
lake, lagoon, swamp or marsh, means —

(i)  where this Division applies to and has effect in
relation to the water-course, lake, lagoon, swamp
or marsh by reason of a proclamation under
section 6 (3), the day on which that proclamation
was published;

(ii) in any case, the day when this Act came into
operation;

and

(b) land that, on the relevant day, was or is in process of
alienation shall be deemed to have been alienated
before that day.

(3) Where any public works of water supply constructed
before or after the commencement of this Act wholly or partially
supplies or augments the volume of water in any water-course,
lake, lagoon, swamp or marsh, the right conferred by
subsection (1) on an owner or occupier to take water in that
water-course, lake, lagoon, swamp or marsh is subject to the
limitations set out in subsection (4) and shall be exercised only in
accordance with that subsection and the regulations.

(4) After the construction of any public works of water
supply a person is not entitled by subsection (1) to take any more
of the water of the water-course, lake, lagoon, swamp or marsh
concerned than —

(a) 14 kilolitres per day for domestic and ordinary use
and for watering cattle or other stock, in respect of
every kilometre of frontage measured by the general
course fo such water-course, or to such lake, lagoon,
swamp or marsh, and 8 500 cubic metres per annum
for the irrigation of a garden not exceeding 2 hectares
in extent, being part of the land adjoining the bed
thereof, and used in connection with a dwelling; or

9
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(b) the amount of water that would be available to him
and to which he would be so entitled but for the
existence of such works,

whichever is the lesser.

[Section 9 inserted by No. 119 of 1984 5.3.]

Other rights to water

10. (1) Any person may take water for domestic and ordinary
use, and for watering cattle or other stock from any water-course,
lake, lagoon, swamp or marsh, vested in the Crown and to which
there is access by a public road or reserve.

(2) No right to take and divert water from any water-course,
lake, lagoon, swamp or marsh for use on any land adjacent to the
bed thereof shall be acquired by any owner of such land, and no
right to the permanent diversion or to the exclusive use of such
water shall be acquired by any person, by length of use or
otherwise, except under this or any other Act.

[Section 10 inserted by No. 119 of 1984 5.3.]

QOther diversions to be licensed

11. A person who, not being authorized by section 9 or 10 or
any other Act to do so, diverts or takes any water from any
water-course, lake, lagoon, swamp or marsh or causes, suffers, or
permits any of those things to be done except pursuant to a
licence issued for that purpose under section 12 or 18 commits an
offence and is liable to a fine not exceeding $2 000 and, where
the offence continues after conviction, $200 for each day that the
offence so continues.

[Section 11 inserted by No. 119 of 1984 5.3.]

10
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Certain riparian owners may apply for special licences to
divert and use water

12. (1)

(a)

(b)

Where —

a proclamation is made, or deemed to have been made,
under section 6 (3) (a) in respect of a water-course,
lake, lagoon, swamp, or marsh; and

before the relevant day, the owner or occupier, or each
of successive owners or occupiers, of land alienated
from the Crown before the relevant day has
permanently diverted, or at intervals during every
year exclusively taken and used, the water of the
water-course, lake, lagoon, swamp, or marsh for any
purpose or use other than —

(i) the domestic and ordinary use of himself and of
his family and servants;

(ii) the watering of cattle or other stock; or

(i) the irrigation of a garden not exceeding
2 hectares in extent, being part of that land and
used in connection with a dwelling,

the owner or occupier of the land may, within 12 months after
the relevant day, apply to the Commission for a special licence
authorizing the continuation of such diversion, taking, or use for
a periced of 10 years after the relevant day.

(2) For the purposes of subsection (1) —

(a)

“the relevant day”, in relation to a water-course,
lake, lagoon, swamp or marsh referred to in that
subsection, means the day on which the proclamation
mentioned in that subsection was published; and

11
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(b) land that, on the relevant day, was or is in process of
alienation shall be deemed to have been alienated
before that day.

(3) An application under subsection (1) shall be in the
prescribed form duly completed and signed by the applicant or by
his agent duly empowered in writing.

(4) The Commission shall cause notice of every application
under subsection (1) to be published in the Gazetfe, and in at
least one issue of a newspaper circulating generally in the
neighbourhood of the land, and shall direct copies of the notice to
be served on such persons as it thinks fit, and shall appoint a
time, not more than 6 months from the date of the notice or of
the first of such advertisements, within which objections to the
application may be received.

(5) Where an owner or occupier of land makes an application
under subsection (1), an owner or occupier of any other land that
is —

(a) within 4.8 kilometres of that land; and

(b) contiguous to the water-course, lake, lagoon, swamp,
or marsh to which the application relates,

may make an objection to the application being granted, by
writing addressed to the Commission and setting out the grounds
of the objection.

(6) The Commission after such inquiry into the subject
matter of the application and of any objections thereto as the
Commission thinks proper to direct may refuse the application or
may grant the application either wholly or in part.

(7) Where the Commisgion grants the application it shall
issue to the applicant a special licence in respect of the land and
user of the water specified in the application or of so much of
such land and water as the Commission thinks fit.

12
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(8) A special licence under this section shall be subject to
such special conditions and provisions, if any, as the Commission
determines and to the provisions of this Act and, notwithstanding
that it is expressed to be for a period of 10 years, may be
determined or modified at any time in the event or manner
prescribed by this section.

(9) The holder of a special licence under this section may
divert, take, and use water to the extent and in respect of the
land and in the manner specified in the licence.

(10) If at any time during the currency of a special licence
under this section it is proved to the satisfaction of the
Commission that the licensee has failed to observe and perform
the conditions and provisions subject to which the licence was
issued and held, or that it is expedient, in the interests of the
public, that the licence should be determined or modified, the
Commission may give the licensee notice in writing by registered
post that the Commission intends, after the expiration of one
month from the date of such notice, to determine or to modify the
licence.

(11) TUnless the licensee, before the expiration of the month
fixed under subsection (10), shows to the Commission sufficient
cause why the licence should not be determined or modified the
Commission may make an order determining or modifying the
licence.

{12) If an order under subsection (11) is made in the
interests of the public the Commission may, with the approval of
the Minister, recommend to the Governor payment to the licensee
by way of compensation of such amount out of the Consolidated
Fund as to the Commission seems equitable, and if the Governor
approves of such recommendation effect shall be given thereto
accordingly.

[Section 12 inserted by No. 119 of 1984 s.3; amended
by No. 25 of 1985 s5.279 and 280; No. 110 of 1985
8.120; No 6 of 1993 s.11; No. 73 of 1995 ss.115 and
138.]

13
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Licences, other than special licences

18. (1) The Commission may grant to any owner or occupier
of land a licence, subject to such terms, limitations and
conditions, if any, as may be specified or referred to therein or as
may be prescribed for the purposes of this section, to take, divert,
use, or dispose of water from any water-course, lake, lagoon,
swamp or marsh, and may from fime to time thereafter renew
any licence so granted.

(2) Subject to subsection (3) a licence granted under this
section shall have effect for such period as may be specified
therein.

(3) Subject to section 14, the Commission, at any time
during the currency of a licence granted under this section, by
notice in writing served on the licensee, may —

(a) vary the period for which the licence is to have effect,;

(b) vary or add to the terms, limitations, or conditions
imposed in relation to a licence; or

{(¢) in the case of a licence which is not subject to any
terms, limitations, or conditions, provide that it shall
be subject to such terms, limitations or reasonable
conditions as are specified in the notice.

[Section 13 inserted by No. 119 of 1984 s.3; amended
by No. 25 of 1985 s.279; No. 73 of 1995 ss.116 and
138.]

Appeals

14. (1) A person who is aggrieved by the refusal of his
application for a licence or the holder of a licence who is
aggrieved by any term, limitation, condition, or provision imposed
in relation to a licence granted or renewed under section 12 or 13
may, within 30 days affer written notice of the decision appealed

14
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against is received, give to the Minister notice of his wish to be
heard.

(2) Where the Minister receives a notice under
subsection (1), the Minister shall cause an inquiry to be
conducted by such person or persons as he shall appoint and the
person aggrieved has the right to be heard at that inquiry; and
the Minister shall thereafter give such decision as he thinks fit
and effect shall be given thereto.

[Section 14 inserted by No. 119 of 1984 5.3.]

The alveus of waters not alienated

15. (1) Subject to subsection (4), where a water-course, lake,
lagoon, swamp or marsh forms the boundary or part of the
boundary of a parcel of land that has at any time been alienated
by the Crown, the bed thereof shall, for the purposes of this Act,
be deemed to have remained the property of the Crown, and not
to have passed with the land so alienated.

(2) Subject to subsection (4), where a water-course, lake,
lagoon, swamp or marsh forms the boundary, or part of the
boundary of a parcel of land that is alienated by the Crown, the
bed thereof shall, notwithstanding such alienation, remain the
property of the Crown, and shall not pass with the land so
alienated.

(8) Subsections (1) and (2) apply notwithstanding that one
and the same person has been or is the owner of the lands
adjacent to both banks.

(4) This section does not apply to —

{a) the bed of a natural collection of water into and out of
which flows a river, stream, or creek to the extent that
it exceeds in width the width of the river, stream, or
creek at its inlet to or outlet from that natural
collection of water; or

15
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the bed of a natural collection of water, whether or not
it is part of a water-course, to the extent that it is
cultivated, either wholly or in part, at any time during
the year, or is capable of being drained and cultivated.

[Section 15 inserted by No. 119 of 1984 s.3.]

Owner of land adjacent to water-course to have certain

rights

16. (1)
(a)
(b)

Notwithstanding anything in section 15 —

the owner or occupier for the time being of any land
adjacent to any water-course, lake, lagoon, swamp, or
marsh, the bed whereof is by this Act declared to have
remained the property of the Crown, shall have the
like access to the portion of the bed to which that land
is adjacent, and the like use of that portion as if this
Act had not passed unless such portion has been
actually appropriated by or is under the sanction of
the Crown for any of the purposes of this Act; and

such owner or occupier may have and pursue against
any person tregpassing upon that portion of the land
any remedy for trespass which he might have had and
pursued if this Act had not been passed, and as if that
person were a trespasser upon land in the possession
of such owner or occupier.

The Commission may, with the approval of the Minister,

in the name and on behalf of the Crown, grant to the owner or

occupier of any land adjacent to any water-course, lake, lagoon,
swamp, or marsh the bed whereof is by this Act declared to have

remained the property of the Crown, permission subject to such

conditions as the Commission may think fit to carry out works at

the expense of that owner or occupier for the protection of that
land from damage by erosion or flooding, if in the opinion of the

Commission such works will not injuriously affect the bed or

unduly obstruct the water-course, lake, lagoon, swamp or marsh.

16
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(3) This section shall not be taken to restrict the right of the
Crown to pursue any remedy against any person trespassing
upon such bed nor shall this section entitle an owner or occupier
to have or pursue any remedy for trespass against the Crown, the
Commission, or a former Minister, or any person acting under
the authority of the Crown, the Commission, or a former
Minister,

(4) A person exercising in respect of a bed a right of access
or use conferred by subsection (1) does not by reason thereof
trespass upon such bed.

[Section 16 inserted by No. 119 of 1984 s.3; amended
by No. 25 of 1985 ss.279 and 281; No. 110 of 1985
s.121; No. 73 of 1995 5.138.]

Interference prohibited

17. (1) Where, whether before or after the coming into
operation of this Act, land was or is granted or demised by the
Crown, a person shall not, except as authorized by or under this
or any other Act, obstruct, destroy, or interfere with any
water-course, race, or drain flowing through or over the land, or
any dam or reservoir, or the bed of any disused water-course,
race, or drain, that is on the land.

(2) Subsection (1) applies notwithstanding that although the
watercourse, race, or drain flowed through or over the land, or
the dam or reservoir, or the bed of a disused water-course, race,
or drain, was on the land at the time of the grant or demise of
the land, an appropriate reservation or exception was not
included in the Crown grant or lease.

(3} A person shall not, except as authorized by or under this
or any other Act, obstruct, destroy or interfere with the waters,
bed or banks of any water-course flowing through or over, or
lake, lagoon, swamp or marsh situate wholly or partly on, land
that has not been granted or demised by the Crown.

17
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(4) Any person who obstructs, destroys, or interferes with
anything contrary to subsection (1) or (3) is guilty of an offence
against this section; and any person who, being the occupier of
any land granted or demised as mentioned in subsection (1)},
continues or fails to remove any such cbstruction or interference
is guilty of an offence against this section on every day during
which such obstruction or interference is continued or mnot
removed after notice in writing to discontinue or to remove the
same has been given by or on behalf of the Commission to such
occupier.

(5) A prosecution for an offence against this section may be
commenced at any time within 2 years after the offence was
committed and not afterwards.

(6) The Commission may, by notice in writing, direct any
person who has been convicted of an offence against this section
to carry out such works and take such other measures as the
Commission specifies in the notice for the purpose of restoring
the bed or banks of the water-course, race, drain, lake, lagoon,
swamp or marsh or minimizing the effect of the obstruction or
destruction thereof or interference therewith.

(7) Where a direction contained in a notice given under
subsection (6) has not been complied with and the time allowed
by the notice for compliance has expired the Commission may
cause such works to be carried out and measures to be taken as
the Commission considers appropriate for achieving the purposes
of the notice, and the Commission may recover the expenses
thereby reasonably incurred as a debt due from the person to
whom the notice was given.

[Section 17 inserted by No. 119 of 1984 s.3; amended
by No. 25 of 1985 5.279; No. 110 of 1985 5.122; No. 73
of 1995 s.138.]

18
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5. 18

Obstruction of flow

18. Any person who conveys or discharges, or causes or permits
to be conveyed or discharged any sludge, mud, earth, gravel, or
other matter likely to obstruct the flow of the current, into any
water-course, is guilty of an offence against this Act.

[Section 18 inserted by No. 119 of 1984 s5.3.]

Division 2 — Other surface waters

[Heading inserted by No. 119 of 1984 5.3.]

Application of Division

19. (1) Subject to subsection (2), this Division applies to and
has effect in relation to every water-course, lake, lagoon, swamp,
or marsh to and in relation to which Division 1 does not apply.

(2) This Division does not apply to or in relation to —

(a) the water flowing from any spring the water of which
rises to the surface on land that has been granted or
demised by the Crown until it has passed beyond the
boundaries of the land belonging to the owner or
occupier of the land on which the water so rises; or

(b) the water in any lake, lagoon, swamp, or marsh the
bed of which is on land that has been granted or
demised by the Crown and is wholly within the
boundaries of the land belonging to the owner or
occupier of the land on which it is situate.

Riparian right defined

20. (1) The owner or occupier of any land alienated from the
Crown through or contiguous to which runs any water-course, or
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contiguous to which, or partly within which, is situate any lake,
lagoon, swamp or marsh, has the right, as such owner or
occupier, to take water in that water-course, lake, lagoon, swamp
or marsh, free of charge —

(a) for the domestic and ordinary use of himself and of his
family and servants;

(b) for watering cattle or other stock; and

(¢c) to the extent that the flow of water in the
water-course or the amount of water in the lake,
lagoon, swamp or marsh, as the case may be, is not
thereby sensibly diminished, for any other purpose,

and every owner of land alienated from the Crown before the
commencement of this Act has a further right to take such water
for the irrigation of a garden not exceeding 2 hectares in extent,
being part of that land and used in connection with a dwelling.

(2) For the purposes of this section, land in process of
alienation at the commencement of this Act shall be deemed to
have been alienated before the commencement of this Act.

[Section 20 inserted by No. 119 of 1984 5.3.]

Other rights to water
21. (1) Any person may take water —
(a) for domestic and ordinary use;
(b) for watering cattle or other stock; and
(¢) to the extent that the flow of water in the
water-course or the amount of water in the lake,

lagoon, swamp or marsh, as the case may be, is not
thereby sensibly diminished, for any other purpose,
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from any water-course, lake, lagoon, swamp or marsh that is
vested in the Crown and to which there is access by a public road
or reserve.

(2) No right to take and divert water from any water-course,
lake, lagoon, swamp or marsh for use on any land adjacent to the
bed thereof shall be acquired by any owner of such land, and no
right to the permanent diversion or to the exclusive use of such
water shall be acquired by any person, by length of use or
otherwise, except under this or any other Act.

[Section 21 inserted by No. 119 of 1984 5.3.]

Directions

22. (1) The Commission may, where the Commission is of the
opinion that —

(a) any person —

(i} having a right under section 20 or 21 to take
water in a water-course, lake, lagoon, swamp, or
marsh, has diverted, taken, or used such water
for a purpose or to an extent not authorized by
this Division; or

(i1) not having a right under section 20 or 21 to take
water in a water-course, lake, lagoon, swamp, or
marsh, has diverted, taken, or used such water;

and

(b) the unauthorized diversion, taking, or use —

(i) resulted in or contributed to the interference

with the enjoyment by any other person of a

right conferred by this Division, or any damage
or injury to the land of any other person; or

21
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(ii) should not, in the public interest, be permitted to
continue,

by notice in writing give directions to the person who has so
diverted, taken, or used the water defining, where applicable, the
purposes for which, or the extent to which, water may be
diverted, taken, or used by that person in the exercise of those
rights and specifying the extent, if any, to which, the manner in
which, and the conditions upon which, that person may divert,
take, or use such water otherwise than in the exercise of those
rights.

(2) A direction given by the Commission under subsection (1)
may be varied or cancelled by the Commission by subsequent
notice in writing.

(3) A direction given under subsection (1} shall not permit
the diversion, taking, or use of water otherwise than in the
exercise of a right under section 20 or 21 unless the Commission
is satisfied that such diversion, taking, or use will not result in or
contribute to any interference, damage, or injury of the kind
referred to in subsection (1) (b) (i).

(4) Where by notice under subsection (1) or (2) the
Commission gives to a person a direction or varies a direction
previously given and, after the expiry of 30 days from the giving
of the notice, the person to whom the notice was given diverts,
takes, or uses water contrary to the direction so given or the
direction as so varied that person commits an offence and is
liable to a fine not exceeding $500; and if the offence of which he
is convicted is continued after the conviction he commiis a
further offence and is liable to a further fine not exceeding $50
for every day on which the offence is so continued.

[Section 22 inserted by No. 119 of 1984 s.3; amended
by No. 25 of 1985 ss.279 and 282; No. 73 of 1995
8.138.]
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Appeals

23. (1) A person to whom a notice is given under section 22
or any other person who is aggrieved by a direction contained in
a notice given under section 22 (1) or such a direction as varied
may, within 30 days after he is given notice of the direction or
variation or, where he is not the person to whom the notice is
given, within 30 days after he has knowledge of the direction or
variation, give to the Minister notice that he wishes to be heard.

(2) Where the Minister receives a notice wunder
subsection (1), fhe Minister shall cause an inquiry to be
conducted by such person or persons as he shall appoint and the
person aggrieved has the right to be heard at that inquiry; and
the Minister shall thereafter give such decision as he thinks fit
and effect shall be given thereto,

(3) Every person appointed by the Minister under
subsection (2) shall be chosen from amongst persons who are
either a magistrate as defined by the Justices Act 1902, or who,
due to their qualifications and experience, are otherwise suitable
to conduct the inquiry.

[Section 23 inserted by No. 119 of 1984 5.3.)

Saving of civil remedy

24. Nothing contained in, or done under, this Division affects
any remedy to which a person would otherwise be entitled in civil
proceedings except that a person shall not be liable to be
proceeded against in respect of any diversion, taking, or use of
water that is permitted by a direction under section 22.

[Section 24 inserted by No. 119 of 1984 s.3.]
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Offences

25. (1) A person shall not, except as authorized by or under
this or any other Act, obstruct, destroy, or interfere with the
waters, bed, or banks of any water-course flowing through or
over, or lake, lagoon, swamp or marsh situate wholly or partly
on, land that has not been granted or demised by the Crown.

(2) Any person who obstructs, destroys, or interferes with
anything contrary to subsection (1) is guilty of an offence against
this section.

(3) A prosecution for an offence against this section may be
commenced at any time within 2 years after the offence was
committed and not afterwards.

(4) The Commission may, by notice in writing, direct any
person who has been convicted of an offence against this section
to carry out such works and take such other measures as the
Commission specifies in the notice for the purpose of restoring
the bed or banks of the water-course, lake, lagoon, swamp or
marsh or minimizing the effect of the obstruction or destruction
thereof or interference therewith.

(5) Where a direction contained in a notice given under
subsection (4) has not been complied with and the time allowed
by the notice for compliance has expired the Commission may
cause such works to be carried out and measures to be taken as
the Commission considers appropriate for achieving the purposes
of the notice, and the Commission may recover the expenses
thereby reasonably incurred as a debt due from the person to
whom the notice was given.

[Section 25 inserted by No. 119 of 1984 5.3; amended
by No. 25 of 1985 ss. 279 and 283; No. 73 of 1995
5.138.]
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Division 3 — Underground waters

[(Heading inserted by No. 119 of 1984 s.3.]

Rights to underground waters vest in the Crown

26. The right to the use and flow and to the control of the
water at any time in any underground source of supply shall,
subject to this Act and until appropriated under this or any other
Act, vest in the Crown.

[Section 26 inserted by No. 119 of 1984 5.3.]

Arxtesian wells to be licensed

26A. (1) A person shall not, except pursuant to a licence
issued for that purpose under section 26D, commence, construct,
enlarge, deepen, alter, or draw water from any artesian well or
cause, suffer, or permit any of those things to be done.

(2) A person who —

(a) being an owner or occupier of land, contravenes or
fails to comply with subsection (1); or

(b} being a person engaged for the purpose of carrying out
any work mentioned in subsection (1), commences or
carries out any such work that is not authorized by a
licence issued under section 26D,

commits an offence and is liable to a fine not exceeding $2 000
and, where the offence continues after conviction, $200 for each
day that the offence so continues,

[Section 26A inserted by No. 119 of 1984 s.3.]
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Non-artesian wells in certain areas to be licensed

26B. (1) The Governor may by proclamation declare any part
of the State named or defined in the proclamation, to be a
proclaimed area for the purposes of this section; and may, by
subsequent proclamation, vary or cancel any such proclamation.

(2) Section 42 of the Interpretation Act 1984, applies to any
proclamation made under subsection (1) as though the
proclamation were a regulation.

(3) Subject to subsection (4) and section 26C, a person shall
not, except pursuant to a licence issued for that purpose under
section 26D, commence, construct, enlarge, deepen, alter or draw
water from any non-artesian well that is situate in a proclaimed
area, or cause, suffer or permit any of those things to be done.

(4) Where any work required by this section to be the subject
of a licence has, on the day of the publication of a proclamation
made under subsection (1) declaring the part of the State in
which the well is situate to be a proclaimed area, been
commenced and is not completed, the occupier of the land on
which the work was commenced shall, within 2 months after that
day, apply for a licence under section 26D for that work.

(5) Subject to section 26C, where an existing non-artesian
well is, by operation of a proclamation made under this section,
brought into a proclaimed area, the occupier of the land upon
which the well is situate shall, within 2 months after the day of
the publication of the proclamation, apply for a licence under
section 26D to draw water from that well.

(6) A person who —

(a) being an owner or occupier of land, coniravenes or
fails to comply with this section; or

{b) being a person engaged for the purpose of carrying out
any work mentioned in subsection (3), commences or
carries out any such work that is not authorized by a
Hcence issued under section 26D,
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commits an offence and is liable to a fine not exceeding $2 000
and, where the offence continues after conviction, $200 for each
day that the offence so continues.

[Section 26B inserted by No. 119 of 1984 s.3.]

Exemptions

26C. (1) In this section “proclaimed area” has the same
meaning as it has in section 26B.

(2) The Governor may, by Order in Council published in the
Gazette, declare that sections 26B (3) to 26B (6) do not apply in
relation to a non-artesian well situated, or to be situated, in a
proclaimed area or part thereof specified in the Order if that well
is used or to be used for the drawing of water for —

(a) the domestic and ordinary use of the owner or
occupier of the land on which the well is, or is to be,
situated and of their regpective families and servants;

(b) the watering of cattle or other stock; or

(¢) any one or more of the purposes mentioned in
paragraph (a) or (b),

but no other purpose and an Order published under this
subsection shall have effect according to its tenor.

(3) The Governor may, by a subsequent Order in Council
published in the Gazette, vary or cancel an Order under
subsection (2).

(4) Where an Order published under subsection (3) varies or
cancels a previous Order so published —

(a) a person does not contravene section 26B (3) or (6) by
reason of the doing, within 2 months after the
publication of the Order effecting the variation or
cancellation, of anything that would not have
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contravened that provision had the previous Order not
been so varied or cancelled;

(b) in relation to work that, but for the variation or
cancellation of the previous Order, would, by reason of
that Order, not have been required under section 26B
to be the subject of a licence, section 26B (4) applies as
if the day on which the Order effecting the variation
or cancellation was published were the day on which a
proclamation were made under section 26B (1)
declaring the part of the State concerned to be a
proclaimed area; and

(¢) in relation to a non-artesian well from which, but for
the variation or cancellation of the previous Order, a
person would, by reason of that Order, not have been
prevented from drawing water, section 26B (5) applies
as if the day on which the Order effecting the
variation or cancellation was published were the day
on which a proclamation were made wunder
section 26B (1) bringing the well into a proclaimed
area.

[Section 26C inserted by No. 119 of 1984 s.3.]

Application for and issue of licences

26D. (1) Every application for a licence for the
commencement or construction of an artesian well or a
non-artesian well or for the enlargement, deepening or alfering
of, or the drawing of water from, an existing well shall be made
to the Commission in the prescribed form and shall be
accompanied by the prescribed plans and specifications, together
with a statement of the purposes for which it is proposed to use
the water.

(2) The Commission may —

(a) 1issue a licence to the applicant subject to such terms,
limitations and conditions as the Commission thinks
fit;

28



Rights in Water and Irrigation Act 1914
8. 26E

(b) before granting a licence, require such alterations to
be made in, or in connection with, the work or the
plans and specifications as the Commission thinks fit;
or

(¢) refuse a licence.

(3} A licence shall be deemed to be held by, and shall
operate for the benefit of, the lawful owner and the occupier, for
the time being, of the land whereon the well is sunk or is
proposed to be sunk.

(4) An applicant for a licence who is aggrieved by any
decision of the Commission made under this section may, within
30 days after receiving advice of the decision, give notice to the
Minister of his wish to be heard, before the decision is
implemented.

(5) Where the Minister receives a notice such as is
mentioned in subsection (4), the Minister shall cause an inquiry
to be conducted by such persons as he shall appoint including at
least one person nominated by the person aggrieved, and the
person aggrieved has the right to be heard at any such inquiry;
and the Minister shall thereafter give such decision as he thinks
fit and effect shall be given thereto.

[Section 26D inserted by No. 119 of 1984 5.3; amended
by No. 25 of 1985 5.284; No. 73 of 1995 s.138.]

Information on non-artesian wells

26E. (1) Where after the coming into operation of section 3 of
the Rights in Water and Irrigation Amendment Act 1984' a
non-artesian well is constructed or deepened, the person who
carries out the work shall, within 1 month after completing the
construction of or deepening of the well, furnish, in the
prescribed form, to the Commission or to such other person as
the Commission may direct such information in respect of the
well as is prescribed.

Penalty: $500.
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(2) The Commission may, by notice published in the Gazette,
exempt persons from the requirement of complying with
subsection (1) in respect of wells in any part of the State and
may, by subsequent notice so published, vary or cancel any such
notice.

[Section 26E inserted by No. 119 of 1984 s.3; amended
by No. 25 of 1985 5.279; No. 73 of 1995 5.138.]

Penalty for alterations in licensed well or contravention of
licence

26F. (1) During the currency of a licence issued under
section 26D no alterations shall be made in or in connection with
the well, nor shall the water from the well be used for purposes
other than those authorized by the licence but works necessary
for the maintenance of the well in good order or occasioned by
any unforeseen emergency may be carried out if written notice of
all such works is given to the Commission within 7 days after the
same are commenced.

(2) Any person who contravenes this section, or contravenes
or fails to carry out any condition of the licence, shall be liable to
a penalty not exceeding $2 000 and a further penalty of $200 for
each day during which the offence confinues after conviction;
and, in addition to the imposition of the said penalty, the
Commission may cancel the licence given in respect of the well in
regard to which the offence was committed; and a person shall
not thereafter do, or cause, suffer or permit to be done, any thing
that was authorized by the licence to be done.

(3) The holder of any such licence may, during the currency
thereof, apply for an amended licence allowing alterations in the
well; and every such application shall be dealt with as is herein
provided in respect of applications for a licence in the first
instance.

[Section 26F inserted by No. 119 of 1984 5.3; amended
by No. 25 of 1985 s.279; No. 73 of 1995 5.138.]
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Powers of Commission in case of improper use of water

26G. (1) If the Commission is of the opinion that water
drawn from any artesian well or from a non-artesian well in
relation to which section 26B (3) applies, whenever
constructed —

(a) is being improperly used;

(b) is being wasted, whether by reason of neglect, failure
to effect repairs or alterations reasonably necessary
for the proper maintenance of the well or any other
cause;

(¢) is having harmful effect; or
(d) is not being used to the best advantage,

the Commission may, after giving 30 days’ notice of the intention
in that regard, direct the closing or partial closing of the well or
direct such other steps (including any reasonable repairs and
alterations) to be taken as the Commission thinks necessary to
prevent the continuance of any of the things mentioned in
paragraph (a), (b), (¢} or (d).

(2) The Commission may, for the purpose of regulating the
quantity of water to be drawn from any artesian or non-artesian
underground water source, from time to time give directions as to
the amount of water that may be drawn, and the rate of draw,
for any artesian well or non-artesian well that draws water from
that underground source.

(3) A person who fails to comply with a direction given
pursuant to this section commits an offence.

Penalty: $500 and, where the offence is a continuing one,
$50 for each day that the offence continues after the

direction is given.
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(4) Where a person is convicted of an offence against this
section, the Commission may cancel any licence given in respect
of the well in regard to which the offence was committed; and a
person shall not thereafter do, or cause, suffer or permit to be
done anything that was authorized by a licence so cancelled to be
done.

[Section 26G inserted by No. 119 of 1984 5.3; amended
by No. 25 of 1985 ss. 279 and 285; No. 73 of 1995
s.138.]

Division 4 — Miscellaneous

[Heading inserted by No. 119 of 1984 s.3.]

Right of entry to the Crown

26H. (1) Subject to subsection (la), the Commission, any
officer of the Commission or any person authorized by the
Commission, may in the exercise of the right of the Crown, to the
control of the waters in water-courses, lakes, lagoons, swamps,
marshes or underground sources or for any other purpose
required by this Act, enter upon any land and inspect that land
and any dam, well, or other works thereon or therein and take
such measures as may be necessary or convenienf, whether in
general or to meet particular cases, to carry out the objects and
purposes of this Act and their duties thereunder including
measures for the conservation and regulation of such water and
for its preservation from pollution, and for the protection of the
bed over or within which it flows or is contained, and for
removing any obstruction from such bed, and for clearing and
deepening and straightening and otherwise altering the channel
of any such water-course, and may infervene summarily to
prevent the undue, excessive, or illegal diversion, drawing, use,
or pollution of such water or interference with such bed.
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(1a) The Commission shall comply with the provisions of
Part VI of the Waier Agencies (Powers) Act 1984 in relation to
any entry under subsection (1).

(2) Any person who obstructs, impedes or interferes with the
Commission or any person acting in the exercise of an
authorization conferred under subsection (1) by the Commission,
in entering upon any land or in taking any measures under
subsection (1), is guilty of an offence against this Act.

[Section 26H inserted by No. 119 of 1984 s.3; amended
by No. 25 of 1985 $.286; No. 73 of 1995 ss. 138 and
140.]

Commission entitled to institute proceedings

26J. (1) The Commission shall be entitled, in the name and
on behalf of the Crown, to institute and maintain by any officer
of the Commission authorized for that purpose by the
Commission any proceeding in any court whether such
proceeding be for any civil remedy or for the recovery or
enforcement of any penalty against any person for illegally
diverting or taking or for polluting the water of any water-course,
lake, lagoon, swamp, marsh or underground water source, or for
unlawfully interfering with the bed thereof

(2) In such proceedings it shall not be necessary for the
Commission to show that either the Crown or the Commission or
any person has sustained damage by such illegal diversion or
taking or pollution of water or unlawful interference with such
bed; nor that the Crown or the Commission is a riparian owner
or otherwise entitled to the use or to the protection of the
water-course, lake, lagoon, swamp, marsh or underground water
source from which water is illegally diverted or taken, or the
water of which is polluted, or the bed of which is unlawfully
interfered with; but the Commission shall be entitled to judgment
in the Commission’s favour if it be proved that the water has
been illegally diverted or taken or pollufed, or that the bed has
been unlawfully interfered with; and the Commission shall, in

33



Rights in Water and Irrigation Act 1914
s. 26K

the discretion of the court, be entitled to the costs and expenses
of the proceedings against the person by whom the court in its
discretion shall order such costs and expenses to be paid.

[Section 26 inserted by No. 119 of 1984 s.3; amended
by No. 25 of 1985 ss. 279 and 287; No. 73 of 1995
$5.117 and 138.]

This Part binds the Crown and statutory undertakers

26K. (1) Except so far as a provision of this Part may be
inconsistent with a Government agreement this Part binds the
Crown and a statutory undertaker.

(2) The Governor may by order published in the Gazette
provide for exemptions for the Crown or a statutory undertaker
from any provision of this Part.

(8) Section 43 (4) and (7) to (9) of the Interpretation Act 1984
applies to an order under subsection (2) as though the order were
subsidiary legislation.

(4) In this section —

“Government agreement” has the same meaning as it
has in the Government Agreements Act 1979,

“statutory undertaker” means a person performing a
function that is authorized or provided for by or under

a written law.

[Section 26K inserted by No. 73 of 1995 5.118.]

Regulations

27. (1) Without prejudice to the generality of that power, the
power conferred by section 37 of the Water Agencies (Powers)
Act 1984 to make regulations may be exercised to make
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regulations prescribing all matters that are required or permitted
by this Part to be prescribed, or are necessary or convenient to be
prescribed, for giving effect to the purposes of this Part and, in
particular as to —

(a)

(b)

(e)

(d)

(e}

®

(g)

(ga)

(h)

the establishment and functions of advisory
committees for the purpose of assisting the
Commission in the administration of this Part;

the issue of, the conditions and provisions applicable
to, and the privileges and obligations under, special
licences, the consideration of objections thereto, and
the operation, modification, or fermination thereof,
pursuant to section 12;

the issue of, and the privileges and obligations under,
licences pursuant to section 13 and generally as to
such licences;

the exercise of rights affected by section 9 (3) and (4);

well licences, and artesian and non-artesian wells
subject to licensing;

the furnishing of information as to wells;

the forms to be used and the fees payable in respect of
applications and the grant, variation and renewal of
licences;

charges that are to be paid by the holder of an
operating licence (water supply services) or an
operating licence (irrigation services) under the
Water Services Coordination Act 1995 in respect of
water taken under the licence;

the conduct and determination of inquiries and
appeals under this Part; and
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(i) generally, the implementation of the licensing schemes
provided for in this Part.

(2) Without limiting the generality of paragraph (ga) of
subsection (1) —

(a) the charges referred to in that paragraph may be in
the form of a royalty for water taken under a licence;
and

(b) the volume of water so taken may be measured —

(i) at the point where it is taken; or

(ii) at a point that is as close as is practicable to the
point at which it is diverted from its source and
where measuring facilities can practicably be
located.

[Section 27 inserted by No. 119 of 1984 s.3; amended

by No. 25 of 1985 $5.279 and 288; No. 73 of 1995
ss.119, 138 and 140.]

[PART IIIA. Repealed by No. 77 of 1986 s.32.]
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PART IV — IRRIGATION DISTRICTS

Constitution of Irrigation Districts

28. (1)

The Governor may, on the recommendation of the

Minister by Order in Council —

(a)

(b)
(c)

(d)

(e)
D

Constitute any defined part of the State an Irrigation
District for the purposes of this Act;

Specify the boundaries of such District;
Assign a name to such District;

State the particulars of the scheme of local works for
the service of such District;

State the estimated cost of such scheme;

State the quantities of water assigned to such District
and the sources from which, the seasons at which, and
the conditions under and subject to which they are to
be received.

(2) Any such Order in Council may contain such provisions
not inconsistent with this Act as according to the facts and
circumstances of each case the Governor may think fit.

(3)

Every such Irrigation District, save as in this Act

otherwise provided, shall be entitled to and shall receive the
quantities of water assigned thereto by the Order in Council
constituting such District, or by any subsequent order varying or
amending such order, from the sources, at the seasons, and under
and subject to the conditions set forth in such order, or such
varying or amending order.

[Section 28 amended by No. 119 of 1984 5.9.]
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Governor may alter boundaries of Districts

29. The Governor may, at any time, on the recommendation of
the Minister by Order in Council, do any of the following
things: —

(a) Unite any 2 or more Districts so as to form one
District;

(b) Subdivide any District and constitute thereout 2 or
more Districts;

(¢) Excise any portion of a District;

(d) Add any portion excised from a District to any other
Diistrict;

(e) Extend any District by the addition thereto of any
land that has not theretofore formed part of a District;

()  Apportion, settle, adjust, and determine the extent of
the respective interests and obligations of the several
parties in regard to any property, income, assets,
rights, or liabilities in any case of the union or
subdivision of Disfricts or of excision from or addition
to any District;

(g) Repeal, vary, or amend any of the provisions of any
previous order relating to any District;

(h) Divide any District into sub-areas;

(i) Define the boundaries of any sub-area;
(j)  Alter the boundaries of any sub-area;
(k) Abolish a sub-area.

[Section 29 amended by No. 9 of 1949 s.3; No. 118 of
1984 5.10.]

[PART V (section 30). Repealed by No. 73 of 1995 5.120.]

(31, 32. Repealed by No. 25 of 1985 5.284.]
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PART VI — THE CONSTRUCTION AND MAINTENANCE
OF WORKS

Works

33. Bubject to this Act, the Water Agencies (Powers) Act 1984,
and, where required by those Acts, to the approval of the
Minister, the Corporation may construet and maintain irrigation
works within any irrigation district.

[Section 33 inserted by No. 25 of 1985 5.295; amended
by No. 73 of 1995 8s.139 and 140.]

[34. Repealed by No. 25 of 1985 5.296.]

No action maintainable for injury to riparian rights or for
flooding

35. Notwithstanding anything in this Act or the Water Agencies
{(Powers) Act 1984 contained, from and after the passing of this
Act no action, suit, claim, or proceeding whatsoever shall be
maintainable against the Crown, the Commission or the
Corporation, or against any officer of the Commission or the
Corporation, or contractor under the Crown, the Commission or
the Corporation, except as hereinafter provided, for or in respect
of any of the following matters: —

(a) Any injury, loss, or damage caused by any violation or
infringement of any right fo or easements over any
water constantly or intermittently flowing in or
through any place whatsoever;

(b) Any injury, loss, or damage fo property caused by
flooding or by water in any way sent on to such

property.

[Section 35 amended by No. 25 of 1985 s.297; No. 73 of
1995 55,121 and 140.]
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Compensation

36. Subject to the provisions of this Act and of the Water
Agencies (Powers) Act 1984 compensation shall be made in
respect of any injury to any rights to or easements over any
water constantly or intermittently flowing or by flooding as
aforesaid if notice in writing stating the nature and extent of the
injury complained of has been furnished to the Commission or
the Corporation within one year after the alleged injury has
occurred of which such notice is given, and after giving such
notice the person claiming compensation proceeds without
unreasonable delay to obtain such compensation in the manner
hereinafter provided.

[Section 36 amended by No. 25 of 1985 5.298; No. 73 of
1995 85.122 and 140.]

Disputes as to compensation

37. Where any claim is made by any person in respect of any
such injury and such person and the Commission or the
Corporation do not agree on the questions raised by such claim,
the questions whether any, and, if so, what compensation shall
be made to such person shall be determined by arbitration under
the provisions of the Commercial Arbitration Act 1985.

[Section. 37 amended by No. 25 of 1985 s.299; No. 109
of 1985 s.3; No. 73 of 1995 5.123.]

Principles in awarding compensation

38. In determining whether any and what compensation is to
be made under this Part, the arbitrator shall in each case have
regard to and is hereby empowered and directed to apply the
following principles: —

(a) No compensation shall be awarded save in respect of
some item set forth in the notice in writing stating the
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nature and extent of the injury complained of
furnished to the Commission or the Corporation as
hereinbefore provided.

No compensation shall be awarded for any diminution
or deterioration of the supply of water to which any
person may be entitled unless in the opinion of the
arbitrator such diminution or deterioration is such as
to deprive the claimant of a supply of water previously
legally enjoyed by him and which supply was
sufficient for domestic purposes, or for watering cattle
or other stock, and the irrigation of a garden not
exceeding 2 hectares in extent; and unless in the
opinion of the arbitrator such diminution or
deterioration is the direct and will be the permanent
result of the completed works.

No compensation shall be made for the taking or
diverting of any water which the Commission or the
Corporation is empowered by or under this Act to take
or divert, either permanently or temporarily, from any
river, creek, stream or water-course, lake, lagoon,
swamp or marsh.

There shall be considered, in reduction of all claims
for compensation for injury, whether (by reason of the
execution of any works by the Commission or the
Corporation against which any claim is made) any
and, if so, what enhancement in value of any property
of the claimant wherever situate has been directly or
indirectly caused, and whether any and, if so, what
immediate or proximate benefit has been gained by or
become available to such claimant by reason of the
construction or use of such works or of any other
works by the Commission or the Corporation under
this Act or the Water Agencies (Powers) Act 1984; and
a deduction shall be made accordingly from the
amount which but for this provision would have been
paid or payable as compensation.
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The measure of damages shall in all cases be the
direct pecuniary injury to the claimant by the loss of
something of substantial benefit accrued or accruing,
and shall not include remote, indirect, or speculative
damages.

In any case where the injury complained of may
appear to be of a permanent or continuing character
or likely to be repeated, a sum may be awarded which
the Court may declare to be a compensation for all
injury, loss, or damage sustained in respect of the
matter complained of to the date of the making of the
award, and also for all future injury, loss, or damage
in respect of the same matter; and after such award
no further compensation shall be made in respect of
any such future injury, loss, or damage.

[Section 38 amended by No. 94 of 1972 (as amended)
5.4 (1); No. 25 of 1985 $.300; No. 73 of 1995 s5.124 and

140.]
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PART VI — THE SUPPLY OF WATER AND
WATER CHARGES

[Heading amended by No. 25 of 1985 5.301; No. 24 of
1987 s.141]

Appropriation of water for irrigation

39. After providing for the requirements of riparian rights as
defined in Part IIl, the remainder of the available water supply
may, subject to that Part, be appropriated by the Corporation for
irrigation.

[Section 39 amended by No. 25 of 1985 5.302; No. 73 of
1985 s5.125 and 139.]

Unlawful taking of water an offence
39A. If any person shall take water from any irrigation works,
in any quantity or in any manner or by any means not
authorized or not permitted by this Act or to which he is not
entitled he shall be guilty of an offence.
Penalty $1 000 or imprisonment for 12 months.
[Section 39A inserted by No. 3 of 1945 35.3; amended by

No. 113 of 1865 s.8; No. 119 of 1984 5.19; No. 25 of
1985 5.302; No. 73 of 1995 5.126.]

(398, 39C, 39D. Repealed by No. 24 of 1987 s.142.]

Objection to entry in rating records
39E. (1) Any person who is dissatisfied with any entry in the

records kept under section 69A of the Water Agencies (Powers)
Act 1984, and who is liable to a water charge assessed on the
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basis of that enfry, may serve upon the Corporation a written
objection to that entry.

(2) An objection to an entry in the records mentioned in
subsection (1) shall —

(a) be served within 42 days after the issue of the
relevant assessment;

(b} describe the relevant land so as to identify it;
(¢c) identify the entry objected to; and
(d) set out fully and in detail the grounds of objection.

(3) The grounds upon which an objection may be made
include —

(a) that the land is not, according to by-laws made for the
purposes of this Act, land in respect of which
irrigation is provided under this Act;

(b) in the case of any land to which the system of rating
on the area applies, that the area set out in the
records is in excess of the actual area of the land.

(4) The Corporation may, for reasonable cause shown by a
person entitled to make an objection, extend the time for service
of the objection for such period as the Corporation considers
reasonable in the circumstances.

(5) The Corporation shall, with all reasonable despatch,
consider any objection and may either disallow it or allow it,
wholly or in part.

(6) The Corporation shall promptly serve upon the person by
whom the objection was made written notice of the Corporation’s
decision on the objection and a brief statement of the
Corporation’s reasons for that decision.
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(7) If the Corporation decides to allow an objection, wholly or
in part, the Corporation shall advise the person by whom the
objection was made of any consequent amendment of the relevant
entry in the records; and if the Corporation decides to disallow an
objection, wholly or in part, the Corporation shall advise the
person of the time within which and the manner in which an
appeal against the decision may be made.

[Section 39E inserted by No. 25 of 1985 s.304;
amended by No. 110 of 1985 ss. 123 and 126; No. 24 of
1987 5.143; No. 73 of 1995 55.127, 139 and 140.]

Appeal against decision of Corporation on objection

39F. (1) Any person who is dissatisfied with the decision of
the Corporation on an objection by that person may, within
42 days (or such further period as the Corporation shall, for
reasonable cause shown by the person, allow) after service of
notice of the decision of the Corporation, serve on the Corporation
a notice requiring that the Corporation treat the objection as an
appeal against the relevant entry.

(2) Upon receipt of such notice the Corporation shall
promptly refer the objection to a Land Valuation Tribunal under
the Land Valuation Tribunals Act 1978 as an appeal.

[Section 39F inserted by No. 25 of 1985 s5.304;
emended by No. 110 of 1985 s.127; No. 24 of 1987
s.144; No. 73 of 1995 5.139.]

Appeal against refusal to extend time for objection on
appeal

39G. (1) A person who is dissatisfied with a decision of the
Corporation to refuse to extend the time for service of an
objection or for service of a notice requiring the Corporation to
treat an objection as an appeal may serve on the Corporation a
notice requiring the Corporation to refer such decision to a Land
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Valuation Tribunal under the Land Valuation Tribunals Act 1978
as an appeal.

(2) TUpon receipt of such notice the Corporation shall
promptly refer the decision to such a Tribunal as an appeal.

[Section 39G inserted by No. 25 of 1985 s.304;
amended by No. 110 of 1985 s.123; No. 24 of 1987
s.145; No. 73 of 1995 5.139.]

Objection or appeal not to affect liability to pay rates

39H. The making of an objection or an appeal shall not affect
the liability of a person to pay the charges concerned pending
determination of the objection or the appeal.

[Section 39H inserted by No. 25 of 1985 5.304; No. 24
of 1987 5.146.]

Corporation to amend records and assessment consequent
on objections

391. (1) The Corporation shall make any amendment of an
entry in the records which shall be necessary in consequence of

the allowance, wholly or in part, of an objection or an appeal
under this Act.

(2) The Corporation shall issue a notice of an amended
assessment of a water charge when, in consequence of the
allowance, wholly or in part, of an objection or appeal under this
Act, amendment of an assessment is necessary.

[Section 391 inserted by No. 25 of 1985 5.304; amended
by No. 110 of 1985 5.123; No. 24 of 1987 s5.147; No. 73
of 1995 5.139.]

(40, 40A, 40B. Repealed by No. 24 of 1987 s.148.]
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Provisions concerning rates and charges s

40C. Part VII of the Country Areas Water Supply Act 1947
applies, with such modifications as are necessary, to water

charges and to any other charges made for the purposes of this
Act.

[Section 40C inserted by No. 24 of 1987 5.149.)

Supply of water for irrigation

41. (1) The Corporation may from time to time determine the
periods during which a person who is entitled to be supplied by
the Corporation with water for irrigation shall, as far as
practicable, and subject to this Act, be supplied with water for
irrigation and the quantities of water with which he is entitled to
be supplied for irrigation during those periods.

(2) Notice of a determination of the Corporation under
subsection (1) shall be published in a newspaper circulating in
the irrigation district to which the determination relates.

(8) The by-laws may prescribe conditions to which the
supply of water for irrigation, as mentioned in subsection (1),
shall be subject.

[Section 41 inserted by No. 110 of 1985 5.130; amended
by No. 24 of 1987 2.150; No. 73 of 1995 5.139.]

Persons entitled to water for irrigation

42. (1) BSubject to this Act the owners or occupiers of land in
respect of which an irrigation charge has been made for a period
and that is in the Irrigation District shall, in that period, alone
be entitled to the supply of water for irrigation purposes:

Provided that the Corporation may, in ifs discretion, supply
water for such purposes within or beyond the boundaries of an
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irrigation district, to other persons, upon such terms, at such
charges, and with such guarantees and securities for payment,
and generally upon such conditions, as the Corporation thinks
proper and that subject to the provisions of this Act and the
by-laws and payment of the prescribed charges, the Corporation
may, in its discretion, supply to a person who is entitled fo be
supplied with water for the purposes of irrigation, water in
excess of that to which he is entitled.

(2) The Corporation may, in its discretion, supply water for
domestic purposes, or for the watering of stock, or for any other
purpose approved by the Governor, on such terms and conditions
as may be prescribed.

[Section 42 amended by No. 18 of 1951 s.5; No. 119 of
1984 5.13; No. 25 of 1985 $5.303 and 308; No. 24 of
1987 s.151; No. 73 of 1995 5.139.]

[42AA, 42AB. Repealed by No. 24 of 1987 s.152.]

Installation of measuring instruments

42A. (1) The Corporation may cause a measuring instrument
to be installed on any land to which it supplies water pursuant to
the provisions of this Act.

(2) Where a measuring instrument is so installed the owner
or occupier of the land shall not, without the Corporation’s
consent, receive water on to the land unless it is measured by the
measuring instrument except when, in the opinion of the
Corporation, the measuring instrument is not functioning
properly in which case the owner or occupier of the land shall not
receive water on to the land otherwise than as prescribed.

[Section 42A inserted by No. 18 of 1951 s.6; amended
by No. 25 of 1985 s$5.303 and 309; No. 73 of 1995
58.127 and 139.]

[42B. Repealed by No. 24 of 1987 5.152]
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Where supply of water insufficient, Corporation to supply
proportionally

43, If at any time the supply of water at the disposal of the
Corporation is insufficient, in the opinion of the Corporation, to
afford to all consumers the supplies which they are respectively
entitled to receive, the Corporation may deliver to such
consumers such amount of water as is then at the disposal of the
Corporation in quantities proportional to the quantities which
such consumers would, if sufficient water had been available,
have respectively been entitled to receive.

[Section 43 amended by No. 25 of 1985 5.303; No. 73 of
1995 5.139.]

Governor may regulate order of supply in cases of
deficiency

44. In the event of the water available to the Corporation for
supply falling short of the quantity necessary to supply water in
sufficient quantity to be of practical service to all consumers the
Governor may, whenever and as often as he is satisfied of the
actual or approaching insufficiency of such supply, from time to
time make, alter, and repeal Orders in Council regulating the
order of priority in which and the quantities with which the
various consumers shall be entitled to be supplied.

[Section 44 amended by No. 25 of 1985 5.303; No. 73 of
1995 s.139.]

{45. Repealed by No. 73 of 1995 5.128.]

[PART VIII (Sections 46, 47, 48, 49, 50, 51, 52, 53). Repealed
by No. 25 of 1985 5.312.]

[PART IX (Sections 54, 55, 56, 57, 58). Repealed by
No. 25 of 1985 5.313.]
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PART X — BY-LAWS

By-laws

59. (1) Without prejudice to the generality of that power, the
power conferred by section 34 of the Water Agencies (Powers)
Act 1984 to make by-laws may be exercised for the purposes of
this Act with respect to the following matters, that is to say: —

[(1), (2), (3) and (4) paragraphs deleted]
[(5) paragraph deleted]

[(6) paragraph deleted]

[(6a), (7), (7a) and (7b) paragraphs deleted]

(8) Specifying the purposes for which, and the persons or
classes of persons to whom, water may be supplied
under agreement, and the general and special terms
and conditions upon which water shall be so supplied.

[(9) paragraph deleted]

(10) The control in the public interest of the flow of
artesian bores.

((11)paragraph deleted]

[(12) paragraph deleted]
[(2) and (3) subsections repealed)

[Section 59 amended by No. 18 of 1951 s.7; No. 98 of
1978 5.36; No. 119 of 1984 s.15; No. 25 of 1985 s.314;
No. 110 of 1985 5.133; No. 24 of 1987 s.153; No. 73 of
1995 5.140.]

[60. Repealed by No. 25 of 1985 5.315.]

[61. Repealed by No. 18 of 1951 s.8.]
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PART XI — GENERAL PROVISIONS

[62. Repealed by No. 73 of 1995 5.129.]

Corporation may undertake work to render land fit for
irrigation

63. The Corporation may, at the request of the owner or
occupier of any land within a district, undertake and carry out
any work upon such land that may be necessary to render the
land or any portion thereof fit for irrigation, upon the repayment
by such owner or occupier to the Corporation of the moneys
expended with interest being secured to the satisfaction of the
Corporation.

[Section 63 amended by No. 25 of 1985 5.318; No. 73 of
1995 5.139.]

Water supply to railways

64. Nothing in this Act shall take away or prejudicially affect
any rights in water lawfully acquired or enjoyed before or after
the commencement of this Act for the purposes of supplying
water to or in connection with any railway constructed under the
authority of a special Act; and, subject only to riparian rights
under this Act, water may be lawfully taken for such purposes.

[65. Repealed by No. 25 of 1985 5.319.]

Service of notices and demands

66. (1) Any notice or demand required by this Act to be given
fo or made upon any person may be served —

(a) by delivering the same to such person;
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(b) Dby leaving the same at his usual or last known place
of abode;

(¢} by forwarding the same by post in a prepaid letter
addressed to such person at his usual or last known
place of abode.

(2) A notice or demand forwarded by post shall be deemed to
have been given or made, and to have been received at the time
when, by ordinary course of post, the letter would be delivered.

(3) When a notice of demand under this Act is required to be
given or made to any owner or occupier whose name or address is
unknown to the Commission or the Corporation, as the case
requires, it shall not be necessary to name such owner or
occupier, and such notice or demand may be served by placing it
on some conspicuous part of the land of such owner or occupier,
and by publishing it 3 times, at intervals of not less than a week
between any 2 publications in a newspaper usually circulating in
the district.

(4) A notice or demand may be served on a corporation, or
incorporated company, or the members of a partnership, by being
delivered, left, or posted in a prepaid letter; the notice or demand
being addressed in each case to the corporation, company, or
partnership at the registered office or principal place of business
thereof in the State.

[Section 66 amended by No. 119 of 1984 5.17; No. 25 of
1985 $5.316 and 320; No. 73 of 1995 5.130.]

Notices binding on persons claiming under owmer or
occupier

67. Al notices and demands duly given to or made upon any
owner or occupier shall be binding upon all persons claiming by,
from, or under such owner or occupier.

(68. Repealed by No. 25 of 1985 5.321.]
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Saving of civil remedy

69. The institution of any proceedings, or the conviction of any
person for any offence against this Act, shall not affect any
remedy which the Commission, the Corporation or any person
aggrieved may be entitled to in any civil proceedings.

[Section 69 amended by No. 25 of 1985 5.316; No. 73 of
1995 5.131.]

Obstructing authorized persons in performance of duty

70. Every person who obstructs the Commission, the
Corporation, any officer of the Commission or the Corporation or
any person authorized by the Commission or the Corporation in
the performance of any act or thing which the Commission, the
Corporation, that officer or that person is authorized or required
to do in the execution of this Act or any by-law made for the
purposes of this Act, shall be liable fo a penalty not
exceeding $1 000.

[Section 70 amended by No. 113 of 1965 s.8; No. 98 of
1978 5.37; No. 119 of 1984 5.19; No. 25 of 1985 5.322;
No. 73 of 1995 5.132.]

Penalty for refusing to give up possession of works

71. Any person having charge of any works vested in or under
the control of the Commission or the Corporation, who refuses, on
lawful demand, to give up peaceable and quiet possession of the
same to any person entitled fo possession under the provisions of
this Act, shall be guilty of an offence and shall be liable to a
penalty not exceeding $2 000 and to be imprisoned for any period
not exceeding 6 months.

[Section 71 amended by No. 113 of 1965 s.8; No. 119 of
1984 5.19; No. 25 of 1985 5.316; No. 73 of 1995 s5.133.]
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General penalty

72. Any person committing an offence against this Act shall, if
no other penalty is imposed, be liable to a penalty not exceeding
$2 000.

[Section 72 amended by No. 113 of 1965 5.8; No. 119 of
1984 5.19.]

Offender may be arrested

73. Any officer of the Commission or the Corporation may,
without warrant, arrest any person found committing an offence
against this Act or any by-law made for the purposes of this Act,
if the offender refuses to give his name and address.

[Section 73 amended by No. 25 of 1985 $5.316 and 328;
No. 73 of 1995 5.134.]

Recovery of penalties and forfeitures

74. All penalties and forfeitures incurred under this Act or any
by-law made for the purposes of this Act may be recovered
summarily before any 2 or more Justices of the Peace in the
manner provided by the Justices Act 1902.

[Section 74 amended by No. 25 of 1985 5.324.]

Any officer of the Commission or the Corporation may
represent the Commission or the Corporation

75. In any proceedings in any Local Court or Court of Petty
Sessions, or before any justice, any officer of the Commission or
the Corporation may represent the Commission or the
Corporation respectively in all respects as if he were the party
concerned.

[Section 75 amended by No. 25 of 1985 ss.316 and 325;
No. 73 of 1995 s.135.]

[76, 77, 78. Repealed by No. 25 of 1985 5.326.]
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Proof of ownership or occupancy

79. In any legal proceedings under the Water Agencies (Powers)
Act 1984 or this Act, in addition fo any other method of proof
available, —

(1

(2)

Evidence that the person proceeded against has been
charged as owner or occupier of any land; or

Evidence by the certificate, in writing, of —

(a)

(b)

(c)

the Registrar of Deeds or his deputy, that any
person appears from any memorial of
registration of any deed, conveyance or other
instrument to be the owner of any land;

The Registrar of Titles, or any assistant or
deputy registrar, that any person’s name appears
in any register book kept under the Transfer of
Land Act 1893, or the Transfer of Land Act
Amendment Act 1909, as proprietor of any land;
or

The Permanent Head of the Department of Land
Administration® or the Permanent Head of the
Department of Mines', that any person is
registered in the Department of Land
Administration® or of Mines as the occupier or

lessee of any land —

shall, until the contrary is proved, be evidence that such person
is the owner or occupier, as the case may be, of such land.

[Section 79 amended by No. 25 of 1985 s.327; No. 24 of
1987 5.155; No. 73 of 1995 5.140.]
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Proof of works

T9A. A certificate under the hand of the chief executive officer
of the Commission or the Corporation, as the case requires, that
any specified dam, drain, channel, pipe or other work is included
as portion thereof, in any works within the meaning of this Act
(whether such works were constructed prior or subsequent to the
commencement of this section) shall, for all purposes and in all
courts be gufficient evidence of the fact as stated in such
certificate.

[Section 79A inserted by No. 3 of 1945 s.4; amended by
No. 25 of 1985 5.328; No. 73 of 1995 s.136.]

[80. Repealed by No. 73 of 1995 s.137.]
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1.

NOTES

This reprint is a compilation as at 2 April 1996 of the Rights in Water and

Irrigation Act 1914 and includes the amendments effected by the other Acts
referred to in the following Table® &,

Tahle of Acts

Act Number Assent Commencement  Miscellaneous
and Year

Rights in Water 19 of 1914 22 September 22 September
and Irrigation 1914 1914
Act 1914
Ministers’ Titles 8 of 1925 24 September 24 September
Act 1925 1925 1925
Limitation Act 35 of 1935 7 January Section 48A; The Second
1935, 1936 1 March 1955 Schedule was
section 48A (see section 2 added by the
{Second of Act No. 73 of  Limitation Act
Schedule) 1954 and Gazette Amendment

Rights in Water
and Irrigation

Act Amendment
Act 1939

Rights in Water
and Irrigation
Act Amendment
Act 1941

Rights in Walter
and Irrigation
Act Amendment
Act 1945

16 of 1939 22 November
1939

32 of 1941 18 December
1941

3 of 1945 18 October
1945
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Act Number Assent Commencement  Miscellaneous
and Year

Rights in Water 9 of 1949 14 September 14 September

and Irrigation 1949 1949

Act Amendment

Act 1949

Rights in Water 18 of 1951 26 November 26 November

and Irrigation 1951 1951

Act Amendment

Act 1951

Rights in Water 70 of 1962 30 November 1 March 1963

and Irrigation 1962 (see Gazette

Act Amendment 1 March 1963

Act 1962 p.748)

Rights in Water 31 of 1964 4 November 4 November 1964

and Irrigation 1964

Act Amendment

Act 1964

Decimal 113 of 21 December  Sections 4 to 9:

Currency 1965 1965 14 February 1966

Act 1965 (see section 2 (2));
balance:
21 December 1965

Rights in Water 46 of 1971 10 December 10 December 1971

and Irrigation 1871

Act Amendment

Act 1971

Metric 94 of 1972 4 December The relevant The Second

Conversion 1972 amendments as Schedule was

Act 1972 set out in the inserted by
Second Schedule, the Metric
took effect on Conversion
1 May 1974 Act
(see section 4 (2) Amendment
and Gazette Act 1973 (Act
26 April 1974 No. 18 of
p.1393) 1973)
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Act Number Assent
and Year

Commencement Miscellaneous

Rights in Water 48 of 1974 26 November
and Irrigation 1974

Act Amendment

Act 1974

Acts Amendment 76 of 1978 20 October
and Repeal 1978
(Valuation of

Land) Act 1978,

Part XII

Rights in Water 98 of 1978 17 November
and Irrigation 1978

Act Amendment

Act 1978°

Acts Amendment 63 of 1981 13 October
(Statutory 1981
Designations)

and Validation

Act 1981,

section 4

Rights in Water 119 of 27 December
and Irrigation 1984 1984
Amendment

Act 1984

o9

18 February 1977 As amended

(see Gazelie by the Rights

18 February 1977 in Water and

p.468) Irrigation Act
Amendment
Act 1976 (Act
No. 100 of
1976)

1 July 1979

(see section 2
and Gazette
11 May 1979
p.1211)

Sections 1, 2, 8, 9, Amended by
14, 36 and 37: the Righis in
19 January 1979 Water and
(see Guazetle Irrigation
19 January 1999 Amendment
p-114) Act 1984
(Act No. 119
of 1984)
sections 20, 21
and 22

13 October 1981  Section 5
validation

15 February 1985
(see Gazette

15 February 1985
p.574)
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Act Number Assent Commencement  Miscellaneous
and Year
Acts Amendment 25 of 1985 6 May 1985 1 July 1985
and Repeal (see Gazette
(Water 7 June 1985
Authorities) p-1931)
Act 1985,
Part TX
Commercial 109 of 7 January 1 April 1986
Arbitration 1985 1986 (see Gazette
Act 1985, 28 February 1986
section 3 p.605)
Acts Amendment 110 of 17 December  Sections 119, 120,
{Water 1985 1985 121, 122, 123,
Authorities) Act 124, 125, 126,
1985, 127, 128, 129,
Part VIII 131, 132, 133
(other than
paragraph (a)),
and 134:
14 March 1986;
balance: 1 July
1986 (see Gazeite
14 March 1986
p.726)
Acts Amendment 777 of 1986 4 December 20 February 1987
and Repeal 1986 (see Gazette
(Environmental 20 February 1987
Protection) p-440)
Act 1986,
Part V1
Acts Amendment 24 of 1987 25 June 1987 14 July 1987 (see Section 167
(Water Authority Gazeite 14 July savings and
Rates and 1987 p.2647) transitional
Charges)
Act 1987
Part VI
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Act Number Assent Commencement  Miscellaneous
and Year

Financial 6 of 1993 27 August Deemed operative
Administration 1993 1 July 1993
Legislation (see section 2 (1))
Amendment
Act 1993,
section 11
Water Agencies 73 of 1995 27 December 1 January 1996
Restructure 1885 (see section 2
(Transitional and Gazette
and 29 December 1995
Consequential p.6291)
Provisions)
Act 1995,
Part 8

NB. The Rights in Water and Irrigation Act 1914 is affected by the Soil and
Land Conservation Act 1945 (Act No. 15 of 1945) section 3, and the
Water Agencies (Powers) Act 1984 (Act No. 8 of 1984) section 5.

2 As at 2 April 1996 -

sections 3 and 15 to 35 of the Rights in Water and Irrigation Act
Amendment Act 1978 (Act No. 98 of 1978); and

Part 70 of the Sentencing (Consequential Provisions) Act 1995 (Act
No. 78 of 1995),

were not in operation.

8 Title changed pursuant to section 7 (3) (h) of the Reprinis Act 1984.

Now known as the Department of Minerals and Energy (sce Alteration of

Statutory Designations Order (No. 2) 1992 in Gazeite 30 June 1992

p.2924).
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Marginal notes in the Rights in Water and Irrigation Act 1914 referring
to earlier Western Anustralian legislation and to legislatien of other
jurisdictions have been omitted from this reprint.
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