Western Australia.

ADMINISTRATION ACT, 1903-1956.

ANALYSIS,
Section. Section,
PART I—PRELIMINARY. 21. Execuior or a?minis%trator to
1. Short title, e encement, represent real estate.
O s e ommencement 22, [Repealed by No. 26 of 1941,
2. Repeal 5 3 (.
' g 23. (1) All creditors to stand in

3. Interpretation. equal deeree. st

(2) Except secured creditors.
PART I —PROBATE AND : - ;
ADMINISTRATION. (3) ggltfciesc.!ealmg with life

4, Jurisdiction of Court as here- 24 Administration in case of in-
tofore. testacy.

5. Duties of Master. 25. Persons entitled to adminis-

6. Power to grant probate and tration.
administration, 26. (1) Bond fo be executed.

7. Probate may be granted to one (2) No bond required from
or niore executors. Fublic Trustee.

8. Upon grant of probate or ad- (3) Incorporated company.
ministration real and per- 27. Penalty of hond.
sonal estate to vest in 28. Sureties to bond may be dis~
executor or administrator. pensed with in certain cases.

9. Real estate to vest subject to 29. Court may revoke adminis-
trusts. tration or order new or

10. (1) Real and personal estate additional bond.

to be assets. 30. I condition of bond broken,

(2) No right of retaziner. pond may be assighed.

(3) Power to sell or lease real 31. Court may grant relief if
estate, estate being wasted or in

11, Subject as aforesaid real estate danger. . .
io vest according to will. 32, In case of renunciation or fail-

12. Executor to have same rights ure to take probate, right of
and duties as to real estate executor gone,
as heretofore as to personal 33, Where infant is executor, efe.
estate. 34, Where person entitled to pro-

13. (1) Real and personal estate bate or administration is out

in case of intestacy. of the jurisdiction.

(2) No executor entitled as 35. Court may appoint a manager
such fo undisposed of and receiver pending litiza-
residue. tion.

(3) Except where no person 36. Administration with the will
otherwise enfitled. annexed,

14. Interests of hushands and 37, Probate or administration if
wives in estates of the other executor, etc., ahsent or
of them. neglects to obtain probate,

15. Next of kin of intestate with- ete.
out issue to include mother. 38. Speclal letters of administra-

15A. Distribution of net income. gion if executor or adminls-

16. Courtesy and dower abolished. 39 Otlatf’ltn? Wltil’mn JUIIStIc‘tIO;l.

17. Court may deal with interest ’ gdniien;lslt?ato{;' spi}é?g?a?ilminf

18 cgfléﬂfaﬁts n ;:::”1:?111 Tasis.t istration may be revoked.

. ions on which real estate A . 1§
may be leased or mortgaged. 40. b;ggtmff ecutor lable to

19, Court may direct partition of 41, Revocation pending litigation
real estate. not to abate proceedings.

20. Personal representative may 42, Devisee or legatee may apply

relinguish trust.
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to Court in certain cases.
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ANALYSIS—continued.
Section. Section.
43. Inventory and accounts. 67. If statement not filed or Com-
44, If accounts not filed, Master o missioner dissatisfied there-
give notice, etc. with, Commissioner may
45, Court may settle all questions assess duty.
arising in administration. 68. Further power of Commis-
46. Payments made hefore revoca- sioner as to filing statements.
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withstanding defect. 69A. Power to remit or postpone
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certain notice. cases.
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0;1g1§m;1.1ay appoint district until duty paid.
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56. Information to be furnished by 74. Gifts inter vivos.
Master or agent. 75, Joint transfers, investments,
57. Applications to be trahsmitted etc.
by agent to Master. 76. Joint investments, efe.
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59, Applications for probate, ete. ie . 3
o ; i ment, the life interest being
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60. Master may refer to Court. of the six last preceding sec-
PART TII—FOREIGN PROBATES tions.
AND ADMINISTRATION, 80, Reimbursement of duiy paid
61. Foreign probates, etc., may be by executor or administrator
sealed. in rgs?pect‘ g_f non}testamerg—
62, Duties to be paid. ary disposiilons o prop-er ‘
P 81. Non-testamentary dispositions

[Part IV —Curetor of Intesiate
Estates, Repealed.]

PART IV.—CAVEATS.

63. Caveat.
64. Court may remove caveat.

PART V—DUTIES ON DECEASED
PERSONS’ ESTATES AND
SUCCESSION DUTIES.

(1) Imterprefation.
65, Interpretation.
(2) Ascertainment of Duty on
Estutes of Deceased Persons.

66. Execufor or administrator to
file statement.

82,
83.
84,
85,
86.

81,
8.

8o,

with intent to evade duty.

(3} Settlements.

Interpretation of “Setilement.”
Settlements to be registered.

Statement to be filed.

Duty.

Assessment of duty when
settlement not duly regis-
tered,

Application of scction V8.
Settlement not admissible in
evidence unless registered.

Recovery of duty.
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ANALVSIS—continued.

Section,
{4) QOther Non-festamentary
Dispositions of Property.

90. Other non-testamentary dis-
positions.

(5} Property on which Duty iz
payable under Non-testameniary
Dispositions.

81. Property on which duty is
payable under non-testa-
mentary disposition.

(6) Sales for Non-payment of Duty.

92, Properiy may be ordered fo be

sold for non-payment of
duty.

93. Purchaser not pound to in-
guire.

84, When land sold under ovder,
Court may make vesting
order.

(7) Adjustment of Duly.

95, Duty to be deducted from
heneficial interests.

96. Executor, administrator, or
trustee may adjust duties.

97. Power of Court fo make order
when duties not adjusted.

98. When Ilimited interest taken
duty thereon payable out of
COTpPUs.

99, Allowance for stamp duty paid.

100. Reduction of duty on beneficial
interests passing to certain
relatives,

100A. Conditions for reduction of
duty on passing of bhenefieial
interests to certain relatives.

100B. Reduction of duty on passing
of beneficial inferest to cer-
tain relatives where death of
deceased oceurs after
amending Act of 1956.

101. Reduction of dufy in certain
special cases.

(8) Miscelluneous Provisions.

102. Power fo state case for opinion
of the Court.

103. Valuations.

104, ‘Where too little duty assessed.
105. Where too much duty paid.
106. Appeal from Commissioner.
107. Procedure on appeal.

108. Interest on duty.

Section.

109. Duty a debt to the Crown.

110. Valuation of partnership in-
terests.

111. Non-domiciled persons with
partnership interests in
Western Ausfralia.

112, Valuation of shares in pro-
prietary cempanies.

113. Valuation of shares in public
companies.

114. Duty on shares in foreign
company on death of share-
helders. Parficulars of shares
to be furnished by company.

115. OQutstanding options not to he
taken into aceount in valu-
ing property.

116. Valuation of shares in unad-
ministered estates and trust
estates.

117. Duty on life policies forming
part of a deceased person’s
estate.

118. Valuation of interest of tenant
in common.

119. Holding of assefs by cus-
todians, etc., pending pay-
ment of or security for duty.

120. Returns to be furnished by life
assurance companies.

121, Duty to be paid before regis-
tration of security.

122, Property not to be disposed of
until duty paid.

123. Power to compromise duties.

124, Ascertainment of duly where
property given to an uncer-
tain person or in uncerfain
event,

125, Inspection of documents.

126. Obstructing officers.

127. Power to use faxation re-
turns for verification pur-
POses.

128. (1) Inspection of statements.

(2} Certified copies,

129, If any person makes default in
delivering statement, ete.,
Court may order same to be
done.

130. Penalty for making a false

statement or fraudulent al-
terafion in a statement.
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ANALYSIS-—continued.

Section.

131, Penalty for failing or omitiing
to file statements or ac-
counts.

132, Commissioner fto keen books
and give receipés for duty.

133. Evidence of assessments.

134, Legacies to certain public
bodies exempt from duty.

135. Protection of bone fide pur-
chasers.

136, Exempiion of duty payable on
a further occasion in the
case of certain beneficiaries.

137. Regulations.

PART VI—MISCELLANECUS.

138, Affidavits may be sworn heifore
a Justice of the Peace under
certain eircumstances.

Deposits not exceeding fifty
pounds in any bank may be
paid to widow or next of kin
without probate or ad-
ministration.

Records of grants, ete.

Absent executor may appoint
an attorney.

139.

140.
141.

Section.

142,

(1) Payment of balance of
estate to Curator or Public
Trustee of State or Colony
where deceased was domi-
ciled.

Public Trustee may receive
any part of estate from
outside the State.

Remuneration of executor or
adminpistrator.

Rate of interest payable on
legacies.

Rules of Court.

Regulations.

Pines and penalties, how re-
covered.

On non-payment of penalties,
ete., Justices may imprison.

Printing amendments.
First Schedule:

Acts repealed.
Second Schedule:

Relatives who may claim re-
duetion of percentage of
rates of duty under section
100.

Third Schedule:
Rules of Court and Forms.
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WESTERN AUSTRALIA.

ADMINISTRATION,

No. 13 of 1903.

[As amended by Acts—

No. 29 of 1909, assenied to 20/11/09; No. 9 of 1918, assented
to 15/4/18 (a); No. 13 of 1921, assented to 15/11/21; No. 29
of 1923, assented to 7/12/22; No. 28 of 1934, assented to
28/12/34 (b); No. 24 of 1939, assented fo 22/11/39; No. 26
of 1941, assented to 8/12/41 (¢); No. 52 of 1941, assented
to 15/1/42; No. 55 of 1941, assented to 15/1/42; No. 21 of
1942, assented to 9/12/42; No. 39 of 1945, assented to
30/1/46; No. 8 of 1949, assented to 14/9/49; No. 55 of 1850,
assented to 18/12/50; No. 62 of 1953, assented to 9/1/54;
No. 81 of 1953, assented to 18/1/54; No. 30 of 1954, assented
to 8/11/54; Mo, 62 of 1955, assented to 19/12/55; No. 81 of
1956, assented to 17/1/57 (A

and reprinted pursuant to the Amendments Incorporation Act,
1938.]1 (e).

AN ACT to consolidate and amend the law relating
to Probate and Administration and the Duties
on the Estates of Deceased Persons and for
other purposes.

[Assented to 31st December, 19035.]

BE it enacted by the King’s Most Excellent

Majesty, by and with the advice and consent of
the Legislative Council and Legislative Assembly of
Western Australia, in this present Parliament
assembled, and by the authority of the same, as
follows:—

PART I-—PRELIMINARY.

1. This Act may be cited as the Administration
Act, 1903-1956, and shall be construed as one with
the Supreme Court Act, 1861, and all amendments

(a) Came Into operation on 1/7/18: See Gazeite 7/6/18, p. 813
() Came Into operation on 1/1/35: See Gazette 28/12/34, p. 1983,
(c) Came into operation on 1/7/42: See Gazette 26/6/42, p. 689.
(d) Came into operation on 3/2/57: See Geazedte 1/2/57, p. 161.
{e) NOTE—In thils reprint—

(1) references in the marginal- and foot- notes to

(1) the “1834 reprint’ are references to the reprint of the Adminis-
tratlon Act, 1903-1934 printed in accordance with the pro-
vigions of & 77 of Act No. 28 of 1934;

(i) the *1943 reprint” are references to the reprint of the
Administration Act, 1903-1941, contained In Vol. 2 of the
Reprinted Acts of the Parliament of W.A. (1943);

{2) the numbering of Parts, sections, etc., as contalned in the 1943
reprint is retained.

(3) the Ruies contalned in the Third Schedule incorporate the amendments
thereto published in Geazetfe No. 20 dated 30th April, 1937; No. 53 dated
%gth ?gcggher, 1948; No, 32 dated 15th April, 1955 and No. 40 dated 1lth

BY, .

1 Bee now Supreme Court Act, 1935-1957,

Short title,
commence-
ment, and
divisions.
No. 13 of
1903,s.1;
No. 81 of
1956, 5.1 (3).
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Repeal.
No, 13 of
1903, 8. 2.

Interpreta-
tion.

No. 13 of
1903, 8. 3.
Amended
by No. 62 of
1955, 8.2
Adminlstra-
tion,

Adminis-
trator,

Court.

Administration.

thereof, and shall come into force on the first

?ay of January, one thousand nine hundred and
our.

It is divided into Parts as follows:—
PART IL—PRELIMINARY, ss. 1-3.

PART IL—PROBATE AND ADMINISTRATION,
ss. 4-60.

PART III.--FOREIGN PROBATES AND ADMINIS-
TRATION, ss. 61-62.

[Part IV. as enacted by No. 13 of 1903 repealed by
No. § of 1918.]

PART IV.—CAVEATS, ss, 63-64.

PART V.—DUTIES ON DECEASED PERSONS
ESTATES AND SUCCESSION DUTIES, ss. 65-
137.

PART VI—MISCELLANEOUS, ss. 138-148.

2. The Acts mentioned in the First Schedule are,
to the extent therein expressed, hereby repealed.

3. In this Act, unless the contrary appears,—

“Administration” includes letters of administra-
tion of the estate and effects of deceased
persons, whether with or without the will
annexed, and whether granfed for general,
special, or limited purposes; and also
exemplification of letters of administration
with or without the will annexed and such
other evidence of letiers of administration
purporting to be under the seal of a Court
of competent jurisdiction as in the opinion
of the Court is suflicient.

“Administrator” includes the Public Trustee
and any other person to whom administra-
tion, as hereinafter defined, is granted.

“Court” means the Supreme Court or any Judge
thereof.



Administration.
“Master” includes Deputy Master. Master.

“Personal estate” extends to leasehold estates Eersonel
and other chattels real, and also to all other
property whatsoever which, prior to the
coming into operation of the Real Estates
Administration Act, by law devolved upon
the executor or administrator, and to any

share or interest therein.

“Prescribed” means prescribed by this Act or Prescribed
the rules or regulations thereunder.

“Probate” includes “exemplification of probate,” Frovate.
and such other formal evidence of probate
purporting to be under the seal of a Court
of competent jurisdiction, as in the opinion
of the Court is sufficient.

“Public Trustee” means the Public Trustee Eublc

Trustee,

under the Public Trustee Act, 1941-1953.  jo.620of
“Real estate” extends to messuages, lands, rentg Fes! Esiate.

and hereditaments of freehold or any other

tenure, and whether corporeal, incorporeal,

or personal, and to any undivided share

thereof, and to any estate, right, or interest

(other than a chattel interest) therein.

“Will” extends to a testament, and to a codicil, ¥

and to an appointment by will or by writing
in the nature of a will in exercise of a power,
and also to a disposition by will and testa-
ment, or devise of the custody and tuition
of any child by virtue of the Imperial Act
Twelfth Charles the Second, Chapter
twenty-four, and to any other testamentary
disposition.

PART II.—PROEBATE AND ADMINISTRATION.

4. The jurisdiction and authority heretofor Juwisdction

of Court as

vested in or exercised by the Court in respect of the heretofore
estates of deceased persons shall continue to be 50 1965,s. 1.

vested and exercised.
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Duties of
Mester,

No. 13 of
1903, . 5.

Power to
grant pro-
hate and
administira-
tion.

No. 13 of
1903, s. 6.

Probate may
be granted
tc one or
more
executors.
No. 13 of
1903,s 7.

Upon grant
of probate
or adminis-
tration real
and personal
estate to
vest

Mo 13 of
1903, s. 8.

in executor
or

adminis-
trator.

Real estate
to vest
subject

1o trusts.
No. 12 of
1903, 5. 9,

Real and
personal
estate to

he assels,
No. 13 of
1903, 5. 10
Amended by
No. 62 of
1955, 5. 3.

Administration.

5. The Master shall, subject to the rules, perform
such duties as heretofore in reference to proceedings
in the ecclesiastical jurisdiction of the Court, and
such other duties, as may be prescribed by the rules.

6. The Court shall have jurisdiction to grant
probate of the will or administration of the estate of
any deceased person leaving property, whether real
or personal, in Western Australia.

7. The Court may grant probate to one or more
of the executors named in any will, reserving leave
to the other, who has not rencuneced, to come in and
apply.

8. Upon the grant of probate or administration,
all real and personal estate which a deceased person
dies seised, possessed of, or entitled to in Western
Australia shall, as from the death of such person,
pass to and become vested in the executor to whom
probate has been granted, or administrator for all
the estate and interest of the deceased therein, in
the manner following, that is to say:—

(a) on testacy or on partial intestacy, in the
executor or administrator with the will
annexed; and

(b) on intestacy, in the administrator.

9. All real estate held by any person in trust shall
vest as aforesaid, subject to the trusts and equities
affecting the same.

10. (1) The real as well as the personal estate of
every deceased person shall be assets in the hands
of the executor to whom probate has been granted,
or administrator, for the payment of all duties and
fees and of the debts of the deceased in the ordinary
course of administration.
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(2) No executor or administrator shall hereafter
have or exercise any right of retainer.

(3) An executor to whom probate has been granted
or administrator may, for the purposes of adminis-
tration, sell or lease such real estate, or mortgage
the same, with or without a power of sale, and assure
the same to a purchaser or mortgagee in as full and
effectual a manner as the deceased could have done
in his lifetime.

11. Subject as aforesaid, the real estate of every
deceased person shall be held by the executor to
whom probate has been granted or the administrator
with the will annexed according to the trusts and
dispositions of such will.

12. The executor to whom probate has been
granted, or administrator, shall have the same rights
and be subject to the same duties with respect to
the real estate of the deceased that executors or
administrators respectively heretofore have had or
been subject to with reference to personal assets.

13. (1) Subject as aforesaid and to the provisions
of the next five succeeding sections, the adminis-
trator on intestacy, or, in case of partial intestacy,
the executor or administrator with the will annexed
shall hold the real and personal estate vesting as
aforesaid, and as to which any person dies intestate
in trust for the persons who would be entitled there-
to under the Statute of Distributions, and as to the
real estate in trust for and as if the same had been
devised to such persons as tenants in common.

(2) No executor, as such, shall be enfitled to take
beneficially any residue not expressly disposed of by
the will of the testator, unless it appear by such will
that he is intended so to take.

(3) Nothing herein contained shall affect or
prejudice any right to which an executor would
have been entitled if this Act had not been passed,

Neoright of
retainer.

Power to
sell or Jease
real estate.

Bubject as
aforesald
real estate
to vess
according
o will,
No. 13 of
1903, s. 11.

Executor to
have same
rights and
duties as to
real estate
as hereto-
fore as to
Personal
estate,

No.13 of
1903, 5,12,

Real and
Lersonal
estate

in case of
intestacy.

Nu. 13 of
1903, 5. 13.

No executor
entitled as
such tc un-
disposed of
resiaue

except
where 1to
nerson
ctherwise
entitled.



Interests of
hushands
and wives
in estates of
the other

of them.

No. 13 of
1903, s, 14,
amended by
No 8of
1949, 5, 3;
No. 62 of
1953, 5. 2.

Subsec. (1A)
added by
No. 62 of

1953, 8.2 (a).

Administration.

in cases where there is not any person who would be
entitled to the testator’s estafte in respect of any
residue not expressly disposed of.

14. (1) A husband or wife shall be entitled, on
the death of the other, as fo the property as to which
he or she dies intestate, to the following shares

only:—

(a)

(b)

(14)

where the net value of the property of the
deceased does not exceed the specified sum
referred to in subsection (4) of this section,
to the whole of such property.

where the net value of such property
exceeds the specified sum, to the specified
sum absolutely, and also to one-half share
of the residue where there is no issue
surviving; and where such issue survives,
the husband or wife shall be entitled to
onte-third share of the residue and such
issue to the remaining two-thirds, the
division among the issue being per stirpes
and not per capita.

Notwithstanding anything contained in

subsection (1) of this section, when after the coming
into operation of the Administration Act Amend-
ment Act, 1953, a person dies leaving—

(2)

(b)

a husband or wife, but no issue, parent,
brother, sister, or issue of a brother or sister,
the husband or wife shall be entitled to the
whole of the property of the other, as to
which he or she dies intestate;

a husband or wife and also one or more of
the following, namely, a parent, a brother,
g sister, or issue of a brother or sister, but
leaves no issue, the husband or wife shall
be entitled, as to the property of the other
as to which he or she dies intestate—

(i) where the net value of the property
of the deceased does not exceed the
sum of five thousand pounds, to the
whole of such property;
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(ii) where the net value of such property
exceeds the sum of five thousand
pounds, to the sum of five thousand
pounds absolutely, and also to one-
half of the residue.

(2) Subject as aforesaid, the property of such
deceased husband or wife shall be divisible amongst
the next of kin.

(3) Any husband or wife so entitled to share in
real property shall accept the value of such share in
lieu of partition, if so desired by all the persons
entitled jointly with him or her.

(4) In this section “the specified sum” means
where the death of the deceased husband or wife
ocCcurs—

(a) before the coming into operation of the
Administration Act Amendment Aect, 1949,
the sum of five hundred pounds;

(b) after the coming into operation of that
Act but before the coming into operation
of the Administration Act Amendment Act,
1953, the sum of one thousand pounds;

(c) after the coming into operation of the
Administration Aet Amendment Act, 1953,

the sum of two thousand five hundred
pounds.

15. Notwithstanding anything contained in this
Act to the contrary, when after the seventh day of
December, one thousand nine hundred and twenty-
two, any person dies intestate leaving—

(a) both a father and mother but no issue, then
if the whole or any part of the estate of
such infestate would now by law be

distributable to the father the same shall
be distributed-—

(i) where the net value of the property
of the deceased so distributable does
not exceed the sum of £1,000 pounds,
equally to and between the father
and mother;

Buosee. {4)
added by

Para. (¢)
added by
Noc 62 of
1953, 8. 2 {c).

Next of kin
of intestate
without
issue to
inctude
mother.

No, 28 of
1622, 8.2
inserted

as s, 15
pursuant to
No.28 of
1934, 8. 77
(3) (b
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(ii) where the net value of such property
exceeds the sum of £1,000, as to the
sum of £1,000 equally to and between
the father and mother, and also in
like proportions as to the residue
then left if there are no brothers or
sisters or children of deceased
brothers or sisters surviving; and
where such brothers or sisters or
deceased brothers’ or sisters’ children
survive, one half of such residue
equally to and between the father
and mother, and the remaining half
equally to and between the brothers
and sisters and children of deceased
brothers and sisters (such children
taking per stirpes and not per
capita); or

(b) a father only or a mother only but no issue,
then the whole or any part of the estate of
such intestate to which the infestate’s
widower or widow (if any) is nof entitled
shall be distributed—

(i) where the net value of such property
does not exceed the sum of £1,000, to
the father or mother, as the case may
be;

(ii) where the net value of such property
exceeds the sum of £1,000 to the
father or mother, as the case may be,
if there are no brothers or sisters or
children of deceased brothers or
sisters surviving; and where such
brothers or sisters or deceased
brothers’ or sisters’ children do
survive, as to £1,000 and one half of
the residue then left to the father or
mother, as the case may be, and the
remaining half of such residue
equally to and between the brothers
and sisters and children of deceased
brothers and sisters (such children
taking per stirpes and not per
capita ).
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15A. For the purposes of sections fourteen and
fifteen of this Act—

(a) the net value of the property of the deceased
means the net value thereof at the time the
property is in fact distributed pursuant to
the provisions of those sections;

(b) the nef amount of any income derived from
the property of the deceased prior fo the
time the property is distributed shall be
distributed in the manner following:.—

(i) as to a sum equal to the amount of
simple interest computed from the
date of the death of the deceased at
the rate of five pounds per centum
per annum on the specified sum, to
the husband or wife of the deceased
absolutely; and

(ii) as to the remainder (if any), to the
persons entitled in distribution to the
net value of the property of the
deceased in the same shares as such
persons are, after payment of the
specified sum, so entitled.

16. No person shall become entitled to or take
any estate by courtesy or right of dower, or any
equivalent estate, after the coming into operation
of this Act, out of real estate as to which any person
dies intestate.

17. (1) Where a person dies leaving infant issue
and the value of the share of the real and personal
property of the deceased person to which an infant
is entitled in distribution does not exceed five
thousand pounds the Court may, on the application
of any such infant, or of any person on his behalf,
authorise the executor or administrator to expend
the whole or any part of the share of such infant
in his maintenance, advancement, or education.

(2) [Deleted by No. 62 of 1955, s. 5.]
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18. (1) No real estate of which administration
has been granted shall be leased for a longer term
than three years, or sold or mortgaged without the
written consent of all persons beneficially interested,
or the order of the Court, except where the lease,
sale or mortgage is for any of the purposes referred
to in subsection (3) of section fen or subsection (2)
of section ninety-six of this Act,

(2) Notwithstanding the provisions of subsection
(1) of this section any real estate of which adminis-
tration has been granted,

(a) the value of which is finally assessed by the
Commissioner of Stamps for the purpose of
Part V of this Act at not more than five
hundred pounds; or

(b) which real estate forms part of an estate
the gross value of which when finally so
assessed for the purpose is less than two
thousand pounds,

may be leased for a longer term than three years or
sold or mortgaged without the written consent of all
persons beneficially interested or the order of the
Court, but no such real estate shall be sold without
the order of the Court, if the persons resident within
the jurisdiction entitled in distribution to such real
estate or a majority in value of those persons require
it to be held in accordance with the trust as provided
in subsection (1) of section thirteen of this Act.

19. (1) Where the Court is satisfied that a
partition of the real estate of a deceased person, or
any part thereof, would be advantageous to the
parties interested, the Court may appoint one or
more arbitrators, or direct the Master to effect such
partition.

(2) The award of the arbifrators or order of the
Master setting forth particulars of the land allotted
to each party interested shall, when confirmed by
the Court and registered in the office of the Registrar
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of Deeds or Registrar of Titles, as the case may be,
without the necessity of any further conveyance or
transfer, vest in each allottee the land so allotted
to him.

(3) In the case of land subject to the Transfer of
Land Act, 1893, each allottee shall be entitled to
have issued to him a certificate of title for the land
50 allotted.

(4) If any allotment be made subject to the charge
of any money payable to any other party interested,
for equalising the partition, such charge shall take
effect according to the terms and conditions in
regard to time and mode of payment, and otherwise,
which shall be expressed in such award or order,
without the necessity of any further instrument
being made or executed; and in case of land subject
to the Transfer of Land Act, 1893, the certificate
of title shall issue subject to such charge.

20. (1) A personal representative may at any
time, by leave of the Court, and on such conditions
as the Court may impose, relinquish his trust to
such person as the Court may appoint.

(2) Notwithstanding any such order, such
personal representative shall continue liable for all
acts and neglects whilst he was acting as executor
or administrator, but not otherwise or further.

21. In all proceedings concerning the real estate
of a deceased person, his executor, to whom probate
has been granted, or administrator, so long as such
estate remains vested in him, shall represent such
real estate and the persons interested therein in the
same manner and to the same extent as in proceed-
ings concerning personal estate.

22.% |Repealed by No. 26 of 1941, s. 3 (2).]

1 Now Transfer of Land Act, 1893-1954,
*See also 8. 9 of Public Trustee Act, 1941-1953 (No. 26 of 1941, as amended.)
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23. (1) In the administration of the estate of
every deceased person, all the creditors of such
person shall be treated as standing in equal degree,
and be paid accordingly out of the assets, whether
legal or equitable.

(2) Nothing herein contained shall prejudice or
affect any mortgage, lien, charge, or security which
any person may hold or be entitled to for payment
of his debt.

(3) Nothing herein confained shall affect the
provisions of any Act protecting life assurance or
other policies against creditors.

24. The practice hitherto in force with reference
to granting administration of the estate of an
intestate shall, save as hereby altered and subject
to the rules, be applicable to administration granted
hereunder; and administration of both real and
personal estate may be granted in and by the same
letters.

25. The Court may grant administration of the
estate of a person dying intestate to the following
persons (separately or conjointly) being of the full
age of twenty-one years, that is to say to—

(a) the husband or wife of the deceased or one
or more of the next of kin; or

(b) any other person, whether a creditor or noft,
if there be no such person entitled as
aforesaid resident within the jurisdiction
and fit to be so entrusted, or if the person
entitled as aforesaid fails, when duly cited,
to appear and apply for administration,
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26. (1) Except where the contrary is expressly
enacted every person to whom administration is
granted shall, previous to the issue of such adminis-
tration, execute in the form prescribed by the Rules
a bond, with one or two sureties conditioned for duly
collecting, getting in, administering and distributing
the real and personal estate of the deceased.

(2) No such bond shall be required from the Public
Trustee or any person obtaining administration to
the use or for the benefit of His Majesty.

(3) The Court may dispense with a bond where
the applicant for administration is a duly incor-
porated company, formed for the purpose of
(amongst other things) admzmsteung the estates of
deceased persons.

27. Every bond shall be in a penalty equal to the
gross amount under which the property of the
deceased is sworn; but the Court may dispense with
one or both sureties to any bond or reduce the
amount of such penalty, or limit the liability of any
surety to such amount as the Court thinks reason-
able; or, in place of any such bond, the Court may
accept the security of any incorporated company or
guarantee society approved of by the Court.

28. (1) Notwithstanding any other provision of
this act, in any case where a person dies leaving
property not exceeding one thousand pounds in
value and administration is granted to the husband
or widow of the deceased, no surety or sureties shall
be required to the administration bond.

(2) Notwithstanding any other provision of this
Act, in any case where the claim of any creditor of
the deceased or any portion of such claim is secured
by a mortgage of real estate of the deceased, no
surety or sureties shall be required to the adminis-
tration bond in an amount exceeding a sum repre-
senting the difference between the amount of the
gross value of the property of the deceased and the
amount of the claim which such mortgage secures.

* Came into operation on 1st July, 1942: See No, 55 of 1941, g, 8.
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29. The Court may, at any time, upon the appli-
cation of any person inferested in the estate or of
its own motion on the report of the Master—

(a) revoke the administration already granted,
or

(b) order the administrafor to execute a further
or additional bond in such sum, with or
without sureties, as the Court may direct;
and upon default may remove the adminis-
trator and appoint another in his place,
with power to sue or be sued upon any
contract made by the removed adminis-
trator;

(¢) order that the liability of any surety to any
administration bond be reduced fo such
amount as the Court in the circumstances
of the case thinks reasonable.

30. The Court may order the Master for and on
behalf of His Majesty fo assign any bond to some
person to be named in such order, and such person,
his executors or administrators, shall be entitled to
sue upon the bond in his own name, and be entitled
to recover thereon, as trustee for all persons inter-
ested, the full amount recoverable in respect of any
breach of the condition of the said bond.

31. If upon the application of a surety to any
bond, it appear to the Court that the estate is being
or is in danger of being wasied, or that the surety
is being or is in danger of being in any way pre-
judiced by the act or default of the person adminis-
tering the estate, or that any surety desires to be
relieved from further liability, the Court may grant
such relief as it may think fif.

3 Came Into operation on 1st July, 1942: See s. § of No. 55 of 1941,
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32. Where an executor renounces probate of the
will, or dies without having taken probate, or where,
being personally cited to take probate, he does not
appear to such citation, the righf of such executor
in respect of the executorship shall wholly cease; and
the representation to the testator and the adminis-
tration of his estate shall go, devolve, and be com-
mitted in like manner as if such person had not been
appointed executor.

33. (1) Where an infant is sole executor, adminis-
tration with the will annexed may be granted to the
guardian of such infant, or to such other person as
the Court thinks fit, until such infant has attained
the age of twenty-one years, with full or limited
powers to act in the premises until probate has been
granted to the said executor.

(2) The person to whom such administration is
granted shall, unless otherwise ordered, have the
same powers vested in him as any ordinary adminis-
trator with the will annexed.

34. When an executor or any person entitled to
probate or administration is out of the jurisdiction
or is a member of the naval, military, or air forces
of His Majesty the King (including a member of any
medical corps nursing service attached to any of the
forces aforesaid) who is within the jurisdiction, but
has some person within the jurisdiction appointed
under power of attorney to act for him, administra-
tion may be granted to such attorney, but on behalf
of the person entitled thereto, and on such terms
and conditions as the Court thinks fit,

35. The Court may, pending any proceedings
touching the validity of any will, or for obtaining,
recalling, or revoking any probate or administration,
appoint an administrator of the personal estate and
a receiver of the real estate of any deceased person, at
such remuneration and with such full or limited
powers, and with or without a bond or sureties, as
the Court may think fit.
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36. Where a person dies leaving a will but with-
out having appointed an executor, or leaving a will
and having appointed an executor who is not willing
and competent to take probate or is resident out of
Western Australia, the Court may appoint an
administrator of the estate of the deceased, or of any
part thereof, upon his giving security as aforesaid,
and such administration may be limited as the Court
thinks fit.

37. Where an executor neglects to obtain or to
renounce probate within two months from the death
of the testator or from the time of such executor
attaining the age of twenty-one years, or where an
executor is unknown or cannot be found, the Court
may, upon the application of any person interested
in the estate, or of any creditor of the testator, grant
administration with the will annexed to the appli-
cant, and such administration may be limited as the
Court thinks fit.

38. (1) If, at the expiration of six months from
the death of any person, the executor to whom
probate has been granted, or the administrator, is
residing out of the jurisdiction, the Court may, upon
the application of any creditor or person interested
in the estate, grant to the applicant special letters
of administration of the estate of such deceased
person, with limited or unlimited powers.

(2) The applicant shall satisfy the Court that the
executor or administrator is resident out of the juris-
diction, and that the applicant is thereby delayed
in recovering or obtaining payment of moneys, or
the possession of goods and chattels, or real estate
to which he is by law entitled, or that the estate is
liable to loss or waste.
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39. (1) On the return within the jurisdiction of
the executor to whom probate has originally been
granted, or the administrator, he may apply to the
Court to rescind such special grant; and the Court
may make such order upon such terms and condi-
tions as to the Court may seem fit, and thereafter
the original probate or administration shall be and
remain as valid and effectual as if such special grant
had never been made.,

(2) Upon any order being made for the rescission
of any special grant, the special administrator shall
be bound to account to the original executor or
administrator, and to pay over all moneys received
by him and then remaining in his hands.

40. Should an executor or administrator neglect
to apply for an order for the rescission of any special
grant as aforesaid, he shall, until such special grant
is rescinded, be liable to make good all claims and
demands against the esfate of the deceased to the
extent of the assets which have come to his hands, or
which might have come to his hands but for his
wilful neglect or default, including the neglect herein
mentioned.

41. Where probate or administration is revoked
or rescinded, pending any proceedings commenced
by or against any executor or administrator lawfully
acting as such, such proceedings shall be continued
in the name of the executor or administrator
appointed on such revocation or rescission as if the
same had been originally commenced by or against
such lastmentioned executor or administrator.

42. If an executor who has obtained probate, or
an administrator with the will annexed, after
request in writing neglects or refuses to—

(a) Execute a transfer or conveyance of land
devised to a devisee, or

(b) Transfer, pay, or deliver to the person
entitled any bequest, legacy, or residuary.
bequest,
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such devisee or person may apply for an order upon
such executor or administrator to comply with such
request, and the Court may make such order as it
thinks fit.

43. (1) Every person to whom probate or
administration is granfed shall file an inventory of
the estate of the deceased, and pass his accounts
relating thereto within such time, and from time
fo time, and in such manner as may be prescribed
by the rules or as the Court may order.

(2) The order of the Court allowing any account
shall be prima facie evidence of the correctness of
the same, and shall, after the expiration of three
years from the date of such order, operate as a
release to the person filing the same, except so far
as it is shown by some person interested therein that
a wilful or fraudulent error, omission, or entry has
been made in such account.

44. (1) If an executor or administrator neglects
to file an inventory or to pass accounts within one
month after the expiration of the period fixed by
the rules, the Master shall cause such executor or
administrator to be notified of such neglect.

(2) In case of further neglect for the period of
one month, the Master shall apply for an order upon
such executor or administrator to file such inventory
or exhibit such account forthwith.

(3) No proceedings under this section shall affect
the Hability of the executor or administrator to be
proceeded against for an account and administra-
tion, or prevent the Court from ordering the
assignment of any bond to any person with a view
of enforcing the penalty thereof as hereinbefore
mentioned.
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45. (1) The Court may make such order with
reference to any question arising in respect of any
‘'will or administration, or with reference to the
«distribution or application of any real and personal
-estate which an executor or administrator or Public
“Trustee may have in hand, or as to the residue of
the estate, as the circumsfances of the case may
‘require.

(2) Such order shall bind all persons whether sui
Jjuris or not.

(3) No final order for distribution shall be made
-except upon notice to all the parties interested, or as
‘the Court may direct.

46. (1) Where any probate or administration is
revoked or rescinded, all payments bona fide made
to the executor or administrator before the revoca-
tion or rescission shall be a legal discharge to the
‘person making the same.

(2) The executor or administrator who has acted
under any revoked or rescinded probate or adminis-
tration may retain and reimburse himself, or shall
be entitled to be reimbursed, in respect of ali
payments made by him before revocation or
rescission, in the same manner as if such revocation
or rescission had not taken place.

47. All persons making or permitting to be made
any payment or transfer bona fide upon any probate
or administration granted under the authority of
this Act shall be indemnified and protected in so
doing, notwithstanding any defect or circumstance
whatsoever affecting the validity of such probate or
administration not then known to such person.
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48. (1) Where an executor or administrator has
given such notice as may be determined by the Court
or a, Master or by rules, or such or the like notice as
would, in the opinion of the Court, have been given
by the Court in an administration suit for creditors
and others to send in their claims against the estate,
such executor or administrator may, at the expira-
tion of the time named in the last of such notices for
sending in claims, disfribute the assets of the
deceased or any part thereof amongst the persons
entitled thereto, having regard to the claims of
which such execuior or administrator has then
notice.

(2) An executor or administrator shall not be
liable for the assets, or any part thereof, so
distributed to any person of whose claim he has not
had written notice at the time of such distribution.

(3) An executor or administrator may apply to the
Court ex parte to determine the length or nature
of the notices to be given.

49. (1) When an executor or administrator has
given the notices in the last preceding section
mentioned, and a claim against the estate is sent
in, he may serve upon the person by whom or on
whose behalf the claim was sent a notice calling
upon him to take proceedings to enforce his claim
within a period of three months, and to duly
prosecute the same.

(2) If, at the expiration of such period, such
person does not satisfy the Court that he is duly
prosecuting his claim, the Court may make an order
barring the claim.
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50. (1) Where an executor or administrator liable
as such under any lease or agreement for a lease or
any conveyance on chief rents or rent charges or
agreement for such conveyance granted or assigned
to or made and entered into with the testator or
intestate whose estate is being administered to—

(a) the rents, covenants, or agreements con-
tained in any such lease or agreement for
a lease, or

(b) the rents, covenants, or agreements con-
tained in any such conveyance or agree-
ment for such conveyance, whether any
such rent be by limitation of use, grant, or
reservation, has—

(i) satisfied all such liabilities under the
said lease, or conveyance, or agree-
ment for a lease or for a conveyance,
as may have accrued due and been
claimed up to the time of the
assignment or conveyance herein-
after mentioned, and

(1) set apart a sufficient sum to answer
any future claim that may be made
in respect of any fixed and ascer-
tained sum covenanted or agreed by
the lessee or grantee to be laid out
on the property demised or conveyed
although the period for laying out
the same may not have arrived, and

(iii) assigned the lease or agreement for
a lease, or conveyed such property, or
assigned the agreement for such con-
veyance as aforesaid to a purchaser,

he may distribute the estate of the testator or
intestate remaining in his hands amongst the parties
entitled thereto respectively, without appropriating
any part, or any further part thereof, as the case
may be, to meet any future liability under any such
lease or conveyance, or agreement for a lease or for
a conveyance.
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(2) An executor or administrator so distributing
such estate shall not, after having made or executed
such conveyance or assignment, and having, where
necessary, set apart such sufficient fund as afore-
said, be personally liable in respect of any subsequent
claim under any such lease or conveyance, o1
agreement for a lease or for a conveyance.

51. Nothing in the last preceding section
contained shall prejudice the right of any creditor
or claimant or lessor or grantor, or those claiming
under any lessor or grantor, to follow the assets or
estate, or any part thereof, into the hands of the
persons, or any of them, among whom the same may
have been distributed, or who may have received the:
same.

52. An executfor or administrator may—

(a) pay any debts or claims upon any evidence
that he may think sufficient, or

(b) accept any composition or any security real
or personal for any debts due to the
deceased, or

(¢) allow any time for the payment of any such
debts, or

(d) compromise, compound, or submit to arbi-
tration all debts, accounts, claims, and
things whatsoever relating to the estate of
the deceased, and

for any of the purposes aforesaid enter into, give,
and execute such agreements, deeds, releases, and
other things as he thinks expedient, without being
responsible for any loss occasioned thereby.

53. (1) Every executor or administrator
appointed under this Act, or named in any probate
or letters of administration granted by any Court of
competent jurisdiction in any portion of Iis
Majesty’s dominions, and making application under
this Act for the sealing of such probate or
administration, shall be deemed to be resident in
Western Australia.
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{2) Where not actually so resident he shall, before
the issue or sealing of any probate or administration,
file with the Master an address within the city of
Perth at which notices and processes may be served
upon him, and all services at such registered address
shall be deemed personal service.

54. (1) For the purpose of receiving applications
for probate or administration under this Act, the
magistrate of every Local Court held at a town
beyond fifty miles from Perth shall be and is hereby
appointed to act as a district agent for the Master.

(2) All district agents may, for the purposes of
this part of this Act, administer oaths, take declara-
tions and affirmations, and exercise any other powers
which can be exercised by Commissioners of the
Supreme Court.

55. In all cases where a person dies leaving
property not exceeding one thousand five hundred
pounds in value, application for probate or adminis-
tration may be made direct to the Master; or if the
fixed abode of the deceased at the time of his death
has been more than fifty miles from Perth, then to
the district agent for the Master nearest to such
place of abode.

56. (1) The Master or district agent shall, upon
being satisfied as to the identity of the applicant,
and his right to administer the estate of the
deceased, and the value of such estate, furnish him,
free of cost, with all necessary information for the
purpose of enabling him to fill up the affidavits and
documents necessary for obtaining probate or
administration as the case may be.

(2) The Master or district agent shall receive
payment of all proper fees fixed by the Rules of the
Court in connection with the application.

I Came Into operation on ist July, 1942: See s. 8 of No. 55 of 1941.
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57. (1) The district agent shall forthwith
transmit to the Master all fees, affidavits, documents,
and things received by him; and, upon receipt of the
probate or letters of administration, shall deliver the
same to the applicant upon demand.

(2) The Master shall, upon being satisfied with
the sufliciency of the evidence in support of the
application, and that the estate does not exceed
one thousand five hundred pounds in value, and that
no caveat has been entered against the application,
and that the fees have been duly paid, cause probate
or letters of administration (as the case may be) to
be issued and delivered to the applicant on demand,
or shall forward the same to the district agent for
delivery by him fo the applicant.

(3) Such probate or administration shall be issued
in the name and under the seal of the Court.

58. (1) In any case where the Master is not
satisfied, he shall state the matters in respect of
which he is not satisfied, either to the applicant or
to the district agent transmitting the application.

(2) Such agent shall then inform the applicant
accordingly, and shall take such further steps as
may be proper to enable the applicant to satisfy the
Master in respect of such matters.

59. (1) If any person dies leaving property not
exceeding three thousand pounds in value and the
deceased at the time of his death had a fixed place
of abode more than fifty miles from Perth, the person
entitled to probate of the will or letters of adminis-
tration of the estate of such deceased person may
apply by his solicitor to the district agent nearest
to such place of abode for a grant of such probate or
such letters of administration.

(2) The district agent shall receive payment of all
proper fees fixed by the Rules of the Court in
connection with the application, and shall forthwith

1 Came Into operation on 1st July, 1942: See s. 8 of No. 55 of 1941.




Administration.

transmit to the Master all fees, affidavits, docu-
ments, and things received by him; and, upon receipt
of the probate or letters of administration, shall
deliver the same to the solicitor lodging such
application, upon demand.

(3) The Master shall, upon being satisfied with the
sufficiency of the evidence in support of the applica-
tion and that the estate does not exceed three
thousand pounds in value, and that no caveat has
been entered against the application, and that the
fees have been duly paid, cause probate or letters of
administration (as the case may be) to be issued,
and shall forward the same to the district agent for
delivery by him to the solicitor for the applicant.

(4) Such probate or administration shall be issued
in the name and under the seal of the Court.

(5) In any case where the Master is not satisfied,
he shall state the matters in respect of which he is
not satisfied to the district agent transmitting the
application, and such district agent shall then
inform the solicitor for such applicant accordingly,
and such solicitor may take such further steps as
may be proper to satisiy the Master in respect of
such matters.

60. In no case shall the Master be under any
obligation by reason of this Act to deal with any
application which he may think proper to be dealt
with by the Court or to be placed in the hands of a
solicitor.

PART III—FOREIGN PROBATES AND ADMINISTRATION.

6. (1) When any probate or administration
heretofore or hereafter granted by any Court of
competent jurisdiction, in any portion of His
Majesty’s dominions, is produced to and a copy
thereof deposited with the Master by any person
being the executor or administrator therein named,
or by any person duly authorised by power of
attorney in that behalf, under the hand and seal of
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such executor or administrator, such probate or
administration may be sealed with the seal of the
Court.

(2) When so sealed, such probate or administra-
tion shall have the like force, effect, and operation
in Western Australia, and every executor and
administrator thereunder shall perform the same
duties and be subject to the same liabilities as if
such probate or administration had been originally
granted by the Court.

(3) The Court may require any such executor or
administrator, or person authorised as aforesaid, to
give security for the due adminisfration of the
estate in respect of matters or claims in Western
Australia.

62. The seal of the Court shall not be affixed to
any such probate or administration until such duties
and fees have been paid, and bond entered into, by
such executor or administrator or his attorney as
aforesaid, as would have been payable or required
if such probate or administration had been originally
granted by the Court.

[Part IV., Curator of Intestate Estates, as enacted
by No. 13 of 1903, was repealed by the Curator of
Intestate Estates Act, 1918, No. 9 of 1918.]

PART IV.—CAVEATS.

63. (1) Any person may lodge with the Master a
caveat against any application for probate or
administration, or for the sealing of any probate or
letters of administration under this Act, at any time
previous to such probate or administration being
granted or sealed.

(2) Every such caveat shall set forth the name of
the person lodging the same, and an address within
the city of Perth at which notices may be served on
him.
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64, (1) In every case in which a caveat is lodged
the Court may, upon application by the person
applying for probate or administration, or for the
sealing of any probate or letters of administration,
as the case may be, remove the same.

(2) Every such application shall be served on the
caveator by delivering a copy of the same at the
address mentioned in his caveat.

(3) Such application may be heard and order made
upon affidavit or oral evidence, or as the Court may
direct.

[Part V1. (ss. 856-126) as originally enacted by No.
13 of 1903 was repealed by No. 28 of 1934, s. 2.]

PART V.—DUTIES ON DECEASED PERSONS ESTATES
AND SUCCESSION DUTIES.!

(1)—Interpreiation.

65. In this Part of the Act—

“Commissioner” means such person as for the
time being is appointed by the Governor
to be the Commissioner of Stamps.

“Duty” means estate, succession, or other duty
under this Act.

“Final balance” means the balance appearing
upon any statement certified by the
Commissioner, and includes the sum on
which an assessment is made by the
Commissioner pursuant to section sixty-
seven or section sixty-eight of this Act.

“Foreign company” means a foreign company
as defined by section one of the Companies
Act Amendment Act, 1897’7

1This Part was enacted as Part II. of the Adminfstration Act (Estate
and Succession Duties) Amendment Act, 1934 (No. 28 of 1934), By section 3
ol that Act 1t was enacted as follows:—
3. This Act shail apply in the csse of any person dying after
its commencement; but the provisions of Part VI. of the principal
Act (le. ss. 85-126 as enacted by No. 13 of 1903) as hereby repealed
shall apply to any person dying before the commencement of this
Aet (1t January, 1935).
It was inserted as Part VI. of the 1934 reprint and re-numbered as Part V.
in the 1943 reprint: See &l80 5. 77 (3) (¢) of No. 28 of 1934,

2 Bee footnote (e) on p. 1 of this reprint,
3 See now the Companles Act, 1943-1954.
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“Prescribed” means prescribed by this Part of

this Act or by the regulations made by the
Governor.

“Probate” and “Administration” have the same

meanings as ascribed fo those words by
section three of this Act, and a foreign
grant of probate or administration when
resealed under Part III. of this Act has the
same force, effect, and operation and is
subject to the provisions of this Part of this
Act as if probate or administration had
originally been granted in this State.

“Trustee” means the trustee or trustees of any

settlement.

(2)—Ascertainment of Duty on Esiales of Deceased Persons.

66. (1) Every executor and administrator to
whom probate or administration may be granted
shall file in the office of the Commissioner a
statement specifying the particulars of—

(a)

(b)

(e)
(d)
(e)

(H

the real and personal property in Western
Australia of which the estate of the deceased
person consisted at his death;

all property which, pursuant to the
provisions of sections seventy-three fo
seventy-eight, inclusive, is deemed to be
made chargeable with the payment of duty,
or to form part of the estate of the deceased
person for the purpose of estimating the
duty payable under this Act;

the value of the property referred to in
paragraph (a) or paragraph (b);

the debts and liabilities of the deceased
person charged or chargeable on his estate;

the relationship (if any) to the deceased
person of the person or persons entitled
under the will or intestacy; and

such other matters as may be prescribed.

z See also footnote 1 to heading of Part V. ante,
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(2) In the case of probate or letters of administra-
tion limited to any particular property of a testator
or intestate, the statement shall be limited to such
particular property

(3) *Every statement shall be in the prescribed
form, shall be verified by affidavit, and shall be filed
within three months from the grant of probate or
administration, or within such further time as the
Commissioner may allow.

29

[1943, No. 13,
5. B8, 2nd
par.]

LGf. 1903,
No. 13, 5. 88,
1st par.

See No. 26
of 1941,
5,19 (2) 1

[1503, ¥o. 13,
B

(4) The Commissioner may, subject to such 3%

conditions as may be prescribed, permit the executor
or administrator fo add to, alter, or vary a state-
ment.

(5) When a statement, with such additions,
alterations, or variations (if any) is approved by the
Commissioner, he shall certify such approval in the
prescribed form.

(6) If any executor or administrator fails to file a
statement as required by this section, the Court may,
on the application of the Commissioner, order that
such executor or administrator shall file such state-
ment within a time to be named in the order, and
may make such order as to costs as may seem just.

67. If the Commissioner is dissatisfied with any
statement filed in respect of the estate of a deceased
person, or of any property derived from him, or in
any other respect, or if probate or administration is
not obtained in this State, or a foreign grant of
probate is not resealed in this State in respect of the
estate of any deceased person within six months
after his death—

(a) the Court may, on the application of the
Cornmissioner, order that such executor or
administrator shall file such statement
within a time to be named in the order, and
may enforce the order as orders are now
enforced by the Court and may make such
order as to costs as seems just; or

#* See foobtnote * to 8. 119 post.
1 See also footnote ! to heading of Pt. V. ante.

[Ibid.]

[Ct. . 91.]

If statement
rot filed or
Commlis-
sloner dis-
satisfied
therewiti,
Commis~
sloner may
assess duby.
No. 28 of
1934, s. 6,
incorpor-
ated in 1934
reprint as

8. 65 and in
1943 reprint
as 8. 671

[C1. 1903,
No. 13, 8. §1;
Victorla
Ne. 3632,

8. 153.1



30

Further
power of
Commisg-
sioner as to
filing state-
ments.
No.28 of
1934,8.7,
incorporated
in 1934
reprint as
s.§6and in
1943 reprint
&5 8. 681
[Victoria No.
3632, s, 155.1

Administration.

(b) the Commissioner may assess the duty

payable on the estate of the deceased
person.

68. (1) In any case where after the expiry of
three months from his death probate of the will or
letters of administration of the estate of a deceased
person has not or have not been obtained, or reseal-
ment has not been effected in this State, the
Commissioner, if he has reason to believe that duty
would be payable in respect of the real or personal
estate of such deceased person, may apply to a Judge
in Chambers for a summons calling upon—

(a) the executor or any person having posses-
tion of a will of such deceased person; or

(b) a surviving wife or husband, or any one of
the next of kin who would be entitled to a
grant of letters of administration of the
estate of the deceased person, or

(e) the donee or other person in possession of
property conveyed, assigned, or given by
such deceased person,

to show cause-—

(i) why such executor, surviving wife or hus-
band, next of kin, donee, or other person
should not file the statement required by
section sixty-six of this Act, as though pro-
bate or letters of administration had been
duly granted to him; or, in the alternative,

(ii) why the Comunissioner should not be
authorised to certify the final balance of the
estate in such sum as in his judgment ought
to be fixed, and why such executor, sur-
viving wife or husband, next of kin, donee,
or other person should not pay the duty
caleulated on such balance.

(2) Upon cause being shown, or, if the person so
summoned does not appear, upon proof of service
of the summons, it shall be lawful for a Judge to
order that the person summoned shall file such

1 See also footnote ! to heading of Pt. V. ante.
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statement, or that the Commissioner be authorised
to certify the final balance of the estate, and to make
such further order in the premises and as to costs
as appears just.

(3) This section shall not affect the power to assess
duty conferred on the Commissioner by the last
preceding section.

69. Every execuftor and administrator or any Duwpey-

able on

person ordered to file the statement referred to in estatesor

deceased

the last preceding section shall, in accordance with persons.
section seventy, but subject to the provisions of this %45 s,
Act in general, and of sections sixty-nine A, sixty- iz
nine B, the proviso to section seventy-nine, sections i otasain
ninety-nine to one hundred and eight both inclusive, s 0 -
one hundred and thirty-four and one hundred and $2a%s
thirty-six in particular, pay to the Commissioner 33:%%,
duty calculated and levied on the final balance of *'*%%*
the real and personal estate of the testator or intes-

tate as assessed under this Act. Such duty shall be

at such rates as are declared by Parliament in Part

I. of the First Schedule to the Death Duties (Taxing) ror. peatn
Act, 1934-1956, the rates in which Part I. shall apply 25,
if the deceased person died before the coming into fes S
operation of the Administration Act Amendment £°fd™e
Act, 1956; or as are declared by Parliament in Part

II. of the First Schedule to the Death Duties [0
(Taxing) Act, 1934-1956, the rates in which Part II. (5458
shall apply if the deceased person dies after the L3%Tust
coming into operation of the Administration Aect T*

Amendment Act, 1956.

69A. (1) Where the whole or part of the estate rowerto

. N remit or
of a deceased person, who died before the coming postpons
into operation of the Administration Act Amend- ofduyin

certain cases,

ment Act, 1956, consists of a dwelling house which s eoa

at the date of the death of the deceased person was 523¢3 by
ordinarily used by the surviving spouse of the o=
deceased person as his or her ordinary place of NoBief
residence and the final balance, as assessed under

this Act, of the estate of the deceased person, does

1 See alzo footnote ! to heading of Pt. V. ante.
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not exceed five thousand pounds, the Treasurer, on
written application being made to the Commissioner
by or on behalf of the surviving spouse, may at the
Treasurer’s option, defer, subject to such conditions,
if any, as the Treasurer thinks fit, payment of the
whole, or such part of the duty as the Treasurer
thinks fif, until the death of the spouse.

(1a) Where the whole or part of the estate of a
deceased person, who dies after the coming into
operation of the Administration Act Amendment
Act, 1956, consists of a dwelling house or an interest
in a dwelling house which at the date of the death
of the deceased person was ordinarily used by his
widow as her ordinary place of residence, and the
final balance, as assessed under this Act, of the
estate of the deceased person, does not exceed ten
thousand pounds and the value of the dwelling house
as assessed, free of encumbrances, for the purposes
of duty under this Act does not exceed six thousand
pounds, the Treasurer, on written application being
made to the Commissioner by or on behalf of, the
widow, may at the Treasurer’s opfion, defer, subject
to such conditions, if any, as the Treasurer thinks
fit, payment of the whole, or such part of the duty
as the Treasurer thinks fif, until the death of the
widow.

(2) The provisions of sections one hundred and
twenty-one and one hundred and fwenty-two of this
Act apply in respect of duty which has become
chargeable notwithstanding that payment of the
duty has been deferred under subsection (1) or
subsection (1a) of this section.

69B. (1) For the purpose of assessing under this
Act the final balance of the real and personal estate
of a deceased person, the Commissioner shall, in
addition to the debts and liabilities of the deceased
person charged or chargeable on his estate, deduct
from the gross value of the estate the amount of the
liability for Federal and State income taxes assessed
or assessable in respect of income derived by the
deceased person before the date of his death, and
Federal income tfaxes assessed or assessable in
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respect of any amount which is included in the
assessable income of the trust estate of the deceased
person in accordance with the provisions of section
one hundred and one A of the Income Tax and Social
Services Contribution Assessment Act, 1936-1954
(Commonwealth Act), or of that Act as amended
at any time, and which is included in the estate for
the purposes of this Act.

(2) No deduction under this section shall be
allowed in respect of—

(a) provisional tax and contribution payable
in pursuance of the Income Tax and Social
Services Contribution Assessment Act, 1936-
1954 (Commonwealth Act), or of that Act
as amended at any time; or

{b) taxes paid before the date of the death of
the deceased person.

(3) The provisions of subsection (1) of this section
shall apply to all assessments, and all amendments
of assessments, notice of which is or has been given
on or after the coming into operation of the Adminis-
tration Act Amendment Act, 1955.

Provided that the provisions of that subsection
shall not operate to prevent or aifect the allowance
of a deduction claimed before the commencement
of that Act.

70. The duty payable as aforesaid, whether
payment has or has not been deferred under section
sixty-nine A of this Act, shall be deemed, for the
recovery thereof, to be a debt of the testator or
intestate to His Majesty (but not a debt of the
deceased to which paragraph (d) of subsection (1)
of section sixty-six applies), and shall be a charge
upon the property derived from the deceased, and
shall be paid by any executor or administrator out
of the estate of the testator or intestate, subject to
payment of the funeral and testamentary expenses
in priority to all debts of the testator or intestate and
subject to deferment, if any, under section sixty-nine
A of this Act.

1 See also feotnote 1 to heading of Pt. V. ante.
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Provided that nothing herein contained shall,
except to the extent of a deferment, if any, under
section sixty-nine A of this Act, prejudice the
remedies of the Commissioner for the recovery
thereof, and provided further, that the Commis-
sioner may remit either wholly or in part any sum
payable by way of interest under section one
hundred and eight.

71. (1) No will or codicil of any deceased person
shall be registered or receivable or admissible in
evidence, except in criminal proceedings, or upon
application for probate or letters of administration,
or in proceedings relating to the validity of any such
will or codieil, or in proceedings under this Part of
this Act, until probate or letters of administration
in respect of the estate comprised therein shall have
been issued or obtained.

(2) Subject to the proviso to subsection (4) no
probate or letters of administration shall issue from
the Master’s Office until the Commissioner certifies
in writing that the duty payable under this Act has
been paid.

(3) Affer payment of the duty, and on the issue
of probate or letters of administration, the Master
shall certify by indorsement thereon that the duty
has been paid, and the amount thereof.

(4) Subject as hereinafter provided, no probate
or letters of administration shall be receivable in
evidence in any court of justice unless it bears the
indorsement that duty has been paid.

Provided that, if the duty is secured to the satis-
faction of the Commissioner, or is in part paid and
in part secured, the Master may issue the said
probate or letters of administration on receiving a
certificate from the Commissioner to that effect.

(5) Security for the payment of duty may be given
by an executor or administrator by mortgage over
the estate of the deceased or any portion thereof, or
by bond with or without sureties, or in any other
manner the Commissioner thinks fif.

1 See also footnote ! to heading of Pt. V. ante,
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72. Every executor to whom probate is granted,
or administrator with the will annexed fo whom
administration is granted during the minority or
absence from the State of any person, shall file the
statement required by section sixty-six of this Act,
and pay the prescribed duty out of the estate of the
testator or intestate which passes to such executor
or administrator by virtue of any such grant in his
favour.

73. (1) Property of any kind the subject-matter
of a donatio mortis cquse shall, on the death of a
person making such gift, be deemed to form part of
his estate for the purpose of estimating the duty
thereon, and shall be chargeable with duty
accordingly.

(2) Such property shall be included in the state-
ment to be filed by the executor or administrator
pursuant to section sixty-six, and shall vest in the
executor or administrator until the duty has been
paid and has been refunded by the donee to the
executor or administrator.

74. (1) In this Part of this Act, “gift inter vivos”
includes—

(a) any gift absolute and every non-testament-
ary disposition of property of any kind,
whether by way of conveyance, transfer,
assignment, Iease, appointment under
power, by way of renunciation or disclaimer,
by way of declaration or creation of any
trust, by way of mortgage charge or incum-
brance, by way of creation of any estate or
interest in property, or by any means at law
or in equity, whether subject to any limita-
tion or not, and whether in writing or not,
not being a settlement within the meaning
of this Aet, but does not include a disposi-
tion in favour of a bona fide purchaser,
lessee, mortgagee, or incumbrancer for

1 See also footnote ! to heading of Pt. V. ante.
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valuable consideration, except where any
such disposition is made otherwise than for
an adequate consideration in money or
money’s worth, when the disposition shall

be deemed to be a gift to the extent of such
inadequacy;

without limiting the effect of the preceding
provisions any contract, obligation, engage-
ment or transaction eniered into, whether
with or without writing, and which is made
without fully adequate consideration in
money or money’s worth so that the value
of the estate of the maker may be directly
or indirectly diminished, and the value of
the estate of any other person increased
shall be deemed a gift to the extent of such
inadequacy;

without limiting the effect of the preceding
provisions the release, discharge, surrender,
forfeitune, or abandonment at law or in
equity of any debt, contract, chose in action,
or of any right, power, estate, or interest in
or over any property shall be deemed a gift
in the like circumstances and to the same
extent as mentioned in the preceding
provisions.

(2) Every gift inter vivos—

(2)
(b)

if made within twelve months before the
death of the person making the same; or

if made at any time, if such gift relates to
property of which possession and enjoyment
has not been bonag fide assumed by the
person taking under such gift forthwith
thereafter, and thenceforward retained to
the entire exclusion of the person making
the same, and without any reservation to
that person of any benefit to him by con-
tract or otherwise,

shall be deemed to have made the property to which
such gift relates chargeable, on the death after the
commencement of this section of the person making
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the gift, with the payment of the duty payable under
this Act, as though part of the estate of the person
making the disposition.

(3) This section shall not apply to gifts which are g

proved to the satisfaction of the Commissioner not
to have exceeded in the aggregate the sum of one
hundred pounds in value, or which are proved to the
satisfaction of the Commissioner to have been
reasonable, having regard to the amount of his
income or means at the date of such gift, when,
except for this subsection, paragraph (a), (b), or
(¢) of subsection (1) would apply.

75. All property of any kind whatsoever which a
person, having been absolutely entitled thereto, has
voluntarily caused, or may cause, to be transferred
to or vested in himself and any other person jointly,
whether by disposition or otherwise (including any
purchase or investment effected by the person who
was absolutely entitled to the property), either by
himself alone, or in conecert or by arrangement with
any other person, so that a beneficial interest
therein, or in some part thereof, passes or accrues by
survivorship on his death to such other perscn, shalil,
on the death of such person, after the commence-
ment of this section, be deemed to the extent of such
beneficial interest to form part of his estate for the
purpose of estimating the duty payable under this
Act, and shall be chargeable with duty thereon
accordingly.

76. In relation to any person dying after the
commencement of this section, all real and
personal estate—

(a) held by such person as a joint tenant or
joint owner with any other person to the
extent of the interest aceruing to that other
person by survivorship, and in proportion
to the amount, if any, paid on the property,

or contributed or conferred by the person =

1 gee also fooinote ! to heading of Pt. V. ante.
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so dying, in or towards the purchase or
investment whereby such joint tenhancv was
created; or

(b) in respect of which such person has given

(c)

(d)

any power of appointment, unless it is
proved—

(1) that the donee of the power has
received the rents, dividends,
interest, or other income from such
property in good faith for his own
use from the date when such power
was given,; and

(ii) such power was exercised by the
donee not less than twelve months
before the death of the donor; or

which passes under any conveyance, or by
means of any legal or equitable alienation
made by or with the authority or direction
of any such person within twelve months
before his death, in consideration of annual
or other periodical payments to be paid to
such person, or to any other person nomin-
ated by him and terminating either before
or after the death of such first person, and
which are less than the annuity which the
person so dying would reasonably expect to
purchase for the amount of the assessed
value of the property, if realty, or the
market value, if personalty (such value to
be taken at the time such conveyance or
alienation was made) to the extent to
which the aggregate amount of such
payments is less than such value as
aforesaid; or

which consists of money payable upon or
after the death of any such person in respect
of any policy of life assurance effected
by him, and kept in force wholly or partially
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by him and assigned by him by way of gift
within twelve months before his death; but
where such policy has been only partially
kept in force by such person, then such
proportion only of such money as the
premiums paid by such person bear to the
total premiums paid In respect of such
policy
shall, on the death of such person, be deemed to
form part of his estate for the purpose of estimating
the duty payable under this Act, and shall be
chargeable with duty thereon accordingly.

77. All property of any kind whatsoever over
which a deceased person had af the time of his
death a general power enabling him by will or deed
to dispose thereof, shall upon his death, after the
commencement of this section, if such power is exer-
cised by his will, be deemed to form part of his estate
for the purpose of estimating the duty payable under
this Act, and shall be chargeable with duty thereon
accordingly.

78. Any interest of a deceased person in any life
estate, or determinable life estate, or in any lease
determinable on life or any leasehold term, which
was surrendered without consideration or adequate
consideration in money or money’s worth to any
other person within twelve months before his
decease, shall on the death of such person after the
commencement of this section be deemed to form
part of his estate for the purpose of estimating the
duty payable under this Act:

Provided that the value which shall be assessed in
respect of such interest shall be the total value or
amount which the person who surrendered the
interest might reasonably have expected to receive
at the date of such surrender, less any consideration
in money or money’s worth actually received by him.

1 See also footnote 1 to heading of Pt. V. nnte,
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79. For the purpose of the assessment of duty
payable, the sum of the value of all properties
subject to duty under the provisions of the six last
preceding sections, or any of them, shall be added to
the value of the estate of the deceased, and duty
shall be payable on the final balance so obtained,
gnld at the percentage or rate applicable to such final

alance;

Provided that the executor or administrator shall
not be responsible for payment of any duty in respect
of any property to which sections seventy-three to
seventy-eight apply, where the executor or adminis-
trator has distributed the estate, without notice,
of any such property, and without any default or
negligence on the part of such executor or adminis-
trator,

80. (1) Duty paid by an executor or adminis-
trator pursuant to the last preceding section with
respect to property subject to the provisions of sec-
tions seventy-three to seventy-eight, both inclusive
of this Act, and subject to the provisions of section
ninety-six, shall be reimbursed by the donee or
recipient under a donatio mortis causa, gitt or other
disposition to which those sections relate, or by the
survivor in the case of a joint transfer, or invest-
ment, or an appointee under a power exercised by
a testator, and shall be recoverable by the executor
or administrator by action in any Court of competent
jurisdiction.

Provided that any duty payable under the said
sections shall, if the Commissioner thinks fit, and
notwithstanding any judgment which the Commis-
sioner may have obtained against any other party
liable, be recoverable by him from the donee, sur-
vivor, appointee, or other person who acquired the
property chargeable with such duty, as a debt due
from such person to His Majesty, and, subject to
the provisions of section one hundred and thirty-
five, shall be a first charge on the property, subject
to any existing encumbrance for moneys secured by
or charged on such property before the non-
testamentary disposition thereof.

t See also footnote ! to heading of Pt V. ante.
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(2) If on the death of a person who in his lifetime
has made a disposition of property to which sections
seventy-three to seventy-eight, both inclusive, or
any of them apply, and the estate of the deceased
is not solvent, or there would have been an abate-
ment if the disposition had been made by the will
of the deceased, the like duty shall be payable with
respect thereto by the donee, survivor, appointee,
or other person acquiring the property so disposed
of, as if the value of such property and any other
property so disposed of together constituted the final
balance of the estate; and the proviso to the last
preceding subsection shall apply.

81. (1) If any person has made, or hereafter
makes, or i3 party or privy to any conveyance,
assignment, demise, gift, delivery, transfer, declara-
tion of trust, surrender, or other non-testamentary
disposition, whether in writing or otherwise, of any
property of any kind whatsoever, including money
or securities for money, or has given or shall give
any mortgage or encumbrance, or has incurred or
shall incur any debt, with intent to evade the
payment of duty under this Act, such disposition,
mortgage, or encumbrance, or the incurring of such
debt, shall be deemed, so far as will admit, to be a
gift under section seventy-four hereof, and any
property accruing to any person thereunder shall
be liable to duty as if the donor had died within
twelve months from the date thereof, and sections
seventy-three to seventy-eight, both inclusive, of this
Act shall apply, but double duty shall be payable in
respect of such property.

(2) In any case within this section the Court
may, on the application of the Commissioner, by
summons or petition, declare the disposition, mort-
gage, encumbrance, or debt in question to have been
made, given, or incurred with intent to evade the
payment of duty, and may also declare that double
duty is payable in respect of the property accruing
thereunder, and may order that some person shall
file a statement in respect of such property, and pay
such duty.

1 See also footnote 1 to headlng of Pt. V. ante.
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(3) Any non-testamentary disposition of property
as aforesaid made in escrow or otherwise to fake
effect upon the death of the person making the same
shall be deemed to have been made with inteni to
evade the payment of duty under this Act, and in
such case this section shall apply.

(4) Subsection (1) of this section extends not
only to sham or colourable transactions within the
categories mentioned in that subsection, but extends
also to any transaction carried out with the infent
aforesaid and which is legally complete and binding.

() This section subject to the provisions of
section one hundred and thirty-five, shall not affect
the operation of the preceding sections of this Part
of this Act relating to duty on non-testamentary
dispositions of property; and shall apply only where
an intention to evade the payment of duty is alleged
by the Commissioner and proved to the satisfaction
of the Court.

(3)}—Setilements.

82. In and for the purposes of this Part of this
Act—

“Settlement” includes every conveyance, trans-
fer, appointment under power, declaration
of trust, or other non-testamentary docu-
ment, and every non-festamentary disposi-
tion of property, made by any person before
or after the commencement of this secfion,
containing trusts or dispositions, or being
a disposition, to take effect, or which shall
or may take effect, upon or after the death
of such person, or of any other person, when
the settlor or other person shall not have
died before the first day of January, one
thousand nine hundred and four; and

“Settlor” means any person by whom a settle-
ment is made.

1 8ee also footnote * to heading of Pt. V. ante.
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83. Every settlement shall, upon the death of the
settlor or other person upon or after whose death
any trust or disposition takes effect, be registered
within three months thereafter, or within such i
further time as the Commlssmner or the Court may
allow, in the office of the Commissioner, and no such
frust or disposition shall be valid unless the
settlement is so registered.

84. No settlement shall be registered unless the
trustee (if any), or some person interested under the
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ment setting forth the nature of the property
comprised in or disposed of by such settlement, and
the value thereof, in such form and with such
particulars and verified on oath by such person as
the rules may prescribe.

85, (1) Subject as hereinaffer provided, all
property both real and personal, disposed of by
settlement shall, with respect to trusts or disposi-
tions to take effect on or after the death of the
settlor or of some other person, be chargeable on
the death of the settlor or of such other person, as
the case may be, with duty at such rates as are
declared by Parliament in Part I. of the Second
Schedule to the Death Duties (Taxing) Act, 1934-
1956, the rates in which Part I. shall apply if the
deceased person died before the coming into
operation of the Administration Act Amendment
Act, 1956; or as are declared by Parliament in Part
I1. of the Second Schedule to the Death Duties
(Taxing) Act, 1934-1956, the rates in which Part II.
shall apply if the deceased person dies affer the
coming into operation of the Administration Act
Amendment Act, 1956.

(2) With respect to such trusts or dispositions—

(a) duty shall be calculated as to its rate at
the percentage applicable under Part I. of
the Second Schedule to the Death Duties
(Taxing) Act, 1934-1956, or at the amount

1 See also footnofe t to heading of Pt. V. ante,
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applicable under Part II. of that Schedule,
as the case requires, to the value of the whole
of the property chargeable with duty to
which the settlement relates, or, if there are
more settlements than one by the same
settlor, at the percentage applicable under
Part I. of the Second Schedule to the Death
Duties (Taxing) Aect, 1934-1956, or at the
amount applicable under Part IL. of that
Schedule, as the case requires, to the value
of the whole of the property to which the
several settlements relate, as stated in the
statement or several statements, as the case
may be, filed pursuant to the last preceding
section and certified by the Commissioner;
and

(b) when property is disposed of in favour of
more persons than one, the proportionate
part of such duty chargeable to each bene-
ficiary in respect of the portion or interest
of or in the settled property acquired by
him, shall be fixed as to the rate of duty by
reference to the value of the whole of the
property to which the settlement relates, or
the several settlements relate.

86. If any settlement is not registered within the
prescribed time, or such further time as the Com-
missioner may allow, the Commissioner may assess
in the prescribed manner the duty payable under
this Part of this Act in respect of such settlement,
and if such duty is not paid within the preseribed
time or such further time after the prescribed notice,
the Commissioner or any person interested may
apply to the Court, which may order that a sufficient
part of the seftled property may be sold and the
proceeds applied in payment of the duty and of the
costs and expenses of the order and sale and conse-
quent thereon, and the provisions of sections ninety-
two, ninety-three, and ninety-four shall apply with
the necessary modifications.

1 ee also footnote ® to heading of Pt. V., ante.
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87. This subdivision shall not affect section
seventy-eight of this Act relating to the dufy charge-
able where the interest of any person in any life
estate, terminable life estate, or any Ieasehold term
determinable on life was surrendered by him before
his death.

88. When the trusts or dispositions of any settle-
ment within the meaning of this Act have taken
effect, the settlement shall not be admissible or
receivable in evidence, except in criminal proceed-
ings, or in proceedings under this Part of this Act,
until the same has been registered.

89. Duty payable under any settlement shall be
a debt due to His Majesty, and shall be recoverahle
by the Commissioner from the trustee, if any, of the
settlement or from the beneficiaries thereunder;
and, in the case of trusts, or dispositions to take
effect on the death of the settlor, or any other
person, each beneficiary (if more than one) shall be
liable for a proportionate part of the duty at the
appropriate rate and apportioned fo the value of the
share or interest of the beneficiary of or in the
settled property in the aggregate,

(¢)—Other Non-testamentary Disposiltions of Property.

90. (1) Subject to and without affecting the
operation of any of the preceding sections of this
Part of this Act, and, so far only as those provisions
do not apply, succession duty shall be levied and
paid, at such rate as is declared by Parliament and
ag is referred to in subsection (1a) of this section on
the net present value of—

(a) the increase of benefit accruing after the
commencement of this section to any person
by the extinction or determination of any
charge, encumbrance, estate, or interest,
determinable by the death of any person,

1 See also footnote 1 to heading of Pt. V. ante.
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or at any period ascertainable by reference
to death, to which any property has become
subject by any non-testamentary disposi-
tion made before or after the commence-
ment of this section;

the beneficial interest in any property
vested in any persons jointly which there-
after accrues to the other or others of such
persons by survivorship;

the beneficial interest in any money received
under a policy of assurance effected on his
life by any person dying after the com-
mencement of this section where the policy
was wholly kept up by him for the benefit
of a donee, whether nominee or assignee, or
a part of the said money proportionate to
the premiums paid by him, where the policy
was partially kept up by him for the benefit
of a donee as aforesaid;

the beneficial interest in any money
received under a policy of assurance
effected by any person on the life of any
other person who dies after the commence-
ment of this section, where the premiums in
respect of the policy were wholly paid by
such secondly mentioned person, or if part
only of the premiums were paid as afore-
said, then a part of the said money in the
same proportion as the amount of the
premiums paid as aforesaid bears to the
whole of the premiums paid in respect of
the said policy;

any annuity or other interest purchased or
provided by a person, either by himself
alone, or in concert or by arrangement with
any other person, to the extent of the bene-
ficial interest accruing or arising therein
by survivorship on or after the death of any
person dying after the commencement of
this section.
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(1a) The rate of succession duty referred to in Sheus ™

subsection (1) of this section is such rate as is ¥pLE%
declared by Parliament in Part I. of the Third icf. peamn

Schedule to the Death Duties (Taxing) Act, 1934- fgé;{gi‘sgg Act
1956, the rates in which Part I. shall apply ii the mwa

death by reason of which Bemrl
(a) the increase of benefit mentioned in para-
graph (a) of subsection (1) of this section,
accrues;

(b) the beneficial interest, mentioned in para-
graph (b) of subsection (1) of this section,
accrues;

(¢) the beneficial interest, mentioned in para-
graph (¢) of subsection (1) of this section,
is received;

(d) the beneficial interest, mentioned in para-
graph (d) of subsection (1) of this section,
1s received;
or

(e) the beneficial interest, mentioned in para-

graph (e) of subsection (1) of this section,

accrues or arises;
occurred before the coming into operation of the
Administration Act Amendment Act, 1956; or such [gf Death
rate as is declared by Parliament in Part II. of the (Taxing
Third Schedule to the Death Duties (Taxing) Act, gggfrg%ﬁ-
1934-1956, the rates in which Part shall apply if the Schedute,
death, by reason of which any of the matters '
referred to in paragraphs (a) to (e) inclusive of this
subsection happen, occurs after the coming into
gperaifgon of the Administration Act Amendment

ct, 1956.

(2) The duty chargeable under this section shall &4,
be a first charge upon the property on which the (1929), 3. 32.
same is imposed, and shall become chargeable upon
the said property immediately upon the aceruing
of the increase of benefit, beneficial interest, or

property, as the case may be.

(3) Duty shall not be chargeable in respect of the s 31
increase of benefit, or the beneficial interest accru-
ing as mentioned in the paragraphs of subsection
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(1) of this section by reason only of a bona fide
purchase from the person under whose disposition
the benefit or interest accrues, nor in respect of the
falling into possession of the reversion on any lease
for lives, nor in respect of the determination of any
annuity for lives, where the purchase was made, or
the lease or annuity granted, for full consideration
in money or money’s worth to the vendor or grantor
for his own use or benefit, or, in the case of a lease,
for the use or benefit of any person for whom the
grantor was a trustee, nor in respect of the beneficial
interest in any money received or payable under any
bong fide superannuation or pension scheme or
arrangement.

(4) The persons becoming beneficially entitled to
any property chargeable with duty under this
section, or any trustee, guardian, or commitfee in
whom the property is vested, or such one or more
of them as the Commissioner nominates, shall file
a statement with the Commissioner, showing all
such particulars as the Commissioner reguires to
enable him to assess the duty.

Such statement shall be filed within three months
after the interest or benefit chargeable with duty
has acerued.

(5) Immediately after the Commissioner has
approved the said statement and assessed the duty,
the person filing the statement shall (subject to the
right of appeal under sections one hundred and
three, one hundred and six, and one hundred and
seven) pay the duty so assessed:

Provided that the Commissioner may extend the
time for payment. '

(6) If the statement is not duly filed within the
prescribed time, or if the Commissioner is dissatis-
fied with any such statement, the Commissioner
may assess the duty payable in respect of the interest
chargeable, subject to the right of appeal conferred
by sections one hundred and three, one hundred and
six, and one hundred and seven of this Act.
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{5) Property on which Duty is payable under

Non-testamentary Dispositions.

91. Property comprised in a settlement or dis-
posed of by any other non-testamentary disposition
within the meaning of the preceding section ninety,
‘shall be subject to duty under the provisions of this
Part of this Act, so far as such property is, or is
portion of, or is payable out of-

(a)

(b)

(c)

real property in Western Australia (includ-
ing real property over which the settlor
or person making such non-testamentary
disposition had a general power of
appointment exercised by such -settlement
or other non-testamentary disposition);

personal property wheresoever the same
shall be (including personal property over
which the settlor, or person making such
non-testamentary disposition had a general
power of appointment exercised by him by
such settlement or other non-testamentary
disposition) if he was, at the time of the
settlement, or other non-testamentary dis-
position, domiciled in Western Australia; or

personal property in Western Australia
(including personal property over which
the settlor, or person making such non-
testamentary disposition had a general
power of appointment exercised by him by
such settlement or other non-testamentary
disposition), including all debts, money, and
choses in action receivable or recoverable
by him in Western Australia, if he had not,
at the time of the settlement or other non-
testamentary disposition, a domicile within
Western Australia;

Provided that, with reference to paragraph (b), if
the settlement or other non-testamentary disposi-
tion includes personal property not in Western
Australia, but in some proclaimed reciprocating

1 8ee also footnote 1 to heading of Pt. V. nnte,
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jurisdiction, and duty has been paid in respect

thereof under the laws of that jurisdiction, then the

amount of such duty may be deducted from the

guty to which the same property is liable under this.
ct.

In this section “proclaimed reciprocating juris-
diction” means any country or place the laws of
which contain provisions substantially the same as.
this proviso, in the case of property situate in this
State but dutiable under the laws of such jurisdie-
tion, and which the Governor may from time to time
declare by proclamation to be a reciprocating juris-
diction for the purpose of this section. Any such
proclamation may from time to time be revoked by
the Governor,

(6)—Sales for Non-payment of Duty.

92. (1) The executor, administrator or trustee,
or any person required to pay duty under this Act,
may, if he requires the assistance of the Court in that
behalf, apply to the Court for an order that the whole
or a sufficient portion of any property subject to duty
may be sold to pay the duty.

(2) If any duty is not paid, the Commissioner
may apply to the Court for an order that a sufficient
portion of any property subject to the duty may be
sold.

(3) The Court may thereupon order that the whole
or such portion of the said property as it thinks
proper may be sold, at such time, in such manner,
and subject to such terms and conditions, as it
deems advisable, and may make such order as to
the costs of and consequent upon the application
as it thinks fit.

(4) The moneys arising from the sale shall be
applied in the first place towards paying the costs
and expenses, if so ordered, of and consequent upon
any such application, and in the next place towards
the payment of the duty, and the balance shall,
subject to the provisions of the next following sub-
section, be paid to or be held or disposed of by the

1 8ee aleo footnote 1 to heading of Pt. V. ante.
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executor, administrator, or trustee upon the same
trusts as the property sold would have been held and
-disposed of.

(6) The Court may make any order that may seem
Jjust as to any such surpius moneys, and as to the
disposal or investment thereof, and as to the person
-Or persons to whom the same or the interest thereof
shall be paid.

93. No purchaser from any person required to
pay duty under this Act, or from any trustee, in any
case where the said person or irustee shall make
-a sale purporting to be made under the last preced-
ing section, and no purchaser at any sale purporting
to be made under any order obtained under this
Act, shall be bound or concernied to see or inquire
‘whether the said trusfee or person has power fo
sell, or as to the necessity of the sale, or whether the
order was properly cbtained or whether the sale
is properly made, nor shall he be affected by notice
to the contrary; and the remedy of any person
aggrieved by an improper sale shall be in damages
only against the person or Commissioner effecting
the same.

94. (1) When any real or personal property is
sold under any order of the Court obtained under
this Act, the Court may make an order vesting the
said property in such person in such manner and
for such estate or interest as the Court thinks fit.

(2) Every such order shall have the same effect
as if the executor, administrator, trustee, Commis-
sioner, or other person obtaining the order had been

seized or possessed of or entitled to the real and s

personal property for the estate or interest vested in
the said person or persons by the vesting order, and
had been freed from all disability, and had duly
executed all proper conveyances, transfers, assign-
ments, and assurances of the said real and personal
property for the said estate or interest.

(3) The Court may direct any conveyance or
transfer of any property to be executed by such
person as the Court shall direct.

1 See also footnote  to headlng of P, V. ante,
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(7} Adjustment of Duty.

85. (1) Subject to any special provision by a
testator for the payment of the duty imposed by
this Act, every executor and every administrator with
the will annexed shall deduct from each and every
devise, bequest, or legacy coming to any person
under the will, an amount equal to the duty upon
such devise, bequest, or legacy calculated at the
same rate as is payable upon the estate of the
deceased.

(2) In every case of intestacy, or partial intestacy,
the administrator or the executor or administrator
with the will annexed, as the case may be, shall
deduct from each distributive share of the intestate’s
estate, an amount equal to the duty thereon, calcu-
lated at such rate as is payable upon the estate of
the deceased.

(3) Every beneficiary under any non-testamentary
disposition of property chargeable under sections
seventy-three, seventy-four, seventy-five, seventy-
six, seventy-seven, and seventy-eight of this Act, on
the death of the person making the disposition with
duty as though part of the estate of such deceased
person, shall contribute to the duty payable on the
final balance of the estate of the deceased person
inclusive of the property so disposed of, in propor-
tion to the value of the property acquired by such
beneficiary.

96. (1) Subject to any specific direction appear-
ing in any will or setflement to the contrary, every
executor, administrator, or trusfee, or person
required to pay duty under this Act, shall adjust
such duty and the incidence of any duty paid or
payable by him, s¢ as to throw the burden thereof
upon the respective properties on which the same
are ultimately chargeable.

(2) For the purpose of carrying such adjustment
into effect, or for the purpose of raising money for
the payment of any duty, the executor, and the
administrator, or the trustee or other person

! Hee also footnote 1 to heading of Pt. V. ante.
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required to pay duty under this Act, may sell, or
mortgage with a power of sale, all or any part of
the real or personal property, chargeable with duty,
upon such terms and conditions as in his discretion
may seem proper.

(3) The executor, administrator, or trustee or
person as aforesaid may also, for the purpose afore-
said, by any instrument in writing, impose any
charge on any property in favour of any person,
whether then ascertained or not, entitled contin-
gently or otherwise to any other property. Any such
charge as to land not under the provisions of the
Transfer of Land Act, 1893," may be in the prescribed
form, and may contain a power of sale, and may be
upon such terms and conditions as the executor,
administrator, or trustee or person as aforesaid, may
think proper. As to land under the provisions of
the Transfer of Land Act, 1893, the charge may be
effected by an instrument of mortgage under the
said Act upon such terms and conditions as the
executor, administrator, or frustee or person as
aforesaid may think proper.

(4) The Court may, on application by summons
or otherwise make any order which it may deem
advisable for the purpose of adjusting the duties
and the incidence of the duties payable under this
Act.

97. Where by reason of the neglect of any execu-
tor or administrator or trustee, or of there being no
trustee of any settlement or other non-testamentary
disposition of property, or for any other reason, no
adjustment of duties shall be made within a reason-
able time, the Court may, upon the application of
any person interested, by summons or otherwise,
make such order as to the adjustment of duties and

the incidence of duties, and as to the costs of the *

application and adjustment, and for sale or charge
or encumbrance of any part of the real or personal
property concerned, for the purpose of the said
adjustment and for the payment of the said
costs as shall be just.

1 Now Transfer of Land Act, 1893-1954.
% See also footnote 1 to heading of Parg V. ante,
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When | 98. Subject to any specific direction to the:
ingerest contrary in any will, or in any settlement or non-
theredn testamentary disposition of property made charge-

orcorpus.  able with duty under this Act, every executor,.
10 s,  administrator, trustee, or other person, whose duty
maored it is to adjust the incidence of any duties payable ox
reprint as

reprintas.  paid by him shall, in carrying out such adjustment—

1943 reprint
as g 981

ig’g‘é‘(jfg?g) (a) charge upon and pay out of the corpus of’

any property in which any limited interest.
is taken under the said will, settlement, or
non-testamentary disposition, all dufies:
paid or payable in respect of the said limited.
interest and the remainders or the reversion
expectant thereon, and the corpus so
diminished shall thereafter, as between the
respective persons entitled thereto, be
deemed to be the property in which the said.
interests are taken;

(b) charge the duty payable on any annuity
on the property or fund out of which the
same is derived, or which may be invested.
or may require to be invested, to produce:
the said annuity, and abate the annuity
itself by the same percentage at which the
duty in respect thereof is assessed.

Allcwance

for stamp 99. In the assessment of all duties payable under
gutypald this Act there shall be deducted from the assessable
3¢, 5,38, duty the ad valorem stamp duty paid on any deed,

incorporated

mis . instrument, or settlement in respect of any property
sorandin  becoming liable to duty: Provided that no deduction
as 5. 991, hereunder shall exceed the amount of the duty

assessed or payable in respect of the property liable
to such duty, and such deduction shall only be
deducted or allowed in cases where the deed,
instrument, or settlement relating to such property
is produced to the Commissioner, or he is otherwise.
satisfied as to the payment of the ad valorem stamp
duty thereon.

1 gee also footnote ! to heading of Pt. V. ante.
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100. Subject to sections one hundred A and one Reduction

of duty on

hundred and one of this Act in so far as beneficigl benetlcial

interests

interests pass to persons bona fide residents of and pusingto

certain

domiciled in Western Australia, and occupying relatlves.
[+
towards a deceased person who died before the 1s3ss. 3,

coming into operation of the Administration Act RSgE™
Amendment Act, 1956, the relationship set forth %5~
in the Second Schedule to this Act, duty shall be Zeaiedv:
calculated so as to charge only one half of the %%
percentage or rate upon the property acquired by ¥y esor
such firstmentioned persons: Nodtor
1956, 8. 8.
renumbered
ans. 100 In

Provided that this section shall not apply if and 35 reprinet.
when the final balance of the estate of the deceased JRe's%.
person, or the aggregate value of the property
disposed of under settlement or settlements, or the
value of the property disposed of under the non-
testamentary disposition (as the case may be) in
relation to which the beneficial interests aforesaid
pass to such person exceeds the sum of six thousand
pounds; and that this section shall apply only if
the deceased person died before the coming into
-operation of the Administration Act Amendment
Act, 1956.

100A. Notwithstanding anything contained in Gonditions

for reduction

section one hundred of this Act, when a person dies gfduyoa

after the coming into operation of the Administra- beneficial

interests to

tion Act Amendment Act, 1955, but before the certain
coming into operation of the Administration Act scction 100a
Amendment Act, 1956, then, subject to section one N e af
hundred and one of this Act, in so far as any bene- joy,.
ficial interest passes to a person bona fide resident Jg.5 o
of and domiciled in Western Australia, and occupy-

ing towards the person so dying the relat10nsh1p of

wife or child under sixteen years of age, duty shall

be calculated so as to charge in respect of such

beneficial interest—

(a) if the final balance of the estate of the
deceased person does not exceed the sum
of six thousand pounds, one-half of the
percentage or rate;

1 See also footnoute ! to heading of Pt. V. ante.
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(b) if such final balance exceeds the sum of six
thousand pounds but does not exceed the
sum of eight thousand pounds, two-thirds
of the percentage or rate;

(¢) if such final balance exceeds the sum of
eight thousand pounds but does not exceed
the sum of ten thousand pounds, three-
quarters of the percentage or rate.

Reduction 100B. (1) In this section—

of duty on
passing of

beneficlal ‘“deceased person” means a person who dies gft_er
certain the coming into operation of the Adminis-
Fhero death tration Act Amendment Act, 1956;

Smenging “peneficial interest” means the beneficial
Section 1008 interest in a deceased person’s estate of a
e o beneficiary who is the widower or widow, or
1836, 5. 10. the parent or brother or sister or any issue

of the deceased person and who was at the
date of the death of the deceased a bong
fide resident of, and domiciled in, Western
Australia.

(2) The Commissioner shall assess duty on the
final balance of the estate of a deceased person at
the rate declared by Parliament in Part II. of the
First Schedule to the Death Duties (Taxing) Act,
1934-1956, but

(a) where the final balance of the deceased
person’s estate does not exceed six thousand
pounds, the Commissioner shall in respect
of the amount of any beneficial interest
remit one-half of so much of the duty so
assessed on the final balance as bears to
the whole of that duty the same ratio which
the amount of the beneficial interest bears
to the final balance;

(b) where the final balance of the deceased
person’s esfate exceeds six thousand
pounds, but does not exceed eight thousand
pounds, the Cormamissioner shall in respect
of the amount of any beneficial interest
remit one-third of so much of the duty so
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assessed on the final balance as bears to
the whole of that duty the same ratio which
the amount of the beneficial interest bears
to the final balance; or

{(c) where the final balance of the deceased
person’s estate exceeds eight thousand
pounds but does not exceed fen thousand
pounds, the Commissioner shall in respect
of the amount of any beneficial interest
remit one-quarter of so much of the duty
so assessed on the final balance as bears to
the whole of that duty the same ratio which
the amount of the beneficial interest bears
to the final balance.

101. (1) In this section the expression “deceased
person” means a person who at the time of his death
(a) was a member of the naval, military, or air
forces of His Majesty the King or of any ally of Great
Britain, or was a member of any medical corps
nursing service attached to any of the forces afore-
said engaged on active service in connection with
any war being waged between the Commonwealth
of Australia and any other power, and whose death
is the result of such person being engaged on such
active service aforesaid, or (b) in the case of a person
dying after the coming into operation of the
Administration Act Amendment Act, 1955, was,
within the meaning of sections one hundred and
seven B or one hundred and seven E of the Repatria-
tion Act, 1920-1954 (Commonwealth Act), or of that
Act as amended at any time, a member of the Forces
on war service.

Where the question as to whether the death of any
person is or is not the result of such person being
engaged on such active service aforesaid has been
finally determined for the purposes of the Repatria-
tion Act, 1920-1954 (Commonwealth Act), or of that
Act as amended at any time, by an authority consti-
tuted under that Act, the certificate by that
authority that such member has or has not so died
shall, for the purposes of this Act, be conclusive
evidence that the person has or has not so died, as
the case may be.

5T
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(2) Notwithstanding anything to the contfrary
contained in section one hundred or section one
hundred A or section one hundred B of this Act, the
provisions hereinafter mentioned shall apply in
respect of—

(a)

(b)

(e)

the final balance of the estate of a deceased
person;

the property disposed of by any settlement
or seftlements made by a deceased person;
and

the benefit aceruing to or received by any
person or any interest arising under any
other non-testamentary disposition within
the meaning of section ninety of this Act
made by a deceased person—

that is to say—
(i) when the final balance of the estate, or the

aggregate value of the property disposed of
by the settlement or settlements, or the
value of the benefit or interest derived or
arising under the non-testamentary dis-
position does not exceed one thousand
pounds in the case of a person dying before
the coming into operation of the Adminis-
fration Act Amendment Act, 1955, or does
not exceed two thousand five hundred
pounds in the case of a person dying after
the coming info operation of that Act, the
First, Second, and Third Schedules to the
Death Duties (Taxing) Act, 1934-1956 (No.
29 of 1934, as amended), shall not apply
and no duty shall be payable;

(ii) when the final balance of the estate, or the

aggregate value of the property disposed of
by the settlement or settlements, or the
value of the benefit or interest derived or
arising under the non-testamentary dis-
position exceeds one thousand pounds
in the case of a person dying before the
coming into operation of the Administration
Act Amendment Act, 1955, or two thousand
five hundred pounds in the case of a person
dying after the coming infto operation of
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that Act, then, subject to subparagraph
(iii) hereof, duty shall be calculated so as
to charge one-half of the amount which but
for this paragraph and section one hundred
or section one hundred A or section one
hundred B (as the case may be) of this Act
would ordinarily be payable; and

(iii) when the final balance of the estate, or the
aggregate value of the property disposed of
by the settlement or settlements, or the
value of the benefit or interest derived or
arising under the non-testamentary dis-
position exceeds one thousand pounds in
the case of a person dying before the coming
into operation of the Administration Act
Amendment Act, 1955, or two thousand five
hundred pounds in the case of a person
dying after the coming into operation of
that Act and in so far as any beneficial
interest in such estate or property passes
from the deceased person to any person
occupying towards the deceased person the
relationship set forth in the Second
Schedule to this Act, who was at the date
of the death of the deceased person a bona
fide resident of and domiciled in Western
Australia, duty in respect of such beneficial
interest shall be calculated so as to charge
one-quarter of the amount which but for
this paragraph and section one hundred or
section one hundred A or section one
hundred B (as the case may be) of this Act
would ordinarily be payable.

(8) Miscellaneous Provisions.

102. Whenever a question arises with regard to Eoverte

state cage

any statement for the assessment of duty under this I gpinion

of Court.

Part of this Act, or any of the particulars thereof, ¥3,2°

the Commissioner may state a case for the opinion ingporated

of the Court, and thereupon it shall be lawful for repintes

the Court to give its judgment thereon. 1543 reprint
{Cf. Victoria
1 See also footnote I to heading of Pt. V. ante. No. 3832

(1528),
8. 154.7
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103. (1) If the Commissioner is dissatisfied with
the value put upon any real or personal property in
any statement filed in accordance with this Part
of this Act, he may appoint a valuer to value such
property, or any part thereof, and communicate the
valuation to the executor, administrator, trustee, or
other person liable for the payment of duty.

(2) If there is any difference between the value
set forth in the statement and such valuation the
Commissioner may—

(a) agree with the executor, administrator,
trustee, or other person upon the value to
be adopted; or

(b) summon before him the executor, adminis-
trator, trustee, or other person and his
valuer, and the valuer appointed by the
Commissioner, and such other persons as
he may think fit.

(3) Every person so summoned shall be bound to
attend as required by the summons and give
evidence before the Commissioner in like manner as
persons summoned on inguiries before the Master
of the Supreme Court are bound to atiend and give
evidence, and the Commissioner may administer
oaths and take evidence, and require the produetion
of books, papers, accounts, and documents.

(4) The Commissioner shall upon the evidence
taken as aforesaid determine the value of such real
or personal property, and shall furnish the executor,
administrator, frustee or any other person liable
for the payment of the duty, on payment of the
prescribed fee, with a copy of the notes of evidence
taken by him on the hearing of such summons.

(5) Any executor, administrator, trustee, or other
person as aforesaid who is dissatisfied with such
determination may, within twenty-one days after
such determination, lodge with the Commissioner
an objection in writing thereto, and the Commis-
sioner shall decide thereon, and communicate his
decision in writing to the objector. If the objector
is dissatisfied with the decision of the Commissioner

1 See also footnote * to heading of Pt. V. ante.
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on such objection, the objector may appeal against
such defermination; and, where no summons has
been issued by the Commissioner, any executor,
administrator, trustee, or other person as aforesaid
who is dissatisfied with the valuation of the valuer
appointed by the Commissioner may appeal to the
Court against such valuation and the provisions of
sections one hundred and six and one hundred and
seven shall, with the necessary modifications, apply
to such appeal.

(6) If on such appeal it is decided that the value
upon which such duty has been paid as aforesaid
is excessive, the Court shall direct the repayment
of the duty paid in respect of such excess, together
with such costs (if any) as the Court deems just.
But if on such appeal the value upon which duty
has been paid as aforesaid is confirmed, the Court
shall order the appellant to pay to the Commissioner
the costs incurred by the Commissioner in relation
to the appeal.

104, (1) If, within two years after any assessment
of duty has been made, it is discovered that the duty
thereby fixed is too small, or if after any statement
has been filed it is discovered that it is in any way
erroneous, and that any net value thereby shown
is too small, the person by whom the statement was
or should have been filed and the duty paid, or the

person whose duty at the time of the discovery it §

would be, either with or without the direction of the
Commissioner to file the said statement or pay the
said duty if not already filed or paid, shall immedi-
ately upon such discovery being made, amend the
statement, and shall pay such duty or additional
duty as may be assessed by the Commissioner: Pro-
vided that there shall be no limit of time wherein
the Commissioner may claim such additional duty,
where payment of such duty was not made owing to
fraud or gross negligence,

(2) If the Commissioner is dissatisfied on any
ground with a statement filed (notwithstanding
that such statement may have been approved by

1 See slso footnote 1 to heading of Pt, V. ante.
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him), or discovers that any statement or assessment
is in any respect erroneous, the provisions of the
preceding subsection shall apply, and the Commis-
sioner may amend the assessment which shall, to
all intents and purposes, have effect as so amended.

(3) Provided that if any such discovery is made
after the Commissioner has given his certificate of
approval of a statement, any executor, adminis-
trator, trustee, or other person shall only be liable
for such duty, or additional duty, to the extent of
any property then under his control, or which can
be applied by him for the payment of the duty,
unless it is owing to any fraud or gross negligence
on his part that the proper amount of duty was not
paid at first, in which case he shall be personally
liable for the said duty or additional duty.

105, If at any time within two years, or within
such further time as the Commissioner may allow,
after any duty has been paid under this Act it is
found that too much duty has been paid, the
Commissioner upon being satisfied, by examination
of the parties or otherwise, as he may think fit, that
too much duty has been paid, shall order that the
amount overpaid be returned to the person entitled
to receive the same, and upon such order the
Treasurer shall pay the same out of the Consolidated
Revenue, together with interest at the rate of four
pounds per centum per annum, calculated from the
date when such duty was paid to the Commissioner.

106. Any executor, administrator, or trustee who
is dissatisfied with any assessment of the Commis-
sioner may, within twenty-eight days after service
by post of the notice of assessment, or such further
time as the Commissioner or Court may allow, lodge
an objection in writing with the Commissioner
against the assessment, setting out fully the grounds
of objection.

The Commissioner shall consider the objection,
and may either disallow or allow it wholly or in part.

1 See also footnote ! t0 heading of Pt. V. ante.
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The Commissioner shall give to the objector
written notice of his decision on the objection.

107. (1) Any executor, administrator, or frustee
who is dissatisfied with the decision of the Commis-
sioner, on his objection may, upon payment of or
furnishing security satisfactory to the Commissioner
for the payment of the duty payable under the
assessment within such time and in such manner as
may be prescribed, appeal to the Court, and the
Court may make such order upon such appeal as
may seem just.

(2) If the assessment is altered on appeal a due
adjustment shall be made, for which purpose
amounts paid in excess shall be refunded, and
amounts short paid shall be recoverable as duty
unpaid.

(3) Interest shall be paid at the rate of four
pounds per centum per annum upon the amounts
so refunded from the date of payment of the same
up to the date when the same are refunded, or upon
the amounts so recovered from fthe date of the
assessment appealed against up to the date when the
same are recoverable, as the case may be.

108. Interest at the rate of four pounds per
cenfum per annum shall be charged on all duty
payable under this Act from and after the expiration
of three months from the time when the duty first
becomes chargeable until the duty is paid, and shall
be deemed part of the duty imposed by this Act
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but where the payment of duty is, under section [sa.w

sixty-nine A of this Act, deferred for a period,
interest shall not be charged on the duty during the
period:

Provided that the Commissioner may postpone for
such period as he thinks fit the date from which
interest shall be charged.

1 SBee also footnote ! to headlng of Pt. V. ante.
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109. (1) Duty when it becomes payable under
this Act shall be deemed a debt due to His Majesty,
and shall be payable to the Commissioner.

(2) Any duty unpaid may be sued for and
recovered under the provisions of the Crown Suits
Act, 18937

(3) Where the payment of duty has, under section
sixty-nine A of this Act, been deferred for a period,
the duty does not become payable until the expira-
tion of the period.

110. (1) In the valuation of the share or interest
of any person in any partnership for the purpose of
this Act, the share or interest of the partner
concerned shall be that sum which bears the same
proportion to the total capital of the partnership as
his fractional share bears to the whole number of
shares in the partnership. In this section fotal
capital means the value of the assets of the partner-
ship less the liabilities of the partnership:

(2) Provided that any legatee, beneficiary, donee,
or other person to whom any share or interest in a
partnership passes on the death of any other person
shall be liable to pay to the person responsible for
the payment of the duty on such share or interest
under the provisions of this Act, any increase in
duty which may be necessifated by valuing the
share or interest of the deceased partner in accord-
ance with this section.

(3) The person liable to pay such increase in duty
shall have the same right of appeal as if he were
the person responsible under this Act for the pay-
ment of the whole of the duty, and the provisions of
sections one hundred and three, one hundred and
six, and one hundred and seven shall apply accord-
ingly, with the necessary modifications to any such
appeal.

1 See also footnoie 1 to heading of Pi. V. ante.
2 See now Crown Sults Act, 1947-1954,
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111. For the purpose of assessment of duty under
this Part of this Act where any partnership is carried
onh by any person or persons in Western Australia or
in Western Australia and elsewhere and one or more
of the partners therein is domiciled out of Western
Australia, the value of the share or interest of such
non-domiciled partner shall be assessed on the value
of the assets actually situate in Western Australia
less the liabilities in Western Australia, and the duty
payable under this Act is hereby charged on such
assets.

112, In the valuation of shares of a shareholder
in any proprietary company, such shares shall be
valued as if the company were a parinership and the
shareholders were the constituent partners. In this
section proprietary company means any company
in which not more than five persons are entitled to
at least two-thirds of the shares in the subscribed
capital of the company.

113. For the purposes of this Act, the valuation of
shares in any company other than a proprietary
company as defined in the preceding section,
whether incorporated in or out of Western Australia,
shall be made upon the basis that the memorandum
and articles of association or rules of the company
satisfy the requirements prescribed by the com-
mittee or governing authority of the stock exchange
at the place where the share register in respect of
the shares is kept, so as to enable that company
to be placed on the current official list of such stock
exchange at the relevant time. No provision in the
memorandum or articles or rules of any company
whereby or whereunder the value of the shares of a
deceased or other member is to be determined shall
be applicable in determining the value of the shares
for the purposes of this Act.

I See also footnote 1 to heading of Pt. V. ante.

65

Non-domi-
ciled
Lersona with
partnership
interests

in W.A.

No. 28 of
1934, 8, 49,
incorporated
in 1934
reprint ag
8.108 and in
1943 reprint
as 6. 1111,

Valuation
of shares in
proprietary
companies
No. 28 of
1934, 5. 50,
incorporated
in 1934
reprint as

8, 109 and In
1843 reprint
ass. 1122,
ICf. N.B,W.
47 of 1920,

5. 100.]

Valuation
of shares in
publie
companies,
No. 28 of
1934,8.51,
incorporated
in 1934
reprint as

8, 110 and in
1943 reprint
ass§, 1131,
[CI.N.5.W,
47 of 1920,

8. 127.]



66

Duty on
shares in
foreign
company
on death
of share~
holders.,

No. 28 of
1934, 8. 52,
Incorporated
in 1934
reprint ag
8.111 and in
1943 reprint
as 5. 1144,
Amended by
No, 81 of
1956, s. 12,
[CI. Qld. 4
Edw. VIL,
No. 17, 8. 113,
N.5. W, No,
30 of 1901.]

[Cf. Death
Duties
(Taxing)
Al

ct,
1934-1956,
Fourth
Schedule,
Part T.]

[Of. Death
Duties
(Tazing)
Act

1934-1956,
Fourth
Schedule,
Part I1.1

Administration.

114. (1) Whenever affer the commencement of
this section a member domiciled in this State of any
foreign company carrying on business in Western
Australia dies, the shares or interest of such member
in such company shall, for the purpose of assessment
of duty under this Act, be considered as locally
situated in Western Australia.

(2) (a) Whenever after the commencement of
this section a member domiciled out of Western
Australia of any foreign company carrying on
business in Western Australia dies, there shall be
chargeable and payable under and subject to the
provisions of this Act, and, except as hereinafter
provided, without any deduction or exemption what-
ever, a duty, at such rate as is declared by Parliament
in Part I. of the Fourth Schedule fo the Death Duties
(Taxing) Act, 1934-1956, the rates in which Part L
shall apply if the member died beiore the coming
into operation of the Administration Act Amend-
ment, Act, 1956; or as is declared in Part IL of the
Fourth Schedule to the Death Duties (Taxing) Act,
1934-1956, the rates in which Part IIL shall apply if
the member dies affer the coming into operation of
the Administration Act Amendment Act, 1956, on
the net present value of the shares or stock in the
company held by the member at the time of his
death: Provided that—

(i) the duty mentioned in this subsection shall
not be payable where the net present value
of the shares and stock in the company
held by the member at the time of his death
does not exceed one thousand pounds as
ascertained by the next following para-
graph;

(ii) where the company carries on business
within and without Western Australia the
duty payable by the company under this
subsection shall be assessed on that part
of the value of the shares of the deceased
which bears the same proportion to the full
value thereof as the assets of the company

1 See also footnote 1 to herding of Pt V. ante,
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situate in Western Australia bear to the
total assets of the company, wherever
situate. In this subsection the term
“assets” means fthe gross amount of all the
real and personal property of the company
of every kind, including things in action,
and without making any deduction in
respect of any debts or liabilities of the
company,

(ili) No duty shall be payable by a foreign
company under this subsection where
estate duty has been paid under this Act
in respect of all shares or other interest in
the company held by the deceased at the
time of his death:

Provided further, that no duty shall be payable
by any foreign company which the Treasurer
certifies to be a bona fide railway, timber, mining,
insurance, or developmental company: provided that
the Treasurer may at any time revoke such certifi-
cate, if in his opinion any such company ceases to
come within any of the categories hereinbefore
mentioned.

(b) Duty shall be payable as aforesaid by the
company, and may be recovered by the Commis-
sioner at any time after the expiration of six months
from the date when the company shall receive notice
of the death of the deceased member.

(¢) Any payment by the company of any duty
imposed in respect of shares or stock in the company
held by a member at the time of his death shall be
deemed to be a payment on behalf of the estate
of such member, and may be deducted by the
company from any moneys payable by the company
to the personal representative of such member in
respect of the shares or stock, or recovered by action
from such representative.

67

(d) On receiving a notification of the death of rarticuors

any member, upon whose death the company would
be liable to pay duty hereunder, the company shall
cause to be delivered to the Commissioner a return

of shares

0 be fur-
nished by
company.
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giving the name and address of such member, the
number, description, and value of the shares in the

company held by such member at the time of his
death.

(e) If any such return is not delivered in accord-
ance with the provisions of this subsection, the
company making default shall be liable to a penalty
not exceeding fifty pounds: provided that it shall
be a defence on the part of any such company if

it be proved that it had no notice of the death of any
such member.,

115. (1) Where any option is given over any
property which has to be valued for the purposes
of this Act, and such option remains unexercised but
capable of being exercised at the material date at
which such property has to be valued, the option
shall not be taken into account in valuing the
property, but where af such material date the value
of the property is greater than—

(2) the value at the time of the giving of the
option; and

(b) the amount or value of the option con-
sideration,
then, and in such event the value to be faken shall
be the value at the time of the giving of the option,
or the amount or value of the option consideration,
whichever is the greater:

Provided that, in assessing the value at such
madterial date for the purpose of this paragraph, the
value of any improvements to the property, effected
at the expense of the option-holder, shall be
excluded.

(2) Nothing herein contained shall afiect the
operation of section one hundred and ten of this Act
relating to the valuation of any share or interest
in a partnership.

1 gee also footnote ! to heading of Pt, V. ante.
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116. Where any person succeeds by virtue of any valuation

of sharesin

gift infer-vivos, testamentary disposition, intestacy, unadminis-

tered estates

or non-testamentary disposition, within the mean- snd trust

ing of section ninety, to a share or interest in any wo.zsor
estate of a deceased person which is unadministered iSscporsted
or in any trust estate then, notwithstanding that 2358 .
the personal representative or trustee may be domi- 53 iar
ciled out of the State of Western Australia, such 1%
person shall be deemed to have succeeded to a share

in the assets locally situate in Western Australia

which at the time of the succession constitute or

form portion of the unadministered estate or trust

estate. For the purpose of computing the value of

such share or interest in Western Australia, any
liabilities in Western Australia at the date of such
succession may be sef off against the value of the

assets in Western Australia comprising or forming

part of the said unadministered or trust estate, and

such assets are hereby charged with the payment

of such duty.

117. No exemption from liability for debts Dty on lite
enacted by law in respect of any moneys payable formine
under a policy of life assurance shall be deemed to deceased

person's

exempt such moneys from payment of duty under estate
this Act; and in case there is no final balance of the g%,
estate, or such final balance is less than the amount Regerte
of the moneys payable under the policy of assurance, *Prtas

s.112and in

duty shall be chargeable on the moneys so payable 124 pias

under such policy as if such moneys constituted the s
final balance.

118. For the purpose of assessing duty in respect Veluation

of interest

of the undivided share in any property of any tenant of tenantin
in common, the value of that share shall be taken no.2sor
to be that sum which bears the same ratio to the imomomte
total value of the property (valued as if he were the 2% ..
sole owner) as the undivided share of such tenant Saiiendi®
in common bears to the total number of undivided ** "
shares in the property.

1 See also footnote 1 to heading of Pt V. ante.
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Holding of 119*%. (1) Subject to the provisions of section one

assets by

custodians, . hUndred and thirty-nine of this Act, in any case

paymentof - where any shares, stock, debentures, money on fixed

for duty. deposit, policy of life assurance, or policies of life
ilggﬁ.rg. s, . assurance exceeding in value in the aggregate
mas o together with any bonuses or benefits payable there-
iiiiamain Under the sum of two hundred pounds, or any other
seplnt  property stand in the books in Western Australia
{5 tisay>- of any corporation, company, or society carrying on
8ol s business in Western Australia, in the name of any
Gg.s T deceased person, either alone or jointly with any
st other person as owner, no dealing with any such
shares, stock, debentures, money on fixed deposit,
policy of life assurance, or property shall be regis-
tered, recorded, or otherwise given effect to, or such
policy satisfied by such corporation, company, or
society having notice of the death of the deceased
(whether pursuant to subsection (4) hereof or other-
wise howsoever), unless the Commissioner certifies
in writing in the prescribed form that all duties in
respect of the said shares, stock, debentures, money
on fixed deposif, policy of life assurance, or other
property, whether payable in respect of the estate
of the said deceased person or, as the case may be,
payable by reason of any increase of benefit or any
aceruing of beneficial interest by reason of the said
death, have been paid, or that property security has
been given for the payment thereof, or that the

Commissioner consents to the proposed dealing.

(2) Inany case where—

(2) any safe deposit is held in the name of any
deceased person, either alone or jointly, at
the premises in Western Australia of any
corporation, company, or society;

(b) any property is deposited for safe custody
in the name of any deceased person, either
alone or jointly, at the premises in Western
Australia of any corporation, company, or
society,

* Sectlon 19 (2) of No. 26 of 1941 enacts as foilowsi—
(2) The provisions of sections 64 (3) and 116 of the Administration
Act, 1903-1839 (i.e, ss. 66 (3) and 119 of this reprint!), shall not apply

to estates administered by the Public Trustee,

1Hee sleo footnote ! to heading of Pt. V. ante,
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the corporation, company, or society, if it has notice
of the death of the deceased (whether pursuant to
subsection (4) hereof or otherwise, howsoever)
shall not allow or suffer the removal of any property
or thing from such safe deposit, or of any property
deposited for safe custody as aforesaid, unless the
Commissioner certifies in writing in the prescribed
form that all duties in respect of such property or
thing payable in respect of the estate of the said
deceased person, or payable by reason of any increase
of benefit or any accruing of beneficial interest by
reason of the said death, have been paid, or that
proper security has been given for the payment
thereof, or that the Commissioner consents to the
proposed removal.

(3) Any corporation, company, or society to which
this section applies, which acts in contravention of
this section, shall be liable on summary conviction
to a penalty not exceeding fifty pounds,

(4) Any executor or administrator who omits to
give notice of the death of the deceased to any such
corporation, company or society within three months
from the grant of administration shall be liable on
summary conviction to a penalty not exceeding
twenty pounds: Provided that it shall be a defence to
any charge under this subsection if such executor
or administrator shows that he gave such notice
within three months of the time when he first had
knowledge of the interest of the deceased in any
asset by reason of which he was required to give such
notice.

120. At the end of each month, or within twenty-
one days thereafter, a return shall be furnished in
the prescribed form to the Commissioner by every
Life Assurance Company or Society in Western
Australia of all assets paid over by such company or
society during such month, upon the death of any
person in respect of any policy or policies exceeding
in value in the aggregate together with any bonuses
or benefits payable thereunder the sum of one

I See also footnote ! to heading of Pt. V. ante.
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hundred pounds on the life of such person, which
policy is recorded on the books or register of such
company or society in Western Australia, or, if
recorded elsewhere, where the premiums have been
paid in Western Australia, or the deceased was
domiciled or resident in Western Australia at the
time of his death. In this section the word “policy”
shall, without limiting the generality of the section,
include an industrial policy and any policy held
jointly by the deceased and any other person.

paid erors 121. No person whose duty it is to register any

sfacomity.  document, or to make any entry, or to issue any
Toess,  certificate relating to the survivorship of any joint
et tenant in any property, shall make the same or do
S eam  any act whereby the survivor is entitled or enabled
s {0 become registered as surviving owner, unless such
L Nee - person obtains a certificate that the duty payable
=121 under this Act has been paid or the written consent

of the Commissioner.

Penalty: Fifty pounds.

LA 122. (1) Except for the purpose of any sale or
e’ disposition under sections ninety-two and ninety-
ot six, after any duty has become chargeable upon any
s eea  Droperty there shall not be any disposition of that
st .« property, or any part of it, unfil the duty thereon
Snendin has been paid, or the Commissioner consents thereto
55 2. or certifies that he holds security for the payment of

;1833_51929% the duty sufficient to permit any specified part of
the property to be disposed of.

(2) Any executor, administrator, trustees, or other
person who disposes of any property in contraven-
tion of this section shall, without prejudice to the
recovery of the duty by any other means, be person-
ally liable for the duty.

1 See also footnote 1 to headlng of Pt. V. ante.
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123. Where, in the opinion of the Commissioner, Bowerto

compromise

any property shall be of such a nature, or so disposed dutles.

of or circumstanced, that the value thereof is not 193461,
fairly ascertainable under this Act, or where, from inies
the complication of circumstances affecting the i ioandimn
value of any property, or the assessment or recovery sas .
of the duty thereon, he shall think it expedient to (X
exercise the power conferred on him by this section, §5; N,
he may compound the duty on that property upon =%
such terms as he shall think fif, and may give a
discharge to the executor, administrator, trustee, or

any other person interested in the property, upon
payment of the duty according to the said com-

position.

124. (1) In case of any property disposed of by Ascerteln-

ment of

or accruing under any will, settlement, gift, or any duty where

property

non-testamentary disposition fo an uncertain per- siventoaa

uncertain

son, or on an uncertain event, duty shall be paid personorin

uncertain

on the net present value of such property as if the eveut.
same had been given by way of vested remainder ises e,
to an ascertained person, and such duty shall be me "
assessed on the highest scale applicable on any ‘Birim
vesting under the will, settlement, gift or other 13%igrint

non-testamentary disposition., o 3ot q
(2) Upon such property or any part thereof
becoming actually vested in any person or persons
who, if he or they had taken the same by way of
vested remainder at the time when the duty became
payable, would have been chargeable with a smaller
duty than that actually paid, the Commissioner,
upon being satisfied that such is the case, shall
order the difference between the smaller duty afore-
said and the duty actually paid, with interest on
such difference at the rate of four pounds per
centum per annum calculated from the time of
payment of the duty under this section, shall be paid
to such person or persons, and upon such order the

Treasurer shall pay the same out of the general
revenue.

1 Bee nlso footnote I to heading of Pt. V. ante,
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Administration.

125. The Commissioner, or any officer authorised
by him in that behalf, shall at all times have full
and free access to all lands, buildings, places, books,
documents, and other papers, and to all registers of
deeds or documents of title for the purpose of valuing
or inspecting any estate, or of ascertaining the
ownership thereof, or of inquiring into any matter
or thing relative to this Part of this Act, and for any
of these purposes may make extracts from or copies
of any such books, documents, or papers.

126. Any person who obstructs or hinders any
officer acting in the discharge of his duty under this
Act or the regulations shall be guilty of an offence.

Penalty: Fifty pounds.

127, The Commissioner, and any officer so
authorised by the Commissioner, may for the
purpose of verifying or checking any statement filed
pursuant to this Act or any Act for which the
provisions of this Act are substituted, inspect any
returns, records, or other documents in the custody
of the Commissioner of Taxation, and for the
purposes aforesaid may make extracts from or copies
of any such returns, records, or other documents, and
use any such returns, records, or other documents
in evidence in any proceedings under this Act.

128. (1) Any person may, on payment of the
prescribed fee, inspect and obtain copies of or
extracts from any statement filed for the purposes
of this Part of this Act in the office of the Commis-
sioner by any executor, administrator, or other
person.

(2) A copy of or extract from any such statement
may, on payment of the prescribed fee, be certified
by the Commissioner to be a true copy or extract,
and, when so certified, shall be, before all Courts
and persons acting judicially, prima facie evidence
of the facts therein stated.

18ee also footnote 1 to heading of Pt. V. ante.
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129. If any person makes default in delivering
any statement or aceount, or in adjusting any duties
or the incidence of any duties, or in the performance
of any duty imposed upon him by this Act, the Court
may, on the application of the Commissioner, or
any other person affected thereby, order that person
to deliver the said statement or account, adjust the
said duties or the incidence of the said duties, or
perform the said duty.

130. If any person shall make or assist in making
any false or fraudulent statement, or any fraudu-
lent alteration in any statement required to be made
by the provisions of this Act or the regulations
thereunder, with intent to evade the payment of
duty, or to lessen the amount thereof, he shall be
guilty of a misdemeanour, and shall be liable to
imprisonment for any period not exceeding three
years and to a fine not exceeding one hundred
pounds.

131.

(a) fails or neglects to flle or amend any state-
ment reguired to be filed or amended by
him under this Act or any Act for which
the provisions of this Act are substituted;

Any person who—

(b) fails or neglects to pay any duty payable by
him under this Act or any Act for which

the provisions of this Act are substituted;
or

(¢) fails or neglects to register any settlement
or deed of gift requiring registration under
this Act or any Act for which the provisions

of this Act are substituted,

shall, for each offence, be liable to a penalty not
exceeding five hundred pounds.

1 See also footnote 1 to heading of Pt. V. ante,
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Administration.

132, (1) Whenever any payment of duty shall be
made under this Act, the same shall be entered in a
book to be kept by the Commissioner for this pur-
pose, and he shall give a receipt in the prescribed
form.

(2) The Commissioner shall from time to time
deliver to any person interested in any property
affected by any such duty, on application to him, for
any reasonable purpose, a certificate in the pre-
scribed form of payment of duty as aforesaid, or
that no duty is payable in respect of the property.

133. (1) Production of any assessment or of any
document under the hand of the Commissioner
purporting to be a copy of an assessment shall—

(a) be conclusive evidence of the due making
of the assessment; and

(b) be conclusive evidence that the amount and
all particulars of the assessment are correct,
except in proceedings on appeal against the
assessment, when it shall be prima facie
evidence only.

(2) The production of any document under the
hand of the Commissioner purporting to be a copy
of or extract from any statement or assessment
shall, for all purposes, be sufficient evidence of the
matter therein set forth, without the production of
the original.

134. (1) No duty shall be payable under this Act
in respect of any gift, devise, bequest, legacy, or
settlement made or given to or in trust for—

(a) any public hospital within the meaning of
the Hospitals Act, 1927;°

(b) the maintenance of a iree ward in any
hospital,

(¢) any public educational institution in the
State which is wholly or in part dependent
on any State grant, aid, or subsidy;

1 See also footnote 1 to heading of Part V. ante.
2 Wow Hospitals Act, 1927-1955,
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{d) any incorporated public body in the State
the main object of which is to dispense or
provide voluntary aid to indigent, aged,
sick, blind, halt, deaf, dumb, or maimed
persons;

(e) any pubicly subscribed medical service or
fund in the State, the main object of which
is the relief of the sick, or any public
medical service or fund in the State which
is assisted by any Government grant or
subsidy.

(2) From the amount which would otherwise be
the final balance of the estate of a person who dies
after the coming into operation of the Administra-
tion Act Amendment Act, 1956 there shall be
deducted the amount of any gift, devise, bequest,
legacy or settlement mentioned in subsection (1)
of this section and on the final balance as so reduced
duty shall be payable at the appropriate rate
declared by Parliament in the Death Duties (Taxing)
Act, 1934-1956.

135. The title of a bona fide purchaser, trans-
feree, or mortgagee for valuable consideration,
whether holding the legal estate or not, shall not be
prejudiced by the non-payment of any duty imposed
by this Act.

136. (1) If property, in respect of which any
duty has been chargeable and duly paid under this
Act on any occagion becomes liable on a further
occasion to duty hereunder by reason of the death
of any person within a period of four years from the
date when such firstmentioned duty became charge-
able, the duty with which such property would
otherwise be chargeable on such further occasion
shall not be payable in any case where such property
passes to the widow or widower, or any parent or
brother or sister or issue of any such person who
dies.

1 See also footnote ! to heading of Pt. V. ante.
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(2) From the amount which would otherwise be
the final balance of the estate of a person who dies
after the coming into operation of the Administra-
tion Act Amendment Act, 1956, there shall be
deducted the value of any property (or substituted
property) referred to in subsection (1) of this
section and on the final balance as so reduced duty
shall be payable at the appropriate rate declared
by Parliament in the Death Duties (Taxing) Act,
1934-1956.

137. The Governor may make regulations for
carrying into effect the provisions of this Part of
this Act, and may prescribe the forms to be used,
and the fees to be paid thereunder, and may impose
a penalty not exceeding fifty pounds for the breach
of any regulation.

PART VI *--MISCELLANEOUS.

138. Any affidavit required by this Act to be
sworn before a commissioner of affidavits may be
sworn before a justice of the peace where the
deponent resides more than fen miles from the
residence or place of business of the nearest
Commissioner for Affidavits.

139. On the death of any person leaving a sum of
money not exceeding fifty pounds standing to his
credit in any bank, if no probate or administration
is produced to such bank within three months of
the death of such person, and no notice in writing
of any will, or of an intention to apply for adminis-
tration, is given to the bank within the said period,
the barnk may, after notice in writing to the Public
Trustee, pay such sum of money to any person who

1 See also footnote } to heading of P4 V. ante,
* This Part was formerly Part VIL
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appears to the satisfaction of the manager of the
bank to be the husband, widow, parent, or child of
such deceased person, and payment of such sum of
money accordingly shall be a valid discharge to the
bank against the claims of any other person whom-
soever,

140. (1) The Master shall cause entries to be
made in a book to be kept for that purpose of—

" (a) all grants of probate and administration,
and all orders to collect;

(b) the filing, passing, and allowance of the
accounts of all executors and adminis-
trators, and of

(c) any special order extending the time for
passing such accounts.

(2) Such book shall set forth—
(a) the dates of such grants;
(b) the names of the testators or intestates;
(c) the place and time of death;

(d) the names and description of the executors
or administrators;

(e) the sworn value of the estates;

(f) the dates of the filing, passing, allowance
of, and special orders with reference to the
said accounts.

141. (1) Where an executor to whom probate has
been granted, or an administrator, resides out of
or is absent from Western Australia, temporarily
or otherwise, or is a member of His Majesty’s naval,
military, or air force (including a member of any
medical corps nursing service attached to any of the
forces aforesaid) who is resident or present within
Western Australia, he may, by leave of the Court,
appoint any person resident in the State to act as
his attorney, and to have and exercise such powers,
duties, and discretions as he may think fit and the
Court by such leave allow.
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(2) Where any such executor or administrator is
a member of His Majesty’s naval, military, or air

" force (including a member of any medical corps

nursing service attached to any of the forces afore-
said) and is a prisoner of war or posted as missing or
otherwise is unable or able only with great difficulty
to appoint an attorney, the Court may on the appli-
cation of a co-executor or a beneficiary or a creditor
or any next of kin appoint such co-executor or some
other person resident in the State to have and exer-
cise all or such of the powers, duties, and discretions
of such firstmentioned executor or administrator
and for such period or pericds as the Courf shall
deem proper.

142, (1) Where the Public Trustee of Western
Australia is administering the estate of any person
who at the time of his death was domiciled in any
other part of the Commonwealth or in New Zealand,
and whose estate is being administered by the

- Curator or Public Trustee of the State or colony in

which the deceased was domiciled, the balance of
the estate, after payment of local creditors, commis-
sion fees, and expenses, may be paid over to such
last-named Curator or Public Trusiee.

(2) Where any part of the estate of a deceased
person, whose estate is being administered by the
Public Trustee of Western Australia, is situated
outside the limits of Western Australia, such Public
Trustee may receive any part of such estate so
situated, and, when received, the same shall be dealt
with according to the law of Western Australia’

143. The Court may, by way of remuneration,
allow to an administrator or executor for the time
being, on passing his accounts, such commission, not
exceeding five pounds per centum on the asseis
collected by such administrator or executor, includ-
ing rents and income, as the Court thinks just. No
allowance shall be made to any administrator or
executor who omits to pass his account pursuant
to any order of the Court.

1 See section 16 of the Public Trustee Act, 1941 (No. 26 of 1941),
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143A. Interest payable on legacies shall be com-
puted after the rate of five pounds per centum per
annum unless any other rate of interest is directed
by the will or under a judgment or order of a Court
directing an account of legacies in which event the
rate of interest shall be computed according to such
'will or as directed under or pursuant to such judg-
ment or order.

144. (1) The rules and forms in the Third
Schedule to this Act until altered, added to or
revoked by rules made under this Act, shall regulate
the practice and procedure to which they relate.

(2) Except where otherwise provided, the prac-
tice and rules and scales of fees heretofore in force
shall apply.

(3) The Judges of the Supreme Court may make
and prescribe all such rules, forms and fees as may
be necessary or convenient to carry out the objects
and purposes of this Act and in particular but with-
out prejudice to the foregoing power may by rules—

(a) alter, add to or revoke any of the rules or
forms contained in the Third Schedule or
the Appendix to the Schedule or any fees
prescribed and in force at the coming into

operation of the Administration Act Amend-
ment Acf, 1954;

(b) prescribe what part of the business which
may be transacted and of the jurisdiction
which may be exercised by a Judge in
Chambers, may be transacted or exercised
by the Master or other officer of the Court
but the jurisdiction of the Master or other
officer in and about the granting of probate
and administration and the making of
orders at the instance of the Public Trustee
shall be limited by the rules to estates the
gross value of which as sworn for the
purpose of duty being assessed under Part
V. of this Act does not exceed five thousand
pounds,

81

Rate of
interest
payable on
legacies.

8. 143A
added by
No. 39 of
1945,8.2.

Rules of
Court.

No.13 of

1903, 8. 134,
renumbered
ag 8. 141 in
1934 reprint !
atid ag 8, 144
in 1943
reprint.

Amended by
No.30of
1954, 5. 5.

Subsec. (3)
added by
No.300of
1954, 5.5 (b},



82

Regulations,

No. 13 of
1903, 5. 135,
renumhbered
ac 8. 142 in
1934 reprint
and as

5. 145 in
1943 reprint.

Fines and
penaltles,
how

recovered,

No. 13 of
1903, 5. 136,
renumbered
ass. 143 in
1934 reprint
and as

5, 146 in
1943 reprint,

Oon non-
payment of
penalties,
ete., justlces
may
imprison,
No.13 of
1903, s. 137.
renumbered
ass. 144 in
1934 reprint
and as 8. 147
in 1943
reprint.

Administration.

145. 'The Governor may from time to time make,
alter, and revoke any regulations for the following
purposes, or any of them, that is fo say:—

(a) prescribing the duties of all persons
employed in the administration of this Act;

(b) regulating the security fo be given by any
such persons;

(c) prescribing tables and rules for fixing
values of any property;

(d) preseribing forms and contents of state-
ments, and modes of adjustment of duties
and the incidence of duties under this Act,
and providing for verification of statements
by cath or declaration;

(e) for the compulsory examination under
oath or declaration of persons for obiaining
information to aid in carrying out fhe
objects of this Act;

(f) for carrying out the objects and purposes
of this Act, and to meet any particular case
that may arise;

(g) Imposing a penalty not exceeding fifty
pounds for a breach of any regulation.

146. All fines and penalties for any offence
against this Act or the regulations may be recovered
before any two justices of the peace in a summary
way under the provisions of the Justices Act, 1902-
1936."

147. In every case the imposition of a fine or
pecuniary penalty under this Act, and of the non-
payment thereof, any two justices of the peace may
commit the person making default in payment to
any prison in the said State for any time not exceed-
ing six calendar months, the imprisonment to cease

1 Now Justices Act, 1802-1957.
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on payment of the sum due and the costs of such
Pproceedings as may have been taken for the recovery
thereof.
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148. Whenever any amendment is made in this Frintinz
Act, all copies thereof printed by the Government et
Printer after the amendment shall be so printed as 19835 133:
to set forth the actual provisions of the Act after saslasin
omitting all repealed provisions or words, and agas

embodying all newly enacted or substituted provi-
sions or words, and reference shall be made in the
margin to the section of the amending Act by which
any such amendments are made.

SCHEDULES.

FIRST SCHEDULE.
See. 2,

Date. Title. Extent of Repeal.

3 & 4 Willilam
IV, c. 104

An Act to render Freehold and
Copyhold Estates assefs for
payment of simple contract
debts

An ordinance for the disposal
of Balances of Estales of
Deceased Persons remaining
unclaimed in the hands of
the Public Administrator

Tlie Slum'eme Court Ordinance,
86

An Act to abolish the distine-
tion as to priovity of payment
which now exists between the
Specialty and Simple Con-
tract Debts of Deceased Per-
s0ns

The whole.

14 Victoria, 12 The whole.

24 Victoria, 15

Sections 6, 7, 8, 9.

34 Victoria, 12 The whole.

1043 reprint.

43 Victoria,
47 Victoria,

57 Victoria,

59 Victoria, No.
18

20
9

The Poreign Probate aAct ..

The Deceased Persons Estate
Act, 1883

The Real Estafes Administra-
tion Act, 1893

The Duties on Deceased Persons
Estates Act

.1 The whole.

The whole.
The whole.

The whole.

See. 100.

SECOND SCHEDULE.*®

Formerly
Third
Schedule,

Parent, issue, husband, wife, and issue of husband or

wife.

* Formerly Third Schedule,

The Second Schedule to the principal Act

as amended by No, 29 of 1909 was repealed by Section 2 of the Act No. 28
of 1934, subject to Section 3 thereof. See footnote ! to heading of Part V. ante,
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THIRD SCHEDULE.
Sec. 144,

RULES.*
Preliminary.

1. These Rules shall come into force on the 1st Janu-
ary, 1904. All Rules heretofore made and established in the
Probate Jurisdiction of the Court shall be rescinded.

2. These Rules may be cited as “The Probate and
Administration Rules,” and shall be read with the Supreme
Court Rules for the time being, Where no other provision
is made, the practice and procedure heretofore in force shall
apply so far as the circumstances permit.

3! In these Rules—
(1) “The Act” means the Administration Act, 1903-
1954,
(ii) “The Registry” means the Probate Office of the
Supreme Court.

Powers of the Master.

4} The Master may exercise the powers of the Court
in and about the granting of vrobate and administration
of, and all orders at the instance of the Public Trusiee in
reference to, wills and estates in cases where the gross value
of the estate as sworn for the purposes of duty being assessed
under Part V. of the Act does not exceed Five thousand
pounds, in and about the passing and allowance of the
accounts of executors and administrators, and the costs in
connection therewith, where no commission is applied for,
and in and about the dispensation with or reduction of
bonds for the due administration of such estates:

Provided that the Master shall, where any person inter-
ested may so desire, and may, in cases where any doubt
or difficulty arises, refer the matter to the Court.

Probate and Administration Generally.

5. Application for probates and administration may be
made by ex parie applcation at any time after 14 days from
the death of the deceased, and all papers in support thereof
shall be filed in the Registry.

6. Such applications may be made through a solicitor,
or in person by executors and parties entitled to grants of
administration; but personal application will not be received
by letter nor through the medium of any agent.

* These Rules incorporate the amendments theretc published in Gezetle No.
20 dated 30th Aprii, 1937; No. 53 dated 29th October, 1648; No. 32 dated 15th
Aprtl, 1955; No. 40 dated 11th May, 1855 and No. 16 dated 28th Fehruary,
1958. See also the Probate (Non-contentious Costs) Rules, 1949, published
in Gazeite dated 6/1/50, page 6, and amended by Rules published in Gazelie
deted 2/7/54, page 1190, [Erratum—G.G. 9/7/54 p. 1214.]

1 Came intoe force on 15th April, 1955: See direction on p. 707 of Gazetie NWo.

32 dated 15/4/55.
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7.0 AIl applications for probate or for Iletters of
administration with the will annexed shall be supported by
an affidavit (accompanied by the will and any other
instrument of a testamentary nature) sefting forth—

(1) That the applicant (if a natural person) is of
full age of twenty-one years.

(ii) The death of the testator, and the date and
place of his decease.

(iii) That he has left a will, the date thereof, and
that such will is unrevoked, and whether there
is any codicil thereto.

(iv) That the testator was of the full age of twenty-
one years at the date of the execution of the
will and has not married since that date.

(v) The names of the execufors or executor and of
the subscribing witnesses to the will and the
true place of abode (if reasonably ascertainable)
of each of them at the time the affidavit is
SWOT™.

{vi) That the testator left estate within Western
Australia and that the gross value of such
estate exceeds or does not exceed (as the case
may be) the sum of five fhousand pounds.

(vil) That the executor or administrator with the will,
if given a grant, will well and truly administer
the estate.

(viii) That so far as the deponent is aware no appli-
cation for probate or administration in the
matter has theretofore been made, or if there
has been a previous application, the full parti-
culars thereof.

(ix) In the case of an application for Lefters of
Administration with the will annexed, the
reason why the executor (if any) does not apply
and the character in which the person making
the application claims to be entitled.

8.! Application for administration shall be supported
by a bond in the form numbered 1 in the Appendix hereto
and by an afiidavit setting forth:—

(i) That the applicant (if a natural person) is of
the full age of twenty-one years.

(ii) The death of the intestate and the date and
place of death and the status of the intestate,
that is whether leaving a wife or husband, or
dying a bachelor, widower, spinster, widow, or
divorced person.

(iil) That the deceased died intestate.

1 Came Into force on the expiration of one month from 15th April, 1955: See
direction on p. 707 of Gazeife No. 32 dated 15/4/55.
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(iv) That the applicant has made careful search and
inquiry to ascertain whether there is a will.

(¥) That the intestate left estate within the juris—
diction and that the sross value of such estate
exceeds or does not exceed (as the case may
be) the sum of five thousand pounds.

(vi) That the applicant is the husband, widow, or
next of kin (or as the case may be) and the
names of any person or persons having a right
to the administration prior to or equal with
himself.

(vil) The names, addresses, and ages of the persons
entitled in distribution to the estate of the
intestate, and whether the deceased had
adopted any child.

(viii) That the applicant if given a grant will well
and truly administer the estate.

(ix) That no application for probate or administra~
tion in the matter has theretofore been made,
or if there has been a previous application the
full particulars thereof.

8A" Where the omission is deemed to be of no con-
sequence the Court or (if the grant is within the powers of
the Master) the Master, may dispense with full compliance
with the requirements of either of the last two preceding
rules.

8B.! Any document of a testamentary character
purporting to be of the deceased, if alleged to be invalid for
any reason other than revocation shall be brought into the
Registry with the application, unless production is dispensed
with by order of a Judge.

8C.! Every applicant for a first grant of probate or
letters of administration must produce a certificate of the
death of the deceased, or give a reason, to the satisfaction
of the Master or the Judge, for the non-production thereof.

9. In all cases where a creditor shall intend to apply
for administration he shall, previous to such application,
issue a citation ealling upon the husband or widow and next
of kin of the deceased to appear and show cause why
administration should not be granted to him, and shall,
before the return day of such citation, prove his debt before
the Master, and enter into a bond in the form No. 1 in the
Appendix hereto.

102 (1) In every order under section 10 of the Publie
Trustee Act, 1941-1853, to administer the estate of a deceased
person, there shall be reserved to the Court the right to grant

1 Came into force on the expiration of one month from 15th April, 1955: See
direction on p. 707 of Gazelte No. 32 dated 15/4/55.

2 Came into force on i5th April, 1955: See direction on p. 707 of Guazefte No. 32
dated 15/4/55.
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Pprobate or letters of administration to any person who shall
apply therefor, and who might have obtained the same if
the order to administer had not bkeen made.

(2) Applicants for probate or administration when an
order to administer the estate of any deceased person has
already been granted to the Public Trustee, shall give seven
days notice in writing to the Public Trustee of the intended
application.

11. On all applications for probate or Iletters of
administration a notice of an address, within one mile of
the Registry or of the office of the district agent, as the
case may be, where all notices may be served shall be filed,
and service at such address shall be deemed sufficient service
of any notification, summons, or other proceeding under the
Act.

Imterlineations and Allerations.

12, When interlineations, erasures, alterations, or
obliterations appear in the will or codicil (unless duly
executed, or recited in, or otherwise identified by the
attestation clause), an affidavit or affidavits in proof of their
having existed in the will before its execution must be filed,
except when the alterations are merely verbal, and are
evidenced by the intials of the attesting witnesses.

Deeds, efc., referred to in a Will or Codicil,

13. If a will or codicil contains a reference to any deed,
paper, memorandum, or other document of such a nature
as to raise a question whether it ought or ought not to form
2 constituent part of the will or codicil, the production of
such deed, paper, memorandum, or other document will be
required, with a view to ascertain whether it be entitled to
Pprobate; and, if not produced, its non-production must be
accounted for.

Anpearance of the Paper.

14. If there are any vestiges of sealing-wax, or wafers,
or other marks upon the testamentary papers, leading to the
inference that a paper, memorandum, or other document
has been annexed or attached to the same, they must be
satisfactorily accounted for, or the production of such paper,
memorandum, or other document must be reguired; and,
if not produced, its non-production must be accounted for.

14A}* 1If a sheet of a will or codicil is not signed by the
testator and by the atfesting witnesses, affidavit evidence
shall be supplied establishing that such sheet formed part
of the will or codicil as executed by the testator unless in any
barticular case such evidence is dispensed with by order of
a Judge.

1 Came Into force on 15th April, 1955: See direction on p. 707 of Gazette No. 32
dated 15/4/55,
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Notice to oiher Next of Kin.

i5. 'When administration is applied for by one or some
only of the persons entitled to administration other than the
Public Trustee, there being another or other next of kin
equally entitled thereto, or a husband or widow of the
deceased within the jurisdiction, their consent duly verified
must be filed, or evidence must be adduced of their having
been served with notice of the application, or that they
cannot be found. But where the husband or widow of the
df:ceased shall apply, then notice of the application shall be
given to all next of kin of the deceased of full age within
the jurisdiction, or evidence must be adduced that they
cannot be found.

Grants of Administration to Guardians.

16. Grants of administration durante minore cetate
may be made to guardians of infants for their use and bene-
fit, subject to such limitations or conditions as the Court
may order.

17. Infants above the age of seven years may eleci a
guardian, buf in other cases a guardian must be assigned
by the Court, and upon any application for administration
by such guardian, evidence of his election or assignment
must be produced.

18. In g family where there are infants both above and
under the age of seven years an elecied guardian may act
for all the infants without special assignment.

Administrator’s Oath.
19. [Deleted by Gazetie No. 32 dated 15/4/55, p. 709°.]

Administration Bonds.

20. Administration bonds shall be attested by a Com-
missioner or other person now or hereafter to be authorised
to administer oaths; but in no case by the solicitor or agent
of the party whoe executes them. Such administration bonds
shall be in the form numbered one in the Appendix hereto,
unless otherwise ordered by the Judge.

21. In all cases of administration, except in the case
of a Guarantee Company, approved by the Court, or in the
case of the Public Trustee or a company authorised by
statute to obtain a grant, or where the person applying is
solely entitled in distribution, or unless otherwise ordered,
two sureties shall be required to the administration bond,
and the bond given in the amount of property fo be placed
in the possession of or dealt with by the administrator by

1 Came into force on 15th April, 1855: See direction on p. 707 of Garetie No.
32 dated 15/4/55.

2 The deletion of r. 1¢ came into force on the expiration of one month from
15th April, 1955: See direction on p. 707 of Gazelie No. 32 dated 15/4/55.
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means of the grant. And in every case the sureties to the
bond shall justify by affidavit, fo the satisfaction of the

Registrar.

22. Al applications for any modification or alteration
of the usual administration bond, or for any other modifica-
tion of the practice under Rule 21, shall be supported by affi-
davits of the facts relied on.

Time of Issuing Granis.

23. In every case where probate or adminisiration is,
for the first time, applied for affer the lapse of six months
from the death of deceased, the reason of the delay is to be
explained by affidavit when the application is made.

Testameniary Papers to be Marked.

24, Every will, copy of a will, or other testamentary
paper to which an execuftor or administrator with the will
annexed is sworn, must be marked by such executor or
administrator, and by the person before whom he is sworn,
and filed with the affidavit.

Renunciations.

25. No person who renounces probate of a will or letiers
of administration of the estate and effects of a deceased
person in one character, will be allowed to take a represen-
tation to the same deceased in another character.

Citations.

26. No citation shall issue under the seal of the Court
until an affidavit, in verification of the averments it
containsg, has been filed in the Registry, or shall be made
returnable in less than seven days from the service thereof,
unless otherwise ordered by the Court.

27, Citations must be served personally when that can
be done. Personal service shall be effected by leaving a true
copy of the citation with the party cited, and showing him
the original, if required by him so to do.

Substituted Service.

28. If personal service of citations or other proceedings
cannot be effected by reason of the absence from the State
of the person to be served, or if the Judge or Master is satis-
fied by affidavit or other evidence on oath that such person
is keeping out of the way to avoid such service, or that for
any other cause prompt personal service cannot be effected,
he may order substituted service to be made of the delivery
of the proceedings to some adult inmate of his usual or last
known residence or place of business, or by registered letter,
or in such other manner as the Judge may direct.

89
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Noftices to Crown Solicitor.

29 In all cases where application is made for adminis-
tration, either with or without a will annexed, of the estate
of a bastard who has died a bachelor or a spinster, or who
has died a widower or widow without issue, notice of such
application shall be given to the Crown Solicitor.

Citation to bring in Testameniary Puapers.

30. Any person bringing in a will or ftestamenfary
paper, in obedience fto a citation or order, shall deposit it
at the Registry, and may require a receipt therefor.

31. Any person served with a citation to bring in a
testamentary paper may enter an appearance, on payment
of the wusual fees, if he thinks fit to do so.

Motions for Sale, etc., of Real Estate.

32. All applications under section 18 of the Act shall
be supported by affidavits; and notice of such application
shall (unless the Judge shall otherwise order), and unless
their verified consent to the application be filed, be served
on all parties interested of full age, and the sureties to the
administration bond, and in cases where any of the persons
interested are infants, then service shall be made as directed
by the Court.

Applications under the Act.

33. All applications shall, except as herein otherwise
provided, be made fo a Judge in Chambers.

34. All such applications shall be supported by affi-
davits setting out fully the circumstances of the case and
the grounds upon which the order is applied for.

Personal Applications for Grants of Probate or Letiers of
Administration.

35. Persons wishing to obtain grants of Probate or
Letters of Administration, without the intervention of 2
solicitor, must apply in person, but not by letter.

36. Applications which have in the first instance been
made through a solicitor will not be entertained as personal
applications.

37. Whenever, in the opinion of the Master, it becomes
necessary, in the course of a personal application, to obiain
the directions of the Court, the application wiil not be
further proceeded with as a personal one except by leave
of the Court.

38. [Deleted by Gazette No. 32 dated 15/4/55, n. 709.5]

I Came into force on the expiration ©of one month from 15th April, 1555: See
direction on p. T07 of Garette No. 32 dated 15/4/55.

2 The deletion of r, 38 came into force on the expirstion of one month from
the 15th April, 1955: See directlon on p. 707 of Gazeile No. 32 dated 15/4/55.



Administration.

Taxing Bills of Costs.

35. The Taxing Master shall tax all Bills of Costs
referred to him for taxation.

Filing and Passing Accounits.

40. EBvery executor and administrator shall, within
twelve months after the grant of probate or administration,
file in the Registry his accounts relating to the estate of
the deceased, together with a plan of distribution where
there is any balance available therefor, unless he shall ob-
tain a special order from the Court extending the time for
filing such accounts, and shall at the time of filing the said
accounts take out an appointment for passing the same.

41. Notice of the filing of the accounts of any executor
or administrator (in the form numbered 2 in the Appendix
hereto), and of the day fixed for passing the same, shall
be inserfed in one Perth daily newspaper, and if the person
resided more than thirty miles from Perth, in a hewspaper
published and circulating in the district where the deceased
was residing at the time of his death, fourteen days at least
hefore the day fixed for passing the same, and if the said
administrator intend to apply for commission, notice shall
also be given of such intention.

42. In the case of an administrator, notice of the filing
and of the application to pass his accounts shall also be
served on the sureties of the administration bond.

43. Any person wishing to object to the passing of the
accounts of any executor or administrator, or the granting
of commission. shall file with the Master, on or before the
day fixed for the passing of such accounts, a notice of his
intention to object, and also an affidavit stating his interest
and the nature and grounds of his objection.

44. Upon the taking of such accounts, the Master may
make such order as to service upon any of the parties
interested as he may think fit.

45. Any person interested may attend before the Master
upon the taking of such accounts.

46. The Master shall give his certificate as to the
correctness of the said accounts, and alse as to the amounst
on which commission is allowable,

47. Within fourteen days after the signing of the
certificate by the Master, the accounting party shall, if he
desires to be allowed commission, enter such accounts for
allowance by the Court, and for allowance of commission.
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48. If the accounting party or any person who has
filed a notice of objection under Rule 43, desires to appeal
from the finding of the Master on the passing of the
accounts, he shall, within seven days from the signing of
the certificate by the Master, file a notice in the Registry,
setting forth the nature and grounds of his appeal.

Caveat.

49. Any person having any interest in an estate in
which application is being made for probate or adminis-
tration, and intending to oppose the same, shall either
personally or by his solicitor enter a caveat in the Registry;
such caveal shall be in the form numbered 3 in the Appendix
hereto, and shall state fully the nature of the interest of
the caveator, and an address in Perth where documents or
notices may be served.

50. A caveat shall remain in force for the space of six
months only from the day it is enftered and then expire
and be of no effect, unless otherwise ordered.

51. If the applicant for probate or administration does
not see fit to obtain an order under section 64 of the Act,
he shall, within one month, or such extended time as a
Judge may allow affer notice of the entry of the caveat,
commence contentious proceedings by issuing a writ against
the caveator and proceeding thereunder in the ordinary
manmner.

52. A caveator may, if no step is taken by the executor
or applicant for administration within a period of one month
after notice of the entry of the caveat, apply to the Court
for an order directing the executor or applicant to proceed
with his application, and the Court may make such order
upon such terms as to it may seem meet.

53. When a defendant enters his appearance to a writ
issued under Rule 51 he shall file a memorandum to the
effect either that he disputes the plaintiffs claim, or that
he merely intends to cross-examine the witnesses produced
in support of the due attestation of the will

54. Where any defendant duly served with a writ or
statement of claim does not enter an appearance or deliver
a defence thereto within the time limited, the plaintiff may
apply for a decree or order against the defendant in his
absence.

55. In a suit for probate, the statement of defence shall
consist of the following defences alone, unless by leave of
the Court, obtained on summons:—

(1) That the paper writing, bearing date, etc., and

alleged by the plaintiff (or defendant) to be the
last will and festament (or codicil to the last

L Came into force on 15th April, 1955: See directlon on p. 707 of Gazetlte No.
32 dated 15/4/55.
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will and testament) of AB. late of, etc,
deceased, was not duly executed as required by
law, in manner and form as alleged, stating
particulars.

(2) That A.B., the deceased in this cause, at the
time his alleged will (or codicil) bears date, to
wit, on the, etc., was not of scund mind, mem-
ory, and understanding.

(3) That the deceased, at the time of the execution
of the said alleged will (or codicil), did not
know and approve of the confents thereof.

(4) That the execution of the said alleged will (or
codicil) was obtained by the fraud of C.D., ahd
others acting with him (setting out the fraud
alleged).

(5) That the execution of the said alleged will (or
codiell) was obtained by the undue miuence of
C.D., and others acting with him.

And if the defendant desires to propound another will, he
may, by leave of the Judge, do so by way of counter claim.

Suits for the Revocalion of Probate and Administration.

56. Proceedings for the revocation of probate or
administration shall be commenced by the issue of a cita-
tion against the party to whom the grant was made, re-
quiring him to bring in and deposit the grant in the Regis-
try; and within fourteen days after notice of such deposit
the party issuing the citation shall issue a writ, and there-
after proceed against the party cited, who shall be the de-
fendant in the suit, and all subsequent proceedings shall
be had and taken as in an ordinary action.

Forms.

57. The forms in the Appendix hereto shall be followed
in all proceedings under the Act, with such variations as
the nature and circumstances of each particular case may
require. All proceedings shall be intituled “In the Supreme
Court.”

Scale of Fees.

58. [Rescinded by para. 2 (b) of Order as to Supreme
Court Fees, 1948 (G.G. 29/10/48, p. 2613).]

[Rules 69 fo 66' and Rule 68" in this Schedule were
repealed by No. 9 of 1918, s. 2.]

59. The Forms Nos. 10, 11, and 12 in the Appendix, or
forms to the like effect, shall be used where applicable.

! For aubstituled provisions see now Supreme Court Rules, Order No. 76, pub-
IHshed In Gazette on 23rd Octoher, 1942,
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Administration.

60. The Master may direct that every applicant for
probate or administration shall lodge a duplicate copy on
parchment or paper of the preseribed weight and quality
of the Probate or Letters of Administration in such form
and size as he may deem necessary for the purpose of filing.

61.! (a) Motions for grants and resealing filed at the
Probate Office shall be typed or written on strong light-
coloured paper of a quality and form suitable for providing
a durable cover for the Probate Office file and motions not
complying with this reguirement may be rejected by the
Master.

(b) All grants of probate and letters of administration
with or without the will annexed, exemplifications, and
sealed certified copies shall be typed or writien on special
probate paper prepared by the Government Printer, or on
paper of the like weight, quality, size and form.

(Y This rule shall apply to all moticns filed at, and all
such grants and documents issued out of the Probate Office
on and after the first day of September, one thousand nine
hundred and thirty-seven.

62. With every application for probate or administra-
tion, with or without the will annexed, the applicant shall
lodge in the Registry for seftling, a draft of the grant in
its anticipated form. The settled draft and a clear copy
thereof shall be returned to the Registry with the engross-
ment of the grant, and shall be kept on the Court file.

63. (1) BEvery applicant for a grant of probate or of
letters of administration with the will annexed shall or
lodging in the Registry the engrossment of the grant, lodge
for annexing thereto, & copy of the original will and codicils
(if any) as admitted to probate, and also two copies of suck
will and codicils for record purposes.

(2) The copies required by this Rule to be lodged, an
all certified and office copies of grants, and all copies o
wills and other documents filed in the Registry, shall unles:
otherwise directed by the Master, be photographic copie:
made in the Registry.

(3) This Rule shall apply mutatis mutandis to an orde
to administer the estate of a deceased person dying testate
made under section 10 of the Public Trustee Act, 1941-1953.

{4) This rule and the last preceding Rule shall not appl;
to applications for probate or administration made direc
to the Master or the district agent of the Master unde
section 55 of the Act.

g4. (1) If the Master considers that a will or othe
document required to be copied for the purpose of grani
sealing, or record is unsuitable for photography, he ma
reguire an engrossment of the document, suitable fo
photoelaphlc repmductlon to be lodged.

t Came into force on lst September 1037: See direction on p. 649 of Gazel:
No. 20 dated 304/4/37.
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If some of the documents inftended to form part of the
Probate or Letters of Administration are not suitable for
photography the Master may require a copy of the whole
of the documents to be made and lodged for that purpose.

(2) Where a will or codicil contains alterations not
admissible to proof, an engrossment of the will or codieil in
the form in which it is proved, shall be lodged.

(3) An engrossment lodged pursuant to this Rule shall
reproduce the punctuation, spacing and division into
paragraphs of the will, and shall be legibly and clearly
typewritien in pica type on one side only of foolscap paper
of durable quality with a quarter margin and not less than
a gquarter of an inch between each line.

(4) If a will or codicil, or any part thereof be written
in penecil, there shall be lodged a facsimile copy of the will
or codicil, in which the pencil writings in the original shall
be reproduced in red ink. Such copy may be made on
foolscap paper, and shall be kept on the file.

65. (1) Probates and Administrations lodged for
resealing shall include an authentic copy of the will and
codicil (if any) to which the grant relates, or shall be
accompanied by a copy thereof certified as correct by or
under the authority of the Court by which the grant was
made.

(2) The person producing such grant for resealing shall
also lodge for record purposes two copies of such will,
codicil and grant.

(3) The copies reguired by sub-rule (2) shall, uniess
otherwise directed by the Master, be photographic copies
made in the Registry.

Appendix to Third Schedule.

No. 1.*
Administration Bond.

Know all men by these presents that we

3} USROS in the State of Western Australia,
...................................... of .. ......in the said State
W L4 U in the sald State

................................. are jointly and severally held and firmly
yound unto Her Majesty the Queen her heirs and successors,
nthesumof.................. pounds of lawiul money to be paid
0 her said Majesty, her heirs and successors, for the due

This torm came Iinto force on 1st June, 1955: See direction on p. 1051 of
Garelte No. 40 dated 11th May, 1955.

95

R. 653

added by
GG, 2B/2/58,
p. 436.

Form No. 1
amended by
Gazetle No.
32 dated
15/4/55

Pp. T0%;

No, 40 dated
11/5/88,
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payment whereof we bind ourselves, and each and every of
us, and for the whole, our heirs, executors, administrators,
and assigns by these presents.

Dated this................day of..................... , one thousand
nine hundred and ...

The conditions of the abovewritten bond or obligation

are such, that if the above bounden. ... the infended
administrator of all and singular the estate and effects of
.................................. late of ..........................Ii¢n the sald State

................................................ shall well and truly collect, get in,
administer, and distribute according to law, the estate and
effects of the said deceased at the fime of his death, and
all other the estate and effects of fhe said deceased which
at any time hereafter shall come into the hands or nossession
of the said ... . , a8 such administrator or as
a trustee or into the hands or possessmn of any other person
or persons for him; and further shall make or cause to be
made a true and verfect account of ... ...
administration within twelve months of the date of the
grant of letters of administration herein. and afterwards
from time to time as shall be lawfully required: and all the
rest and residue of the said estate and effects which shall
be found from time to time remaining upon the said
administration account {the same being first examined and
allowed by the Supreme Court of Western Australia) shall
and do pay dispose of and distribute in accordance with his
duty as administrator or trustee of the said estate, or in
such manner as the said Court shall direct; then the above-
written bond or obligation to be void and of no effect,
otherwise to be and remain in full force and virtue.

No. 2.
Notice of filing Accounts.

In the Estate of

Notice is hereby given that the accounts and plan of distri-
bution in the above estate have this day been filed in my
office, and all persons having any claim on the said estate,
or being otherwise interested therein, are hereby required
to come in before me at my said office on or before the
day of at o’clock in the
noon and inspect the same, and if they shall
think fit object thereto; otherwise if the said accounts be
not objected to, the same will be examined by me and passed

according to law.

Dated this day of , 19
Muaster.
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No. 3.

Caveat.

Take notice that I {name of caveator in full]l of [address
and description in full] claiming interest [state relationship
or particulars of inferest] in the estate of [or under the will
of—sef out full description] do hereby demand that nothing
be done therein without notice to me.
Dated this day of . 19 .
{(Signature of Caveator or his Solicitor.)
Witness.

[Forms Nos. 4, 5, 6 and 7 are obsolete.*]

No. 8.
Affidavit of attesting wiiness (where requisite).
In the matter of the Will of a , late of ,
deceased.
I , of , In the State of Western Australia,

being duly sworn, make oath, and say as follows:—
1. I am one of the subscribing witnesses fo the last

will and testament of the said , late of .
deceased, bearing date the day of ,
19 , and hereunto annexed, marked “A."

2. The said testator executed the said will on the day
of the date thereof, by signing his name at the foot or end
thereof, as the same now appears thereon, in the presence
of me and of , the other subscribed witness
thereto, both of us being present at the same time, and we
thereupon attested and subscribed the said will in the
presence of the said testator.

Sworn by the deponent, this day of ,
19 , at , before me,

[Form No. 9 is obsolete.§]

No. 10.
Adminisiration with the Will annexed.

In the Will and Estate of , late of
in the State of Western Australia, deceased.
BE IT KNOWN that , late of

b

* Rules 60, 61 and 62 invoking Forms Nos. 4, 5, 6 and 7 wete repealed by No. 9
of 1918, . 2, [See substituted Porms Nos. 1-4 in Appendix to Schedule of
that Act.] No. 9 of 1918 wes repealed by Public Trustee Act, 1941, For sub-
stituted Forms see how Supreme Court Rules, Order No. 76, publshed in
Gazelte on 23rd October, 1942.

§ Rule 63 Invoking Form No. 9 was repealed by No. 9 of 1913, s. 2. {See sub-
stituted Form No. 5 In Appendix to Schedule of that Act.] No. 9 of 1918
was repealed by Publle Trustee Act, 1941, For substituted Forms see now
ﬁ;;greme Court Rules, Order 74, published In Gazetie dated 23rd October,

g7
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who died on the day of , one thousand
nine hundred and , ab , in the State of

, made and duly executed her last Will and
Testament (a copy whereof is hereunto annexed), and did

therein name , of , in the Btate of

, S0le executor of her said Will; AND BE IT
FURTHER EKNOWN that the said did, by renunciation,
dated the day of renounce Probate of the
Will of the said without having intermeddled with
the deceased’s estate, AND BE IT ALSO FURTHER KNOWN
that on the day of Letters of Administration.

with the said Will annexed, of all and singular the real
and versonal estate of the said deceased were pranted bv
the Supreme Court of the said State of Western Australia
to , of , one of the lawful children
and next of kin of the said deceased, he having been first
sworn well and faithfully to administer the same.

Given at , in the said State of Western
Australia, this day of

By the Court,

Master,

No. 11.
Administration.

In the Estate of , late of , in the
State of Western Australia, deceased, intestate.

BE IT KNOWN that on the day of , one
thousand , Letters of Administration of all and
singular the real and personal estate of , late
of , In the State of , deceased, who
died on the day of , one thousand
nine hundred , at aforesaid, intestate,
were granted by the Supreme Court of the said State to

, of , the lawful Widow of the said
deceased, she having been first sworn well and faithfully
to administer the same.

Given at , in the said State of Western
Australia, this day of

By the Court,

Master.



Administration.

No. 12,
Probate.
In the Will of , late of , in the
State of Western Australia, deceased.
BE IT KNOWN that on the day of , one
thousand nine hundred , the Last Will and
Testament (a copy whereof is hereunto annexed) of ’
deceased, who died on the day of s
one thousand nine hundred and , ab

in the said State of Western Australia, was proved, ap~
proved, and registered in the Supreme Court of the said
State at Perth; and that administration of the real and
personal estate of the said deceased was granted by the
aforesaid Court to , of , named in the
said Will, he having been first sworn well and faithfully
to administer the same.

By the Court,
Master.

[Form No. 13.—Advertisement by Curator under section
69 is obsolete, 5. 69 of Act No. 13 of 1903 having been re-
pealed by det No. 9 of 1918, s. 2.]

By Authority : ALEX. B. DAVIES, Government Printer, Perth,
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