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No. 51 of 1904.

(As amended by No. 19 of 1909, No. 5 of 1912,* and No. 21 of 1921.)

AN ACT to Consolidate and Amend the Law relating to
Loeal Courts.

[Assented to 24th December, 1904.]

BE it enacted by the King’s Most Excellent Majesty, by

and with the advice and consent of the Legislative
Cowncil and Legislative Assembly of Western Australia, in
this present Parliament assembled, and by the authority of
the same, as follows:—

Part I.—PrELIMINARY.
1. This Act may be cited as the Local Courts det, 1904-
1921, It is divided into Parts as follows:—
Pare I—Prerisxwary, ss. 1-4.
Parr  IlL.—Covrrs, MagisTRATES, AXD (JPFICERS,
ss. 5-29,
Panr T —Jrmsprorion, ss. 30-39,
Pawr IV.—Procepungs, ss. 40-94.
Trarr V. —Repreviy, ss. 0498

Part VI—Brcoviry orF Possesstox or  Laxp,
ag, 99-705.

Parr VIL—Arress, ss 107-119,

Pany VIII—ExropesMexT or Junemexts, ss. 120-
153,

Pary I[N —SCPPLEMENTARY Provisioss, s 154-
163.

#Proclnimed to commence 206th dMay, 1912, See Geietfe, 19th April, 1012

7z

Short title,
No. 21 of 2921, 8.5

Division.



Commencement,

Interprefation,
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This Act shall come into operation on the first day of

January, One thousand nine hundred and five.

3. In this Act, unless the context otherwise indicates,—

“Action’’. includes suit, and means a civil proceeding
commenced as prescribed by plaint;

“PBailiff?? includes deputy bailiff, and persons appointed
in the preseribed manner to assist hailiffs;

“(lerk’ means clerk of a Loecal Court, and includes
assistant elerk acting in the absence of the clerk;

“Court”” means a local Court established uncer this
Act;

“Goods’ inecludes money or bank-notes of any banking
company established in Western Australia or else-
where, and cheques, bills of exchange, promissory
notes, specialties, or other securities for money, and
stock and shares, and other personal property of
every kind;

“Judgment’’ includes a judgment, order or other deci-
sion or determination of a magistrate;

“Taand’ inecludes land of any tenure, and any estate
therein, and the houses, buildings, and structures
thereon;

“Landlord’’ means the person entitled to thie immediate
reversion of land, or, if it is held in joint tenancy,
coparcenary, or tenaney in common, all or any one
of the persons entitled fo the veversion;

‘“‘Magistrate’” means a magistrate of a T.ocal Court, and
includes any resident or police magistrate or jus-
tices of the peace sitting in the place of the magis-
trate; ' '

‘‘Matter’ means a proceeding in the court which is com-
menced as prescribed otherwise than by plaint;
“Minister’’ means the responsible Minister of the Crown
for the time being charged with the administration

of this Act;

“Party’’ includes a person served with notice of or
attending a proceeding, although not named on the
1‘écord;

““Prescribed’’ means prescribed by this Aect, or the rules
of court;

“‘Proclamation’’ means a proclamation by the Governor
published in the Government Gazette;
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“Return Day?’ means the day fixed by, a notice of trial
or appointed in a summons or proceeding for the
trial or hearing of an action or matter;

“Rules of Comt’ means rules of cowrt made as by this
Aect prescribed.

4. The Acts specified in the Schedule are hereby repealed.

All Loeal Courts established, and all magistrates and
officers appointed under any Aect hereby repealed shall, so
far as may be necessary, be deemed to have been established
and appointed respectivelv under this Aet, and shall continue
subject to the provisions of this Act.

All proceedings commenced before the coming into oper-
ation of this Act shall be carried on, as far as practicable,
according to the provisioms of this Aect, and, subject to this
Act, according to the provisions of the repealed Acts, which
for that purpose shall be deemed to continue in force.

All rules of court and orders made under the auth-
ority of any Aet lLereby repealed, and in forece at the com-
mencement of this Aect, shall be deemed to have been made
under the authovity of this Act, and all references in any such
rules or orders shall be econstrued as references to the corres-
ponding provisions of this Aet.

Parr TT.—Clorrrs, MAGISTRATES, aND (OFFICERS,
Cowrts.
5. The Governor may, by proclamation, order that courts
to be called Local Courts shall be held at such places as he
thinks fit; and may, in like manner, alter the place for the

holding of a court, or ovder that the holding of any court be
digscontinued.

When the holding of a court is discontinued, all proceed-
ings pending in the court shall he fransferred to and continue
in such other court as the Governor may divect by the procla-
mation, and all records of the court, the holding of which is
discontinued, shall be transferred to sueh other court.

6. Every Local Court shall be a court of record, and shall
have the jurisdiction provided by this Act.

7. TFor every court there shall be a seal; and plaints,
summonses, warrants, and other process shall be sealed or
stamped with the seal.

Amended by No.
5 of 1912 (sec.

3).

Fepeal.

Appointment of
Local Courts.

Courts to be
courts of Tecord.

Seal of the court.
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Magistrates.
The Governor may appoint magistrates of Local Courts,
and may assign to a magistrate such courts as he thinks ﬁt
but the 3unsdlctzon of a magistrate shall not he deemed ther o
by to be limited to the conrts assigned to hin.

Appointment of 8
magistrates. -

Bvery magistrate shall, by virtue of his office, be a justice
of the peace for the State.

Magistrates may ., Every magistrate shall be appointed for the whole State,
act throvghout

State, and shall be empowered to act in any Local Court in the State.

Flace ond times 10, The magistrate to whom a court is assigned shall at-
tend fo hold the court, at the place appointed by the Governor,
at such times as arve appointed by the Minister, but so that
the court is held in the place once at least in such period of -
time as the Governor directs by proclamation.

Notice of the days on which the Court is appointed to be
held shall be published in the Government Gazette, and posted
in a conspicuous place at the cowrt-honse and al%o in the office
of the clerk.

When by reason of the absence of a magistrate the court
cannot be held at the time appointed, the clerk, or, in his ab-
sence, the bailiff, shall adjourn fhe court, and-enter in the
minute-hook the cause of the adjomrnment.

Jurisdiction in 11. A magistrate may sit in chambers at any time and at
any place; and, subject to the rules of the court, may exercise
in chambers anyv jurisdiction of the court, except the trial of
actions and the hearing of applications for new trials.

Deputy 12, In the case of the illness or absence of a magistrate,

magistrate. - - P . - .
or if a magistrate is interested in an action or matter pending
in a court assigned to bim, another magistrate, or any police
or resident magistrate, or any two justices of the peace may,
at the request of the first-mentioned magistrate, or of the Min-
ister, sit for the first-mentioned magistrate, and may exercise
all the powers and perform all the duties which that magis-
trate might have exercised or performed.

Thenever such request shall be made by a magistrate, he
shall immediately report the matter to the Minister, and slnll
state the reason of the request, the name of the mf\omtrate or
the names of the justices sitting for him, and such pther par-
ticulars as may be prescribed.
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Clerks.

13. For every court the Governor may appoiut a clerk and Appoitment of
assistant clerks, who shall be paid by salary.

14, The elerk shall sign and issue summonses and way- Duties of elerk

rants, and register the records and judgments, and keep min-
utes of the proceedings of the court, and shall take charge of
and keep an account of the conrt fees and fines pavable or paid
into court, and of the moneys paid into and out of court,
and shall enter an acecount of the fees, fines, and moneys in a
hook to he kept by him for that purpose, and shall, when re-
quired, submit his accounts to he audited by the Aunditor Gen-
eral or his officers,

15. The elerk shall cause a note of the plaints and sum- Minutes of
. . procesdings fo be

monses, and of the judgments and executions, and retlns kept.
thereto, and of the fines, and of all other proceedings of the
eonrt, to be fairly entered from time to time in hooks belong-
ing to the court, which shall e kept at the office of the court.

In any action or other proceeding, the books and any
entries therein, ov copies of the books or entries under the
seal of the court, nnd purporting to be signed and certified by
the clerk, shall, upon production, he prima facie evidence of
the eontents of the hooks, or of the entries, and of the pro-
ceedings referred to in them, and of the regulavity of the pro-
ceedings,

Bailiff's.
18. For every court there shall be one or more bailiffs, Apgoiatment of
who shall he appointed by the Governor.
The bailiff may, by writing under his hand, with the ap-
proval of the magistrate, appoint a sufficient number of fit
persons to assist him, and may dismiss all or any of them and
appoint others in their place,

An officer so appointed mayv also be suspended by the
magistrate, or suspended o1 dismissed by the Minister.

The bailiff shall be responsible for the acts and defaults
of the officers appointed to assist him.

17. The death or removal of a hailliff shall not invalidate Baitif's assist-

1 ”, ) . . ants may act

the acts of the officers so appointed, but they shall continue aiter the deatn
ar removgl o

to act until they are dismissed by the successor to the hailiff vanie
or by the Minister.
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They shall receive for their services, while they so act
after the death or removal of the bailiff, the same remuner-
ation as they were receiving at the date of the death or re-
moval, and sueh remuneration shall be paid out of the salary,
fees, or allowances attached to the office of bailiff.

18, The bailiffs, or one of them, shall, if required by the
magistrate, attend every sitting of the cowrt, and shall, by
themselves or their officers, serve all summonses, and execute
all warrants issued out of the court; and the bailiffs and offi-
cers shall, in the execution of their duties, conform to the
rules of court, and subject thereto to the order and direction
of the magistrate of the court for which they arve appointed:

Provided that a summons or other process issued out of

any court—

(a) may be transmitted by the clerk of the court to, and
may be served by the bailiff of any other court, or
his officer; or

(b} may be served by the plaintiff or his solicitor, or by
any person employed by the plaintiff or his solici-
tor, or by a police officer, or any other person
authorised by the magistrate.

19. A bailiff or other officer duly authorised to execute a
warrant of execution issued under the authority of this Aect
may sell land or goods without taking out an auctioneer’s
license.

20. A bailiff may be paid a salary on account of his gen-
eral duties, and shall be entitled to receive and retain for his
own use the prescribed bailiff’s fees, unless the Minister in
any case otherwise orders. The bailiff shall, out of such fees,
provide for the performance of the duties for which the fees
are allowed, and for the payment of the officers appointed to
assist him: :

Provided that, if in any court the fees allowed to be taken
by a bailift appear to be more than sufficient to afford him a
reasonable remuneration, the Minister may order that a eer-
tain specified part only of such.fees shall be retained by him,
and in that case, and so long as the order is in force, the
amount of the residue of the fees shall be accounted for, paid,
and applied, in the same manner as fees payable to the clerk
are accounted for, paid, or applied.
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21, If a bailiff who is directed to levy execution loses by
neglect, connivance, or omission, the opportunity of levying
the execution, the magistrate may, upon complaint of the party
aggrieved, inquire into the matter in a summary way, and for
that purpose may summon and enforce the attendance of the
necessary parties in the same manner in which the attendance
of witnesses in an action may he enforced, and may order the
bailiff to pay such damages as it appears that the plaintiff
has sustained; and the bailiff shall he liable to pay the same.

Upon demand made, and on his refusal to pay and satisfy
the damages, payment may be enforced in the manner pro.
vided by this Act for enforcing a judgment.

22. Bvery bailiff shall give security for such sum and in
such manner as the Minister orders for the dne performance
of his office, and for the cue accounting for and payment of
the moneys received by him under this Aet, or which he is
liable to pay for misbehaviour in his office.

General provisions relating to Officers.
23. An officer of the court shall not be, directly or in-
directly, concerned as agent for a party to any proceeding in
the court.

Any officer committing an offence against this seetion
shall he liable to pay the sum of one hundred pounds and full
costs of action fo any person who sues for the same.

24. If a clerk, bailiff, or other officer acting nnder or mnder
eolowr or pretence of the process of the court, is charged with
extortion or misconduct, o1 with not duly paying or account-
ing for money levied by him under the anthority of this Act,
the magistrate may inquire into the matter in a summary way,
and for that purpose may summon and enforce the attendance
of the necessary parties in the manner provided by this Act
for enforcing the attendance of witnesses, and may make such
order for the repayment of the monev extorted, or for the due
payment of the money so levied, and for the payment of such
damages and costs as he thinks just.

, The magistrate may also impose a fine upon the clevk,
bailiff, or other officer not exceeding ten pounds for ecach
offence, and, in default of pavment of the money so ordered
to be paid, payment may be enforced in the manner provided
by this Act for enforeing a judgment.

Bailiff answer-
able for escape
and neglect to
tevy execution.

Cf. 51 & 52 Vict,,
c. 43, s 49,

Bailiff to give
security,

Disabilities.
Cf. 51 & 52 Viet.,
¢, 43, s, 41,

Remedies against
and penalties on
bailifis and

other officers for
misconduet.

Cf. 61 & B2 Vict.,
c. 43, ss. 50, 51,
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Cf. 51 & 52 Vict,,
e. 43, s, 52,

Indemnity to
persons acting
under this Act,
51 & 52 Viet.,
e. 43, s, 55,

Limitations of
actions.

Cf. 51 & 52 Viet,,
e 43, ss. 53, b4,

Privilege.

Cf. 27 Viet., No.
21, s, 15; 51 &
52 ¥iet, c. 43,
s, 175.
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The Minister may, in his discretion, divect that the elerk,
bailiff, or other officer shall he dealt with under the provisions
of any Aect for the regulation of the public service in force
for the time being, and in such case the provisions of this
section shall not apply.

25, No officer of a court in executing any warrant, and no
person at whose instance any such warrant shall be executed,
shall be deemed a trespasser by reason of any rregularity or
informality in any proceeding on the validity of which snch
warrant depends, ov in the form of such warrant, or in the
mode of executing it; but the party aggrieved may bring an
action for any special damage he may have sustained by
reason of such irregularity or informality or mode of execn-
tion, and in such action he shall recover no costs unless the
damages awarded shall exceed forty shillings.

26. TIf an action is brought against a person for anything
done under a warrant issued in pursuance of this Aect, the
production of the warrant under the seal of the court shall
be deemed sufficient proof of the authority of the court pre-
vious fo the issuing of the warrant, and if the plaintiff in the
action has a verdiet given against him, is non-suited, or dis-
continues the action, the defendant shall be allowed full costs
as between solicitor and client.

27. An action or prosecution shall vot be commenced
against a person for anything done, or omitted to"be done, in
pursuanece o1r in contravention of this Act, unless it is com-
menced within six months after the act was committed or
omitted. '

Notice in writing of the action and of the cause of action
shall be given to the defendant one month at least bafore the
commencement of the action, and a plaintiff shall not recover
in the action if tender of sufficient amends is made before
action bronght, or if, after action brought, a sufficient sum of
money wilh costs is paid into court by the defewdant.

Legal Practitioners.

28. No privilege shall he allowed to a solicitor or other
person to exempt him from the provisions of this Act.
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%9, A party to an action or other proceeding under this
Act, or a legal practiticner retained by ov on behalf of the

party on either side, o1 any person allowed by special leave
of the magistrate in any case to appear instead of the party,
may addvess the conrt and examine and cross-examine the
witnesses, but subject to the rules of court and the orders of
the magistrate for the orderly traesaction of the business of
the court.

Provided that on the hearing of au application nnder this

Aet or the Dehtors Aet, 1871, by a judgment ereditor for the '

committal of a judgment debtor, the judgment creditor shall
be entitled to be represented by any elerk or servant in the
employ or subject to the control or direction of the judgment
creditor or his solicitor.

Parr ITL—Jvrispreriox.
s to Subjecl-matter.

30. Al personal actions in which the amount claimed is
not more than one hundred pounds, whether on a balance of
accotnt or after an admitted set-off or otherwise, may he
commenced in a Local Court; and in an action for recovery
of a balance of account the court shall have jurisdiction, if
the original elaim is reduced to one hundred pounds ov less,
by paryment or otherwise, or by dedueting any sum for which
the plaintiff gives the defencant credit upen the plaint being
entered:

But, except as hereinafter provided, a Loeal Court shall
not have jurisdiction to hear and determine any aetion in
ejectment, or in which the title to land, or the validity of a
devise. hequest, or limitation under a will or seftlement is in
question. or for libel ov slander, cr for sedunction, or for
breach of promise of mairiage. '

If the title to land incidentally comes in «uestion in an
action, the court shall have power to decide the claim which
it is the immediate ohject of the action to enforce, but the
jucgment of the court shall not he evidence of title between
the parties ov their privies in another action in that ecourt, ov
1 any proceedings in anv other cowrt

31 The jurixdiction of a Local Court shall extend to the
recovery of any demand not exceeding one hundred pounds,
which is the whole or part of the unliguidated balance of a

Appearance may
he in person or
by a legal
practitioner.

Cf. 51 & 52 Viet,,
¢, 43, s. T2,

No. 21 of 1923, 5, 2.

In personal
actions.

¢f. 51 & 52 Viet,,
¢. 43, ¢s. 58, BT:
3 Edw. VIL, e
42, s 3.

Cf. ivid., s. 6L

In case of part-
nership, intes-
tacy, and legacy.
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partnership account, or the amount o1 part of the amount of
the distributive ahale under an intestacy or of a legacy under
a will.

32. In any case in which a person has an equitable claim
or demand against another person in respeect of which the
only relief sought is the recovery of a sum of money or of
damages, whether liquidated or unliquidated, and the amount
clalmed is not more than one hundred pounds, the person
seeking to enforce the claim or demédnd may sue for and re-
cover it in a Local Court.

33. A Local Court shall, as regards all causes of action
within its jurisdiction, have power to grant, in any proceed-
ing before such court, such relief, redress, or remedy, and
in every such proceeding to give such and the Tike effect to
every ground of defence or counterclaim, equitable or legal
{subject to the provision next hereinafter contained), in as
full and ample a manner as might be done in the like case by
the Supreme Court.

34. (1.) Where any defence or counterclaim of the de-
fendant involves matter beyond the jurisdiction of the court,
such defence or counterclaim shall not. affect the competence
or the duty of the court to dispose of the whole matter in con-
troversy so far as relates to the demand of the plaintiff and
the defence thereto. but, except as provided in subsection two,
no relief exceeding that ;which the court has jurisdiction to
administer shall be given to the defendant upon any such
counterclaim :

Provided always that in such case it shall be lawful for
the Supreme Court or a Judge thereof, if it is thought fit on
the application of any party to the proceeding, to order that
the whole proceeding be transferred to the Supreme Court;
and in such ease the record of such proceeding shall be trans-
mitted by the clerk to the Supreme Court; and the same shall
thenceforth be continued and prosecuted in the Supreme Court
as if it had been originally commenced therein.

(2.) The jurisdiction of a Local Court, in cases of coun-
terclaim, shall not be execluded by reason—

{a) that, where the counterclaim involves more than one
cause of action, as to each of which the defendant
might have maintained a separate action, each such
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cause of action being within the jurizdiction of the
court, the aggregate amount of the counterclaim
exceeds the jurisdiction of the court; or

(b} that the counterclaim is for an amount of money ex-
ceeding the jurisdiction of the court, provided that
the plaintiff does not object in writing, within the
preseribed time, to the court giving relief exceed-
ing that which the court would otherwise have
jurisdiction to administer.

(8.) In any case where the counterclaim involves matter
beyond the jurisdiction of the eourt, notwithstanding the pro-
visions of this section, the court may, on sueh terms {(if any)
as the conrt thinks just, either adjonrn the hearing of the case,
or stay execution on the judgment, for such time as may be
necessary to enable any party to apply to remove the proceed-
ings into the Supreme Court or to enable the defendant to pro-
secute in that conrt an action for the purpose of establishing
his counterclaim; and in default of any such applieation being
made, or action brought, the court shall, after the expiration
of the time limited, have jurisdiction to hear and defermine
the whole matter in controversy, to the same extenf as if all
parties had consented thereto.

35. The several rules of law enacted and declared by the
Supreme Court Act, 1830, shall be in force and receive effect
in Loeal Courts, so far as the matters to which sueh rules re-
late shall he respectively cognisable by such courts.

As to Locality.

38. Ivery Loeal Court shall bave jurisdiction throughout
the State:

But, except as hereinafter provided every action shall be
commenced—
(a) in the cowrt held nearest to the place where the de-
fendant, o1 one of the defendants, resides or carries
on business; ov

{(h) in the court lheld nearest to the place wheve the de-
fendant, or one of the defendants, vesided or car-
ried on business at any time within six months next
before the entry of the plaint; or

(c) in the court held nearest to the place where the cause
of action or elaim wholly or in part arose.
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36a. (1.) Notwithstanding anything in the proviso to see
tion thirty-six, a person desivous of bringing an action, of a
kind to which the proviso applies, in a local court, shall be per-
mitted to commence the action in any eourt, and in the absence
of any objection to the jurisdiction he shall be deemed to have
selected a proper court.

(2.) The jurisdiction of the court chosen by the plain-
tiff for the commencement of such an action, provided the
action is as regards subject-matter within the jurisdiction of
the Local Courts of the State, shall not be ¢uestioned by any
person or by the Supreme Court or any other court save as is
in this section provided.

(3.} A defendant who has been sued in a eourt which is
not the nearest to his place of residence may, if he contends
that the action has not been commenced in a proper court, ob-
ject to the jurisdiction by adding to his notice of defence words
to the effect following :—“T object to the jurisciction or this
court, and say that I reside at (naming the place), and I rve-
quire this action to be transferred to the eonrt nearest to that
place,”?

(4.) On receipt of a notice of defence containing such an
objection the clerk shall give the plaintiff a notice according
to Form 1 in the Second Schedunle, and unless the plaintiff,
before the expiry of the prescribed time, shall file in the couxrt
an affidavit according to the prescribed form justifying his
choice of conrt, or discontinue the action, the clerk shall trans-
fer the action in the presdribed manner in accordance with the
requisition of the defendant, and the clerk of the conrt to which
the action is transferred shall forthwith give the parties the
prescribed notice of trial.

(5.) If the plaintiff shall in due time file such an affidavit,
the elerk shall duly consider the facts disclosed thereby, and
shall decide whether the action has been commenced in a pro-
per court, and so ought to continue in his court or not, and if
he shall decide that it ought to continue he shall give notice
of trial as if the notice of defence contained no objeetion; but
if he shall decide that it ought not to so continue, then the
action shall be transferred and shall proceed as if no such
affidavit had been filed.

(6.) Such affidavit may be made by the plaintiff or any
other person, but shall not be deemed sufficient unless it ap-
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pears that the matters deposed to therein are within the per-
sonal knowledge of the deponent, and that the facts disclosed
thereby show that the plaintiff has comumenced the aection in
a proper court.

(7.} If there are more defendants than one, no notice of
any objection shall be sent to the plaintiff till every defendant
has either given notice of defence or made default in so doing,
and in such case, if more than one objection has heen macle,
and each chjection does mot require a transfer to the same
court, then in the event of a transfer being necessary, the
action shall he transferrved to such one of the courts to which
a transfer has been requived as the plaintiff shall, within one
week after the receipt by him of the notice, select or, in default
of sueh seleetion, as the clerk shall determine.

(8.) The magistrate may exercise any power or discretion
of the clerk under this section, and may in specific cases give
direetions to the clerk as to the exercise of any sueh power or
discretion, and the clerk shall observe every such divection.

(9.) The decision of a clerk or magistrate as to the dne
filing or default in fling of such affidavit as aforesaid or as to
whether an action ounght to continue in his conrt or not shall
be final.

37. A magistrate proposing to sue any person, and any
“person proposing o sue a magistrate, by an action which
should be commenced in a court assigned to such magistrate,
may bring his action in the neavest court which is not assigned
to such magistrate.

38. Auy person proposing to sue an officer of the court in
which the action should be commenced may, if he so cesives,
bring his action in the nearest court of whicl the defenclant
is not an officer.

38a. (1.} If it shall be made o appear to a Judge of the
Supreme Court that it is just or expedient that any action or
matter in a Local Court should be tried or determined or
shonld proceed in another Local Court, he may order the whole
action or matter to be transferrved to such other court, upon
such terms (if any) as to payment of costs, giving security for
costs, or otherwise as he thinks fif; and in such cage all pro-
ceedings in such action or matter, or certified copies thereof,
shall be transmitted to such other conrt, and the action ov
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matter shall thereafter be continued and proceed therein in the
same way, so far as may be, as if it had been commenced there-
in.

(2.) The decision of the Judge making or refusing to
make an order hereunder shall be final.

Consent Jurisdiction.

39. If both parties agree, by a memorandum signed by
them or by their solicitors, that any specfled Loeal Court shall
have jurisdiction to try any action which might be br onght in
the Supreme Court, that Local Court shall have Jurzsd1ct1on
to try the action.

The memorandum shall state that the parties signing it
know that the action 1s not within the jurisdiction of the court
without such consent, and shall be filed with the clerk at the
time when the plaint is entered.

Part IV.—PRrocEDURE.
Plaint gnd Summons.

40. (1.) Any person intending to bring a personal action
in a Local Court shall inform the clerk of the names and places
of abode or business of the proposed parties to the action and
of the amount claimed and of the general nature of the canse
of action.

(2.} The clerk shalk thereupon enter in a book to be kept
for that purpose a plaint in the prescribed form, setting forth
the information aforesaid.

(3.) A misnomer or inaccurate deseription of a person or
place in a plaint, summeons, or other document shall not vitiate
the same if the person or place is named or described as com-
monly known.

(4.) In the case of a claim for property other than money,
the value of the property shall be deemed to be the amount
claimed.

41. (1.) The clerk shall then issue in duplicate a summons
according to the Form 2 in the said Second Schedule, and bear-
ing the number of the plaint in the margin thereof, and where
there are more defendants than one he shall issue as many

“additional duplicates as there are additional defendants.
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(2.) The plaintiff shall indorse on o1 annex to such gum-
mons anc every duplicate thereof a statement (which shall be
called the claim), setting ouf concisely the cause of action
alleged and the amount or value of the money or property
claimed, and the nature of any other relief claimed.

(3.) The clerk shall retain one such swmmons and claim,
and shall hand over the duplicates for service.

42, (1) Every such summons shall be served personally,
“except in those cases wherein a different method of service
is preseribed, or shall as bereinafter provided be ordered ov
allowed by the magistrate or clerk

(2.) Where the magistrate or clerk is satisfied that to
effect personal service of a summons would involve undue
expense, he may allow service by post.

(3.) Service hy post may be effected by the clerk de-
spatehing the summons throngh the post as a prepaid regis-
tered letter addressed to the party to be served at his place
of abode or husiness. :

43, Where personal service of a sununons or other
process or serviee in the preseribed manner of any summons
or process has not been effected, and the magistrate is satis-
fied that veasonable efforts have been made to effect such
serviee, he may order that the plaintiff be at liberty to pro-
ceed as if personal serviece or service in the preseribed man-
ner had been effected, subject to such conditions (if any) as
he may think fit.

44, (1.) Proof of service may be given in the presecribed
manner by the certificate of a bailiff or police officer, or the
affidavit of any other person who has served any summons or
process.

(2.) Any false statement in any such certificate shall
render the person making the same liable on summary con-
vietion to hmprisonment with or without hard labour for any
period not exceeding six months.

(3.) Provision may be made by rules of court for special
methods of proving service in special cases.

(4.) The provisions herein or made by any such rules
relating to service of summonses or to proof of such service
may be extended by rules of court to any other process.

15
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45. A defendant shall be allowed to give notice that he
intends to defend an action (which notice is herein ealled
“notice of defence’’) within the time limited for that purpose
in the summons or at any time before a proceeding in default
has been taken.

46. (1.) If a defendant gives notice of defence, the clerk
shall give the plaintiff and such defendant the preseribed
notice of trial. In case there are more defendants than one
stch notice shall not be given till the notices of defence have
been received from all the defendants, or the time for the
giving of every such notice has expired, unless the magistrate
otherwise orders,

(2.) If a defendant has not given notice of defence, and
the time limited for that purpose in the summons has expired,
the following rules shall, according to the nature of the case,
have effect:—

(a) The plaintiff may, in so far as the claim is for a debt
or liqmdated demand in money or for delivery of
goods, apply for and obtain final judgment against
such defendant for the amount claimed or for the
delivery of the goods and for costs and, in so far
as the claim is for pecuniary damages, he mayv set
the case down for the assessment of sueh damages
by the court, and shall he entitled to final judg-
ment for the amount assessed with costs.

{h) Notice of every assessment of damages shall be given
to the parties, and the defendant shall be at liherty
to attend thereon.

{e) All notices and other documents intended for any de-
fendant who has not given notice of defence niay,
in lien of being served ou or given to him, be
sereened or exhibited for the preseribed time in
the office of the court,

(d) Any judgment hereunder shall not he entered after
one vear from the service of the summons, unless
by leave of the magistrate, but, subject to this pro-
vision, may he entered at any time (including va-
cation) by the magistrate or the clerk, and the
clerk shall have such power to determine any ques-
tion necessary to h2 determined for that purpose
as the magistrate would have.
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(e) The magistrate may, after the entry of any judgment
hervennder for a sum not exceeding twenty pounds
exclusive of costs, order the sum and costs (if
any) {o be paid into court at specified times by in-
stalments; buf,-subject to any such express order,
the magistrate shall be deemed to have ordered
that any judegment for any amount ot money en-
tered hereunder shall be payable into cowrt forth-
with or at such time or times and by such instal-
ments (if any) as the plaintiff shall in writing
have agreed to accept.

(f) Where the defendant in defanlt is not the sole de-
fendant, any judgment ecntered shall be without
prejudice to the plaintiff’s right to proceed sith
the action against any other defendant, and any
assessment of damages shall, unless the magis-
trate otherwise orders, be made on the trial of the
action against the other defendant.

47. Anv judgment by default may be set aside by the
magistrate upon such terms as to costs or mode or time of
trial or otherwise as the magistrate may think fit.

Summary Relief,
47a. (1.} When the claim in any action is for a debt ox
liguidated demand in money only, and the defendant has
given notice of defence, the plaintiff may, on affidavit, made
by himself or by any other person who can swear positively
to the faects, verifying the canse of action and the amount
claimed and stating that in the deponent’s belief there is no
defence to the action, apply to the magistrate for judgment
for the amounnt claimed and costs, and the magistrate may
thereupon, unless the defendant by affidavit or otherwise ghall
satisfy him that he las a good defence fo the action on the
merits or onght for any reason to be allowed to defend, give
judgment for the plaintiff accordingly. _
(2.) The application for judgment heveunder shall he
made by interloeutory stunmons veturnable in the chambers
of the magistrate. Such summons may be according to the
form in the third schedule to this Aet and shall be served on
the defendant, with a copy of the verifving affidavit and any
exhibits referred to therein, not less than fwo clear davs be-
fore the day on which it is returnable.
(3.} If iv appears that the defence set up by the defendant
applies to a part only of the plaintiff’s claim or that any
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part of the claim is admitted, the plaintiff shall have judg-
ment forthwith for such part of the claim as the defence
does not apply to or as is admitted, subject to such terms (if
any) as the magistrate may see fit to impose, and the de-
fendant may be allowed to defend as to the residue of the
plaintiff’s claim.

(4.) If it appears to the magistrate that any defendant
has a good defence to or ought to be allowed to defend the
action, and that any other defendant has not such defence and
ought not to be allowed to defend, the former may be allowed
to defend, and judgment may be given for the plaintiff
against the latter, and he may issue execution thereon without
prejudice to his right to proceed with, his action against the
former.

(5.) A defendant may be allowed to defend uncondition-
ally or subject to such terms as the magistrate may see fit
to impose.

(6.) There shall be no appeal against an order giving
unconditional leave to defend or on the part of the plaintiff
against any order giving leave to defend on terms.

(7.) The magistrate may, with the consent of all parties,
dispose of the action finally and without appeal in a sum-
mary manner,

47b. (1.) Where the claim in any action is for an unliqui-
dated demand or damages or other relief, and the defendant
has given notice of his intention to defend same, the plaintiff
may, by summons returnable to the chamber of the magis-
trates, apply for an order that the defendant furnish the pax-
ticulars of his grounds for defence within the lime named in
such order.

(2.) Should the defendant, without reasvnable cause,
neglect to supply particulars of his grounds of defence, he
shall be liable to pay the plaintiff’s costs of the proceedings
in any event.

(3.) The defendant may at any time before judgment
amend his grounds of defence upon such terms as to costs
or otherwise as the magistrate may order,

Special Defences and Counterclaims

43. Subject to the power of amendment conferred by this
Aect, no defendant shall be allowed-—
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(a) to set off or set up by way of counterclaim any debt
or demand claimed or recoverable by him from the
plaintiff; ov

(b) to set up by way of defence, and to claim and have
the benefit of—

(1) infancy; ov

(ii) coverture; or

(iii) the Statute of Frauds; ox

(iv) and Statute of Limitations; or

(v) his discharge or release nnder any Statute

relating to bankruptey or insolvency,

without the consent of the plaintiff, unless the preseribed
notice thereof 1s given fo the clerk of the court.

The clerk of the court shall forthwith communicate any
notice under this section to the plaintiff or his solicitor, by
post or otherwise; but it shall not be necessary for the de-
fendant to prove ou the tiial that such notice was communi-
cated to the plaintiff by the clerk.

Payment into Court.

49, (1.) A defendant may, within the prescribed time, pay
into court, with or without a denial of liability, a sum of
money as full satisfaction for the demand of the plaintiff, to-
gether with the costs inenrved by the plaintiff up to the time
of payment in so far as such costs are sanctioned by the scale
applicable to the sum paid in.

Notice of the payment into court shall be given by the
defendant fo the plaintiff or his solicitor, at least three clear
days before the return day, and, if the plaintiff aceepts such
sum of money in satisfaction, it shall be paid to the plaintiff,
but if the plainfiff elects to proceed, such sum of money shall
remain in court, and shall not be paid out of court except in
pursuance of an order of the magistrate, and if the plaintiff
does not recover a further sum in the action than is paid into
court, the plaintiff shall pay to the defendant the costs in-
curred by him in the action after the payment, and an order
shall be made by the court for the payment of such costs by
the plaintiff.

(2.) A plaintiff may, in answer fo a comnterclaim, pay
money into court in satisfaction thereof, subject to the like
conditionns ag upon pavment into court by a defendant.
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Confession of Debt.

Confession of or

Conlession of or 504! Upon a plamt being entered in a Local Court, whether

debt. the defendant is summoned upon such plaint o1 not,—
Cf. 27 Viet, No.

2 s 880 (a) the defendant may sign a statement confessing the
43, 5. 88, amount of the debt or demand for which such
26/5 plaint has been entered or any part thereof; or

(b) the plaintiff and defendant may sign a statement of
any agreemeni upon the amount of such debt or
demand, and of the terms and conditions upon
which the same is to be paid or satisfied.

Any such statement shall be signed in the presence of
the c]ejI\ of a court, a solicitor, or a justice of the peace.
(

Judgment on 91. (1.) The clerk shall receive such statement of confes-
such confession . .

or agreement.  S101 or agreement, and as soon as convenient thereafter send
of. 27 vict, vo. NOtice of any such confession to the plaintiff, and thereupon
s S?égVict .. it shall not be necessary for the plaintiff otherwise to prove
43, 5 99, the debt or demand, or part thereof so confessed, or the debt

or demand agreed upon.

(2.) The clerk, in case of any such statement of confes-
sion or agreement, shall enter up judgment for the plaintiff
for the debt or demand so confessed, or for the part thereof
so confessed if the plaintift is willing to aceept such part in
satisfaction of his claim, or for the amount and upon the
terms and conditions agreed upon, as the case may be, and
such judgment shall to 111 intents and purposes be the same
as if it had been a judgment of the court.

Parties.

Procesdings by 92, In proceedings under this Act by a man and his wife
ushan an . . . . a .

wite, for an injury done to the wife in respeet of which she iw
w.sw. 1901,  hecessarily joined as a co-plaintiff, the hushand may add

. 4, s, 43, . . . .
No- 4 claims in his own right.

In the case of the death of either of them the action, so
far only as relates to the causes of action, if any, which do
not survive, shall abate.

Bankruptey not 0o, Lhe bankruptey of the plaintiff in an action which the
& sbate 1f true- trustee might maintain for the henefit of the ereditors shall not
e ut”  cause the action to abate, if the trustee elects to continue the
of. 27 viet, wo. 2ction and to give security for the costs thereof within such
2L 5 1. " reasonable time as the magistrate orders, but the hearing of

43, 5 94 the action may be adjourned until the election is made.
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If the irustee does not elect to continue the action and to
give the security within the time limited by the order, the de-
fendant may avail himseif of the bankruptey as a defence to
the action.

54, When a plaintiff has a demand recoverable under this
Act against two or more persons jointly answerable, it shall
be sufficient if any one or more of the persons is or are served
with process, and judgment may be obtained and execution
issued against the person or persons so served, notwithstand-
ing that others jointly liable are not served or sued, or are
not within the jurisdiction of the court.

Fvery such person against whom judgment is so obtained,
and who has satisfied the whole or a part of the judgment,
shall be entitled to demand and recover contribution from any
other person jointly liable with him.

55. Anv two or more persons claiming or being liable as
partners may sue and be sued in the name of the respective
fiying, if any, of which sveh persons were partners at the time
of the aceruing of the cause of action; and in any such case
any party to the action may apply for the names of the
partners in any sueh firm, and the magistrate mav order an
affidavit to be filed stating the names and addresses of such
pariners.

Any person carrying on business in the name of a firm
apparently consisting of wore than one person may be sued
in the name of such firm.

55. An executor or administrator may sue and he sued in
the same manner in which a person may sue or be sued in his
own right, and in any such case judgment may be given and
execution issued againgt the same persons against whom, and
in the same manner in which, judgment wounld be given or
execution issued in the Supreme Court.

57, A person under the age of twenty-one vears may sue
by his next friend, and defend by a gnardian ad litem.
Provided that any minor may sue in his own name for
wages o1 piecework, or for work or services as a clerk, ser-
vant, mechanie, or labourer, in the same manner as 1f he were
of full age.
Provided, also, that apy minor above the age of eighteen
vears may sue or be sued without a next friend or guardian,
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e

upon any cause of action within the jurisdiction of the court
in respect of which he might sue or be sued by next friend or
guardian; and judgment may be given in any such action,
and such proceedings may be had and taken as if the minor
were of the full age of twenty-one vears.

Joinder and Severance of Causes of Action.

98. Two or more causes of action, if by aud against the
same partles may be joined i the same action: but if the

magistrate is of opinion that the trial of differ ent causes of
action together would be inexpedient or inconvenient, he may
order separate trials to be had.

59. A plaintiff shall not divide a cause of action for the
purpose of bringing two or move actions; but a plaintiff
having a cause of action for more than the amount for which
a plaint might be entered may abandon the excess (which
abandonment shall be stated when the plaint is entered), and
thereupon the plaintiff may on proving his ease, recover to
an amount not exceeding one hundred pounds, and the judg-
ment of the court shall be in full discharge of all demands in
respect of the cause of action, and entry of the judgment of
the court shall be made aceordingly.

60. If a defendant has given two or move bills of exchange,
promissory notes, honds, or other securities, for a debt or
sum originally exceeding one hundred pounds, the plaintiff
may sue separately upon each of the securities not exceeding
one hundred pounds as forming a distinet cause of action.

Changing Venue.

61. (1.) If the magistrate is satisfied by either party to an
action or matter pending in a court assigned to him that such
action or matter can be more conveniently or fairly tried or
heard in another court, he may orvder that the same be sent
for trial to such other court.

(2.) If a magistrate is interested in an aection or matter
pending i a court assigned to him, he shall either order the
actlon or matter to be sent for trial or hearing to the nearest
court which is not assigned to him, or shall adjourn the trial
and order the same to be heard before another magistrate.

(3.) The clerk of the court in which the action or matter
was commenced shall forthwith transmit, to the clerk of the
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court to which it is sent, a certified copy of all the proceed-
ings therein, and the magistrate of the last-mentioned court
shall appoint a day for the trial or hearing, notice whereof
shall be sent, by post or otherwise, by the clerk, to both
parties.

dlieans of obtaining Lvidence.

62. A party to an action or matter may obtain, at the
office of the clerk, summonses to witnesses, requiring them
to. attend at the trial, with or without a clause requiring the
production of books, deeds, papers, and writings in their
possession or control.

63. Any person sumimoned as a witness, either personally
or in the preseribed manner, to whom at the same time pay-
ment o1 a tender of payment of his expenses is made on the
prescribed seale, and who refuses or neglects, withont suffi-
cient canse, to appear or to produce any hooks, deeds, papers,
or writings, requived by the smumons to be produced, and
also every person present in eourt who is reguired to give
evidence and who refuses to be sworn and give evidence, shall
forfieit and pay such fine, not exceeding fifty pounds, as the
magistrate shall direct.

The whole or a part of the fine, as the magistrate thinks
fit, after deducting the costs of levying it, shall be applicable
towards indemnifying the party injured by the refusal or
negleet, and the remainder shall be disposed of in the same
manner in whieh other moneys recovered by the clerk of the
court by which the fine was imposed ave disposed of, but the
fine shall not exempt any person from an action for disobey-
ing the summons,

64. Tnstead of fining the person so refusing or neglecting
to appear, the magistrate before whom the person should have
appeared may, if good cause is not shown for his non-appear-
ance, issue his warrant to bring and have the person at a time
and place to he therein mentioned before the magistrate to
testify what hie knows concerning the matters in dispute in the
action or matter in which he is summoned as a witness, and
may adjourn the trial to that time and place.

85. (1.) Any party to an action or matter may call on any
other party thereto, by notice in the prescribed form, to admit
any fact or document, saving all just exceptions; and in case
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of refusal or neglect to admit, the cost of proving the fact ox
document shall be paid by the party so neglecting or refusing,
whatever the result of the action or matter may be, unless on
the trial or hearing the magistrate shall certify that the re-
fusal to admit was reasonable.

(2.) An affidavit of a party or of the solicitor in any
action or matter or his clerk of the signature of any admis-
sion made in pursuance of such notice and annexed to the aff-
davit shall be sufficient evidence of such admission.

66. Upon the application of any party to an action or mat-
ter the magistrate may order that—
{(a) the party against whom such application is made; or

(b) if such party is a body corporate, svine officer to be
named of such body corporate

shall answer, on affidavit, stating what documents he or they
has or have in his or their possession or power relating to the
matters in dispute, or what he knows as to the custody such
documents or any of them are in, and whether he or they ob-
jects or ohject to the production of such ag ave in his or their
possession or power, and if so, on what grounds:

But discovery shall not be ordered when and so far as the
magistrate is of opinion that it is not necessary either for dis-
posing of the action or matter, or for saving costs.

67. Any party to an action or matter may, at any time,
give notice in writing to any other party in whose particulars
of claim, set off, counterclaim, or affidavits reference iz made
to any doecument, to produce such document for inspeection of
the party giving such notice, or his solicitor, and to permit
copies thereof to be faken.

A party not complying with such notice shall not after-
wards be at liberty fo put such document in evidence in such
action or matter, unless he satisfies the magistrate that he had
a cause or excuse, which the magistrate deems sufficient, for
not complying with such notice, in which case the magistrate
may allow the same to be put in evidence on such terms, if
any, as he may think fit.

68. A magistrate shall, in the, exercise of the powers con-
ferred hy the two last preceding sections, have and exercise
the same power and authority for compelling obedience to,
and for punishing disobedience of orders made thereunder, as
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the Supreme Court, or a Judge thereof, may exercise for com-
pelling obedience to, or punishing disobedience of, any such
order.

69. (1) A magistrate may, at any time after plaint filed,
on the application of either party, supported by affidavit show-
ing—

(a) that the evidence of any specified witness, including
either of the parties, is material in the action; and

(b) that such witness is abgent from the State, or above
one hundred miles from the place of trial, or unable
from sickness or infirmity to attend at the hearing,
or is about to quit the State or to go to some place
beyond the said distance,

take in court or in chambers, or anthorise the clerk of any
Local Cowrt, or any justice of the peace, or legal practitioner,
whether of Western Australia or elsewhere, to take, at some
convenient place, the examination of such witnesd de bene
esse.

(2.) All evidence so taken shall be admissible at the hear-
ing, subject to all just exceptions, unless it is proved that such
witness is, at the time of the hearing, within a convenient dis-
tance of the court and able to attend.

(3.) In every case the opposite party shall have sufficient
notice of the time and place appointed for taking such exam-
nation, and may cross-examine such witness in the usnal man-
ner.

{(4.) The magistrate may either direet the costs of taking
such evidence to be paid by the party applying, or make the
same costs in the cause.

Trial,

70. Tbe magistrate shall, in all actions or proceedings in
the court, determine all questions of law and of fact.

71, On the retwrn day the plaintiff shall appear, and there-
upon the defendant shull bhe required to answer the plaint;
and on answer being made in court the magistrate shall pro-
ceed to try the action and give judgment without further
pleading or formal joinder of issue.
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72. If on the return day or upon any adjominment of the
court or of the action the plaintiff does not appear, and the de-
fendant appears, the plaintiff shall be nonsuited -

But if the plaintiff does not appear when called upon, and
the defendant appears and admits the cause of aection to the
full amount claimed, and pays the fees payable in the first in-
stance by the plaintiff, the magistrate may proceed to give
Judgment as if the plaintiff had appeared.

If in any such case neither party appears, the action may
be struck out of the list of actions for trial,

73. If on the veturn day, or upon an adjournment of the
court or of the action, the defendant does not appear, the fol-
lowing provisions shall apply :—

(a) If the claim is for debt or liquidated money demand,
on proof of service of the summons, judgment may
he entered for the plaintiff for the amount of the
claim and costs; and

(b) In any other case the magistrate may, on proof of ser-
vice of the summons, proceed to the trial of the
action on the part of the plaintiff only, and the
judgment thereupon shall be as valid as if both
parties had attended:

But the magistrate may, at the same or a subsequent
court, set aside a judgment so entered or given in the absence
of the defendant, and the execution upon it, and may grant a
new trial of the action, upon such terms, if any, as to payment
of costs, giving security for the debt or costs, or otherwise as
he thinks fit.

Judgment under paragraph (a) of this section may be en-
tered by the magistrate or the clerk; and the clerk shall have
the same power to hear and determine any quesfion necessary
to be heard and determined, and to make any order as to pay-
ment, and to enter up the judgment as the judgment of the
court, as the magistrate would have.

74. Where the defendant has a right of set-off or counter-
claim in respect of any debt or demand against the plaintiff,
the defendant shall be entitled to recover the amount, if any,
by which the debt or demand so set off or counterclaimed is
found to exceed the debt or demand claimed and proved by
the plaintiff, and to have judgment and execution for the same

accordingly.
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75. The magistrate may in any cade make orders for grant-
ing thne to the plaintiff or defendant to proceed in the prose-
cution or defence of the action, and may also from time to
time adjourn the court or the trial, or further irial, of an
action in such manner and upon such terms as to the magis.-
trate may seem fif.

768. Where a defendant appearing at the hearing, either in
person or by solicitor or by some other person duly anihor-
ised on his behalf, admits the claim, the clerk may, by leave
of the magistrate, or in case of the magistrate’s absence, settle
the terms and conditions upon which it is to be paid, and enter
up judgment accordingly as the judgment of the court.

Subject to the rules of the court, the clerk may, on the ap-
plication of the parties, and by leave of the magistrate, hear
and determine any disputed claim where the sum claimed or
the amount involved does not exceed five pounds.

77. The magistrate may, after deciding or reserving any
question of Hability, rvefer to the clerk any mere matter of
aceount which is in dispute between the parties, and, after de-
ciding the question of liability, may give judgment on the
elerk’s report.

Euvidenee.
78, 'The rules of evidence observed in the Supreme Cowrt
shall be applicable to and chserved upon the trial of questions
of fact in a Local Court.

79, Subject to the power of amendment conferred by this
Act, evidence shall not be given by the plaintiff of any demand
or eause of action excepf such as is stated in the summons is-
sued in the action.

80. Any affidavit to be used in a Loeal Court may bhe sworn
before a magistrate or clerk of a Tiocal Court, or a justice of
the peace, or a commissioner for taking a#idavits in the
Supreme Court; and all clerks of Local Courts, justices of the
peace, and commissioners are hereby aunthorised and empow-
ered to take affidavits to be used in a Local Court without any
commission heing issuwed for that purpose.

Costs.
81. Except as hereinafter provided, and subjeect to the rules
of court, the costs of any action or matter shall be paid by
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SL & 52 Viet, c. O apportioned between the parties in such manner as the
) magistrate dirvects, and in default of a special direction shall
abide the event; and the costs may be recovered in like manner

as a debt adjudged by the court to be paid can be recovered.

Cost: to be 82. IHxcept as hereinafter provided, and subject to the

on o1 & sz vie, T0lEs of court, all costs and chavges as hetween the parties

c. 43, s 118, shall he taxed by the clerk of the court in which they are in-
curred, but the taxation of the clerk may be reviewed by the
magistrate on the application of either party: And no costs
or charges shall be allowed which are not sanctioned by the
scale of costs in force for the time Dbeing.

Fess to legal 83. The fees to be allowed to legal practitioners for ap-

ne aliowances Pearing or acting on behalf of a party to an action or other

to witnesses.  proceeding, and the expenses to be paid to witnesses, shall be
according to the scale prescribed by the rules of court.

Gosts whero 8_4. ‘Whenever an agtiop or matter is commenced over

jurisdiction. which the court has no jurisdietion, the magistrate shall, un-

o151 & 52 viet, less the parties consent to the court having jurisdietion, order
' it to be struck out, and shall have power to award costs, to
the same extent, and recoverable in the same manner, as if

the court had jurisdiction therein and the plaintiff had not

appeared, or had appeared and failed to prove his demand.

Costs between 85. (losts and charges of proceedings as between solicitor
Sieier and - and client may be taxed by the magistrate of the court in
Cf.51 & 62 Viet, which they were incurred, or by the taxing officer of the

¢, 43, s
Supreme Court.

Costs i Supreme Court of Actions that might be brought
n o Local Court,

Costs when ot 80. With respect to any action brought in the Supreme

T ern. Court which could have been commenced in a Lecal Court,

oite, % e . the following provisions shall apply :—

Ef?.' 45;' EE;‘E;-VII.. (1) If in an action founded on coniract the plaintiff re-

- covers a sum less than twentv pounds, he shall not
be entitled to any costs of the action; and if he
recovers a sum of twenty pounds or upwards, but
not exceeding fifty pounds, he shall not be entitled
to any more costs than he would have been entitled
to if the action had been bronght in a Local Court;

and
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(2) If in an action founded on tort the plaintiff recovers
a sum less than ten pounds, he shall not be eutitled
to any costs of the action; and if he vecovers a
sum of ten pouhds or upwards, but not excaeding
twenty pounds, he shall not be entitled to any more
costs than he would have been entitled to if the
action had been hrought in a Local Court,
unless in any such action, whether founded on contract or on
tort, a Judee of the Supreme Conrt certifies that there was
sufficient reason for hringing the action in that court, or un-
less the Supreme Court or a Judge thereof shall hy order
allow costs:

Provided that, if in anv action founded on contraet the
plaintitt within twentyv-one davs after service of the writ, or
within such furiher time as wmay be ovdered by the Supreme
Court or a Judge thereof, ehtains an ovider in chambers under
the 1ules of the. Supreme Conrt, empowering him to enter
judgment for a sum of twenty pounds or upwards, he shall
be entitled to costs aceording to the seale for the time being
in use in the Supreme Court.

87. When an action is brought in the Supreme Court
which might have been brought in a Local Court without the
defendant’s consent, or in which the claim, though it ovigin-
ally exceeded one Lundred ponnds, is reduced by payment
into court, an admitted set-off, or otherwise, to a sum not
exceeding one hundred pounds, the defendant may at any
time apply to a Judege in chambers for an order remitting
the action to a Local ('ourt, and the Judge may; in his dis-
eretion, make an order accordingly.

Thereupon the master of the Supreme Counrt shall trans-
mit to the clerk of the Local Court to whieh the action is re-
mitted a copy of the order, together with a copv of the writ
and of the pleadings (if any).

And the magistrate of the Local Court shall appoint a
day for the trial of the action, and notice of it shall be sent
by the clerk, by post cr otherwise, to hoth parties or their
solicitors, and after the trial the clerk of the Local Clourt shall
certifv the vesult to the master of the Supreme Court, and
judgment in accordance with the certificate may be signed in
the Sunreme Conrt.

The costs of the pariles in respect of the proceedings
subsequent to the order and up to judgment shall be allowed
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according to the seale preseribed in Local Courts. The costs
of any other proceedings shall he in the discretion of the
Supreme Court or a Judge thereof.

88. A person against whom an action founded on tort is
brought in the Supreme Court, whatever the amount claimed
may be, may, upon an affidavit that the plaintiff has no visible
means of paving the costs of the defendant if a verdiet is not
found for the plaintiff, call upon the plaintiff to show canse
before a Judge in chambers why he should not give security
for the defendant’s costs of the action, and why in defaunlt of
such security the action should not be remitted to a Local
Court, or the proceedings in the action be stayed.

Upon the hearing of the application, the Judge, unless
he is satisfied that the plaintiff has a cause of action which
ought to he prosecuted in the Supreme Court, may order that
the plaintiff shall, within a time mentioned in the order, give
security for the defendant’s costs to the satisfaction of the
Judge, and that, in the event of the plaintiff failing to give
the security, the action shall be remitied to a Local Conrt to
be named in the order, or that in the event of such failure all
proceedings in the action be stayed.

‘When such an order is made, if the plaintiff fails to give
the security within the time limited by the order, the plaintift
shall, unless the proceedings are directed to be stayed, lodge
the original writ and the order with the clerk of the last
mentioned comrt, and the magistrate of that court shall ap-
point a day for the trial of the action, and notice of it shall
he sent by post or otherwise by the clevk to both parties or
their solicitors.

The action and all subsequent proceedings therein shall
be tried and taken in such court as if the action had originally
been commenced therein, and that court shall have jurisdie-
tion to entertain and decide the same; and the costs of the
parties in respect of the proceedings subsequent to the order
of the Judge of the Supreme Court shall be allowed according
to the scale of costs preseribed in Loeal Courts, and the costs
of the order and all proceedings previous to the order shall
be allowed according to the costs for the time being allowed
in Supreme Court actions.

Amendment.
89. A magistrate may at any time amend any defect or
error in a proceeding, whether there is anything in writing
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to amend by or not, and whether the defect o1 ervor is that of
the party applving to amend ov not; aud an amendient may
be made upon or without pavment of costs and upon such
terms as the magistrate thinks fit, and all such amendments
as are necessary for the purpose of determining in the ex-
isting action or matter the real question in controversy be-
tween the parties shall be so made.

Judgment and New Trial,

90. Every judgment and ovder of the counrt, except as in
this Act provided, shall be final and conclusive between the
 partiss; bhut the magistrate may nonsuit the plainiiff in any
case in which proof is not given entitling him fo judgment,
and may also in any case order or permit a new trial, to be
had upon sueh terms as he thinks reasonable, and in the
meantime may stay the proceedings.

91. When judgment is obtained for a sum not exceeding
twenty pounds, exclusive of costs, the magistrate may order
the sum and-costs to be paid at specified times, by instal-
ments, and all such monevs shall be paid into court; but in
all other cases he shall order the full amount fer which judg-
ment is ohtained to be paid either forthwith or within four-
teen clear davs from the date of the judgment, unless the
plaintiff or his solicitor consents to its being paid by instal-
ments, in which case the magistrate shall order it to be paid
at the times and hy the instalments consenfed to; and all
such moneyvs, whether pavable in one sum or by instalments,
shall he paid into couri.

91a. (1.) The assessment of the value of any goods for
the delivery whereof judgment has heen given or entered may
be obtained in the preseribed manner,

(2.) Before such assessment the plaintiff may enforee
such delivery, and after the assessment he shall he entitled,
subject to any order of the magistrate, to enforee delivery of
any such goods still undelivered or payvment of their value at
his sole option.

91b. Any judgment recovered or proceeding taken in a
Liocal Comrt against one or more of two or more persons
jointly.liable shalt be without prejudice to the right to pro-
ceed against the other or others of them.
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Arbitration,

92. The magistrate may, with the consent of both parties
to an action, order the same with or without other matters
within the jurisdiction of the court in dispute between the
parties, to be referred to arbitration, to such person or per-
sons and in such manner and on such terms as he thinks
reasonable and just.

The reference shall not be revocable by either party ex-
cept by consent of the magistrate, and the arbitrator or arhi-
trators or umpire shall hear and detérmine the case, and the
award given by him or them shall be entered as the judgment
in the action, and shall be as binding and effectnal to all in-
tents ag if it were the judgment of the court:

But the magistrate may, on application to him at the first
sittings of the court held after the expiration of one week
after the entry of the award, set aside the award, or refer the
award back to the arbitrator, arbitrators, or umpire, or, with
the consent of the parties, revoke the reference or order an-
other reference to be made in the manner hefore prescribed.

93. When a reference to arbitration is made by a magis-
trate, he may, by an order to be made for that purpose, direct
the issue of summonses requiring the attendance and exam-
ination of any person to be named, or the production of any
documents to be mentioned, in the order.,

Any such summons may be served in the same manner,
and disobedience to the stmmons shall entail the same conse-
quences, as in the case of a summons to a witness to attend
at a trial of an action:

But a person shall not be compelled to produce under the
summons any writing or other document which he would not
be ecompelled to produce at a trial.

Every application made to the magistrate for such an
order must set forth the place where the witness whose attend-
ance is required is residing at the time.

Every person whose attendance is so required shall be en-
titled to the like conduct money and payment of expenses as
for and upon attendance at trial.

Parr V—REPLEVIN.

94.  All actions of replevin brought in a Local Court shall
be commenced by plaint, and in every such action the plaint
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shall be entered in the court leld nearest to the place where
the goods were seized.

85. The sheriff shall have no powers and rvesponsibilities
with respect to replevin bouds and replevins; but the elerk of
the conrt held nearest to the place where any goods subjeat to
replevin are seized shall be empowered, subject to the provi-
sions hereinafter contained, to approve of replevin bonds, and
to grant replevins, and to issue all necessary proecess in rela-
tion thereto, and such process shall he executed by the bailiff.

The clerk of the court shall, at the instance of the party
whose goods are seized, cause the same to be replevied to such
party, on his giving one or other of such securities as arve men-
tioned in the two next following sections.

86. \Vhere a replevisor desires to conmumence proceedings in
the Supreme C'ourt he shall, at the time of replevying, give
security, fo he approved of by the c¢lerk in the last preceding
section mentioned, for such an amount as guekh elerk shall deem
sufficient to cover the alleged vent or damage, or if the goods
replevied have been seized otherwise than under colour of dis-
tress, the value of the goods, and in either casé the prohable
costs of the action in the Supreme Court, conditioned to com-
menee an action of replevin against the seizor in the Supreme
Court, within one week {rom the date thercof, aud to prose-
eute such action with effect and without delay, and unless judg-
ment thercon is obtained by default, to prove bhefore the
Supreme Court that he had good gronud for believing either
that the title to land, the vent or valuz swhereof exceeded
twenly pounds by the year was in question, or that such rent
ov chnmge, or the value of the goods seized, exceeded twenty
pounds, and to make return of the goods if a retwrn thereof is
adjudged.

97. If a replevizor desires to commnence proceedings in a
Local Court, he shall at the time of replevying give security,
to be approved of by the clerk, for snch an amount as the clerk
shall deem sufficient to cover the alleged rent or damage in re-
spect of which the distress was made, or if the goods replevied
were seized otherwige than under eolour of dlstl ess, the valua
of the goods, and in either case the probable costs of the action,
conditioned to commence an action of replevin against Jrhe
seizor in the conrt held nearest to the place where the 2oods
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were seized, within one month from the date of security, and to
prosecute such action with effect and without delay, and to
make a return of the goods if a return thereof is adjudged.

98. Any action of replevin brought in a Local Court shall
be removed into the Supreme Court by a writ of certiorari, it
the defendant applies to the Supreme Coumrt or to a Judge
thereof for such writ, and gives security, to be approved of by
the Master of the Supreme Court, for such amount, not ex-
ceeding one hundred and fifty pounds, as the Master thinks fit,
conditioned to defend such action with effect, and unless the
replevisor discontinnes or coes not prosecute such action, or
becomes nonsuit therein, to prove bhefore the Supreme Court
that the defendant had good ground for believing, either that
the tifle to land the rent or value whereof exceeded twenty
pounds by the vear was in question, or that the rent or dam-
age in respect of which the distress was taken, or the value of
the goods seized, exceeded twenty pounds.

Part VI—Rrcovery or Posszsstoxy or Laxo,

99. When the term or interest of the tenant of any land,
where the rent payable in respect thereof did not exceed one
hundred pounds by the year, and upon which no fine or pre-
mium was paid, has expired, or is determined by notice to quit
or by demand of possession, and the tenant or a person claim-
ing under him neglects or refuses to give up possession, the
landlord may bring an action to recover possession, either
against the tenant or against the person so neglecting or re-
fusing, in the court held nearest to the land.

A summons shall theveupon be issued in the prescribed
form, addressed to the tenant or the person so neglecting or
refusing; and if on the return day the defendant does not
show good cause to the contrary, then, on proof of the tenancy,
and of the defendant still negleeting or refusing to deliver up
possession, and of the yearly rent, and of the expiration or
other determination of the tenancy with the time and manner
of the determination, and of the title of the plaintiff, if the title
has accrued sinee the letting of the land, and of the service of
the summons if the defendant does not appear, the magistrate
may order that possession of the land be given to the plaintiff,
either forthwith, or on or before such day as the magistrate
appoints.

If the order is not obeved the clerk, whether the order is
proved to have been served or not, shall, on the application of
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{
the plaintiff, issue a warrant authorising and requiring the
bailiff of the court to give possession of the land to the plain-
tiff,

166, When the rent of any land, of which the rent payable
does not exceed one hundred pounds by the year, is in arrear
for ten days in the case of a weekly tenancy, or for twenty-
one days in the case of a monthly tenancy, or for forty-two
days in the case of a tenancy for any longer period, and the
landlord has right by law to re-enter for the non-payment
thereof, he may, without formal demand or re-entry, bring an
action to recover possession in the court held nearest to the
land.

A summons in the preseribed form shall thereupon be is-
sued to the tenant, and the service of it shall stand instead of
a demand and re-entry; and if the tenant, five clear days be-
fore the veturn day, pays into court all the rent in arrear and
the costs, the action shall be stayed.

But if he does not make sueh payment and does not, on
the return day, show good cause why tlie land should not be
recovered, then on proof of the rent of the land, and of the
fact that suneh rvent was in arrear before the plaint was en-
tered, and of the landlord’s power to re-enter, and of the rent
being still in arrear, and of the title of the plaintiff, if the title
has accrued since the letting of the land, and of the service of
tho summouns if the defendant does not appear, the magistrate
may ovder that possession of the land be given to the plaintiff
on or before such day, not heing less than fourteen days from
the day of heaving as the magistrate appoints, unless within
that time all the rent in avrear and thae costs are paid into
court.

If the order is not obeyved, and the rent and costs are not
so paid the cexk, whether the order is proved to have been
served or not, shall, at the instance of the plaintiff, issue a
warrant, authorising and requiring the bailiff of the court to
give possession of the land to the plaintiff, and the plaintiff
shaill, from the time of the execution of the warrant, hold the
land discharged of the temancy, and the defendant and all
persons claiming under hixu shall, so long as the order of the
court remains nureversed, be barred from all relief,

101, In any such aection against a tenant or other person
as in either of the two last preceding sections mentioned, the
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plamtiff may add a claim for rent or mesne profits, or botl,
down to the day appointed for the hearing, or to any preceding
day named in the plaint, provided that the claim does not ex-
ceed one hundred pounds,

102. When a summons for the recovery of possession of
land is served on or comes to the knowledge of a sub-tenant of
the plaintiff’s immediate tenant, such sub-tenant being an oceu-
pier of the whole or of part of the land sought to be recovered,
he shall forthwith give notice of it to his immediate landlord,
under penalty of forfeiting to the landlord three years’ rack
rent of the land held by the sub-tenant, to be recovered by the
landlord by action in the court from which the summons was
issued, and the landlord, on the receipt of the notice, if not
originally a defendant, may be added or substituted as a de-
fendant. '

103. Tf any person shall, without right, title, or license, be
in possession of any land the value whereof does not exceed
one lmndred pounds by the year, the owner or person entitled
to immediate possession may enter a plaint in the court held
nearest to the land to recover possession thereof; and there-
upon a summons in the preseribed form shall issue to the per-
gon so In illegal ocenpation,

If the defendant does not appear at the time named in the
summons, or, if appearing, does not show reasonable caunse
why possession should not be given of the land, and npon proof
of the facts of the case heing made, the inagistrate may issue
a warrant to the bailiff authorising and requiring him to enter,
by force if necessary, and give possession of the land to the
OWIlEY.

If such owner shall have given to the person in occupa-
tion notice in writing to quit, he may, in the same plaint, in-
sert a claim to an amount not exceeding oxne hundred pounds,
for damages for such occupation subsequently to the service
of such notice.

104. A summons for the recovery of possession of land may
be served like other summonses to appear to plaints, but if
the defendant cannot be found, and his place of residence is
not known or admission to it cannot be. obtained for serving
the summons, a copy of the summons shall be posted on some
conspicuous part of the premises sought to be reecovered, and
posting shall be deemed good service on the defendant.
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105. A warrant to a bailiff to give possession of land shall
justify the bailiff named in the warrvant in entering upon the
land with such assistance as he thinks necessary, and in giving
possession accordingly; but an entry under the authority of
any such warrant shall not be made except hetween the hours
of nine in the morning and four in the afternoon.

106. The warrant shall, on whatever day it is issued, bear
date on the day next after the last day named by the magis-
trate in his order for the delivery of possession of the land in
guestion, and shall continue in force for thres months after
such date and no longer; but an order for delivery of posses-
sion need not be drawn up or served,

Parr VIL—Arprrars, Trc.

dppeal to the Supreme Court.
107.  Any party who is dissatisfied with the judgment of

the court in any action or matter may appeal to the Supreme
Court.

The appellant shall, within the time and in the manner
Pprescribed, give notice of the appeal to the other party or his
solicitor, and shall also give security (to be appraved by the
clerk) for the costs of the appeal, or shall, mstead of giving
security, deposit in the hands of the clerk fifteen pounds, to
answer the costs of the appeal in the event of the appeal being
dismissed.

Notice of appeal shall not operate as a stay of execution
upon the judgment, but the execution may proceed, unless the
magistrate, or a Judge of the Supreme Court, otherwise
orders.

103. At the trial or hearing of an action or matter, the
magistrate, at the request either before or after judgment
given of either party, shall make a note of any question of law
raised at the trial or hearing, and of the facts in evidence in
relation to that question, and of his decision on it, and of his
decision of the action or matter.

109. In any action or maiter in which the magistrate has
at the request of either party made a note as in the last pre-
ceding section mentioned, he shall, at the expense of any party
or parties to the action or matter, furnish a copy of the note
so taken at the trial or hearing, or allow a copy of it to he
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taken by such party or parties, and he shall sign the copy,
whether a notice of appeal has been given or not, and the copy

so signed shall be nsed and received at the hearing of the ap-
peal.

110. An appeal shall he heard and determined by the
Supreme Court on a copy of the proceedings and of the notes
of the evidence taken by the magistrate, certified by the
magistrate or the clerk of the Local Court, and such other
materials as to the Supreme Court shall seem fit, with full
discretionary power to receive further evidence on guestions
of faet, snch evidence to be either by oral examination in court
or by affidavit.

But such further evidence shall be admitted on special
grounds only, and not without special leave of the court.

111, On the hearing of an appeal, the Supreme Court shall
have power to draw inferences of fact, and may order a new
trial on such terms as the court shall think just, or may order
judgment to be entered for any party, or may make any other
order, on such terms as the Supreme Court may think proper,
to insure the determination on the merits of the real questions
in controversy between the parties, and may make such order
with respect to the costs of the appeal as it shall think just,
and every such order shall be final,

112. An appeal shall not lie from the decision of a magis-
trate if, before the decision is pronounced, both parties agree,
in writing signed by themselves or their solicitors, that the
decision of the magistrate shall be final.

118. A judgment given by a magistrate, or an action or
matter brought before him or depending in his court, shall
not be removed.by appeal, motion, writ of error, or ceriiorars,
or otherwise into another court, save and except in the man-
ner and according to the provisions of this Aect.

Certiorari.
114. If the Supreme Court or a Judge thinks it desirable
that any action, matter, or proceeding pending in a Local

Court should be tried in the Supreme Court, the Court or
Judge may direct a writ of certiorari to be issued for the re-
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moving such action, matter, or proceeding into the Supreme
Court, upen such terms as to payment of costs, giving secur-
ity for costs, or otherwise ag such Court or Judge thinks fit.

An action or matter shall net be so removed when the
amonnt claimed does not exceed twenty pounds, unless the de-
fendant gives security to the satisfaction of such Court or
Judge for the amount claimed and the costs in the Supreme
Court.

Ovder in lew of Mandamus.

115, A writ of mandamus shall not be issued to a magis-
trate or an officer of a Local Court requiring him to do any
act relating to the duties of his office, but a party requiring
the act to be done may, hy counsel or in person, apply to the
Supreme Comrt or a Judge, upon an affidavit of the facts, for
a rule or summons, calling upon the magistrate or officer of
the Tocal Court, and also the party to be affecied by the act,
to show cause why the acl should not be done, and if after the
service of the rule or summons good cause is not shown, the
Supreme Court or a Judge therecof may, by rule or order,
direct the act to be done, and the magistrate or officer of the
Loecal Clourt ghall, upon being served with the rule or order,
ohey it under pain of attacliment, and in any event the Court
or Judge may make such order with respect to costs as to the
Court or Jndee seems ff.

Prohibition,

116. When an application is made to the Supreme Court
or a Judge theveo! for a writ of prohibition addressed to a
Local (‘ourt, the magistrate of the Local Court shall not be
served with notiee, and shall not, execept by the order of a
Judge of the Supreme Court, be required to appear or he
heard on the application, and shall not be lable to any ovder
for the payment of the costs thereof; but the application shall
be proceeded with and heard in the same manmer in all re-
speets as a case of an appeal duly brought from a judgment
of a magistrate.

Notice of the application shall he given to or served upon
the same partiez as in the case of an appeal against a judg-
ment or an order made or refused by a magistrate in a matter
within his jurisdiction.

Practice in such Cases.

117, The granting by the Supreme Court, or by a Judge
thereof, of a rule or swmmons to show canse why a writ of
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certiorari ov of prohibition should not be issued to a Local
Court, shall, if the Supreme Court or a Judge thereof so
directs, operate as a stay of proceedings in the action to which
the same relates until the determination of the rule or sum.
mons, or until such Court or Judge otherwise orders, and the
magistrate of the Local Court shall, from time to time, ad-
Journ the hearing of the action to such day as he thinks fit,
until the determination or until such order is made.

If a copy of the rule or summons is not served by the
party who obtained it on the opposite party, and on the cerk
of the Local Court, at least two clear days before the day
fixed for the hearing of the action, the magistrate of the Local
Court may order the party who obtained the rule or summeons
to pay the costs of the day, or so much thercof as he thinks
fit, unless the Supreme Court or a Judge thereof has made a
different order respecting such costs.

118, When a writ of certiorari or of prohibition addressed
to a Local Court is granted by the Supreme Court or a Judge
thereof on an ex parte application, and the party who obtained
it does not lodge it with the clerk, and give notice to the op-
posite party that it has been issued, at least two clear days
hefore the date fixed for hearing the action to which it relates,
the magistrate of the Local Court may order the party who
obtained the writ fo pay all the costs of the day, or so much
thereof as he thinks fit, nnless the Supreme Court or a Judge
thereof has made a different order respecting such costs.

119. When an order is granted for the removal of an action
or matter from a Local Court, or for the issuing of a writ of
certiorari for such removal, and provision is not made in snch
order with respect to the costs of the proceedings in the Local
Court, the costs of the proceedings shall be costs in the action

or matter.

Parr VIIL—ExXFORCEMENT OF JUDGMENTS.
Action on Judgment.

120. An action may be brought in the Supreme Court upon
a judgment in a Local Court, but the plaintiff shall not re-
cover any costs in such an action up to judgment unless
the defendant appears and unsuccessfully defends the

setion, .
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121, In any case in which a judgment is entered up or
given for the payment of money, the clerk, on the application
of the party in whose favour the judgment was entered or
given, may issne a warrant of execution, which shall be
directed to the hailiff of the court.

Execution agamst Land.

122. A bhailiff max, under a warrant of execution by which
he is directed to levy a sum of money, seize and take, and
canse to be sold, any land which the person named in the war-
rant is or may be possessed of or entitled to, or which he has
the power to transfer or dispose of for his own benefit.

123. Instead of making an actual seizure of land under a
warrant of execution in ovder to anthorise a sale theveof, the
bailiff may cause notice of the warrant and of the intended
day and place of sale, and the particulars of the property to
be published in snch manner as may be prescribed, or as the
magistrate may direct.

The publication of the notice shalt~be equivalent to an
actual levy by the bailiff on the land indicated in the notice.

124, When the right, title, and intevest of a person of, to,
or in any land 1s sold under a warrant of execution, the magis-
trate shall execute a proper conveyance, assignment, o trans-
fer {o the purchaser, which shall operate and be effectual as a
conveyvance of the estate, right, title, and interest of such
person.

125.  Section one hundred and thirty-three of the Transfer
of Land Act, 1895, shall apply to a sale nnder a warrant of
execution issued under this Act, and that section and the sche-
dules therein referred to shall, in relation to any such sale,
be read as if the words “‘warrant of execution issued out of
a Local Coxrt’” were inserted in place of ““writ of fieri facias
issued out of the Supreme (‘ourt,”” and as if the words ‘*bailiff
of the Loecal Court”” were inserted in place of the word
“isheriff.”’

Erecution against Goods.

126. A bailiff, under a warranf of execution, by which he
1s directed to levy a sum of money, may seize and take, and
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cause to he sold any goods which the person named in the
warrant is or may be possessed of or entitled to, or which he
has power fo assign or dispose of:

Provided that the following goods shall be protected from

seizure —

Wearing apparel of such person to the value of five
pounds, and of his wife to the value of five pounds,
and of his family to the value of two pounds for each
member thereof dependent on him; bedding to the
valoe of five pounds, and an additional sum of one
pound for each member of his family dependent on
him ; implements of trade to the value of five pounds,
family photographs and portraits.

127. The bailiff shall hold any cheques, bills of exchange,
promissory notes, specialties or other securities for money,
which are seized or taken under a warrant of execution, as a
security for the amount directed to be levied uwnder the war-
rant or so much thereof as has not been otherwise levied or
raised for the bhenefit of the execution creditor, and may re-
ceive any moneys payable by virtue of any sueh instrument
from the person liable under 1t.

The execution creditor may sue in the name of the execu-
tion debtor, or in the name of any person in whose name the
execution debtor might sue, for the recovery of the sums
secured or made payable by any suech mstrument, when the
time of payment thereof arrives.

Any money paid to the bailiff or recovered in an aetion
brought by the execution creditor in respect of any such 1n-
strument shall be paid into court by the officer or person who
receives the gsame. The payment of any such moneys to the
bailiff or in the course of or under a judgment in any such
action shall effectually discharge the person by whom they
are paid to the extent of the payment.

128. A sale of goods which are taken in execution shall not
be made until after the expiration of the five days at least
next following the day on which the goods were taken, unless
the goods are of a perishable nature, except upon the request
in writing of the person whose goods are taken.

Until the sale, the goods must be deposited by the balliff
in some fit place, or thev may remain in the custody of a fit

person approved by the bailiff to be put in possession by the.
bailiff. )
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129. The landlord of any premises in which goods are when goods
taken may, at any time within five clear days from the date 53789, Jandierd

of the taking, or at any time before the removal of the goods, ceiain rent In

claim any rent in arrear by delivering to the officer making of. 21 Viet., No.
- e - . . . zZL, s H

the levy a writing signed b_v. himself or his agent, stating the 1 ¢ 52 viet, o

amount of rent in arrear claimed and the period in respect of ** s 180

which the rent is due.

X such a claim is made, the officer making the levy shall,
in addition to levying for the amownt for which the warrant
was issued, keep possession of the goods by way of distress
for the rent so claimed and the cost of the possession, and
shall pot, within five clear days after the notice, sell any part
of the goods taken, unless they are of a perishable natuve,
except upon the request in writing of the person whose goods
are taken.

The bailiff shall afterwards sell so much of the goods
taken mnder {he execution as is sufficient to satisfy—

(a) the costs of and incident to the levy and sale;

(1) the'elaim of the landlord not exceeding the rent for
four weeks when the premises are let by the weel,
the rent for two months when the premises are let
bv the month, or the rent for three months in any
other case; and

(¢) the amount for which the warrant was issued.

Tf a veplevin is made of any goods so taken, the bailiff
shall, notwithstanding the replevin, sell such portion of the
goods as will satisfy the costs of and incident to the levy and
sale under the exccution, and the amount for which the war-
rant was issued, and the suvplus, if any, arising from the sale,
and the residue of the goods shall be returned to the defend-
ant.

The poundage of the bailiff and broker for appraisement
and sale under the possession by way of distress shall he the
same a5 would hdve heen payable if no claim had heen made
for rent; and no other fees shall be demanded or taken in re-
speet thereof,

Execution against the Person,

130. (1.) Subject to the provisions hereinafter contained, gvg, 'q commit
and to the rvles of court, any magistrate may commit to 2t s 2
prison, for a term not exceeding six weeks or until payment
of the sum due, any person who makes default in pavinent of
any debt or instalment of any debt due from him in pursuance
of any judgment ov order of a Loecal Court:
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Provided that such jurisdiction shall only be exercised
where it is proved to the satisfaction of the magistrate that
the person making default either has or has had, since the
date of the judgment or order, the means to pay the sum in
respeet of which he has made default, and has refused or
neglected, or refuses or neglects, to nay the same.

{2.) Proof of the means of the person making default
may be given in such manner as the magistrate thinks fit; and
for the purposes of such proof the debtor and anv witnesses
may be summoned and examined on oath aceording to the
rales of eourt.

(3.) For the purposes of this section, the magistrate may
direct any debt due from any person, in pursuance of any
judgment or order, to be paid by instalments, and may from
time to time vary or rescind such order.

(4.) No imprisonment under this section shall operate as
a satisfaction or extingunishment of anv debt or demand or
cause of action, or deprive any person of any right to take
out execution against the Jands or goods of the person im-
prisoned, in the same manner as if such imprisonment had
not taken place.

(5.} A married woman may be committed under the pro-
visions of this section, where it is proved to the satisfaction
of the magistrate that she either has or has had, since the
date of the judgment or ovder, the means out of her separate
estate to pay the sum in respect of which she has made de-
fault, and has refused or neglecied, or refuses o negleets, to
pay the same.

131, The bailiff and the keeper of the prison to whom the
warrant for the commitiment of a debfoid, or any warrant
jssued in pursuance of it, is directed, shall respectively exe-
cute and obey the same, and the police officers within their
several jurisdictions shall aid and assist in its execution.

A warrant of commitment may be executed on a Sunday
as on any other day.

132. A person arrested or imprisoned under warrant of
commitment shall be entitled to his discharge on payment of
the amount named in the warrant as due on'the judgment or
order, and the costs of obtaining and executing the warrant,
or upon a recelving order under the Bankruptey Act, 1892,
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belng made against him, or his exeeuting a deed of assign-
ment under the Bankrupier Aet Amendment Aet, 1898, or
otherwise upon the order of the magistrate.

The Dbailitf making the arvest, and the keeper of the
prison to whom the warrant is directed, are hereby em-

powered and vequived to receive the amount so paid, and fo

transmit it to the clerk of the court in which the jndgment
was recovered.

133. When the warrvant of commitment is issued, and the
debtor 18 arvested, he shall, unless entitled io his discharge
mnder the provisions of this or some other Aect, be forthwith
convered in the custody of the hailiff or other officer appre-
hending him to a prison in pusnance of the said warrant.

134.  The provisions of section -three of the Debtors Act,
1871, shall not apply to any judgment or order of a Loeal
Comrt.

Execution at o distance.

135. When a warrant of execution or a warrant of coni-
witment has been issued under this Act, the clerk of the court
may send the warrant to the clerk of the Tocal Conrt held
neirest to the place where the person against whom it is
issued, or any of his property, then is or is believed to be,
with a warrant annexed to it, under the hand of the elerk, and
under the seal of the court from which the original warrant
was issued, requiring execution theveof.

The elerk of the conrt to which the warrant is sent shall
geal or stamp it with the seal of the court, and shall issue it
to the hailiff of his eourt.

The last-ientioned hailiff shall thereupon he anthorised
and requived to actin all vespects as if the original warrant
of execution or commitment had been directed to him by the
court of which he is the hailiff, and he shall, within the pre-
seribed time, make a return to the elerk of the court from
which the warrant was orviginally issned with respeet to what
he has done in the execution of the process; and, if a levy is
made, he shall, within the prescribed time, pav over the
morneys received in pursuance of the warrant to the clevk of
the court fo which the warrant was sent, who shall transmit
such monexrs to the clerk of the court from which the warrant
was originally 1ssued, retaining the fees for execution of the
process.
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(Feneral provisions relating to Execution.

136, The precise time when an application is made to the
clerk to issue a warrant of execution shall be entered by him
in the execution book and on the warrant, and when more
warrants than one arve delivered to a hailiff to be executed
against the same person he shall execute them in the order
of the times so entered.

137. When a writ of execution against the lands or goods
of a party to an action or other proceeding has been issued
out of the Supreme ('onrt, and a warrant of execution has
been issued out of a Local Court, the vight to the property
seized shall be determined by the priovity of the time of the
delivery of the writ so issued out of the Supreme Court fo
the sheriff to be executed, or the time of the application to the
clerk for the issue from the Loeal Court of the warrant of
execution, whichever is the earlier.

The sheriff ghall, on demand, inform the clevk of the
precise fime of the delivery of the writ so issued ont of the
Supreme Court, and the elerk shall, on demand, inform the
Sheriff, or a sheriff’s officer, of the precise time of the appli-
cation to the clerk for the issue from the Local Court of the
warrant of execution.

138. 1If the magistrate makes an order for payment of a
sum of money by instalments, exeecution upon the order shall
not be issued against the party until after defanlt in some
instalment.

Upon such default being made, execution or successive
executions may be issued for the whole of the sum of money
and costs then remaining unpaid, or for such portions thereof
as the magistrate may have ordered, or may order, either at
the time of making the original order or at a subsequent time.

139. If at any time it appears to a magistrate that the
defendant in an action or matter is nnable, from sickness or
other sufficient cause, to pay and discharge the debt or dam-
ages recovered against him, or any instalment thereof, the
magistrate may suspend or stay any judgment given or exe-
cution issued in the action or matter for such time and upon
such terms as he thinks fit, and so from time to time until it
appeayrs that the cause of inability has ceased.
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A magistrate may also discharge a debtor confined in
prizon, who by reason of sickness or other sufficient cause,
ought, in the opinion of the magistrate, to be discharged.

145, In or upen everv warrant of execution the clerk of
the cenrt shall cause to he inserted or endorsed the sum of
money and costs adjudged and the amount of the fees for the
execution of the warrant.

If the party against whom the warrant is issued, before
actual sale, pays oy tenders te the clerk of the conrt from
whicll it was issued, or to the hailiff holding the warvant, the
sum of mones and costs, or sueh part theveof as the person
entitled thereto agrees to accept as full payment of the debt
or damages and costs, the execution shall he sauperseded, and
the property of the party against whom the execution was
issued shall he discharged.

141, Tf there arve cross-jucigments bhetween the same
parties in a Local Court, execution shall be issued at the in-
stance of that party only who has obtained judgment for the
larger s, and for so mueh only as remaing after dedueting
the smaller san, and satisfaction shall be entered on the jude-
ment for the swaller sum, and if both snms are equal, satis-
faction shall be entered on beth judgments.

142, ¥ a Judge of the Supreme Cowrt is satisfied that a
party against whom judgment for an amount exceeding
twenty pounds exclusive of costs has been obtained in a Local
Court has no goods which can be conveniently taken to satisfy
such judgment, he may, if he thinks fit, and on such terms as
to costs as he may direct, by order remove the judgment of
the Loecal Court to the Supreme Court, and when removed it
shall have the same force and effect, and the same proceed-
ings may he had thereon, as in the case of a judgment of the
Supreme Counrt.

Interpleader.

143. If a claim is made to or in respeet of goods taken in
execufion under the process of a Local Court, or in respect of
the proceeds or value of the goods, by a person not heing the
party againsi whom the process has been issued, the clerk of
the conrt nnder the process of which the levy is made, or the
clerk of the court of the distriet in which the levy is made,
upon applieation of the officer charged with the execution of
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the process, whether an action has been brought against the
officer o1 not, may enter an interpleader plaint, and may issue
a summons theveon calling before the court both the party
issuing the process and the party making the claim, and there-
upon any action which has been brought in the Supreme Counrt
or in a Local Court in respeet of the claim shall be stayed.

Upon the rvefmun of the swmmons the magistrate shall
have and may exercise such and the same powers as a Judge
of the Supreme Court has and may exercise npon the applica-
tion of the sheriff, in the case of goods faken in execution -
mnder process issued from the Supreme Court.

The court in which the action has been brought, or any
Judge or magistrate of such eourt, on proof of the issue of
the swmmons and that the goods wwere so taken in execntion
may order the party bringing the action to payv the costs of
all proceedings had upon the action after the issue of the
summons out of the Loeal (lourt.

dttachment of Debts.

144, (1.) When a judgment is for the recovery by or pay-
nient to a person of a sum of money, the party entitled to en-
force it may apply to the magistrate for an ovder that the
judgment debtor be orally examined as to whether any and
what debts are owing to him; and the magistrate may make
an order for the examination of the judgment debtor, and for
the production of any books, deeds, papers, or writings.

(2.) Every judgment debtor who refuses or neglects to
obey such order shall be subject fo the penalties to which a
witness duly snmrhoned to atfend in court and failing to ap-
pear at the time appointed would be snbject.

145, TUpon the eax parte application of the judgment
creditor, either hefore or after the oral examination, and
upon affidavit by himself or his solicitor stating that judg-
ment has been recovered, and that it is still unsatisfied and
to what amount, and that another person is indebted to the
judgment debtor and is within the State, the magistrate or
the clerk may order that all debts owing or aceruing from the
third person (hereinafter called the garnishee) to the judg-
ment debtor shall be attached to answer the judgment; and,
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by the same or a subsequent order, may order that a sum-
mons be issuned requiring the garnishee to appear before the
magistrate to show canse why he should not pay the judg-
ment creditor the debt dua from him to the judgment debtor,
o1 %0 much of it as is sufficient to satisfy the judgment: Pro-
vided, however, that no order shall be made for the attach-
ment of the wages of any servant, labourer, or workman.

146, Service of an order that debts due or accruing to a
judgment debtor shall be attaclied, or notice of it to the
garnishee in such manner as the magistrate direets, shall
bind the debts in his hands.

147, If the garnishee does not dispute the debt due or
claimed to he due from him to the judgment debtor, or does
not appear in obedience to the swunmons, and if in either case
he does not forthwith pav into court the amount due from
- him to the judgment debtor, or an amount equal to the judg-
ment debt, the magistrate may order a warrant of execution
to he issued, and it may be issued necordingly without a pre-
vious writ or process, to levy the amount due from the gar-
nishee, or so much of it as is sufficient to satisfy the judg-
ment:

Provided that the magistrate may direet such payment to
be made at such times and by such instalments as he thinks
iit, and if default is made in the payment of any one such in-
stalinent, execution may issue for so much of the amount then
due by the garnishee as will satisfy the judgment debt re-
maining unpaid at the time of sueh default.

148. If the garnishee disputes his liability, the magistrate,
ingtead of making an order that a warrant of execution shall
be issued, may order that any issue or question necessary for
determining his liability be tried or determined in any man-
ner in which an issue or question in an action is tried or de-
termined, and therenpon the same proceedings may be had in
all respects as if an action were pending between the parties,
and any order or judgment made in such proceedings may be
enforced in the same manner as a judgment in an action in
the court.

149, When in proceedings to obtain an attachment of debts
it is suggested by the garnishee, or it otherwise appears, that
the debt sought to be attached belongs to a third person, or
that a third person has a lien or charge upon it, the magis-
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trate may order a summons to be issued requiring the third
person to appear and state the nature and particulars of his
claim upon the debt.

150, After hearing the allegations of the third person, anc
of any other person whom, by the same or a subsequent order,
the magistrate directs to be summoned, or if the third person
does not appear in obedience to the summons, the magistrate
may order that a warrant of execution he issued to levy the
amount due from the garnishee, or that an issue or question
be tried or determined as hereinbefore provided, and the
magistrate may bar the claim of the third person, or may
make such other order as he thinks fit, upon such terms, with
respect to the lien or charge (if any) of the third person, and
to costs, as he thinks just.

151. Payment made by or execution levied upon a gairni-
shee under any such proceeding shall be a valid discharge to
him as against the judgment debtm to the amount pELId or
levied, although the proceeding may be set aside or the judg-
ment rever sed

152. The clerk shall keep a debt attachment book, in which
entries shall be made of all attachments made and of the pro-
ceedings taken in respect of them, with names, dates, and
statements of the amount recovered, and such other particu-
lars as may be prescribed; and copies of entries made in the
book may be taken by any person upon application to the
clerk and payment of the prescribed fee.

153. Tile costs of an applic-ati on for an attachment of debts,
and of the proceedings arising from or incidental to the El,ppll-
cation, shall be in the diseretion of the magistrate,

But where the garnishee pays into court all debts due,
owing, or aceruing from him to the judgment debtor, or so
mueh thereof as is sufficient to satisfy the judgment debt, five
clear days before the return day of the summons, he shall
not be liable for any costs ineurred by the judgment ereditor.

Parr IX —SUPPLEMENTARY PROVISIONS.

154. If objection is taken fo the jurisdietion of the court
on the ground that it is not the court held nearest to the
place—
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(a) Where.the goods were seized, if the action is of re- juended vy to
plevin; or i8).

(b) where the land is situated, if the action is for the re-
covery of land,

the determination of the magistrate on such question shall be
final and conclusive.

The distance shall be calculated by the nearest public
thoroughfare; and no such objection shall he allowed unless
it is shown to the satisfaction of the magistrate that another
court is held neaver to such place by a digfance of five miles
at the least.

1585, When a lawful order is made by a magistrate, not penalty for
for the payment of money, but for the doing of some other act, junction or other
or for ceasing either for a time or permanently to do some e &
act, any person acting in disobedlence to such order shall he 7 1892 Mo
liable, at the discretion of the magistrate, to a penalty not
exceeding ten pounds for each offence, and to be imprisoned in
default of payment, or to be imprisoned in the first instance,
and the magistrate may issue a warrant of commiftment ac-
cordingly.

The person so offending shall be taken to some conveni-
ent prison, to be named in such warrant, and delivered to the
keeper thereof, and he shall be there detained until he shall
give secarity to the satisfaction of the magistrate that lie will
do the act reguired, or cease to do the act prohibited, or until
the magistrate shall make an order for his release.

No person shall be imprisoned under this section for any
term exceeding three months; but such imprisonment shall
not release the person imprisoned from the obligation to con-
form with the terms ‘of any such order as aforesaid.

156, If any person wilfully insults, interferes with, or ob- sover of .
struets a magistrate, or a clerk, bailiff, or other officer of a e
Local Court, or any party to a caunse or matter, or any wit- a3, s 162
ness lawfully summoned to atiend a Local Court, during his
-sitting or attendance in court, or in going to or returning from
the eonrt, or wilfully interrupts the proceedings of the court,
or otherwise mishehaves himself in court, a bailiff or other
officer may, with or without the assistance of any other per-
son, by order of the magistrate, take the offender into custody
and detain him till the rising of the court; and the magistrate
may, by a warrant under his hand, and sealed with the seal of
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the court, commit the offender to the prison neavest to the
court for any time not exceeding fourteen days, or may im-
pose on the offender a fine not exceeding ten pounds, and in
default of payment may commit the offender to plison for
any time not exceeding fourteen days, unless the fine is sooner
paid.

157. The payment of any fine or penalty imposed by a
magistrate may be enforced in like manner as payment of
any penalty may be enforced in summary proceedings hefore
justices of the peace under the Justices Act, 1902.

158. (1.) The Governor may, from time to time, inake,
alter, and repeal rules of court prescribing—
(a) the practice of the courts and the forms of proceed-
ings therein;
(b) the fees to be allowed to legal practitioners;
{c) the expenses o be paid to witnesses;
(d) the mode of keeping all books, entries, and accounts
to be kept by the elerks.

(2} All rules of court shall be published in the Govern-
ment Gazette, and shall not take effect until one month after
the publication thereof.

(3.) The rules and forms in force at the commencement
of this Act, except so far as they are inconsistent with this
Act, shall continue in force until altered or revoked hy rules
made under this Act, '

159. There shall be payable in respect of every proceeding
in a Local Gourt, such court fees and bailiff’s fees as the Gov-
ernor may from time to time preseribe.

The fees shall be paid in the first instance by the party on
whose behalf the proceeding is to be taken, and shall be paid
before the proceeding is taken, and the fees payable for exe-
cuting warrants of execution shall be paid into court before
or at the time of the issue of the process of execution.

A table of the fees shall he exhibited in some conspicuous
place in the eonrt-house, and in the clerk’s office,

160. All fees payable in respect of any proceedings to the
clerk, except such part of them as the hailiff is entitled to re-
ceive and retain for his own use under the provisions of this
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Act, and all fines hnposed under this Aect and received by the
clerk shall be paid into the Consolidated Revenue Fun:l.

1631, A wvacation shall be observed in every Local Court vication
from the twentieth day of December fo the eighteenth day of
January, both inclusive, during which period ihe court shall
not sit: Frovided that every court shall continue open for the
entry of plaints, the issue of process, and the receipt and
payment out of money due under any order of the court, pur-
suant to the rules of court in force for the time being.

162. In the event of anv sitting of a Loeal Court falling pubiic nolidays.
upon a public holiday, the court shall not sit wpon such day,
but upon the day next following,

163. Non-compliance with any statutory or other rule of mirect of non-
procedure shall not vender any proceeding in a Local Court Soorisnes
void unless the magistrate so directs, hut such proceeding may, inserted by No. 5
subject to any rules of court, be set aside either wholly or 14 '
in part as irregular or may he amended or otherwise dealt
with in such manner and upon such terms as the magistrate

may think fit.
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Section 2. FIRST SCHEDULE.
Date of Act. Title. Extent of Repeal.
27 Vieb,, No., 21 The Small Debts Ordinance 1863 The whole.
51 Vieb., No. 10 ... | The Small Debts Act, 1887 ... . | The whole.
68 Viot., No. 13 ... | The Small Debts Ordinance, 1863, | The whole.
Amendment Act, 1894
Section 36a. SECCND SCHEDULE.
Second  Schedule .
inserted by No,
5 of 1912 (see,
15). :
Form 1.
No.
In the Local Court at
Between
ARB. .. Plaintiff,
and
C.b. ... Defendant.

Taue Norce that the defendant objects to the jurisdiction of this Court, and says
that he resides abt (naming plaze), and thai he roquires the action to be transferred
fo the Courb nearsst to that plase: And furthsr take notice thab unless you shall
within (the preseribed timz) file in this Couct an aflidavit to my sabisfaction according
to the preseribed Form, jusbifying your choice of Court, or diseconbinue this action,
I shall transfer the action to the Local Courb at

Dated the day of
Clerk of the Local Court at

, 192

To the Plaintiff.

Sectlon 471, TForm 2.
Summons.
In the Local Court ab
Between
AB, of Plaintiff,
. and )
< Q.D., of Defendant.

To the Defendant,— . .
You are hereby sumuwoned to answer the plaintif’s claim, indorsed hereon {or

annexed hereto), and take notice that unless within five days {or suck longer time as
shall be prescribed] after seevice of this summons upon you you .give notice to the
Qlerk of this Court that you intend to defend this action the plintiffi may proceed
therein and jedzment may be given in your absence.
Dated the day of , 192,
Clerk of Court.

Note.——Sub criptions and indorsements shall be made on the summons as prescribed.
N.B.—These forms may be altered {o meet the circumsiances of any pariiculer case.
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THIRD SCHEDULE.

Interlocutory Suwmmons for Judgment.

Tn the Local Coturb &b .ooiiiieiiaenienianes

Between J.D., Plaintiff,
and
R.M., Defendant.

Let the Defendant attend the Magistrate in Chambers at the Local Court
Abieaeiiniirinriserian 0 day, the......coue day of i 192..., at
the hour of.........eeee..0’clock in the Lol noon, on the hearing of an application
on the part of the plainiiff for judgment in this action for the amount clajmed with
costs.

Dated the............... Aoy Ofcvriieiiiii e , 192,

[Seal of the Court.] F.H.,
Clerk of the Court.

Note—The affidavit of the plaintiff [or of H.8.], 2 copy whereof [together with
copies (or a copy) of the exhibit{s) referred to therein] is served on you herewith, will
be used on the hearing of this application.

This summons was taken out by the plaintiff [or by XY., the plaintiff’s solicitor.]

To Mr. R.M,
the Defenclant.

By Authority: IFPrep. Wi SiMpsoN, Government Printer, Perth,

T

55

No, 21 of 1921.8. 4.



	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21
	Page 22
	Page 23
	Page 24
	Page 25
	Page 26
	Page 27
	Page 28
	Page 29
	Page 30
	Page 31
	Page 32
	Page 33
	Page 34
	Page 35
	Page 36
	Page 37
	Page 38
	Page 39
	Page 40
	Page 41
	Page 42
	Page 43
	Page 44
	Page 45
	Page 46
	Page 47
	Page 48
	Page 49
	Page 50
	Page 51
	Page 52
	Page 53
	Page 54
	Page 55
	Page 56
	Page 57
	Page 58
	Page 59
	Page 60

