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Western Australia

Debts Recovery Act 1830 (Imp)

An Act for consolidating and amending the Lawsfor facilitating the
Payment of Debts out of Real Estate. *

Preamble

Whereas an Act was passed in the third and fourth years of King William
and Queen Mary, intituled An Act for the Relief of Creditors against
Fraudulent Devises,” which was made perpetual by an Act passed in the
sixth and seventh years of King William the Third, intituled An Act for
continuing several Laws therein mentioned: °

And whereas an Act was passed by the Parliament of Ireland, in the
fourth year of Queen Anne, intituled An Act for Relief of Creditors
against Fraudulent Devises:

And whereas an Act was passed in the forty-seventh year of hislate
Majesty King George the Third, intituled An Act for more effectually
securing the Payment of Debts of Traders: ®

And whereasit is expedient that the provisions of the said recited Acts
should be enlarged, and that the said recited Acts should be repealed, in
order that all the provisions relating to this matter should be consolidated
inoneAct:

Be it therefore enacted by the King’'s most Excellent Mgjesty, by and
with the advice and consent of the Lords Spiritual and Temporal, and
Commons, in this present Parliament assembled, and by the authority of
the same —
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[1]

Recited Actsrepealed

[T]hat the said several recited Acts shall be and the same are
hereby repealed, but so as not to affect any of the provisions and
remedies of the said Acts or any of them to the benefit of which
any persons are entitled, as against any estate or interest in any
lands, tenements, hereditaments, or other real estate, of any
person or persons who died before the passing of this Act.

For remedying frauds committed on creditors by wills

And whereasit is not reasonable or just that by the practice or
contrivance of any debtors their creditors should be defrauded of
their just debts, and nevertheless it hath often so happened, that
where several persons having by bonds, covenants, or other
specialties bound themselves and their heirs, and have
afterwards died seised in fee simple of and in manors,
messuages, lands, tenements, and hereditaments, or had power
or authority to dispose of or charge the same by their wills or
testaments, have, to the defrauding of such their creditors, by
their last wills or testaments devised the same or disposed
thereof in such manner as such creditors have lost their said
debts: for remedying of which, and for the maintenance of just
and upright dealing, be it therefore further enacted, that all wills
and testamentary limitations, dispositions, or appointments,
aready made by persons now in being, or hereafter to be made
by any person or persons whomsoever, of or concerning any
manors, messuages, lands, tenements, or hereditaments, or any
rent, profit, term, or charge out of the same, whereof any person
or persons, at the time of his, her, or their decease, shall be
seised in fee ssimple, in possession, reversion, or remainder, or
have power to dispose of the same by his, her, or their last wills
or testaments, shall be deemed or taken (only as against such
person or persons, bodies politic or corporate, and his and their
heirs, successors, executors, administrators, and assigns, and
every of them, with whom the person or persons making any
such wills or testaments, limitations, dispositions, or
appointments shall have entered into any bond, covenant, or
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other speciaty binding his, her, or their heirs) to be fraudul ent,
and clearly, absolutely, and utterly void, frustrate, and of none
effect, any pretence, colour, feigned or presumed consideration,
or any other matter or thing to the contrary notwithstanding.

3. Enabling creditorsto recover upon bonds, etc.

And for the means that such creditors may be enabled to recover
upon such bonds, covenants, and other specialties, be it further
enacted, that in the cases before mentioned every such creditor
shall and may have and maintain his, her, and their action and
actions of debt or covenant upon the said bonds, covenants, and
specialties against the heir and heirs at law of such obligor or
obligors, covenantor or covenantors, and such devisee and
devisees, or the devisee or devisees of such first-mentioned
devisee or deviseesjointly, by virtue of this Act; and such
devisee and devisees shall be liable and chargeable for afalse
plea by him or them pleaded, in the same manner as any heir
should have been for any false plea by him pleaded, or for not
confessing the lands or tenements to him descended.

4, If thereisno heir at law actions may be maintained against
the devisee

And beit further enacted, that if in any case there shall not be
any heir at law against whom, jointly with the devisee or
devisees, aremedy is hereby given, in every such case every
creditor to whom by this Act relief is so given shall and may
have and maintain his, her and their action and actions of debt or
covenant, as the case may be, against such devisee or devisees
solely; and such devisee or devisees shall liable for false pleaas
aforesaid.

5. Not to affect limitationsfor just debts, or portionsfor
children

Provided always, and be it further enacted, that where there hath
been or shall be any limitation or appointment, devise or
disposition, of or concerning any manors, messuages, lands,
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tenements, or hereditaments, for the raising or payment of any
real and just debt or debts, or any portion or portions, sum or
sums of money, for any child or children of any person,
according to or in pursuance of any marriage contract or
agreement in writing, bona fide made before such marriage, the
same and every of thein shall bein full force, and the same
manors, messuages, lands, tenements, and hereditaments shall
and may be holden and enjoyed by every such person or
persons, his, her, and their heirs, executors, administrators, and
assigns, for whom. the said limitation, appointment, devise, or
disposition was made, and by his, her, and their trustee or
trustees, his, her, and their heirs, executors, administrators, and
assigns, for such estate or interest as shall be so limited or
appointed, devised or disposed, until such debt or debts, portion
or portions, shall be raised, paid, and satisfied, anything in this
Act contained to the contrary notwithstanding.

Heir at law to be answerable for debts, although he may sell
estate befor e action brought

And beit further enacted, that in all cases where any heir at law
shall be liable to pay the debts or perform the covenants of his
ancestors, in regard of any lands, tenements, or hereditaments
descended to him, and shall sell, alien, or make over the same,
before any action brought or process sued out against him, such
heir at law shall be answerable for such debt or debts, or
covenants, in an action or actions of debt or covenant, to the
value of the said lands so by him sold, aliened, or made over, in
which cases all creditors shall be preferred as in actions against
executors and administrators; and such execution shall be taken
out upon any judgment or judgments so obtained against such
heir, to the value of the said land, asif the same were his own
proper debt or debts; saving that the lands, tenements, and
hereditaments, bona fide aliened before the action brought, shall
not be liable to such execution.
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7. Where an action of debt isbrought against the heir, he may
plead riens per descent

Provided aways, and be it further enacted, that where any
action of debt or covenant upon any specialty is brought against
the heir, he may plead riens per descent at the time of the
original writ brought or the bill filed against him, anything
herein contained to the contrary notwithstanding; and the
plaintiff in such action may reply that he had lands, tenements,
or hereditaments from his ancestor before the original writ
brought or bill filed; and if, upon the issue joined thereupon, it
be found for the plaintiff, the jury shall inquire of the value of
the lands, tenements, or hereditaments so descended, and
thereupon judgment shall be given and execution shall be
awarded as aforesaid; but if judgment be given against such heir
by confession of the action, without confessing the assets
descended, or upon demurrer or nihil dicit, it shall be for the
debt and damage, without any writ to inquire of the lands,
tenements, or hereditaments so descended.

8. Deviseesto beliablethe sasmeasheirsat law

Provided aways, and be it further enacted, that all and every the
devisee and devisees made liable by this Act shall be liable and
chargeable in the same manner as the heir at law by force of this
Act, notwithstanding the lands, tenements, and hereditaments to
him or them devised shall be aliened before the action brought.

9. Trader’s estates shall be assetsto be administered in courts
of equity

And beit further enacted, that from and after the passing of this
Act, where any person being, at the time of his death, atrader,
within the true intent and meaning of the laws relating to
bankrupts, shall die seised of or entitled to any estate or interest
in lands, tenements, or hereditaments, or other real estate, which
he shall not by hislast will have charged with or devised subject
to or for the payment of his debts, and which would be assets for
the payment of his debts due on any speciaty in which the heirs
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10.

11.

were bound, the same shall be assets to be administered in
courts of equity for the payment of al the just debts of such
person, as well debts due on simple contract as on specialty; and
that the heir or heirs at law, devisee or devisees of such debtor,
and the devisee or devisees of such first-mentioned devisee or
devisees, shall beliable to all the same suitsin equity, at the suit
of any of the creditors of such debtor, whether creditors by
simple contract or by specidlty, asthey are liable to at the suit of
creditors by specialty in which the heirs were bound:

Provided always, that in the administration of assets by courts of
equity, under and by virtue of this provision, all creditors by
specialty, in which the heirs are bound, shall be paid the full
amount of the debts due to them before any of the creditors by
simple contract or by specialty, in which the heirs are not bound,
shall be paid any part of their demands.

Par ol shall not demur by or against infants

And beit further enacted, that from and after the passing of this
Act, where any action, suit, or other proceeding for the payment
of debts, or any other purpose, shall be commenced or
prosecuted by or against any infant under the age of twenty-one
years, either alone or together with any other person or persons,
the parol shall not demur, but such action, suit, or other
proceeding shall be prosecuted and carried on in the same
manner and as effectually as any action or suit could before the
passing of this Act be carried on or prosecuted by or against any
infant, where, according to law, the parol did not, demur.

Infants to make conveyances under order of the court

And be it further enacted, that where any suit hath been or shall
be instituted in any court of equity, for the payment of any debts
of any person or persons deceased, to which their heir or heirs,
devisee or devisees, may be subject or liable, and such court of
equity shall decree the estates liable to such debts, or any of
them, to be sold for satisfaction of such debt or debts, and by
reason of the infancy of any such heir or heirs, devisee or
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devisees, an immediate conveyance thereof cannot, asthe law at
present stands, be compelled, in every such case such court shall
direct, and, if necessary, compel such infant or infants to convey
such estates so to be sold (by all proper assurances in the law) to
the purchaser or purchasers thereof, and in such manner as the
said court shall think proper and direct; and every such infant
shall make such conveyance accordingly; and every such
conveyance shall be asvalid and effectual to al intents and
purposes as if such person or persons, being an infant or infants,
was or were at the time of executing the same of the full age of
twenty-one years.

12. Persons having a life interest may convey thefee, if the
estateisordered to be sold

And be it further enacted, that where any lands, tenements, or
hereditaments hath been or shall be devised in settlement by any
person or persons whose estate under this Act, or by law, or by
his or their will or wills, shall be liable to the payment of any of
his or their debts, and by such devise shall be vested in any
person or persons for life or other limited interest, with any
remainder, limitation, or gift over, which way not be vested, or
may be vested in some person or persons from whom a
conveyance or other assurance of the same cannot be obtained,
or by way of executory devise, and a decree shall be made for
the sale thereof for the payment of such debts or any of them, it
shall be lawful for the court by whom such decree shall be made
to direct any such tenant for life, or other person having a
limited interest, or the first executory devisee thereof, to convey,
release, assign, surrender, or otherwise assure the fee smple or
other the whole interest or interests so to be sold to the
purchaser or purchasers, or in such manner as the said court
shall think proper; and every such conveyance, release,
surrender, assignment, or other assurance shall be as effectua as
if the person who shall make and execute the same were seised
or possessed of the fee ssmple or other whole estate so to be
sold.
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13. Not to repeal 33 Geo. | (Ir.) relating to debtsdueto bankers

And be it further enacted, that nothing in this Act shall extend or
be deemed or construed to extend to repeal or ater an Act made
by the Parliament of Ireland in the thirty-third year of the reign
of King George the First, intituled An Act for the better securing
the Payment of Bankers' Notes, and for providing a more
effectual Remedy for the Security and Payment of the Debts due
by Bankers.
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Notes

Thisisacompilation of the Debts Recovery Act 1830 (Imp). The following table
contains information about that Act and any previous reprints.

Compilation table

Short title Number Assent Commencement
and year
Debts Recovery Act 1830 1830 (11 16 Jul 1830 11 Apr 1836 (adopted by
(Imp) Geo. IV and Imperial Acts Adopting
1 Will. Iv Act 1836)
c. 47)
Reprinted as at 26 Oct 1999

2

Adopted in WA by Imperial Acts Adopting Act 1836 (preamble, item 2).
(6 Will. IV No. 4) [Assent 11 April 1836]

Sometimes cited as 1 Will. IV c. 47.

The short title Debts Recovery Act 1830 was given to this Imperial Act by the
Short Titles Act 1896 (UK).

For other information about this Imperial Act see Halsbury's Satutes of England,
Second Edition, Vol 9, p 670.

ThisImperial Act isaffected by 2 & 3 Vict. c. 60 (1839) which was adopted in
WA by the Imperial Acts Adopting Act 1844 (7 Vict. No. 13) and isreproduced in
this part of this publication.

ThisImperial Act, so far asit isa part of the law of WA, is affected by the
Administration Act 1903.

l.e.3& 4 Will. & Mary c. 14 (1691).
l.e.6& 7Will. & Mary c. 14 (1694).
l.e. 4 Anne(Ir.) c. 5 (1704-5).

|.e. 46 Geo. |1 sess. 2 c. 74 (1807).
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