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Rail Safety Act 2010

No. 18 of 2010

An Act to make provision for rail safety and other mattersthat form
part of a system of nationally consistent rail safety lawsand asa
consequenceto —

e repeal the Rail Safety Act 1998; and

e amend certain other Acts,

and for other purposes.

[Assented to 28 June 2010]

The Parliament of Western Australia enacts as follows:
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Part 1

s. 1

Preliminary

Part 1 — Preliminary

Short title
Thisisthe Rail Safety Act 2010.

Commencement

This Act comes into operation as follows —

(@ sections 1 and 2 — onthe day on which this Act
receives the Royal Assent;

(b) therest of the Act other than sections 63, 64, 65
and 66 — on a day fixed by proclamation, and different
days may be fixed for different provisions,

(c) section 63 — on the day 12 months after the day on
which section 3 comes into operation;

(d) sections 64, 65 and 66 — on the day 36 months after the
day on which section 3 comes into operation.

Termsused

In this Act, unless the contrary intention appears —
accreditation means accreditation under Part 4;

accredited person means arail transport operator who is
accredited under this Act but does not include a person whose
accreditation under this Act —

(@ hasbeen surrendered or revoked or has otherwise ceased
to have effect under this Act; or

(b) issuspended under this Act;

Australian rail safety law means arail safety law or a
corresponding rail safety law;

Australian Rail Safety Regulator means the Rail Safety
Regulator or a corresponding Rail Safety Regulator;

authorised officer means a person appointed as an authorised
officer under section 136;

page 2
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CEO means the chief executive officer of the department of the
Public Service principally assisting in the administration of this
Act;

commercial benefits order means an order under section 202;

Commissioner of Police means the person holding or acting in
the office of Commissioner of Police under the Police Act 1892;

compliance code means a compliance code approved by the
Minister under Part 9 Division 3;

corresponding law means —

(@ thelaw of another jurisdiction corresponding, or
substantially corresponding, to this Act; or

(b) alaw of another jurisdiction that is declared under the
regulations to be a corresponding law, whether or not
the law corresponds, or substantially corresponds, to this
Act;

corresponding rail safety law means arail safety law as defined
in a corresponding law;
corresponding Rail Safety Regulator means —

(@ theRail Safety Regulator within the meaning of a

corresponding rail safety law (except in the case of a
jurisdiction for which a person is prescribed under
paragraph (b)); or

(b) aperson prescribed by the regulations as the
corresponding Rail Safety Regulator for another
jurisdiction for the purposes of this Act;

document includes any record of information accessible only
through the use of a computer or other device;

drug means —

(@ asubstancethat isadrug for the purposes of this Act by
virtue of a declaration under section 4; and

(b) any other substance (other than alcohol) which, when
consumed or used by a person, deprives that person

As at 28 Jun 2010 No. 18 of 2010 page 3
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Preliminary

(temporarily or permanently) of any of his or her normal
mental or physical faculties,

embargo notice means a notice under section 101;

employee means a person employed under a contract of
employment or contract of training;

employer means a person who employs one or more other
persons under contracts of employment or contracts of training;

exercise includes perform;

footpath has the meaning given in the Road Traffic Code 2000
regulation 3(1);

guidelines means guidelines approved by the Minister under
Part 9 Division 3;

improvement notice means a notice under section 111;
independent investigator means a person appointed as an
independent investigator under section 127;

infringement notice means an infringement notice under the
Criminal Procedure Act 2004 Part 2;

interface agreement means an agreement in writing about
managing risks to safety identified and assessed under Part 4
Division 4 that includes provisions for —
(& implementing and maintaining measures to manage
those risks; and
(b) the evaluation, testing and, where appropriate, revision,
of those measures; and

(c) therespectiverolesand responsibilities of each party to
the agreement in relation to those measures; and

(d) procedures by which each party to the agreement will
monitor compliance with the obligations under the
agreement; and

(e) aprocessfor keegping the agreement under review and
itsrevision,
jurisdiction means a State or Territory;

page 4
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level crossing has the meaning given in the Road Traffic
Code 2000 regulation 3(1);

notifiable occurrence means an accident or incident associated
with railway operations —

(@) that has, or could have, caused —
(i) significant property damage; or
(i) seriousinjury; or
(iii) death;
or

(b) thatis, orisof aclassthat is, prescribed by the
regulations to be a notifiable occurrence or class of
notifiable occurrence,

but does not include an accident or incident, or class of accident
or incident, that is prescribed by the regulations not to be a
notifiable occurrence;

personal information has the meaning given in the Freedom of
Information Act 1992 Glossary clause 1,

private siding means a siding that is managed, owned or
controlled by a person, other than a person who manages the rail
infrastructure with which the siding connects or to which it has
access, but does not include —

(@ amarshalling yard; or
(b) acrossing loop; or

(c) apassenger terminal; or
(d) afreight terminal; or

(e) asding, or asiding of aclass, prescribed by the
regulations not to be a private siding;

prohibition notice means a notice under section 116;
public place means —
(@ aplacethat —
(i) thepublicisentitled to use; or

As at 28 Jun 2010 No. 18 of 2010 page 5
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(i)  isopen to members of the public; or
(iii)  isused by the public,
whether or not on payment of money; or
(b) aplacethat the occupier allows members of the public
to enter, whether or not on payment of money;
public road means aroad as defined in the Road Traffic
Act 1974 section 5(1);
rail infrastructure means the facilities that are necessary to
enable arailway to operate safely and includes, but is not
limited to —
(@) railway tracks and associated track structures; or
(b) serviceroads, signalling systems, communications
systems, rolling stock control systems and data
management systems; or
(c) noticesand signs; or
(d) electrica power supply and electric traction systems; or
(e) associated buildings, workshops, depots and yards; or
(f) plant, machinery and equipment,
but does not include —
(g rolling stock; or
(h)y any facility, or facility of aclass, that is prescribed by
the regulations not to be rail infrastructure;
rail infrastructure manager, in relation to rail infrastructure of
arailway, means the person who has effective management and
control of therail infrastructure, whether or not the person —
(@ ownstherail infrastructure; or
(b) hasastatutory or contractual right to use the rail
infrastructure or to control, or provide, accessto it;
rail or road crossing means arailway crossing, a bridge
carrying aroad over arailway or abridge carrying arailway
over aroad;
page 6 No. 18 of 2010 As at 28 Jun 2010
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rail safety law means this Act or aprovision of thisAct;
rail safety matter means —

(& anoccurrenceinvolving rolling stock or rall
infrastructure that resulted in, or that had the potential to
result in, the death of, or injury to, any person, or in
damage to any property or equipment including, for

example —
(i) aderailment of rolling stock; or
(i) acollision involving rolling stock; or
(iii)  an accident or incident resulting from the
construction, maintenance or operation of a
railway; or
(iv) afallureof any part of rail infrastructure or any
rolling stock or any part of any rolling stock; or
(v) afailureor breach of any practice or procedure
involving rolling stock; or
(vi) afire, explosion or other similar occurrence
involving rolling stock; or
(vii) anaccident or incident in which there is evidence
of systematic safety deficiencies;
or

(b) any other occurrence or any state of affairsinvolving, or
inrelation to, rolling stock or rail infrastructure that is
specified by the regulations for the purposes of this
definition;

rail safety officer means a person designated to be appointed as
arail safety officer under Part 3 Division 2;

Rail Safety Regulator means the person referred to in

section 15(2);

rail safety work has the meaning given in section 7,

rail safety worker means an individual who has carried out, is
carrying out or is about to carry out, rail safety work;

As at 28 Jun 2010
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rail transport operator means —
(@ arall infrastructure manager; or
(b) arolling stock operator; or
(c) apersonwho isboth arail infrastructure manager and a
rolling stock operator;
railway means amonorail or proposed monorail or a guided
system, or proposed guided system, designed for the movement
of rolling stock having the capability of transporting passengers
or freight, or both, on arailway track with a gauge of 600 mm
or more, together with itsrail infrastructure and rolling stock
and includes the following —
(@ aheavy ralway;
(b) alight railway;
(c) aninclined railway;
(d) atramway;
(e) arailway within amarshalling yard or a passenger or
freight terminal;
(f) aprivatesiding;
(9 aguided system, or guided system of a class, prescribed
by the regulations to be arailway;
railway crossing means —
(@) aleve crossing; or
(b) any areawhere afootpath or shared path crosses a
railway at substantially the same level;
railway operations means —
(@) theconstruction of araillway, railway tracks and
associated track structures or rolling stock; or
(b) the management, commissioning, maintenance, repair,
modification, installation, operation or decommissioning
of rail infrastructure; or
(c) the commissioning, maintenance, repair, modification or
decommissioning of rolling stock; or
page 8 No. 18 of 2010 As at 28 Jun 2010
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(d) the operation or movement, or causing the operation or
movement by any means, of rolling stock on arailway
(including for the purposes of construction or restoration
of rall infrastructure); or

(e) the movement, or causing the movement, of rolling
stock for the purposes of operating arailway service;

railway premises means —

(@ land (including any premises on land) on or in whichis
situated rail infrastructure; or

(b) land (including any premises on land) on or in whichis
situated any over track or under track structure or part of
an over track or under track structure; or

(c) freight centres or depots used in connection with the
carrying out of railway operations; or

(d) workshops or maintenance depots used in connection
with the carrying out of railway operations; or

(e) premisesincluding an office, building or housing used
in connection with the carrying out of railway
operations; or

(f) rolling stock or other vehicles associated with railway
operations;

railway tracks and associated track structures means —

(@ railway tracks and associated track structures and works
(such as cuttings, sidings, tunnels, bridges, stations,
platforms, tram stops, excavations, land fill, track
support earthworks and drainage works); or

(b) over track structures and under track structures
(including tunnels under tracks);

restricted information, in relation to an investigation under
Part 6, means any one or more of the following —

(@ astatement, whether oral or in writing, obtained from a
person in the course of an investigation, including any
record of the statement;

As at 28 Jun 2010 No. 18 of 2010 page 9
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Preliminary

(b)
(©)

(d)

(€)

(f)

(9)

(h)

all information recorded in the course of an
investigation,
information in a document or thing created by an

independent investigator or an authorised officer during
the course of an investigation;

all communicationsin the course of an investigation
with a person involved in the operation of rolling stock
that is or was the subject of the investigation;

medical or private information (including information
obtained from an alcohol or drug test under section 154)
regarding persons, including deceased persons, involved
in an occurrence that is or has been the subject of an
investigation;

in relation to rolling stock that is or was the subject of an
investigation, information recorded for the purposes of
monitoring or directing the progress of the rolling stock
from one place to another or information recorded about
the operation of the rolling stock;

records of the analysis of information or anything else
obtained in the course of an investigation, including
opinions expressed by a person in that analysis,

any information prescribed for the purpose of this
paragraph collected for the purpose of an investigation,

but does not include atrain safety recording or atranscript of a
train safety recording;

road infrastructure means —

@

the infrastructure which forms part of a road, footpath or
shoulder, including —

(i) structuresforming part of the road, footpath or
shoulder; or

(i) materials from which aroad, footpath or
shoulder is made;

page 10
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(b) theroad-related infrastructure including infrastructure
which isinstalled or constructed to —

(i) facilitate the operation or use of the road or
footpath; or

(i)  support or protect the road or footpath;

(c) all bridges (including any bridge over or under which a
road passes), viaducts, tunnels, culverts, grids,
approaches and other things appurtenant to the road or
footpath or used in connection with the road or footpath;

road manager —

(& inrelationto apublic road, means alocal government,
regional local government or the Commissioner of Main
Roads;

(b) inrelationto aroad other than a public road, means the
owner of, or person responsible for, the road,

road vehicle means avehicle as defined in the Road Traffic
Act 1974 section 5(1);

rolling stock means a vehicle that operates on or uses arailway
and includes alocomotive, carriage, ral car, rail motor, light
rail vehicle, train, tram, light inspection vehicle, self propelled
infrastructure maintenance vehicle, trolley, wagon or monorail
vehicle, but does not include a vehicle designed to operate both
on and off arailway when the vehicle is not operating on a
railway;

rolling stock operator means a person who has effective
management and control of the operation or movement of
rolling stock on rail infrastructure for a particular railway but
does not include a person by reason only that the person drives
the rolling stock or controls the network or the network signals;

safety means the safety of people, including rail safety workers,
passengers, other users of railways, users of rail or road
crossings and the general public;

safety management plan means a document describing a safety
management system,;

As at 28 Jun 2010 No. 18 of 2010 page 11
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safety management system means arail transport operator’s
safety management system under section 59;

security management plan means arail transport operator’s
security management plan under section 71;

shared path has the meaning given in the Road Traffic
Code 2000 regulation 3(1);

siding means a portion of railway track, connected by points to
arunning line or another siding, on which rolling stock can be
placed clear of the running line;

substance means a substance in any form (whether gaseous,
liquid, solid or other) and includes material, preparation, extract
and admixture;

supply includes —

(& inrelation to goods, supply or resupply by way of sale,
exchange, lease, hire or hire purchase, whether as
principal or agent; or

(b) inrelation to services, provide, grant or confer, whether
as principal or agent;

train means —

(@ 2or more unitsof rolling stock coupled together, at least
one of which isalocomotive or other self propelled unit;
or

(b) aunit of rolling stock that is alocomotive or other self
propelled unit;

train safety recording means arecording consisting of, or
mainly of, sounds or images or data, or any combination of
sounds, images or data, produced by adeviceinstalled in atrain,
asignal box, atrain control complex or other railway premises
for the purpose of recording operational activities carried out by
persons operating atrain.

Declaration of substanceto bea drug

The Minister may, by order published in the Gazette, declare
any substance to be adrug for the purposes of this Act.

page 12
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)

2

3)

(4)

(5)

(6)

Railwaysto which this Act does not apply

This Act does not apply to the following —

(@ aralway inaminethat isunderground, or chiefly
underground, and that is used in connection with the
performance of mining operations;

(b) adlipway;

(c) aralway used only to guide acrane;

(d) anaeria cable operated system;

(e) arailway, or class of railway, prescribed to be arailway
to which this Act does not apply.

The Minister may, by notice published in the Gazette and on
such conditions, if any, as are specified, exempt from this Act,
or specified provisions of this Act —

(@) specified persons or persons of a specified class; or
(b) specified railways or railways of a specified class.

In subsection (2) —
specified means specified in the notice.

The Minister may amend or repeal a notice at any time by
subsequent notice published in the Gazette.

The Interpretation Act 1984 sections 41 and 42 apply to and in
relation to a notice under subsection (2) or (4) asif the notice
were aregulation.

A person must not contravene a condition imposed under
this section.

Penalty: afine of $20 000.

The concept of ensuring safety

(1) A duty imposed on a person under this Act to ensure, so far as

is reasonably practicable, safety requires the person —

(@ toediminaterisksto safety so far asis reasonably
practicable; and

As at 28 Jun 2010 No. 18 of 2010 page 13
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(b) if itisnot reasonably practicable to eliminate risksto
safety, to reduce those risks so far asis reasonably
practicable.

(2) For the purposes of this Act, regard must be had to the
following matters in determining what is, or was at a particular
time, reasonably practicable in relation to ensuring safety —

(@ thelikelihood of the risk concerned eventuating;

(b) the degree of harm that would result if the risk
eventuated,

(c) what the person concerned knows or ought reasonably to
know, about the risk and any ways of eliminating or
reducing the risk;

(d) theavailability and suitability of ways to eliminate or
reduce the risk;

(e) thecost of eliminating or reducing the risk.

7. Rail safety work
(1) Subject to subsection (2), any of the following classes of work
israil safety work for the purposes of this Act —

(@ driving or despatching rolling stock or any other activity
which is capable of controlling or affecting the
movement of rolling stock;

(b) signaling, signalling operations, receiving or relaying
communications or any other activity which is capable
of controlling or affecting the movement of rolling
stock;

(c) coupling or uncoupling rolling stock;

(d) maintaining, repairing, modifying, monitoring,
inspecting or testing —

(i) rolling stock, including checking that the rolling
stock isworking properly before being used; or
(@it) rail infrastructure;

(e) instalation of componentsin relation to rolling stock;

page 14 No. 18 of 2010 As at 28 Jun 2010
Extract from www.slp.wa.gov.au, see that website for further information



Rail Safety Act 2010
Preliminary Part 1

s.8

(f)

(9)

(h)

(i)

()
(k)
()

work on or about rail infrastructure relating to the
design, construction, repair, modification, maintenance,
monitoring, upgrading, inspection or testing of the ralil
infrastructure or associated works or equipment,
including checking that the rail infrastructure is working
properly before being used;

installation or maintenance of —

(i) atelecommunications system relating to rail
infrastructure or used in connection with rail
infrastructure; or

(i) the means of supplying electricity directly to rail
infrastructure or to any rolling stock using ralil
infrastructure or to a telecommunications system;

work involving certification as to the safety of rail
infrastructure or rolling stock or any part or component
of rail infrastructure or rolling stock;

work involving the decommissioning of rail
infrastructure or rolling stock or any part or component
of rail infrastructure or rolling stock;

work involving the devel opment, management or
monitoring of safe working systemsfor railways;

work involving the management or monitoring of
passenger safety on, in or at any railway;

any other work that is prescribed to be rail safety work.

(2) Work, or any class of work, prescribed not to be rail safety work
isnot rail safety work for the purposes of this Act.

8. Relationship to Government Railways Act 1904

If there is a conflict or inconsistency between a provision of this
Act, or subsidiary legislation made under this Act, and the
Government Railways Act 1904, or subsidiary legislation made
under that Act, the provision of this Act or subsidiary legislation
made under this Act prevailsto the extent of the conflict or
inconsistency.

As at 28 Jun 2010
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9. Crown bound

This Act binds the Crown and, so far as the legidative power of
the State permits, the Crown in al its other capacities.
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Part 2 — Relationship to Occupational Safety and

Health Act 1984

10. Act addsto protection provided by Occupational Safety and
Health Act 1984
If aprovision of the Occupational Safety and Health Act 1984
appliesto railway operations, that provision continues to apply,
and must be observed, in addition to this Act.

11. Occupational Safety and Health Act 1984 prevails
If aprovision of this Act isinconsistent with a provision of the
Occupational Safety and Health Act 1984, the provision of that
Act prevailsto the extent of any inconsistency.

12. Compliance with this Act is no defence to prosecution under
Occupational Safety and Health Act 1984
Compliance with this Act, or with any requirement imposed
under this Act, isnot in itself adefence in any proceedings for
an offence against the Occupational Safety and Health
Act 1984.

13. Relationship between duties under this Act and
Occupational Safety and Health Act 1984
Evidence of arelevant contravention of this Act isadmissiblein
any proceedings for an offence against the Occupational Safety
and Health Act 1984.

14. No double jeopardy
If an act or omission constitutes an offence —

(@ under thisAct; and
(b)  under the Occupational Safety and Health Act 1984,

the offender is not liable to be punished twice in respect of the
offence.

As at 28 Jun 2010 No. 18 of 2010 page 17

Extract from www.slp.wa.gov.au, see that website for further information



Rail Safety Act 2010

Part 3 Administration
Division 1 The Rail Safety Regulator
s.15
Part 3— Administration
Divison 1 — The Rail Safety Regulator
15. Rail Safety Regulator

(1) A Director Rail Safety isto be appointed.

(2) The Director Rail Safety or a person acting in the position of
Director Rail Safety isthe Rail Safety Regulator.

(3) Despite any other written law, the Rail Safety Regulator is not
subject to the direction or control of any person in relation to the
manner in which the Regulator performs his or her functions
under this Act.

16. Functions of the Rail Safety Regulator

(1) Inaddition to any other functions conferred on the Rail Safety
Regulator by this Act, the Rail Safety Regulator has the
following functions —

(@ toadminister, audit and review the accreditation regime
under this Act;

(b) towork with rail transport operators, rail safety workers,
othersinvolved in railway operations and corresponding
Rail Safety Regulatorsto improve rail safety in this
jurisdiction and nationally;

(c) toprovideinformation to corresponding Rail Safety
Regulators, including information about causal factors
of rail incidents, accreditation processes, investigation
methods and risk assessment methodol ogies,

(d) tocollect and publish information relating to rail safety;

(e) toprovide, or facilitate the provision of, advice,
education and training in relation to rail safety;

(f) tomonitor, investigate and enforce compliance with
this Act.
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2

17.
D)

2

3)

(4)

()

18.
@

(2)

The functions of the Rail Safety Regulator under this Act arein
addition to any function that the Rail Safety Regulator has under
any other Act or law.

Information to beincluded in annual report

The Rail Safety Regulator, not later than 31 October in each
year, is to make and submit to the Minister an annual report for
the preceding year ending on 30 June.

The Rail Safety Regulator must in each annual report include —

(& information on the development of rail safety including
an aggregation of statistics of a prescribed class reported
to the Rail Safety Regulator under this Act in respect of
that year; and

(b) information on any improvements and important
changesin relation to the regulation of rail safety.

Subsection (1) isin addition to any other requirement under any
other Act or law to make areport or publish information.

The Minister isto cause a copy of the Rail Safety Regulator’s
annual report submitted under subsection (1) to be laid before
each House of Parliament within 21 sitting days of that House
after receipt of the report by the Minister.

The Rail Safety Regulator isto ensure that after subsection (4)
has been complied with copies of the report are available on
request for inspection at the Regulator’s principal place of
business.

Delegation

The Rall Safety Regulator may delegate to a person any power
or duty of the Rail Safety Regulator under another provision of
this Act other than afunction referred to in section 127(2).

The delegation must be in writing signed by the Rail Safety
Regulator.
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3)

(4)

()

19.

)

(2)

20.
N

(2)

A person to whom a power or duty is delegated under this
section cannot delegate that power or duty.

A person exercising or performing a power or duty that has been
delegated to the person under this section is to be taken to do so
in accordance with the terms of the delegation unless the
contrary is shown.

Nothing in this section limits the ability of the Rail Safety
Regulator to perform afunction through an officer or agent.

Rail Safety Regulator may exer cise functions of rail safety
officers

The Rail Safety Regulator may exercise any function conferred
on arail safety officer under this Act.

In this Act, other than this Part, areference to arail safety
officer includes areference to the Rail Safety Regulator.

Divison 2 — Rail safety officers

Designation of departmental officer asarail safety officer

In this section —

department means the department of the Public Service
principally assisting in the administration of this Act;
departmental officer means a public service officer employed
in the department;

designation means a designation under subsection (2);

employed in the department includes seconded to perform
functions or services for, or duties in the service of, the
department;

public service officer has the meaning given in the Public
Sector Management Act 1994 section 3(1).

The chief executive officer may designate a departmental
officer with appropriate qualifications or experience to be arail
safety officer.
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(3) There areto be as many rail safety officers as are necessary to
perform the functions conferred on arail safety officer by this
Act or any other written law.
(4) A person ceasesto be arail safety officer if the designation of
the person isrevoked or ceases to have effect.
(5 The power to make adesignation includes —
(@) the power to revoke a designation previously made; and
(b) the power to designate a person to perform functions of
another person who has that designation when it is
impractical for that other person to perform the
functions; and
(c) thepower to specify one or more of the following —
(i) functions under this Act that may not be
exercised by the person designated,;
(i)  the only functions under this Act that may be
exercised by the person designated,

(iii)  the circumstances or manner in which afunction
under this Act may be performed by the person
designated.

(6) A designation ceasesto have effect if the person designated
ceases to be a departmental officer.
(7) Thechief executive officer may delegate the power to make a
designation to another person.
(8) Thefollowing areto beinwriting —
(@) adesignation;
(b) arevocation of adesignation;
(c) adelegation of the power to make a designation.
As at 28 Jun 2010 No. 18 of 2010 page 21
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21.

(1)

(2)

3)

(4)

(5)

Use of other gover nment staff and appointment of other
government staff asrail safety officers

The CEO may by arrangement with the relevant employer make
use, either full-time or part-time, of the services of any officer
or employee —

(& inthePublic Service; or
(b) inaState agency or instrumentality; or

(c) otherwisein the service of the Crown in right of the
State.

An arrangement under subsection (1) is to be made on the terms
agreed to by the parties.

If an arrangement under subsection (1) isin effect in relation to
an officer or employee, the Rail Safety Regulator, by instrument
in writing, may appoint the officer or employee to be arail
safety officer for aterm, and subject to the conditions, specified
in the instrument.

The Rail Safety Regulator must not appoint a person under
subsection (3) unless the Rail Safety Regulator is satisfied the
person holds appropriate qualifications, or has appropriate
experience, to perform the functions of arail safety officer
under this Act.

Without limiting the conditions to which the appointment of a
rail safety officer may be subject, a condition may specify one
or more of the following —

(@ functions under this Act that may not be exercised by
therail safety officer;

(b) theonly functions under this Act that may be exercised
by the rail safety officer;

(c) thecircumstances or manner in which a function under
this Act may be performed by therail safety officer.

page 22

No. 18 of 2010 As at 28 Jun 2010
Extract from www.slp.wa.gov.au, see that website for further information



Rail Safety Act 2010

Administration Part 3
Rail safety officers Division 2
s. 22

22.
D)

2

3)

23.
D)

(2)

3)

Appointment of rail safety officers

The Rail Safety Regulator, by instrument in writing, may
appoint a person, or person of a prescribed class, other than a
public service officer (as defined in section 20(1)) to be arail
safety officer for aterm, and subject to the conditions, specified
in the instrument.

The Rail Safety Regulator must not appoint a person under
subsection (1) unless the Rail Safety Regulator is satisfied the
person holds appropriate qualifications, or has appropriate
experience, to perform the functions of arail safety officer
under this Act.

Without limiting the conditions to which the appointment of a
rail safety officer may be subject, a condition may specify one
or more of the following —

(@ functions under this Act that may not be exercised by
therail safety officer;

(b) theonly functions under this Act that may be exercised
by the rail safety officer;

(c) thecircumstances or manner in which afunction under
this Act may be performed by the rail safety officer.

Reciprocal powers of rail safety officers

This section has effect in relation to another jurisdiction while
thereisin force a corresponding rail safety law that contains
provisions corresponding to this section.

The Minister may enter into an agreement with a Minister of
another jurisdiction for the purposes of this section, including an
agreement to amend or revoke any such agreement.

To the extent envisaged by an agreement —

(a) rail safety officersof thisjurisdiction may, in this
jurisdiction or the other jurisdiction, exercise functions
conferred on rail safety officers of the other jurisdiction
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(4)

()

(6)

24,

25.

26.
N

under the corresponding rail safety law of that other
jurisdiction; and

(b) rail safety officers of that other jurisdiction may, in this
jurisdiction or that other jurisdiction, exercise functions
conferred on rail safety officers under this Act.

Anything done or omitted to be done by arail safety officer of
this jurisdiction under subsection (3) istaken to have been done
under this Act aswell as under the corresponding rail safety
law.

The regulations may make provision for or with respect to the
exercise of functions under this section.

Nothing in this section affects the appointment under section 22
of persons asrail safety officers for the purposes of this Act.

Identification cardsfor rail safety officers

The Rail Safety Regulator must —
(a) issuearail safety officer with an identification card; or

(b) designate acard issued to arail safety officer by a
corresponding Rail Safety Regulator or by a person,
body or authority, whether or not of thisjurisdiction, as
an identification card for the purposes of this Act.

Rail safety officer must not exer cise functions without
identification card

A rail safety officer must not exercise a function conferred
under this Act unless an identification card has been issued to,
or designated for, the officer by the Rail Safety Regulator.

Display and production of identification card

In this section —

approved, in relation to a uniform or badge worn by arail safety
officer, means a uniform or badge approved by the Rail Safety
Regulator.
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(2) Thissection appliesto arail safety officer who is exercising, or
about to exercise, afunction under this Act.

(3 A rall safety officer must —

(@ display hisor her identification card if the officer is not
wearing an approved uniform or badge; or

(b) produce hisor her identification card if requested to do
so by aperson in relation to whom the officer is
exercising, or about to exercise, the function.

(4) Ifitisnot practical for arail safety officer to produce his or her
identification card on being requested to do so, the rail safety
officer must produce his or her identification card as soon as
practicable after the request is made.

27. Return of identification cards

A person who has ceased to be arail safety officer must not,
without reasonable excuse, refuse or fail to return to the Rail
Safety Regulator, within such period asis specified by the Rail
Safety Regulator in arequest for return of the card, any
identification card issued to the person by the Rail Safety
Regulator.

Penalty: afine of $2 000.
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Part 4 — Rail safety

Division 1 — General safety duties

28. Safety duties of rail transport operators

(1) A rail transport operator must ensure, so far asis reasonably
practicable, the safety of the operator’ s railway operations.
(2) An offence under subsection (1) isacrime.
Penalty:
(@ foranindividua —
(i) for afirst offence, afine of $55 000;

(i) for asecond or subsequent offence, afine of
$82 000;

(b) for abody corporate —
(i) for afirst offence, afine of $550 000;

(i)  for asecond or subsequent offence, afine of
$820 000.

(3) Without limiting subsection (1), arail transport operator
contravenes that subsection if the operator failsto do any of the
following —

(@) develop and implement, so far asis reasonably
practicable, safe systems for the carrying out of the
operator’s railway operations;

(b) ensure, sofar asisreasonably practicable, that each rail
safety worker who isto perform rail safety work in
relation to the operator’ s railway operations —

(i) isof sufficient good health and fitness to carry
out that work safely; and

(if)  iscompetent to undertake that work;

(c) ensure, sofar asisreasonably practicable, that rail
safety workers do not carry out rail safety work in
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relation to the operator’ s railway operations, and are not
on duty —

(i) whilethereispresentin hisor her blood, alcohol
of, or greater than, the concentration prescribed;
or

(i)  while affected by adrug in away which could
detrimentally affect the person’s ability to
perform that work;

(d) ensure, sofar asisreasonably practicable, that rail
safety workers who perform rail safety work in relation
to the operator’ s railway operations comply with the
operator’s fatigue management programme in force
under section 76;

(e) provide, sofar asisreasonably practicable, adequate
facilities for the safety of persons at any railway
premises under the control or management of the
operator;

(f) provide, sofar asisreasonably practicable —

(i) suchinformation and instruction to, and training
and supervision of, rail safety workersasis
necessary to enable those workersto perform rail
safety work in relation to the operator’ s railway
operationsin away that is safe; and

(i) such information to rail transport operators and
other persons on railway premises under the
control or management of the operator asis
necessary to enable those persons to ensure their
safety.

(4) Without limiting subsection (1), arail infrastructure manager
contravenes that subsection if the manager failsto do any of the
following —

(@) ensure, sofar asisreasonably practicable, that any
design, construction, commissioning, use, installation,
modification, maintenance, repair or decommissioning
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(b)

of the manager’ srail infrastructure is done or carried out
in away that ensures, so far asis reasonably practicable,
the safety of railway operations,

establish, so far asis reasonably practicable, such
systems and procedures for the scheduling, control and
monitoring of railway operations that ensure, so far asis
reasonably practicable, the safety of the manager’s
railway operations.

(5) Without limiting subsection (1), arolling stock operator
contravenes that subsection if the rolling stock operator failsto
do any of the following —

@
(b)

(©)

(d)

(€)

provide or maintain rolling stock that, so far asis
reasonably practicable, is safe;

ensure, so far asis reasonably practicable, that any
design, construction, commissioning, use, modification,
maintenance, repair, cleaning or decommissioning of
rolling stock is done or carried out in away that, so far
asisreasonably practicable, ensures safety;

comply, so far asis reasonably practicable, with such
rules and procedures for the scheduling, control and
monitoring of rolling stock that have been established by
arail infrastructure manager in relation to the use of the
manager’ srail infrastructure by the rolling stock
operator;

so far asis reasonably practicable, establish and
maintain equipment, procedures and systems to
minimise risks to the safety of the operator’s railway
operations;

make arrangements for ensuring, so far asis reasonably
practicable, safety in connection with the use, operation
and maintenance of the operator’ s rolling stock.
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29. Dutiesof rail transport operator s extend to contractors

(1) Thedutiesof arail transport operator under section 28 extend to
a person who, not being an employee employed to carry out
railway operations, undertakes railway operations on or in
relation to rail infrastructure or rolling stock of the operator, and
any employee of the person, in relation to matters over which
the operator has control or would have control if not for any
agreement purporting to limit or remove that control.

(2) A person to whom the duties under section 28 extend by reason
of subsection (1) must comply with those duties in respect of
raillway operations referred to in that subsection undertaken by
the person.

Penalty:
(@ foranindividua —
(i) for afirst offence, afine of $55 000;

(i)  for asecond or subsequent offence, afine of
$82 000;

(b) for abody corporate —
(i) for afirst offence, afine of $550 000;

(i)  for asecond or subsequent offence, afine of
$820 000.

30. Duties of designers, manufacturers, suppliers etc.

(1) A person who —
(@ designs, commissions, manufactures, supplies, installs
or erects any thing; and

(b)  knows, or ought reasonably to know, that the thing isto
be used as or in connection with rail infrastructure or
rolling stock,

must —

(c) ensure, sofar asisreasonably practicable, that the thing
issafeif it isused for a purpose for which it was
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(2)

3)

(d)

(€)

designed, commissioned, manufactured, supplied,
installed or erected; and

carry out, or arrange the carrying out, of such testing and
examination of the thing as may be necessary for
compliance with this section; and

take such action asis necessary to ensure, so far asis
reasonably practicable, that there will be availablein
connection with the use of the thing adequate
information about —

(i) theusefor which the thing was designed,
commissioned, manufactured, supplied, installed
or erected; and

(ii)  theresults of any testing or examination referred
to in paragraph (d); and

(iii)  any conditions necessary to ensure, so far asis
reasonably practicable, the thing issafeif itis
used for a purpose for which it was designed,
commissioned, manufactured, supplied, installed
or erected.

A person who decommissions any rail infrastructure or rolling
stock must —

@
(b)

ensure, so far asis reasonably practicable, that the
decommissioning is carried out safely; and

carry out, or arrange the carrying out of, such testing and
examination as may be necessary for compliance with
this section.

An offence under subsection (1) or (2) isacrime.
Penalty:

(@ foranindividua —

(i) for afirst offence, afine of $55 000;

(i)  for asecond or subsequent offence, afine of
$82 000;
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(b) for abody corporate —
(i) for afirst offence, afine of $550 000;

(i) for asecond or subsequent offence, afine of
$820 000.

(4) For the purposes of subsection (1), if the person who supplies
the thing —

(8 carrieson the business of financing the acquisition of
the thing by customers; and

(b) has, inthe course of that business, acquired an interest in
the thing solely for the purpose of financing its
acquisition by a customer from athird person or its
provision to a customer by athird person; and

() hasnot taken possession of the thing or has taken
possession of it solely for the purpose of passing
possession to that customer,

the reference in subsection (1) to the person who supplies that
thing is instead taken to be a reference to the third person.

Division 2 — Accreditation

3L Purpose of accreditation

The purpose of accreditation of arail transport operator in
relation to railway operationsisto attest that the rail transport
operator has demonstrated to the Rail Safety Regulator the
competence and capacity to manage risks to safety associated
with those railway operations.

32. Accreditation required for railway operations
(1) A person must not carry out, or cause or permit to be carried
out, any railway operations unless the person —
(@ isarail transport operator who —

(i) isaccredited under this Part in relation to those
operations; or
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(i) isexempt under this Act from compliance with
this section in relation to those operations;

or

(b) iscarrying out those operations, or causing or permitting
those operations to be carried out, for or on behalf of —

(i) arail transport operator who is accredited under
this Part in relation to those operations; or

(i) arail transport operator who is exempt under this
Act from compliance with this section in relation
to those operations,

or

(c) isexempt under this Act from compliance with this
section in relation to those operations.

Penalty:
(@ for anindividua —
(i) for afirst offence, afine of $55 000;

(i)  for asecond or subsequent offence, afine of
$82 000;

(b) for abody corporate —
(i) for afirst offence, afine of $550 000;
(i)  for asecond or subsequent offence, afine of
$820 000.

(2) Subsection (1) does not apply to arail safety worker, not being a
rail transport operator, carrying out rail safety work for or on
behalf of arail transport operator who —

(@) isaccredited under this Part; or

(b) isexempt under this Act from compliance with this
section in relation to that rail safety work.
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33. Purpose for which accreditation may be granted

(1) Anaccreditation may be granted to arail transport operator for
any one or more of the following purposes —

(@) for the carrying out of railway operations for the part or
parts of arailway designated in the notice of
accreditation under section 38(1), or for apart or parts
having the scope or characteristics so designated;

(b) for any service or aspect, or part of aservice or aspect,
of railway operations designated in the notice of
accreditation;

(c) for specified railway operations to permit any one or
more of the following —
(i) ditepreparation;
(i)  construction of rail infrastructure;
(iif)  restoration or repair work;
(iv) testing of railway track or other infrastructure;
(v) other activitiesrelating to railway operations
considered appropriate by the Rail Safety

Regulator and designated in the notice of
accreditation.

(2) If the applicant so requests, accreditation may be granted for a
specified period only.

34. Application for accreditation

(1) A rail transport operator may apply to the Rail Safety Regulator
for accreditation in respect of specified railway operations
carried out, or proposed to be carried out, by, or on behalf of,
that operator.

(2) Anapplication must be made in the manner and form approved
by the Rail Safety Regulator and —

(@ must specify the scope and nature of the railway
operations in respect of which accreditation is sought;
and
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(b) must include a safety management plan relating to those
raillway operations; and
(c) must specify whether or not the applicant is accredited,
or has applied for accreditation, under a corresponding
law; and
(d) must contain the prescribed information; and
(e) must be accompanied by the application fee, if any,
prescribed.
(3) TheRail Safety Regulator may require arail transport operator
who has applied for accreditation —
(@ tosupply further information requested by the Rail
Safety Regulator; and
(b) to verify by statutory declaration any information
supplied to the Rail Safety Regulator.
35. What applicant for accreditation must demonstrate
The Rail Safety Regulator must not grant accreditation to an
applicant unless satisfied, having regard to the guidelines
applicable to this section, that the applicant has demonstrated —
(@) that the applicant is or isto be arail infrastructure
manager or rolling stock operator in relation to the
railway operations for which accreditation is sought; and
(b) that the applicant has the competence and capacity to
manage risks to safety associated with the railway
operations for which accreditation is sought; and
(c) that the applicant —
(i) hasthe competence and capacity to implement
the proposed saf ety management system; and
(i) hasthefinancia capacity, or has public risk
insurance arrangements, to meet reasonable
potential accident liabilities arising from the
railway operations;
and
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(d) that the applicant has met the consultation requirements
of this Act in relation to the applicant’ s safety
management system; and

(e) that the applicant has complied with the requirements
prescribed, if any, for the purposes of this section.

36. Rail Safety Regulator may direct applicantsto coor dinate
and cooperatein applications

(1) If the Rail Safety Regulator —

(@ receives applications from 2 or morerail transport
operators for accreditation; and

(b) believesthat coordinated preparation of the applications
IS necessary to ensure that the railway operations of the
applicants are carried out safely,

the Rail Safety Regulator may give adirection in writing to the
rail transport operators to coordinate their applications.

(2) A direction under this section may require each rail transport
operator that is the subject of the direction to provide to each
other rail transport operator that is the subject of the direction
information concerning any circumstances in relation to the
carrying out of railway operations by the first mentioned rail
transport operator that could constitute arisk to safety in
relation to the carrying out of rail operations by another rall
transport operator that is the subject of the direction.

(3) A rail transport operator that is given a direction under
subsection (1) must comply with the direction.

Penalty: afine of $28 000.

(4) A rail transport operator that has coordinated the preparation of
an application in accordance with this section must include in
the application reference to information given by the rail
transport operator to each other rail transport operator, and
information given to the rail transport operator by each other
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37.

38.

@)

(2)

3)

(4)

(1)

rail transport operator, in accordance with adirection under this
section.

Penalty: afine of $28 000.

Coordination between Rail Safety Regulators

This section appliesif the Rail Safety Regulator receives an
application for accreditation, or for variation of accreditation or
the conditions or restrictions of accreditation, that indicates that
the applicant is accredited, or is seeking accreditation, under a
corresponding law of one or more other jurisdictions, whether
or not contiguous with this jurisdiction.

The Rail Safety Regulator must, as soon as possible and before
deciding whether or not to grant the application, consult with
the relevant corresponding Rail Safety Regulator, or Regulators,
in relation to the application with aview to the outcome of the
application being consistent with the outcome of applications
made in the other jurisdiction or jurisdictions.

The Rail Safety Regulator, in complying with subsection (2),
must take into account any guidelines applicable to this section.

If the Rail Safety Regulator does not, in relation to an
application, act consistently with the provisions of the
guidelines, the Rail Safety Regulator must give the applicant
reasons for not so acting.

Deter mination of application

Subject to this section, the Rail Safety Regulator must give to
the applicant, within the relevant period —

(a) if the Rail Safety Regulator is satisfied as to the matters
referred to in section 35 and, if applicable, section 36,
notice in writing granting accreditation to the applicant
with or without any conditions or restrictions; or

(b) if the Rail Safety Regulator isnot so satisfied, notice in
writing refusing the application.
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(2) A notice under subsection (1) granting an application must
specify —
(@ the prescribed details of the applicant; and

(b) the scope and nature of the railway operations, and the
manner in which they are to be carried out, in respect of
which the accreditation is granted; and

(c) any conditions and restrictions imposed by the Rail
Safety Regulator on the grant of accreditation; and
(d) any other prescribed information.

(3 A notice—

(& under subsection (1) refusing an application, or
imposing a condition or restriction, must include —

(i) thereasonsfor the decision to refuse to grant the
application or impose the condition or restriction;
and

(i)  information about the right of review under
Part 7;

and

(b)  under subsection (4)(c) extending a period, must include
information about the right of review under Part 7.

(4) Inthissection, the relevant period, in relation to an application,
is—
(@ 6 months after the application was received by the Ralil
Safety Regulator; or

(b) if the Rail Safety Regulator requested further
information, 6 months, or such other period, asis agreed
between the Rail Safety Regulator and the applicant,
after the Rail Safety Regulator receives the last
information so requested; or
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39.

40.

41.
1)

2

3)

(4)

(5)

(c) if the Rail Safety Regulator, by notice in writing given
to the applicant before the expiry of the relevant
6 months, specifies another period, that period,

whichever isthe longer.

Prescribed conditions and restrictions

Accreditation granted to a person under this Part is subject to
any conditions or restrictions prescribed for the purposes of this
section and that are applicable to the grant of accreditation.

Penalty for breach of condition or restriction
An accredited person must not fail to comply with a condition
or restriction of accreditation applying under this Part.
Penalty:
(@ afineof $55 000;
(b) for asecond or subsequent offence, afine of $82 000.

Annual fees

Such annual fee asis prescribed must be paid by arail transport

operator at the time of accreditation and in each subsequent year
on or before the anniversary of the person’s accreditation for the
particular railway operation.

The Rail Safety Regulator may accept payment of an annual
accreditation fee due and payable by an accredited personin
accordance with an agreement made with the person, whether
for payment by instalments or otherwise.

If an accreditation is varied, such additional annual fee asis
prescribed in respect of the variation is to be paid.

Different fees may be prescribed for different kinds of
accreditation and for different classes of rail transport operators.

The regulations may prescribe various methods for the
calculation of various fees.
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43,
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(2)

3)

)

2

3)

L ate payment fees

The regulations may impose additional fees for late payment of
fees after the due date for payment.

A feefor late payment of fees may be, but is not required to be,
calculated on adaily basis.

Rail Safety Accreditation Account

The account called the “Rail Safety Accreditation Account” isa
continuation of the account established under the Rail Safety
Act 1998 section 23 and is as an agency specia purpose account
under the Financial Management Act 2006 section 16.

The account is to be credited with —
(@ all feesand charges collected under this Act; and
(b) any amount appropriated by Parliament to, or otherwise
lawfully received for, the account.

The account is to be charged with the costs of administering
thisAct.

Periodic returns

An accredited person must, for each period prescribed, not later
than the relevant day for the accreditation, as determined in
accordance with the regulations, lodge with the Rail Safety
Regulator areturn containing the information prescribed.

If an accredited person fails to comply with subsection (1), the
Rail Safety Regulator may, by written notice given to the
accredited person, require him or her to do so and in that notice
isto advise the person of the effect of subsection (3).

An accredited person must comply with a notice given to the
person under subsection (2) within 2 months after service of the
notice.

Penalty:
(@ foranindividua —
(i) for afirst offence, afine of $28 000;
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(i) for asecond or subsequent offence, afine of
$41 000;

(b) for abody corporate —
(i) for afirst offence, afine of $280 000;

(i) for asecond or subsequent offence, afine of
$410 000.

45, Surrender of accreditation

An accredited person may, in accordance with the regulations,
surrender the person’s accreditation.

46. Revocation or suspension of accreditation

(1) Thissection appliesin respect of an accredited person if —

(@ theRail Safety Regulator considers that the accredited
person —

(i) isnolonger able to demonstrate to the
satisfaction of the Rail Safety Regulator the
matters referred to in section 35 or to satisfy the
conditions, or to comply with the restrictions, of
the accreditation; or

(i) isnot managing therail infrastructure, or is not
operating rolling stock in relation to any rail
infrastructure, to which the accreditation relates
and has not done so for at |least the preceding
12 months;

or
(b) the accredited person contravenes this Act.

(2) TheRail Safety Regulator —

(& may suspend the accreditation, or part of the
accreditation, of the accredited person for a period
determined by the Rail Safety Regulator; or
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(b) may revoke the accreditation of the accredited person
wholly or in part, or in respect of particular railway
operations specified in the notice, with immediate effect
or with effect from a specified future date; or

(c) may impose conditions or restrictions on the
accreditation; or

(d) may vary conditions or restrictions to which the
accreditation is subject.

(3) If the Rail Safety Regulator revokes the accreditation, the Rail
Safety Regulator may declare that the accredited person is
disgualified from applying for accreditation, or for accreditation
in relation to specified railway operations, during a specified
period.

(4) TheRail Safety Regulator may withdraw a suspension of the
accreditation of a person by written notice given to the person.

(5) Before making a decision under subsection (2), the Rail Safety
Regulator —

(& must notify the person in writing —
(i) that the Rail Safety Regulator is considering
making a decision under subsection (2) of the

kind, and for the reasons, specified in the notice;
and

(if)  that the person may, within 28 days or such
longer period asis specified in the notice, make
written representations to the Rail Safety
Regulator showing cause why the decision
should not be made;

and
(b) must consider any representations made under
paragraph (a)(ii) and not withdrawn.

(6) If the Rail Safety Regulator suspends or revokes the
accreditation of the accredited person wholly or in part, or in
respect of specified railway operations, the Rail Safety
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47,
)

(2)

3)

Regulator must include in the notice of suspension or revocation
the reasons for the suspension or revocation and information
about the right of review under Part 7.

If the Rail Safety Regulator suspends or revokes the
accreditation of a person who is accredited in another
jurisdiction, the Rail Safety Regulator must give notice of the
suspension or revocation to the relevant corresponding Rail
Safety Regulator.

Immediate suspension of accreditation

If the Rail Safety Regulator considers that thereis, or would be,
an immediate and serious risk to safety unless an accreditation
is suspended immediately, the Rail Safety Regulator may,
without complying with section 46(5) or (6), by written notice
given to the accredited person, immediately suspend the
accreditation of the person —

(@ whoally or in part, or in respect of particular railway
operations specified in the notice; and

(b) for aspecified period, not exceeding 6 weeks.

The Rail Safety Regulator may, by notice in writing givento a
person whose accreditation is suspended wholly or in part or in
respect of specified railway operations —
(@ reduce the period of suspension specified in a notice
under subsection (1); or

(b) extend the period of suspension specified in anotice
under subsection (1) but not so that the suspension
continues for more than 6 weeks after the date of the
notice under that subsection.

The Rail Safety Regulator may withdraw a suspension of the
accreditation of a person by written notice given to the person.
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(4) Before making a decision under subsection (2)(b) to extend a
period of suspension, the Rail Safety Regulator —

(& must notify the person in writing —
(i) that the Rail Safety Regulator is considering

extending the period of suspension for the
reasons specified in the notification; and

(if)  that the person may, within 7 days or such longer
period asis specified in the notification, make
written representations to the Rail Safety
Regulator showing cause why the suspension
should not be extended;

and

(b) must consider any representations made under
paragraph (a)(ii) and not withdrawn.

(5) If the Rail Safety Regulator extends the suspension of the
person, the Rail Safety Regulator must include in the notice
extending the suspension the reasons for the extension and
information about the right of review under Part 7.

48. Keeping and making available documentsfor public
inspection

A rail transport operator must ensure that —

(a) if the operator is an accredited person or has an
exemption under this Part, the current notice of
accreditation or an exemption under this Part; and

(b) if the operator isarail infrastructure manager of a
private siding registered with the Rail Safety Regulator,
the notice of registration; and

(c) any other document prescribed for the purposes of this
section,

are available for inspection —

(d) if the operator is abody corporate, at the operator’s
registered office during ordinary business hours; or
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(e) if the operator isnot abody corporate, at the operator’s
principa place of business or, if the Rail Safety
Regulator approves another place and time, at that place
and time.

Penalty: afine of $2 000.

49, Application for variation of accreditation

(1) Anaccredited person may apply to the Rail Safety Regulator, in
the manner and form approved by the Rail Safety Regulator, for
avariation of the accreditation.

(2) Anapplication for variation —

(@ must specify the details of the variation being sought;
and

(b) must contain the prescribed information.

(3 TheRail Safety Regulator may require an accredited person
who has applied for avariation —

(@ tosupply further information requested by the Rail
Safety Regulator; and

(b) toverify by statutory declaration any information
supplied to the Rail Safety Regulator.

50. Application that relates to cooper ative railway operations or
operationsin another jurisdiction

Sections 36 and 37 apply to an application for variation asif a
reference in those sections to accreditation were a reference to
variation of accreditation.

51 Deter mination of application for variation

(1) Subject to this section, the Rail Safety Regulator must, within
the relevant period, give to the applicant —

(@ if the Rail Safety Regulator is satisfied as to the matters
referred to in sections 35 and 36 so far asthey are
applicable to the proposed variation, notice in writing
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varying the accreditation, with or without any conditions
or restrictions; or

(b) if the Rail Safety Regulator isnot so satisfied, notice in
writing refusing the application.

(2) A notice under subsection (1) varying an accreditation must
specify —
(@ the prescribed details of the applicant; and

(b) thevariation to the accreditation so far asit appliesto
the scope and nature of the railway operations, or the
manner in which they are to be carried out; and

(c) any conditions and restrictions imposed by the Rail
Safety Regulator on the accreditation as varied; and

(d) any other prescribed information.
(3) A notice—

(& under subsection (1) refusing an application, or
imposing a condition or restriction, must include —

(i) thereasonsfor the decision to refuse to grant the
application for variation or imposing the
condition or restriction; and

(i)  information about the right of review under
Part 7;

(b)  under subsection (4)(c) extending a period, must include
information about the right of review under Part 7.

(4) Inthissection, the relevant period, in relation to an application,
is—
(@ 6 months after the application was received by the Ralil
Safety Regulator; or

(b) if the Rail Safety Regulator requested further
information, 6 months, or such other period, asis agreed
between the Rail Safety Regulator and the applicant,
after the Rail Safety Regulator receives the last
information so requested; or
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2

3)

)

(2)

(c) if the Rail Safety Regulator, by notice in writing given
to the applicant before the expiry of the relevant
6 months, specifies another period, that period,

whichever isthe longer.

Prescribed conditions and restrictions

The accreditation of a person that is varied under this Part is
subject to any conditions or restrictions prescribed under
section 39 that are applicable to the accreditation as varied.

Rail Safety Regulator may direct amendment of a safety
management system

The Rail Safety Regulator may direct arail transport operator,
by notice in writing, to amend the operator’ s safety management
system within a specified period, being not less than 28 days
after the giving of the direction.

A direction under subsection (1) must state the reasons why the
Rail Safety Regulator considersit is necessary for therail
transport operator to amend the safety management system.

Therail transport operator must not, without reasonable excuse,
fail to comply with a direction under subsection (1).
Penalty:

(@ for anindividual, afine of $55 000;

(b) for abody corporate, afine of $550 000.

Variation of conditions and restrictions

An accredited person may apply to the Rail Safety Regulator for
avariation of any condition or restriction to which the
accreditation is subject and that was imposed by the Rail Safety
Regulator.

An application for variation of a condition or restriction must be
made asif it were an application for variation of accreditation
and section 49 applies accordingly.
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(3) TheRail Safety Regulator must consider the application and, if
satisfied as to the matters referred to in sections 35 and 36 so far
asthey are applicable to the proposed variation, may, by notice
given to the accredited person and in accordance with the
provisions of this Part so far asthey are applicable, grant or
refuse to grant the variation.

(4) A notice under subsection (3) refusing to grant avariation of a
condition or restriction must include the reasons for the decision
to refuse to grant the variation and information about the right
of review under Part 7.

55. Rail Safety Regulator may make changes to conditions or
restrictions

(1) TheRail Safety Regulator may, subject to this section, at any
time and in the discretion of the Rail Safety Regulator, vary or
revoke a condition or restriction imposed by the Rail Safety
Regulator to which the accreditation of an accredited person is
subject or impose a new condition or restriction.

(2) Beforetaking action under this section, the Rail Safety
Regulator must —

(8 givethe accredited person written notice of the action
that the Rail Safety Regulator proposes to take; and

(b) alow the accredited person to make written
representations about the intended action within 14 days
or any other period that the Rail Safety Regulator and
the accredited rail operator agree upon; and

(c) consider any representations made under paragraph (b)
and not withdrawn.

(3 Subsection (2) does not apply if the Rail Safety Regulator
considersit necessary to take immediate action in the interests
of safety.
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(4) TheRail Safety Regulator must —
(& give, inwriting, to the accredited person —

(i) detailsof any action taken under subsection (1);
and

(i) astatement of reasons for any action taken under
subsection (1);
and

(b) notify, in writing, the accredited person that the person
has aright of review of the decision under Part 7.

56. Accreditation cannot betransferred or assigned

(1) Anaccreditation —
(@ ispersonal to the person who holdsit; and

(b) isnot capable of being transferred or assigned to any
other person or otherwise dealt with by the person who
holdsit; and

(c) doesnot vest by operation of law in any other person.

(2) A purported transfer or assignment of an accreditation or any
other purported dealing with an accreditation by the person who
holdsit is of no effect.

(3) This section has effect despite anything in any Act or rule of
law to the contrary.

57. Sale or transfer of railway operations by accredited person

(1) If an accredited person proposes to sell or otherwise transfer any
railway operations for which the person is accredited, the Rall
Safety Regulator may, on an application for accreditation under
this Part being made by the proposed transferee, waive
compliance by the proposed transferee with any one or more of
the requirements of this Division.

(2) TheRail Safety Regulator is not to waive compliance with any
such requirements unless the proposed transferee demonstrates,
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to the satisfaction of the Rail Safety Regulator, that the
proposed transferee has the competence and capacity to comply
with the relevant requirements of this Division that apply to
applicants for accreditation of the appropriate kind.

A waiver of compliance with requirements may be given subject
to such conditions and restrictions, if any, as appear to the Rail
Safety Regulator to be necessary.

Division 3— Private sidings

58. Exemption from accreditation

(1) A rail infrastructure manager of aprivate siding —

(@ isnot required to be accredited under this Part in respect
of railway operations carried out in the private siding;
and

(b) except to the extent that the regulations or a condition
referred to in subsection (2) otherwise provides, is not
required to comply with Division 4, 5 or 6 in relation to
the private siding.

(2) Despite subsection (1), if therail infrastructure manager wishes
the private siding to be, or to continue to be, connected with, or
to have access to, arailway or siding of an accredited person,
the rail infrastructure manager must —

(@) register the private siding with the Rail Safety Regulator
and pay the prescribed annual fee, if any; and

(b) comply with conditions imposed by the Rail Safety
Regulator from time to time or prescribed by the
regul ations with respect to the safe construction,
maintenance and operation of the private siding; and

(c) comply with the provisions of section 63 inrelation to
the management of the interface with the railway of the
accredited person; and
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(d) notify the accredited person in writing of any railway
operations affecting or relating to the safety of the
railway or siding of the accredited person.

Penalty:
(@ foranindividua —
(i) for afirst offence, afine of $28 000;
(i)  for asecond or subsequent offence, afine of
$41 000;
(b) for abody corporate —
(i) for afirst offence, afine of $280 000;

(i)  for asecond or subsequent offence, afine of
$410 000.

(3) Conditions and regulations referred to in subsection (2) may
establish requirements that are the same as, or similar to, any
provisions of Division 4, 5 or 6.

(4) TheRail Safety Regulator must issue a notice of registration to
arail infrastructure manager who registers a private siding with
the Rail Safety Regulator.

(5) If theregulations so prescribe, the Rail Safety Regulator must
make prescribed particulars of aregistration under
subsection (2) available for public inspection at the Rail Safety
Regulator’ s office or a prescribed place, during ordinary
business hours.

Divison 4 — Safety management

59. Safety management system

(1) A rail transport operator must have a saf ety management system
for railway operations, other than railway operations in respect
of which the operator is not required to be accredited, carried
out on or in relation to the rail transport operator’ s rail
infrastructure or rolling stock that —

(@ isinaform approved by the Rail Safety Regulator; and
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(b)

(©)

(d)

(€)
(f)

complies with the relevant prescribed requirements and
the prescribed risk management principles, methods and
procedures; and

identifies and assesses any risks to safety that have
arisen or may arise from the carrying out of railway
operations on or in relation to the rail transport
operator’srail infrastructure or rolling stock; and

specifies the controls, including audits, expertise,
resources and staff, that are to be used by the rail
transport operator to manage risks to safety and to
monitor safety in relation to those railway operations,
and

includes procedures for monitoring, reviewing and
revising the adequacy of those controls; and

includes —

(i) measuresto manage risksto safety identified
under section 63, 64 or 65; and

(i) asecurity management plan in accordance with
section 71; and

(iif)  an emergency management plan in accordance
with section 72; and

(iv) ahealth and fitness management programmein
accordance with section 73; and

(v) anacohol and drug management programmein
accordance with section 74; and

(vi) afatigue management programme in accordance
with section 76.

Penalty:

for anindividual —
(i) for afirst offence, afine of $55 000;

(i) for asecond or subsequent offence, afine of
$82 000;
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(b) for abody corporate —
(i) for afirst offence, afine of $550 000;
(i) for asecond or subsequent offence, afine of
$820 000.

(2) A rail transport operator, before establishing a safety
management system in relation to railway operations in respect
of which the operator is required to be accredited or reviewing
or varying any such safety management system, must consult,
so far asisreasonably practicable, with —

(@ personslikely to be affected by the safety management
system or itsreview or variation, being persons who
carry out those railway operations or work on or at the
rail transport operator’s railway premises or with the rall
transport operator’ s rolling stock; and

(b) asafety and health representative as defined in the
Occupational Safety and Health Act 1984 section 3(1)
representing any of the personsreferred to in
paragraph (a); and

(c) any union representing any of the personsreferred to in
paragraph (a); and

(d) any other rail transport operator with whom the first
mentioned operator has an interface agreement under
section 63 relating to risks to safety of railway
operations carried out by or on behalf of either of them;
and

(e) thepublic, asappropriate.

(3) If the safety management system of arail transport operator and
the safety management system of another rail transport operator
who has an agreement referred to in subsection (2)(d) with the
first mentioned rail transport operator, when taken as one
system, comply with this Act, both safety management systems
are taken to comply with this Act.
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(4) A safety management system must be evidenced in writing
and —

(@ must identify each person responsible for preparing any
part of the safety management system; and

(b) must identify the person, or class of persons, responsible
for implementing the system.

60. Compliance with safety management system

(1) A rail transport operator must implement the rail transport
operator’ s safety management system.

Penalty:
(@ foranindividua —
(i) for afirst offence, afine of $55 000;

(i) for asecond or subsequent offence, afine of
$82 000;

(b) for abody corporate —
(i) for afirst offence, afine of $550 000;

(i) for asecond or subsequent offence, afine of
$820 000.

(2) A rail transport operator must not, without reasonable excuse,
fail to comply with the rail transport operator’ s safety
management system for the rail transport operator’s railway
operations.

Penalty:
(@ foranindividua —
(i) for afirst offence, afine of $55 000;

(i) for asecond or subsequent offence, afine of
$82 000;

(b) for abody corporate —
(i) for afirst offence, afine of $550 000;

(i) for asecond or subsequent offence, afine of
$820 000.
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3)

(4)

61.

62.
N

It isareasonable excuse if therail transport operator —

(@ complieswith the safety management system to the
extent practicable while complying with a condition or
restriction of accreditation; or

(b) demonstrates that compliance with the systemin
particular circumstances would have increased the
likelihood of a notifiable occurrence happening.

Subsection (3) does not limit the excuses that may be reasonable
EXCUSES.

Review of safety management system

A rail transport operator must review the rail transport
operator’ s safety management system in accordance with the
regulations at such times or within such periods as are
prescribed or, if no times or periods are prescribed, at least once
each year or at such other time asis agreed between the rail
transport operator and the Rail Safety Regulator.
Penalty:
(@ foranindividua —
(i) for afirst offence, afine of $28 000;
(i) for asecond or subsequent offence, afine of
$41 000;
(b) for abody corporate —
(i) for afirst offence, afine of $280 000;

(i)  for asecond or subsequent offence, afine of
$410 000.

Safety performance reports

In this section —

reporting period means a calendar year or such other period as
is agreed from time to time by the Rail Safety Regulator and the
rail transport operator.
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(2) A rail transport operator must give the Rail Safety Regulator a

safety performance report in respect of each reporting period
that —

(@ isinaform approved by the Rail Safety Regulator; and

(b) complieswith the requirements, if any, prescribed for
the purposes of this section; and

(c) contains—
(i) adescription and assessment of the safety

performance of the rail transport operator’s
railway operations; and

(i) comments on any deficienciesin, and any
irregularitiesin, the railway operations that may
be relevant to the safety of the railway; and

(iii) adescription of any safety initiativesin relation
to the railway operations undertaken during the
reporting period or proposed to be undertaken in
the next reporting period; and

(iv) any other information or performance indicators
prescribed for the purpose of this section.

(3 A rail transport operator must submit areport in accordance
with this section within 6 months after the end of each reporting
period.

Penalty:
(@ foranindividua —
(i) for afirst offence, afine of $28 000;

(i)  for asecond or subsequent offence, afine of
$41 000;

(b) for abody corporate —
(i) for afirst offence, afine of $280 000;

(i)  for asecond or subsequent offence, afine of
$410 000.
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(2)

I nterface coordination — rail transport operators

(@

(b)
(©)

A rail transport operator —

must identify and assess, so far asis reasonably
practicable, risks to safety that may arise from railway
operations carried out by or on behalf of the operator
because of, or partly because of, railway operations
carried out by or on behalf of any other rail transport
operator; and

must determine measures to manage, so far asis
reasonably practicable, those risks; and

must, for the purpose of managing those risks, seek to
enter into an interface agreement with the other rail
transport operator or rail transport operators.

Except to the extent that the regulations otherwise provide,
subsection (1)(c) does not apply if none of therail transport
operatorsisarail infrastructure manager.

I nter face coordination — rail infrastructure manager —
public roads

A rail infrastructure manager —

(@

(b)

must identify and assess, so far asis reasonably
practicable, risks to safety that may arise from railway
operations carried out on or in relation to the manager’s
rail infrastructure and that may so arise because of, or
partly because of —

(i) theexistence of road infrastructure of a
prescribed public road; and

(i) theexistence or use of any rail or road crossing
that is part of the road infrastructure of any
public road,

and

must determine measures to manage, so far asis
reasonably practicable, those risks; and
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(c) must, for the purpose of managing those risks, seek to
enter into an interface agreement with the road manager
in relation to that road.

65. I nter face coordination — rail infrastructure manager —

roads other than public roads

A rail infrastructure manager —

(@

(b)

(©)

must identify and assess, so far asis reasonably
practicable, risks to safety that may arise from railway
operations carried out on or in relation to the manager’s
rail infrastructure and that may so arise because of, or
partly because of, the existence or use of any rail or road
crossing that is part of the road infrastructure of any
road, other than a public road; and

must consider whether it is necessary to manage those
risks in conjunction with the road manager in relation to
that road and —

(i) if therail infrastructure manager is of the opinion
that it is necessary that those risks be managed in
conjunction with the road manager, must give
written notice of that opinion to the road
manager and must determine measures to
manage, so far asisreasonably practicable, those
risks; or

(i) if therail infrastructure manager is of the opinion
that the management of those risks does not need
to be carried out in conjunction with the road
manager, must keep awritten record of that
opinion;

and

unless paragraph (b)(ii) applies, must, for the purpose of
managing those risks, seek to enter into an interface
agreement with the road manager in relation to that road.
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66. I nterface coordination — road manager — public roads and
other roads

(1) Theroad manager in relation to a public road —

(@ must identify and assess, so far asis reasonably
practicable, risks to safety that may arise from the
existence or use of any rail or road crossing that is part
of the road infrastructure of that public road because of,
or partly because of, railway operations carried out on or
in relation to any rail infrastructure; and

(b) must determine measures to manage, so far asis
reasonably practicable, those risks; and

(c) must, for the purpose of managing those risks, seek to
enter into an interface agreement with the rail
infrastructure manager of the rail infrastructure.

(2) If, under section 65(b), arail infrastructure manager gives a
written notice to aroad manager in relation to aroad that is not
apublic road of an opinion that certain risks need to be
managed in conjunction with the road manager, the road
manager —

(& must identify and assess, so far asis reasonably
practicable, risks to safety that may arise from the
existence or use of any rail or road crossing that is part
of the road infrastructure of the road because of, or
partly because of, railway operations; and

(b) must determine measures to manage, so far asis
reasonably practicable, those risks; and

(c) must, for the purpose of managing those risks, seek to
enter into an interface agreement with the ralil
infrastructure manager.

(3) Nothing in this section authorises or requires aroad manager to
act inconsistently with, or without regard to, the functions,
obligations or powers conferred on it under an Act other than
this Act.
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67. I dentification and assessment of risks
A rail transport operator, rail infrastructure manager or road
manager which isrequired under section 63, 64, 65 or 66 to
identify and assess risks to safety that may arise from operations
carried out by another person may do so —

(@ Dby itself identifying and assessing those risks; or

(b) by identifying and assessing those risks jointly with the
other person; or

(c) by adopting the identification and assessment of those
risks carried out by the other person.

68. Scope of interface agreements
An interface agreement under this Division —

(& may beentered into by 2 or more rail transport operators
or by one or morerail transport operators and one or
more road managers; and

(b) may include measures to manage any number of risksto
safety that may arise because of, or partly because of,
any railway operations; and

(c) may include measures to manage any number of risksto
safety that may arise from any railway operations
because of, or partly because of, the existence or use of
any road infrastructure; and

(d) may make provision for or in relation to any matter by
applying, adopting or incorporating any matter
contained in any document; and

(e) may consist of 2 or more documents.

69. Rail Safety Regulator may give directions
(1) Thissection appliesif the Rail Safety Regulator is satisfied that
arail transport operator, rail infrastructure manager or road
manager referred to in section 63, 64, 65 or 66 —
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(@ isunreasonably refusing or failing to enter into an
interface agreement with another person as required
under this Division; or

(b) isunreasonably delaying the negotiation of such an
agreement.

(2) TheRail Safety Regulator may issue awritten notice to the rall
transport operator, the rail infrastructure manager or the road
manager, as the case requires, and the other person that —

(@ warnsof the Rail Safety Regulator’s powers under this
section, including the power to issue a direction under
subsection (4) at any time after a specified date; and

(b) includesacopy of this section; and

(c) may contain suggested terms for inclusion in an
interface agreement.

(3) If the Rall Safety Regulator issues a notice under subsection (2)
to arail transport operator, rail infrastructure manager or road
manager, the Rail Safety Regulator may, in writing, request the
manager to provide such information as the Rail Safety
Regulator reasonably requires for the purposes of making a
direction under subsection (4).

(4) If anoticeisissued under subsection (2) and an interface
agreement has not been entered into by or on the date specified
in the notice, the Rail Safety Regulator —

(@ may determine the arrangements that are to apply in
relation to the management of risksto safety referred to
in section 63, 64, 65 or 66, as the case requires; and

(b) may direct either or both persons to whom the noticeis
issued to give effect to those arrangements; and

(c) must specify by when a direction must be complied
with.

(5) A direction under subsection (4) —

(& must beinwriting; and
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(b) must set out any arrangements determined by the Rail
Safety Regulator under that subsection.

(6) A persontowhom adirection under subsection (4) isgiven
must comply with the direction.
Penalty:
(@ foranindividua —
(i) for afirst offence, afine of $14 000;

(i)  for asecond or subsequent offence, afine of
$21 000;

(b) for abody corporate —
(i) for afirst offence, afine of $550 000;

(i)  for asecond or subsequent offence, afine of
$820 000.

70. Register of interface agreements

(1) A rail transport operator must maintain aregister of —
(& interface agreementsto which it is aparty; and
(b) arrangements determined by the Rail Safety Regulator
under section 69,
that are applicableto its railway operations.

(2) A road manager must maintain aregister of —
() interface agreementsto which it is a party; and
(b) arrangements determined by the Rail Safety Regulator
under section 69,
that are applicable to any road in relation to which it is the road
manager.
Penalty:
(@ for anindividual, afine of $2 000;
(b) for abody corporate, afine of $20 000.

As at 28 Jun 2010 No. 18 of 2010 page 61
Extract from www.slp.wa.gov.au, see that website for further information



Rail Safety Act 2010

Part 4 Rail safety

Division 4 Safety management

s. 71

71. Security management plan

A rail transport operator —

(@ must have a security management plan for railway
operations carried out by or on behalf of the operator on
or in relation to the operator’ srail infrastructure or
rolling stock that —

(i) incorporates measuresto protect people from
theft, assault, sabotage, terrorism and other
criminal acts of other parties and from other
harm; and

(i) complieswith this Act;
and
(b) must ensure that the security management planis
implemented; and
(c) must ensure that the appropriate response measures of
the security management plan are implemented without
delay if anincident of akind referred to in paragraph (a)
OCCUrS.
Penalty:
(@ for anindividua —
(i) for afirst offence, afine of $55 000;
(i)  for asecond or subsequent offence, afine of
$82 000;
(b) for abody corporate —
(i) for afirst offence, afine of $550 000;

(i) for asecond or subsequent offence, afine of
$820 000.

72. Emer gency management plan

(1) A rail transport operator must have an emergency management
plan for railway operations carried out by or on behalf of the
operator on or in relation to the operator’ s railway operations
that complies with subsection (2).
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Penalty:
(@ foranindividua —
(i) for afirst offence, afine of $55 000;

(i)  for asecond or subsequent offence, afine of
$82 000;

(b) for abody corporate —
(i) for afirst offence, afine of $550 000;
(i)  for asecond or subsequent offence, afine of
$820 000.
(2) The emergency management plan must —
(@) address and include the matters that are prescribed; and
(b) be prepared —
(i) inconjunction with emergency services and any
other person who is prescribed; and
(i)  in accordance with the regulations;
and

(c) bekept and maintained in accordance with the
regulations; and

(d) be provided to the emergency services and any other
person who is prescribed; and

(e) betested in accordance with the regulations.
(3 A rail transport operator must ensure that the appropriate

response measures of the emergency management plan are
implemented if an emergency occurs.

Penalty:
(@ foranindividua —
(i) for afirst offence, afine of $55 000;

(i) for asecond or subsequent offence, afine of
$82 000;
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(b) for abody corporate —
(i) for afirst offence, afine of $550 000;
(i) for asecond or subsequent offence, afine of
$820 000.
73. Health and fitness management programme
A rail transport operator must have and implement a health and
fitness programme for rail safety workers who carry out rail
safety work on or in relation to the rail transport operator’ s rail
infrastructure or rolling stock that complies with the prescribed
requirements relating to health and fitness programmes.
Penalty:
(@ foranindividua —
(i) for afirst offence, afine of $55 000;
(i)  for asecond or subsequent offence, afine of
$82 000;
(b) for abody corporate —
(i) for afirst offence, afine of $550 000;
(i)  for asecond or subsequent offence, afine of
$820 000.
74. Alcohol and drug management programme
A rail transport operator must prepare and implement an alcohol
and drug management programme for rail safety workers who
carry out railway operationsin relation to the rail transport
operator’ s rail infrastructure or rolling stock that complies with
thisAct.
Penalty:
(@ foranindividua —
(i) for afirst offence, afine of $55 000;
(i)  for asecond or subsequent offence, afine of
$82 000;
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(b) for abody corporate —
(i) for afirst offence, afine of $550 000;

(i) for asecond or subsequent offence, afine of
$820 000.

75. Testing for presence of alcohol or drugs

The Rail Safety Regulator may arrange with arail transport
operator or a person undertaking railway operations on or in
relation to the rail transport operator’ srail infrastructure or
rolling stock for the testing for the presence of alcohol or any
other drug, in accordance with the regulations, of any person on
duty for the purpose of carrying out rail safety work.

76. Fatigue management programme

A rail transport operator must prepare and implement a
programme, in accordance with the prescribed requirements, for
the management of fatigue of rail safety workers who carry out
railway operations in relation to the rail transport operator’s rail
infrastructure or rolling stock.

Penalty:
(@ foranindividua —
(i) for afirst offence, afine of $55 000;
(i)  for asecond or subsequent offence, afine of
$82 000;
(b) for abody corporate —
(i) for afirst offence, afine of $550 000;

(i)  for asecond or subsequent offence, afine of
$820 000.

77. Assessment of competence

(1) A rail transport operator must ensure that each rail safety
worker who isto carry out rail safety work in relation to the rail
transport operator’ srail infrastructure or rolling stock has the
competence to carry out that work.
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3)

(4)

()

Penalty:
(@ foranindividua —
(i) for afirst offence, afine of $28 000;

(i)  for asecond or subsequent offence, afine of
$41 000;

(b) for abody corporate —
(i) for afirst offence, afine of $280 000;

(i) for asecond or subsequent offence, afine of
$410 000.

For the purposes of subsection (1), the competence of arail
safety worker to carry out rail safety work must be assessed —

(@ by referenceto any qualification or any units of
competence recognised under the regulations applicable
to therail safety work to be carried out; and

(b) by reference to the knowledge and skills of the rall
safety worker that would enable the worker to carry out
therail safety work safely.

A certificate purporting to have been issued to arail safety
worker certifying that the worker has any qualification or units
of competence recognised under subsection (2)(a) is evidence
that the worker has those qualifications or units of competence.

Nothing in this section prevents arail transport operator from
requiring arail safety worker to undertake further training
before carrying out rail safety work.

A rail transport operator must maintain records in accordance
with the regulations of the competence of rail safety workers
who carry out rail safety work on or in relation to the rail
transport operator’ s rail infrastructure or rolling stock.

Penalty:
(@ foranindividua —
(i) for afirst offence, afine of $14 000;

(i)  for asecond or subsequent offence, afine of
$21 000;

page 66

No. 18 of 2010 As at 28 Jun 2010
Extract from www.slp.wa.gov.au, see that website for further information



Rail Safety Act 2010

Rail safety Part 4
Safety management Division 4
s. 78

(b) for abody corporate —
(i) for afirst offence, afine of $140 000;

(i) for asecond or subsequent offence, afine of
$210 000.

78. I dentification for rail safety workers

(1) A rail transport operator must ensure that each rail safety
worker who isto carry out rail safety work in relation to the rail
transport operator’ s railway operations has aform of
identification that is sufficient to enable the type of competence
and training of the rail safety worker for that rail safety work to
be checked by arail safety officer.

Penalty:
(@ for anindividual, afine of $2 000;
(b) for abody corporate, afine of $20 000.
(2) A rail safety worker who is carrying out rail safety work must,
when requested by arail safety officer to do so, produce the

identification provided in accordance with subsection (1) to the
rail safety officer.

If it isnot practicable for arail safety worker to produce the
identification on being requested to do so, the rail safety worker
may produce it within a period considered reasonable by the
requesting rail safety officer.

Penalty: afine of $2 000.

79. Duties of rail safety workers

(1) A rail safety worker, when carrying out rail safety work must —
(@) takereasonable carefor hisor her own safety; and

(b) take reasonable care for the safety of persons who may
be affected by the rail safety worker’s acts or omissions;
and
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80.

(c) cooperate with the rail transport operator with respect to
any action taken by therail transport operator to comply
with arequirement imposed under this Act.

A rail safety worker, when carrying out rail safety work, must
not intentionally or recklessly interfere with or misuse anything
provided to the worker by the rail transport operator —

(@ intheinterests of safety; or

(b)  under thisAct.

A rail safety worker, when carrying out rail safety work, must
not wilfully or recklessly place the safety of another person on
or in the immediate vicinity of rail infrastructure at risk.

An offence under subsection (1), (2) or (3) isacrime.
Penalty:
(@) for afirst offence, afine of $100 000;

(b) for asecond or subsequent offence, afine of
$125 000.

For the purposes of subsection (1)(a) or (b), in determining
whether arail safety worker failed to take reasonable care,
regard must be had to what the rail safety worker knew about
the relevant circumstances.

Contractorsto comply with safety management system

A person, not being an employee employed to carry out railway
operations, who undertakes railway operations on or in relation
to rail infrastructure or rolling stock of arail transport operator
must comply with the safety management system of the rail
transport operator to the extent that it applies to those railway
operations.

Penalty:
(@ foranindividua —
(i) for afirst offence, afine of $100 000;
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(i) for asecond or subsequent offence, afine of
$125 000;

(b) for abody corporate —
(i) for afirst offence, afine of $200 000;

(i) for asecond or subsequent offence, afine of
$250 000.

Division 5— Information about rail safety

81. Rail transport operatorsto provide information

(1) TheRail Safety Regulator may, by notice in writing givento a
rail transport operator, require the operator to provide to the Rail
Safety Regulator on or before a specified date and in a manner
and form approved by the Rail Safety Regulator, any or all of
the following —

(& information concerning measures taken by the rail
transport operator to promote rail safety;

(b) information concerning matters, including matters
relating to the financial capacity or insurance
arrangements of the rail transport operator, relating to
rail safety or the accreditation of therail transport
operator that the Rail Safety Regulator reasonably
requires,

(c) information prescribed for the purposes of this
subsection.

(2) Therail transport operator must comply with anotice given to
the operator under subsection (1).
Penalty:
(@ foranindividua —
(i) for afirst offence, afine of $28 000;

(i)  for asecond or subsequent offence, afine of
$41 000;
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(b) for abody corporate —
(i) for afirst offence, afine of $280 000;
(i) for asecond or subsequent offence, afine of
$410 000.

(3) A rail transport operator must provide to the Rail Safety
Regulator, in amanner and form approved by the Rail Safety
Regulator and at the prescribed times and in respect of the
prescribed periods, information prescribed for the purposes of
this subsection relating to rail safety or accreditation.

Penalty:
(@ foranindividua —
(i) for afirst offence, afine of $28 000;

(i)  for asecond or subsequent offence, afine of
$41 000;

(b) for abody corporate —
(i) for afirst offence, afine of $280 000;

(i) for asecond or subsequent offence, afine of
$410 000.

Division 6 — Investigating and reporting by rail
transport operators

82. Notification of certain occurrences

(1) A rail transport operator must report to the Rail Safety
Regulator or another authority specified by the Rail Safety
Regulator within the time, and in the manner, prescribed, al
notifiable occurrences that happen on, or in relation to, the rall
transport operator’ s railway premises or railway operations.
Penalty:

(@) for afirst offence, afine of $55 000;
(b) for asecond or subsequent offence, afine of $82 000.
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83.
D)

(2)

Two or morerail transport operators may make ajoint report
with respect to a notifiable occurrence affecting them.

In addition to the matters specified in subsection (1), the Rail
Safety Regulator may, by notice in writing, require arail
transport operator to report to the Rail Safety Regulator or
another authority specified by the Rail Safety Regulator, any
other occurrence or type of occurrence which endangers or
could endanger the safe operation of any railway operations.

The Rail Safety Regulator may require information in areport
under this section to be verified by statutory declaration.

A rail transport operator to whom a requirement under
subsection (3) applies must comply with the requirement.
Penalty:
(@ foranindividua —
(i) for afirst offence, afine of $28 000;
(i) for asecond or subsequent offence, afine of
$41 000;
(b) for abody corporate —
(i) for afirst offence, afine of $280 000;

(i) for asecond or subsequent offence, afine of
$410 000.

I nvestigation of notifiable occurrences

The Rail Safety Regulator may, by written notice to arail
transport operator, require the rail transport operator to
investigate notifiable occurrences, or any other occurrences, that
have endangered or that may endanger the safe operation of the
railway operations carried out by the rail transport operator.

The level of investigation must be determined by the severity
and potential consequences of the notifiable occurrence as well
as by other similar occurrences and its focus should be to
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3)

(4)

)

(2)

determine the cause and contributing factors, rather than to
apportion blame.

Therail transport operator must ensure that the investigation is
conducted in a manner approved by the Rail Safety Regulator
and within the period specified by the Rail Safety Regulator.

Penalty:

(@ for afirst offence, afine of $28 000;

(b) for asecond or subsequent offence, afine of $41 000.
A rail transport operator who has carried out an investigation
under this section must report to the Rail Safety Regulator on

the investigation within the period specified by the Rail Safety
Regulator.

Penalty:
(@ for afirst offence, afine of $28 000;
(b) for asecond or subsequent offence, afine of $41 000.

Divison 7 — Audit by Rail Safety Regulator

Audit of railway operations of rail transport operators

In this section —

rail transport operator includes a person, not being an
employee employed to carry out railway operations, who
undertakes railway operations on or in relation to rail
infrastructure or rolling stock of arail transport operator.

The Rail Safety Regulator —

(& may audit the railway operations of arail transport
operator; and

(b) may prepare and implement a programme (an audit
programme) for each year for inspecting the railway
operations of rail transport operators; and
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(c) may, for the purposes of an audit, inspect the railway
operations of arail transport operator whether or not
under an audit programme.

(3) Without limiting subsection (2)(b), an audit programme may
focus on one or more of the following —
(8 particular rail transport operators;
(b) particular criteriarelating to rail transport operators;
(c) particular aspects of rail safety;
(d) particular aspects of railway operations.
(4) TheRail Safety Regulator must give not less than 24 hours

notice in writing to arail transport operator before inspecting
the operator’ s railway operations under this section.

(5) Theregulations may establish procedures for the conduct of
audits under this section, including procedures to ensure the
confidentiality of records.
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Part 5 — Enforcement

Division 1 — Entry to places by rail safety officers

85. Power to enter places

(1) Inthissection —
compliance and investigative purposes includes purposes —

() related to ascertaining whether arail safety law has been
or is being complied with, including whether an offence
has been committed against arail safety law; or

(b) related to ascertaining whether the terms of, or a
condition or restriction of, an accreditation has been or
is being complied with.

(2) A ral safety officer may, for compliance and investigative
purposes or in an emergency, enter aplace if —

(@ theplaceisapublic place and the entry is made when
the place is open to the public; or

(b) the occupier of the place consents to the entry; or

(c) theentry to the place is authorised by awarrant under
section 94; or

(d) theplaceisrailway premises and the entry is made when
the placeis—
(i) open for carrying on activities by reason of

which the place is railway premises; or

(i) otherwise open for entry; or

(iii)  not open as mentioned in subparagraph (i) or (ii)
but the entry is urgently required to investigate
the circumstances of a notifiable occurrence at
any time during which railway operations are
being carried out or are usually carried out.
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(3) A rail safety officer who enters railway premises under
subsection (2)(d) must not unnecessarily impede any activities
being conducted at the premises.

86. Limitation on entry powers: places used for residential
pur poses

Despite anything to the contrary in this Part, the powers of arall
safety officer under this Part in relation to entering a place are
not exercisable in respect of any place that is used only for
residential purposes except —

(@ withthe consent of the occupier of the place; or

(b) under the authority conferred by a warrant under
section 94.

87. Notice of entry

Before arail safety officer enters railway premises, not being a
public place, under section 85, therail safety officer must give
the occupier of the railway premises reasonable notice of the
intention to enter unless —

(@ thegiving of the notice would be reasonably likely to
defeat the purpose for which it isintended to enter the
premises; or

(b) entry to the premisesis made with the consent of the
occupier of the premises; or

(c) entryisrequired in circumstances where the rail safety
officer reasonably believes thereis an immediate risk to
safety because of the carrying out of railway operations
at the premises; or

(d) entry isauthorised by awarrant under section 94.
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88. General powers after entering a place

(1) A rail safety officer who enters a place under this Part, may do
any of the following —

@

(b)

(©)

(d)
(€)

()
(9)

(h)
(i)

search and inspect any part of the place and any rail
infrastructure, rolling stock or road vehicle or any other
thing at the place;

enter or open, using reasonable force, rail infrastructure,
rolling stock, aroad vehicle or other thing at the place to
examine the structure, rolling stock, road vehicle or
other thing;

take measurements, make surveys and take levels and,
for those purposes, dig trenches, break up the soil and
set up any posts, stakes or markers;

test any part of rail infrastructure or rolling stock for the
purpose of identifying quality or faults;

inspect, film, photograph, videotape or otherwise record
an image of —
(i) rail infrastructure or rolling stock, or aroad
vehicle or other thing, at the place;

(i) adocument at the place or in rolling stock or a
road vehicle at the place;

take, or authorise another person to take, for analysisa
thing, or a sample of or from the thing, at the place;

seize anything that the rail safety officer suspects on
reasonabl e grounds is connected with an offence against
this Act or to secure any such thing against interference;

mark, tag or otherwise identify rolling stock, a road
vehicle or other thing at the place;

take a copy of the whole or any part of adocument at
the place or in rolling stock or aroad vehicle at the
place;
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() takeall necessary stepsto alow apower under
paragraphs (a) to (i) to be exercised.

(2) A film, photograph, videotape or image taken under
subsection (1)(e) of rail infrastructure, or of any part of ralil
infrastructure, is not inadmissible as evidence by reason only of
the fact that it includes the likeness of one or more personsif the
capturing of that likeness does not appear to have been the main
reason for the taking of the film, photograph, videotape or
image.

(3) If aplaceisentered under subsection (1) and the occupier is
present at the place, the occupier is entitled to observe the
inspection.

89. Use of assistants and equipment

(1) A ral safety officer may exercise powers under this Part with
the aid of such assistants and equipment as the officer considers
reasonably necessary in the circumstances.

(2) Powersthat may be exercised by arail safety officer under this
Part may be exercised by an assistant authorised and supervised
by the officer, but only if the officer considersthat it is
reasonably necessary in the circumstances that the powers be
exercised by an assistant.

90. Use of electronic equipment

(1) Without limiting section 88, if —

(@ athingfoundinor on rolling stock or aroad vehicle, or
at aplace, is, or includes, a disk, tape or other device for
the storage of information; and

(b) theequipment in or on therolling stock or road vehicle,
or at the place, may be used with the disk, tape or other

device,
therail safety officer may operate the equipment to access the
information.
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2

o1.
D)

2

92.
D)

(2)

3)

A rail safety officer must not operate or seize equipment for the
purpose mentioned in this section unless the officer believes on
reasonabl e grounds that the operation or seizure of the

equipment can be carried out without damage to the equipment.

Use of equipment to examine or process things

Without limiting section 89, arail safety officer exercising a
power under this Part may bring to, onto, or into, rolling stock, a
road vehicle or a place any equipment reasonably necessary for
the examination or processing of things found at, on or in the
rolling stock, road vehicle or place in order to determine
whether they are things that may be seized.

Therail safety officer may operate equipment already in or on
therolling stock or road vehicle, or at the place, to carry out the
examination or processing of athing found in or on the rolling
stock or road vehicle, or at the place in order to determine
whether it isathing that may be seized, if the officer believes
on reasonabl e grounds that —

(@ theequipment issuitable for the examination or the
processing; and

(b) the examination or processing can be carried out without
damage to the equipment.

Securing a site

For the purpose of protecting evidence that might be relevant
for compliance or investigative purposes, arail safety officer
may secure the perimeter of any site at a place by whatever
means the rail safety officer considers appropriate.

A person must not, without the permission of arail safety
officer, enter or remain at a site the perimeter of whichis
secured under this section.

Penalty: afine of $28 000.

Subsection (2) does not apply if the person enters the site or
remains at the site —
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(@) toensurethe safety of persons; or
(b) to remove deceased persons or animals from the site; or

(c) tomovearoad vehicle, or the wreckage of aroad
vehicle, to a safe place; or

(d) to protect the environment from significant damage or
pollution.

(4) A ral safety officer must not unreasonably withhold a
permission referred to in subsection (2).

Division 3 — Search warrants

93. Sear ch warrant

(1) A rail safety officer may apply to ajustice for theissue of a
search warrant in relation to particular railway premises or
residential premisesif therail safety officer believes on
reasonable grounds that thereis, or may be within the next
72 hours, in, or on, railway premises or residential premises a
thing or things of akind that may be evidence of the
commission of an offence against arail safety law.

(2) Anapplication for a search warrant must —
(@ beinwriting; and
(b) set out the grounds for seeking the warrant; and
(c) the offence suspected; and

(d) therailway premises or residential premisesto be
searched; and

(e) adescription of the thing for which the search isto be
made.
(3) A justiceto whom an application is made under this sectionisto
refuseit if —

(@ theapplication does not comply with the requirements
of thisAct; or
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(b) whenrequired to do so by the justice, the rail safety
officer does not give to the justice more information
about the application.

(4) Theinformation in an application or given to ajustice under this
section must be verified before the justice on oath or affirmation
or by affidavit, and the justice may for that purpose administer
an oath or affirmation or take an affidavit.

94. | ssue of search warrant

(1) If ajusticeissatisfied that there are reasonable grounds for
suspecting that there is, or may be within the next 72 hours, in,
or on, the railway premises or residential premises evidence of
the commission of an offence against arail safety law, the
justice may issue a search warrant authorising arail safety
officer named in the warrant and any assistants the rail safety
officer considers necessary —

(@ toenter therailway premises or residential premises
named or described in the warrant; and

(b) tosearch for and seize any thing named or described in
the warrant.

(2) Inaddition to any other requirement, a search warrant issued
under this section must state —

(@ the offence suspected; and

(b) therailway premises or residentia premisesto be
searched; and

(c) adescription of the thing for which the search isto be
made; and

(d) any conditions to which the warrant is subject; and

(e) whether entry is authorised to be made at any time or
during stated hours; and

(f) aday, not later than 7 days after the issue of the warrant,
on which the warrant ceases to have effect.

page 80 No. 18 of 2010 As at 28 Jun 2010

Extract from www.slp.wa.gov.au, see that website for further information



Rail Safety Act 2010

Enforcement Part 5
Search warrants Division 3
s. 95

3)

95.
@)

2

96.

A justice who issues awarrant isto cause arecord to be made of
particulars of the grounds that the justice hasrelied on to justify
the issue of the warrant.

Execution of warrant

If asked to do so by an occupier, or a person in charge, of
premises, the person executing a warrant at those premisesisto
produce it for inspection.

A warrant ceases to have effect —

(@) ontheday stated in the warrant as the day on which it
ceases to have effect; or

(b) if itiswithdrawn by the justice who issued it; or

(c) whenitisexecuted,

whichever occursfirst.

Seizure of things not mentioned in the warrant

A search warrant authorises the rail safety officer executing the
warrant, in addition to the seizure of any thing of the kind
described in the warrant, to seize any thing which is not of the
kind described in the warrant if —

(@ therail safety officer believes, on reasonable grounds,
that the thing —

(i) isof akind which could have beenincluded in a
warrant issued under this Division; or

(i)  will afford evidence about the commission of an
offence against arail safety law;

and

(b) inthe case of seizure, therail safety officer believes, on
reasonabl e grounds, that it is necessary to seize that
thing in order to prevent its conceal ment, loss or
destruction or its use in the commission of an offence
against arail safety law.
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97.
)

2

3)

(4)

(5)

(6)

Division 4 — Powersto support seizure

Directionsrelatingto seizure

In this section —

in control, in relation to athing, means having, or reasonably
appearing to arail safety officer as having, authority to exercise
control over the thing.

To enable athing to be seized under this Part, arail safety
officer may direct the person in control of it —
(@ totakeitto aspecified place within a specified time;
and

(b) if necessary, to remain in control of it at the specified
place for a period specified in the direction.

A direction under subsection (2) —

(@ must be given by signed notice in writing given to the
person; or

(b) if for any reason it is not practicable to give asigned
notice in writing to the person, may be given orally and
confirmed by signed notice in writing given to the
person as soon as is practicable.

A further direction may be made under this section about the
thing if it is necessary and reasonable to make the further
direction.

A person given adirection under subsection (2) or (4) must
comply with that direction unless the person has a reasonable
excuse.

Penalty: afine of $28 000.

Without limiting what may otherwise be a reasonable excuse
under subsection (5), it is areasonable excuse for a person in
control of athing not to comply with a direction under
subsection (2) or (4) if, in all the circumstances, the direction
was unreasonabl e.
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(2)

99.
@)

(2)

3)

(4)

100.
D)

2

Rail safety officer may direct athing sreturn

If arail safety officer has directed a person to take athing to a
specified place within a specified time under section 97(2), a
rail safety officer may direct the person to return the thing to the
place from which it was taken.

A person given adirection under subsection (1) must comply
with that direction unless the person has a reasonable excuse.
Penalty:

(@ for anindividual, afine of $28 000;

(b) for abody corporate, afine of $280 000.

Receipt for seized things

After arail safety officer seizes athing under this Part, the
officer must give areceipt for it to the person from whom the
thing was seized or the owner of the thing.

Despite subsection (1), if for any reason it is not practicable to
comply with that subsection, the officer must leave the receipt at
the place of seizure in a conspicuous position and in a
reasonably secure way.

The receipt must describe generaly the thing seized and its
condition.

This section does not apply if it would be impracticable or
unreasonabl e to expect the officer to account for the thing, given
its condition, nature and value.

Access to seized thing

Until aseized thing isforfeited or returned, arail safety officer
must allow its owner to inspect it and, if it isadocument, to
copy it.

Subsection (1) does not apply if it isimpracticable or it would
be unreasonabl e to allow the inspection or copying.
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2

3)

(4)

(5)

(6)

(7)

Embar go notices
This section appliesif —

(@) arall safety officer isauthorised to seize any record,
device or other thing under this Part; and

(b) therecord, device or other thing cannot, or cannot
readily, be physically seized and removed.

A rail safety officer may issue an embargo notice under this
section.

An embargo notice is a notice forbidding the use, movement,
sale, leasing, transfer, deletion of information from or other
dealing with the record, device or other thing, or any part of it,
without the written consent of arail safety officer or the Rall
Safety Regulator.

The embargo notice must —
(@) contain the particulars required by the regulations; and
(b) list the activitiesthat it forbids; and
(c) setout acopy of subsection (9).

On issuing an embargo notice, arail safety officer must —

(@ causeacopy of the notice to be served on the owner of
the record, device or other thing; or
(b) if that person cannot be located after all reasonable steps

have been taken to do so, affix a copy of the noticeto
the record, device or other thing in a prominent position.

A person must not knowingly do anything that is forbidden by
an embargo notice.
Penalty: afine of $28 000.

A person must not instruct or request another person to do
anything that the first mentioned person knows is forbidden by
an embargo notice.

Penalty: afine of $28 000.
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(8)

(9)

(10)

102.
D)

2

It is adefence to a prosecution for an offence against
subsection (6) to establish that the person charged —

(@ moved the record, device or other thing, or part of it, for
the purpose of protecting or preserving it; and

(b) notified therail safety officer who issued the embargo
notice of the move, and of the new location of the
record, device or other thing or part of it, within
48 hours after the move.

A person on whom an embargo notice has been served must
take reasonable steps to prevent another person from doing
anything forbidden by the embargo notice.

Penalty: afine of $28 000.

Despite anything to the contrary in any other Act or at law, a
sale, lease, transfer or other dealing with arecord, device or
other thing, or part of it, in contravention of this section isvoid.

Division 5 — Forfeiture

Return of seized things

As soon as possible after arail safety officer seizes any thing,
including a document, under this Part, the rail safety officer
must return the thing to the owner unless —

(a8 therail safety officer considersit necessary to retain the
thing because it may afford evidence in proceedings,
that have been or may be commenced, for an offence
against thisAct; or

(b) thethingisforfeited to the Crown under section 103; or
(c) therail safety officer is otherwise authorised by law or

an order of acourt to retain, destroy or dispose of the
thing.

The thing may be returned either unconditionally or on such
terms and conditions as the rail safety officer considers
appropriate to eliminate or reduce any risks to safety.
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103.
@)

(2)

3)

(4)

If the rail safety officer imposes terms or conditions on the
return of athing, the owner must comply with each of those
terms and conditions.

Penalty: afine of $28 000.

Forfeiture

In this section —

owner, in relation to a sample or athing taken for analysis,
includes the person in charge of the thing or place from which
the sample or thing was taken.

A sample or thing taken for analysis or athing seized under this
Part isforfeited to the Crown if the rail safety officer who took,
or arranged the taking of, the sample or thing or who seized the
thing —
(@) after making reasonable efforts, cannot return it to its
owner; or
(b) after making reasonable inquiries, cannot find its owner;
or

(c) considersit necessary to retain the sample or thing to
prevent the commission of an offence against this Act.
For purposes of subsection (2), the officer is not required to —

(@ makeeffortsif it would be unreasonable to make efforts
to return the sample or thing to its owner; or

(b) makeinquiriesif it would be unreasonable to make
inquiries to find the owner.
In deciding whether —
(@) itisreasonable to make efforts or inquiries; and

(b) if efforts or inquiries are made, what efforts or inquiries,
including the period over which they are made, are
reasonable,

regard must be had to the sample’'s or thing' s condition, nature
and value.
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(2)

3)

105.
)

(2)

3

106.

(1)

Dealing with forfeited sample or thing

On forfeiture of a sample or thing to the Crown, the sample or

thing becomes the Crown'’ s property and may be dealt with by
the Rail Safety Regulator in any way the Rail Safety Regulator
considersis appropriate.

Without limiting subsection (1), the Rail Safety Regulator may
destroy or dispose of the sample or thing.

If athing isforfeited to the Crown under section 103(2)(c), the
rail safety officer must notify the owner in writing accordingly,
setting out how the owner may seek review under Part 7 of the
decision to forfeit the thing, unless the rail safety officer cannot
find the owner despite making reasonable enquiries.

Forfeiture on conviction

If acourt finds a person guilty of an offence against this Act, the
court may order forfeiture to the Crown of any thing used or
otherwise involved in the commission of the offence.

A thing ordered by a court to be forfeited under this section
becomes the property of the Crown and may be sold or
otherwise dealt with in accordance with the directions of the
Rail Safety Regulator.

Until the Rail Safety Regulator gives adirection, the thing must
be kept in such custody as the Regulator directs.

Division 6 — Directions

Rail safety officers may direct certain personsto give
assistance

In this section —

reasonable assistance includes the following —

(@) assistanceto enabletherail safety officer to find and
gain access to material and information stored
electronically;
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(b) unloading rolling stock;
(c) running the engine of alocomative;
(d) drivingatrain;

(e) givingtherail safety officer assistance to enter any rail
infrastructure or any part of rail infrastructure or open
rolling stock or any part of rolling stock.

(2) A rail safety officer may direct arail transport operator or arail
safety worker to give the rail safety officer reasonable assistance
to enable the officer to exercise a power under this Part.

(3 When giving adirection to a person under subsection (2), the
rail safety officer must warn the person that it is an offence to
fail to comply with the direction unless the person has a
reasonabl e excuse.

(4) A person given adirection under subsection (2) must comply
with the direction unless the person has a reasonabl e excuse.

Penalty: afine of $28 000.

107. Power to direct name and address be given

(1) A rail safety officer may direct a person to state the person’s
name and residential or business address if the officer —

(& findsthe person committing an offence against arail
safety law; or

(b) findsthe person in circumstances that lead, or has
information that |eads, the officer reasonably to suspect
the person has committed an offence against arail safety
law; or

(c) findsthe person at railway premises and —

(i) reasonably believes the person is carrying out
railway operations for arail transport operator;
and
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(i) reasonably considersthat it is necessary for the
purposes of this Act to know the person’s name
and residential or business address.

(2) When giving adirection under subsection (1), the officer must
warn the person it is an offence to fail to state the person’s name
or address unless the person has a reasonable excuse.

(3) The officer may also direct the person to give evidence of the
correctness of the stated name or required address if the officer
reasonably suspects the stated name or addressisfalse.

108. Failureto give nameor address

A person given adirection under section 107(1) or (3) must
comply with the direction, unless the person has a reasonable
excuse.

Penalty: afine of $2 000.

1009. Power to direct production of documents

(1) A rail safety officer may direct a person to make available for
inspection by the officer, or produce to the officer for
inspection, at a specified time and place —

(8 adocument that isrequired to be kept by the person
under arail safety law; or

(b) adocument that is prepared by the person under arall
safety law for the management of rail infrastructure or
the operation of rolling stock that the officer reasonably
believesis necessary for the officer to consider to
understand or verify a document that is required to be
kept under arail safety law; or

(c) adocument held by, or under the control of, the person
relating to the carrying out of railway operations.

(2) When giving adirection under subsection (1), the rail safety
officer must warn the person it is an offence to fail to comply
with the direction, unless the person has a reasonable excuse.
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110.

111.
D)

(2)

Therail safety officer may keep the document to copy it but
must return the document to the person after copying it.

Failureto produce document

A person given adirection to make available, or produce, for
inspection a document under section 109 must comply with the
direction, unless the person has a reasonable excuse.
Penalty:

(@ for anindividual, afine of $28 000;

(b) for abody corporate, afine of $280 000.

Division 7— Improvement notices

I mprovement notices

A rail safety officer may serve an improvement notice on a
person if the officer believes on reasonable grounds that the
person —

(@ iscontravening aprovision of arail safety law; or

(b) has contravened aprovision of arail safety law anditis
likely that the contravention will continue or be
repeated; or

(c) iscarryingout or has carried out railway operations that
threaten safety.

Therail safety officer may serve on a person an improvement
notice requiring the person, within the period specified in the
notice —

(@ toundertake remedial rail safety work or do any other
thing to remedy the contravention or likely
contravention, or the matters or activities occasioning
the contravention or likely contravention; or

(b) to carry out railway operations so that safety is not
threatened or likely to be threatened.

page 90

No. 18 of 2010 As at 28 Jun 2010
Extract from www.slp.wa.gov.au, see that website for further information



Rail Safety Act 2010

Enforcement Part 5
Improvement notices Division 7
s. 111

(3) The period within which a person isrequired by the
improvement notice to comply with the notice must be at least
7 days after service of the notice.

(4)  Animprovement notice must —

@
(b)

(©)

(d)

(€)
(f)

(9)

state the reasons for the service of the notice; and

in the case of an improvement notice served in respect
of a contravention or likely contravention of arail safety
law, specify the provision of the rail safety law in
respect of which that belief is held; and

in the case of an improvement notice served on a person
who is carrying out or has carried out railway operations
that threaten safety, specify the operations in respect of
which that belief is held; and

include information about the right to a review under
Part 7 of the decision to serve the notice; and

set out the penalty for contravening the notice; and

include a statement of the effect of section 114
(proceedings for offences not affected by improvement
notices); and

state that it is served under this section.

(5 Animprovement notice served on a person on a ground stated in
subsection (1)(a) or (b) —

@

(b)

(©)

may specify a method by which the alleged
contravention or likely contravention, or the matters or
activities occasioning the alleged contravention or likely
contravention are to be remedied; and

may offer the person on whom the notice has been
served a choice of ways by which an alleged
contravention or likely contravention, or the matters or
activities occasioning the alleged contravention or likely
contravention may be remedied; and

may specify that a person provide the Rail Safety
Regulator with a programme of rail safety work that the
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(7)

112.
@

person proposes to carry out to remedy the alleged
contravention or likely contravention, or the matters or
activities occasioning the alleged contravention or likely
contravention.

An improvement notice served on a person on the ground stated
in subsection (1)(c) —

@

(b)

(©)

may specify a method by which railway operations may
be carried out so that safety is not threatened or likely to
be threatened; and

may offer the person on whom the notice has been
served a choice of ways by which railway operations
may be carried out so that safety is not threatened or
likely to be threatened; and

may specify that the person provide the Rail Safety
Regulator with a programme of railway operations that
the person proposes to carry out to remedy the threat or
likely threat to the safety.

A programme referred to in subsection (5)(c) or (6)(c) may
include atimetable for the completion of the programme of rail
safety work.

Contravention of improvement notice

A person on whom an improvement notice has been served
must comply with the notice unless the person has a reasonable
excuse.

Penalty:

(@ foranindividua —

(i) for afirst offence, afine of $28 000;

(i)  for asecond or subsequent offence, afine of
$41 000;

(b) for abody corporate —

(i) for afirst offence, afine of $280 000;
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(i) for asecond or subsequent offence, afine of
$410 000.

(2) Inproceedings against a person for an offence of engaging in
conduct that resultsin a contravention of arequirement of an
improvement notice served on aground stated in
section 111(1)(a) or (b), it isadefenceif the person charged
establishes that —

(@ thealleged contravention or likely contravention; or

(b) the matters or activities occasioning the alleged
contravention or likely contravention,

were remedied within the period specified in the notice, though
by a method different from that specified in the improvement
notice.

(3) Inproceedings for an offence against a person of engaging in
conduct that resultsin a contravention of arequirement of an
improvement notice on the ground stated in section 111(1)(c), it
isadefenceif the person charged establishes that the threat to
safety was removed within the period specified in the notice,
though by a method different from that specified in the
improvement notice.

113. Withdrawal or amendment of improvement notices

(1) Animprovement notice served by arail safety officer —

(@ may bewithdrawn by notice served by arail safety
officer on the person affected by the notice; or

(b) may be amended by arail safety officer by notice served
on the person affected by the notice.

(2) Anamendment of an improvement notice is effected by service
on the person affected of a notice stating the terms of the
amendment.

(3) Anamendment of an improvement notice served on a person is
ineffectiveif it purports to deal with a contravention of a

As at 28 Jun 2010 No. 18 of 2010 page 93
Extract from www.slp.wa.gov.au, see that website for further information



Rail Safety Act 2010

Part 5

Enforcement

Division 7 Improvement notices

s. 114

(4)

114.

115.

(1)

(2)

different provision of arail safety law from that dealt with in the
improvement notice as first served.

A notice of an amendment of an improvement notice must —
() state the reasons for the amendment; and

(b) include information about obtaining areview under
Part 7 of the decision to amend the notice; and

(c) datethat it isserved under this section.

Proceedings for offences not affected by improvement
notices

The service, amendment or withdrawal of an improvement
notice does not affect any proceedings for an offence against a
rail safety law in connection with any matter in respect of which
the improvement notice was served.

Rail Safety Regulator to arrangefor rail safety work
required by improvement notice to be carried out

If aperson fails to comply with an improvement notice served
on the person that requires the person to carry out rail safety
work to remedy —

(@) thealleged contravention or likely contravention; or

(b) the matters or activities occasioning the alleged
contravention or likely contravention,

the Rail Safety Regulator may arrange for that rail safety work
to be carried out.

The Rail Safety Regulator may recover from the person served
with an improvement notice referred to in subsection (1) the
reasonabl e costs and expenses incurred by the Rail Safety
Regulator for rail safety work carried out.
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Division 8 — Prohibition notices

116. Prohibition notice
(1) Thissection appliesif an activity —

(& isoccurring in relation to railway operations or railway
premises that involves or will involve an immediate risk
to safety; or

(b) may occur in relation to railway operations or railway
premises that, if it occurs, will involve an immediate
risk to safety; or

(c) may occur at, on, or in the immediate vicinity of, rail
infrastructure or rolling stock that, if it occurs, will
involve an immediate risk to safety.

(2) If arail safety officer believes on reasonable grounds that an
activity referred to in subsection (1) is occurring or may occur,
therail safety officer may serve on a person who has or appears
to have control over the activity a prohibition notice prohibiting
the carrying on of the activity, or the carrying on of the activity
in aspecified way, until the rail safety officer has certified in
writing that the matters that give or will give riseto the risk
have been remedied.

(3 A prohibition notice has effect upon being served or, if the
notice specifies alater date, on that later date.

(4) A prohibition notice must —

(@) dstatethebasisfor therail safety officer’s belief on which
the service of the notice is based; and

(b) specify the activity which therail safety officer believes
involves or will involve the risk and the matters which
give or will giveriseto therisk; and

(c) if therail safety officer believes that the activity
involves a contravention or likely contravention of a
provision of arail safety law, specify that provision and
state the basis for that belief; and
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(6)

(7)

117.

(d) include information about the right to areview under
Part 7 of the decision to serve the notice; and

(e) set out the penalty for contravening the notice; and

(f) include a statement of the effect of section 120; and

(g statethatitisserved under this section.
A prohibition notice may include directions on the measures to
be taken to minimise or eliminate the risk, activities or matters
to which the notice relates, or the contravention or likely
contravention mentioned in subsection (4)(c).
A direction in a prohibition notice may —

(@ require that measures be taken in accordance with a
compliance code; or

(b) offer the person on whom the notice has been served a
choice of ways to remedy therisk, activities or matters
to which the notice relates, or the contravention or likely
contravention mentioned in subsection (4)(c).

A prohibition notice that prohibits the carrying on of an activity
in a specified way may do so by specifying one or more of the
following —

(@ aplace, or part of aplace, at which the activity is not to
be carried out;

(b) any thing that is not to be used in connection with the
activity;

(c) any procedurethat is not to be followed in connection
with the activity.

Contravention of prohibition notice
A person on whom a prohibition notice is served must comply
with the notice unless the person has a reasonable excuse.
Penalty:
(@ for an employee of arail transport operator —
(i) for afirst offence, afine of $11 000;
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(i) for asecond or subsequent offence, afine of
$16 000;

(b) for any other individual —
(i) for afirst offence, afine of $55 000;

(i) for asecond or subsequent offence, afine of
$82 000;

(c) for abody corporate —
(i) for afirst offence, afine of $550 000;

(i) for asecond or subsequent offence, afine of
$820 000.

118. Oral direction before prohibition notice served

(1) If arail safety officer —

(@ believes on reasonable grounds that an activity referred
toin section 116(1) is occurring or may occur; and

(b) thatitisnot possible or reasonable to serve a prohibition
notice under that section immediately,

the officer may direct a person who has or appears to have
control over the activity to do or not to do a stated act by telling
the person —

(c) todoor not to do the stated act; and
(d) thereason for the officer giving the direction.

(2) A persontowhom adirection is given under subsection (1)
must comply with it, unless the person has a reasonable excuse.
Penalty:

(@ for anindividual, afine of $28 000;
(b) for abody corporate, afine of $280 000.
(3) Itisareasonable excuseif therail safety officer did not tell the

person that the person commits an offence if the person does not
comply with the direction.
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(4)

119.
)

2

3)

(4)

120.

If arail safety officer gives adirection under subsection (1) in
respect of an activity but does not, within 5 days of giving the
direction, serve a prohibition notice in respect of the activity,
the direction ceases to have effect.

Withdrawal or amendment of prohibition notice

A prohibition notice served by arail safety officer —

(& may bewithdrawn by notice served by arail safety
officer on the person affected by the notice; or

(b) may be amended by notice served by arail safety officer
on the person affected by the notice.

An amendment of a prohibition notice is effected by service, on
the person affected, of a notice stating the terms of the
amendment.

An amendment of a prohibition notice isineffectiveif it
purports to deal with a contravention of a different provision of
arail safety law from that dealt with in the prohibition notice as
first served.

A notice of an amendment of a prohibition notice must —

(@) dtatethereasons for the amendment; and

(b) include information about obtaining areview under
Part 7 of the decision to amend the notice; and

(c) datethat it isserved under this section.

Proceedings for offences not affected by prohibition notices

The service, amendment or withdrawal of a prohibition notice
does not affect any proceedings for an offence against arail
safety law in connection with any matter in respect of which the
prohibition notice was served.
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Division 9 — Miscellaneous

121. Directions may be given under mor e than one provision

(1) A rail safety officer may, on the same occasion, give directions
under one or more provisions of this Part.

(2) Without limiting subsection (1), arail safety officer may, in the
course of exercising powers under a provision of this Part, give
either or both of the following —

(@ further directions under the provision;

(b) directions under one or more other provisions of this
Part.

122. Temporary closing of railway crossings, bridges etc.

(1) Inthissection—
authorised person means —

(@ aperson who holds a specific authority from the Rall
Safety Regulator for the purposes of this section; or

(b) asenior manager within the staff of therall
infrastructure manager who holds a specific authority
issued by the rail infrastructure manager in accordance
with relevant guidelines issued by the Rail Safety
Regulator;

railway crossing means alevel crossing, bridge or another
structure used to cross over or under arailway.

(2) Anauthorised person may close temporarily or regulate a
railway crossing, bridge or other structure for crossing or
passing over or under arailway if satisfied it is necessary
because of an immediate threat to safety.

(3) If an authorised person decides to close temporarily or regulate
arailway crossing, bridge or other structure the authorised
person must, as soon as practicabl e after its closure or
regulation, notify the person or authority responsible for the
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123.

124.

125.

railway crossing, bridge or other structure of its closure or
regulation.

Restoring rail infrastructure and rolling stock etc. to
original condition after action taken

If —

(@) arall safety officer, or a person assisting the officer,
takes any action in the exercise or purported exercise of
any power under this Part in relation to rail
infrastructure or rolling stock, railway premises or a
road vehicle; and

(b) damage was caused by the unreasonable exercise of the
power or by the use of force that was not authorised
under this Part,

the Rail Safety Regulator must take reasonabl e steps to return
the rail infrastructure or rolling stock, railway premises or road
vehicle to the condition it or they werein immediately before
the action was taken.

Use of force

A power conferred by this Part to enter any railway premises, or
to do anything in or on any railway premises, may not be
exercised unlessthe rail safety officer or a person assisting an
officer proposing to exercise the power, uses no more force than
is reasonably necessary to effect the entry or to do the thing for
which the entry is effected.

Power to useforce against personsto be exercised only by
police officers

A provision in this Part that authorises arail safety officer, or a
person assisting an officer, to use reasonable force does not
authorise arail safety officer, or a person, who is not a police
officer to use force against another person.
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126. Protection from incrimination

(1) Anindividua isnot excused from complying with a direction
under Divison 4 or 6 —

(@ togivehisor her name and residential or business
address; or

(b) to produce a document; or
(c) togiveor provide information,

on the ground that compliance with the direction may result in
information being provided that might incriminate the person or
may make the person liable to a penalty.

(2) Any information obtained or document produced as a direct
result of the compliance with the direction is not admissiblein
evidence against the person in criminal proceedings, other than
proceedings in respect of false information, or proceedings that
may make the person liable to a penalty —

(@ if the person claims before giving the information or
producing the document that it might incriminate the
person or make the person liable to a penalty; or

(b) if the person’s entitlement to make a claim of the kind
referred to in paragraph (@) was not drawn to the
person’ s attention before the information was given or
the document was produced.

(3) Except as provided in subsection (2), any information given, or
document produced, by an individual as adirect result of the
compliance with the direction may be used in evidence in any
criminal or civil proceedings against the person.
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2

3)

(4)

Part 6 — I nvestigations

Division 1 — Independent investigators

Appointment of independent investigator

The CEO may, on the CEO’sown initiative, and must, at the
direction of the Minister, appoint an independent investigator to
investigate and report on arail safety matter in accordance with
this Part if the matter causes or resultsin —

(@ aperson’sdeath; or
(b) serious personal injury; or
(c) major property damage.

The CEO or the Rail Safety Regulator may, on the CEO’s or the
Rail Safety Regulator’s own initiative, appoint an independent
investigator to investigate and report on any other rail safety
matter in accordance with this Part.

An independent investigator appointed by the CEO or the Rail
Safety Regulator isto be appointed on such terms and
conditions as are agreed between the CEO or the Rail Safety
Regulator and the independent investigator.

The Minister, the CEO and the Rail Safety Regulator must not
give adirection to an independent investigator relating to the
performance of the independent investigator’s functionsin
relation to an investigation into arail safety matter including a
direction —

(& onhow to conduct the investigation; or

(b) asto which persons the independent investigator may
request or direct to assist the independent investigator in
the investigation; or

(c) astothe outcome of the investigation; or
(d) to stop theinvestigation.
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(5) Inexercising powers under this Part, the independent
investigator must have regard to the desirability of minimising
any resulting disruption to railway operations.

(6) Thereasonable costs of conducting the investigation may be
recovered jointly or severaly from any one or more rail
transport operators responsible for the railway operations
concerned.

(7) The CEO may, in acourt of competent jurisdiction, recover the
costs that are recoverable under subsection (6) as a debt due to
the Crown.

128. Conduct of investigation

(1) Inconducting an investigation under this Part, an independent
investigator —

(@) isto attempt to determine the circumstances surrounding
the rail safety matter to prevent the occurrence of arail
safety matter and is not to apportion blame for the rail
safety matter or determine the liability of any personin
respect of any rail safety matter; and

(b) must consult with the CEO, the Rail Safety Regulator
and any person to whom areport under section 133 may
be relevant; and

(c) must follow such procedures as are approved in writing
by the CEO with respect to investigations; and

(d) must act as quickly, and with aslittle formality and
technicality, asis consistent with afair and proper
consideration of the issues; and

(e) isnot bound by the rules of evidence, but may inform
himself or herself on any matter as the independent
investigator considers appropriate.
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129.

130.
D)

(2)

131.

Except as provided by this Part, an investigation under this Part
isto be conducted in a manner determined by the independent
investigator.

Advise asto immediate action that isrequired

If, in the course of an investigation, an independent investigator
reasonably believes that immediate action is required to prevent
an occurrence involving the rolling stock or rail infrastructure of
arail transport operator that could result in, or that has the
potential to result in —

(@) thedeath of, or injury to, any person; or
(b) damage to any property or equipment,

the independent investigator may, in writing, advise the CEQO,
the Rail Safety Regulator and the rail transport operator that that
action isrequired.

Release of information in theinterests of rail safety

Subject to Division 6, an independent investigator may disclose
to any person information acquired by the independent
investigator in carrying out his or her functions under this Part if
the independent investigator considers that the disclosureis
necessary or desirable for the purposes of rail safety.

Despite subsection (1), the independent investigator may only
disclose information that is, or that contains, personal
information in the circumstances allowed by the regulations.

I nvestigation may continue despite other proceedings

An investigation under this Part may start or continue, and a
report may be prepared or given, despite proceedings before a
court or tribunal constituted by law, unless a court or tribunal
with the necessary jurisdiction orders otherwise.
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3)

(4)

()

Draft report or excerpt

Before giving areport under section 133(1), the independent
investigator may provide a draft report or an excerpt from a
draft report, on a confidential basis, to any person whom the
independent investigator considers appropriate, for any one or
more of the following purposes —

(@ alowing the person to make submissionsto the
independent investigator about the draft report or
excerpt;

(b) taking stepsto remedy safety deficiencies that are
identified in the draft report or excerpt;

(c) giving the person advance notice of the likely form of
the final report.

A person who receives a draft report or an excerpt under
subsection (1) or (3) must not —
(@ make acopy of thewhole or any part of the draft report
or excerpt; or

(b) disclose any of the contents of the draft report or excerpt
to any other person or to a court.

Penalty: afine of $55 000.

Subsection (2) does not apply to any copying or disclosure that
is necessary for the purpose of —

(@) preparing submissions on the draft report or excerpt; or

(b) taking stepsto remedy safety deficiencies that are
identified in the draft report or excerpt.

A person who receives a draft report or excerpt under
subsection (1) or (3) cannot be required to discloseit to a court.

A person who receives a draft report or excerpt under
subsection (1) or (3) is not entitled to take any disciplinary
action against an employee of the person on the basis of
information in the draft report or excerpt.
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(6) A draft report or excerpt provided under subsection (1) must not
include the name of an individual unless he or she has consented
in writing to that inclusion.
(7) The Coroners Act 1996 sections 33(1)(b) and (c) and 46(1)(a)
do not apply to adraft report or excerpt.
133. Report
(1) Onits completion, an independent investigator must give his or
her report to the Minister, the CEO and the Rail Safety
Regulator.
(2) Thereportisto bein aprescribed format, if any, and contain —
(@) detailsof any advice given under section 129; and
(b) such recommendations, if any, that the independent
investigator considers appropriate; and
(c) any other relevant matters.
(3 Theindependent investigator’ s report must be published by
electronic or other means by —
(@ theCEQ, if the CEO appointed the independent
investigator; or
(b) theRail Safety Regulator, if the Rail Safety Regulator
appointed the independent investigator,
within 28 days of receiving the report.
(4) A published report must not include the name of an individual
unless he or she has consented in writing to that inclusion.
134. Reportsnot admissiblein evidence
(1) A report under section 133 is not admissible in evidence in any
civil or criminal proceedings.
(2) Subsection (1) does not apply to a coronia inquest.
(3 A draft report under section 132 is not admissiblein evidencein
any civil or criminal proceedings.
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136.

137.
@

(2)

Responsetoreport: installation of safety or protective
devices

The Rail Safety Regulator may, if of the opinion as aresult of a
report under section 133 that action is necessary for the purpose
of the safe construction or operation of arailway, direct arail
transport operator, by written notice, to install on or with respect
to the infrastructure of the railway, or on or with respect to
rolling stock, within the time specified in the notice, safety or
protective systems, devices, equipment or appliances specified
in the notice.

A rail transport operator must comply with the requirements of
the notice.
Penalty:
(@ foranindividua —
(i) for afirst offence, afine of $28 000;

(i)  for asecond or subsequent offence, afine of
$41 000;

(b) for abody corporate —
(i) for afirst offence, afine of $280 000;

(i)  for asecond or subsequent offence, afine of
$410 000.

Appointment of authorised officers

An independent investigator may, in writing, appoint a suitable
person to be an authorised officer for the purposes of this Part.

Delegation by independent investigator

An independent investigator may del egate to an authorised
officer any power or duty of the independent investigator under
another provision of this Part other than afunction referred toin
section 136.

The delegation must be in writing signed by the independent
investigator.
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138.
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(2)

139.

140.
@)

(2)

An authorised person to whom a power or duty is delegated
under this section cannot delegate that power or duty.

An authorised person exercising or performing a power or duty
that has been del egated to the person under this section isto be
taken to do so in accordance with the terms of the delegation
unless the contrary is shown.

An authorised officer remains subject to the direction and
control of the independent investigator.

Certificate of appointment for independent investigators
and authorised officers

The person who appoints an independent investigator must issue
a certificate of appointment to the investigator.

An independent investigator must issue an authorised officer
appointed by the independent investigator with a certificate of
appointment.

Independent investigator s and authorised officers must not
exer cise functionswithout a certificate of appointment

An independent investigator or authorised officer must not
exercise afunction under this Act unless a certificate of
appointment has been issued to the independent investigator or
authorised officer.

Production of a certificate of appointment

This section applies to an independent investigator or authorised
officer who is exercising, or about to exercise, afunction under
this Part.

An independent investigator or authorised officer must produce
his or her certificate of appointment or a copy or reproduction of
it if requested to do so by a person in relation to whom the
officer is exercising, or is about to exercise, the function.
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(3) Ifitisnot practical for an independent investigator or authorised
officer to produce his or her certificate of appointment or a copy
or reproduction of it on being requested to do so, the
independent investigator or authorised officer must produce it as
soon as practicable after the request is made.

141. Return of certificate of appointment

A person who has ceased to be an independent investigator or
authorised officer must not, without reasonable excuse, refuse
or fail to return to the person who appointed him or her (the
appointer), within such period asis specified by the appointer in
arequest for the return of the certificate of appointment, any
certificate of appointment issued by the appointer.

Penalty: afine of $2 000.
Division 2 — Investigation powers

142. Securing asite

(1) For the purpose of protecting evidence that might be relevant to
an investigation of arail safety matter, the Rail Safety Regulator
or an independent investigator may secure the perimeter of any
site at a place by whatever means the Rail Safety Regulator or
the independent investigator considers appropriate.

(2) A person must not, without the permission of the Rail Safety
Regulator or an independent investigator, enter or remain a a
site the perimeter of which is secured under this section.

Penalty: afine of $28 000.
(3) Subsection (2) does not apply if the person enters the site or
remains at the site —
(@ toensurethe safety of persons; or
(b) toremove deceased persons or animals from the site; or

(c) tomovearoad vehicle, or the wreckage of aroad
vehicle, to a safe place; or
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(d) to protect the environment from significant damage or
pollution.

(4) TheRail Safety Regulator or an independent investigator must
not unreasonably withhold a permission referred toin
subsection (2).

143. Power to obtain infor mation
(1) Anindependent investigator may, for the purposes of an

investigation under this Part —

(@) require aperson to produce to the investigator any
document or other thing concerning the investigation
that isin the possession or under the control of the
person; and

(b) require aperson —

(i) togivetheinvestigator such information asthe
investigator requires; and

(i) to answer any question put to that person,
in relation to the matter the subject of the investigation.
(2) Subsection (1) does not apply to aperson in hisor her capacity
as acoroner.
(3) A requirement made under subsection (1)(a) —

(8 must be made by notice in writing given to the person
required to produce the document or other thing; and

(b) must specify the time at or within which the document
or other thing isto be produced; and

(c) may, by itsterms, require that the document or other
thing required be produced at a place and by means
specified in the requirement; and
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(d) wherethe document required is not in areadable format,
iSto be treated as a requirement to produce —

(i) the document itself; and

(if)  the contents of the document in areadable
format.

(4) If under subsection (1)(a) an independent investigator requires a
person to produce any document or other thing concerning the
investigation that is in the possession or under the control of the
person, the investigator isto inform that person that the person
isrequired under this Act to produce the document or thing.

(5) If under subsection (1)(b) an independent investigator requires a
person to give information or answer a question, the investigator
isto inform that person that the person is required under this
Act to give the information or answer the question.

(6) If adocument or other thing is produced to an independent
investigator, the independent investigator may —

(@ ingpectit; and

(b) make copies of, photograph or take extracts from, or
test, it.

144. Other powers

(1) Anindependent investigator may, for the purpose of an
investigation under this Part, at all reasonable times of the day
or night, using reasonable force, enter railway premises or other
premises.

(2) Anindependent investigator may, for the purpose of an
investigation under this Part, do any one or more of the
following —

(@ having entered a premises under subsection (1), inspect
the premises, or any railway, rall infrastructure or rolling
stock or other thing at the premises;

(b) givedirections with respect to the stopping or movement
of rolling stock;
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3)

(©)

(d)

(e
()
(9)

(h)

(i)
()

(k)

take measurements, make surveys and take levels and,
for those purposes, dig trenches, break up soil and set up
any posts, stakes or markers;

take samples or authorise another person to take samples
of any substance or thing from any place or rolling stock
or other vehicle for analysis,

mark, tag or otherwise identify rolling stock or other
things at the place;

take photographs, films, audio, video or other
recordings;

examine or test any rail infrastructure, rolling stock,
plant, system, device, equipment, appliance, vehicle or
other thing, or cause or require it to be examined or
tested, or seizeit or require its production for
examination or testing;

issue a seizure order under section 161 in respect of
anything that the independent investigator reasonably
believesisrelevant to the investigation;

require a person to produce evidence of an accreditation
or qualification required under this Act;

give directions reasonably required in connection with
the exercise of a power conferred by this subsection or
otherwise in connection with conducting an
investigation;

exercise other powers as are prescribed for the purposes
of this paragraph.

In the exercise of powers under this section, an independent
investigator must do as little damage as possible but may test
something even though that might result in damage, destruction
or reduction in the value of the thing.
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145. Limitation on entry powers: places used for residential
pur poses

Despite anything to the contrary in this Part, the powers of an
independent investigator under this Part in relation to entering
premises are not exercisable in respect of any premisesthat is
used only for residential purposes except —

(8 with the consent of the occupier of the premises; or

(b)  under the authority conferred by a warrant under
section 158.

146. Occupier entitled to be present during inspection

(1) If premises are being inspected under section 144 and the
occupier of the premisesis present at the premises, the occupier
is entitled to observe the inspection.

(2) Theright to observe the inspection ceases if the occupier
impedes the inspection.

(3) This section does not prevent 2 or more areas of the premises
being inspected at the same time.

147. Use of equipment

An independent investigator may exercise powers under this
Part with the aid of such equipment as the independent
investigator considers reasonably necessary in the
circumstances.

148. Occupier to provide independent investigator with facilities
and assistance

The occupier of premises being inspected under section 144
must provide the independent investigator with all reasonable
facilities and assistance for the effective exercise of hisor her
powers.

Penalty: afine of $28 000.
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@

(2)

150.
N

2

Use of electronic equipment
Without limiting section 144, if —

(@ athingfoundinor on rolling stock or aroad vehicle, or
at aplace, is, or includes, a disk, tape or other device for
the storage of information; and

(b) theequipment in or on therolling stock or road vehicle,
or at the place, may be used with the disk, tape or other
device,

the independent investigator may operate the equipment to
access the information.

An independent investigator must not operate equipment for the
purpose mentioned in this section unless the independent
investigator believes on reasonable grounds that the operation of
the equipment can be carried out without —

(@) damage to the equipment; or

(b) destroying, erasing or corrupting any information stored
or recorded by the equipment.

Use of equipment to examine or process things

Without limiting section 144, an independent investigator
exercising a power under this Part may bring to, onto, or into,
rolling stock, aroad vehicle or premises any equipment
reasonably necessary for the examination or processing of
things found at, on or in the rolling stock, aroad vehicle or
premises in order to determine whether they are things that may
be seized.

The independent investigator may operate equipment already in
or on therolling stock, aroad vehicle or premises, to carry out
the examination or processing of athing found in or on the
rolling stock, aroad vehicle or premises, or at the premisesin
order to determine whether it is athing that may be seized, if the
independent investigator believes on reasonable grounds that —

(@ theequipment issuitable for the examination or the
processing; and
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(b) the examination or processing can be carried out without
damage to the equipment.

151. Notices relating to exer cise of powers

If an independent investigator enters railway premises, not
being a public place, under section 144(1), the independent
investigator must give the occupier of the railway premises
written notice of the entry as soon as practicable after the entry
is made.

152. Protection orders by Rail Safety Regulator or independent
investigator

(1) For the purpose of protecting evidence that might be relevant to
an investigation, the Rail Safety Regulator, before an
independent investigator begins conducting an investigation,
and an independent investigator, after the investigator begins
conducting an investigation, may direct that specified things, or
things in a specified class of things, must not be removed or
interfered with except with the permission of the person giving
the direction.

(2) TheRail Safety Regulator, before an independent investigator
begins conducting an investigation, and the independent
investigator, after the investigator begins conducting an
investigation, may revoke or vary adirection under
subsection (1).

(3 A person must not contravene a direction under subsection (1).
Penalty: afine of $28 000.
(4) Subsection (3) does not apply if the conduct concerned was
necessary —
(@) toensurethe safety of persons, animals or property; or

(b) toremove deceased persons or animals from an accident
site; or
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(c) tomoveralling stock, or the wreckage of rolling stock,
to asafe place; or

(d) to protect the environment from significant damage or
pollution.

(5) TheRail Safety Regulator or an independent investigator must
not unreasonably withhold a permission under subsection (1).

153. M edical examination

(1) Inthissection —

employee includes an individual who works under a contract for
services,

medical practitioner has the meaning given in the Medical
Practitioners Act 2008 section 4.

(2) If anindependent investigator has reason to believe that —

(@) aperson caused, or was directly involved in, arail safety
matter; and

(b) theresult of amedical examination of the person may
help in determining the circumstances and probable
cause of the matter,

the independent investigator may by written notice direct the
person to undergo a medical examination within a period
specified by the independent investigator in the notice.

(3 The person isto be examined by a medical practitioner agreed
upon by the independent investigator and the person.

(4) If the independent investigator and the person are unable to
agree upon the person to conduct the examination, the CEO isto
appoint amedical practitioner to perform the examination.

(5 A medical practitioner who conducts an examination under this
section isto give areport of the examination to the independent
investigator.
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(6) The cost of the examination must be paid —

(@ if the person isan employee of arail transport operator,
by the rail transport operator; or

(b) inother cases, by the CEO.

(7) A person must comply with adirection under this section,
unless the person has a reasonable excuse.

Penalty: afine of $28 000.

(8) Itisnot areasonable excuse for aperson to fail to comply with
the direction that complying with the direction might tend to
incriminate the person or make the person liable to a penalty.

(9) Anything obtained under the direction, and any evidence
derived directly or indirectly from anything obtained under the
direction is not admissible in evidence against a person in any
civil or criminal proceeding.

(10) When giving adirection to a person under this section, an
independent investigator must —

(& warnthe personitisan offence to fail to comply with
the direction unless the person has a reasonable excuse;
and

(b) advisethe person that —

(i) itisnot areasonable excuse that complying with
the direction might tend to incriminate the person
or make the person liable to a penalty; and

(i)  anything obtained under the direction, and any
evidence derived directly or indirectly from
anything obtained under the direction, is not
admissible in evidence against the person in any
civil or criminal proceeding.
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(2)

3)

(4)

Analysis
In this section —
authorised person means —
(@ anauthorised officer; or
(b) anindependent investigator; or
(c) apoliceofficer; or
(d) arail safety officer; or
(e) theRail Safety Regulator;
employee includes an individual who works under a contract for
services.
If an authorised person has reason to believe that —

(@ aperson caused, or wasdirectly involved in, arail safety
matter; and

(b) theresults of abreath test or an analysismay helpin
determining the circumstances and probable cause of the
matter,

the authorised person may direct the person to do one or more
of the following —

(c) submit to abreath test;

(d) giveasample of the person’s blood or urine for analysis.
The purpose of atest or an analysisisto determine the presence
or level of alcohol or any prescribed drug in any form in the
breath, blood or urine of the person.

A direction under subsection (2)(d) must —

(@ specify the day on which and time and place at which
the person is to attend; and

(b) indicate what sample or samples are to be given.
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(5) If adirection isgiven under this section —
(@) any breath test isto be conducted; and
(b) any sampleisto betaken and dealt with,

in accordance with regulations referred to in section 155.

(6) The cost of conducting a breath test or obtaining a sample and
carrying out the analysis must be paid —

(& if the person isan employee of arail transport operator,
by the rail transport operator; or

(b) in other cases, by the CEO.

(7) A person must comply with adirection under this section,
unless the person has a reasonable excuse.

Penalty: afine of $28 000.

(8) Itisnot areasonable excuse for aperson to fail to comply with
the direction that complying with the direction might tend to
incriminate the person or make the person liable to a penalty.

(99 Theresultsof abreath test or an analysis under this section are
not admissible in evidence against a person in any civil or
criminal proceeding.

(10) When making a direction to a person under this section, an
authorised person must —

(& warnthe personitisan offence to fail to comply with
the direction unless the person has a reasonable excuse;
and

(b) advise the person that —

(i) itisnot areasonable excuse that complying with
the direction might tend to incriminate the person
or make the person liable to a penalty; and

(i) theresults of abreath test or an analysis under
this section are not admissible in evidence
against the person in any civil or criminad
proceeding.
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155. Regulationsrelating to medical examinations and analysis

Regulations may be made under section 229(1) with respect to
examinations and breath tests or analysis under sections 153
and 154 including the following —

(@
(b)
(©)

(d)

(€)

(f)
(9)

(h)
(i)

()

procedures for medical examinations;
the manner of giving directions under section 154;

prescribing drugs for which a breath test or an analysis
may be conducted pursuant to a direction under

section 154 to submit to a breath test or to give a sample
of the person’s blood or urine for analysis;

regulating the manner of conducting breath tests and
taking and dealing with samples of blood and urine and
their analysis;

providing for the authorisation of persons as analysts for
the purposes of section 154;

the analysis of test results;

the reporting of the results of breath tests or blood or
urine anaysis,

the collection, keeping and disposal of samples,

the approval of equipment or any apparatus for the
purposes of testing or analysis;

the devices used in conducting breath tests and other
tests, including the calibration, inspection and testing of
those devices.

156. Independent investigator not to use force against persons

A provision in this Division that authorises an independent
investigator to use reasonable force does not authorise the
independent investigator to use force against another person.
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2

3)

(4)

158.
@

Division 3 — Search warrants

Sear ch warrant

An independent investigator may apply to ajustice for the issue
of a search warrant in relation to premises used only for
residential purposes if the independent investigator believes on
reasonabl e grounds that there is any thing on the premisesthat is
relevant to his or her investigation.

An application for a search warrant must —

(@ beinwriting; and

(b) set out the grounds for seeking the warrant; and

(c) dtate the premisesto be searched; and

(d) state adescription of the thing for which the searchisto

be made.

A justice to whom an application is made under this section isto
refuseit if —

(@ the application does not comply with the requirements
of thisAct; or

(b) when required to do so by the justice, the independent
investigator does not give to the justice more
information about the application.

The information in an application or given to ajustice under this
section must be verified before the justice on oath or affirmation
or by affidavit, and the justice may for that purpose administer
an oath or affirmation or take an affidavit.

| ssue of search warrant

If ajusticeis satisfied that there is any thing on the premises
that might be relevant to the investigation, the justice may issue
a search warrant authorising the independent investigator named
in the warrant —
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@
(b)

to enter the premises named or described in the warrant;
and

to search for and seize any thing named or described in
the warrant.

(2) Inaddition to any other requirement, a search warrant issued
under this section must state —

@
(b)

(©)
(d)

(€)

the premises to be searched; and

adescription of the thing for which the search isto be
made; and

any conditions to which the warrant is subject; and

whether entry is authorised to be made at any time or
during stated hours; and

aday, not later than 7 days after the issue of the warrant,
on which the warrant ceases to have effect.

(3) A justice who issues awarrant isto cause arecord to be made of
particulars of the grounds that the justice has relied on to justify
the issue of the warrant.

159. Execution of warrant

(1) If askedto do so by an occupier, or aperson in charge, of
premises, the person executing a warrant at those premisesisto
produce it for inspection.

(2) A warrant ceasesto have effect —

@

(b)
(©)

on the day stated in the warrant as the day on which it
ceases to have effect; or

if it iswithdrawn by the justice who issued it; or
when it is executed,

whichever occursfirst.
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160. Seizure of things not mentioned in the warrant

A search warrant authorises the independent investigator
executing the warrant, in addition to the seizure of any thing of
the kind described in the warrant, to seize any thing which is not
of the kind described in the warrant if the independent
investigator believes, on reasonable grounds, that the thing is of
akind which could have been included in awarrant issued
under this Division.

Division 4 — Seized things and samplestaken

161. Provisionsrelating to seizure

(1) A seizureorder issued by an independent investigator under
section 144(2)(h) —

(8 istobeintheform of awritten notice served on the
owner or person in control of the thing to which the
order relates; and

(b) may bevaried or revoked by a further such written
notice.

(2) If aseizure order isissued, a person must not remove or
interfere with the thing to which the order relates without the
approval of the independent investigator.

Penalty: afine of $28 000.

(3) If athing has been seized, the thing must be held pending
completion of the independent investigator’s report under
section 133 in relation to the investigation in respect of which
the thing was seized unless the independent investigator, on
application or of hisor her own volition, authorisesits release to
the person from whom it was seized, or to a person who had
legal titleto it at the time of its seizure, subject to such
conditions as the independent investigator considers

appropriate.
4 If—
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162.

163.
D)

2

(@) areport isgiven under section 133 in relation to the
investigation in respect of which the thing was seized; or

(b) areport isnot given under that section within the
prescribed period after the seizure of the thing or the
issuing of the seizure order,

the person from whom the thing was seized, or a person with
legdl titletoit, is entitled to recover the thing from the
independent investigator (if necessary, by action in a court of
competent jurisdiction) unless the thing has been transferred to a
rail safety officer under section 169(1).

In subsection (4) —

prescribed period means 6 months, or such longer period not
exceeding 12 months as the independent investigator allows.

Securing seized things
On seizing athing under this Part, an independent investigator
may —

(@ movethething from the place where it was seized (the
place of seizure); or

(b) leavethething at the place of seizure but take steps to
restrict accessto it; or

(c) inrelation to equipment that is seized, make the
equipment inoperable.

Powersto support seizure

In this section —

in control, in relation to athing, means having, or reasonably
appearing to an independent investigator as having, authority to
exercise control over the thing.

To enable athing to be seized under this Part, an independent
investigator may direct the person in control of it —

(8 totakeittoaspecified place within a specified time;
and
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(6)

164.
D)

2

3)

(4)

(b) if necessary, to remain in control of it at the specified
place for a period specified in the direction.

A further direction may be made under this section about the
thing if it is necessary and reasonable to make the further
direction.

A person given adirection under subsection (2) or (3) must not
without reasonable excuse refuse or fail to comply with that
direction.

Penalty: afine of $28 000.

Without limiting what may be a reasonable excuse under
subsection (4), it is areasonable excuse for a person in control
of athing not to comply with a direction under subsection (2)
or (3) if inall the circumstances, the direction was
unreasonabl e.

The cost of complying with subsection (2) or (3) must be borne
by the person.

Independent investigator may direct athing' sreturn

If an independent investigator has directed a person to take a
thing to a specified place within a specified time under

section 163(2), the independent investigator may direct the
person to return the thing to the place from which it was taken.

A person given adirection under subsection (1) must not
without reasonable excuse refuse or fail to comply with that
direction.

Penalty: afine of $11 000.

The cost of complying with adirection under subsection (1)
must be borne by the person.

If aperson who is not the owner of the thing fails to comply
with adirection under subsection (1), the independent
investigator may release the thing to its owner or any other
person entitled to its possession.
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165.

(1)

)

3

(4)

166.
)

)

Manner in which independent investigator may give
directionsunder thisDivision

Unless otherwise provided, an independent investigator may
give adirection under this Division orally or in writing.

If giving adirection orally, the independent investigator giving
the direction —
(8 must state whether it is to be complied with immediately
or within a specified period; and
(b) must warn the person to whom the direction is given that
it isan offence under this Act to refuse or fail to comply
with adirection.

If giving adirection in writing, the independent investigator
must ensure that the direction —

() statesthe period within which it isto be complied with;
and

(b) statesthat it isan offence under this Act to refuse or fail
to comply with a direction; and

(c) setsout the penalty for the offence.

A written direction may be given to, or sent by post to, the
person to whom it is directed.

Receipt for seized things or sample

If an independent investigator seizes athing, or takes a sample
of, or from, athing at railway premises or residentia premises
under this Part, the independent investigator must give areceipt
to the person in charge of the thing or the railway premises or
residential premises from which it was taken.

A receipt must —

(8 identify the thing seized or sample taken; and

(b) state the name of the independent investigator who
seized the thing or took the sample and the reason why
the thing was seized or the sample was taken.
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167.
)

(2)

If for any reason it is not practicable for the independent
investigator to comply with subsection (1), the independent
investigator may —

(&) leavethereceipt at the railway premises or residential
premises in a conspicuous position and in a reasonably
secure way; or

(b) send the receipt, by post, to the occupier of the railway
premises or residentia premises from where the thing
was seized or the sample was taken.

Copies of certain seized thingsto begiven

If, under this Part, an independent investigator seizes —
(@ adocument; or
(b) athing that can be readily copied; or
(c) astorage device containing information that can be
readily copied,

the independent investigator must give a copy of the document,
thing or information to the owner or custodian of the document,
thing or device as soon as practicable after the seizure.

Subsection (1) does not apply if the independent investigator —

(@) hasreason to believe that the owner or custodian of the
document, thing or device seized has a copy of the
document, thing or information; or

(b) isunableto discover the identity of the owner or
custodian of any document, thing or device seized.

168. Transfer of seized thing to independent investigator
If —
(@) athing has been seized by arail safety officer under the
authority of awarrant issued under section 94; and
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(b) anindependent investigator requests the rail safety
officer named in the warrant to transfer the thing to the
investigator,

the rail safety officer must —

(c) transfer the thing to the investigator and, for the
purposes of this Act, the thing is to be taken to have
been seized under this Part; and

(d) advisethe owner of the thing that it has been transferred
to the investigator.

169. Transfer of seized thingto arail safety officer

@D If—

(8 athing has been seized by an independent investigator
under this Part; and

(b) thething could have been seized under the authority of a
warrant issued under section 94; and

(c) therail safety officer named in the warrant requests the
independent investigator to transfer the thing to the
officer,

the independent investigator must —

(d) transfer thething to therail safety officer when hisor
her investigation is complete or the investigator is
satisfied that the transfer would not prejudice his or her
investigation; and

(e) advisethe owner of the thing that it has been transferred
to the rail safety officer.

(2) If athingistransferred to arail safety officer under
subsection (1), for the purposes of this Act, the thing isto be
taken to have been seized under the authority of the warrant.
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Division 5— Provisionsrelating to investigations

170. Offencesin relation to investigation

(1) Where under section 143 aperson is required to give any
information, answer any question, or produce any document or
thing and that person, without reasonable excuse (proof of
which lies on the person) —

(@) failsto givethat information or answer that question; or

(b) givesany information or answer that isfalsein any
particular; or

(c) omitsanything without which the statement is, to the
person’ s knowledge, misleading in amaterial particular;
or

(d) failsto produce that document or thing at or within the
time specified in the requirement,

the person commits an offence.
Penalty: afine of $28 000.

(2) Itisadefencein any proceeding for an offence under
subsection (1)(a) or (d) for the accused to show —

(@ that the investigator did not, when making the
requirement, inform the accused that he or she was
required under this Act to give the information or
answer the question, or produce the document or thing,
as the case may be; or

(b) that the time specified in arequirement to produce a
document or thing did not afford the accused sufficient
notice to enable him or her to comply with the
requirement; or

(c) that, inany case, theinvestigator did not, before making
the requirement, have reasonable grounds to believe that
compliance with the requirement would materially assist
in the investigation being carried out.
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171.

172.

173.

Offenceto hinder persons appointed under thisPart

A person must not —

(@ wilfully hinder, obstruct or interfere with an independent
investigator or an authorised officer in the exercise of a
power conferred under this Part; or

(b) useabusive, threatening or insulting language to an
independent investigator or an authorised officer; or

(c) without reasonable excuse, refuse or fail to comply with
arequirement or direction of an independent
investigator or an authorised officer under this Part; or

(d) fasey represent, by words or conduct, that he or sheis
an independent investigator or an authorised officer.

Penalty: afine of $28 000.

Incriminating information, questions or documents

Anindividua is not excused from complying with a
requirement under section 143 on the ground that the answer to
aquestion or the production of a document or other thing might
incriminate the individua or render the individua liableto a
penalty, but neither —

(@ ananswer given by theindividual that was given to
comply with the requirement; nor

(b) thefact that adocument or other thing produced by the
individual to comply with the requirement was
produced,

isadmissible in evidence in any civil or criminal proceedings
against the individual other than proceedings for an offence
against section 170(1)(b).

Legal professional privilege

Nothing in this Part prevents a person from refusing to answer a
guestion, provide information or produce a document or other
thing because the answer or information would relate to, or the
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document or thing contains, information in respect of which the
person claims legal professional privilege.

174. Certification of independent investigator’s or authorised
officer’ sinvolvement in investigation

In al courts, a certificate purporting to be issued by the person
who appointed an independent investigator or authorised officer
stating that a person is or was an independent investigator or an
authorised officer in relation to an investigation under this Part
is evidence of that matter.

175. Independent investigator and authorised officer not
compellable as withesses

(1) A personwho isor has been an independent investigator or
authorised officer is not obliged to comply with a summons or
similar direction of a court to attend and answer questions
relating to arail safety matter or to produce any document or
other thing related to an investigation.

(2) Anindependent investigator or authorised officer is not
compellable to give an expert opinion in any civil or criminal
proceedings in relation to a matter related to rail safety.

(3) This section does not apply to a coronia inquest.

Division 6 — Protection of restricted infor mation

176. Limitations on disclosure etc. of restricted information
(1) A personwho isor has been an independent investigator or
authorised officer must not —
(@ makearecord of restricted information; or
(b) disclose restricted information to a person or a court.
Penalty: afine of $55 000.
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(2) A personwho has, or had, access to restricted information under
section 177 must not —
(& makearecord of the information; or
(b) disclose the information to any person or to a court.
Penalty: afine of $55 000.
(3) Subsections (1) and (2) do not apply to —
(@ anything done by a person in performing functions
under this Act or in connection with this Act; or
(b) disclosureto acourt in criminal proceedings for an
offence against this Act; or
(c) disclosureto acoroner for the purposes of acoronial
inquest.
(4) If apersonis prohibited by this section from disclosing
restricted information, then —
(@) the person cannot be required by a court to disclose the
information; and
(b) any information disclosed by the personin
contravention of this section is not admissible in any
civil or criminal proceedings, other than proceedings
against the person under this section.
177. Disclosure of restricted information in theinterests of rail
safety
(1) Subject to subsection (2), the independent investigator may
direct that restricted information be disclosed to any person if
the independent investigator considers that the disclosureis
necessary or desirable —
(@ for the purposes of rail safety; or
(b) for the purpose of an investigation under another Act or
an Act of the Commonwealth, another State or a
Territory.
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(2) Theindependent investigator may only disclose restricted
information that is, or that contains, personal information in the
circumstances prescribed by the regulations.
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Part 7— Review of decisions

178. Termsused

In this Part —

eligible person in relation to the reviewable decision has the
meaning given in section 180(b);

reviewable decisions has the meaning given in section 180(a).

179. Application of Parliamentary Commissioner Act 1971 to Rail
Safety Regulator and rail safety officers

The Parliamentary Commissioner Act 1971 applies to the Rail
Safety Regulator asif —

(@ theRail Safety Regulator were an authority within the
meaning of that Act; and

(b) rall safety officers exercising functions under this Act
were employees of the Rail Safety Regulator.

180. Reviewable decisions

The Table sets out —

(@) decisions made under this Act that are reviewable under
this Part (reviewable decisions); and

(b) whoiséeligibleto apply for review of areviewable
decision (the eligible person in relation to the
reviewable decision).

Table

Item | Provision under Eligible person in relation
which reviewable tothereviewable decision
decision ismade

1. s. 37(4) A rail transport operator
who has applied for
accreditation.
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Item | Provision under Eligible person in relation

which reviewable tothereviewable decision
decision ismade

2. s. 38(1) A rail transport operator
whose application for
accreditation isrefused or is
subject to conditions or
restrictions.

3. s. 38(4) A rail transport operator
who has applied for
accreditation.

4, S. 46 A rail transport operator
whose accreditation is
revoked or suspended.

5. s. 47(1) A rail transport operator
whose accreditation is
suspended.

6. s. 47(2)(b) A rail transport operator
whose accreditation is
suspended.

7. s. 51(1) A rail transport operator
whose application for
variation of accreditation is
refused.

8. s. 51(1) A rail transport operator
whose accreditation is
varied subject to a condition
or restriction.

9. s. 51(4) A rail transport operator
who has applied for
variation of accreditation.
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Item | Provision under Eligible person in relation
which reviewable to thereviewable decision
decision ismade

10. s. 53(1) A rail transport operator
given adirection to amend a
safety management system.

11. S. 54(3) A rail transport operator

whose application for
variation of a condition or
restriction is refused.

12. s. 55 A rail transport operator
whose conditions or
restrictions of accreditation
are changed.

13. s. 103(2)(c) A person who is the owner
as defined in section 103(1)
of the sample or thing.

14. s. 111(1) A person on whom an
improvement noticeis
served.

15. s. 113(1)(b) A person on whom a notice

of amendment of an
improvement noticeis
served.

16. s. 116(2) A person on whom a
prohibition notice is served.

17. s. 119(1)(b) A person on whom a notice
of amendment of a
prohibition notice is served.
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Item | Provision under Eligible person in relation

which reviewable tothereviewable decision
decision ismade

18. s. 135(1) A rail transport operator
who has been given a
written notice under the
provision.

181. Review by the Rail Safety Regulator

(1) Anéeigible person —
(@ inrelation to areviewable decision made by the Rail
Safety Regulator may, within 28 days after the decision
was made, apply to the Rail Safety Regulator for a
review of the decision; or

(b) inrelation to areviewable decision, other than a
decision made by the Rail Safety Regulator, may apply
to the Rail Safety Regulator for review of the decision
within —

(i) 28 days after the day on which the decision first
came to the eligible person’s notice; or

(i) suchlonger period as the Rail Safety Regulator
alows.

(2) The application must be in the form approved in writing by the
Rail Safety Regulator.

(3) If an application is made to the Rail Safety Regulator in
accordance with this section, the Rail Safety Regulator must
make a decision —

(@) toaffirm or vary the reviewable decision; or

(b) to set aside the reviewable decision and substitute
another decision that the Rail Safety Regulator considers

appropriate.

As at 28 Jun 2010 No. 18 of 2010 page 137
Extract from www.slp.wa.gov.au, see that website for further information



Rail Safety Act 2010

Part 7

s. 181

Review of decisions

(4)

()

(6)

(7)

(8)

(9)

The Rail Safety Regulator must give a written notice to the
applicant setting out —

(@ theRail Safety Regulator’s decision under
subsection (3) and the reasons for the decision; and

(b) thefindings on materia questions of fact that led to the
decision, referring to the evidence or other material on
which those findings were based,

and must do so within 14 days after the application is made or,
if the reviewable decision was made under section 111, 116
or 119, within 7 days after the application is made.

If the Rail Safety Regulator has not notified an applicant of a
decision in accordance with subsection (4), the Rail Safety
Regulator is taken to have made a decision to affirm the
reviewable decision.

An application under this section does not affect the operation
of the reviewable decision or prevent the taking of any action to
implement it unless the Rail Safety Regulator, on the Rail
Safety Regulator’ s own initiative or on the application of the
applicant for review, stays the operation of the decision, not
being a prohibition notice, pending the determination of the
review.

The Rail Safety Regulator must make a decision on an
application for a stay within 24 hours after the making of the
application.

If the Rail Safety Regulator has not made adecisionin
accordance with subsection (7), the Rail Safety Regulator is
taken to have made a decision to grant a stay.

The Rail Safety Regulator may attach any conditions to a stay of
the operation of areviewable decision that the Rail Safety
Regulator considers appropriate.
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182. Review by the State Administrative Tribunal

(1) A person may apply to the State Administrative Tribunal for a
review of —

@
(b)

areviewable decision made by the Rail Safety
Regulator; or

adecision made, or taken to have been made, by the
Rail Safety Regulator under section 181 in respect of a
reviewable decision, including a decision concerning a
stay of the operation of the reviewable decision,

if the person is an eligible person in relation to the reviewable
decision.

(2) The application must be made —

@

(b)

(©)

if the decision isto forfeit athing, including a document,
seized under Part 5, within 28 days after the day on
which the decision first came to the applicant’ s notice;
or

in the case of any other decision, within 14 days after
the day on which the decision first cameto the
applicant’ s notice; or

if the Rail Safety Regulator isrequired by the Sate
Administrative Tribunal Act 2004 section 21 to give the
applicant a statement of reasons, within 14 days after the
day on which the applicant is given the statement,

whichever period ends last.
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Part 8 — General liability and evidentiary provisions

183.

(1)

(2)

3)

Divison 1 — General

Period within which proceedingsfor offences may be
commenced

This section applies to an offence against arail safety law, other
than —

(@) an offence prescribed for the purposes of this section;
and

(b) an offencein respect of which proceedings may only be
commenced within a period of less than 2 years after its
alleged commission.

Despite anything to the contrary in any other Act, proceedings
for an offence against arail safety law to which this section
applies may be commenced within —

(@ theperiod of 2 years after the commission of the alleged
offence; or

(b) afurther period of one year commencing on the day on
which the Rail Safety Regulator, arail safety officer or a
police officer first obtained evidence of the commission
of the alleged offence considered reasonably sufficient
by the Rail Safety Regulator or officer to warrant
commencing proceedings.

For the purposes of subsection (2), a certificate purporting to
have been issued by the Rail Safety Regulator, arail safety
officer or apolice officer as to the date when the Rail Safety
Regulator or officer first obtained evidence considered
reasonably sufficient by the Rail Safety Regulator or officer to
warrant commencing proceedingsis admissible in any
proceedings and is evidence of the matters stated.
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184. Authority to take proceedings

(1) Lega proceedingsfor an offence against, or to recover any
charge, fee or money due under this Act may be taken only by
the Rail Safety Regulator or by a person authorised by the Rail
Safety Regulator for the purpose, either generaly or in any
particular case.

(2) Inany proceedings referred to in this section, the production of
an authority purporting to be signed by the Rail Safety
Regulator is to be evidence of the authority without proof of the
signature of the Rail Safety Regulator.

(3) TheRail Safety Regulator may, for the purposes of
subsection (1), authorise any person who is amember of a
specified class of persons to take the actions referred to in that
subsection.

185. Vicariousresponsibility

(1) Inthissection —

director of abody corporate includes a constituent member of a
body corporate incorporated for a public purpose by alaw of
any jurisdiction;

state of mind of a person includes —

(8 theknowledge, intention, opinion, belief or purpose of
the person; and

(b) the person’sreasons for the intention, opinion, belief or
purpose.

(2) If, inany proceedings for an offence against arail safety law, it
IS necessary to establish the state of mind of a body corporate in
relation to particular conduct, it is sufficient to show —

(@) that the conduct was engaged in by a director, employee
or agent of the body corporate within the scope of hisor
her actual or apparent authority; and

(b) that the director, employee or agent had the relevant
state of mind.
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3)

(4)

()

186.
D)

(2)

For the purposes of a prosecution for an offence against arail
safety law, conduct engaged in on behalf of abody corporate by
adirector, employee or agent of the body corporate within the
scope of hisor her actual or apparent authority is taken to have
been engaged in also by the body corporate unless the body
corporate establishes that it took reasonable precautions and
exercised due diligence to avoid the conduct.

If, in proceedings for an offence against arail safety law, itis
necessary to establish the state of mind of a person other than
the body corporate (the employer) in relation to particular
conduct, it is sufficient to show —

(@ that the conduct was engaged in by an employee or
agent of the employer within the scope of his or her
actual or apparent authority; and

(b) that the employee or agent had the relevant state of
mind.

For the purposes of a prosecution for an offence against arail
safety law, conduct engaged in on behalf of a person other than
abody corporate (the employer) by an employee or agent of the
employer within the scope of hisor her actual or apparent
authority istaken to have been engaged in aso by the employer,
unless the employer establishes that the employer took
reasonabl e precautions and exercised due diligence to avoid the
conduct.

Records and evidence from records

The Rail Safety Regulator must keep records of the grant,
refusal, variation, suspension, surrender and revocation of
accreditations, and of any conditions or restrictions of
accreditations, and of improvement notices and prohibition
notices, under this Act.

A certificate purporting to be signed by the Rail Safety
Regulator and certifying that —

(@) onadate specified in the certificate; or
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(b) during any period so specified,

the particulars set out in the certificate as to any matter required
to be recorded under this section did or did not appear on or
from the recordsis, for the purposes of any legal proceedings,
evidence of what it certifies.

(3 A certificateisadmissible in any proceedings —

(& without proof of the signature of the Rail Safety
Regulator; and

(b)  without production of any record or document on which
the certificate is founded.

187. Certificate evidence

A statement in a certificate purporting to be issued by the Rail
Safety Regulator, a corresponding Rail Safety Regulator, arall
safety officer or apolice officer asto any matter that appearsin,
or can be calculated from, records kept or accessed by the Rail
Safety Regulator is admissiblein any proceedingsand is
evidence of the matter.

188. Proof of appointments and signatur es unnecessary

(1) Inthissection—
office holder means —
(@ theRail Safety Regulator; or
(b) acorresponding Rail Safety Regulator; or
(c) the Commissioner of Police; or

(d) the head of the police force or police service of any
other jurisdiction; or

(e) arail safety officer; or

(f) arail safety officer of another jurisdiction; or
(9 apoliceofficer; or

(h) apolice officer of another jurisdiction.
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2

3)

189.

)

2

3)

For the purposes of this Act, it is not necessary to prove the
appointment of an office holder.

For the purposes of this Act, a signature purporting to be the
signature of an office holder is evidence of the signature it
purportsto be.

Offencesrelating to bodies cor por ate, partner ships,
associations and employees

In this section —

officer, in relation to a body corporate, has the meaning givenin
the Corporations Act 2001 (Commonwealth) but does not
include an employee of the body corporate unless he or she was
concerned in the management of the body corporate;

volunteer means a person who is acting on a voluntary basis
(irrespective of whether the person receives out of pocket
expenses).

If abody corporate commits an offence against thisAct and itis
proved that —

(& the offence was committed with the consent or
connivance of an officer of the body corporate; or

(b) theofficer failed to exercise such due diligence to
prevent the commission of the offence as ought to have
been exercised having regard to the nature of the
officer’ s functions and to al the circumstances,

the officer commits the same offence.

If aperson who is a partner in a partnership commits an offence
against arail safety law in the course of the activities of the
partnership and it is proved that —

(& the offence was committed with the consent or
connivance of another partner in the partnership or a
person concerned in the management of the partnership;
or
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(b) another partner in the partnership failed to exercise such
due diligence to prevent the commission of the offence
as ought to have been exercised having regard to the
nature of the partner’ s functions and to all the
circumstances; or

(c) aperson concerned in the management of the
partnership failed to exercise such due diligence to
prevent the commission of the offence as ought to have
been exercised having regard to the nature of the
person’s functions and to all the circumstances,

the other partner or the person concerned in the management of
the partnership, as the case may be, commits the same offence.

(4) If apersonwho is concerned in the management of an
unincorporated association commits an offence against arail
safety law in the course of the activities of the unincorporated
association and it is proved that —

(& the offence was committed with the consent or
connivance of another person concerned in the
management of the unincorporated association; or

(b) another person concerned in the management of the
unincorporated association failed to exercise such due
diligence to prevent the commission of the offence as
ought to have been exercised having regard to the nature
of the person’s functions and to all the circumstances,

the other person concerned in the management of the
unincorporated association commits the same offence.

(5) Subsections (2), (3) and (4) do not affect the liability of the
person who actually committed the offence.

(6) If an employee commits an offence against arail safety law, the
employer istaken to have committed the offence and is
punishable accordingly.

(7) A person may be proceeded against and found guilty of an
offence arising under this section whether or not the body
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(8)

(9)

190.
D)

(2)

corporate or other person who actually committed the offence
has been proceeded against or been found guilty of the offence.

It isadefence to a charge for an offence arising under
subsection (6) if the defendant establishes that —

(@ thedefendant had no knowledge of the actual offence;
or

(b) the defendant took reasonable precautions and exercised
due diligence to prevent the commission of the actual
offence.

A person who is—

(@ anofficer of abody corporate (including a body
corporate representing the Crown); or

(b) apartner or a person concerned in the management of a
partnership; or

(c) amember of or other person concerned in the
management of an unincorporated association,

and who isavolunteer is not liable to be prosecuted under this
section for anything done or not done by him or her asa
volunteer.

Divison 2 — Discrimination against employees

Dismissal or other victimisation of employee

In this section —

employee includes an individual who works under a contract for
services,

public agency includes an Australian Rail Safety Regulator, a
rail safety officer, apolice officer and a police officer of another
jurisdiction.
This section appliesto —
(@ anemployer who dismisses an employee, injures an
employee in the employment of the employer or aters
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the position of an employee to the employee’s
detriment; and

(b) anemployer who threatens to do any of those things to
an employee; and

(c) anemployer or prospective employer who refuses or
failsto offer employment to a prospective employee, or
treats a prospective employee less favourably than
another prospective employee would be treated in
offering terms of employment.

(3 Theemployer or prospective employer commits acrimeif the
employer or prospective employer engaged in that conduct
because the employee or prospective employee, as the case may
be —

(@ hasassisted or has given any information to a public
agency in respect of abreach or alleged breach of an
Australian rail safety law; or

(b) has made a complaint about a breach or alleged breach
of an Australian rail safety law to the employer, afellow
employee, aunion or a public agency; or

(c) assistsor hasassisted, or gives or has given any
information to, a public agency in respect of a breach or
alleged breach of an Australian rail safety law; or

(d) has made acomplaint about a breach or alleged breach
of an Australian rail safety law to aformer employer, a
former fellow employee, a union or a public agency.

Penalty:
(@ for anindividual, afine of $5 000;
(b) for abody corporate, afine of $50 000.

(4) Anemployer or prospective employer may be guilty of an
offence against subsection (3) only if the reason mentioned in
subsection (3)(a), (b), (c) or (d) is the dominant reason why the
employer or prospective employer engaged in the conduct.
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191.

192.
D)

(2)

193.

)

Defendant bear s onus of proof

In proceedings for an offence against section 190, if all the facts
constituting the offence other than the reason for the defendant’s
conduct are proved, the defendant bears the onus of proving that
the reason aleged in the charge was not the dominant reason
why the defendant engaged in the conduct.

Order for damages or reinstatement

In this section —

employee includes an individual who works under a contract for
services.

If an employer or prospective employer is convicted or found
guilty of an offence against section 190, the court may, in
addition to imposing a penalty, make either or both of the
following orders —

(@) anorder that the offender pay, within a specified period,
such damages to the employee or prospective employee
against whom the offender discriminated as the court
considers appropriate to compensate him or her;

(b) anorder that —

(i) the employee be reinstated or re-employed in his
or her former position or, if that position is not
available, in asimilar position; or

(if)  the prospective employee be employed in the
position for which he or she had applied or a
similar position.

Division 3— False or misleading information

False or misleading information provided to Rail Safety
Regulator or officials

In this section —
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official means arail safety officer or a person assisting arail
safety officer.

(2) A person commits an offence if —

(@ the person makes a statement to the Rail Safety
Regulator or to an official who is exercising a power
under arail safety law; and

(b) the person knows that the statement is false or
misleading in amaterial particular.

(3) A person commits an offence if —

(8 the person makes a statement to the Rail Safety
Regulator or to an official who is exercising a power
under arail safety law; and

(b) thestatement isfase or misleading in amateria
particular; and

(c) thepersonisreckless asto whether the statement isfalse
or misleading in amaterial particular.

(4) A person commits an offence if —

(@ the person gives a document to the Rail Safety
Regulator or to an official who is exercising a power
under arail safety law; and

(b) the document contains a statement that is false or
misleading in amaterial particular; and

(c) thepersonisreckless asto whether the document
contains a statement that isfalse or misleading in a
material particular.

(5 Subsection (4) does not apply if, at the time the person gave the
document to the Rail Safety Regulator or to an official, the
person informed the Rail Safety Regulator or official that the
document contained a statement that was false or misleading in
amaterial particular and specified in what respect it was false or
misleading.
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(6) The penalty for an offence under this section committed in
relation to the Rail Safety Regulator or official exercising a
power under arail safety law is—

(@ if thereisone offence under the provision of the rail
safety law under which the power is exercised, the
penalty for that offence; or

(b) if thereis more than one offence under that provision,
the penalties for those offencesiif the penalties are the
same, or the lower or lowest of the penaltiesif they are

different; or
(c) if thereisno offence under that provision, the following
penalty —
Penalty:

(@ for afirst offence, afine of $28 000;
(b) for asecond or subsequent offence, afine of $41 000.

Division 4 — Other offences

194. Obstructing or hindering rail safety officers

(1) A person must not —

(@ intentionaly hinder or obstruct the Rail Safety
Regulator, arail safety officer or a person assisting the
Rail Safety Regulator or arail safety officer in the
exercise of hisor her functions under this Act, or induce
or attempt to induce any other person to do so; or

(b) intentionally conceal from the Rail Safety Regulator, a
rail safety officer or a person assisting the Rail Safety
Regulator or arail safety officer, the location or
existence of, or fail to comply with arequest to produce,
arecord, document or any other thing.

Penalty: afine of $28 000.

(2) A person must not assault, directly or indirectly intimidate or
threaten, or attempt to intimidate or threaten, the Rail Safety
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195.

196.

)

(2)

197.

Regulator, arail safety officer or a person assisting the Rail
Safety Regulator or arail safety officer.

Penalty: afine of $28 000.

Offenceto impersonate rail safety officer

A person who is not arail safety officer must not, in any way,
hold himself or herself out to be arail safety officer.

Penalty: afine of $28 000.

Not to interferewith rail infrastructure etc.

In this section —
authorised person means the rail transport operator, arail safety
officer or apolice officer.
A person must not, without either the permission of an
authorised person or reasonable excuse —

(& move or attempt to move; or

(b) interfere or attempt to interfere with; or

(c) disable or attempt to disable; or

(d) operate or attempt to operate,
any equipment, rail infrastructure or rolling stock owned or
operated by arail transport operator.
Penalty: afine of $28 000.

Applying brake or emergency device

A person must not, without reasonable excuse —

(@ apply any brake or make use of any emergency device
fitted to atrain or tram; or

(b) make use of any emergency device on railway premises.
Penalty: afine of $28 000.
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198. Stopping atrain or tram

A person must not, without reasonable excuse, cause or attempt
to cause atrain or tram in motion to be stopped.

Penalty: afine of $28 000.

Division 5 — Enforceable voluntary undertakings

199. Rail Safety Regulator may accept undertakings

(1) TheRail Safety Regulator may accept, by written notice, a
written undertaking given by a person in connection with a
matter relating to a contravention or alleged contravention by
the person of this Act.

(2) The person may withdraw or vary the undertaking at any time
but only with the Rail Safety Regulator’ s written consent.

(3) Neither the Rail Safety Regulator nor arail safety officer may
bring proceedings for an offence against this Act constituted by
the contravention or alleged contravention to which the
undertaking rel ates.

200. Enfor cement of undertakings

(1) If the Rail Safety Regulator considers that a person has
contravened an undertaking accepted by the Rail Safety
Regulator, the Rail Safety Regulator may apply to the
Magistrates Court for enforcement of the undertaking.

(2) If the Magistrates Court is satisfied that the person has
contravened the undertaking, it may make —

(@) an order that the person must comply with the
undertaking or take specified action to comply with the
undertaking; or

(b) any other order that it considers appropriate.
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Division 6 — Court based sanctions

201. Daily penalty for continuing offences

(1) If an offenceis committed by a person by reason of a
contravention of a provision of this Act, but not the regulations,
under which the person is required or directed to do any act or
thing, or to refrain from doing any act or thing, that offenceis
taken to continue so long as the act or thing so required or
directed remains undone, or continues to be done, as the case
may be.

(2) A person convicted of such an offenceisliable, in addition to
the penalty otherwise prescribed for the offence, to adaily
penalty not exceeding one fifth of the maximum penalty
prescribed for the offence for each day or part of a day during
which the offence continues after conviction.

202. Commercial benefits order

(1) A court that finds a person guilty of an offence against arail
safety law may, on the application of the prosecutor or the Rail
Safety Regulator, make an order under this section.

(2) The court may make a commercia benefits order requiring the
person to pay, as afine, an amount not exceeding 3 times the
amount estimated by the court to be the gross commercial
benefit that —

(@) wasreceived or receivable, by the person or by an
associate of the person, from the commission of the
offence; and

(b) inthe case of ajourney that was interrupted or not
commenced because of action taken by arail safety
officer in connection with the commission of the
offence, would have been received or receivable, by the
person or by an associate of the person, from the
commission of the offence had the journey been
completed.
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(3) Inestimating the gross commercia benefit that was or would
have been received or receivable from the commission of the
offence, the court may take into account —

(@) benefits of any kind, whether monetary or otherwise;
and

(b) monetary savings or areduction in any operating or
capital expenditure of any kind achieved because of the
commission of the offence; and

(c) any other mattersthat it considers relevant, including,
for example —

(i) thevalue per tonne or per kilometre of the
carriage of the goods involved in the offence as
freight; and

(i) thedistance over which any such goods were or
wereto be carried.

(4) Inestimating the gross commercia benefit that was or would
have been received or receivable from the commission of the
offence, the court is required to disregard any costs, expenses or
liabilities incurred by the person or by an associate of the
person.

(5) Nothing in this section prevents the court from ordering
payment of an amount that is—

(@ lessthan 3 timesthe estimated gross commercial
benefit; or

(b) lessthan the estimated gross commercia benefit.
(6) For the purposes of this section, a person is an associate of
another if —

(@ oneisaspouse, de facto partner, parent, brother, sister
or child of the other; or

(b) they are members of the same household; or
(c) they are partners; or
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(d) they are both trustees or beneficiaries of the same trust,
or one is atrustee and the other is a beneficiary of the
same trust; or

(e) oneisabody corporate and the other is adirector or
member of the governing body of the body corporate; or

(f) oneisabody corporate, other than a public company
whose shares are listed on a stock exchange, and the
other is a shareholder in the body corporate; or

(9 oneisarelated body corporate, as defined in the
Corporations Act 2001 (Commonwealth) section 9, of
the other; or

(h) achain of relationships can be traced between them
under any one or more of the above paragraphs.

(7) For the purposes of subsection (6), abeneficiary of atrust
includes an object of atrust.

203. Exclusion orders

(1) A court that finds a person guilty of an offence against arail
safety law may, on the application of the prosecutor or the Rail
Safety Regulator, if the court considers the person to be a
systematic or persistent offender against the Australian rail
safety laws, make an order under this section.

(2) For the purpose of restricting opportunities for the person to
commit or be involved in the commission of further offences
against Australian rail safety laws, the court may, if it considers
it appropriate to do so, make an exclusion order prohibiting the
person, for a specified period, from —

(& managing rail infrastructure, or operating rolling stock,
or managing or operating a particular type of rail
infrastructure or rolling stock; or

(b) being adirector, secretary or officer concerned in the
management of a body corporate involved in managing
rail infrastructure that isin thisjurisdiction or operating
rolling stock in thisjurisdiction; or
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(c) beinginvolved in managing rail infrastructure that isin
thisjurisdiction or operating rolling stock in this
jurisdiction except by driving atrain or rolling stock.

(3) A court may only make an order under this sectionif itis
satisfied that the person should not continue the things the
subject of the proposed order, having regard to —

(8 theoffences against the Australian rail safety laws of
which the person has previously been found guilty; and

(b) the offences against the Australian rail safety laws of
which the person has been proceeded against by way of
unwithdrawn infringement notices; and

(c) any other offences or other matters that the court
considersto be relevant to the conduct of the person in
connection with railway operations.

(4) A court that has power to make an exclusion order may revoke
or amend an exclusion order on the application of —
(@ theRail Safety Regulator; or

(b) the person in respect of whom the order was made, but
in that case only if the court is satisfied that there has
been a change of circumstances warranting revocation or
amendment.

204. Contravention of exclusion order

A person who is subject to an exclusion order must not engage
in conduct that results in a contravention of the order.
Penalty:

(@ for anindividual, afine of $82 000;

(b) for abody corporate, afine of $820 000.
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Divison 7 — Undertakings

205. Court may allow offender to make election

1 If—
(@) aperson (the offender) isfound guilty, whether after a

pleaof guilty or otherwise, of an offence against arail
safety law; and

(b) the court has fined the offender; and

(c) thecourt considersthe person to be a systematic or
persistent offender against the Australian rail safety
laws; and

(d) thecourt issatisfied that an undertaking by the offender
is capable of improving the offender’ s ability or
willingness to comply with the rail safety laws, having
regard to —

(i) theoffencesagainst Australian rail safety laws of
which the offender has been previously found
guilty; and

(i) theoffences against Australian rail safety laws
for which the offender has been proceeded
against by way of unwithdrawn infringement
notices,; and

(iii)  any other offences or other matters that the court
considersto be relevant to the conduct of the
offender in connection with railway operations,

the court may, subject to subsection (2), make an order allowing
the offender to elect either —
(e) topaythefine; or

(f) asandternative, to enter into an undertaking with the
Rail Safety Regulator under section 209 not later than a
day specified by the court.
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(2) A court isnot to make an order under this section unless the
court is satisfied that —

(@ theoffender wishes an order to be made and the Rail
Safety Regulator does not oppose that being done; and

(b) the offender and the Rail Safety Regulator are likely to
reach agreement on the provisions of the proposed
undertaking within the time that the court proposes to
specify under subsection (1)(f).

(3) After the court has fined the offender, the court may adjourn the
proceedings to allow —

(& theoffender time to consider whether the offender
wishes an order to be made; and

(b) the Rall Safety Regulator timeto consider whether to
oppose that being done,
as mentioned in subsection (2)(a).

(4) Nothingin this Division limits the powers of a court under the
Sentencing Act 1995.

206. Making of election
(1) Aneéelectionis made, pursuant to an order under section 205(1),
by the offender —

(@ lodging an election in writing with the court in which
the order was made; and

(b) serving acopy of the election on the Rail Safety
Regulator,

not later than 28 days after the day on which the order was
made.

2 If—
(@ anorder is made under section 205(1); but
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(b) the offender failsto make an election in accordance with
subsection (1),

the offender is taken, at the expiry of the period mentioned in
subsection (1), to have elected to pay the fine.

207. Failureto enter into undertaking

An election under section 206 to enter into an undertaking
lapses if the undertaking is for any reason not entered into
before the time allowed under section 205(1)(f).

208. Timefor payment of fine

(1) Theliability of the offender to pay afinein connection with
which an order is made under section 205(1) is suspended by
the making of the order.

(2) If the offender electsto pay the fine, for the purposes of the
Fines, Penalties and Infringement Notices Enforcement
Act 1994 section 32, the fine is taken to have been imposed on
the day on which the election is made.

(3) If the offender istaken by section 206(2) to have elected to pay
the fine, for the purposes of the section referred toin
subsection (2) the fine is taken to have been imposed at the time
mentioned in section 206(2).

4 If—
(@ theoffender electsto enter into an undertaking; but
(b) the election lapses under section 207,
for the purposes of the section referred to in subsection (2) the

fine is taken to have been imposed on the day specified under
section 205(1)(f).
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2009. Nature and terms of undertaking

(1) Anundertaking for the purposes of this Division is a document
by which the offender gives undertakings to the Rail Safety
Regulator that the offender will —

(@) takethe action specified in the undertaking; and

(b)  bear the costs and expenses of doing so; and

(c) completeadll of the required action not later than a day
specified in the document.

(2) The action required to be taken by the offender isto come
within the provisions described in section 210(2) or (3).

(3) Theprovisions of the undertaking are to be such as are agreed
between the Rail Safety Regulator and the offender.

(4) TheRail Safety Regulator isto furnish a copy of an
undertaking, and of any amendment made under section 213, to
the court concerned.

210. What may beincluded in undertaking

(1) Inthissection—
specified means specified in the undertaking.

(2) Anundertaking isto provide for the offender to do one or more
of the following —

(8 todo specified things that the Rail Safety Regulator
considers will improve the person’s compliance with rail
safety laws or specified aspects of rail safety laws,
including, for example, the following —

(i) appointing or removing staff to or from
particular activities or positions;

(if) training and supervising staff;

(iii)  obtaining expert advice as to maintaining
appropriate compliance;
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(iv) installing monitoring, compliance, managerial or
operational equipment;

(v) implementing monitoring, compliance,
managerial or operational practices, systems or
procedures;

(b) to conduct specified monitoring, compliance,
managerial or operational practices, systems or
procedures subject to the direction of the Rail Safety
Regulator or a person nominated by the Rail Safety
Regulator;

(c) tofurnish compliance reportsto the Rail Safety
Regulator as specified;
(d) to appoint a person to have responsibilities —

(i) toassist the person in improving compliance
with rail safety laws or specified aspects of rail
safety laws; and

(i)  to monitor the person’s performancein
complying with rail safety laws or specified
aspects of rail safety laws and in complying with
the requirements of the undertaking; and

(iii)  to furnish compliance reports to the Rail Safety
Regulator as specified.

(3) TheRail Safety Regulator may require that an undertaking
contain any incidental or supplementary provision that the Rail
Safety Regulator considers necessary or expedient to achieveits
purpose, including provision for —

(@ thereporting of matters; and
(b) thereporting of compliance under section 214,
to the Rail Safety Regulator.

(4) Anundertaking cannot provide for the offender to take any
action —
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(@) that the offender has a duty to take in order to comply
with any provision of this Act; or
(b) for thetaking of which an improvement notice or a
prohibition notice could be issued.
211 Effect of undertaking
The liability of the offender to pay afinein connection with
which the undertaking is given —
(@) issuspended by the giving of the undertaking; and
(b) iscancelled by the full discharge of the offender’s
obligations under the undertaking.
212. Failureto comply with undertaking
(1) An offender commits an offence if the offender failsto
discharge fully the obligations under an undertaking before the
day specified in the undertaking in accordance with
section 209(1)(c).
Penalty:
(& if the offence was committed by the offender as an
employee —
(i) for afirst offence, afine of $6 000;
(i) for asubsequent offence, afine of $8 000;
(b) if paragraph (a) does not apply —
(i) inthecaseof anindividual —
() for afirst offence, afine of $28 000;
(I1)  for asubsequent offence, afine of
$41 000;
(if)  inthe case of abody corporate —
() for afirst offence, afine of $280 000;
(I1)  for asubsequent offence, afine of
$410 000.
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2

3)

213.

214.
)

(2)

A court that convicts an offender of an offence against
subsection (1) must order that afine to which the undertaking
relates be paid in addition to any penalty imposed for the
offence against subsection (1).

For the purposes of the Fines, Penalties and Infringement
Notices Enforcement Act 1994 section 32, afine to which an
order under subsection (2) appliesis taken to be imposed on the
day on which that order is made.

Amendment of undertaking

An undertaking may be amended by an instrument in writing
signed by the offender and the Rail Safety Regulator.

Compliancereport

A compliance report required by the Rail Safety Regulator
under section 210(3)(b) may require that the offender report
on—

(@ the performance of the offender in complying with —

(i) therall safety laws or aspects of rail safety laws
specified in the undertaking; and

(i)  therequirements of the undertaking;
and
(b)  without limiting the above —

(i) things done by the offender to ensure that any
failure by the offender to comply with the rail
safety laws or the specified aspects of therail
safety laws does not continue; and

(if) theresults of those things having been done.

A requirement of the Rail Safety Regulator may specify matters
that are to be dealt with in compliance reports and the form and
manner in which, and frequency with which, compliance reports
are to be prepared and furnished.
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(3) TheRail Safety Regulator may require that compliance reports
or aspects of compliance reports be made public, and may
specify the form and manner in which, and frequency with
which, they are to be made public.
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Part 9 — General

Division 1 — Confidentiality

215. Confidentiality

(1) Thissection appliesto a person engaged or previously engaged
in the administration of this Act and without limiting the
foregoing to the following —

(@

(b)
(©)

(d)
(€)

(f)

arail safety officer or aperson assisting arail safety
officer;

an independent investigator or authorised officer;

a person authorised by the Rail Safety Regulator or rail
safety officer under a provision of this Act to do the act
or thing provided for in that provision;

aperson who is or was a delegate of the Rail Safety
Regulator;

aperson who is or was employed by, or engaged to
provide services to or on behalf of, the Rail Safety
Regulator;

aperson who is or was employed by, or engaged to
provide services to, a person or body engaged to provide
servicesto the Rail Safety Regulator.

(2) Subject to Part 6 Division 6, a person to whom this section
applies must not disclose or communicate information obtained
(whether by that person or otherwise) in the administration of
this Act except —

@
(b)

(©)

asrequired or authorised under this or any other Act; or

with the consent of the person from whom the
information was obtained or to whom the information
relates; or

in connection with the administration of rail safety laws
or corresponding rail safety laws; or
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3)

216.
@)

(2)

217.
N

(d) for law enforcement purposes, an investigation under
section 83 or public safety; or

(e) for the purpose of enforcing the provisions of the
Occupational Safety and Health Act 1984; or

(f) toacourt or in connection with any lega proceedings,
or

(g inaccordance with the regulations.
Penalty: afine of $55 000.
Nothing in this section prevents information being used to
enable an Australian Rail Safety Regulator to accumulate
aggregate data and to enable the Australian Rail Safety

Regulator to authorise use of the aggregate data for the purposes
of research or education.

Division 2— Civil liability
Civil liability not affected by Part 4 Division 1 or 4

Nothing in Part 4 Division 1 or 4 isto be construed —

(@ asconferring aright of actionin any civil proceedingsin
respect of any contravention, whether by act or
omission, of any provisions of that Division; or

(b) asconferring adefence to an action in any civil
proceedings or as otherwise affecting aright of actionin
any civil proceedings.

Subsection (1) does not affect the extent, if any, to which a
breach of duty imposed by the regulationsis actionable.

I mmunity from tortious liability

In this section —

official means —
(@ theRail Safety Regulator; or
(b) arail safety officer; or
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2

3)

(4)

()

218.
)

(2)

(c) anindependent investigator; or
(d) an authorised officer.

In this section, areference to the doing of anything includes a
reference to an omission to do anything.

An action in tort does not lie against an official for anything that
the official has done, in good faith, in the performance or
purported performance of afunction under this Act.

The protection given by subsection (3) applies even though the
thing done as described in that subsection may have been
capable of being done whether or not this Act had been enacted.

The State is also relieved of any liability that it might otherwise
have had for another person having done anything as described
in subsection (3).

I mmunity for reporting unfit rail safety worker

In this section —
person to whom this section applies means —

(@ amedical practitioner as defined in the Medical
Practitioners Act 2008 section 4; or

(b) an optometrist as defined in the Optometrists Act 2005
section 3; or

(c) aphysiotherapist as defined in the Physiotherapists
Act 2005 section 3.
No action may be taken against a person to whom this section
applies who, in good faith, reports to —
(@ anindependent investigator; or
(b) theRail Safety Regulator; or
(c) arail transport operator; or
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(d) any other person to whom this section applieswho is
employed or engaged by the Rail Safety Regulator or a
rail transport operator,
any information which discloses that a person is unfit to carry
out rail safety work or certain types of rail safety work or that it
may be dangerousto allow that person to carry out rail safety
work or certain types of rail safety work.

(3) No action may be taken against a person to whom this section

applieswho, in good faith, reports —
(@ theresultsof atest or examination carried out under this
Act; or
(b) anopinion formed by that person as aresult of
conducting such atest or examination,
to aperson referred to in subsection (2)(b), (c) or (d).
2109. Immunity for administering a test or taking a sample
No action may be taken against a person who, in good faith,
administers atest or takes a sample of blood or urine or other
body tissues or fluids carried out under this Act.
Division 3— Compliance codes and guidelines
220. Approval of compliance codes and guidelines

(1) For the purpose of providing practical guidance to persons who
have duties or obligations under this Act, the Minister may
make an order —

(@ approving acompliance code; or
(b) approving guidelines.

(2) The Minister may make an order approving the variation of a
compliance code or guidelines or revoking the approval of a
compliance code or guidelines.
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(3) Anorder approving a compliance code or guidelines, or a
variation or revocation order, takes effect when notice of it is
published in the Gazette or on such later date asis specified in
the order.

(4) Assoon as practicable after making an order approving a
compliance code or guidelines, or avariation or revocation
order, the Minister must ensure that notice of the making of the
order is published in the Gazette.

(5) The Minister must ensure that a copy of —

(@ each compliance codethat is currently approved; and
(b) guidelinesthat are currently approved,
isor are available for inspection by members of the public

without charge at the office of the Rail Safety Regulator during
normal business hours.

(6) The Interpretation Act 1984 section 44 applies to a compliance
code or guidelines asif the code or guidelines were subsidiary
legislation.

221. Effect of compliance code or guidelines

A failure to comply with a compliance code or guidelines does
not giveriseto any civil or criminal liability.

222. Effect of complying with a compliance code

If —

(@ acompliance code makes provision for or with respect
to aduty or obligation imposed by this Act; and

(b) aperson complies with the compliance code to the
extent that it makes that provision,

the person is, for the purposes of this Act, taken to have
complied with this Act in relation to that duty or obligation.

As at 28 Jun 2010 No. 18 of 2010 page 169
Extract from www.slp.wa.gov.au, see that website for further information



Rail Safety Act 2010

Part 9

General

Division 4 Miscellaneous

S. 223

223.

224,

225.

226.

Disallowance of compliance codes

The Interpretation Act 1984 sections 41 and 42 apply to an
order approving a compliance code, or avariation order, asif
the order were aregulation having legidative effect.

Division 4 — Miscellaneous

Recovery of certain costs

The Rail Safety Regulator may recover as a debt from arail
transport operator the reasonable costs of the entry and
inspection of railway infrastructure, rolling stock or railway
premises in respect of which the person is accredited, other than
the costs of an inspection of an accredited person under

section 84.

Recovery of amounts due

Every fee, charge or other amount of money payable under this
Act may be recovered by the Rail Safety Regulator as a debt
due to the Crown in a court of competent jurisdiction.

Compliance with conditions of accreditation

If —

(@ acondition or restriction to which the accreditation of a
person is subject makes provision for or with respect to
aduty or obligation imposed by this Act; and

(b) the accredited person complies with the condition or
restriction to the extent that it makes that provision,

the accredited person is, for the purposes of this Act, taken to
have complied with this Act in relation to that duty or
obligation.
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Prescribed persons

A person prescribed by the regulations for the purposes of this
section must give notice in the prescribed form and within a
prescribed period to arail transport operator of the
commencement, or discontinuation, or completion of prescribed
operations or activities that may adversely affect the safety of
any rail infrastructure or rolling stock of arail transport
operator.

Penalty:
(@ foranindividua —
(i) for afirst offence, afine of $28 000;
(i)  for asecond or subsequent offence, afine of
$41 000;
(b) for abody corporate —
(i) for afirst offence, afine of $280 000;

(i)  for asecond or subsequent offence, afine of
$410 000.

Contracting out prohibited

A term of any contract or agreement that purports to exclude,
limit or modify the operation of this Act or of any provision of
this Act isvoid to the extent that it would otherwise have effect.

Regulations

The Governor may make regulations prescribing all matters that
arerequired or permitted by this Act to be prescribed, or are
necessary or convenient to be prescribed for giving effect to the
purposes of this Act.

Without affecting the generality of subsection (1), regulations
may be made with respect to the following —

() trespassing on railway tracks, tramway tracks or railway
premises;
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(b) feesfor the purposes of this Act;
(c) formsfor the purposes of this Act.

(3) Regulations made under this Act —
(@ may apply, adopt or incorporate any matter contained in

any document whether —
(i) wholly or partially or as amended by the
regulations; or
(i) asinforceat aparticular timeor asin force from
timeto time;
and

(b) may provide that an application may be made to the
State Administrative Tribunal for the review of a
decision made under the regulations.

(4) Regulations made under this Act may impose a penalty for a
contravention of the regulations not exceeding —

(@ inthe case of an offence committed by a person as an
employee —

(i) for afirst offence, afine of $6 000; and
(i)  for asubsequent offence, afine of $8 000;

(b) inthe case of an offence committed by an individual
where paragraph (a) does not apply —

(i) for afirst offence, afine of $28 000; and
(i) for asubsequent offence, afine of $41 000;

(c) inthe case of an offence committed by a body
corporate —

() for afirst offence, afine of $280 000; and
(i) for asubsequent offence, afine of $410 000,

and if the offence is a continuing one a further penalty not

exceeding —
(d) $200, inthe case of an offence committed by a person as
an employee;
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(e) $1 000, in the case of an offence committed by an
individual where paragraph (d) does not apply;

(f)  $2 000, in the case of an offence committed by a body
corporate,

for each day or part of a day during which the offence continues
after notice of the offence has been given by arail safety officer
to the offender.

(5) Theregulations may exempt, or provide for the exemption of,
either absolutely or subject to conditions, any person, railway,
part of arailway or operation from all or any of the provisions
of thisAct.

230. Repeals
(1) The Rail Safety Act 1998 is repealed.
(2) The Rail Safety Regulations 1999 are repealed.
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234.

Part 10 — Transitional

Termsused

In this Part —

commencement day means the day on which section 3 comes
into operation;

development period means a period of 12 months beginning on
the commencement day;

the repealed Act means the Rail Safety Act 1998.

I nterpretation Act 1984 not affected

The provisions of this Part do not prejudice or affect the
application of the Interpretation Act 1984 to and in relation to
the repeal s effected by section 230.

Authorised officer

A person who was an authorised officer under the repealed Act
immediately before the commencement day isto be taken to be
arail safety officer appointed under section 22(1) for a period of
2 years beginning on that day on the same conditions and
limitations, if any, as applied to hisor her appointment as an
authorised officer.

An identity card held by an authorised officer referred toin
subsection (1) immediately before the commencement day isto
be taken, for a period of 6 months after that day, to be an
identification card issued to that person under section 24(a).

Accreditation

A person accredited under section 8(1) or (2) of the repealed
Act immediately before the commencement day is to be taken to
have been granted accreditation under section 38 appropriate to
the person’ s circumstances (unless there is no requirement to
hold such an accreditation under this Act), and subject to the
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same conditions as applied to that person’ s accreditation under
the repealed Act.

235. Interim accreditation

A person accredited under section 11(a), (b) or (c) of the
repealed Act immediately before the commencement day is, on
and after that day, to be taken to be accredited under

section 33(1)(c) for aperiod of 12 months beginning on the
commencement day —

(@ for the purpose for which accreditation was granted
under the repealed Act; and

(b) on the same conditions imposed under section 14 of the
repealed Act (if any) as, applied to that person’s
accreditation immediately before the commencement
day.

236. Temporary accreditation

A person with temporary accreditation under section 12(2) of
the repealed Act immediately before the commencement day is
to be taken to be accredited under section 32 —

(@ for the period for which temporary accreditation was
granted or for the period of 12 months beginning on the
commencement day, whichever isthe longer; and

(b) on the same conditions imposed under section 14 of the
repealed Act (if any) as, applied to that person’s
temporary accreditation immediately before the
commencement day.

237. Annual fees

If aperson istaken to be accredited under this Act, for the
purposes of section 41(1), the person isto be taken to have been
accredited on the day on which the person was accredited under
the repealed Act.
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240.
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Private siding

A private siding registered under section 15(2)(a) of the
repealed Act immediately before the commencement day is, on
and after that day, to be taken to be registered under

section 58(2)(a).

During the development period, section 58(2)(c) does not apply
to arail infrastructure manager’s private siding that is referred
to in subsection (1).

Suspension of accreditation

If immediately before the commencement day a person’s
accreditation was suspended under section 18 or 19 of the
repealed Act, section 18 or 19, asthe case may be, of the
repealed Act applies to the person asif it had not been repeal ed.

Safety management plan

A safety management plan referred to in section 10 of the
repealed Act that exists immediately before the commencement
day, isto be taken to be —

(@) asafety management system under section 59 during the
development period; and

(b) asecurity management plan under section 71 during the
development period,

to the extent that the safety management plan deals with matters
that must be incorporated in a safety management system or a
security management plan.

During the development period the Rail Safety Regulator may
give arail transport operator who has a safety management plan
referred to in subsection (1) awritten instruction relating to the
development of a safety management system under section 59
or a security management plan under section 71.
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(3) A rail transport operator must comply with awritten instruction
given under subsection (2) within any time specified in the
instruction.

Penalty:
(@ foranindividua —
(i) for afirst offence, afine of $28 000;
(i)  for asecond or subsequent offence, afine of
$41 000;
(b) for abody corporate —
(i) for afirst offence, afine of $280 000;

(i)  for asecond or subsequent offence, afine of
$410 000.

(4) Subsections (1), (2) and (3) cease to apply to arail transport
operator once the operator has a safety management system
under section 59.

241. Emergency M anagement Plan

(1) Section 72 does not apply to arail transport operator during the
development period.

(2) During the development period the Rail Safety Regulator may
give arail transport operator a written instruction relating to the
development of an emergency management plan under
section 72.

(3) A rail transport operator must comply with awritten instruction
given under subsection (2) within any time specified in the
instruction.

Penalty:
(@ foranindividua —
(i) for afirst offence, afine of $28 000;

(i)  for asecond or subsequent offence, afine of
$41 000;
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(b) for abody corporate —
(i) for afirst offence, afine of $280 000;

(i) for asecond or subsequent offence, afine of
$410 000.

(4) Subsections (1), (2) and (3) cease to apply to arail transport
operator once the operator has an emergency management plan
under section 72.

242. Health and fitness management programme

(1) Section 73 does not apply to arail transport operator during the
development period.

(2) During the development period the Rail Safety Regulator may
give arail transport operator awritten instruction relating to the
development of a health and fitness management programme
under section 73.

(3 A rail transport operator must comply with awritten instruction
given under subsection (2) within any time specified in the
instruction.

Penalty:
(@ foranindividua —
(i) for afirst offence, afine of $28 000;

(i)  for asecond or subsequent offence, afine of
$41 000;

(b) for abody corporate —
(i) for afirst offence, afine of $280 000;
(i) for asecond or subsequent offence, afine of
$410 000.

(4) Subsections (1), (2) and (3) cease to apply to arail transport
operator once the operator has a health and fitness management
programme under section 73.
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Alcohol and drug management programme

Section 74 does not apply to arail transport operator during the
development period.

During the development period the Rail Safety Regulator may
give arail transport operator awritten instruction relating to the
development of an alcohol and drug management programme
under section 74.

A rail transport operator must comply with awritten instruction
given under subsection (2) within any time specified in the
instruction.
Penalty:
(@ foranindividua —
(i) for afirst offence, afine of $28 000;

(i) for asecond or subsequent offence, afine of
$41 000;

(b) for abody corporate —
(i) for afirst offence, afine of $280 000;
(i) for asecond or subsequent offence, afine of
$410 000.

Subsections (1), (2) and (3) cease to apply to arail transport
operator once the operator has an a cohol and drug management
programme under section 74.

Fatigue management programme

Section 76 does not apply to arail transport operator during the
development period.

During the development period the Rail Safety Regulator may
give arail transport operator awritten instruction relating to the
development of a fatigue management programme under
section 76.
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245,

246.

247.

given under subsection (2) within any time specified in the
instruction.
Penalty:
(@ foranindividua —
(i) for afirst offence, afine of $28 000;
(i)  for asecond or subsequent offence, afine of
$41 000;
(b) for abody corporate —
(i) for afirst offence, afine of $280 000;

(i)  for asecond or subsequent offence, afine of
$410 000.

Subsections (1), (2) and (3) ceaseto apply to arail transport
operator once the operator has a fatigue management
programme under section 76.

Assessment of competence

Section 77 does not apply to arail transport operator during the
period of 24 months beginning on the commencement day.

| dentification for rail safety workers

Section 78 does not apply during the period of 24 months
beginning on the commencement day or any other prescribed
period beginning on that day.

Installation of safety or protective devices

If the Director General has given a direction under section 28 of
the repealed Act and the person to whom the direction was
given has not complied with the direction before the
commencement day, that person must comply with the direction
on or after the commencement day and that section applies to
and in respect of that person and the direction asif the section
had not been repeal ed.
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248. Closing railway crossings, bridges etc.

If immediately before the commencement day, arailway
crossing, bridge or other structure is temporarily closed or is
regulated under section 29(1) of the repealed Act, on the
commencement day section 122 applies to the temporary
closure or regulation asif the railway crossing, bridge or other
structure were closed temporarily or regulated under

section 122.

249. Direction to stop, alter or not to start theworks

If the Director General has given a direction to a person under
section 30 of the repealed Act and the direction isin effect
immediately before the commencement day —

(8 thedirection and that section apply to and in respect of
that person asif the section had not been repealed; and

(b) areferencein that section to an authorised officer isto
be taken to be areference to arail safety officer.

250. Direction to undertake remedial safety work

If the Director General has directed an accredited person to
undertake remedial safety work under section 33 of the repealed
Act and the direction isin effect immediately before the
commencement day, the direction and that section apply to and
in respect of the accredited person asif the section had not been
repealed.

251. Safety reports

If —

(@) anaccredited person isrequired under section 36(1) of
the repealed Act to submit an annual safety report to the
Director General within the period of 28 days before the
commencement day; and
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252.

253.

254.

(b) thereport is not submitted before the commencement
daya

the accredited person must submit the report asif section 36 of
the repealed Act had not been repealed and the reference to the
Director Genera in section 36(1) of the repealed Act werea
reference to the Rail Safety Regulator.

Supply of infor mation

If under section 37(1) of the repealed Act an accredited person
has been required by the Director General to provide the
Director Genera with information and that information has not
been provided before the commencement day, sections 37 and
51(2) of the repealed Act apply to the accredited person asiif
they had not been repeal ed.

Notifiable occurrences and other incidents

If under section 38 of the repealed Act an accredited personis
under an obligation or requirement to report to the Director
General and the accredited person has not made that report
before the commencement day, that report is to be made on or
after the commencement day asif the obligation or requirement
were an obligation or requirement under section 82.

Report from owner or operator

If a notice has been given to an accredited person under

section 39(1) of the repealed Act and the accredited person has
not provided a written report under section 39(3) of the repealed
Act before the commencement day —

(@) thenoticeisto be taken to be a notice under
section 83(1); and

(b) areferencein section 83 to arail transport operator isto
be taken to be areference to the accredited person; and

(c) areferencein section 83 to a notifiable occurrenceisto
be taken to be areference to the railway accident or
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255.

256.

257.

258,
)

(2)

incident or other matter referred to in the notice given
under section 39(1) of the repealed Act.

Request for certain details

If anotice has been given to an accredited person under
section 40(1) of the repealed Act and the accredited person has
not provided a written report under that provision before the
commencement day, sections 40 and 51(2) of the repealed Act
apply to the accredited person asif they had not been repealed.

Inquiries

If immediately before the commencement day an investigator
was conducting an inquiry under Part 5 of the repealed Act but a
report had not been furnished under section 43 of the repealed
Act before that day, the investigator is to continue to conduct
the inquiry asif he or she had been appointed under Part 6.

Evidentiary provision

In any proceedings under the repealed Act on or after the
commencement day, section 57 of the repealed Act applies asif
it had not been repealed.

Powersin relation to transitional provision

If thereis no sufficient provision in this Part for dealing with a
transitional matter the Governor may make regulations
prescribing all matters that are required, necessary or convenient
to be prescribed in relation to that matter.

Regul ations made under subsection (1) may provide that
specific provisions of this Act —

(@ donot apply; or

(b) apply with specific modifications,

to or in relation to any matter.
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(3) Regulations made under subsection (1) must be made within

(4)

()

(6)

12 months after the commencement day.

If regulations made under subsection (1) provide that a specified
state of affairsisto be taken to have existed, or not to have
existed, on and from aday that is earlier than the day on which
the regulations are published in the Gazette but not earlier than
the commencement day, the regulations have effect according to
their terms.

In subsection (4) —
specified means specified or described in the regulations.

If regulations contain a provision referred to in subsection (4),
the provision does not operate so as—

(@) toaffect in amanner prejudicia to any person (other
than the State), the right of that person existing before
the day of publication of those regulations; or

(b) toimpose liabilities on any person (other than the State
or an authority of the State) in respect of anything done
or omitted to be done before the day of publication of
those regulations.
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Part 11 — Consequential amendments

Division 1 — Government Railways Act 1904 amended

259. Act amended

This Division amends the Government Railways Act 1904.

260. Section 2A amended
In section 2A delete “Rail Safety Act 1998” and insert:

Rail Safety Act 2010
261. Section 13 amended
In section 13(1a) delete paragraph (d) and insert:

(d) the Rail Safety Act 2010.

262. Section 61 amended
In section 61(5) delete “ Rail Safety Act 1998.” and insert:

Rail Safety Act 2010.

Division 2— Mines Safety and I nspection Act 1994 amended
263. Act amended

This Division amends the Mines Safety and Inspection
Act 1994.
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264. Section 7 amended
In section 7(2) delete “ Rail Safety Act 1998 and insert:

Rail Safety Act 2010

Division 3— Public Transport Authority Act 2003 amended

265. Act amended
This Division amends the Public Transport Authority Act 2003.

266. Section 3 amended

In section 3 in the definition of train delete “Rail Safety
Act 1998 section 3(1);” and insert:

Rail Safety Act 2010 section 3;

267. Section 4 amended
In section 4(1)(a) delete “Rail Safety Act 1998” and insert:

Rail Safety Act 2010

Division 4 — Rail Freight System Act 2000 amended

268. Act amended
This Division amends the Rail Freight System Act 2000.

page 186 No. 18 of 2010 As at 28 Jun 2010
Extract from www.slp.wa.gov.au, see that website for further information



Rail Safety Act 2010

Consequential amendments Part 11
Railways (Access) Act 1998 Division 5
S. 269

269. Section 9 amended
In section 9(1)(a) delete “ Rail Safety Act 1998” and insert:

Rail Safety Act 2010

Division 5 — Railways (Access) Act 1998 amended
270. Act amended
This Division amends the Railways (Access) Act 1998.

271. Section 8 amended
In section 8 delete “Rail Safety Act 1998.” and insert:

Rail Safety Act 2010.

Note: The heading to amended section 8 is to read:

Code is subject to Rail Safety Act 2010
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[Thisisa list of terms defined and the provisions where they are defined.
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Australian Rail Safety REQUIBLON ........c.ooiiieieiie e 3
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AULNOTSEA PEISON ...ttt e e 122(1), 154(1), 196(1)
CEO ettt b et et b et e 3
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