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Western Australia

Criminal Code Act Compilation Act 1913

An Act to enact a compilation of the Criminal Code Act 1902, with its
amendments and portion of the Secret Commissions Act 1905, and for
other related purposes.

As at 28 Aug 2010 Version 15-e0-02 page 1

Extract from www.slp.wa.gov.au, see that website for further information



Criminal Code Act Compilation Act 1913

Preamble

Preamble

Whereas the Legislative Council and Legislative Assembly on

22 December 1911, directed the compilation with its amendments of the
Criminal Code Act 1902; and a compilation of the said Act and the Acts
amending the same was duly made in accordance with the Statutes
Compilation Act (as amended): And whereas it is desirable to repeal the
Acts so compiled: And whereas in order to carry out the purposes of the
Criminal Code Amendment Act 1913, it is desirable to include in the
compilation the further amendments authorised to be so included by that
Act, and also the provisions of the Secret Commissions Act 1905 (except
section 19 thereof), and to repeal the last-mentioned Act and the portions
of the Criminal Code Amendment Act 1913, containing the said further
amendments: And whereas the Acts and the parts of an Act which it is
desirable to repeal are set out in the Appendix A; and the compiled Act
set out in Appendix B is a true compilation of the Acts and parts of Acts
so directed to be compiled or authorised to be included in the compilation
as aforesaid, and it is desirable to give such compilation the force of law.
Be it therefore enacted by the King’s Most Excellent Majesty, by and
with the advice and consent of the Legislative Council and Legislative
Assembly of Western Australia, in this present Parliament assembled,
and by the authority of the same, as follows:
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1. Short title and commencement

This Act may be cited as the Criminal Code Act Compilation
Act 1913 ', and shall come into operation on 1 January 1914.

2. Repeal

The Acts and parts of an Act set out in Appendix “A” are
hereby repealed, and the compiled Act set forth in

Appendix “B” is hereby enacted under the title of the Criminal
Code Act 1913.

3. Matters and things originated under repealed Acts to enure
for the purposes of the compiled Act

(1)  All offices, appointments, regulations, rules, convictions,
sentences, judgments, orders, registers, records, certificates, and
instruments, and generally all acts of authority, which originated
or were operative or subsisting under any enactment repealed by
this Act and hereby re-enacted with or without modification,
and which are subsisting or in force on or immediately prior to
the commencement of the compiled Act shall, subject to that
Act, enure for the purposes thereof as fully and effectually as if
they had originated under the corresponding provisions of that
Act, and accordingly shall, where necessary, be deemed to have
so originated.

(2) All offences committed against and all pending matters and
proceedings commenced under any such enactment may be
prosecuted, continued, and completed under and subject to the
provisions of the compiled Act.

As at 28 Aug 2010 Version 15-e0-02 page 3

Extract from www.slp.wa.gov.au, see that website for further information



Criminal Code Act Compilation Act 1913

Appendix A

Appendix A
Acts and Parts of Act Repealed.

1 and 2 Edw. VII No. 14 — The Criminal Code Act 1902

2 Edw. VII No. 29 — The Criminal Code Amendment Act 1902
No. 13 of 1905 — The Secret Commissions Act 1905

No. 31 of 1906 — The Criminal Code Amendment Act 1906
No. 28 of 1911 — The Criminal Code Amendment Act 1911
No. 52 of 1911 — The Criminal Code Amendment Act 1911

Sections 2 to 29 (both inclusive) of Act No. 15 of 1913 —
The Criminal Code Amendment Act 1913
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Criminal Code Act 1913

Appendix B

Appendix B

An Act to establish a Code of Criminal Law.

Preamble

Whereas it is desirable to declare and consolidate the Criminal Law: Be it
enacted and declared by the King’s Most Excellent Majesty, by and with
the advice and consent of the Legislative Council and Legislative
Assembly of Western Australia, in this present Parliament assembled,
and by the authority of the same, as follows:

1.

Short title
This Act may be cited as the Criminal Code Act 1913 .

The Criminal Code established

The provisions contained in the Code of Criminal Law set forth
in the Schedule to this Act, and hereinafter called the Code,
shall be the law of Western Australia with respect to the several
matters therein dealt with.

The said Code may be cited as “The Criminal Code”.

Construction of statutes, statutory rules, and other
instruments

The following rules shall, unless the context otherwise
indicates, apply with respect to the construction of statutes,
statutory rules, local laws, by-laws, and other instruments, that
is to say —

(1)  When in any statute, statutory rule, local law, by-law, or
other instrument, public or private, the term “felony” is
used, or reference is made to an offence by the name of
felony, it shall be taken that reference is intended to an
offence which is a crime under the provisions of
the Code:
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(2) When in any statute, statutory rule, local law, by-law, or
other instrument, public or private, the term “murder” is
used, it shall be taken that reference is intended to
include the crime that was called wilful murder under
the Code as it was before the commencement of the
Criminal Law Amendment (Homicide) Act 2008:

(3) When in any statute, statutory rule, local law, by-law, or
other instrument, public or private, the term “larceny” is
used, it shall be taken that reference is intended to the
crime of stealing:

(4) When in any statute, statutory rule, local law, by-law, or
other instrument, public or private, reference is made to
any offence by any specific name, it shall be taken that
reference is intended to the offence which, under the
provisions of the Code, is constituted by the act or
omission that would heretofore have constituted the
offence referred to:

(5) When in any statute, statutory rule, local law, by-law, or
other instrument, public or private, reference is made to
any of the statutory provisions hereby repealed, it shall
be taken that reference is intended to the corresponding
provisions or substituted provisions of the Code.

[Section 3 amended by No. 14 of 1996 s. 4, No. 57 of 1997
5. 45; No. 29 of 2008 5. 27.]

4. Provisions of Code exclusive, with certain exceptions

No person shall be liable to be tried or punished in Western
Australia as for an offence, except under the express provisions
of the Code, or some other statute law of Western Australia, or
under the express provisions of some statute of the
Commonwealth of Australia, or of the United Kingdom which
is expressly applied to Western Australia, or which is in force in
all parts of His Majesty’s dominions not expressly excepted
from its operation, or which authorises the trial and punishment
in Western Australia of offenders who have, at places not in
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/6.

/8.

Western Australia, committed offences against the laws of the
Commonwealth of Australia or of the United Kingdom.

[Section 4 amended by No. 4 of 2004 s. 58.]

Civil remedies and saving

When, by the Code, any act is declared to be lawful, no action
can be brought in respect thereof.

Except as aforesaid, the provisions of this Act shall not affect
any right of action which any person would have had against
another if this Act had not been passed; nor shall the omission
from the Code of any penal provision in respect of any act or
omission, which before the time of the coming into operation of
the Code constituted an actionable wrong, affect any right of
action in respect thereof.

Deleted by No. 78 of 1995 s. 22.]

Contempt of court

Nothing in this Act or in the Code shall affect the authority of
courts of record to punish a person summarily for the offence
commonly known as “contempt of court”; but so that a person
cannot be so punished, and also punished under the provisions
of the Code for the same act or omission.

Deleted by No. 13 of 1984 s. 9.]
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The Criminal Code

CONTENTS

Part I — Introductory

Interpretation: Application: General

principles

Chapter I — Interpretation
1. Terms used 26
2. Term used: offence 33
3. Indictable offences, general provisions as to 34
4. Term used: attempts to commit offences 34
5. Summary conviction penalty, meaning and effect

of 35
6. Terms used: carnal knowledge, carnal connection 37

Chapter II — Parties to offence
7. Principal offenders 37
8. Offences committed in prosecution of common

purpose 38
9. Counselled offences, mode of execution

immaterial 39
10. Term used: accessory after the fact 39

Chapter IIA — Alternative offences
10A. Conviction of alternative offence, when possible 40
10B. Alternative offence, meaning and effect of 40
10C. Conviction of alternative offence, consequences of 41
10D. Charge of offence, alternative convictions of

attempt etc. 41
10E. Charge of attempt, alternative convictions on 41
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10F. Charge of conspiracy, alternative convictions on 42
10G. Charge of procuring, alternative convictions on 42
10H. Charge of attempting to procure, alternative

convictions on 43
101. Joined charges of receiving, verdicts on 43

Chapter III — Application of criminal law
11. Effect of changes in law 44
12. Territorial application of the criminal law 44
13. Offences aided, counselled or procured by persons

out of Western Australia 45
14. Offences procured in Western Australia to be

committed out of Western Australia 45
15. Defence force not exempt from Code 46
17. Former conviction or acquittal a defence 46

Chapter V — Criminal responsibility
22. Ignorance of law, honest claim of right 47
23. Intention and motive 47
23A. Unwilled acts and omissions 47
23B. Accident 47
24. Mistake of fact 48
25. Emergency 48
26. Presumption of sanity 49
27. Insanity 49
28. Intoxication 50
29. Immature age 50
30. Judicial officers 50
31. Lawful authority 51
32. Duress 51
34. Offences by partners and members of companies

with respect to partnership or corporate property 52
36. Application of Chapter V 52

Part II — Offences against public

order

Chapter VII — Sedition
44, Term used: seditious intention 53
45. Innocent intentions 53
46. Terms used: seditious enterprise, seditious words,

seditious writing 54
47. Unlawful oaths to kill a person 54
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48. Other unlawful oaths to commit offences 55
49, Compulsion, how far a defence 56
51. Unlawful military activities 56
52. Sedition 57

Chapter VIII — Offences against the executive

and legislative power

54. Interference with Governor or Ministers 58
55. Interference with the legislature 58
56. Disturbing Parliament 59
57. False evidence before Parliament 59
58. Threatening witness before Parliament 59
59. Witnesses refusing to attend or give evidence

before Parliament 60
60. Member of Parliament receiving bribes 61
61. Bribery of member of Parliament 61

Chapter IX — Unlawful assemblies: Breaches

of the peace

62. Terms used: unlawful assembly, riot, riotously

assembled 62
63. Taking part in an unlawful assembly 62
64. Unlawful assembly may be ordered to disperse 62
65. Taking part in a riot 63
66. Rioters may be ordered to disperse 63
67. Rioters causing damage 64
68A. Provisions about lawful excuses under s. 68B,

68C, 68D and 68E 64
68B. Being armed in or near place of public

entertainment 65
68C. Being armed in public in company 66
68D. Having ready access to both weapons and cash 66
68E. Having ready access to both weapons and illegal

drugs 66
68. Being armed in a way that may cause fear 67
69. Forcibly entering land 67
70. Forcibly keeping possession of land 68
70A. Trespass 68
70B. Trespassers may be asked for name and address 69
71. Fighting in public causing fear 69
72. Challenge to fight a duel 70
73. Prize fight 70
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74. Threatening violence 70
T4A. Disorderly behaviour in public 71
74B. Causing fear or alarm to people in conveyances
and others 71
Chapter X — Offences against political liberty
75. Interfering with political liberty 72
Chapter XI — Racist harassment and
incitement to racial hatred
76. Terms used 72
77. Conduct intended to incite racial animosity or
racist harassment 73
78. Conduct likely to incite racial animosity or racist
harassment 73
79. Possession of material for dissemination with
intent to incite racial animosity or racist
harassment 74
80. Possession of material for dissemination if material
likely to incite racial animosity or racist
harassment 74
80A. Conduct intended to racially harass 75
80B. Conduct likely to racially harass 75
80C. Possession of material for display with intent to
racially harass 76
80D. Possession of material for display if material likely
to racially harass 76
80E. Conduct and private conduct 77
80F. Belief as to existence or membership of racial
group 77
80G. Defences 77
80H. Consent to prosecutions 78
801. Term used: circumstances of racial aggravation 78
80J. Forfeiture of unlawful material 79
Part III — Offences against the
administration of law and justice
and against public authority
Chapter XII — Disclosing official secrets
81. Disclosing official secrets 80
page 12 Version 15-e0-02 As at 28 Aug 2010

Extract from www.slp.wa.gov.au, see that website for further information



The Criminal Code

Contents

Chapter XIII — Corruption and abuse of office
82. Bribery of public officer 81
83. Corruption 81
84. Application of's. 121 to judicial corruption not

affected 82
85. Falsification of records by public officer 82
86. Administering extra judicial oaths 82
87. Impersonating a public officer 83
88. Bargaining for public office 84

Chapter XIV — Offences at elections
93. Terms used 84
94, Application of this Chapter 85
95. Liability for acts of others 85
96. Bribery 85
97. Undue influence 86
98. Electoral material, printing and publication of 87
99. False or defamatory statements or deceptive

material, publication of 88
100. Postal voting, offences in connection with 89
101. Polling place, offences at or near 89
102. Voting offences 90
103. Ballot paper and ballot box offences 91
104. Secrecy offences 91
105. Electoral officer, offences by 92
106. False statements in connection with an election 92
107. Evidentiary matters 93

Chapter XVI — Offences relating to the

administration of justice

120. Term used: judicial proceeding 94
121. Judicial corruption 94
122. Official corruption not judicial but relating to

offences 95
123. Corrupting or threatening jurors 95
124. Perjury 96
125. Penalty for perjury 97
127. False evidence before a Royal Commission 97
128. Threatening witness before Royal Commission etc. 97
129. Fabricating evidence 98
130. Corruption of witnesses 98
131. Deceiving witnesses 99
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132. Destroying evidence 99
133. Preventing witnesses from attending 99
133A.  False prosecution, commencing 100
134. Conspiracy to bring false accusation 100
135. Conspiring to defeat justice 100
136. Compounding or concealing offences 101
138. Advertising reward etc. for stolen property 101
139. Justices acting when personally interested 102
141. Bringing fictitious action on penal statute 102
142. Inserting advertisement without authority of court 102
143. Attempting to pervert course of justice 103
Chapter XVII — Escapes: Rescues:
Obstructing officers of courts
144. Forcibly freeing certain offenders from custody 103
145. Aiding a person to escape from lawful custody 103
146. Escaping from lawful custody 104
147. Permitting escape 104
148. Aiding an escapee 104
149. Rescuing, permitting escape of or concealing a
person subject to any law relating to mental
disorder 104
150. Removing etc. property under lawful seizure 105
151. Obstructing officers of courts of justice 105
Chapter XX — Miscellaneous offences against
public authority
169. False statements on oath 106
170. False information to officials etc. 106
171. Creating false belief 107
172. Obstructing public officers 108
173. Refusal by public officer to perform duty 108
176. Neglect to aid in arresting offenders 108
177. Disobedience to statute law 108
178. Disobedience to lawful order issued by statutory
authority 109
Part IV — Acts injurious to the
public in general
Chapter XXII — Offences against morality
181. Carnal knowledge of animal 110
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186. Occupier or owner allowing young persons to be

on premises for unlawful carnal knowledge 110
187. Facilitating sexual offences against children

outside Western Australia 111
190. Being involved with prostitution 112
191. Procuring person to be prostitute etc. 113
192. Procuring person to have unlawful carnal

knowledge by threats, fraud or administering drugs 114
199. Abortion 115
202. Obscene acts in public 115
203. Indecent acts in public 116
204. Indecent act with intent to offend 117
204A. Showing offensive material to children under 16 117
204B.  Using electronic communication to procure, or

expose to indecent matter, children under 16 119
205. Ignorance of age no defence 122
206. Supplying intoxicants to people likely to abuse

them 122

Chapter XXIII — Misconduct relating to

corpses

214. Misconduct with regard to corpses 123
215. Interfering with corpse to hinder inquiry 123

Chapter XXIV — Miscellaneous offences
216. Selling graffiti implements to children 124

Chapter XXIV — Child exploitation material
216. Terms used 124
217. Involving child in child exploitation 125
218. Production of child exploitation material 126
219. Distribution of child exploitation material 126
220. Possession of child exploitation material 126
221A. Defences and exclusions for section 217, 218, 219

or 220 127
221B.  Forfeiture 128
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Part V— Offences against the person
and relating to parental rights
and duties and against the
reputation of individuals
Chapter XXVI — Assaults and violence to the
person generally: Justification, excuse
and circumstances of aggravation
221. Circumstances of aggravation for offences in
this Part 130
222. Term used: assault 130
223. Assaults unlawful 131
224. Execution of sentence 131
225. Execution of process 131
226. Execution of warrants 131
227. Erroneous sentence or process or warrant 132
228. Sentence or process or warrant without jurisdiction 132
229. Arrest of wrong person 132
230. Irregular process or warrant 133
231. Force used in executing process or in arrest 133
233. Preventing escape from arrest 134
235. Preventing escape or rescue after arrest 134
238. Suppression of riot 135
239. Riot may be suppressed by justices and police
officers 135
240. Suppression of riot by person acting under
lawful orders 135
241. Suppression of riot by person acting without order
in case of emergency 135
242. Suppression of riot by military personnel 136
243. Prevention of violence by mentally impaired
person 136
244. Defence against home invasion 136
245, Term used: provocation 138
246. Defence of provocation 139
247. Prevention of repetition of insult 139
248. Self-defence 139
251. Defence of movable property against trespassers 140
252. Defence of movable property with claim of right 141
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253. Defence of movable property without claim of

right 141
254, Defence of property against trespassers, removal of

disorderly persons 141
255. Defence of possession of a place with claim of

right 142
256. Exercise of right-of-way or easement 142
257. Discipline of children 143
258. Discipline on ship or aircraft 143
259. Surgical and medical treatment 143
259A. Inoculation procedures 144
260. Excessive force 144
261. Consent to death immaterial 144

Chapter XXVII — Duties relating to the

preservation of human life

262. Duty to provide necessaries of life 144
263. Duty of head of family 145
265. Duty of persons doing dangerous acts 145
266. Duty of persons in charge of dangerous things 145
267. Duty to do certain acts 146

Chapter XXVIII — Homicide: Suicide:

Concealment of birth

268. Killing of a human being unlawful 146
269. When a child becomes a human being 146
270. Term used: kill 146
271. Death by acts done at childbirth 146
272. Causing death by threats 147
273. Acceleration of death 147
274. When injury or death might be prevented by proper

precaution 147
275. Injuries causing death in consequence of

subsequent treatment 147
2717. Unlawful homicide 148
279. Murder 148
280. Manslaughter 149
281. Unlawful assault causing death 149
283. Attempt to murder 150
284. Culpable driving (other than of motor vehicle)

causing death or grievous bodily harm 150
288. Aiding suicide 151
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290. Killing unborn child 152
291. Concealing the birth of children 152

Chapter XXIX — Offences endangering life or

health

292. Disabling in order to commit indictable offence

etc. 152
293. Stupefying in order to commit indictable offence 153
294, Acts intended to cause grievous bodily harm or

prevent arrest 153
294A. Dangerous goods on aircraft 154
295. Preventing escape from wreck 155
297. Grievous bodily harm 155
301. Wounding and similar acts 158
304. Acts or omissions causing bodily harm or danger 159
305. Setting dangerous things for people 160
305A. Intoxication by deception 161
306. Female genital mutilation 162

Chapter XXX — Assaults
313. Common assaults 163
317. Assaults occasioning bodily harm 164
317A.  Assaults with intent 165
318. Serious assaults 165
318A.  Assaults on aircraft’s crew 169

Chapter XXXI — Sexual offences
319. Terms used 169
320. Child under 13, sexual offences against 172
321. Child of or over 13 and under 16, sexual offences

against 172
321A. Child under 16, persistent sexual conduct with 175
322. Child of or over 16, sexual offences against by

person in authority etc. 177
323. Indecent assault 178
324, Aggravated indecent assault 178
325. Sexual penetration without consent 178
326. Aggravated sexual penetration without consent 179
327. Sexual coercion 179
328. Aggravated sexual coercion 179
3209. Relatives and the like, sexual offences by 179
330. Incapable person, sexual offences against 181
331. Ignorance of age no defence 183
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331A. Terms used 183
331B.  Sexual servitude 183
331C.  Conducting business involving sexual servitude 184
331D.  Deceptive recruiting for commercial sexual

services 184

Chapter XXXIII — Offences against liberty
332. Kidnapping 185
333. Deprivation of liberty 186
336. Procuring apprehension or detention of persons not

suffering from mental illness or impairment 186
337. Unlawful detention or custody of persons who are

mentally ill or impaired 187

Chapter XXXIITA — Threats
338. Term used: threat 187
338A.  Threats with intent to influence 188
338B.  Threats 188
338C.  Statements or acts creating false apprehension as to

the existence of threats or danger 189

Chapter XXXIIIB — Stalking
338D. Terms used 191
338E.  Stalking 192

Chapter XXXIV — Offences relating to

parental rights and duties

343. Child stealing 193
343A. Publication of report of child-stealing unlawful

unless approved 194
344, Desertion of children under 16 195

Chapter XXXV — Criminal defamation
345. Criminal defamation 195

Part VI — Offences relating to

property and contracts

Division I — Stealing and like offences

Chapter XXXVI — Stealing
370. Things capable of being stolen 197
371. Term used: steal 198
371A. Special case: motor vehicles 200
372. Special cases 200
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373. Funds etc. held under direction 201
374. Funds etc. received by agents for sale 201
375. Money received for another 202
376. Stealing by persons having an interest in the thing
stolen 202
378. Penalty for stealing 202
Chapter XXXVII — Offences analogous to
stealing
379. Concealing registers 205
380. Concealing wills 205
381. Concealing deeds 205
382. Killing animals with intent to steal 205
383. Severing with intent to steal 206
384. Using registered brands with criminal intention 206
385. Fraudulently dealing with minerals in mines 206
386. Concealing royalty 206
387. Removing guano without licence 207
388. Bringing stolen goods into Western Australia 207
389. Fraudulent disposition of mortgaged goods 207
390. Fraudulent appropriation of electricity etc. 208
390A. Unlawful use of conveyance 208
Chapter XXXVIII — Robbery: Extortion by
threats
391. Term used: circumstances of aggravation 209
392. Robbery 210
393. Assault with intent to rob 210
396. Demanding property with threats with intent to
steal 211
397. Demanding property with threats with intent to
extort or gain 212
398. Attempts at extortion by threats 212
399. Procuring execution of deeds etc. by threats 213
Chapter XXXIX — Offences in or in respect of
buildings etc.
400. Terms used 214
401. Burglary 216
407. Persons found armed etc. with intent to
commit crime 218
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Chapter XL — Fraud
409. Fraud 219

Chapter XLI — Receiving property stolen or
fraudulently obtained and like offences

414, Receiving stolen property etc. 220
415. Receiving after change of ownership 221
416. Taking reward for recovery of property obtained

by means of indictable offences 221

Chapter XLII — Frauds by trustees and
officers of companies and corporations:
False accounting

418. False statement relating to companies 222
419. Fraud by company directors etc. as to accounts 222
420. False statements by officials of companies 223
421. False statements by officials of companies with

intent to affect price of shares 224
422. Defence 224
424. Fraudulent falsification of records 224

Chapter XLIII — Summary conviction for
stealing and like indictable offences

426. Summary conviction penalty for certain stealing

and like offences 225
427. Summary conviction penalty for certain offences

of a fraudulent nature 226

Chapter XLIV — Simple offences analogous to

stealing

428. Possessing stolen or unlawfully obtained property 227
429. Unlawfully using another person’s animal 227
436. Unlawful fishing 228
437. Unlawfully taking fish etc. 228

Chapter XLIVA — Unauthorised use of
computer systems
440A.  Unlawful use of computers 229

Division II — Injuries to property
Chapter XLV — Preliminary matters

441. Unlawful acts 230

442. Acts done with intent to defraud 231

443. Term used: wilfully destroy or damage 231
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444A.  Duty of person in control of ignition source or fire 232

Chapter XLVI — Offences
444. Criminal damage 232
445A.  Breach of duty under s. 444A 233
445, Damaging property 233
446. Costs of cleaning graffiti 233
449, Casting away ships 234
451. Obstructing and injuring railways 235
451A. Endangering the safe use of an aircraft 235
451B.  Unlawfully interfering with aircraft 236
454, Causing explosion likely to do serious injury to

property 236
455. Attempting to cause explosion likely to do serious

injury to property 236
456. Attempts to injure mines 237
457. Interfering with marine signals 238
458. Interfering with navigation works 238
459. Communicating infectious diseases to animals 239
460. Travelling with infected animals 239
461. Removing boundary marks 239
462. Obstructing railways 239

Division IIT — Forgery and like offences:

Personation

Chapter XLIX — Forgery and uttering
473. Forgery and uttering 240
474, Preparation for forgery etc. 241

Chapter L — False representations as to status
488. Procuring or claiming unauthorised status 241

Chapter LIII — Personation
510. Personation in general 242
511. Personation of owner of shares 242
512. Falsely acknowledging deeds, recognizances etc. 243
513. Personation of a person named in a certificate 243
514. Lending certificate for personation 243
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Division IV — Offences connected with trade
and breach of contract, and corruption of
agents, trustees, and others

Chapter LIV — Fraudulent debtors
527. Fraudulent dealing by judgment debtors 244

Chapter LV — Corruption of agents, trustees,
and others in whom confidence is reposed

529. Receipt or solicitation of secret commission by

an agent 245
530. Gift or offer of secret commission to an agent 245
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Criminal Code

Part I — Introductory
Interpretation: Application: General principles

Chapter I — Interpretation

Terms used

In this Code, unless the context otherwise indicates —

The term aircraft includes any machine that can derive support
in the atmosphere from the reactions of the air;

The term assault has the definition provided in section 222;

The term Attorney General includes where there is a vacancy in
the office of Attorney General the person appointed by the
Governor to be Minister for Justice;

The term bodily harm means any bodily injury which interferes
with health or comfort;

The term bribe means any property or benefit of any kind,
whether pecuniary or otherwise, sought, offered, promised,
agreed upon, given or obtained for the person being or to be
bribed or any other person, in respect of any act done or to be
done, or any omission made or to be made, or any favour or
disfavour shown or to be shown, in relation to the performance
or discharge of the functions of any office or employment, or
the affairs or business of a principal;

The term child means —
(a) any boy or girl under the age of 18 years; and

(b) in the absence of positive evidence as to age, any boy or
girl apparently under the age of 18 years;
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The term circumstances of racial aggravation has the meaning
given to it in section 80I;

The terms clerk and servant include any person employed for
any purpose as or in the capacity of a clerk or servant, or as a
collector of money, although temporarily only, or although
employed also by other persons than the person alleged to be his
employer, or although employed to pay as well as receive
money, and any person employed as or in the capacity of a
commission agent for the collection or disbursement of money,
or in any similar capacity, although he has no authority from his
employer to receive money or other property on his account;

The term company means an incorporated company;

The term conveyance means a vehicle, vessel or aircraft made,
adapted, used, or intended to be used for the carriage of persons
or goods;

The term court of summary jurisdiction means the Children’s
Court when constituted so as not to consist of or include a judge
of that court, the Magistrates Court, or any other court or any
person that another written law says is a court of summary
jurisdiction;

The term criminally responsible means liable to punishment as
for an offence; and the term criminal responsibility means
liability to punishment as for an offence;

The term damage, in relation to animate property, includes
injure;

The term damage in relation to a record means to deal with the
record so that —

(a) information recorded or stored upon the record is
obliterated or rendered illegible or irrecoverable; or

(b) it can not convey a meaning in a visible or recoverable
form;

The term destroy, in relation to animate property, means kill;
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The term District Court means The District Court of Western
Australia established under the District Court of Western
Australia Act 1969,

The term dwelling means any building, structure, tent, vehicle
or vessel, or part of any building, structure, tent, vehicle or
vessel, that is ordinarily used for human habitation, and it is
immaterial that it is from time to time uninhabited;

The term explosive substance includes a gaseous substance in
such a state of compression as to be capable of explosion;

The term forge in relation to a record means to make, alter or
deal with the record so that the whole of it or a material part of
it—

(a) purports to be what in fact it is not;

(b) purports to be made by a person who did not make it; or

(¢) purports to be made by authority of a person who did not
give that authority;

The term grievous bodily harm means any bodily injury of such
a nature as to endanger, or be likely to endanger life, or to cause,
or be likely to cause, permanent injury to health;

The term incites includes solicits and endeavours to persuade;

The term indictment means a written charge of an indictable
offence presented to the Supreme Court or District Court in
order that the accused person be tried by that court;

The term liable, used alone, means liable on conviction upon
indictment;

The term member of the crew in relation to an aircraft means a
person having duties or functions on board the aircraft;

The term mental illness means an underlying pathological
infirmity of the mind, whether of short or long duration and
whether permanent or temporary, but does not include a
condition that results from the reaction of a healthy mind to
extraordinary stimuli;
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The term mental impairment means intellectual disability,
mental illness, brain damage or senility;

The term money includes bank notes, bank drafts, cheques, and
any other orders, warrants, authorities, or requests for the
payment of money;

The term motor vehicle has the same meaning as it has in the
Road Traffic Act 1974,

The term night or night-time means the interval between 9 p.m.
and 6 am.;

The term obtains includes obtains possession and, in relation to
land, includes occupies or acquires the capacity to occupy;

The term person and owner and other like terms, when used
with reference to property, include corporations of all kinds, and
any other associations of persons capable of owning property:
They also, when so used, include Her Majesty;

The term person employed in the Public Service includes
members of the defence force and police officers, and persons
employed to execute any process of a court of justice, and
persons employed by the Commissioner of Railways;

The term possession includes having under control in any
manner whatever, whether for the use or benefit of the person of
whom the term is used or of another person, and although
another person has the actual possession or custody of the thing
or property in question;

The term property includes real and personal property and
everything, animate or inanimate, capable of being the subject
of ownership;

The term public officer means any of the following —
(a) apolice officer;
(aa) a Minister of the Crown;

(ab) a Parliamentary Secretary appointed under section 44A
of the Constitution Acts Amendment Act 1899;

(ac) amember of either House of Parliament;
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(ad) aperson exercising authority under a written law;

(b) aperson authorised under a written law to execute or
serve any process of a court or tribunal;

(c) apublic service officer or employee within the meaning
of the Public Sector Management Act 1994,

(ca) aperson who holds a permit to do high-level security
work as defined in the Court Security and Custodial
Services Act 1999,

(cb) a person who holds a permit to do high-level security
work as defined in the Prisons Act 1981,

(d) amember, officer or employee of any authority, board,
corporation, commission, local government, council of a
local government, council or committee or similar body
established under a written law;

(e) any other person holding office under, or employed by,
the State of Western Australia, whether for remuneration
or not;

The term public place includes —

(a) aplace to which the public, or any section of the public,
has or is permitted to have access, whether on payment
or otherwise;

(b) aprivately owned place to which the public has access
with the express or implied approval of, or without
interference from, the owner, occupier or person who
has the control or management of the place; and

(c) aschool, university or other place of education, other
than a part of it to which neither students nor the public
usually have access;

The term railway includes every kind of way on which vehicles
are borne upon a rail or rails, whatever may be the means of
propulsion;
The term receives includes obtains possession and, in relation to
land, includes occupies or acquires the capacity to occupy;

page 30 Version 15-e0-02 As at 28 Aug 2010

Extract from www.slp.wa.gov.au, see that website for further information



The Criminal Code

Introductory Part |
Interpretation Chapter |
s. 1

The term record means any thing or process —
(a) upon or by which information is recorded or stored; or

(b) by means of which a meaning can be conveyed by any
means in a visible or recoverable form,

whether or not the use or assistance of some electronic,
electrical, mechanical, chemical or other device or process is
required to recover or convey the information or meaning;

The terms registered brand and registered mark mean
respectively a brand or mark which is registered under the
authority of the laws relating to brands;

The term serious disease means a disease of such a nature as
to —

(a) endanger, or be likely to endanger, life; or
(b) cause, or be likely to cause, permanent injury to health;

The term ship includes every kind of vessel used in navigation
not propelled by oars;

The term summarily has the meaning given by subsection (5);

The term summary conviction means conviction otherwise than
on indictment;

The term thing sent by post includes any letter, newspaper,
packet, parcel, or other thing, authorised by law to be
transmitted by post, which has been posted or received at a post
office for delivery or transmission by post, and which is in
course of transmission by post, and any movable receptacle
which contains any such thing, and which is in course of
transmission by post;

The term utter in relation to a forged record means use or deal
with the record knowing that the record is forged;

The term valuable security includes any document which is the
property of any person, and which is evidence of the ownership
of any property or of the right to recover or receive any

property;
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The term vehicle includes any thing made, adapted or intended
to be propelled or drawn on wheels, tracks or rails by any

means;

The term vessel includes a ship, a boat, and every other kind of
vessel used in navigation.

For the purposes of this Code —

(a) aflight of an aircraft shall be taken to commence —

(@)

(ii)

and

at the time of the closing of the external door of
the aircraft last to be closed before the aircraft
first moves for the purpose of taking off from
any place; or

if subparagraph (i) is not applicable, at the time
at which the aircraft first moves for the purpose
of taking oftf from any place;

(b) aflight of an aircraft shall be taken to end —

(@)

(ii)

at the time of the opening of the external door of
the aircraft first to be opened after the aircraft
comes to rest after its next landing after the
commencement of the flight; or

if subparagraph (i) is not applicable, at the time
at which the aircraft comes to rest after its next
landing after the commencement of the flight,

or, if the aircraft is destroyed, or the flight is abandoned,
before either subparagraph (i) or subparagraph (ii)
becomes applicable, at the time at which the aircraft is
destroyed or the flight is abandoned, as the case may be.

Nothing in this Code empowering the detention in, or committal
to, custody of any person (however the power may be
expressed) shall be read as limiting the operation of section 4 of
the Bail Act 1982.
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(4) In this Code, unless the context otherwise indicates —

(a)

(b)

(c)

(d)

a reference to causing or doing bodily harm to a person
includes a reference to causing a person to have a
disease which interferes with health or comfort;

a reference to intending to cause or intending to do
bodily harm to a person includes a reference to intending
to cause a person to have a disease which interferes with
health or comfort;

a reference to causing or doing grievous bodily harm to
a person includes a reference to causing a person to have
a serious disease; and

a reference to intending to cause or intending to do
grievous bodily harm to a person includes a reference to
intending to cause a person to have a serious disease.

(5) Inthis Code, unless the context otherwise indicates, a reference
to a charge being dealt with summarily is a reference to the
charge being dealt with otherwise than on an indictment.

(6) Nothing in this Code affects the operation of the Children’s
Court of Western Australia Act 1988 and in particular the
jurisdiction of the Children’s Court to deal with indictable
offences.

[Section 1 amended by No. 55 of 1953 s. 2; No. 53 of 1964 s. 2;
No. 21 0f 1972 5. 3, No. 38 of 1977 s. 3; No. 87 of 1982 s. 30,
No. 119 of 1985 5. 4, No. 106 of 1987 s. 4, No. 70 of 1988 s. 4,
19(2) and 31, No. 101 of 1990 s. 4; No. 37 of 1991 5. 16, No. 14

0f 1992 5. 4(1); No. 51 of 1992 s. 3; No. 32 of 1994 s. 10;

No. 14 0f 1996 5. 4, No. 34 of 1996 5. 4, No. 36 of 1996 s. 4;
No. 69 of 1996 s. 6, No. 43 of 1999 5. 20; No. 47 of 1999 s. 10;

No

.4 02004 s. 27; No. 59 of 2004 s. 80; No. 70 of 2004 s. 4;

No. 80 of 2004 5. 4; No. 2 of 2008 s. 4.]

2. Term used: offence

An act or omission which renders the person doing the act or
making the omission liable to punishment is called an offence.
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(6)

Indictable offences, general provisions as to

This section applies to offences in this Code and in any other
written law.

An indictable offence is triable only on indictment, unless this
Code or another written law expressly provides otherwise.

A prosecution for an indictable offence, whether or not it may
be tried summarily, may be commenced at any time, unless this
Code or another written law expressly provides otherwise.

deleted]

If a person is convicted by a court of summary jurisdiction of an
indictable offence, the conviction is to be regarded as being a
conviction of a simple offence only, unless the person is
convicted of the offence by the Children’s Court under

section 19B(4) of the Children’s Court of Western Australia
Act 1988 or another written law provides otherwise.

A person may be convicted and punished for an offence on
indictment notwithstanding that the person might have been
convicted of and punished for that offence summarily.

[Section 3 inserted by No. 4 of 2004 s. 28; amended by No. 59
of 2004 s. 80; No. 70 of 2004 s. 36(1); No. 84 of 2004 5. 28.]

Term used: attempts to commit offences

When a person, intending to commit an offence, begins to put
his intention into execution by doing an act that is more than
merely preparatory to the commission of the offence but does
not fulfil his intention to such an extent as to commit the
offence, he is said to attempt to commit the offence.

It is immaterial, except so far as regards punishment, whether
the offender does all that is necessary on his part for completing
the commission of the offence, or whether the complete
fulfilment of his intention is prevented by circumstances
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independent of his will, or whether he desists of his own motion
from the further prosecution of his intention.

It is immaterial that by reason of circumstances not known to
the offender, it is impossible in fact to commit the offence.

The same facts may constitute one offence and an attempt to
commit another offence.

[Section 4 amended by No. 106 of 1987 s. 5.]

5. Summary conviction penalty, meaning and effect of

(1)  This section applies if —
(a) aprovision of this Code, or another written law,

provides a summary conviction penalty for an indictable
offence; and

(b) aperson (the accused) is charged before a court of
summary jurisdiction (the court) with committing the
indictable offence in circumstances where the summary
conviction penalty applies to the offence (the charge).

(2) Despite section 3(2), the court is to try the charge summarily
unless —

(a) on an application made by the prosecutor or the accused
before the accused pleads to the charge, the court
decides under subsection (3) that the charge is to be tried
on indictment; or

(b) this Code or another written law expressly provides to
the contrary.

(3) The court may decide the charge is to be tried on indictment if
and only if it considers —

(a) that the circumstances in which the offence was
allegedly committed are so serious that, if the accused
were convicted of the offence, the court would not be
able to adequately punish the accused;
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(b) that the charge forms part of a course of conduct during
which other offences were allegedly committed by the
accused and the accused is to be tried on indictment for
one or more of those other offences;

(c) that a co-accused of the accused is to be tried on
indictment;

(d) that the charge forms part of a course of conduct during
which other offences were allegedly committed by the
accused and others and the accused or one of the others
is to be tried on indictment for one or more of those
other offences; or

(e) that the interests of justice require that the charge be
dealt with on indictment.

(4) For the purposes of making a decision under subsection (3) the
court —

(a) may require the prosecutor to provide any information
the court needs and may hear submissions from both the
prosecutor and the accused; and

(b) may adjourn the proceedings.

(5) If under subsection (3) the court decides that the charge is to be
tried on indictment the court shall —

(a) give reasons for the decision; and

(b) deal with the accused in accordance with section 41 of
the Criminal Procedure Act 2004.

(6) A decision cannot be made under subsection (3) after the
accused has pleaded to the charge.

(7) A decision made under subsection (3) is final and cannot be
appealed.

(8) If the court convicts the accused of the offence charged
(whether after a plea of guilty or otherwise), the accused is
liable to the summary conviction penalty provided for the
offence, unless the court commits the accused for sentence.
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(9) If the court —

(a) convicts the accused of the offence charged after a plea
of guilty or otherwise; and

(b) considers that any sentence the court could impose on
the accused for the offence would not be commensurate
with the seriousness of the offence,

the court may commit the accused to a court of competent
jurisdiction for sentence.

(10)  An accused who is committed for sentence under subsection (9)
is liable to the penalty with which the offence is punishable on
indictment.

(11)  For the purposes of this section and of any summary trial of the
charge, the court must be constituted by a magistrate alone.

[Section 5 inserted by No. 4 of 2004 s. 29; amended by No. 59
0f 2004 s. 80; No. 84 of 2004 s. 28 and 82.]

6. Terms used: carnal knowledge, carnal connection

When the term carnal knowledge or the term carnal connection
is used in defining an offence, it is implied that the offence, so
far as regards that element of it, is complete upon penetration.

Penetration includes penetration of the anus of a female or male
person.

[Section 6 amended by No. 32 of 1989 s. 4.]

Chapter II — Parties to offence
7. Principal offenders

When an offence is committed, each of the following persons is
deemed to have taken part in committing the offence and to be
guilty of the offence, and may be charged with actually
committing it, that is to say —

(a) Every person who actually does the act or makes the
omission which constitutes the offence;
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(b) Every person who does or omits to do any act for the
purpose of enabling or aiding another person to commit
the offence;

(c) Every person who aids another person in committing the
offence;

(d) Any person who counsels or procures any other person
to commit the offence.

In the fourth case he may be charged either with himself
committing the offence or with counselling or procuring its
commission.

A conviction of counselling or procuring the commission of an
offence entails the same consequences in all respects as a
conviction of committing the offence.

Any person who procures another to do or omit to do any act of
such a nature that, if he had himself done the act or made the
omission, the act or omission would have constituted an offence
on his part, is guilty of an offence of the same kind, and is liable
to the same punishment as if he had himself done the act or
made the omission; and he may be charged with himself doing
the act or making the omission.

Offences committed in prosecution of common purpose

When 2 or more persons form a common intention to prosecute
an unlawful purpose in conjunction with one another, and in the
prosecution of such purpose an offence is committed of such a
nature that its commission was a probable consequence of the
prosecution of such purpose, each of them is deemed to have
committed the offence.

A person is not deemed under subsection (1) to have committed
the offence if, before the commission of the offence, the person —

(a) withdrew from the prosecution of the unlawful purpose;
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(b) by words or conduct, communicated the withdrawal to
each other person with whom the common intention to
prosecute the unlawful purpose was formed; and

¢) having so withdrawn, took all reasonable steps to
g p
prevent the commission of the offence.

[Section 8 amended by No. 89 of 1986 s. 4.]

9. Counselled offences, mode of execution immaterial

When a person counsels another to commit an offence, and an
offence is actually committed after such counsel by the person
to whom it is given, it is immaterial whether the offence actually
committed is the same as that counselled or a different one, or
whether the offence is committed in the way counselled, or in a
different way, provided in either case that the acts constituting
the offence actually committed are a probable consequence of
carrying out the counsel.

In either case the person who gave the counsel is deemed to
have counselled the other person to commit the offence actually
committed by him.

10. Term used: accessory after the fact

(1) A person who, knowing that another person has committed an
offence, receives or assists that other person in order to enable
that other person to escape punishment is said to become an
accessory after the fact to the offence.

(2) A person does not become an accessory after the fact to an
offence committed by the person’s spouse by receiving or
assisting that spouse.

[Section 10 inserted by No. 89 of 1986 s. 5.]
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Chapter IIA — Alternative offences
[Heading inserted by No. 70 of 2004 5. 36(2).]

Conviction of alternative offence, when possible

A person charged with an offence cannot be convicted by the
court dealing with the charge of any other offence instead of
that offence unless —

(a) the accused is charged with the other offence as an
alternative to that offence; or

(b) this Chapter provides otherwise.

This Chapter does not authorise the conviction of a person of an
offence if the prosecution for the offence was not commenced
within the time (if any) limited by law for commencing a
prosecution for the offence.

[Section 104 inserted by No. 70 of 2004 s. 36(2).]

Alternative offence, meaning and effect of

This section applies if a provision of this Code, or of another
written law, that creates an offence (offence A) provides one or
more alternative offences for offence A.

If a person is charged with an offence (offence A), whether or
not on indictment, the person, instead of being convicted as
charged, may be convicted of any alternative offence that is
provided for offence A.

This section does not prevent —

(a) this Code, or another written law, from providing a
simple offence as an alternative offence for an indictable
offence; or

(b) aperson charged in an indictment with an indictable
offence from being found guilty by a jury, and convicted
and punished by a superior court, for a simple offence
that is an alternative offence for the indictable offence.
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(4) This section does not limit the operation of the other sections in
this Chapter.

[Section 10B inserted by No. 70 of 2004 s. 36(2).]

10C. Conviction of alternative offence, consequences of

(1) Ifaperson is charged with an offence and, under this Code, is
convicted by a court of some other offence, the person is liable
to the penalty to which the person would be liable if the person
had been charged before that court with the other offence.

(2) Ifaperson charged in an indictment with an indictable offence
is convicted of a simple offence that is an alternative offence for
the indictable offence, then, for the purposes of any appeal
against the conviction, the person is to be taken to have been
convicted of the simple offence on indictment.

[Section 10C inserted by No. 70 of 2004 5. 36(2).]

10D.  Charge of offence, alternative convictions of attempt etc.

If a person is charged with committing an offence (the principal
offence), the person, instead of being convicted as charged, may
be convicted of —

(a) attempting to commit;
(b) inciting another person to commit; or
(c) becoming an accessory after the fact to,

the principal offence or any alternative offence of which a
person might be convicted instead of the principal offence.

[Section 10D inserted by No. 70 of 2004 s. 36(2).]

10E.  Charge of attempt, alternative convictions on

If a person is charged with attempting to commit an offence (the
principal offence) other than an offence under section 283, the
person, instead of being convicted as charged, may be convicted

of —

(a) committing the principal offence; or
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(b) committing, or attempting to commit, any alternative
offence of which any person charged with the principal
offence might be convicted instead of the principal
offence,

but the person shall not be liable to a punishment greater than
the greatest punishment to which the person would have been
liable if convicted of attempting to commit the principal
offence.

[Section 10F inserted by No. 70 of 2004 s. 36(2).]

Charge of conspiracy, alternative convictions on

If a person is charged with conspiring to commit an offence (the
principal offence), the person, instead of being convicted as
charged, may be convicted of —

(a) committing the principal offence;

(b) attempting to commit the principal offence; or

(c) inciting another person to commit the principal offence,
but the person shall not be liable to a punishment greater than

the greatest punishment to which the person would have been
liable if convicted of conspiring to commit the principal offence.

[Section 10F inserted by No. 70 of 2004 s. 36(2).]

Charge of procuring, alternative convictions on

If a person is charged with procuring the commission of an
offence (the principal offence), the person, instead of being
convicted as charged, may be convicted of —

(a) attempting to procure the commission of the principal
offence; or

(b) procuring the commission of, or attempting to procure
the commission of, any offence of which any person
charged with the principal offence might be convicted
instead of the principal offence.
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(2) [Ifaperson (the accused) is charged with procuring another
person to do an act or make an omission of such a nature that if
the accused had done the act or made the omission he or she
would be guilty of an offence (the principal offence), the
accused, instead of being convicted as charged, may be
convicted of procuring the other person to do any other act or
make any other omission that is of such a nature that if the
accused had done the act or made the omission he or she would
be guilty of an offence of which any person charged with the
principal offence might be convicted instead of the principal
offence.

[Section 10G inserted by No. 70 of 2004 s. 36(2).]

10H. Charge of attempting to procure, alternative convictions on

(1) Ifaperson is charged with attempting to procure the
commission of an offence (the principal offence), the person,
instead of being convicted as charged, may be convicted of
attempting to procure the commission of any other offence of
which any person charged with the principal offence might be
convicted instead of the principal offence.

(2) Ifaperson (the accused) is charged with attempting to procure
another person to do an act or make an omission of such a
nature that if the act or omission had occurred an offence (the
principal offence) would have been committed, the accused,
instead of being convicted as charged, may be convicted of
attempting to procure the other person to do any other act or
make any other omission that is of such a nature that if the act or
omission had occurred an offence would have been committed
of such a nature that any person charged with the principal
offence might be convicted of it instead of the principal offence.

[Section 10H inserted by No. 70 of 2004 s. 36(2).]

101. Joined charges of receiving, verdicts on

If 2 or more persons are charged jointly with an offence of
which the receiving of any property is an element and the
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evidence establishes that any one or more of them separately
received any part or parts of the property under such
circumstances as to constitute an offence, one or more of the
accused persons may be convicted of the offence or offences so
established by the evidence.

[Section 101 inserted by No. 70 of 2004 s. 36(2).]

Chapter III — Application of criminal law

11. Effect of changes in law

A person cannot be punished for doing or omitting to do an act,
unless the act or omission constituted an offence under the law
in force when it occurred, nor unless doing or omitting to do the
act under the same circumstances would constitute an offence
under the law in force at the time when he is charged with the
offence.

[Section 11 amended by No. 78 of 1995 s. 26.]

12. Territorial application of the criminal law

(1) An offence under this Code or any other law of Western
Australia is committed if —

(a) all elements necessary to constitute the offence exist;
and

(b) atleast one of the acts, omissions, events, circumstances
or states of affairs that make up those elements occurs in
Western Australia.

(2)  Without limiting the general operation of subsection (1), that
subsection applies even if the only thing that occurs in Western
Australia is an event, circumstance or state of affairs caused by
an act or omission that occurs outside Western Australia.

page 44 Version 15-e0-02 As at 28 Aug 2010

Extract from www.slp.wa.gov.au, see that website for further information



The Criminal Code

Introductory Part |
Application of criminal law Chapter Il
s.13

13.

14.

This section does not apply to an offence if —

(a) the law under which the offence is created explicitly or
by necessary implication makes the place of commission
an element of the offence; or

(b) the law under which the offence is created is a law of
extraterritorial operation and explicitly or by necessary
implication excludes the need for a territorial nexus
between Western Australia and an element of the
offence.

[Section 12 inserted by No. 36 of 1996 s. 5(1) 37

Offences aided, counselled or procured by persons out of
Western Australia

When an offence under this Code or any other law of Western
Australia is committed, section 7 of this Code applies to a
person even if all the acts or omissions of the person in —

(a) enabling or aiding another person to commit the offence;
(b) aiding another person in committing the offence; or

(¢) counselling or procuring another person to commit the
offence,

occurred outside Western Australia.

[Section 13 inserted by No. 36 of 1996 5. 5(1) ]

Offences procured in Western Australia to be committed out
of Western Australia

Any person who, while in Western Australia, procures another
to do an act or make an omission at a place not in Western
Australia of such a nature that, if he had himself done the act or
made the omission in Western Australia, he would have been
guilty of an offence, and that, if he had himself done the act or
made the omission, he would have been guilty of an offence
under the laws in force in the place where the act or omission is
done or made, is guilty of an offence of the same kind, and is
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[14A.

15.

[16.

17.

liable to the same punishment, as if the act had been done or the
omission had been made in Western Australia, but so that the
punishment does not exceed that which he would have incurred
under the laws in force in the place where the act was done or
the omission was made, if he had himself done the act or made
the omission.

[Section 14 amended by No. 36 of 1996 5. 6(1) *.]
Deleted by No. 101 of 1990 s. 5.]

Defence force not exempt from Code

Members of the defence force are subject to the special laws
relating to that force, but are not exempt from the provisions of
this Code.

[Section 15 amended by No. 101 of 1990 s. 6.]
Deleted by No. 78 of 1995 s. 26.]

Former conviction or acquittal a defence

It is a defence to a charge of any offence to show that the
accused person has already been tried, and convicted or
acquitted upon an indictment or prosecution notice on which he
might have been convicted of the offence with which he is
charged, or has already been convicted or acquitted of an
offence of which he might be convicted upon the indictment or
prosecution notice on which he is charged.

[Section 17 amended by No. 101 of 1990 s. 7; No. 84 of 2004
5. 80.]

[Chapter IV (s. 174-17D, 18, 19, 194, 19B, 20, 21, 21A4) deleted by
No. 78 of 1995 5. 26.]
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23A.
(1)

)

23B.
(1)

Chapter V — Criminal responsibility

Ignorance of law, honest claim of right

Ignorance of the law does not afford any excuse for an act or
omission which would otherwise constitute an offence, unless
knowledge of the law by an offender is expressly declared to be
an element of the offence.

But a person is not criminally responsible, as for an offence
relating to property, for an act done or omitted to be done by
him with respect to any property in the exercise of an honest
claim of right and without intention to defraud.

Intention and motive

Unless the intention to cause a particular result is expressly
declared to be an element of the offence constituted, in whole or
part, by an act or omission, the result intended to be caused by
an act or omission is immaterial.

Unless otherwise expressly declared, the motive by which a
person is induced to do or omit to do an act, or to form an
intention, is immaterial so far as regards criminal responsibility.

[Section 23 inserted by No. 29 of 2008 s. 4.]

Unwilled acts and omissions

This section is subject to the provisions in Chapter XXVII and
section 444 A relating to negligent acts and omissions.

A person is not criminally responsible for an act or omission
which occurs independently of the exercise of the person’s will.

[Section 234 inserted by No. 29 of 2008 s. 4, amended by
No. 43 0f 2009 s. 6.]

Accident

This section is subject to the provisions in Chapter XXVII and
section 444 A relating to negligent acts and omissions.
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(2) A person is not criminally responsible for an event which occurs
by accident.
(3) If death or grievous bodily harm —

(a) isdirectly caused to a victim by another person’s act that
involves a deliberate use of force; but

(b)  would not have occurred but for an abnormality, defect
or weakness in the victim,

the other person is not, for that reason alone, excused from
criminal responsibility for the death or grievous bodily harm.
(4) Subsection (3) applies —
(a) even if the other person did not intend or foresee the
death or grievous bodily harm; and
(b) even if the death or grievous bodily harm was not
reasonably foreseeable.

[Section 23B inserted by No. 29 of 2008 s. 4, amended by
No. 43 0f 2009 s. 7.]

24. Mistake of fact

A person who does or omits to do an act under an honest and
reasonable, but mistaken, belief in the existence of any state of
things is not criminally responsible for the act or omission to
any greater extent than if the real state of things had been such
as he believed to exist.

The operation of this rule may be excluded by the express or
implied provisions of the law relating to the subject.
25. Emergency

(1) This section does not apply if section 32, 246, 247 or 248
applies.

(2) A person is not criminally responsible for an act done, or an
omission made, in an emergency under subsection (3).
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27.

)

(1)

2)

A person does an act or makes an omission in an emergency
it —
(a) the person believes —

(i) circumstances of sudden or extraordinary
emergency exist; and

(i) doing the act or making the omission is a
necessary response to the emergency;

and

(b) the act or omission is a reasonable response to the
emergency in the circumstances as the person believes
them to be; and

(c) there are reasonable grounds for those beliefs.
[Section 25 inserted by No. 29 of 2008 s. 5.]

Presumption of sanity

Every person is presumed to be of sound mind, and to have been
of sound mind at any time which comes in question, until the
contrary is proved.

Insanity

A person is not criminally responsible for an act or omission on
account of unsoundness of mind if at the time of doing the act or
making the omission he is in such a state of mental impairment
as to deprive him of capacity to understand what he is doing, or
of capacity to control his actions, or of capacity to know that he
ought not to do the act or make the omission.

A person whose mind, at the time of his doing or omitting to do
an act, is affected by delusions on some specific matter or
matters, but who is not otherwise entitled to the benefit of
subsection (1), is criminally responsible for the act or omission
to the same extent as if the real state of things had been such as
he was induced by the delusions to believe to exist.

[Section 27 amended by No. 69 of 1996 5. 7, No. 44 of 2009
s. 9.]
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2)

€)

29.

30.

Intoxication

Section 27 applies to the case of a person whose mind is
disordered by intoxication or stupefaction caused without
intention on his part by drugs or intoxicating liquor, or by any
other means.

Section 27 does not apply to the case of a person who has
intentionally caused himself to become intoxicated or stupefied,
whether in order to afford excuse for the commission of an
offence or not.

When an intention to cause a specific result is an element of an
offence, intoxication whether complete or partial, and whether
intentional or unintentional, may be regarded for the purpose of
ascertaining whether such an intention in fact existed.

[Section 28 amended by No. 44 of 2009 s. 10.]

Immature age

A person under the age of 10 years is not criminally responsible
for any act or omission.

A person under the age of 14 years is not criminally responsible
for an act or omission, unless it is proved that at the time of
doing the act or making the omission he had capacity to know
that he ought not to do the act or make the omission.

[Section 29 amended by No. 74 of 1985 s. 4; No. 49 of 1988
s. 44.]

Judicial officers

Except as expressly provided by this Code, a judicial officer is
not criminally responsible for anything done or omitted to be
done by him in the exercise of his judicial functions, although
the act done is in excess of his judicial authority, or although he
is bound to do the act omitted to be done.

page 50

Version 15-e0-02 As at 28 Aug 2010

Extract from www.slp.wa.gov.au, see that website for further information



The Criminal Code

Introductory Part |
Criminal responsibility Chapter V
s. 31

31. Lawful authority

(1) A person is not criminally responsible for an act done, or an
omission made, in any of the following circumstances —

(a) in execution of the law;

(b) in obedience to the order of a competent authority which
the person is bound by law to obey, unless the order is
manifestly unlawful.

(2)  Whether an order is or is not manifestly unlawful is a question
of law.

[Section 31 inserted by No. 29 of 2008 s. 6.]

32. Duress

(1) A person is not criminally responsible for an act done, or an
omission made, under duress under subsection (2).

(2) A person does an act or makes an omission under duress if —
(a) the person believes —
(1) athreat has been made; and

(i1)  the threat will be carried out unless an offence is
committed; and

(iii))  doing the act or making the omission is
necessary to prevent the threat from being carried
out;

and

(b) the act or omission is a reasonable response to the threat
in the circumstances as the person believes them to be;
and

(c) there are reasonable grounds for those beliefs.
(3) Subsections (1) and (2) do not apply if the threat is made by or

on behalf of a person with whom the person under duress is
voluntarily associating for the purpose of —

(a) doing an act or making an omission of the kind in fact
done or made by the person under duress; or
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34.

/35.
36.

(b) prosecuting an unlawful purpose in which it is
reasonably foreseeable such a threat would be made.

[Section 32 inserted by No. 29 of 2008 s. 6.]
Deleted by No. 106 of 1987 s. 6.]

Offences by partners and members of companies with
respect to partnership or corporate property

A person who, being a member of a co-partnership, corporation,
or joint stock company, does or omits to do any act with respect
to the property of the co-partnership, corporation, or company,
which, if he were not a member of the co-partnership,
corporation, or company, would constitute an offence, is
criminally responsible to the same extent as if he were not such
member.

Deleted by No. 28 of 2003 s. 118(3).]

Application of Chapter V

The provisions of this Chapter apply to all persons charged with
any offence against the statute law of Western Australia.
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Part II — Offences against public order
[Chapter VI (s. 37-43) deleted by No. 70 of 1988 s. 8(1).]

Chapter VII — Sedition

44. Term used: seditious intention

An intention to effect any of the following purposes, that is
to say —

(a) To bring the Sovereign into hatred or contempt;

(b) To excite disaffection against the Sovereign, or the
Government or Constitution of the United Kingdom, or
of the Commonwealth of Australia, or of Western
Australia as by law established, or against either House
of Parliament of the United Kingdom, of the
Commonwealth of Australia, or of Western Australia, or
against the administration of justice;

(¢) To excite Her Majesty’s subjects to attempt to procure
the alteration of any matter in the State as by law
established otherwise than by lawful means;

(d) To raise discontent or disaffection amongst Her
Majesty’s subjects;

(¢) To promote feelings of ill-will and enmity between
different classes of Her Majesty’s subjects;

is a seditious intention, unless it is justified by section 45.
[Section 44 amended by No. 44 of 2009 s. 11.]

45. Innocent intentions

It is lawful for any person —

(a) To endeavour in good faith to show that the Sovereign
has been mistaken in any of Her counsels;
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(b) To point out in good faith errors or defects in the
Government or Constitution of the United Kingdom, or
of the Commonwealth of Australia, or of Western
Australia as by law established, or in legislation, or in
the administration of justice, with a view to the
reformation of such errors or defects;

(¢) To excite in good faith Her Majesty’s subjects to attempt
to procure by lawful means the alteration of any matter
in the State as by law established; or

(d) To point out in good faith in order to their removal any
matters which are producing or have a tendency to
produce feelings of ill-will and enmity between different
classes of Her Majesty’s subjects.

46. Terms used: seditious enterprise, seditious words, seditious
writing
A seditious enterprise is an enterprise which is undertaken in
order to the carrying out of a seditious intention.
Seditious words are words expressive of a seditious intention.
The term seditious writing includes anything intended to be
read, and any sign or visible representation, which is expressive
of a seditious intention.

47. Unlawful oaths to kill a person
Any person who —

(1) Administers or is present at and consents to the
administering of, any oath, or engagement in the nature
of an oath, purporting to bind the person who takes it to
kill any person; or

(2) Takes any such oath or engagement, not being
compelled to do so; or
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(3) Attempts to induce any person to take any such oath or
engagement;

is guilty of a crime, and is liable to imprisonment for 20 years.

[Section 47 amended by No. 118 of 1981 s. 4, No. 52 of 1954
5. 10, No. 51 0of 1992 s. 16(2),; No. 29 of 2008 s. 16(1).]

48. Other unlawful oaths to commit offences

Any person who —

(1) Administers, or is present at and consents to the
administering of, any oath or engagement in the nature
of an oath purporting to bind the person who takes it to
act in any of the ways following, that is to say —

(a)
(b)

(©)
(d)

(e)

®
(2

or

To engage in any seditious enterprise;

To commit any indictable offence other than one
entailing the killing of a person;

To disturb the public peace;

To be of any association, society, or confederacy
formed for the purpose of doing any such act as
aforesaid;

To obey the orders or commands of any
committee or body of men not lawfully
constituted, or of any leader or commander or
other person not having authority by law for that
purpose;

Not to inform or give evidence against any
associate, confederate, or other person;

Not to reveal or discover any unlawful
association, society, or confederacy, or any
illegal act done or to be done, or any illegal oath
or engagement that may have been administered
or tendered to or taken by himself or any other
person, or the import of any such oath or
engagement;
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(2) Takes any such oath or engagement, not being
compelled to do so; or

(3) Attempts to induce any person to take any such oath or
engagement;

is guilty of a crime, and is liable to imprisonment for 7 years.

[Section 48 amended by No. 52 of 1984 s. 11, No. 70 of 1988
5. 8(2); No. 51 of 1992 5. 16(2),; No. 29 of 2008 s. 16(2).]

49. Compulsion, how far a defence

A person who takes any such oath or engagement as is
mentioned in sections 47 and 48 cannot set up as a defence that
he was compelled to do so, unless within 14 days after taking it,
or, if he is prevented by actual force or sickness, within 14 days
after the termination of such prevention, he declares by
information on oath before some member of the Executive
Council or justice of the peace, or, if he is on actual service in
Her Majesty’s forces by sea or land, either by such information
or by information to his commanding officer, the whole of what
he knows concerning the matter, including the person or persons
by whom and in whose presence, and the place where, and the
time when, the oath or engagement was administered or taken.

[Section 49 amended by No. 44 of 2009 5. 12.]
[50. Deleted by No. 70 of 1988 s. 8(1).]

51. Unlawful military activities

(1) Any person who —

(a) In contravention of the directions of a proclamation by
the Governor in Council in that behalf trains or drills any
other person to the use of arms or the practice of military
exercise, movements, or evolutions; or

(b) Is present at any meeting or assembly of persons held in
contravention of the directions of any such
proclamation, for the purpose of there training or drilling
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any other person to the use of arms or the practice of
military exercise, movements, or evolutions;

is guilty of a crime, and is liable to imprisonment for 7 years.

(2) Any person who, at any meeting or assembly held in
contravention of the directions of a proclamation of the
Governor in Council in that behalf, is trained or drilled to the
use of arms or the practice of military exercise, movements, or
evolutions, or who is present at any such meeting or assembly
for the purpose of being so trained or drilled, is guilty of a
crime, and is liable to imprisonment for 2 years.

(3) A prosecution for any of the offences defined in this section
must be begun within 6 months after the offence is committed.

[Section 51 amended by No. 119 of 1985 s. 30; No. 51 of 1992
5. 16(2); No. 70 of 2004 s. 34(1).]

52. Sedition

Any person who —

(1) Conspires with any person to carry into execution a
seditious enterprise; or

(2) Advisedly publishes any seditious words or writing;
is guilty of a crime, and is liable to imprisonment for 3 years.

A prosecution for any of the offences defined in this section
must be begun within 6 months after the offence is committed.

[Section 52 amended by No. 70 of 1988 s. 31, No. 51 of 1992
5. 16(2); No. 70 of 2004 s. 34(1),; No. 84 of 2004 s. 27(1).]

[53. Deleted by No. 44 of 2005 s. 47.]
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Chapter VIII — Offences against the executive and
legislative power

54. Interference with Governor or Ministers

Any person who —

(1) Does any act calculated to interfere with the free
exercise by the Governor of the duties or authority of his
office; or

(2) Does any act calculated to interfere with the free
exercise by a member of the Executive Council of the
duties or authority of his office as a member of the
Executive Council or as a Minister of State;

is guilty of a crime, and is liable to imprisonment for 3 years.

Summary conviction penalty: imprisonment for 2 years and a
fine of $24 000.

[Section 54 amended by No. 70 of 1988 s. 9; No. 82 of 1994
s. 12; No. 70 of 2004 s. 34(1) and 35(2).]

5S. Interference with the legislature

Any person who, by force or fraud, interferes or attempts to
interfere with the free exercise by either House of Parliament of
their authority, or with the free exercise by any member of
either House of his duties or authority as such member or as a
member of a committee of either House, or of a joint committee
of both Houses, is guilty of a crime, and is liable to
imprisonment for 3 years.

Summary conviction penalty: imprisonment for 2 years and a
fine of $24 000.

[Section 55 amended by No. 70 of 1988 s. 9; No. 82 of 1994
5. 12; No. 70 of 2004 5. 34(1) and 35(2).]
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56.

57.

S8.

Disturbing Parliament

Any person who —

(1) Does any act calculated to disturb either House of
Parliament while in session; or

(2) Commits any disorderly conduct in the immediate view
and presence of either House of Parliament while in
session, calculated and tending to interrupt its
proceedings or to impair the respect due to its authority;

is guilty of a crime, and is liable to imprisonment for 3 years.

Summary conviction penalty: imprisonment for 12 months and a
fine of $12 000.

[Section 56 amended by No. 70 of 1988 s. 10; No. 70 of 2004
5. 34(1) and 35(1).]

False evidence before Parliament

Any person who in the course of an examination before either
House of Parliament, or before a committee of either House, or
before a joint committee of both Houses, knowingly gives a
false answer to any lawful and relevant question put to him in
the course of the examination, is guilty of a crime, and is liable
to imprisonment for 7 years.

[Section 57 amended by No. 119 of 1985 5. 30; No. 70 of 1988
5. 31; No. 51 0of 1992 5. 16(2).]

Threatening witness before Parliament

Any person who —

(1) Threatens to do any injury, or cause any detriment of
any kind to another with intent to prevent or hinder that
other person from giving evidence before either House
of Parliament, or before a committee of either House, or
before a joint committee of both Houses; or
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(2) Threatens, or in any way punishes, damnifies, or injures,
or attempts to punish, damnify, or injure any other
person for having given such evidence, or on account of
the evidence which he has given, unless such evidence
was given in bad faith;

is guilty of a crime, and is liable, on conviction, to
imprisonment for 5 years.
Summary conviction penalty: imprisonment for 2 years and a
fine of $24 000.

[Section 58 amended by No. 70 of 1988 s. 11, No. 51 of 1992
5. 16(2); No. 82 of 1994 5. 12; No. 70 of 2004 5. 35(2).]

59. Witnesses refusing to attend or give evidence before
Parliament
Any person who —

(1) Being duly summoned to attend as a witness or to
produce any book, document, or other thing, in his
possession, before either House of Parliament, or before
a committee of either House, or before a joint committee
of both Houses, authorised to summon witnesses or to
call for the production of such things, refuses or neglects
without lawful excuse to attend pursuant to the summons
or to produce anything which he is summoned to
produce, and which is relevant and proper to be
produced; or

(2) Being present before either House of Parliament, or
before a committee of either House, or before a joint
committee of both Houses, authorised to summon
witnesses, refuses to answer any lawful and relevant
question;

is guilty of a simple offence, and is liable to imprisonment for
2 years and a fine of $24 000.
[Section 59 amended by No. 70 of 1988 s. 12; No. 82 of 1994
s. 12; No. 70 of 2004 s. 35(4).]
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60. Member of Parliament receiving bribes

Any person who, being a member of either House of Parliament,
asks, receives, or obtains, or agrees or attempts to receive or
obtain, any property or benefit of any kind, whether pecuniary
or otherwise, for himself or any other person upon any
understanding that his vote, opinion, judgment, or action, in the
House of which he is a member, or in any committee thereof, or
in any joint committee of both Houses, shall be influenced
thereby, or shall be given in any particular manner or in favour
of any particular side of any question or matter, is guilty of a
crime, and is liable to imprisonment for 7 years.

[Section 60 amended by No. 119 of 1985 5. 30; No. 70 of 1988
5. 13; No. 51 0of 1992 5. 16(2).]

61. Bribery of member of Parliament

Any person who, —

(1) In order to influence a member of either House of
Parliament in his vote, opinion, judgment, or action,
upon any question or matter arising in the House of
which he is a member or in any committee thereof, or in
any joint committee of both Houses, or in order to
induce him to absent himself from the House or from
any such committee, gives, confers, or procures, or
promises or offers to give or confer, or to procure or
attempt to procure, any property or benefit of any kind,
whether pecuniary or otherwise, to, upon, or for such
member, or to, upon, or for, any other person; or

(2) Attempts, directly or indirectly, by fraud, or by threats or
intimidation of any kind, to influence a member of either
House of Parliament in his vote, opinion, judgment, or
action, upon any such question or matter, or to induce
him to so absent himself;

is guilty of a crime, and is liable to imprisonment for 7 years.

[Section 61 amended by No. 119 of 1985 5. 30; No. 70 of 1988
5. 14; No. 51 of 1992 5. 16(2).]
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Chapter IX — Unlawful assemblies: Breaches of the peace

62. Terms used: unlawful assembly, riot, riotously assembled

(1)  When 3 or more persons, with intent to carry out some common
purpose, assemble in such a manner, or, being assembled,
conduct themselves in such a manner as to cause persons in the
neighbourhood to fear, on reasonable grounds, that the persons
so assembled will tumultuously disturb the peace, or will by
such assembly needlessly and without any reasonable occasion
provoke other persons tumultuously to disturb the peace, they
are an unlawful assembly.

(2) Itis immaterial that the original assembling was lawful if, being
assembled, they conduct themselves with a common purpose in
such a manner as aforesaid.

(3) An assembly of 3 or more persons who assemble for the
purpose of protecting the house of any one of them against
persons threatening to enter the house in order to commit an
indictable offence therein is not an unlawful assembly.

(4) When an unlawful assembly has begun to act in so tumultuous a
manner as to disturb the peace, the assembly is called a riot, and
the persons assembled are said to be riotously assembled.

[Section 62 amended by No. 4 of 2004 5. 7.]

63. Taking part in an unlawful assembly

Any person who takes part in an unlawful assembly is guilty of
an offence and is liable to imprisonment for 12 months and a
fine of $12 000.

[Section 63 inserted by No. 70 of 2004 s. 5.]

64. Unlawful assembly may be ordered to disperse

(1) If 3 or more persons form an unlawful assembly, a justice or a
police officer may orally order them to disperse within a time
that is reasonable and that is stated in the order.
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