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Part 1

s.1

Preliminary

(1)
2)

(1)

Part 1 — Preliminary

Short title
This Act may be cited as the Criminal Procedure Act 2004 ".

Commencement
This Act comes into operation on a day fixed by proclamation .

Different days may be fixed under subsection (1) for different
provisions.

Terms used

In this Act, unless the contrary intention appears —

accused means a person alleged in a prosecution notice or
indictment to have committed an offence;

acquit, in relation to a charge, has the meaning given by
subsection (2)(b);

approved notice means a notice approved by the chief executive
officer of the department of the Public Service principally
assisting in the administration of this Act;

arrest warrant —

(a) for an accused, means a warrant that complies with
section 31;

(b) for a witness, means a warrant that complies with
section 160;

audio link means facilities, including telephones, that enable, at
the same time, a court at one place to hear a person at another
place and vice versa;

case means a prosecution, or any proceedings in a court that
involve its criminal jurisdiction;

charge means a written allegation in a prosecution notice or
indictment that a person has committed an offence;
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convict, in relation to a charge, has the meaning given by
subsection (2)(a);

corporation means any body corporate, whether incorporated in
this State or elsewhere;

court means a court of summary jurisdiction or a superior court;

court hearing notice means a document that complies with
section 33(1);

court of summary jurisdiction means a court, or a person,
acting in circumstances in which it, he or she is a court of
summary jurisdiction by virtue of another written law;

courtroom includes any place where a court is sitting;
deal with a charge, includes to hear and determine it;
determine a charge, means —

(a) to convict the accused of the charge;

(b) to acquit the accused of the charge; or

(c) to enter judgment on the charge under section 128(2)
or (3);
document means a record that is on paper or that is capable of
being put on paper;
DPP means the Director of Public Prosecutions appointed under

the Director of Public Prosecutions Act 1991 or any person
performing the functions or acting in that office;

either way charge means an indictable charge that, by virtue of
The Criminal Code section 5, or another written law, may be
tried either on indictment or summarily;

electronic recording means an electronic or magnetic recording
of sounds or moving images or both;

indictable charge means a charge of an indictable offence;

indictable offence means a crime or any other offence described
by a written law as an indictable offence, irrespective of
whether in some circumstances it may be dealt with summarily;
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indictment means a document that contains one or more
indictable charges, complies with section 85(2), and is lodged
with a superior court;

legal practitioner means an Australian legal practitioner within
the meaning of that term in the Legal Profession Act 2008
section 3;

magistrate means a magistrate appointed under —
(a) the Children’s Court of Western Australia Act 1988;
(b) the Magistrates Court Act 2004; or

(c) any other written law for the purpose of constituting a
court of summary jurisdiction;

offence means an indictable offence or a simple offence;

party, in relation to a charge, means the prosecutor or the
accused;

post a document, means to send the document by pre-paid
ordinary post;

prescribed court officer, in relation to a prosecution notice
lodged with a court of summary jurisdiction, means an officer of
that court who is prescribed by rules of court made by that court
for the purposes of this Act;

prosecution means proceedings in a court that allege a person
has committed an offence and that are taken for the purpose of
having the person tried for the offence;

prosecution notice means a document that contains one or more
charges, complies with section 23(2), and is lodged with a court
of summary jurisdiction;

prosecutor means —

(a) inaprosecution in a court of summary jurisdiction, the
person who commenced the prosecution or a person who
in court represents that person;

(b) in a prosecution in a superior court, the authorised
officer (as defined in section 80) who commenced the
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prosecution or a person who in court represents that
person;

public authority means —
(a) a Minister of the State;
(b) adepartment of the Public Service;
(c) alocal government or a regional local government; or

(d) abody, whether incorporated or not, or the holder of an
office, being a body or office that is established for a
public purpose under a written law and that, under the
authority of a written law, performs a statutory function
on behalf of the State;

record means any thing or process —
(a) on or by which information is recorded or stored; or

(b) by means of which a meaning can be conveyed by any
means in a visible or recoverable form,

whether or not the use or assistance of some electronic,
electrical, mechanical, chemical or other device or process is
required to recover or convey the information or meaning;

remand warrant means a warrant issued by a court under this
Act or the Sentencing Act 1995 that orders that an accused be
kept in custody while a case is adjourned;

simple offence means an offence that is not an indictable
offence;

statutory penalty for an offence, means the penalty specified by
a written law for the offence;

summons, to an accused, means a document that complies with
section 32(1);

superior court means the Supreme Court or the District Court;
trial date means the date set for the start of a trial;
vehicle has the meaning given by the Road Traffic Act 1974,
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video link means facilities, including closed circuit television,
that enable, at the same time, a court at one place to see and hear
a person at another place and vice versa;

witness summons means a document that complies with
section 161;

witness undertaking has the meaning given by Schedule 4
clause 1;

working day means a day other than a Saturday, a Sunday, or a
public holiday throughout the State.
(2) For the purposes of this Act —

(a) aperson is convicted of a charge if a court under
section 147(1) enters a judgment of conviction of the
offence charged in respect of the person;

(b) aperson is acquitted of a charge if a court —

(1) under section 147(2) enters a judgment of
acquittal of the offence charged on account of
unsoundness of mind in respect of the person; or

(i) under section 147(3) enters a judgment of
acquittal of the offence charged in respect of the
person.

[Section 3 amended by No. 21 of 2008 5. 657(2).]
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Part 2 — Dealing with alleged offenders without
prosecuting them

4. Terms used

In this Part, unless the contrary intention appears —

alleged offender means a person suspected of having committed
a prescribed offence;

approved officer, in relation to an infringement notice, means a
person appointed as an approved officer under regulations made
under section 6(a) in relation to the notice;

authorised officer, in relation to an infringement notice, means
a person appointed as an authorised officer under regulations
made under section 6(b) in relation to the notice;

prescribed Act means an Act that is prescribed by the
regulations made under this Act;

prescribed offence means an offence prescribed under
section 5(1).

S. Prescribed offences and modified penalties for them

(1) Regulations made under a prescribed Act may prescribe an
offence under the prescribed Act, or under any regulations made
under the prescribed Act, to be an offence for which an
infringement notice may be issued under this Part.

(2)  An offence must not be prescribed under subsection (1) if the
penalty for the offence is or includes imprisonment.

(3) For each offence prescribed under subsection (1), the
regulations made under the prescribed Act must prescribe —

(a) amodified penalty that is applicable in any
circumstances in which the offence is committed; or

(b) amodified penalty that is applicable if the offence is
committed in circumstances specified in the regulations.
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(4) Any modified penalty prescribed under subsection (3) for an
offence —

(a) must be an amount of money; and

(b) must not exceed 20% of the statutory penalty for the
offence.

6. Other matters to be prescribed by prescribed Acts

If under section 5 regulations are made under a prescribed Act
and prescribe an offence, the regulations must also —

(a) provide for the appointment of approved officers in
relation to infringement notices that may be issued under
this Part for the prescribed offence;

(b) provide for the appointment of authorised officers in
relation to infringement notices that may be issued under
this Part for the prescribed offence;

(¢) provide for the means by which authorised officers can
show they are authorised to issue infringement notices;

(d) prescribe the form of infringement notices that may be
issued under this Part for the prescribed offence; and

(e) prescribe any other forms required to be prescribed by
this Part in relation to infringement notices that may be
issued under this Part for the prescribed offence.

7. Authorised and approved officers

(1) A person who is appointed as an approved officer under
regulations made under a prescribed Act under section 6(a) is
not eligible to be appointed as an authorised officer under
regulations made under that Act under section 6(b).

Q) If—

(a) an authorised officer is serving or is about to serve an
infringement notice on an alleged offender in person for
an offence under a prescribed Act; and
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(b) the alleged offender requests the officer to do so,

the officer must show, in a way prescribed by the regulations
made under that Act under section 6(c), that he or she is
authorised to issue infringement notices for offences under
that Act.

(3) Failure to comply with subsection (2) does not invalidate the
infringement notice or its service.

8. Issuing infringement notices

(1)  An authorised officer who has reason to believe that a person
has committed a prescribed offence may issue an infringement
notice that complies with section 9 for the alleged offence.

(2) The infringement notice must be served under section 10 within
21 days after the day on which the alleged offence is believed to
have been committed.

9. Form and content of infringement notices

(1) An infringement notice must —
(a) be in the prescribed form;

(b) be addressed to the alleged offender by name, unless
section 12(1) applies;

(¢) comply with Schedule 1 clause 5, which applies as if the
alleged offence were a charge and the infringement
notice were a prosecution notice;

(d) state the modified penalty for the offence;
(e) be dated with the date it is issued;
(f) inform the alleged offender —

(1) that within 28 days after the date of the notice the
alleged offender may elect to be prosecuted for
the alleged offence;

(i1)) how to make such an election;
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(ii1))  that if the alleged offender does not want to be
prosecuted for the alleged offence, the modified
penalty for the offence may be paid to an
approved officer within 28 days after the date of
the notice; and

(iv)  how and where the modified penalty may be
paid;

(g) ifthe Fines, Penalties and Infringement Notices
Enforcement Act 1994 Part 3 applies to the notice,
inform the alleged offender of the action that may be
taken under that Act if the alleged offender does not act
in accordance with the notice; and

(h) contain any information prescribed by the regulations
made under the prescribed Act.

(2) The amount stated in an infringement notice as the modified
penalty must be the amount that was the prescribed modified
penalty at the time the alleged offence is believed to have been
committed.

(3) An infringement notice must not relate to more than one alleged
offence.

10. Service of infringement notices

Unless section 12(1)(b)(i1) applies, an infringement notice must
be served on an alleged offender —

(a) if the offender is an individual, in accordance with
Schedule 2 clause 2 or 3;

(b) if the offender is a corporation, in accordance with
Schedule 2 clause 3 or 4; or

(c) ifthe offender’s address is ascertained at the time of or
immediately after the alleged offence was committed, by
posting it to the offender at that address.
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11.

(1)

)

Terms used in s. 12 and 13

In this section and sections 12 and 13, unless the contrary
intention appears —

corresponding law means a law of another State or a Territory
or the Commonwealth that is prescribed by the regulations made
under this Act to be a law that corresponds with the Road
Traffic Act 1974 or the Control of Vehicles (Off-road Areas)

Act 1978;

current licence holder of a vehicle at the time of a vehicle
offence, means a person in whose name the vehicle is licensed
at that time;

licensed means licensed or registered under a vehicle licensing
law;

responsible person for a vehicle, means a person who under
subsection (2) is responsible for the vehicle;

vehicle licensing law means the Road Traffic Act 1974 or the
Control of Vehicles (Off-road Areas) Act 1978 or a

corresponding law;

vehicle offence means an alleged offence that has as an element
of it the driving, parking, standing or leaving of a vehicle.

For the purposes of sections 12 and 13, a person responsible for
a vehicle at the time of a vehicle offence is —

(a) if at that time the vehicle is licensed —

(1) any current licence holder who has not given a
notice as described in subparagraph (ii);

(1)) any new owner specified in a notice given under
the vehicle licensing law by a current licence
holder of having ceased before that time to be the
owner of the vehicle unless, under subsection (3),
the new owner is not responsible for the vehicle;
or

(i)  if, under subsection (3), no new owner specified
in a notice described in subparagraph (ii) is
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responsible for the vehicle — the current licence
holder who gave the notice;

(b) if at that time the vehicle is not licensed but was
previously licensed — a person responsible under
paragraph (a) before the vehicle last ceased to be
licensed; or

(¢c) inany other case —

(1) the person who at that time is entitled to
immediate possession of the vehicle; or

(i1) if there are several persons entitled to its
immediate possession at that time, the person
whose entitlement is paramount.

(3) A person is not responsible for a vehicle under
subsection (2)(a)(ii) at the time of a vehicle offence if it can be
shown —

(a) that at that time the person had not agreed to becoming
the owner of the vehicle; and

(b) that the person has given notice of that fact to the person
who, under the relevant vehicle licensing law, is
responsible for keeping the licensing records.

12. Vehicle offences, infringement notices for

(1) TIfan alleged offence is a vehicle offence and the identity of the
alleged offender is not known and cannot immediately be
ascertained, an infringement notice for the alleged offence —

(a) despite section 9(1)(b), may be addressed to the
responsible person for the vehicle without naming that
person or the alleged offender; and

(b) may be served on the responsible person —

(1) despite section 10, by attaching it securely to the
vehicle; or

(i1) in accordance with section 10(a) or (b).
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(2) An infringement notice that is served under subsection (1) must

)

(4)

13.
(1)

2)

contain or be accompanied by a statement explaining the
operation of section 13.

If an infringement notice is served on a responsible person
under subsection (1) and there are several responsible persons,
the notice is to be taken to have been served on —

(a) if only one responsible person responds to the notice,
that responsible person; or

(b) in any other case, not more than one responsible person
chosen by an authorised officer.

A person, other than a person in charge of the vehicle or a
responsible person for the vehicle, must not interfere with an
infringement notice that is left on a vehicle.

Penalty: $1 000.

Vehicle offences, onus of responsible person

If under section 12(1) an infringement notice is served on a
responsible person, the responsible person is to be presumed to
have been the driver or person in charge of the vehicle at the
time of the vehicle offence alleged in the notice unless, within
28 days after the date of the infringement notice —

(a) the modified penalty specified in the notice is paid; or

(b) the responsible person informs an authorised officer
specified in the notice that the responsible person was
not the driver or person in charge of the vehicle at the
time of the alleged offence and supplies the officer —

(1) with the name and address of the driver or person
in charge of the vehicle at that time; or

(i)  with information showing that at that time the
vehicle had been stolen or unlawfully taken or
was being unlawfully used.

If a responsible person complies with subsection (1)(b) the
infringement notice may be withdrawn under section 15.
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)

(4)

)

(6)

14.
(1)

2)

15.

(1)
2)

If a responsible person complies with subsection (1)(b) and an
approved officer decides not to withdraw the infringement
notice under section 15, the approved officer must advise the
person of the decision.

The presumption in subsection (1) operates even if the
responsible person is not an individual.

The presumption in subsection (1) operates, in the absence of
evidence to the contrary, for the purpose of enforcing the
infringement notice and for the purpose of any prosecution of
the responsible person for the alleged offence.

The presumption in subsection (1) does not affect the liability of
the person who actually committed the offence but —

(a) the responsible person and the actual offender cannot
both be issued an infringement notice or sentenced for
the offence;

(b) if one of them pays a modified penalty or is sentenced
for the offence, a modified penalty paid by the other is to
be refunded; and

(c) if one of them is sentenced for the offence, a sentence
must not be imposed on the other for the offence.

Extensions of time

An approved officer may, in a particular case, extend the period
in section 9(1)(f) or 13(1).

An extension may be allowed even if the period has elapsed.
[Section 14 amended by No. 2 of 2008 s. 14.]

Withdrawal of infringement notices

An approved officer may withdraw an infringement notice.

To withdraw an infringement notice an approved officer must
give the alleged offender a notice in a form prescribed under the
prescribed Act stating that the notice has been withdrawn.
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(3) An infringement notice may be withdrawn whether or not the

(4)

16.
(1)

)

17.
(1)

2)

modified penalty has been paid.

If an infringement notice is withdrawn after the modified
penalty is paid, the amount of money paid is to be refunded.

Modified penalty, effect of paying

If the modified penalty stated in an infringement notice is paid
within the period in section 9(1)(f) or any extension of it and the
notice is not withdrawn, the bringing of proceedings and the
imposition of sentences are prevented to the same extent as they
would be if the alleged offender had been convicted by a court
of, and punished for, the alleged offence.

Payment of a modified penalty is not to be regarded as an
admission for the purposes of any proceedings, whether civil or
criminal.

Modified penalty, application of

Any money paid as a modified penalty is, subject to

sections 13(6)(b) and 15(4), to be dealt with in accordance with
the Sentencing Act 1995 section 60 as if the money were a fine
imposed for the offence concerned.

Subsection (1) applies unless a prescribed Act expressly
provides to the contrary.
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Part 3 — Prosecutions in courts of summary
jurisdiction
Division 1 — Preliminary

18. Terms used

In this Part, unless the contrary intention appears —
adjourn means to adjourn under section 75;
authorised investigator means —
(a) aperson referred to in section 80(2)(a) to (e);
(b) apolice officer;

(¢) an officer of a prescribed public authority who is
authorised by the public authority, or under a written
law, to commence prosecutions; or

(d) a person appointed under section 182 to prosecute
offences who is acting in accordance with the terms of
the appointment;

court means a court of summary jurisdiction;
court date, for a charge in a prosecution notice, means —
(a) the first court date for the notice;

(b) if the charge has been adjourned to a new court date, the
new court date; or

(c) any other date set by a court as a date when it will deal
with the charge;

first court date —

(a) for an indictable charge in a prosecution notice,
means —

(i) the date stated in the summons first served on the
accused in relation to the notice as the date when
the accused is required to appear before the
court; or
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(i1) the date when the accused first appears in the
court in relation to the charge in accordance with
a bail undertaking by the accused or by reason of
being in custody;
(b) for a charge of a simple offence in a prosecution notice,
means —

(1) the date stated in the court hearing notice first
served on the accused in relation to the
prosecution notice as the date when the charge
will be dealt with by the court; or

(i1) the date when the accused first appears in the
court in relation to the charge in accordance with
a bail undertaking by the accused or by reason of
being in custody;

prescribed means prescribed by the regulations made under
this Act;

prescribed public authority means a public authority that is
prescribed for the purposes of this Part;

written plea, to a charge by an accused, means a plea of guilty
or not guilty to the charge made in writing and —

(a) ifthe accused is an individual, signed by the accused or
on the accused’s behalf by a legal practitioner;

(b) if'the accused is a corporation, made in accordance with
section 154(1).

[Section 18 amended by No. 21 of 2008 s. 657(3).]
19. Application of this Part

This Part applies to and in relation to prosecutions in courts of
summary jurisdiction.
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Division 2 — Commencing and discontinuing a prosecution

20. Who can commence a prosecution

(1) In this section, unless the contrary intention appears —
authorised person in relation to an offence, means —

(a) if under another written law a person or class of person
is authorised to commence a prosecution for the offence,
that person or a person of that class; or

(b) in any other case, a person —

(i) who is a public authority or an employee of a
public authority; or

(i1))  who is authorised in writing by a public authority
to commence a prosecution for the offence.

(2) If another written law limits who may commence a prosecution
for an offence, a prosecution for the offence may only be
commenced in accordance with that law.

(3) Subject to subsection (2), a prosecution for an offence may be
commenced by, and only by —

(a) one of the following acting in the course of his or her
duties —

(1) an authorised person in relation to the offence;
(i) aperson referred to in section 80(2)(a) to (e);
(ii1))  apolice officer;
or

(b) aperson who, acting in accordance with the terms of an
appointment made under section 182, may prosecute the
offence.

(4) This section does not affect the operation of an enactment that
requires a person’s consent, approval or authority to be given
for the commencement of a prosecution for an offence.
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)

(6)

21.
(1)

2)

)

22.
(1)

A person acting in his or her private capacity cannot commence
a prosecution, unless another written law expressly provides
otherwise.

This section does not limit the functions of the DPP under the
Director of Public Prosecutions Act 1991.

[Section 20 amended by No. 2 of 2008 5. 15.]

When a prosecution can be commenced

A prosecution of a person for an indictable offence may be
commenced at any time, unless another written law provides
otherwise.

A prosecution of a person for a simple offence must be
commenced within 12 months after the date on which the
offence was allegedly committed, unless another written law
provides otherwise or the person consents to it being
commenced at a later time.

A prosecution is commenced —

(a) on the day on which a prosecution notice is signed under
section 23 by the prosecutor and either a JP or a
prescribed court officer; or

(b) in the case of a prosecution notice signed under
section 23 by an authorised investigator alone — on the
day on which the notice is lodged with the court in
which the prosecution is being commenced,

whether or not the notice has been served on the accused.

Where a prosecution may be commenced

The court in which a prosecution of a person for an indictable
offence is commenced must be a court that has jurisdiction over
the person, notwithstanding that the court does not or may not
have jurisdiction to determine a charge of the offence.
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2)

)

(4)

()

(6)

23.
(1)

2)

€)

The court in which a prosecution of a person for a simple
offence is commenced must be a court that has —

(a) jurisdiction over the person; and
(b) jurisdiction to determine a charge of the offence.
A prosecution may be commenced in any registry of a court

referred to in subsection (1) or (2) unless the court’s rules of
court provide otherwise.

If a prosecution is commenced in a court that does not have
jurisdiction as required by subsection (1) or (2), the court may
send the prosecution to a court that does have such jurisdiction.

A prosecution that is sent to another court under subsection (4)
is to be taken to have been commenced in the other court on the
day on which it was commenced in the first court.

This section does not affect the operation of Part 4 Division 2.

Prosecution notice, formal requirements of

Schedule 1 has effect in relation to prosecution notices and
charges in them.
A prosecution notice must —
(a) be in writing in a prescribed form;
(b) comply with Schedule 1 Division 2;
(c) contain any information prescribed; and
(d) be signed in accordance with subsection (3) and, if
necessary, subsection (4).
A prosecution notice must —

(a) if the prosecution is being commenced by an authorised
investigator, either —

(1) be signed by the investigator alone; or

(i) be signed by the investigator in the presence of
either a JP or a prescribed court officer;
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(b) in any other case — be signed by the person who is
commencing the prosecution in the presence of either a
JP or a prescribed court officer.

(4) Ifa prosecution notice is signed in the presence of a JP or a
prescribed court officer, the JP or officer must also sign the
notice.

(5) The contents of a prosecution notice need not be verified on
oath or affirmation before a JP or a prescribed court officer
unless —

[(a) deleted]

(b) they are required to be so verified for the purposes of
another written law.

[Section 23 amended by No. 5 of 2008 5. 41.]

24. Prosecution notice, lodgment of

(1) A prosecution notice must be lodged with the court in which the
prosecution is being commenced —

(a) ifthe accused is in custody or is on bail, as soon as
practicable after it is signed by the prosecutor;

(b) if an arrest warrant has been issued for the accused in
relation to the notice, as soon as practicable after the
accused is arrested under the warrant;

(¢) in any other case —

(1) assoon as practicable after the accused is served
with a summons or court hearing notice in
relation to the prosecution notice; and

(1)) in any event, at least 3 working days before the
court date stated in the summons or court hearing
notice,

together with a copy of the summons or court hearing
notice.

(2) A prosecution notice must be lodged in a manner prescribed by
rules of court.
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)

(4)

)

25.
(1)

2)

€)

A prescribed court officer may refuse to accept the lodgment of
a prosecution notice if the prosecutor is not a person who can
commence the prosecution or if the notice does not comply with
section 23.

Section 184 applies to and in relation to a decision made under
subsection (3).

If under section 184 the court sets aside the officer’s decision,
the prosecution notice is to be taken to have been lodged on the
day on which the officer refused to accept its lodgment.

Discontinuing a prosecution

If no evidence has been adduced in relation to a charge, the
prosecutor may inform the court that the prosecutor is
discontinuing the prosecution of the charge.

On being so informed, the court may consent or, if satisfied that
the discontinuance would be an abuse of process, refuse to
consent to the discontinuance of the prosecution concerned.

If a prosecution of a charge is discontinued, the court must
dismiss the charge for want of prosecution.

Division 3 — Notifying the accused of a prosecution

26.
(1)

2)

Accused’s general entitlement to prosecution notice

If an accused or an accused’s legal practitioner asks a court for a
copy of a prosecution notice containing a charge against the
accused that has been lodged with the court and that has not
been determined or dismissed, the court must provide one free
of charge, unless the request is unreasonable.

Failure to comply with subsection (1) does not invalidate the
prosecution notice or the commencement of the prosecution but
may be grounds for adjourning the prosecution.

[Section 26 amended by No. 21 of 2008 5. 657(4).]
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27. Accused in custody, entitlement to prosecution notice

(1) This section applies if at the time of being charged with an
offence an accused is under arrest or otherwise in custody,
whether or not he or she is subsequently granted or released on
bail for the charge.

(2) The prosecutor must ensure that the accused is given a copy of
the prosecution notice as soon as practicable after it is signed in
accordance with section 23.

(3) Failure to comply with subsection (2) does not invalidate the
prosecution notice or the commencement of the prosecution but
may be grounds for adjourning the prosecution.

28. Accused not in custody, procedural options

(1) This section applies if, at the time of being charged with an
offence, an accused is not under arrest or otherwise in custody.

(2) This section does not apply if an accused is a corporation.
(3) If the prosecution notice alleges one or more indictable
offences, the prosecutor —

(a) if he or she is an authorised investigator, must either
personally issue a summons to the accused or apply —

(i) toalJP ora prescribed court officer for the issue
of a summons to the accused; or

(1) to a magistrate of the court that will deal with the
notice for an arrest warrant for the accused;
(b) if he or she is not an authorised investigator, must
apply —
(i) toalJP ora prescribed court officer for the issue
of'a summons to the accused; or

(1)) to a magistrate of the court that will deal with the
notice for an arrest warrant for the accused.
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(4) If'the prosecution notice alleges one or more simple offences,
the prosecutor —

(a) ifhe or she is an authorised investigator, must either
personally issue a court hearing notice to the accused or
apply —

(i) toalJP ora prescribed court officer for the issue
of a court hearing notice to the accused; or

(i) to a magistrate of the court that will deal with the
notice for an arrest warrant for the accused;

(b) if the prosecutor is not an authorised investigator, must
apply —
(i) toalJP ora prescribed court officer for the issue
of a court hearing notice to the accused; or

(i) to a magistrate of the court that will deal with the
notice for an arrest warrant for the accused.

(5) The JP or prescribed court officer or magistrate who issues a
summons or court hearing notice or warrant under this section in
relation to a prosecution notice need not have been present when
the prosecution notice was signed.

29. Corporation, procedural options
(1) This section applies if an accused is a corporation.

(2) Irrespective of what offence or offences the prosecution notice
alleges, the prosecutor —

(a) if he or she is an authorised investigator, must either
personally issue a court hearing notice to the accused or
apply to a JP or a prescribed court officer for a court
hearing notice to be issued to the accused; or

(b) ifhe or she is not an authorised investigator, must apply
to a JP or a prescribed court officer for a court hearing
notice to be issued to the accused.

(3) The JP or prescribed court officer who issues a court hearing
notice under this section in relation to a prosecution notice need
not have been present when the prosecution notice was signed.
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30.
(D)

2)

)

4)

Summons, court hearing notice or warrant, issue of

An authorised investigator must not, under section 28 or 29,
personally issue —

(a) asummons unless it complies with section 32(1); or

(b) acourt hearing notice unless it complies with
section 33(1),

and unless the date stated in the summons or notice as the date
when the court will deal with the prosecution notice is a date
nominated by a prescribed court officer.

A JP or a prescribed court officer to whom an application is
made under section 28 or 29 must not issue —

(a) asummons unless it complies with section 32(1); or

(b) acourt hearing notice unless it complies with
section 33(1).

Failure to comply with subsection (1) or (2) does not invalidate
the summons or court hearing notice but may be grounds for
adjourning the prosecution.

A magistrate to whom an application is made under section 28
for an arrest warrant for an accused for a charge of an indictable
offence must not issue the warrant unless satisfied —

(a) that the prosecution notice containing the charge
complies with section 23; and

(b) that there are reasonable grounds to suspect the accused
committed the offence; and

(c) that—

(1) there are reasonable grounds to suspect that, if a
summons were issued in relation to the
prosecution notice, the accused would avoid
service of the summons or would not obey the
summons; or

(i)  the issue of the warrant is justified under
subsection (5).
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(4a) A magistrate to whom an application is made under section 28
for an arrest warrant for an accused for a charge of a simple
offence must not issue the warrant unless satisfied —

(a) that the prosecution notice containing the charge
complies with section 23; and

(b) that there are reasonable grounds to suspect the accused
committed the offence; and

(¢) that—
(i) there are reasonable grounds to suspect that if a
court hearing notice were issued in relation to the

prosecution notice, the accused would avoid
service of the court hearing notice; or

(i1) the presence of the accused when the prosecution
notice is dealt with is likely to be necessary for
any reason or for sentencing purposes; or

(iii)  the issue of the warrant is justified under
subsection (5).
(5) The issue of an arrest warrant for an accused is justified if —

(a) there are reasonable grounds to suspect that if the
accused were not arrested, the accused —

(i) would commit an offence;

(i1)) would continue or repeat an offence charged in
the prosecution notice;

(ii1))  would endanger another person’s safety or
property; or

(iv)  would interfere with witnesses or otherwise
obstruct the course of justice, whether in relation
to the accused or any other person;

(b) the accused’s whereabouts are not known to the
prosecutor;

(c) the accused is the subject of another warrant for his or
her arrest, whether under this Act or otherwise; or
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(d) for any other reason the magistrate is satisfied the issue
of the warrant is justified.

(6) An arrest warrant for an accused may be issued even if —

(a) asummons or court hearing notice has been issued, or
served on the accused; or

(b) the prosecution notice alleges an offence the statutory
penalty for which is not or does not include
imprisonment.

(7)  Section 184 applies to and in relation to a prescribed court
officer’s decision made under subsection (3) to refuse to issue a
summons or court hearing notice.

(8) If under section 184 the court sets aside the officer’s decision, it
may issue a summons or court hearing notice to the accused.

[Section 30 amended by No. 59 of 2006 s. 42.]

31. Warrant for accused’s arrest, contents etc.

(1) An arrest warrant for an accused must —
(a) bein a prescribed form;

(b) ifissued in the first instance, must form part of or be
attached securely to a copy of the prosecution notice to
which it relates;

(c) ifissued after the accused has been served with the
prosecution notice, must identify the prosecution notice
or the charge or charges in it or be attached securely to a
copy of'it;

(d) require the person who arrests the accused to bring the
accused before the court as soon as is reasonably
practicable after doing so;

(e) contain any information prescribed; and
(f) be signed by the magistrate who issues it.

(2) As soon as practicable after a person arrests an accused under an
arrest warrant the person must give the person a copy of the
prosecution notice to which the warrant relates.
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32. Summons to accused, contents and service of

(1) A summons must —

(a)
(b)

(c)

(d)

(e
(H
(2

be in a prescribed form;

if issued in the first instance, must form part of or be
attached securely to a copy of the prosecution notice to
which it relates;

if issued after the accused has been served with the
prosecution notice, must identify the prosecution notice
or the charge or charges in it or be attached securely to a
copy of'it;

state when and where the court will deal with the
prosecution notice;

require the accused to appear at that time and place;
contain any information prescribed; and
be signed —

(1) ifitis being issued by an authorised investigator,
by the investigator; or

(i) ifitis being issued by a JP or a prescribed court
officer, by the JP or officer.

(2) A summons issued to an accused must be served on the accused
in accordance with Schedule 2 clause 2.

33. Court hearing notice, contents and service of

(1) A court hearing notice must —

(a)
(b)

(c)

be in a prescribed form;

if issued in the first instance, must form part of or be
attached securely to a copy of the prosecution notice to
which it relates;

if issued after the accused has been served with the
prosecution notice, must identify the prosecution notice
or the charge or charges in it or be attached securely to a
copy of'it;
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(d) state where and when the prosecution notice will be
dealt with by the court;

(e) contain the information required by subsection (2);
(f) contain any information prescribed; and
(g) Dbesigned —

(1) ifitis being issued by an authorised investigator,
by the investigator; or

(i) ifit is being issued by a JP or a prescribed court
officer, by the JP or officer.

(2) A court hearing notice must inform the accused —

(a) that the accused need not appear at the time when the
prosecution notice to which it relates will be dealt with
by the court;

(b) that the accused may give the court written notice that
the accused —

(1) pleads guilty to one or more of the charges in the
prosecution notice;

(i) pleads not guilty to one or more of the charges in
the prosecution notice;

(c) that if the accused pleads guilty in writing to a charge
the accused may also, in writing —

(1) explain why the accused committed the offence;

(i1)) provide information to the court that it may use
when imposing a sentence for the offence;

(d) that if the accused, in writing, pleads guilty or not guilty
to a charge and does not appear, the charge may be dealt
with in the accused’s absence; and

(e) that if the accused does not enter a written plea to a
charge in the prosecution notice and does not appear, the
charge may be dealt with in the accused’s absence.

(3) A court hearing notice issued to an accused must be served on
the accused in accordance with Schedule 2 clause 2, 3 or 4.
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34.
(D)

)

35.
(1)

Summons etc., amendment of date if not served

If—

(a) asummons issued by a JP or a prescribed court officer is
not served in accordance with section 32(2); or

(b) acourt hearing notice issued by a JP or a prescribed
court officer is not served in accordance with
section 33(3),

before the court date stated in the summons or court hearing
notice, a prescribed court officer may amend the summons or
notice by substituting a later date.

An amendment made under subsection (1) must be initialled by
the prescribed court officer.

Initial disclosure by prosecutor

In this section, unless the contrary intention appears —

confessional material of an accused charged with an offence,
means —

(a) any written statement signed by the accused;

(b) any written record of interview with the accused (signed
or unsigned by the accused);

(c) any interview (as that term is defined in the Criminal
Investigation Act 2006 section 115) that has been
electronically recorded,

that is relevant to the charge and that is in the possession of the
organisation that investigated the offence;

police prosecutor means a prosecutor who is a member of the
Police Force or who is employed in the department principally
assisting in the administration of the Police Act 1892,

prescribed simple offence means a simple offence that is
prescribed to be a prescribed simple offence for the purposes of
this section;
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serve an accused, means to serve the accused in accordance with
Schedule 2 clause 2, 3 or 4.

(2) The operation of this section is subject to any order made under
section 138.

(3) This section does not affect the operation of the Criminal
Investigation Act 2006 section 117.

(4) When or as soon as practicable after a prosecution notice that
contains one or more indictable charges is served on an accused,
the prosecutor must serve the accused with the following —

(a) a written statement of the material facts of each such
charge;

(b) an approved notice of the existence or non-existence, as
the case may be, of any confessional material of the
accused that is relevant to each such charge;

(c) an approved notice that the accused does or does not
have a criminal record, as the case may be;

(d) any document that is prescribed.

(5) When or as soon as practicable after a prosecution notice that
contains one or more charges of prescribed simple offences is
served on an accused, the prosecutor must serve the accused
with the following —

(a) a written statement of the material facts of each such
charge;

(b) an approved notice of the existence or non-existence, as
the case may be, of any confessional material of the
accused that is relevant to each such charge;

(c) if the prosecutor is a police prosecutor, an approved
notice that the accused does or does not have a criminal
record, as the case may be;

(d) if'the prosecutor is not a police prosecutor and intends to
tender any of the accused’s criminal record to the court,
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an approved notice of the criminal record and of the
prosecutor’s intention;

(e) any document that is prescribed.

(6) When or as soon as practicable after a prosecution notice that
contains one or more charges of simple offences that are not
prescribed simple offences is served on an accused, the
prosecutor must serve the accused with the following —

(a) if the prosecutor is a police prosecutor, an approved
notice that the accused does or does not have a criminal
record, as the case may be;

(b) if the prosecutor is not a police prosecutor and intends to
tender any of the accused’s criminal record to the court,
an approved notice of the criminal record and of the
prosecutor’s intention;

(¢) any document that is prescribed.

(7) An approved notice advising an accused of the existence of any
confessional material of the accused must also advise the
accused of the effect of subsection (11).

(8) An approved notice advising an accused that the accused does
have a criminal record must also advise the accused of the
effects of subsections (11) and (12) and section 168.

(9) The material referred to in this section must be served before or
at the time of the accused’s first appearance in the court in
relation to the prosecution notice unless it is impracticable to
do so.

(10)  If material is not served in accordance with subsection (9) in
respect of a charge, the court may —

(a) adjourn the charge to a new court date that allows a
reasonable time for the prosecutor to serve the material;

(b) order the prosecutor to serve the material before that
new court date; and
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(c) if the prosecutor does not obey the order, adjourn the
charge again or dismiss it for want of prosecution.

(11)  As soon as practicable after an accused is served with notice —

(a) ofthe existence of confessional material of the accused
that is relevant to a charge; or

(b) that the accused has a criminal record,

the prosecutor must make available a copy of the material or the
record or both (as the case may be) to the accused or the
accused’s legal practitioner.

(12) If before or at an accused’s first appearance in court in relation
to a prosecution notice the accused requests the prosecutor to
give the accused a copy of the accused’s criminal record, the
prosecutor must, if practicable, obey the request before or at the
appearance.

(13) If the prosecutor serves the accused with a written statement of
the material facts of a charge, the prosecutor may serve the
accused with another version of the statement —

(a) ifthe charge —

(1) 1isan either way charge that is to be dealt with
summarily; or

(i) is of a simple offence,

at any time before the accused is asked to plead to the
charge by a court of summary jurisdiction or, with the
court’s leave, at any time after a plea of not guilty by the
accused; or

(b) in any other case — at any time before the accused is
asked to plead to the charge by the court to which the
accused is committed for sentence or trial, irrespective
of whether the accused has pleaded before a court of

summary jurisdiction.
[Section 35 amended by No. 59 of 2006 s. 43, No. 21 of 2008
5. 657(5).]
As at 02 May 2011 Version 01-d0-01 page 33

Extract from www.slp.wa.gov.au, see that website for further information



Criminal Procedure Act 2004

Part 3 Prosecutions in courts of summary jurisdiction
Division 4 Procedure on charge of indictable offence
s. 36

Division 4 — Procedure on charge of indictable offence

36. Terms used

In this Division, unless the contrary intention appears —
bail documents, for an accused, means —

(a) any bail undertaking by the accused; and

(b) any surety undertaking in respect of the accused;

disclosure/committal hearing means a hearing under
section 44;

relevant authorised officer has the meaning given by
section 80;

witness documents, in relation to a charge, means —

(a) any witness undertaking entered into under Schedule 4
by a person who is or may be a witness in relation to the
charge; and

(b) any surety undertaking entered into under Schedule 4 by
a person as a surety for such a witness.

37. Application of this Division

This Division applies if an accused is charged in a court of
summary jurisdiction with an indictable offence.

38. No appearance by a party

(1) Ifona court date for an indictable charge the prosecutor does
not appear, the court may —

(a) adjourn the charge and notify the prosecutor of the new
court date; or

(b) dismiss the charge for want of prosecution.

(2) Ifona court date for an indictable charge the accused does not
appear the court must either —

(a) adjourn the charge and either —

(1) 1issue a summons to the accused that states the
new court date; or
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(1)) make an order under the Bail Act 1952
section 31(2)(b) substituting the new court date,

as the case requires; or
(b) 1issue an arrest warrant for the accused.

(3) If an arrest warrant is issued under subsection (2)(b) the charge
is to be taken to have been adjourned until the date when the
accused next appears or is brought before the court in relation to
the charge.

39. Initial procedure

When or as soon as practicable after an accused’s first
appearance in a court on an indictable charge, the court, before
requiring the accused to plead to the charge, must —

(a) be satisfied the accused has a copy of the prosecution
notice containing the charge and has had time to
consider the notice and seek legal advice about it;

(b) be satisfied the accused understands the charge and the
purpose of the proceedings;

(c) cause the accused to be given an approved notice
explaining the procedures in this Part;

(d) if the prosecutor has already served the accused with the
material referred to in section 35(4) —

(i) if'the charge is an either way charge — proceed
in accordance with section 40; or

(i1) if the charge is not an either way charge —
proceed in accordance with section 41;

and

(e) if the prosecutor has not served the accused with the
material referred to in section 35(4) —

(i) proceed in accordance with section 35(10); and

(i) if the material is subsequently served, proceed in
accordance with paragraph (d).
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40.
(1)
2)

€)

(4)

41.
(1)

)

)

(4)

Either way charges
This section applies if the charge is an either way charge.

If The Criminal Code section 5 applies to the charge, the court
must give the prosecutor and the accused an opportunity to
apply under that section for the charge to be tried on indictment.

If the court decides that the charge is to be tried on indictment,
the court must proceed in accordance with section 41.

If the charge is to be tried summarily, the court must deal with
the charge summarily under Division 6 and may do so —

(a) with the consent of the prosecutor and the accused,
immediately; or

(b) otherwise, on a later date.

Charges that are to be tried on indictment

This section applies if —
(a) the charge must be tried on indictment; or

(b) under The Criminal Code section 5 or any other written
law, the court has decided that the charge, being an
either way charge, is to be tried on indictment.

The court must —

(a) tell the accused that he or she is not required to plead to
the charge; and

(b) give the accused the opportunity to plead to the charge.

If the accused pleads guilty to the charge, the court, without
convicting the accused, must commit the accused for sentence to
a superior court with jurisdiction to deal with the charge, and
comply with section 47(1).

If the accused enters any plea other than a plea of guilty or does
not plead to the charge, the court must adjourn the charge to a
disclosure/committal hearing on a new court date that allows a
reasonable time for the prosecutor to comply with section 42.
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42. Full disclosure by prosecutor

(1) In this section, unless the contrary intention appears —

confessional material of an accused charged with an offence,
means —

(a) acopy of any material referred to in the definition of
“confessional material” in section 35;

(b) acopy of any electronic recording, other than a
recording that is part of the material referred to in
paragraph (a), of a conversation between the accused
and a person in authority that is relevant to the charge
and that is in the possession of the organisation that
investigated the offence; and

(c) ifthe accused said anything that is relevant to the charge
to a person employed in the organisation that
investigated the offence and that was not so recorded, a
written version of the substance of what was said;

evidentiary material relevant to a charge, means —
(a) acopyof—

(i) every statement that has been made in
accordance with Schedule 3 clause 4 by;

(i) every recording that has been made in
accordance with Schedule 3 clause 6 of evidence
given by;

(iii))  every recording that has been made under the
Evidence Act 1906 of;, and

(iv) every other recorded statement, whether oral or
written, by,

any person who may be able to give evidence that is
relevant to the charge, irrespective of whether or not it
assists the prosecutor’s case or the accused’s defence;

(b) if there is no statement or recording referred to in
paragraph (a) of a person who the prosecutor intends to
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)

(c)
(d)

(e)

call as a witness, a written summary of the evidence to
be given by the person;

a copy of any document or object to which a statement
or recording referred to in paragraph (a) refers;

a copy of every other document or object that the
prosecutor intends to tender in evidence at trial; and

a copy of every other document or object that may assist
the accused’s defence,

that is in the possession of the organisation or person who
investigated the offence;

serve an accused, means to serve the accused in accordance with
Schedule 2 clause 2, 3 or 4.

A requirement under this section to serve evidentiary material
includes a requirement —

(a)

(b)

(c)

if it is not practicable to copy a document or object
referred to in paragraph (c), (d) or (e) of the definition of
“evidentiary material” in subsection (1) — to serve a
notice that describes it and states where and when it can
be inspected;

if a copy of a statement or recording of a person is
served — to also serve a copy of any statement or
recording of the person that contains material that is
inconsistent with that statement or recording;

to serve notice of the name and, if known, the address of
any person from whom no statement or recording of the
kind referred to in paragraph (a) of the definition of
“evidentiary material” has been obtained but who the
prosecutor thinks may be able to give evidence that may
assist the accused’s defence and a description of the
evidence concerned.

The operation of this section is subject to section 137A and any
order made under section 138, whether in relation to a
requirement of this section or a requirement of section 35.
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(4)

()

(6)

43.
(1)

This section does not affect the operation of the Criminal
Investigation Act 2006 section 117.

As soon as practicable after a charge is adjourned under
section 41(4), the prosecutor must serve the accused with the
following —

(a) any confessional material of the accused that is relevant
to the charge and that the accused has not already
received from the prosecutor;

(b) any evidentiary material that is relevant to the charge;
(c) any other document that is prescribed.

If, after complying with subsection (5) and before the charge is
finally dealt with, the prosecutor receives or obtains —

(a) confessional material or additional confessional material
that is relevant to the charge;

(b) additional evidentiary material that is relevant to the
charge;

(c) any statement or recording described in
subsection (2)(b); or

(d) the name or address of a person described in
subsection (2)(c¢),

the prosecutor must serve it or a copy of it on the accused as
soon as practicable.

[Section 42 amended by No. 59 of 2006 s. 44, No. 5 of 2008
s. 42.]

Administrative committals

If, under section 41(4), a court adjourns a charge, then when or
at any time after the prosecutor complies with section 42 and
before the new court date set under section 41(4) for the
disclosure/committal hearing, the prosecutor may request the
accused to consent to the court committing the accused for
sentence or trial to a superior court with jurisdiction to deal with
the charge without a disclosure/committal hearing.
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2)

€)

(4)

()

(6)

(7

(8)

The request must —
(a) be in writing in an approved form;

(b) if the charge is one of 2 or more charges in one
prosecution notice, relate to all of the charges in the
prosecution notice;

(¢c) ifthe accused is one of 2 or more accused named in one
prosecution notice, relate to all of the accused; and

(d) be served on the accused in accordance with Schedule 2
clause 2, 3 or 4.

An accused who receives such a request may consent to it by —
(a) completing the approved form; and

(b) lodging the form with the court at least 5 working days
before the date set for the disclosure/committal hearing.

An accused who is completing the approved form may state in it
the accused’s plea to the charge.

On receiving an approved form containing the accused’s
consent, the court may, in the absence of the prosecutor and the
accused, commit the accused for trial or, if the accused has
pleaded guilty in the form, for sentence (without convicting the
accused) to a superior court with jurisdiction to deal with the
charge.

If an accused is charged with 2 or more offences in one
prosecution notice, the court may only commit the accused
under subsection (5) if the accused’s consent relates to each
charge in the notice.

If 2 or more accused are charged in one prosecution notice, the
court may only commit an accused under subsection (5) if the
court has received consents from each of the accused.

If under subsection (5) a court commits an accused, the court
must —

(a) comply with section 44(2);
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(b) notify the parties in writing of the committal; and
(¢) cancel the disclosure/committal hearing.

(9) A party who is notified under subsection (8) is not required to
appear at the disclosure/committal hearing.

44. Disclosure/committal hearing, procedure on
(1) Ata disclosure/committal hearing in relation to a charge, the
court must —

(a) if satisfied that the prosecutor has complied with
section 42 —

(1) require the accused to plead to the charge;

(1)) commit the accused for sentence or trial, as the
plea requires, to a superior court with jurisdiction
to deal with the charge; and

(ii1)) comply with subsection (2);
(b) if not so satisfied —

(1) adjourn the charge to another disclosure/
committal hearing on a new court date that
allows a reasonable time for the prosecutor to
comply with section 42;

(i1)) order the prosecutor to comply with section 42
before that new court date; and

(i)  if the prosecutor does not obey the order, adjourn
the charge again or dismiss it for want of
prosecution.

(2) As soon as practicable after committing the accused for
sentence or trial to a superior court under subsection (1), the
court of summary jurisdiction must —

(a) give the superior court a copy of —

(1) the prosecution notice containing the charge and
the information recorded under section 47(1);

(i) any remand warrant for the accused;
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(iii)) any witness documents for the charge;
(iv) any order made under section 138; and
(v) any other document prescribed;

(b) if necessary, comply with the Bail Act 1982 section 27,
and

(c) give the relevant authorised officer a copy of —

(1) all documents that it has sent to the superior
court under paragraph (a); and

(i1)) any bail documents for the accused.

45. Committal, prosecutor’s duties after

(1) In this section, unless the contrary intention appears —
confessional material has the meaning given by section 42;
evidentiary material has the meaning given by section 42.

(2)  Within the prescribed period after an accused is committed for

sentence under section 41(3) on a charge, the prosecutor must
give the relevant authorised officer —

(a) acopy of the written statement of material facts last
served on the accused under section 35;

(b) any confessional material of the accused that is relevant
to the charge;

(c) acopy of the accused’s criminal record; and
(d) acertificate under subsection (5).
(3) Within the prescribed period after an accused is committed for

sentence or trial under section 43(5) or 44(1)(a)(ii) on a charge,
the prosecutor must give the relevant authorised officer —

(a) acopy of the written statement of material facts last
served on the accused under section 35;

(b) any confessional material of the accused that is relevant
to the charge;
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(c) any evidentiary material that is relevant to the charge,
including any thing referred to in section 42(2);

(d) anything that has been served on the accused under
section 42(6);

(e) acopy of the accused’s criminal record; and

(f) a certificate under subsection (5).

(4) If at any time after a prosecutor complies with subsection (3) the
prosecutor, under section 42(6), serves anything on the accused,
the prosecutor must give the thing or a copy of it to the relevant
authorised officer as soon as practicable.

(5) The certificate required by subsection (2) or (3) must —

(a) be signed by a person who was involved in, and has
knowledge of, the investigation of the charge;

(b) certify that —

(1) section 35 and, if the case requires, section 42
have been complied with; and

(i1) the relevant authorised officer is being given a
copy of all confessional material and evidentiary
material that is relevant to the charge and that has
been served on or made available to the accused
under this Part;

(c) state the person’s grounds for so certifying and any
inquiries made by the person before so certifying, where
inquiry has been necessary; and

(d) contain any information prescribed.
(6) A person who knowingly or without reasonable diligence signs

a certificate under this section that is false in a material
particular commits an offence.

Penalty: $5 000.
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46. Committal for sentence after conviction, procedure on

If a court of summary jurisdiction deals with an either way
charge summarily, convicts the accused (whether after a plea of
guilty or otherwise) and commits the accused for sentence to a
superior court with jurisdiction to deal with the charge, the court
of summary jurisdiction must —

(a) give the superior court —

(1) acopy of the prosecution notice containing the
charge and the information recorded under
section 47(1);

(1)) asummary of the court’s findings of fact and
reasons for committing the accused for sentence;

(ii1)) any document that the court thinks is relevant to
sentencing the accused for the offence;

(iv) acopy of any remand warrant for the accused;
and

(v) any other document prescribed;
(b) if necessary, comply with the Bail Act 1982 section 27,
(c) give the relevant authorised officer a copy of —

(1) all documents that it has sent to the superior
court under paragraph (a);

(i1) any bail documents for the accused; and
(iii))  any other document prescribed;
and
(d) give the accused a copy of —

(1) any document sent to the superior court under
paragraph (a)(i), (ii) or (iii);

(i) any other document sent under paragraph (a)
or (c) that the court thinks fit; and

(iii)) any other document prescribed.
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47.

48.

49.

50.

(1)

2)

(1)

2)

)

Committal for sentence or trial, matters to be recorded

If a court of summary jurisdiction commits an accused to a
superior court for sentence or trial on an indictable charge,
whether or not it has convicted the accused of the charge, the
court must record on the prosecution notice —

(a) the accused’s plea before the court;
(b) if the court convicted the accused, the fact that it did so;

(c) whether the court has ordered a pre-sentence report in
respect of the accused; and

(d) the date of the committal.

A copy of a prosecution notice containing the matters recorded
under subsection (1) sent to a superior court is, in the absence of
evidence to the contrary, evidence of its contents and of any
matter recorded on it in under subsection (1).

Division S — Procedure on charge of simple offence

Application of this Division

This Division applies if an accused is charged in a court of
summary jurisdiction with a simple offence.

Weritten plea, court to advise prosecutor

If a court receives a written plea from an accused to a charge,
the court must advise the prosecutor of it as soon as practicable.

Weritten plea of not guilty

This section applies if on the first court date for a charge the
prosecutor appears and the court has received a written plea of
not guilty to the charge by the accused.

If on the first court date the accused appears, the court must
proceed in accordance with Division 6.

If on the first court date the accused does not appear, the court
must adjourn the charge to a new court date.
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(4)

)

S1.
(1)

2)

€)

(4)

)

If on the new court date the accused appears, the court must
proceed in accordance with section 54 or Division 6, as the case
requires.

If on the new court date the accused does not appear, the court
must proceed in accordance with section 53 or 55, as the case
requires.

Weritten plea of guilty

This section applies if on a court date for a charge the
prosecutor appears and the court has received a written plea of
guilty to the charge by the accused.

If the written plea of guilty purports to be signed by the accused
or on the accused’s behalf by a legal practitioner or, if the
accused is a corporation, by a representative appointed under
section 152, it is admissible in evidence without proof that it
was so signed, in the absence of evidence to the contrary.

On or as soon as practicable after the court date the court must
hear and determine the charge as if the accused had pleaded
guilty to the charge in person before the court.

The hearing under subsection (3) may be conducted in the
absence of the accused or, if the accused appears voluntarily or
pursuant to a summons or warrant issued under section 139 or a
representative of the accused appears pursuant to a section 155
notice, in the presence of the accused.

Despite subsection (3), if the court, having considered any thing
said by the accused to the court, whether orally or in writing,
considers —

(a) that the accused may have a defence to the charge; or

(b) that the accused’s version of the material facts of the
charge differs materially from those in the prosecution
notice or stated by the prosecutor to the court,

the court must —

(c) strike out the written plea of guilty to the charge;
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(d) adjourn the charge to a new court date; and
(e) issue to the accused both —

(1) acourt hearing notice that states the new court
date; and

(i1)) an approved notice that explains why the charge
has not been dealt with.

(6) An accused who has entered a written plea to a charge may
notify the court before the charge is dealt with under
subsection (3) that the accused wants to withdraw the plea.

(7)  If the court is notified under subsection (6) before the court date
for the charge, the court must advise the prosecutor of it as soon
as practicable.

(8) If the court is notified under subsection (6), then on the court
date for the charge, the court, despite subsection (3), must strike
out the guilty plea and enter a plea of not guilty on the accused’s
behalf and —

(a) if the accused does not appear on that date, may hear and
determine the charge under section 55(4) or Division 6
in the absence of the accused if —

(1) the court is satisfied that the accused has been
served under this Act with the prosecution notice
containing the charge and either a summons, or a
court hearing notice, notifying the accused of
that date; and

(i) the prosecutor appears and consents;
(b) otherwise, must —
(1) adjourn the charge to a new court date; and
(i1) 1issue an approved notice to both the prosecutor

and the accused advising them of that date.

(9) The approved notice must be served on the accused in
accordance with Schedule 2 clause 2, 3 or 4.
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(10)

52.
(1)

2)

53.
(D

2)

)

On the new court date to which a charge is adjourned under
subsection (5)(d) or (8)(b)(i) the court must proceed in
accordance with section 52, 53, 54 or 55 or Division 6, as the
case requires.

[Section 51 amended by No. 21 of 2008 s. 657(6).]

No appearance by any party and no plea received

If on a court date for a charge neither the prosecutor nor the
accused appears and the accused has not pleaded to the charge,
whether orally or by means of a written plea, the court must —

(a) adjourn the charge to a new court date and notify the
prosecutor of that date; and

(b) 1issue a court hearing notice to the accused that states that
date.

If on the new court date neither the prosecutor nor the accused
appears, the court may dismiss the charge for want of
prosecution.

No appearance by any party but plea received

If on a court date for a charge neither the prosecutor nor the
accused appears but the accused has pleaded to the charge,
whether orally or by means of a written plea, the court must —

(a) adjourn the charge to a new court date and notify the
prosecutor of that date; and

(b) 1issue to the accused an approved notice that notifies the
accused of that date and explains why the charge has not
been dealt with.

If on the new court date the prosecutor does not appear, then
whether or not the accused appears, the court may dismiss the
charge for want of prosecution.

The approved notice must be served on the accused in
accordance with Schedule 2 clause 2, 3 or 4.
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54. No appearance by prosecutor

If on a court date for a charge the prosecutor does not appear but
the accused does, then whether or not the court has received a
written plea to the charge by the accused, the court may —

(a) adjourn the charge to a new court date and give the
prosecutor and the accused approved notices that notify
them of that date; or

(b) dismiss the charge for want of prosecution.

5S. No appearance by accused and no plea of guilty

(1) This section applies if on a court date for a charge the
prosecutor appears and the accused does not and the accused has
not pleaded guilty to the charge, whether orally or by means of a
written plea.

(2) If on the court date the court is satisfied that the accused has
been served under this Part with the prosecution notice
containing the charge and a court hearing notice, or an approved
notice, notifying the accused of that date and that the court may
deal with the charge in the accused’s absence if the accused
does not appear on that date, the court may —

(a) adjourn the charge; or

(b) hear and determine the charge in the accused’s absence.

[(3) deleted]

(4) If under subsection (2) or section 51(8)(a) the court decides to
hear and determine the charge in the accused’s absence and the
prosecution notice is signed by a person who in the notice
purports to be a person acting under section 20(3), the court —

(a) must presume, in the absence of evidence to the
contrary —

(1) that the prosecution notice was signed by a
person who was acting under section 20(3); and
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(i1) that the person had the authority to sign the
prosecution notice;

and

(b) may take as proved any allegation in the prosecution
notice containing the charge that was served on the
accused.

(5) If under subsection (4) the court convicts the accused —

(a) the prosecutor must state aloud to the court the material
facts of the charge;

(b) section 129(4) applies; and

(¢) in the absence of evidence to the contrary, the court
must take as proved any facts so stated.

[Section 55 amended by No. 2 of 2008 s. 16.]

56. Conviction of absent accused, sentencing procedure on

(1)  This section applies if under section 51 or 55 a court convicts an
accused of a charge in the accused’s absence.

(2) If the court, though not required by law to disqualify the
accused from holding or obtaining a licence under a written law,
intends to do so, then —

(a) if at the time of the conviction the accused is already so
disqualified, the court may make an order in the
accused’s absence that disqualifies the accused from
holding or obtaining the licence; or

(b) if at the time of the conviction the accused is not already
so disqualified, the court may either —

(i) make an order in the accused’s absence that
disqualifies the accused from holding or
obtaining the licence and that comes into
operation 7 days after the date of the order; or

(i1) under the Sentencing Act 1995 section 14,
compel the accused to appear before the court so
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that such an order can be made in the accused’s
presence.

(3) The court must not, under subsection (2)(b)(ii), issue a warrant
for the accused’s arrest under the Sentencing Act 1995
section 14 unless the court has first issued a summons under that
section to the accused and the court is satisfied that either —

(a) the summons has not been able to be served after
reasonable efforts; or

(b) the accused has not obeyed the summons.

Division 6 — Procedure for dealing summarily with any charge

57. Application of this Division

(1) This Division applies if in a court of summary jurisdiction an
accused is charged with —

(a) an either way charge that is to be tried summarily by the
court; or

(b) asimple offence.

(2) If under Division 5 a court proceeds in accordance with this
Division, the court may nevertheless at any time exercise a
power under Division 5, and in particular under section 55, in
relation to any charge of a simple offence if the occasion to do
SO arises.

58. Appearance by both prosecutor and accused, procedure on
(1) This section applies if on the first court date, or any new court
date set under section 75, for a charge —
(a) both the prosecutor and the accused appear; and
(b) if the charge is of a simple offence, the court has not
received a written plea to the charge by the accused.

(2) If the date is the first court date for the prosecution notice, the
court may only hear and determine the charge if the prosecutor
consents but otherwise it must adjourn the charge.
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(3) Subject to subsection (2), the court must proceed to deal with
the charge in accordance with this Division.
59. Initial procedure, pleading
(1)  This section must be complied with —

(a)

(b)

if an accused is charged with an either way charge that is
to be tried summarily — when or as soon as practicable
after it is decided that the charge will be dealt with
summarily;

if an accused is charged with a simple offence — when
or as soon as practicable after the accused first appears,
unless the court has received a written plea of guilty to

the charge that has not, under section 51(5) or (6), been
struck out.

(2) Before requiring the accused to plead to the charge, the court
must —

(a)

(b)

(c)

be satisfied the accused has a copy of the prosecution
notice containing the charge and has had time to
consider the notice and seek legal advice about it;

be satisfied the accused understands the charge and the
purpose of the proceedings; and

if section 35 requires the prosecutor to serve the accused
with any material and the prosecutor has not done so,
proceed in accordance with section 35(10).

(3) After complying with subsection (2), the court must require the
accused to plead to the charge.
(4) Without limiting the operation of Part 5, Part 5 Division 2
applies when an accused is required to plead to a charge.
(5) This section does not prevent a court from requiring an accused
to plead to a charge at any subsequent time.
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60. Plea of not guilty, procedure on
(1) In this section and sections 61 and 62, unless the contrary
intention appears —
listed simple offence means a simple offence that is prescribed
to be a listed simple offence for the purposes of this section.
(2) This section applies if an accused pleads not guilty to —
(a) an either way charge that is to be dealt with summarily;
or
(b) acharge of a simple offence, whether orally or by means
of a written plea,
and the court does not discharge the accused under
section 128(2) or (3).
(3) Inthe case of an either way charge, the court must adjourn the
charge to a new court date that allows a reasonable time for —
(a) the prosecutor to comply with section 61; and
(b) the accused to comply with section 62.
(4) Inthe case of a charge of a listed simple offence, the court —
(a) may order the accused to comply with section 62; and
(b) in any event must adjourn the charge to a new court date
that allows a reasonable time for —
(1) the prosecutor to comply with section 61; and
(i1) the accused to comply with section 62 if ordered
to do so under paragraph (a).
(5) Inthe case of a charge of any other simple offence, the court —
(a) may order the prosecutor to serve the accused with any
confessional material (as defined in section 42(1)) of the
accused that is relevant to the charge and that the
accused has not already received from the prosecutor;
(b) if it makes an order under paragraph (a), may also order
the prosecutor to comply with section 61; and
As at 02 May 2011 Version 01-d0-01 page 53

Extract from www.slp.wa.gov.au, see that website for further information



Criminal Procedure Act 2004

Part 3

Prosecutions in courts of summary jurisdiction

Division 6 Procedure for dealing summarily with any charge

s. 61

(6)

(7

61.
(D

)

€)

(4)

)

(c) inany event must adjourn the charge to a new court date
that allows a reasonable time for the prosecutor to
comply with any order made under paragraph (a) or (b).

The new court date to which a charge is adjourned under
subsection (3), (4) or (5) may be the date for the trial of the
charge or some date prior to that date, as the court decides.

On the date for the trial of the charge, the court may 