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the prevention, control and abatement of pollution and
environmental harm, for the conservation, preservation, protection,
enhancement and management of the environment and for matters
incidental to or connected with the foregoing.
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Part |

s.1

Preliminary

(1)

Part I — Preliminary

Short title
This Act may be cited as the Environmental Protection Act 1986 .

Commencement

The provisions of this Act shall come into operation on such day
as is, or days as are respectively, fixed by proclamation '.

Terms used

In this Act, unless the contrary intention appears —

analysis means a test or examination of any matter, substance or
process for the purpose of determining its composition or
qualities or its effect (whether physical, chemical or biological)
on any portion of the environment, or examination of emissions
or recordings of noise to determine the level or other
characteristics of noise or its effects on any portion of the
environment;

analyst means an analyst appointed under section 94;

appeals committee means an appeals committee appointed
under section 45(3) or 106;

Appeals Convenor means the Appeals Convenor appointed
under section 107A;

applicant, in relation to an application for a works approval or
licence, means the person applying for the works approval or
licence;

approved policy means a draft policy approved under
section 31(d);

assessed scheme —

(a) means a scheme which has been assessed under
Division 3 of Part IV and in respect of which a statement
has been delivered to the responsible authority under
section 48F(2)(a);
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s. 3

(b) for the purposes of Part IV, includes a scheme —

(1) inrespect of which the responsible authority has
been informed under section 48A(1)(a); or

(i) in respect of which the responsible authority has
not been informed under section 48A(1)(a), (b)
or (c) within 28 days after the referral of that
scheme to the Authority under the relevant
scheme Act; or

(ii1))  which is a local planning scheme, or an
amendment to a local planning scheme, in
respect of which sections 124, 125, 126 or 128 of
the Planning and Development Act 2005 have
been complied with to the extent, if any,
necessary in relation to a region planning
scheme, or an amendment to a region planning
scheme, which amendment or scheme is a
scheme referred to in paragraph (a) or
subparagraph (i) or (ii); or

(iv)  which is a local planning scheme or a region
planning scheme, or an amendment to a local
planning scheme or a region planning scheme,
amended under the Planning and Development
Act 2005 section 122] or 122K to the extent, if
any, necessary in relation to an improvement
scheme, or an amendment to an improvement
scheme, which amendment or scheme is a
scheme referred to in paragraph (a) or
subparagraph (i) or (ii);

(¢) does not include a scheme in respect of which the

responsible authority has been advised under
section 48A(2)(b);

authorised person means a person or member of a class of
persons appointed under section 87(1), and includes the CEO;

Authority means the Environmental Protection Authority
continued in existence by section 7(1);
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s. 3

Authority member means a person for the time being holding
office as a member of the Authority under section 7 and
includes the Chairman and Deputy Chairman;

beneficial use means a use of the environment, or of any portion
thereof, which is —

(a) conducive to public benefit, public amenity, public
safety, public health or aesthetic enjoyment and which
requires protection from the effects of emissions or of
activities referred to in paragraph (a) or (b) of the
definition of environmental harm in section 3A(2); or

(b) identified and declared under section 35(2) to be a
beneficial use to be protected under an approved policy;

bilateral agreement means an agreement referred to in

section 45(2) of the Environment Protection and Biodiversity
Conservation Act 1999 of the Commonwealth to which the State
is a party;

books, without limiting the generality of the definition of hook
in section 3 of the Interpretation Act 1984, includes —

(a) any register or other record of information; and
(b) any accounts or accounting records,

however compiled, recorded or stored, and also includes any
document;

CEO means the chief executive officer of the Department;

Chairman means the Authority member appointed to be
Chairman of the Authority under section 7(4a);

clearing has the meaning given by section 51A;

clearing permit means a clearing permit granted and in force
under Part V Division 2;

closure notice has the meaning given by section 68A;

commiittee of inquiry means a committee of inquiry appointed
under section 29(1);

condition includes a restriction or limitation;
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contaminated has the same meaning as it has in the
Contaminated Sites Act 2003;

contaminated sites auditor means a person accredited as a
contaminated sites auditor under the Contaminated Sites
Act 2003;

decision-making authorify means a public authority empowered
by or under —

(a) a written law; or
(b) any agreement —
(1) to which the State is a party; and
(i1))  which is ratified or approved by an Act,

to make a decision in respect of any proposal and, in Division 2
of Part IV, includes, in relation to a particular proposal, any
Minister prescribed for the purposes of this definition as being
the Minister responsible for that proposal;

Department means the department of the Public Service of the
State through which this Act is administered;

Deputy Chairman means the Authority member appointed to be
Deputy Chairman of the Authority under section 7(4a);

discharge, in relation to waste or other matter, includes deposit
it or allow it to escape, or cause or permit it to be, or fail to
prevent it from being, discharged, deposited or allowed to
escape;

draft policy means a draft of an environmental protection policy
prepared under section 26;
driver, in relation to —

(a) avehicle within the meaning of the Road Traffic
Act 1974, has the meaning given by that Act; or

(b) avehicle other than a vehicle referred to in
paragraph (a), means the pilot or other person steering or
controlling the movements of that vehicle; or

(c) avessel, means the master as defined by the Western
Australian Marine Act 1982,
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ecosystem health condition means a condition of the ecosystem
which is —

(a) relevant to the maintenance of ecological structure,
ecological function or ecological process and which
requires protection from the effects of emissions or of
activities referred to in paragraph (a) or (b) of the definition
of environmental harm in section 3A(2); or

(b) identified and declared under section 35(2) to be an
ecosystem health condition to be protected under an
approved policy;

emission means —
(a) discharge of waste; or
(b) emission of noise, odour or electromagnetic radiation; or
(¢) transmission of electromagnetic radiation;

environment, subject to subsection (2), means living things,
their physical, biological and social surroundings, and
interactions between all of these;

environmental harm has the meaning given by section 3A;

environmental protection notice has the meaning given by
section 65;

environmental value means —
(a) abeneficial use; or
(b) an ecosystem health condition;

equipment means any apparatus, appliance, boiler, chimney,
crane, device, dredge, engine, facility, fireplace, furnace,
generator, incinerator, instrument (including musical
instrument), kiln, machine, mechanism, oven, plant, railway
locomotive, retort, structure, tool, vehicle or vessel or any other
equipment of any kind whatsoever;

final approval, in relation to a scheme which is —
[(a), (aa) deleted]
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(ab) prepared under the Hope Valley-Wattleup Redevelopment
Act 2000, means an approval under section 15 of that Act,
or under section 17 of that Act as read with that section; or

[(ac), (b) deleted]

(c) aregion planning scheme, or an amendment to a region
planning scheme, means an approval under section 53 or
62, as the case requires, of the Planning and
Development Act 20035, or

(d) alocal planning scheme, or an amendment to a local
planning scheme, means an approval under section 87(2)
of the Planning and Development Act 2005; or

(e) a State planning policy to which section 32 of the
Planning and Development Act 2005 applies, or an
amendment to such a policy, means an approval under
section 87(2), as read with section 32, of that Act; or

(f) an improvement scheme, or an amendment to an
improvement scheme, means an approval under the
Planning and Development Act 2005 section 87(2), as
read with section 122B(1) of that Act;

or

(g) prepared under the Metropolitan Redevelopment
Authority Act 2011, means an approval given under
section 47 of that Act, or under section 49 of that Act as
read with that section;

fuel burning equipment means equipment (other than a motor
vehicle) or an open fire in the operation of which fuel or other
combustible material is or is to be used or which is or is to be
used in or in connection with the burning of fuel or other
combustible material;

implementation agreement or decision means an agreement or
decision under section 45 (or under section 45 as applied by

section 46(8)) as to whether or not a proposal to which a report
published under section 44(3) relates may be implemented and,
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s. 3

Preliminary

if that proposal may be implemented, as to what conditions and
procedures, if any, that implementation is subject;

implementation conditions means the conditions and
procedures, if any, agreed or decided in relation to a proposal
under section 45 (or under section 45 as applied by

section 46(8));

improvement scheme has the meaning given in the Planning
and Development Act 2005 section 4(1);

industrial plant means equipment —

(a) which is used for the manufacturing, processing,
handling, transport, storage or disposal of materials in or
in connection with any trade, industry or process; or

(b)  which when operated is capable of an emission; or
(c) which is of a prescribed class;

inspector means a person appointed to be an inspector under
section 88, and includes the CEO;

licence means a licence granted and in force under Part V
Division 3;
licensee means the holder of a licence;

local planning scheme has the meaning given to that term in the
Planning and Development Act 2005 section 4;

material environmental harm has the meaning given by
section 3A;

materials includes raw materials, materials in the process of
manufacture, manufactured materials, by-products and waste;

monitoring programme means all actions taken and equipment
used for the purpose of detecting or measuring quantitatively or
qualitatively the presence, amount or level of any substance,

characteristic, noise, odour, electromagnetic radiation or effect;

motor vehicle has the meaning given by the Road Traffic
Act 1974;

native vegetation means indigenous aquatic or terrestrial
vegetation, and includes dead vegetation unless that dead
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vegetation is of a class declared by regulation to be excluded
from this definition but does not include vegetation in a
plantation;

NEPM means a national environment protection measure within
the meaning of the National Environment Protection Council
(Western Australia) Act 1996;

noise includes vibration of any frequency, whether transmitted
through air or any other physical medium;

occupier, in relation to —

(a) any premises, means a person who is in occupation or
control of those premises, whether or not that person is
the owner of those premises; or

(b) premises different parts of which are occupied by
different persons, means, in relation to any such part, a
person who is in occupation or control of that part,
whether or not that person is the owner of that part;

owner, in relation to —

(a) a vehicle within the meaning of the Road Traffic
Act 1974, has the meaning given by that Act; or

(b) avessel, has the meaning given by the Western
Australian Marine Act 1982,

period of public review, in relation to a scheme which is —

[(a), (aa) deleted]

(ab) prepared under the Hope Valley-Wattleup
Redevelopment Act 2000, means the period referred to in
section 14(1)(a) of that Act, or in section 17 of that Act
as read with that section; or

[(ac), (b)  deleted]

(c) aregion planning scheme, or an amendment to a region
planning scheme, means the period referred to in
section 44(1) or 58(1)(b), as the case requires, of the
Planning and Development Act 2005; or
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(d) alocal planning scheme, or an amendment to a local
planning scheme, means the period of advertisement for
public inspection prescribed for the purposes of
section 84 of the Planning and Development Act 2005;
or

(e) a State planning policy to which section 32 of the
Planning and Development Act 2005 applies, or an
amendment to such a policy, means the period of
advertisement for public inspection prescribed for the
purposes of section 84, as read with section 32, of that
Act; or

(f) an improvement scheme, or an amendment to an
improvement scheme, means the period of
advertisement for public inspection prescribed for the
purposes of the Planning and Development Act 2005
section 84, as read with section 122B(1) of that Act;

or

(g) prepared under the Metropolitan Redevelopment
Authority Act 2011, means the period set and notified
under section 43 of that Act, or under section 49 of that
Act as read with that section;

person includes a public authority;

plantation means one or more groups of trees, shrubs or plants
intentionally sown, planted or propagated with a view to
commercial exploitation;

pollution has the meaning given by section 3A;

practicable means reasonably practicable having regard to,
among other things, local conditions and circumstances
(including costs) and to the current state of technical
knowledge;

practicable means includes provision and maintenance of
equipment and proper use of equipment;

premises means residential, industrial or other premises of any
kind whatsoever and includes land, water and equipment;
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prescribed premises means premises prescribed for the purposes
of Part V;

prevention notice has the meaning given by section 73A(1);

proponent, in relation to a proposal, means the person who or
which is responsible for the proposal, or the public authority on
which the responsibility for the proposal is imposed under
another written law;

proposal means a project, plan, programme, policy, operation,
undertaking or development or change in land use, or
amendment of any of the foregoing, but does not include
scheme;

proposal under an assessed scheme means an application under
the assessed scheme or an Act for the approval of any
development or subdivision of any land within the area to which
the assessed scheme applies;

protection, in relation to the environment, includes
conservation, preservation, enhancement and management
thereof;

public authority means a Minister of the Crown acting in his
official capacity, department of the Government, State agency
or instrumentality, local government or other person, whether
corporate or not, who or which under the authority of a written
law administers or carries on for the benefit of the State, or any
district or other part thereof, a social service or public utility;

public place means a place that is open to the public or is used
by the public, whether or not on payment of money or other
consideration, whether or not that place is ordinarily so open or
used and whether or not the public to whom that place is so
open, or by whom that place is so used, consists only of a
limited class of persons;

region planning scheme has the meaning given to that term in
the Planning and Development Act 2005 section 4;

regulations means the regulations under section 123(1);

repealed Act means the Environmental Protection Act 1971
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reserve means land or waters or both reserved by or under a
written law for a public purpose;

responsible authority, in relation to —
(a) ascheme which is —

[(i), (ii) deleted]

(ii1)) prepared under the Hope Valley-Wattleup
Redevelopment Act 2000, means the Western
Australian Land Authority established by
section 5(1) of the Western Australian Land
Authority Act 1992; or

[(iv), (v) deleted]

(vi) aregion planning scheme, or an amendment to a
region planning scheme, means the Western
Australian Planning Commission; or

(vii) alocal planning scheme, or an amendment to a
local planning scheme, means the local
government which is responsible for the local
planning scheme or amendment; or

(viii)  a State planning policy to which section 32 of the
Planning and Development Act 2005 applies, or
an amendment to such a policy, means the
Western Australian Planning Commission; or

(ix) an improvement scheme, or an amendment to an
improvement scheme, means the Western
Australian Planning Commission; or

(x) prepared under the Metropolitan Redevelopment
Authority Act 2011, means the Metropolitan
Redevelopment Authority established by that
Act;

or
(b) asubdivision which is —

(1) an activity requiring approval under Part 10
Division 2 of the Planning and Development
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Act 2005, means the Western Australian
Planning Commission; or

(i) astrata plan, strata plan of subdivision or strata
plan of consolidation required to be accompanied
by a certificate issued under section 23 of the
Strata Titles Act 1985, means the local
government within the district of which the
subdivision is proposed;

responsible Minister, in relation to a scheme, means the
Minister to whom the administration of the relevant scheme Act
is for the time being committed by the Governor;

road has the meaning given by the Road Traffic Act 1974;

scheme means —

[(a), (b) deleted]

(c) amaster plan within the meaning of the Hope
Valley-Wattleup Redevelopment Act 2000, or an
amendment to such a master plan; or

[(d), (e) deleted]

(f) aregion planning scheme, or an amendment to a region
planning scheme; or

(g) alocal planning scheme, or an amendment to a local
planning scheme; or

(h) a State planning policy to which section 32 of the
Planning and Development Act 2005 applies, or an
amendment to such a policy; or

(1) an improvement scheme or an amendment to an
improvement scheme; or

(G) aredevelopment scheme prepared under the
Metropolitan Redevelopment Authority Act 2011 or an
amendment to such a scheme;

scheme Act means any of the following Acts —
(a) the Planning and Development Act 2003,
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(b) the Metropolitan Redevelopment Authority Act 2011;
(c) the Hope Valley-Wattleup Redevelopment Act 2000,
sell includes —

(a) barter, offer or attempt to sell, receive for sale, have in
possession for sale, expose for or on sale, send, forward
or deliver for sale or cause or permit to be sold or
offered for sale; and

(b) sell for resale;

serious environmental harm has the meaning given by
section 3A;

Tier 1 offence means —
(a) an offence listed in Part 1 of Schedule 1; or
(b) an offence declared to be a Tier 1 offence under an
approved policy;
Tier 2 offence means —
(a) an offence listed in Part 2 of Schedule 1; or
(b) an offence declared to be a Tier 2 offence under an
approved policy;
Tier 3 offence means —
(a) an offence listed in Part 3 of Schedule 1; or
(b) an offence declared to be a Tier 3 offence under an
approved policy;

trade means a trade, business or undertaking, whether ordinarily
carried on at fixed premises or at different places, the carrying
on of which results or may result in an emission, and includes
an activity prescribed to be a trade, business or undertaking for
the purposes of this Act;

unreasonable noise has the meaning given by subsection (3);

vegetation conservation notice means a vegetation conservation
notice given under section 70;

vehicle includes a self-propelled vehicle, whether operated on a
road or rails or otherwise, aircraft or air-cushion vehicle or

page 14

Version 07-g0-01 As at 29 Aug 2012

Extract from www.slp.wa.gov.au, see that website for further information



Environmental Protection Act 1986
Preliminary Part |

s. 3

rolling stock, trailer, semi-trailer or caravan when attached to
such a self-propelled vehicle;

vessel has the meaning given by the Western Australian Marine
Act 1982;

waste includes matter —

(a) whether liquid, solid, gaseous or radioactive and
whether useful or useless, which is discharged into the
environment; or

(b) prescribed to be waste;

waters means any waters whatsoever, whether in the sea or on
or under the surface of the land;

Western Australian Planning Commission means the Western
Australian Planning Commission established by the Planning
and Development Act 2005,

works approval means a works approval granted and in force
under Part V Division 3.

(2) For the purposes of the definition of environment in
subsection (1), the social surroundings of man are his aesthetic,
cultural, economic and social surroundings to the extent that
those surroundings directly affect or are affected by his physical
or biological surroundings.

(2aa) A reference in this Act to the discharge, emission or
transmission of anything (whether accompanied by the
expression “into the environment” or not) —

(a) isareference to discharge, emission or transmission
onto or into land, water, the atmosphere or living things;
and

(b) inrelation to discharge, emission or transmission from
premises, includes a reference to discharge, emission or
transmission onto or into land, water, the atmosphere or
living things on, in, under, above or part of the premises.

(2a)  For the purposes of the definition of proposal under an
assessed scheme in subsection (1), subdivision means —
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(a)

(b)

an activity requiring the approval of the Western
Australian Planning Commission under Part 10
Division 2 of the Planning and Development Act 2005;
or

a strata plan, strata plan of subdivision or strata plan of
consolidation required to be accompanied by a
certificate issued under section 23 of the Strata Titles
Act 1985.

(2b)  If a person is for the time being nominated under section 38(6)
as being responsible for a proposal that person is to be regarded,
for the purposes of the definition of proponent in subsection (1),
as the person responsible for the proposal.

(3) For the purposes of this Act, noise is to be taken to be
unreasonable if —

(a)

(b)

(c)

it is emitted, or the equipment emitting it is used, in
contravention of —

(1) this Act; or
(i) any subsidiary legislation made under this Act; or

(ii1)) any requirement or permission (by whatever
name called) made or given by or under this Act;

or

having regard to the nature and duration of the noise
emissions, the frequency of similar noise emissions from
the same source (or a source under the control of the
same person or persons) and the time of day at which the
noise is emitted, the noise unreasonably interferes with
the health, welfare, convenience, comfort or amenity of
any person; or

it is prescribed to be unreasonable for the purposes of
this Act.

(3a) A reference in this Act to the changing of implementation
conditions is a reference to —
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(4)

3A.

(1)

)

(a) varying, removing or adding implementation conditions;
or

(b) inserting implementation conditions where none existed.

A reference in this Act to amending a clearing permit, works
approval or licence includes a reference to revoking or
amending any condition to which the clearing permit, works
approval or licence is subject and to making the clearing permit,
works approval or licence subject to a new condition.

[Section 3 amended by No. 113 of 1987 5. 32; No. 34 of 1993

5. 4, No. 84 of 1994 5. 46, No. 14 0of 1996 s. 4, No. 23 of 1996
s. 12, No. 50 of 1996 5. 8; No. 14 of 1998 s. 4, 23 and 28;

No. 38 0f 1999 5. 71(2); No. 77 of 2000 5. 37(2); No. 25 of 2001
5. 69, No. 54 0f 2003 s. 4, 28, 69, 98, 105, 109, 121 and 140(1);
No. 60 of 2003 5. 100, No. 38 of 2005 s. 15; No. 36 of 2007

5. 100; No. 8 of 2009 s. 53; No. 28 of 2010 5. 25, No. 45 of 2011

s. 137(2)-(6).]
Terms used

In this Act —

pollution means direct or indirect alteration of the
environment —

(a) to its detriment or degradation; or
(b) to the detriment of an environmental value; or
(c) ofaprescribed kind,

that involves an emission.

In this Act —
environmental harm means direct or indirect —

(a) harm to the environment involving removal or
destruction of, or damage to —

(1) native vegetation; or

(i1) the habitat of native vegetation or indigenous
aquatic or terrestrial animals;
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(b) alteration of the environment to its detriment or
degradation or potential detriment or degradation; or
(c) alteration of the environment to the detriment or
potential detriment of an environmental value; or
(d) alteration of the environment of a prescribed kind;
material environmental harm means environmental harm
that —
(a) is neither trivial nor negligible; or
(b) results in actual or potential loss, property damage or

damage costs of an amount, or amounts in aggregate,
exceeding the threshold amount;

serious environmental harm means environmental harm that —

(a)
(b)

(c)

is irreversible, of a high impact or on a wide scale; or

is significant or in an area of high conservation value or
special significance; or

results in actual or potential loss, property damage or
damage costs of an amount, or amounts in aggregate,
exceeding 5 times the threshold amount.

(3) For the purposes of subsection (2) —

damage costs means the reasonable costs and expenses that are
or would be incurred in taking all reasonable and practicable
measures to prevent, control or abate the environmental harm
and to make good resulting environmental damage;

threshold amount means $20 000, or if a greater amount is
prescribed by regulation, that amount.

[Section 34 inserted by No. 54 of 2003 s. 29.]

4. Crown bound

This Act binds the Crown.

page 18

Version 07-g0-01 As at 29 Aug 2012

Extract from www.slp.wa.gov.au, see that website for further information



Environmental Protection Act 1986
Preliminary Part |

s. 4A

4A. Object and principles of Act

The object of this Act is to protect the environment of the State,
having regard to the following principles —

Table

1. The precautionary principle

Where there are threats of serious or irreversible
damage, lack of full scientific certainty should not
be used as a reason for postponing measures to
prevent environmental degradation.

In the application of the precautionary principle,
decisions should be guided by —

(a) careful evaluation to avoid, where practicable,
serious or irreversible damage to the
environment; and

(b) an assessment of the risk-weighted
consequences of various options.

2. The principle of intergenerational equity

The present generation should ensure that the
health, diversity and productivity of the
environment is maintained or enhanced for the
benefit of future generations.

3. The principle of the conservation of biological
diversity and ecological integrity

Conservation of biological diversity and ecological
integrity should be a fundamental consideration.
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4. Principles relating to improved valuation, pricing
and incentive mechanisms

(1) Environmental factors should be included in
the valuation of assets and services.

(2) The polluter pays principle — those who
generate pollution and waste should bear the
cost of containment, avoidance or abatement.

(3) The users of goods and services should pay
prices based on the full life cycle costs of
providing goods and services, including the
use of natural resources and assets and the
ultimate disposal of any wastes.

(4) Environmental goals, having been established,
should be pursued in the most cost effective
way, by establishing incentive structures,
including market mechanisms, which enable
those best placed to maximise benefits and/or
minimise costs to develop their own solutions
and responses to environmental problems.

5. The principle of waste minimisation

All reasonable and practicable measures should be
taken to minimise the generation of waste and its
discharge into the environment.

[Section 44 inserted by No. 54 of 2003 5. 122.]
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5. Inconsistent laws

Whenever a provision of this Act or of an approved policy is
inconsistent with a provision contained in, or ratified or
approved by, any other written law, the provision of this Act or
the approved policy, as the case requires, prevails.

[Section 5 amended by No. 54 of 2003 s. 90 and 123.]
6. Power of Minister or Authority to exempt

(1) The Minister or the Authority may with the approval of the
Governor declare by order that all or any of the provisions of
this Act or of an approved policy do not apply according to that
order in respect of —

(a) any specified area of the State; or
(b) any specified premises, act or thing; or

(c) all premises, acts or things comprised in a specified class
thereof or situated in a specified area of the State.

(2) The Minister or the Authority, as the case requires, may —

(a) subject a declaration made under this section to such
circumstances or conditions or both as are specified; and

(b) require specified persons or members of specified
classes of persons to comply with any conditions to
which the declaration referred to in paragraph (a) is
subjected,

and, notwithstanding anything contained in this Act but subject
to this section, a declaration so made has effect according to its
tenor.

(3) If the circumstances or conditions subject to which a declaration
is made under this section cease to exist or are breached, or a
declaration is revoked under subsection (4), the declaration
ceases to have effect.
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(4)

()

(6)

(7

(8)

)

(10)

Subject to subsections (5) and (6), the Minister or the Authority,
as the case requires, may with the approval of the Governor by
order revoke a declaration made under this section.

The Minister or Authority shall, before exercising the power of
revocation conferred on him or it by subsection (4), publish in
the Gazette reasonable notice of his or its intention to exercise
that power so as to enable persons likely to be aggrieved by the
revocation of the declaration concerned to make representations
in writing to the Minister or the Authority.

Notice is not reasonable notice within the meaning of
subsection (5) unless the relevant notice is published in the
Gazette not less than 14 days before the day on which the
Minister or the Authority exercises the power of revocation
concerned.

A person who breaches a condition with which he is required
under subsection (2) to comply commits an offence.

Section 42 of the Interpretation Act 1984 applies to an order
made under this section as if that order were regulations within
the meaning of that section of that Act, except that the reference
in section 42(1) of that Act to 6 sitting days shall for the
purposes of this section be construed as a reference to 9 sitting
days.

Nothing in this section affects or prevents the application to the
regulations of section 43(8)(d) of the Interpretation Act 1984.

In subsections (1) and (2) —

specified means specified in the relevant order made under this
section.
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Part II — Environmental Protection Authority

Division 1 — Composition, procedure, etc. of Environmental
Protection Authority

7. Continuation and composition of Environmental Protection
Authority

(1) The body known as the Environmental Protection Authority and
established under the repealed Act is under that name hereby
continued in existence subject to this Act.

(2) The Authority consists of 5 members appointed by the Governor
on the recommendation of the Minister on account of their
interest in, and experience of, matters affecting the environment
generally.

(3) Before making a recommendation under subsection (2) the
Minister shall publish in a daily newspaper circulating
throughout the State a notice calling for expressions of interest
in appointment to the office of Authority member.

(4) The Minister shall consider expressions of interest lodged in
accordance with the notice but may make a recommendation
under subsection (2) whether or not the person recommended
has lodged an expression of interest.

(4a) One of the Authority members shall be appointed by the
Governor on the recommendation of the Minister to be the
Chairman of the Authority and another to be the Deputy
Chairman of the Authority.

(4b) The duties of the Chairman are to be performed on a full-time
basis.

(4c) The duties of an Authority member other than the Chairman are
to be performed on a full-time or part-time basis as determined
by the Governor on the recommendation of the Minister in the
case of that member.
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(5) An Authority member shall not be a person who is employed
under and subject to Part 3 of the Public Sector Management
Act 1994.

(6) Subject to this Act, an Authority member shall hold office for
such period not exceeding 5 years as is specified in his
instrument of appointment, but may from time to time be
reappointed.

(7)  The office of an Authority member becomes vacant if he —

(a) becomes an insolvent under administration within the
meaning of the Corporations Act 2001 of the
Commonwealth; or

(b) after his appointment as an Authority member, becomes
a person employed under and subject to Part 3 of the
Public Sector Management Act 1994; or

(¢) isremoved from office by the Governor —

(i) on the grounds of misbehaviour, incompetence,
or mental or physical incapacity, impairing the
performance of his functions and proved to the
satisfaction of the Governor; or

(i1) it having been proved to the satisfaction of the
Governor that the Authority member has
absented himself, except on leave granted by the
Minister, from 3 consecutive meetings of the
Authority of which he has had reasonable notice,
on the grounds of his having so absented himself;

or
(d) resigns his office by notice in writing delivered to the
Minister.

(8) The Chairman or the Deputy Chairman ceases to hold office as
such if his office as an Authority member becomes vacant.

[Section 7 amended by No. 113 of 1987 5. 32; No. 34 of 1993
5. 5, No. 32 0f 1994 5. 19; No. 10 of 2001 s. 70.]
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8. Independence of Authority and Chairman

Subject to this Act, neither —
(a) the Authority; nor
(b) the Chairman,

shall be subject to the direction of the Minister.
[Section 8 amended by No. 34 of 1993 5. 6.]

0. Remuneration and allowances of Authority members

Subject to section 7 the remuneration, travelling and other
allowances and other terms and conditions of appointment of an
Authority member shall be those that the Minister from time to
time on the recommendation of the Public Sector Commissioner
determines in his case.

[Section 9 amended by No. 34 of 1993 5. 7; No. 14 of 1998
s. 37; No. 39 of 2010 s. 89.]

10. Business of Authority

Subject to this Act, the business of the Authority shall be
conducted in such manner as the Authority determines.

11. Meetings of Authority
(1) The Authority shall hold meetings at such times and places as it
determines, but —
(a) the Chairman may at any time; or
(b) the Minister may when he wishes the Authority to
discuss a matter on which he has requested its advice,

convene a meeting of the Authority.

(2) At a meeting of the Authority —

(a) the Chairman or, in his absence, the Deputy Chairman
shall preside, but, if both the Chairman and the Deputy
Chairman are absent from such a meeting, the Authority

As at 29 Aug 2012 Version 07-g0-01 page 25

Extract from www.slp.wa.gov.au, see that website for further information



Environmental Protection Act 1986

Part Il

Environmental Protection Authority

Division 1 Composition, procedure, etc. of Environmental Protection

s.12

Authority

€)

12.
(1)

[2)
)

members present shall elect one of their number to
preside at that meeting; and

(b) 3 Authority members constitute a quorum; and

(c) subject to section 12(2) each Authority member present

shall cast a deliberative vote on any question that is to be
decided; and

(d) any question shall be decided by a majority of the votes
cast by the Authority members present, but if the voting
on a question is equally divided, the person presiding at
that meeting has a casting vote in addition to a
deliberative vote; and

(e) a question shall not be decided unless at least
3 Authority members vote thereon.

Notice of meetings of the Authority shall be given to the
Department, and the CEO, or a representative of the CEO, is
entitled to attend any meeting and to take part in the
consideration and discussion of any matter before a meeting, but
shall not vote on any matter.

[Section 11 amended by No. 34 of 1993 s. 8; No. 54 of 2003
5. 140(2).]

Disclosure of interests by Authority members

An Authority member who has a direct or indirect pecuniary
interest in a matter that is before a meeting of the Authority
shall, as soon as possible after the relevant facts have come to
his knowledge, disclose the nature of his interest to Authority
members who are at that meeting, and that disclosure shall be
recorded in the minutes of the proceedings of that meeting.

deleted]

If an Authority member has, in the opinion of the person
presiding at a meeting of the Authority, a direct or indirect
pecuniary interest in a matter before that meeting, the person so
presiding may call on the Authority member to disclose the

page 26

Version 07-g0-01 As at 29 Aug 2012

Extract from www.slp.wa.gov.au, see that website for further information



Environmental Protection Act 1986

Environmental Protection Authority Part I

Composition, procedure, etc. of Environmental Protection Division 1
Authority

s.13

nature of that interest and, in default of any such disclosure,
may determine that the Authority member has that interest.

(4) A determination under subsection (3) that an Authority member
is interested in a matter shall be recorded in the minutes of the
proceedings of the meeting concerned.

(5) If an Authority member discloses an interest in a matter under
subsection (1) or is determined under subsection (3) to have an
interest in a matter, the Authority member shall not —

(a) take part, as an Authority member, in the consideration
or discussion of the matter; or

(b) vote on the matter.
[Section 12 amended by No. 54 of 2003 s. 124.]

13. Decisions of persons presiding at meetings of Authority
In any case of difficulty, dispute or doubt respecting or arising
out of —
(a) matters of order or procedure; or
(b) the determination of an interest under section 12,

the decision of the person presiding at the relevant meeting of
the Authority shall be final and conclusive.

14. Minutes to be kept of meetings of Authority
(1) Minutes of the proceedings of every meeting of the Authority
shall —
(a) be kept in a concise and accurate manner; and

(b) be approved by the person presiding at that meeting or at
the next succeeding meeting of the Authority.

(2) The Authority shall cause the minutes kept under subsection (1)
to be made available for public inspection under such conditions
and at such places and times as are prescribed.

[Section 14 amended by No. 34 of 1993 s. 9.]
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16.

Objectives of Authority

It is the objective of the Authority to use its best endeavours —

(a)
(b)

to protect the environment; and

to prevent, control and abate pollution and
environmental harm.

[Section 15 amended by No. 54 of 2003 s. 30.]

Functions of Authority

The functions of the Authority are —

(a)
(aa)

(b)

(c)

(d)

(da)

(e)

)

to conduct environmental impact assessments; and

to facilitate the implementation of bilateral agreements;
and

to consider and initiate the means of protecting the
environment and the means of preventing, controlling
and abating pollution and environmental harm; and

to encourage and carry out studies, investigations and
research into the problems of environmental protection
and the prevention, control and abatement of pollution
and environmental harm; and

to obtain the advice of persons having special
knowledge, experience or responsibility in regard to
environmental protection and the prevention, control and
abatement of pollution and environmental harm; and

to advise the Minister on the making or amendment of
regulations when requested by the Minister to do so or
on its own initiative; and

to advise the Minister on environmental matters
generally and on any matter which he may refer to it for
advice, including the environmental protection aspects
of any proposal or scheme, and on the evaluation of
information relating thereto; and

to prepare, and seek approval for, environmental
protection policies; and
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(D
(m)

(n)

(0)
(p)

@

to promote environmental awareness within the
community and to encourage understanding by the
community of the environment; and

to receive representations on environmental matters
from members of the public; and

to provide advice on environmental matters to members
of the public; and

to publish reports on environmental matters generally;
and

to publish for the benefit of planners, builders, engineers
or other persons guidelines to assist them in undertaking
their activities in such a manner as to minimise the effect
on the environment of those activities or the results
thereof; and

to keep under review the progress made in the
attainment of the objects and purpose of this Act; and

to coordinate all such activities, whether governmental
or otherwise, as are necessary to protect, restore or
improve the environment in the State; and

to establish and develop criteria for the assessment of
the extent of environmental change, pollution and
environmental harm; and

to specify standards and criteria, and the methods of
sampling and testing to be used for any purpose; and

to promote, encourage, coordinate or carry out planning
and projects in environmental management; and

generally, to perform such other functions as are
prescribed.

[Section 16 amended by No. 23 of 1996 5. 13, No. 54 of 2003
s. 31, 106 and 125.]

17. Powers of Authority

(1) The Authority has all such powers as are reasonably necessary
to enable it to perform its functions.
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(2) The Authority may, on matters relevant to the purposes of this
Act, confer and collaborate with Departments of the
Commonwealth or of Territories or, other States, or other
agencies, bodies or instrumentalities of the Commonwealth or
of Territories or other States having to do with environmental
protection.

(3) Without limiting the generality of this section, the Authority, if
it considers it appropriate or is requested to do so by the
Minister, may —

(a)

(b)

(c)

(d)

(e
(H
(2

(h)

invite any person to act in an advisory capacity to the
Authority in relation to all or any aspects of its
functions; and

advise the Minister on any matter relating to this Act or
on any proposals, schemes or questions that may be
referred to it with regard to environmental matters; and

request the Minister to seek information on
environmental management from any other Minister
and, on receipt of that information, to give it to the
Authority; and

consider and make proposals as to the policy to be
followed in the State with regard to environmental
matters; and

conduct and promote relevant research; and
undertake investigations and inspections; and

publish reports and provide information and advice on
the environment to the community at large for the
purpose of increasing public awareness of the
environment; and

exercise such powers, additional to those referred to in
paragraphs (a) to (g), as are conferred on the Authority
by this Act or as are necessary or convenient for the
performance of the functions imposed on the Authority
by this Act.
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(4) Without limiting the generality of this section, for the purposes
of its function under section 16(aa) the Authority may, in
relation to the assessment of a proposal to which a bilateral
agreement applies —

(a) have regard to requirements made by the bilateral
agreement when deciding the level of assessment to be
used; and

(b) prepare guidelines and publish material as required
under the bilateral agreement; and

(¢) require the proponent to do anything necessary to give
effect to the bilateral agreement; and

(d) make its report in a manner that satisfies the
requirements of the bilateral agreement.

[Section 17 amended by No. 23 of 1996 s. 14, No. 54 of 2003
5. 107.]

17A.  Provision of services, information etc. to Authority

(1) The Minister shall ensure that the Authority is provided with
such services and facilities as are reasonably necessary to enable
it to perform its functions.

(2)  Without limiting subsection (1), the Minister may, by
arrangement with the Authority, and on such terms and
conditions as may be mutually arranged with the Authority, allow
the Authority to make use, either full-time or part-time, of —

(a) the services of any officer or employee employed in the
Department; or

(b) any services or facilities of the Department.

(3) This section does not limit the operation of section 24.
[Section 174 inserted by No. 34 of 1993 5. 10.]
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19.

(1)

)

€)

(1)

)

Delegation by Minister

The Minister may delegate, either generally or as otherwise

provided by the instrument of delegation, to —
(a) any officer or other person referred to in section 22; or
(b) apublic authority or officer or employee thereof; or
(c) any other person,

specified in the instrument of delegation (in this section called

the delegate) all or any of his powers and duties under this Act,
other than this power of delegation.

The Minister shall cause the name or title of the delegate to be
published in the Gazefte as soon as is practicable after the
making of the delegation concerned.

A power or duty delegated by the Minister under this section
shall, if exercised or performed by the delegate, be exercised or
performed in accordance with the instrument of delegation.

Delegation by Authority

The Authority may, with the approval of the Minister, delegate,
either generally or as otherwise provided by the instrument of
delegation, to —

(a) any officer or other person referred to in section 22; or
(b) apublic authority or officer or employee thereof; or
(c) any other person,

specified in the instrument of delegation (in this section called

the delegate) all or any of its powers and duties under this Act,
other than this power of delegation.

The Authority shall cause the name or title of the delegate to be
published in the Gazette as soon as is practicable after the
making of the delegation concerned.
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(3) A power or duty delegated by the Authority under this section
shall, if exercised or performed by the delegate, be exercised or
performed in accordance with the instrument of delegation.

20. Delegation by CEO

(1) The CEO may by notice published in the Gazette, with the
approval of the Minister, delegate either generally or as
otherwise provided in the notice, to —

(a) an officer or other person referred to in section 22; or

(b) apublic authority or officer or employee of a public
authority; or

(c) any other person,

specified in the notice (in this section called the delegate) all or
any of the powers and duties of the CEO under this Act, other
than this power of delegation.

[(2) deleted]

(3) The CEO shall cause the name or title of the delegate to be
published in the Gazette as soon as is practicable after the
making of the delegation concerned.

(4) A power or duty delegated by the CEO under this section shall,
if exercised or performed by the delegate, be exercised or
performed in accordance with the instrument of delegation.

[Section 20 amended by No. 34 of 1993 s. 11; No. 14 of 1998
5. 29; No. 54 of 2003 s. 140(2).]

21. Authority to make annual report

The Authority shall as soon as practicable after the end of each
financial year and in any event before the end of October next
following that financial year make an annual report to the
Minister on —

(a) the activities of the Authority during that financial year;
and
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22.

(1)

)

[23.

24.

(b) environmental matters generally,

and the Minister shall cause a copy of that report to be laid
before each House of Parliament within 9 sitting days of that
House after the receipt of that report by the Minister.

Division 2 — Staff of Department, etc.
Appointment and engagement of staff generally

There shall be appointed under and subject to Part 3 of the
Public Sector Management Act 1994 a chief executive officer
and such other officers as are necessary to assist the Minister,
the Authority and the CEO in the performance of their
respective functions.

The CEO may engage persons as wages or field staff otherwise
than under Part 3 of the Public Sector Management Act 1994
and persons so engaged shall, subject to any relevant industrial
award or agreement, be employed on such terms and conditions
as the Minister determines on the recommendation of the Public
Sector Commissioner.

[Section 22 amended by No. 34 of 1993 s. 12; No. 32 of 1994
5. 19; No. 14 0of 1998 5. 37; No. 54 of 2003 s. 140(2), No. 39 of
2010s. 89.]

Deleted by No. 54 of 2003 s. 126.]

Use of staff and facilities of other departments etc.

The Minister or the Authority may, by arrangement made
between him or it and the Minister concerned, and on such
terms and conditions as may be mutually arranged by him or it
with that Minister and, if appropriate, with the relevant
employing authority within the meaning of the Public Sector
Management Act 1994, make use, either full-time or part-time,
of —

(a) the services of any officer or employee employed in the
Public Service of the State or in a State agency or
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€)

(4)

)

instrumentality or otherwise in the service of the Crown
in right of the State; or

(b) any facilities of a department of the Public Service of the
State or of a State agency or instrumentality.

[Section 24 amended by No. 32 of 1994 5. 19.]

Advisory groups, committees, councils and panels

The Minister or the Authority may establish such groups,
committees, councils and panels —

(a) as he or it thinks are necessary for the purpose of
advising him or it on the administration of this Act; and

(b)  with such terms of reference in each case as he or it
thinks fit.

The Minister or the Authority may appoint such persons as he or
it thinks fit to any group, committee, council or panel
established by him or it under subsection (1).

A member of a group, committee, council or panel appointed
under subsection (2) is entitled to such remuneration and
allowances as are on the recommendation of the Public Sector
Commissioner determined by the Minister or the Authority, as
the case requires, in his case.

The terms and conditions, other than those referred to in
subsection (3), applicable to or in relation to a person appointed
under subsection (2) shall be as determined by the Minister or
the Authority, as the case requires, from time to time either
generally or with respect to a particular appointment.

A person appointed under subsection (2) is not by that reason
alone an officer of the Public Service of the State.

[Section 25 amended by No. 14 of 1998 s. 37, No. 39 of 2010
5. 89.]
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(D

Draft policy, preparation and publicising of

The Authority shall, if it considers it necessary or desirable

for —

(a)
(b)

the protection of any portion of the environment; or

the prevention, control or abatement of pollution or
environmental harm,

that an environmental protection policy be approved under
section 31(d) —

(c)

(d)

(e)

prepare a draft of the environmental protection policy,
having regard to the description of, and requirements in
respect of, an approved policy set out in section 35; and

cause to be published once in the Gazette, and once
during each week of a period of 3 consecutive weeks —

(1) in a daily newspaper circulating throughout the
State; and

(i) in the case of a draft of an environmental
protection policy concerned with the protection
of a portion of the environment confined to, or
with the prevention, control or abatement of
pollution or environmental harm in, a particular
local government district or districts, in a local
newspaper circulating within that district or those
districts, as the case requires,

a notice containing such particulars of the draft referred
to in paragraph (c), including the places at which, and
the period during which, that draft will be available for
public inspection, as are prescribed; and

make reasonable endeavours to consult in respect of the
draft referred to in paragraph (c) such public authorities
and persons as appear to the Authority to be likely to be
affected by that draft; and
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28.

2)

(1)

(f) in the case of a draft of an environmental protection
policy of the kind referred to in paragraph (d)(ii), consult
the Western Australian Planning Commission and the
local government or local governments of the relevant
district or districts in respect of that draft.

If the draft policy does not identify an area of the State to which
it applies, consultation shall be carried out under subsection (1)
as if the draft policy applied to the whole of the State.

[Section 26 amended by No. 14 of 1996 s. 4, No. 23 of 1996
s. 15; No. 54 of 2003 s. 32 and 91.]

Persons may make representations to Authority on draft
policy

Any person may, in the manner and within the period

specified in the relevant notice published under section 26(1)(d)
or 32(1)(a), make representations to the Authority on the draft
policy to which that notice relates.

Consideration, revision and submission to Minister of draft
policy by Authority

After the expiry of the period specified in the relevant notice
published under section 26(1)(d) or 32(1)(a), the Authority —

(a) shall consider any representations made to it under
section 27 and any views expressed by the public
authorities and persons consulted under section 26(1)(e)
or 32(1)(a), and by any local government or local
governments consulted under section 26(1)(f) or
32(1)(a), in respect of the draft policy to which that
notice relates; and

(b) may revise the draft policy to which that notice relates;
and
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(c) shall, after revising the draft policy to which that notice
relates to such extent, if any, as it considers necessary —

(i) cause to be published, in the same manner as a
notice (in this subparagraph called a first notice)
is published under section 26(1)(d), a notice in
respect of that draft policy containing particulars
of the same kind as those contained in a first
notice; and

(1)) submit a copy of that draft policy, together with a
report thereon, to the Minister.

(2) The Authority shall include reasons for any revision of the draft
policy in the report referred to in subsection (1)(c)(ii).

[Section 28 amended by No. 14 of 1996 s. 4, No. 54 of 2003
5. 92.]

29. Public inquiry into draft policy

(1)  After receiving and considering a copy of a draft policy,
together with a report thereon, submitted to him under
section 28 or 32(1)(b), the Minister —

(a) shall, if he considers it expedient in the public interest to
do so; or

(b) may, if the Authority so requests,
by notice published in the Gazette appoint a committee of
inquiry consisting of —

(¢) Authority members; or

(d)  Authority members and persons other than Authority
members; or

(e) persons other than Authority members,
to hold a public inquiry into and report to the Minister on the

draft policy in accordance with terms of reference determined
by him.
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(2) A committee of inquiry shall hold a public inquiry into the draft
policy in respect of which it is appointed and the Royal
Commissions Act 1968 applies to and in relation to that public
inquiry as if references in that Act to —

(a) a Commission were references to; and
(b) the Chairman were references to the chairman of; and

(c) aCommissioner were references to a member of,
the committee of inquiry.

(3) A committee of inquiry shall, after holding a public inquiry into
the draft policy in respect of which it was appointed, report on
that draft policy to the Minister.

(4) The chairman and other members of a committee of inquiry
shall each of them be paid such remuneration and travelling and
other allowances as the Minister on the recommendation of the
Public Sector Commissioner determines in his case.

[Section 29 amended by No. 14 of 1998 5. 37, No. 39 of 2010
5. 89.]

30. Minister to consult on draft policy

(1)  Subject to subsection (3), after considering a copy of a draft
policy, and the report on the draft policy, submitted to the
Minister under section 28 or 32(1)(b), the Minister shall make
reasonable endeavours to consult such public authorities and
persons as appear to the Minister to be likely to be affected by
the draft policy submitted.

(2)  Subsection (1) applies whether or not the Minister appoints a
committee of inquiry under section 29 in respect of the draft
policy submitted.

(3) Subsection (1) applies unless the Minister is of the opinion
that —

(a) the draft policy submitted is substantially the same as
the draft policy in respect of which notice was published
under section 26(1)(d); and
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31.

(b)

the Authority has consulted such public authorities and
persons as appear to the Minister to be likely to be
affected by that draft policy.

[Section 30 inserted by No. 54 of 2003 s. 93.]

Minister to remit draft policy, or approve it (with or without
amendments) or refuse to approve it

After the Minister —

(a)

(b)

has received and considered —

(i) acopy of a draft policy (in this section called the
draft policy), together with a report thereon,
submitted to him under section 28 or 32(1)(b);
and

(i1)) if a committee of inquiry is appointed under
section 29 in respect of the draft policy, the
report made by the committee of inquiry;

and

has consulted any public authority or person under
section 30 in respect of the draft policy,

the Minister shall —

(c)

(d)

(e)

remit the draft policy to the Authority for
reconsideration and shall, if he considers that the matter
calling for remittal is of minor importance, give to the
Authority a certificate to that effect briefly describing
that matter and cause that certificate to be published in
the Gazette; or

approve the draft policy, with or without such
amendments as the Minister thinks fit to make to the
draft policy, by order setting out the draft policy in
amended or unamended form, as the case requires; or

refuse to approve the draft policy by order setting out his
reasons for so refusing.
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32. Reconsidering and resubmitting remitted draft policy

(1)  After receiving a draft policy remitted to it under section 31(c),
the Authority shall —

(a) if the Minister has not given a certificate under that
section —

(i) cause to be published, in the same manner as a
notice (in this subparagraph called a first notice)
is published under section 26(1)(d), a notice in
respect of that draft policy containing particulars
of the same kind as those contained in a first
notice; and

(il)) make reasonable endeavours to consult in respect
of that draft policy such public authorities and
persons as appear to the Authority to be likely to
be affected by that draft policy; and

(ii1))  in the case of a draft policy of the kind referred
to in section 26(1)(d)(ii), consult the local
government or local governments of the relevant
district or districts in respect of that draft policy;
and

(iv) reconsider that draft policy;

or

(b) if the Minister has given a certificate under that
section —

(1) reconsider that draft policy; and

(1))  submit that draft policy, together with a report
thereon, to the Minister.

(2) Sections 27, 28, 29, 30 and 31 apply to a draft policy
reconsidered under subsection (1)(a).

(3) Sections 29, 30 and 31 apply to a draft policy reconsidered
under subsection (1)(b).

[Section 32 amended by No. 14 of 1996 s. 4.]
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)

)

(4)

)

34.

Approved policies, status and revocation of

Subject to this section, a draft policy approved under

section 31(d) has, until that approval is revoked under
subsection (2) and subject to any specification under

section 35(2)(b) and to section 42 of the Interpretation Act 1984
the force of law, as though it had been enacted as part of this
Act, on and from the day on which the relevant order is
published in the Gazette under section 41 of the Interpretation
Act 1984 or such subsequent day as is specified in that order.

The Minister may, having obtained and considered the advice of
the Authority in the matter, by order revoke an approval given
under section 31(d).

An approval of a draft policy under section 31(d) and a
revocation of an approved policy under subsection (2) may be
contained in the same order.

To the extent that there is an inconsistency between an approved
policy and a scheme which came into operation before the
approved policy was approved under section 31(d), the
approved policy prevails.

To the extent that there is an inconsistency between an approved
policy and an assessed scheme which was assessed under
Division 3 of Part IV after the approved policy was approved
under section 31(d), that assessed scheme prevails.

[Section 33 amended by No. 23 of 1996 s. 16.]

Orders made under s. 31(d), Parliamentary oversight of

Section 42 of the Interpretation Act 1984 applies to an order
referred to in section 31(d) as if that order were regulations
within the meaning of that section of that Act.
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3s. Content of approved policies

(1) An approved policy —
(a) establishes the basis on which —

(1) the portion of the environment to which it relates
is to be protected; or

(i) pollution of, and environmental harm to, the
portion of the environment to which it relates is
to be prevented, controlled or abated,

and may delineate programmes for that protection or that
prevention, control or abatement, as the case requires;
and

(b) may relate to any activity directed towards the
protection, or the prevention, control or abatement,
referred to in paragraph (a), whether in respect of any
portion of the environment or an emission or otherwise.

(1a) An approved policy may create offences and provide penalties for
them as follows —

(a) fora Tier 1 offence —

(1) if'the offender is an individual, a penalty not
exceeding $250 000 and, in the case of a
continuing offence, a daily penalty not exceeding
$50 000; and

(i) if'the offender is a body corporate, a penalty not
exceeding $500 000 and, in the case of a
continuing offence, a daily penalty not exceeding
$100 000;

and
(b) fora Tier 2 offence —

(i) if'the offender is an individual, a penalty not
exceeding $62 500 and, in the case of a
continuing offence, a daily penalty not exceeding
$12 500; and

As at 29 Aug 2012 Version 07-g0-01 page 43

Extract from www.slp.wa.gov.au, see that website for further information



Environmental Protection Act 1986
Part Il Environmental protection policies

s. 35

(i) if'the offender is a body corporate, a penalty not
exceeding $125 000 and, in the case of a
continuing offence, a daily penalty not exceeding
$25 000;

and

(c) for a Tier 3 offence, a penalty not exceeding $5 000 and,
in the case of a continuing offence, a daily penalty not
exceeding $1 000.

(1b)  For the purposes of subsection (1a), an offence is a Tier 1,
Tier 2 or Tier 3 offence if the approved policy declares that such
an offence is an offence of that category.

(2) An approved policy may, unless it is inappropriate in the
circumstances to do so —
(a) identify the portion of the environment, to which the
approved policy applies; and
(b) specify —

(1) the period, if any, during each day, or any
particular day, of 24 hours; and

(i)  subject to section 33(2) and section 42 of the
Interpretation Act 1984, the total period,

during which the approved policy has the force of law;
and

(c) identify and declare the environmental values to be
protected under the approved policy; and

(d) set out the indicators, parameters or criteria to be used in
measuring environmental quality; and

(e) specify the environmental quality objectives to be
achieved and maintained by means of the approved
policy; and
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(f) establish a programme by which the environmental
quality objectives referred to in paragraph (e) are to be
achieved and maintained, and may specify in that
programme, among other things —

(1) the qualities and maximum quantities of any
waste permitted to be discharged into the
relevant portion of the environment; or

(i) the maximum levels of noise, odour or
electromagnetic radiation permitted to be emitted
into the relevant portion of the environment; or

(iii)) the minimum standards to be complied with in
the installation and operation of works or
equipment for the control of waste or noise,
odour or electromagnetic radiation; or

(iv) measures designed to minimise the possibility of
pollution or environmental harm; or

(v) measures designed to protect the environment; or

(vi) measures designed to achieve the environmental
values to be protected; or

(vii) procedures to evaluate the effectiveness of the
programme,

or any 2 or more of the matters referred to in
subparagraphs (i), (ii), (iii), (iv), (v), (vi) and (vii).
(3) An approved policy may provide that it applies to —
(a) an area of the State identified in the policy; or

(b) an area of the State identified in the policy or by
regulation; or

(c) the whole of the State; or

(d) the whole of the State other than an area identified in the
policy; or

(e) the whole of the State other than an area identified by
regulation; or
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37.

(1)

2)

)

(1)

(f) the whole of the State other than an area identified in the
policy or by regulation.

[Section 35 amended by No. 14 of 1998 s. 5; No. 54 of 2003
s. 33 and 94.]

Review of approved policies

The Authority shall review an approved policy —

(a) if the Minister by notice published in the Gazette so
directs, whether on the recommendation of the
Authority, on his own initiative or otherwise, at the time
or within the period and to the extent specified in that
direction; and

(aa) if the approved policy is inconsistent with an assessed
scheme which was assessed under Division 3 of Part [V
after the approved policy was approved under
section 31(d); and

(b) unless the Minister by notice published in the Gazette
otherwise directs, within a period of 7 years from the
date on which the approved policy was approved under
section 31(d).

The review under subsection (1) of an approved policy shall be
effected by means of a new draft policy prepared, dealt with and
submitted to the Minister for approval under this Part.

The review of an approved policy does not change the force and
effect of the approved policy.

[Section 36 amended by No. 23 of 1996 5. 17, No. 54 of 2003
s. 95.]

Minor changes to approved policies

The Minister may, if the Authority recommends, and the
Minister agrees, that a minor change be made to an approved
policy, give to the Authority a certificate stating that he so
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€)

(4)

)

37A.
(1)

)

agrees and setting out the minor change so recommended and
cause that certificate to be published in the Gazette.

After receiving a certificate given to it under subsection (1), the
Authority shall amend the approved policy concerned by
making the minor change to which that certificate relates and
submit the approved policy as so amended, together with a
report thereon, to the Minister.

After the Minister has received an approved policy submitted to
him under subsection (2), together with a report thereon, he
may —
(a) confirm that approved policy by order setting out that
approved policy as amended under that subsection; or

(b) refuse to confirm that approved policy.

Subject to subsection (5), this Act applies to an approved policy
confirmed under subsection (3) as if that approved policy had
been approved under section 31(d) in its amended form on the
date of that confirmation.

Section 42 of the Interpretation Act 1984 applies to an order
referred to in subsection (3)(a) as if that order were regulations
within the meaning of that section of that Act.

NEPM may be declared to be approved policy

The Minister may, by notice published in the Gazette, declare
that an NEPM specified in the declaration is, for the purposes
specified in the declaration, to be taken to be an approved policy
with the force of law, and the declaration has effect accordingly.

The Minister may by notice published in the Gazeftte revoke or
amend a declaration made under subsection (1).

[Section 374 inserted by No. 14 of 1998 5. 30.]
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Part IV — Environmental impact assessment

Division 1 — Referral and assessment of proposals

37B. Terms used

(1) In this Division —
significant proposal means a proposal likely, if implemented, to
have a significant effect on the environment;
strategic proposal has the meaning given by subsection (2).
(2) A proposal is a strategic proposal if and to the extent to which it
identifies —
(a) a future proposal that will be a significant proposal; or

(b) future proposals likely, if implemented in combination
with each other, to have a significant effect on the
environment.

[Section 37B inserted by No. 54 of 2003 5. 5.]

38. Referral of proposals to Authority

(1) Subject to subsections (2) and (5j), any person may refer a
significant proposal to the Authority.

(2) In the case of a proposal under an assessed scheme, only the
proponent can refer the proposal to the Authority under
subsection (1).

(3) Subject to subsection (5j), the proponent of a strategic proposal
may refer the proposal to the Authority.

(4) If it appears to the Minister that there is public concern about
the likely effect of a proposal, if implemented, on the
environment, the Minister may refer the proposal to the
Authority.

page 48 Version 07-g0-01 As at 29 Aug 2012

Extract from www.slp.wa.gov.au, see that website for further information



Environmental Protection Act 1986

Environmental impact assessment Part IV
Referral and assessment of proposals Division 1
s. 38

(5) Subject to subsection (5j), as soon as a decision-making
authority has notice of a proposal that appears to it to be —

(a) asignificant proposal; or

(b) aproposal of a prescribed class,

the decision-making authority is to refer the proposal to the
Authority.

(5a) Subsection (5) does not apply if the proposal has been referred
to the Authority under subsection (1) or (4).

(5b) In the case of a proposal under an assessed scheme, the
application of subsection (5)(a) is subject to section 48I.

(5¢) If the Authority considers that a proposal that is —
(a) asignificant proposal; or

(b) aproposal of a prescribed class,

has not been referred to it under subsection (1), (4) or (5), the
Authority is to require the proponent or a decision-making
authority to refer the proposal to the Authority.

(5d) A requirement under subsection (5¢) is to be in writing and is to
specify the period within which it has to be complied with.

(5¢) Inthe case of a proposal under an assessed scheme, the
Authority can only require the referral of the proposal under
subsection (5c¢) if it did not, when it assessed the assessed
scheme under Division 3, have sufficient scientific or technical
information to enable it to assess the environmental issues
raised by the proposal.

(5f) A requirement under subsection (5¢) has effect despite
section 481(2).

(5g) In subsections (5)(b) and (5¢)(b), a reference to a proposal of a
prescribed class includes a reference to a proposal of a
prescribed class under an assessed scheme.
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(5h) A proponent or decision-making authority that has to refer a
proposal to the Authority under a requirement under
subsection (5c¢) is to do so within the period specified in the
requirement.

(51) A referral under this section is to be in writing.

(5]) Subject to section 46B(2), a proposal cannot be referred to the
Authority under this section more than once unless assessment
of it has been terminated under section 40A.

(6) Except when the responsibility for a proposal is imposed on a
public authority under another written law, the Minister shall,
after consulting the Authority, nominate by notice in writing
served on —

(a) the person concerned; and
(b) the Authority; and

(c) any relevant decision-making authority,

a person as being responsible for each proposal which is
referred or required to be referred, or which ought to be referred,
under this section and which the Authority considers should be
assessed by it under this Part.

(6a) If the person nominated under subsection (6) ceases to have
responsibility for a proposal, that person is to give the Authority
written notice advising the name of the person to whom or
which responsibility for the proposal will pass or has passed.

(7) The Minister may, if he considers that a nomination made under
subsection (6) should be revoked and after consulting the
Authority, by notice in writing served on —

(a) the person to whom or which that nomination relates;
and

(b) the Authority; and
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(c) any relevant decision-making authority,

revoke that nomination and nominate another person under that
subsection in respect of that proposal.

(7a)  Subsections (6a) and (7) apply even if a report on the proposal
has been published under section 44(3) but do not apply if the
assessment of the proposal has been terminated under
section 40A.

(8) For the purposes of subsections (6) and (7), a person who is an
individual may be nominated as being responsible for a proposal
by reference to his name or by reference to his being the person
for the time being holding or acting in a particular office or
position.

(9) For the purposes of subsections (6a) and (7) and section 3(2b), a
person that has been notified under section 39A(3)(a) that the
Authority is going to assess a proposal is to be regarded as
having been nominated under subsection (6) as being
responsible for the proposal whether or not such a nomination
has been made.

[Section 38 amended by No. 23 of 1996 s. 18, No. 57 of 1997
5. 54(1); No. 54 0of 2003 s. 6.]

38A. Request for further information

(1) If the Authority considers that it does not have enough
information about a proposal referred to it under section 38 to
enable it to decide —

(a) whether or not to assess the proposal; or

(b)  whether or not to agree to a request made under
section 39B(1); or

(c) on the level of assessment if the proposal is going to be
assessed,

it may, by written notice, request any person to provide it with
additional information about the proposal.
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(2) The 28 day period set by section 39A(3) is not to be regarded as

39.

(1)

2)

)

having begun in relation to a proposal until each notice issued
under subsection (1) in relation to the proposal has been
complied with or, in the case of a notice sent to a person other
than the person who referred the proposal, the period specified
in the notice for complying with that notice has expired.

[Section 384 inserted by No. 54 of 2003 5. 7.]

Authority to keep records of all proposals referred to it

The Authority shall, subject to this section, keep a public record
of each proposal referred to it under section 38 and shall in that
public record set out —

(a) whether or not that proposal is to be assessed under this
Part; and

(b) if'that proposal is to be assessed under this Part, the level
of that assessment and such other details as are
prescribed.

The proponent of a proposal which is referred to the Authority
under section 38 may at the time of that referral or at any
subsequent time request the Authority not to keep a public
record under subsection (1) of the whole or any part of that
proposal by reason of the confidential nature of any of the
matters contained in that whole or part.

When a request is made under subsection (2), the Authority —

(a) shall, if the whole or part of the proposal to which the
request relates contains particulars of —

(i) asecret formula or process; or

(i1)  the cash consideration offered for the acquisition
of shares in the capital, or assets, of a body
corporate; or

(ii1))  the current costs of manufacturing, producing or
marketing goods or services;

or
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(b) may, if the whole or part of the proposal to which the
request relates does not contain any particulars referred
to in paragraph (a), but the Authority is satisfied that it is
desirable to do so by reason of the confidential nature of
the matters contained in that whole or part,

refrain from keeping a public record under subsection (1) of that
whole or part.

(4) If arequest is made under subsection (2), the Authority shall
refrain from keeping a public record under subsection (1) of the
whole or part of the proposal to which the request relates until
the Authority has dealt with that request.

(5) The Authority shall cause each public record kept by it under
subsection (1) to be made available for public inspection under
such conditions and at such places and times as are prescribed.

[Section 39 amended by No. 23 of 1996 s. 19.]

39A.  Authority must decide whether to assess referred proposals

(1)  When a proposal is referred to the Authority under section 38,
the Authority is to decide whether or not to assess the proposal.

(2) The Authority’s decision under subsection (1) is to be based on
information —
(a) submitted in or with the referral or under section 38A; or
(b) derived from the Authority’s own investigations and
inquiries.

(3) Within 28 days after the referral of the proposal the Authority is
to give written notice of whether or not it is going to assess the
proposal to —

(a) the proponent; and

(b) if the proposal was not referred by the proponent, the
person that referred it; and

(c) any relevant decision-making authority.
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(4)

()

(6)

(7

(8)

39B.
(1)

2)

€)

If, for any reason, a relevant decision-making authority is not

given notice as required by subsection (3)(c) that a proposal is
going to be assessed, the Authority may give written notice to
the decision-making authority under this subsection.

Notice under subsection (4) may be given by the Authority of its
own motion or at the request of the decision-making authority,
and may be given at any time before a report on the proposal is
given to the Minister under section 44.

If the Authority decides to assess a proposal, it is to begin the
assessment as soon as practicable after the notices are given
under subsection (3).

If the Authority decides not to assess a proposal, it may
nevertheless give advice and make recommendations on the
environmental aspects of the proposal to the proponent or any
other relevant person or authority.

This section does not apply if the proposal is declared under
section 39B to be a derived proposal.

[Section 394 inserted by No. 54 of 2003 5. 8.]

Derived proposals

If a proposal (the referred proposal) is referred to the Authority
under section 38 the proponent may request the Authority in
writing to declare the referred proposal to be a derived proposal.

If the proposal is referred by the proponent, a request under
subsection (1) may be made in the referral.

If a request under subsection (1) is made, the Authority is to
declare the referred proposal to be a derived proposal if it
considers that —

(a) the referred proposal was identified in a strategic
proposal that has been assessed under this Part (the
strategic proposal); and

(b) after a report on the strategic proposal was published
under section 44(3), it was agreed or decided under
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4)

)

(6)

(7

(8)

section 45 that the referred proposal could be
implemented, or could be implemented subject to
conditions and procedures agreed or decided under that
section.

Despite subsection (3), the Authority may refuse to declare the
referred proposal to be a derived proposal if it considers that —

(a) environmental issues raised by the proposal were not
adequately assessed when the strategic proposal was
assessed; or

(b) there is significant new or additional information that
justifies the reassessment of the issues raised by the
proposal; or

(c) there has been a significant change in the relevant
environmental factors since the strategic proposal was
assessed.

If the Authority declares the referred proposal to be a derived
proposal, it is to —

(a) record the declaration in the public record kept under
section 39(1); and

(b) give written notice of the declaration to the Minister.

If the Authority declares the referred proposal to be a derived
proposal, it is not to assess the proposal except for the purposes
of conducting an inquiry under section 46(4).

If the Authority refuses to declare the referred proposal to be a
derived proposal it is to give written notice of the refusal to the
proponent.

The notice may be included in the notice given under
section 39A(3)(a).

[Section 39B inserted by No. 54 of 2003 s. 8.]
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40. Assessing referred proposals

(1) This section and section 40A apply if the Authority assesses a
proposal.

(2) The Authority may, for the purposes of assessing a proposal —

(a) require any person to provide it with such information as
is specified in that requirement; or

(aa) require the proponent to provide to the Authority a
contaminated sites auditor’s report on the proposal,
which complies with any relevant regulations made
under the Contaminated Sites Act 2003; or

(b) require the proponent to undertake an environmental
review and to report thereon to the Authority; or

(c) with the approval of the Minister and subject to
section 42, conduct a public inquiry in such manner as it
sees fit or appoint a committee consisting of —

(1)  Authority members; or

(i)  Authority members and persons other than
Authority members; or

(iii))  persons other than Authority members,

to conduct a public inquiry and report to the Authority
on its findings on the public inquiry.

(2a) As well as taking one or more of the courses of action set out in
subsection (2)(a) to (c¢), the Authority may make such other
investigations and inquiries as it thinks fit.

(3) Subject to any direction made under section 43, the Authority
shall determine the form, content, timing and procedure of any
environmental review required to be undertaken under
subsection (2)(b).

(4) Subject to any direction made under section 43 and to
subsection (5), the Authority may cause —
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(a) any information or report provided in compliance with a
requirement made under subsection (2)(a) or (aa); or

(b) any report made in compliance with a requirement made
under subsection (2)(b),

to be made available for public review and shall, if it does so,
determine the period within which, the extent to which and the
manner in which public authorities or persons may make
submissions to the Authority in respect of that information or
report.

(5) [Ifany information relating to a manufacturing process or trade
secret used in carrying on or operating any particular
undertaking or equipment (in this subsection called the
confidential information) is contained in —

(a) any information referred to in subsection (4)(a); or

(b) any report referred to in subsection (4)(b),

the Authority shall before causing the information referred to in
paragraph (a) or the report referred to in paragraph (b) to be
made available for public review under subsection (4) exclude
the confidential information from that information or report.

(6) When the Authority causes any information or report to be made
available for public review under subsection (4) —

(a) the proponent must —

(i) at the proponent’s own expense and to the
satisfaction of the Authority, make copies of that
information or report and advertise its
availability for public review; and

(i) provide copies of that information or report free
of charge to such public authorities and persons,
at such places and times as the Authority
determines; and

(iii)) provide copies of that information or report to
members of the public at such places and times,
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(7)

(8)

)

40A.
(D

and at a price not exceeding such maximum
price, as the Authority determines;

and

(b) the Authority may require the proponent to respond to
any submissions made to the Authority in respect of that
information or report in such manner as the Authority
thinks fit.

A committee appointed under subsection (2)(c) shall —

(a) conduct a public inquiry in respect of the proposal
concerned; and

(b) after holding the public inquiry referred to in
paragraph (a), report to the Authority on its findings on
that public inquiry.

The chairman and other members of a committee appointed
under subsection (2)(c) shall each of them be paid such
remuneration and travelling and other allowances as the
Authority on the recommendation of the Public Sector
Commissioner determines in his case.

A proponent or other person upon whom a requirement is
imposed under subsection (2)(a), (aa) or (b) or (6)(b) has to
comply with that requirement.

[Section 40 amended by No. 57 of 1997 5. 54(2),; No. 14 of 1998
s. 37; No. 54 of 2003 s. 9; No. 60 of 2003 s. 100 (as amended by
No. 40 0f 2005 5. 13(2) and (3)); No. 39 of 2010 5. 89.]

Termination of assessment

The Authority may terminate the assessment of a proposal if —
(a) the proponent agrees with the termination; or
(b) the proponent has failed to comply with —

(1) arequirement made under section 40(2)(a) or (b);
or

(i)  section 40(6)(a); or
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(ii1))  arequirement made under section 40(6)(b),

within such period as the Authority considers to be
reasonable in the circumstances; or

(¢) adecision-making authority has refused to approve the
proposal.

(2)  Subsection (1)(c) does not authorise the termination of the
assessment if the refusal by the decision-making authority —

(a) is being appealed against or reviewed under an
enactment; or

(b) s capable of being appealed against or reviewed under
an enactment.

[Section 404 inserted by No. 54 of 2003 s. 10.]

40B.  Assessment of strategic proposal: application of s. 41, 41A,
44 and 45

(1) Sections 41, 41A and 45(7) do not apply in relation to a
strategic proposal.

(2)  Section 44 and section 45 (other than subsection (7)) apply in
relation to a strategic proposal as if references in them to
implementation were references to the implementation of a
future proposal identified in the strategic proposal in the event
of that future proposal being declared under section 39B to be a
derived proposal.

(3) This section does not affect the application of sections 41, 41A,
44 and 45 in relation to a strategic proposal to the extent to
which the strategic proposal is itself a significant proposal.

[Section 40B inserted by No. 54 of 2003 5. 10.]

41. Decision-making authority not to approve proposal until
certain events occur

[(1) deleted]
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(2) A decision-making authority that —

)

(4)

41A.

(1)

(a) has referred a proposal to the Authority under, or in
compliance with a requirement made under, section 38;
or

(b) has been required under section 38(3) to refer a proposal
to the Authority,

shall not make any decision that could have the effect of causing
or allowing the proposal to be implemented until —

(c) itisinformed under section 39A(3)(b) that the Authority
is not going to assess the proposal and the period within
which an appeal against that decision may be lodged
under section 100(1) has expired without the lodging of
such an appeal or, if such an appeal has been lodged
within that period, that appeal has been determined; or

(d) an authority is served on it under section 45(7),
as the case requires.

Without limiting subsection (2), a decision-making authority
that has been given notice under section 39A(3)(c) or (4) that a
proposal is going to be or is being assessed is not to make any
decision that could have the effect of causing or allowing the
proposal to be implemented without having had an authority
under section 45(7) served on it.

Subsections (2) and (3) do not apply to a decision in relation to
a proposal if the effect of the decision would be to cause or
allow the doing of minor or preliminary work to which the
Authority has consented under section 41A(3).

[Section 41 amended by No. 54 of 2003 s. 11, No. 40 of 2010
5. 14.]

Proposal not to be implemented before action under s. 45
taken

If a decision of the Authority that a proposal is to be assessed
has been set out in the public record under section 39, a person
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42,

)

€)

(1)

)

who does anything to implement the proposal before a statement
is published under section 45(5)(b) or a notification is given
under section 45(8) commits an offence.

Subsection (1) applies even if the assessment of the proposal has
been terminated under section 40A and applies as if the
references to section 45(5)(b) and (8) were references to the
application of those provisions to any revised or further
proposal referred to the Authority under section 38 in place of
the terminated proposal.

Subsection (1) does not apply to minor or preliminary work
done with the Authority’s consent.
[Section 414 inserted by No. 54 of 2003 s. 12.]

Conduct of public inquiries under s. 40(2)(c)

The Royal Commissions Act 1968 applies to and in relation to a
public inquiry conducted under section 40(2)(c) as if references
in that Act to —

(a) aCommission were references to the Authority or to the
relevant committee; and

(b) the Chairman were references to the Chairman of the
Authority or to the chairman of the relevant committee;
and

(c) a Commissioner were references to an Authority
member or to a member of the relevant committee,

appointed under that section.

The Authority shall, after conducting a public inquiry under
section 40(2)(c) or considering the report of the relevant
committee appointed under that section to conduct a public
inquiry, as the case requires, incorporate the findings made by
it—

(a) on the public inquiry conducted by it; or

(b) on that report,
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43.
(1)

2)

)

(4)

43A.

as the case requires, in the report prepared by it under
section 44.

Minister may direct Authority as to assessing proposal

The Minister may —

(a) if the Authority considers that a proposal referred to it
under section 38 should not be assessed by it under this
Part; or

(b) during or after the assessment by the Authority of a
proposal referred to it under that section,

and after consulting the Authority, direct the Authority to assess
that proposal, or to assess or re-assess that proposal more fully
or more publicly or both, as the case requires, in accordance
with that direction, and the Authority shall comply with that
direction.

Sections 39, 39A(3), 40(2), (3), (4), (5), (6), (7), and (8), 41, 42
and 44 apply to the assessment or reassessment of a proposal
under a direction given under subsection (1) as if that direction
were a referral under section 38 of the proposal.

A direction cannot be given under subsection (1) if a statement
has been served under section 45(5) or a notification has been
given under section 45(8).

The Minister is to cause copies of the reasons for giving a
direction under subsection (1) to be —
(a) given to the Authority; and

(b) published as soon as practicable after the direction is
given.

[Section 43 amended by No. 57 of 1997 5. 54(3),; No. 54 of 2003
s. 13.]

Changes to proposals during assessment

While a proposal is being assessed, the Authority may consent
to the proponent changing the proposal without a revised
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proposal being referred to the Authority under this Part if the
Authority considers that the change is unlikely to significantly
increase any impact that the proposal may have on the
environment.

[Section 434 inserted by No. 54 of 2003 5. 14.]

44. Report by Authority on assessment of proposal

(1) If the Authority assesses a proposal, it is to prepare a report on
the outcome of its assessment of the proposal and give that
report (the assessment report) to the Minister.

(2) The assessment report must set out —

(a) what the Authority considers to be the key
environmental factors identified in the course of the
assessment; and

(b) the Authority’s recommendations as to whether or not
the proposal may be implemented and, if it recommends
that implementation be allowed, as to the conditions and
procedures, if any, to which implementation should be
subject.

(2a) The Authority mays, if it thinks fit, include other information,
advice and recommendations in the assessment report.

(2b)  Subject to subsection (2d), the assessment report may be given
to the Minister at any time but, so far as is practicable, it must
be given not later than 6 weeks after the Authority completes its
assessment or reassessment of the proposal.

(2c) The Minister may, after consulting the Authority, direct the
Authority to prepare the assessment report and give it to the
Minister —

(a) within a specified period after the day on which —

(1) the proposal was referred to the Authority under
section 38; or

(i) adirection was given to the Authority under
section 43(1),
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as the case requires; or
(b) Dbefore a specified date.
(2d) If a direction is given under subsection (2¢) the Authority must

45.

)

(1)

give the assessment report to the Minister within the specitfied
period or before the specified date.

The Minister shall, as soon as he is reasonably able to do so
after receiving copies of the assessment report, simultaneously
cause —

(a) that report to be published; and
(b) copies of that report to be given to —

(1) any other Minister appearing to him to be likely
to be concerned in the outcome of the proposal to
which that report relates; and

(i) each decision-making authority, if any, by which
the proposal to which that report relates was
referred to the Authority or which had been
given notice under section 39A(3)(c) or (4) in
relation to the proposal; and

(i)  if the proposal to which that report relates was
referred to the Authority by the proponent or
another person, to the proponent or the other
person.

[Section 44 amended by No. 54 of 2003 s. 15.]

Division 2 — Implementation of proposals

Procedure for deciding if proposal may be implemented

The Minister shall, after he has caused a report to be published
under section 44(3) —

(a) if the decision-making authority, or one or more of the
decision-making authorities, to which or whom a copy
or copies of the report has or have been given under that
section is or are another Minister or other Ministers,
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2)

)

(4)

)

consult that Minister or those Ministers and, if possible,
agree with him or them; or

(b) if neither the decision-making authority, nor any of the
decision-making authorities, as the case requires,
referred to in paragraph (a) is another Minister, consult
that decision-making authority or those decision-making
authorities and, if possible, agree with it or them,

on whether or not the proposal to which the report relates may
be implemented and, if that proposal may be implemented, to
what conditions and procedures, if any, that implementation
should be subject.

If the Minister and the other Minister or Ministers referred to in
subsection (1)(a) cannot agree on any of the matters referred to
in subsection (1), the Minister shall refer the matter or matters in
dispute to the Governor for his decision, and the decision of the
Governor on that matter or matters shall be final and without
appeal.

If the Minister and the decision-making authority or
decision-making authorities referred to in subsection (1)(b)
cannot agree on any of the matters referred to in subsection (1),
the Minister shall appoint an appeals committee to consider and
report to him on the matter or matters in dispute.

Sections 106, 107, 108, 109 and 110 apply to and in relation to a
matter in respect of which the Minister has appointed an appeals
committee under subsection (3) as if that matter were the subject
of an appeal from a decision of the Minister.

If the implementation agreement or decision is that the proposal
may be implemented, or may be implemented subject to
implementation conditions, the Minister is to —

(a) cause copies of a statement setting out the
implementation agreement or decision to be served
on —

(1) the Authority; and
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(b)

(i1)) each decision-making authority that was
consulted under subsection (1); and

(iii))  the proponent of the proposal; and
(iv)  the person who referred the proposal (if it was
not referred by a person referred to in
subparagraph (ii) or (iii));
and

cause the statement to be published as soon as is
practicable after it is served under paragraph (a).

(6) Notwithstanding anything in this section, if an appeal is lodged
under —

(a)

(b)

section 100(1)(d) in respect of a report published under
section 44(3), the proposal to which that report relates
shall not be implemented and conditions and procedures
shall not be agreed or decided under this section —

(i) while the appeal is pending; or
(i1)) otherwise than in accordance with the decision
made on the appeal;
or

section 100(3) in respect of any conditions or procedures
agreed or decided under this section, the proposal shall
not be implemented —

(i) while the appeal is pending; or

(i1)) subject to any conditions or procedures which are
not in accordance with the decision made on the
appeal.

(7) The Minister may, as soon as he is satisfied that there is no
reason why a proposal in respect of which a statement has been
published under subsection (5)(b) should not be implemented,
cause to be served on the decision-making authority precluded
by section 41 from making any decision that could have the
effect of causing or allowing that proposal to be implemented an
authority in writing permitting such a decision to be made.
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(8) If the implementation agreement or decision is that the proposal
may not be implemented, the Minister shall forthwith notity the
persons referred to in subsection (5)(a)(i), (ii), (iii) and (iv) in
writing accordingly.

[Section 45 amended by No. 54 of 2003 s. 16.]
45A. Implementation of derived proposal

(1) In this section —

section 39B declaration means a declaration under section 39B
that a proposal is a derived proposal.

(2) Subject to subsection (3), when the Minister is notified under
section 39B(5)(b) of a section 39B declaration, the
implementation agreement or decision previously made in
relation to the derived proposal takes effect and the Minister is
to cause written notice of the taking effect of the agreement or
decision to be served on —

(a) the Authority; and

(b) each decision-making authority that was notified of the
agreement or decision under section 45(5)(a)(i1); and

(¢c) the proponent of the derived proposal; and

(d) the person who referred the derived proposal (if it was
not referred by a person referred to in paragraph (b)

or (c)).

(3) If the implementation agreement or decision previously made in
relation to the derived proposal included implementation
conditions relating generally to 2 or more future proposals, the
Minister may, in the notice under subsection (2), specify which
of those implementation conditions apply to the derived
proposal and, subject to sections 46 to 46C, the conditions and
procedures so specified are the implementation conditions
relating to the derived proposal.

[Section 454 inserted by No. 54 of 2003 s. 17; amended by
No. 40 0f 2010 5. 4.]
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45B.

45C.

46.

(1)

2)

(1)

)

Implementation conditions apply to revised proposals

If a proposal is revised after implementation conditions have
been agreed or decided, each of those implementation
conditions continues to apply in relation to the revised proposal
subject to —

(a) it being changed under section 46; or

(b) revised conditions or procedures being agreed or
decided under section 45 in relation to the revised
proposal after the revised proposal has been referred to
the Authority and assessed.

[Section 45B inserted by No. 54 of 2003 s. 17.]

Changes to proposals after s. 45(5) statement issued

After a statement has been issued under section 45(5) in relation
to a proposal, the Minister may approve of the proponent
changing the proposal without a revised proposal being referred
to the Authority under this Part.

The Minister must not give approval under subsection (1) if the
Minister considers the change or changes to the proposal might
have a significant detrimental effect on the environment in

addition to, or different from, the effect of the original proposal.

[Section 45C inserted by No. 54 of 2003 s. 17.]

Changing implementation conditions

If the Minister considers that the implementation conditions
relating to a proposal, or any of them, should be changed
(whether because of changes to the proposal authorised under
section 45C or for any other reason), the Minister may request
the Authority to inquire into and report on the matter within
such period as is specified in the request.

The Authority is to record any request made under
subsection (1) in the public record kept under section 39.
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)

(4)

)

(6)

(7

(8)

)

The Authority is to carry out an inquiry in accordance with a
request made under subsection (1).

Without limiting subsection (1), if a proposal is declared under
section 39B to be a derived proposal, the Authority may inquire
into whether or not the implementation conditions relating to the
proposal, or any of them, should be changed.

For the purposes of an inquiry under subsection (3) or (4) the
Authority has all the powers conferred on it by Division 1 in
relation to a proposal.

On completing an inquiry under subsection (3) or (4), the
Authority is to prepare and give to the Minister a report that
includes —

(a) arecommendation on whether or not the implementation
conditions to which the inquiry relates, or any of them,
should be changed; and

(b) any other recommendations that it thinks appropriate.

As soon as the Minister is reasonably able to do so after
receiving copies of a report under subsection (6), the Minister is
to simultaneously cause that report to be published, and copies
of that report to be given, as if that report were a report referred
to in section 44(3).

After causing a report to be published under subsection (7), the
Minister is to deal with the question of whether or not the
implementation conditions to which the report relates, or any of
them, should be changed as if that question were the question of
to what conditions and procedures, if any, the implementation of
a proposal should be subjected, and section 45 applies to the
first-mentioned question accordingly.

A statement under section 45(5) as applied by subsection (8)
may change any of the implementation conditions to which the
report under subsection (6) relates.
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(10)

46A.
(1)

2)

)

46B.
(1)

A reference in this Division to a statement under section 45(5)
includes a reference to a statement under section 45(5) as
applied by subsection (8).

[Section 46 inserted by No. 54 of 2003 s. 18.]

Interim conditions and procedures

Having made a request under section 46(1) the Minister may,
subject to subsection (3) and with the consent of the proponent,
issue interim conditions and procedures to have effect instead of
the implementation conditions until a statement is published
under section 45(5) as applied by section 46(8).

The Minister is to cause notice of interim conditions and
procedures issued under subsection (1) —
(a) to be given in writing to —
(1) the Authority; and
(i) each decision-making authority that was notified
of the original implementation agreement or
decision under section 45(5)(a)(ii); and
(iii))  the proponent of the proposal;
and
(b) to be published.

The Minister is not to issue interim conditions and procedures
under subsection (1) if the Minister considers that
implementation of the proposal under those interim conditions
and procedures might have a significant detrimental effect on
the environment in addition to, or different from, the effect the
proposal might have if implemented under the implementation
conditions.

[Section 464 inserted by No. 54 of 2003 5. 18.]
Amendment of implementation conditions by assessment

Section 46 does not prevent any of the implementation
conditions relating to a proposal from being inquired into or
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reported on by the Authority when it is assessing a revised or
further proposal.

(2) Despite anything in section 46, if the Minister and any
decision-making authority that was consulted under this Act in
relation to the implementation conditions agree that a proposed
change to the implementation conditions is a major change, that
decision-making authority is to refer the proposed change to the
Authority under section 38(5) as a new proposal.

[Section 46B inserted by No. 54 of 2003 s. 18.]

46C.  Minor changes to implementation conditions

(1) The Minister may change the implementation conditions
without making a request under section 46(1) if the Minister
considers that the change is of a minor nature and is necessary
or desirable in order to —

(a) standardise the implementation conditions applying to
different proposals; or

(b) correct in the implementation conditions —

(1) aclerical mistake or unintentional error or
omission; or

(i) a figure that has been miscalculated; or
(iii)) a misdescription of any person, thing or property;
or

(c) make an administrative change to the format of the
implementation conditions that does not alter the
obligations of the proponent.

(2) The Minister is to cause notice of changes made under
subsection (1) —
(a) to be given in writing to —
(1) the Authority; and
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47.

(1)

2)

€)

(4)

(i1)) each decision-making authority that was
consulted under this Act in relation to the
implementation conditions; and

(iii))  the proponent of the proposal;
and
(b) to be published.

[Section 46C inserted by No. 54 of 2003 s. 18.]

Duties of proponents after service of s. 45 statement

If a statement has been served under section 45(5) and the
proponent does not ensure that any implementation of the
proposal to which the statement relates is carried out in
accordance with the implementation conditions, the proponent
commits an offence.

If a statement has been served under section 45(5)(a), the
proponent is to give the CEO such reports and information
about —

(a) the implementation of the proposal to which the
statement relates; and

(b) compliance with the implementation conditions,

as are required by written notice given to the proponent by the
CEO.

If, without reasonable excuse, the proponent refuses or fails to
comply with a requirement made under subsection (2), the
proponent commits an offence.

If a notification has been given under section 45(8) and the
proponent does anything to implement the proposal to which the
notification relates, the proponent commits an offence.

[Section 47 inserted by No. 54 of 2003 s. 19.]
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(1) The CEO may monitor the implementation of a proposal, or
cause it to be monitored, for the purpose of determining whether
the implementation conditions relating to the proposal are being
complied with.

(1a) If the CEO finds that any of the implementation conditions is
not being complied with, the CEO —

(a) may exercise any power in respect of the
non-compliance that is exercisable by the CEO under a
written law; and

(b) in any event, is to report the non-compliance to the
Minister.

(2) If implementation conditions relating to a proposal subject the
implementation of the proposal to requirements made by a
decision-making authority, the decision-making authority may
monitor that implementation, or cause it to be monitored, for the
purpose of determining whether the implementation conditions
of that kind are being complied with.

(2a) If the decision-making authority finds that any of the
implementation conditions of that kind is not being complied
with, the decision-making authority —

(a) may exercise any power in respect of the
non-compliance that is exercisable by it under a written
law or otherwise; and

(b) inany event, is to report the non-compliance to the
Minister.

(3) The Minister shall in relation to a proposal —
[(a) deleted]

(b) onreceiving any relevant report made to him under
subsection (1a)(b) or (2a)(b); or

(c) ifhe is not satisfied with any relevant monitoring
conducted, any relevant exercise of power, or any
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(4)

()

relevant report made or omitted to be made, under this
section,

exercise one or more of the powers set out in subsection (4).

The powers which the Minister shall exercise under
subsection (3) are that he may —

(a)

(b)

(c)

(d)

(e)

after making reasonable endeavours to consult the
proponent of the relevant proposal, cause to be served on
that proponent an order made by the Minister and
requiring that proponent forthwith to stop the
implementation of that proposal for a period not
exceeding 24 hours; and

cause to be served on the proponent of the relevant
proposal an order made by the Minister and requiring
that proponent to take such steps as are specified in that
order within such period as is so specified for the
purpose of complying with the relevant condition or
procedure or of preventing, controlling or abating any
pollution or environmental harm caused by any
non-compliance with that condition or procedure; and

cause such steps as are necessary for the purpose of
complying with the relevant condition or procedure to be
taken; and

cause such steps as are necessary for the purpose of
preventing, controlling or abating any pollution or
environmental harm caused by any non-compliance with
the relevant condition or procedure to be taken; and

if he considers that the relevant condition or procedure
should be changed, make a request under section 46(1).

Subject to section 101(4), the cost of taking any steps referred to
in subsection (4)(c) or (d) is a debt due to the Crown by the
proponent concerned and may be recovered from him by the
Minister by action in a court of competent jurisdiction and shall,
if so recovered, be credited to the Consolidated Account.
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(6) A proponent who does not comply with an order served on him
under subsection (4)(a) or (b) commits an offence.

(7) It shall not be necessary to publish in the Gazette an order
served under subsection (4)(a) or (b).

[Section 48 amended by No. 6 of 1993 s. 11, No. 49 of 1996
s. 64, No. 54 of 2003 5. 20 and 34, No. 77 of 20006 s. 4.]

Division 3 — Assessment of schemes
[Heading inserted by No. 23 of 1996 s. 20.]

48A.  Authority to decide whether or not schemes to be assessed

(1)  When a scheme is referred to the Authority under the relevant
scheme Act, the Authority shall, if it considers that the
scheme —

(a) should not be assessed by it under this Division, so
inform in writing the responsible authority within
28 days after that referral, but may nevertheless give
advice and make recommendations to the responsible
authority and any other relevant person on the
environmental issues raised by the scheme; or

(b) should be assessed by it under this Division —

(1) so inform in writing the responsible authority and
any relevant decision-making authority within
28 days after that referral and send within
60 days after that referral any instructions issued
by the Authority under section 48C(1)(a)
concerning the scope and content of an
environmental review of the scheme; and

(i1) assess under this Division changes in reservation
and zoning proposed by the scheme;

or

(c) is by its nature incapable of being made environmentally
acceptable, so inform in writing the responsible
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authority and the Minister within 28 days after that
referral.

(2)  On being informed under subsection (1)(¢c), the Minister may —

(a) under section 48E direct the Authority to assess the
relevant scheme; or
(b)  with the agreement of the responsible Minister,
advise —
(i) the Authority; and
(i1) the responsible authority; and
(ii1))  any relevant decision-making authority,
that the responsible authority cannot be informed under
subsection (1)(a) and that a statement cannot be
delivered and published under section 48F(2).

(3) If the Minister and the responsible Minister cannot agree on
whether or not advice should be given under subsection (2)(b),
section 48] applies.

[Section 484 inserted by No. 23 of 1996 s. 20.]
48B. Authority to keep public records of schemes referred to it

(1) The Authority shall, subject to this section, keep a public record
of each scheme referred to it under the relevant scheme Act and
shall in that public record set out —

(a) whether or not that scheme is to be assessed under this
Division; and

(b) if that scheme is to be assessed under this Division,
any instructions issued by the Authority under
section 48C(1)(a) concerning the scope and content
of an environmental review of that scheme.

(2) The Authority shall cause each public record kept by it under
subsection (1) to be made available for public inspection under
such conditions and at such places and times as are prescribed.
[Section 48B inserted by No. 23 of 1996 s. 20.]
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48C.  Authority’s powers for assessing referred schemes

(1) The Authority may, for the purpose of assessing under this
Division a scheme referred to it under the relevant scheme
Act —

(a) require the responsible authority, if it wishes that
scheme to proceed, to undertake an environmental
review of that scheme and report on it to the Authority,
and issue to the responsible authority instructions
concerning the scope and content of that environmental
review; and

(aa) require the responsible authority, if it wishes that
scheme to proceed, to provide to the Authority a
contaminated sites auditor’s report on that scheme,
which complies with any relevant regulations made
under the Contaminated Sites Act 2003; and

(b) require any person to provide it with such information as
is specified in that requirement; and

(c) make such investigations and inquiries as it thinks fit;
and

(d) consider existing reservations and zonings if the
Authority is of the opinion that there is scientific or
technical information that a proposal framed in
accordance with one or more of those reservations or
zonings is likely, if implemented, to have a significant
effect on the environment.

(2) A responsible authority or person of which or whom a
requirement is made under subsection (1) shall comply with that
requirement.

(3) Subject to any direction given under section 48E, the Authority
shall determine the form, timing and procedure of any
environmental review required to be undertaken under
subsection (1)(a).

(4) The Authority may cause —
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(a) any report made in compliance with a requirement made
under subsection (1)(a) or (aa); or

(b) any information provided in compliance with a
requirement made under subsection (1)(b),

to be made available for public review and shall, if it does so,
determine the period within which, the extent to which and the
manner in which public authorities or persons may make
submissions to the Authority in respect of that report or
information.

(5) When any report or information is made available for public
review under subsection (4) or the relevant scheme Act —

(a) the responsible authority shall —

(i) atits own expense advertise the availability of
the report or information for public review; and

(i1)) provide copies of the report or information to
such persons at such places and times and at such
prices as are prescribed;

and

(b) the Authority may require the responsible authority to
respond to any submissions made in respect of that

report or information in such manner as the Authority
thinks fit.

(6) Despite subsections (3), (4) and (5), if a scheme Act provides
for the timing and procedure of the public review of a
scheme —

(a) the responsible authority shall incorporate in the report
on the scheme any environmental review undertaken in
compliance with a requirement made under
subsection (1)(a); and

(b) the provisions of the scheme Act relating to that public
review shall apply to the scheme with that
environmental review incorporated in that report and
subsections (3), (4) and (5) shall not so apply.

page 78 Version 07-g0-01 As at 29 Aug 2012

Extract from www.slp.wa.gov.au, see that website for further information



Environmental Protection Act 1986

Environmental impact assessment Part IV
Assessment of schemes Division 3
s.48C

(7)  In subsection (6) —

public review, in relation to a scheme which is —

[(a), (aa) deleted]

(ab) prepared under the Hope Valley-Wattleup
Redevelopment Act 2000, means the procedure referred
to in sections 13 and 14 of that Act, or in section 17 of
that Act as read with those sections; or

[(ac), (b)  deleted]

(c) aregion planning scheme, or an amendment to a region
planning scheme, means the procedure referred to in
sections 43, 44, 46 and 48, or section 58, as the case
requires, of the Planning and Development Act 20035, or

(d) alocal planning scheme, or an amendment to a local
planning scheme, means the procedure referred to in
sections 84 and 87(1) of the Planning and Development
Act 2005 or

(e) a State planning policy to which section 32 of the
Planning and Development Act 2005 applies, or an
amendment to such a policy, means the procedure
referred to in sections 84 and 87(1), as read with
section 32, of that Act; or

(f) an improvement scheme, or an amendment to an
improvement scheme, means the procedure referred to in
the Planning and Development Act 2005 sections 84 and
87(1) as read with section 122B(1) of that Act; or

(g) prepared under the Metropolitan Redevelopment
Authority Act 2011, means a procedure referred to in
sections 43 and 44 of that Act, or in section 49 of that
Act as read with those sections.

[Section 48C inserted by No. 23 of 1996 s. 20; amended by

No. 38 0f 1999 s. 71(3); No. 77 of 2000 s. 37(3); No. 25 of 2001
5. 69; No. 60 of 2003 s. 100; No. 38 of 2005 5. 15; No. 28 of
2010 s. 26; No. 45 of 2011 5. 137(7).]
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48D.
(1)

2)

€)

Authority to report to Minister on schemes

Subject to subsection (2), the Authority shall, within a period
of —

(a) 60 days after the end of the period of public review
under the relevant scheme Act of a scheme referred to
the Authority under that scheme Act; or

(b) 30 days after receiving a response to environmental
issues raised in submissions made within the period of
public review under the relevant scheme Act, but not
more than 72 days after the end of the period referred to
in paragraph (a),

whichever is the later, or such longer period as the Minister
allows, report to the Minister on —

(c) the environmental factors relevant to that scheme; and

(d) the conditions, if any, to which that scheme should be
subject,

and may make such recommendations in that report as it sees fit.

The Minister may, after consulting the Authority in respect of a
scheme and with the agreement of the responsible Minister,
direct the Authority to report to the Minister on the matters
referred to in subsection (1)(c) and (d) in relation to the scheme,
and to make such recommendations in that report as the
Authority thinks fit —

(a)  within such period commencing on the day on which the
scheme was referred to the Authority under the relevant
scheme Act or a direction was given to the Authority
under section 48E(1), as the case requires; or

(b)  before such date,

as the Minister specifies in that direction, and the Authority
shall comply with that direction.

The Minister shall, as soon as he is reasonably able to do so
after receiving a report and any recommendations made to him
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under subsection (1) or in compliance with a direction given
under subsection (2), simultaneously cause —

(a) that report and any such recommendations to be
published; and

(b) copies of that report and any such recommendations to
be given to —

(1) the responsible Minister; and

(i1)) any other Minister appearing to the Minister to
be likely to be concerned in the outcome of the
scheme to which that report relates; and

(ii1))  the responsible authority in respect of the scheme
to which that report relates and any relevant
decision-making authority.

[Section 48D inserted by No. 23 of 1996 s. 20.]

48E. Minister may direct Authority to assess etc. referred
schemes

(1) Having consulted the Authority and obtained the agreement of
the responsible Minister, the Minister may —

(a) if the Authority decides not to assess a scheme referred
to it under the relevant scheme Act, after that decision
but before the period of public review of that scheme
begins; or

(b) if the Authority decides to assess a scheme referred to it
under the relevant scheme Act, after that assessment has
begun but before that scheme is finally approved,

direct the Authority to assess that scheme under this Division, or
to reassess that scheme under this Division more fully or more
publicly or both, as the case requires, in accordance with that
direction, and the Authority shall comply with that direction.

(2) Sections 48A, 48B, 48C and 48D apply to the assessment or
reassessment under this Division of a scheme under a direction
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given under subsection (1) as if that direction were a referral of
the scheme under the relevant scheme Act.

[Section 48E inserted by No. 23 of 1996 5. 20.]

48F. Procedure for agreeing or deciding on conditions to which
schemes are to be subject

(1) The Minister shall, after he has caused a report to be published
under section 48D(3), consult the responsible Minister and, if
possible, agree with him on the conditions, if any, to which the
scheme to which the report relates should be subject if that
scheme is to be implemented.

(2) Ifan agreement is reached under this section or a decision is
made under section 48J on the conditions, if any, to which a
scheme should be subject, the Minister shall cause —

(a) copies of a statement which sets out those conditions, if
any, and advises that there is no environmental reason
why the scheme should not be implemented subject to
those conditions to be delivered to —

(1) the Authority; and
(i1) the responsible Minister; and

(iii))  any other Minister to whom a copy of the
relevant report has been given under
section 48D(3), the responsible authority and any
relevant decision-making authority;

and

(b) that statement to be published as soon after the delivery
referred to in paragraph (a) as is practicable.

(3) Despite anything in this section, a scheme to which a report
published under section 48D(3) relates shall not be
implemented, and conditions shall not be agreed under this
section or decided under section 48] —

(a) during the period of 14 days referred to in
section 100(3a)(c); or
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(b) if an appeal is lodged under section 100(1)(e) in respect
of that report —

(i) while the appeal is pending; or

(i) otherwise than in accordance with the decision
made on the appeal.

[Section 48F inserted by No. 23 of 1996 5. 20; amended by
No. 54 0f 2003 s. 21; No. 40 0of 2010 s. 5.]

48G.  Review of conditions in statements published under s. 48F

(1) A responsible authority may, after the publication of a statement
of conditions under section 48F(2)(b) and before the responsible
Minister or the Governor grants final approval of the scheme to
which that statement relates, request the responsible Minister to
initiate a review of the conditions set out in the statement.

(2) If the responsible Minister agrees to a request under
subsection (1), the responsible Minister and the Minister shall
consult each other and attempt to reach agreement on whether or
not the relevant conditions should be altered and, if so, to what
extent.

(3) If conditions the subject of an agreement under this section or a
decision under section 48] are altered by that agreement or
decision, the Minister shall cause —

(a) copies of a statement setting out those conditions as
altered to be delivered to —

(1) the Authority; and
(i1)  the responsible Minister; and

(ii1))  the responsible authority and any relevant
decision-making authority;

and
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48H.
(1)

)

)

(b) that statement to be published as soon after the service
referred to in paragraph (a) as is practicable,

and conditions so altered shall be treated for the purposes of this
Act as having been agreed under section 48F or decided under
section 481J.

[Section 48G inserted by No. 23 of 1996 s. 20.]

Division 4 — Implementation of schemes
[Heading inserted by No. 23 of 1996 s. 20.]

Control of implementation of assessed schemes

A responsible authority shall monitor or cause to be monitored
the implementation of its assessed schemes and of proposals
under its assessed schemes insofar as those assessed schemes
and proposals are subject to any condition agreed under

section 48F or decided under section 48J (referred to in this
section as the condition) for the purpose of determining whether
or not the condition has been or is being complied with.

If the responsible authority finds under subsection (1) that the
condition has not been or is not being complied with, it shall —

(a) exercise such powers, if any, in respect of that
non-compliance as are conferred on it by any written
law as it thinks fit for the purpose of securing
compliance with the condition; and

(b) report that non-compliance to the responsible Minister.
If non-compliance with the condition is reported to the

responsible Minister under subsection (2)(b) or otherwise
becomes known to him, the responsible Minister shall —

(a) advise the Minister of that non-compliance; and

(b) cause such steps to be taken as are necessary to achieve
compliance with the condition.
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(4) If the Minister is not satisfied with any monitoring conducted,
exercise of powers, report or advice made or received, or steps
taken, under this section, the Minister may, after making
reasonable endeavours to consult the responsible Minister, give
the responsible Minister advice recommending the steps that the
Minister considers to be necessary to achieve compliance with
the condition.

[Section 48H inserted by No. 23 of 1996 s. 20.]

481. Which proposals under assessed schemes to be referred to
Authority

(1) Despite section 38, when a proposal under an assessed scheme
that appears likely, if implemented, to have a significant effect
on the environment comes to the notice of the responsible
authority in respect of the assessed scheme, that responsible
authority shall determine whether or not —

(a) the environmental issues raised by that proposal were
assessed in any assessment of the assessed scheme under
this Division; and

(b) that proposal complies with the assessed scheme and any
conditions to which the assessed scheme is subject.

(2) If the responsible authority determines under subsection (1)
that —

(a) the environmental issues raised by the proposal were
assessed in any assessment of the assessed scheme under
this Division; and

(b) the proposal complies with the assessed scheme and any
conditions to which the assessed scheme is subject,

the responsible authority need not refer the proposal to the
Authority under section 38.

(3) Ifthe responsible authority determines under subsection (1)
that —
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(a)

(b)

one or more of the environmental issues raised by the
proposal was or were not assessed in any assessment of
the assessed scheme under this Division; or

the proposal does not comply with the assessed scheme
or one or more of the conditions to which the assessed
scheme is subject,

the responsible authority shall —

(c)
(d)

in its capacity as a decision-making authority refer the
proposal to the Authority under section 38; or

refuse to approve the implementation of the proposal.

[Section 481 inserted by No. 23 of 1996 s. 20.]

Disputes between Minister and responsible Ministers,
Governor to decide

If the Minister and a responsible Minister cannot agree —

(a)
(b)

(c)

(d)

(e)

on whether or not the Minister should give advice under
section 48A(2)(b) in relation to a scheme; or

under the relevant scheme Act on whether or not an
environmental review has been undertaken in

accordance with the relevant instructions issued under
section 48C(1)(a); or

on whether or not a direction should be given to the
Authority under section 48D(2) or 48E(1) or, if a
direction should be so given, what its content should be;
or

on whether or not the scheme to which a report relates

should be subject to conditions under section 48F or, if
that scheme should be so subject, to what conditions it

should be so subject; or

on whether or not conditions referred to in
section 48G(2) should be altered and, if so, to what
extent,
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the Minister and the responsible Minister shall refer the matter
in dispute to the Governor and the decision of the Governor on
that matter shall be final and without appeal.

[Section 48J inserted by No. 23 of 1996 s. 20.]
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Part V— Environmental regulation
[Heading inserted by No. 54 of 2003 5. 35.]

Division 1 — Pollution and environmental harm offences

49.
(1)

)

€)

(4)

)

[Heading inserted by No. 54 of 2003 s. 35.]

Causing pollution and unreasonable emissions

In this section —

unreasonable emission means an emission or transmission of
noise, odour or electromagnetic radiation which unreasonably
interferes with the health, welfare, convenience, comfort or
amenity of any person.
A person who intentionally or with criminal negligence —

(a) causes pollution; or

(b) allows pollution to be caused,

commits an offence.

A person who causes pollution or allows pollution to be caused
commits an offence.

A person who intentionally or with criminal negligence —
(a) emits an unreasonable emission from any premises; or
(b) causes an unreasonable emission to be emitted from any
premises,

commits an offence.

A person who —
(a) emits an unreasonable emission from any premises; or
(b) causes an unreasonable emission to be emitted from any
premises,

commits an offence.
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(6) A person charged with committing an offence against
subsection (2) may be convicted of an offence against
subsection (3) which is established by the evidence.

(7) A person charged with committing an offence against
subsection (4) may be convicted of an offence against
subsection (5) which is established by the evidence.

[Section 49 inserted by No. 14 of 1998 s. 6, amended by No. 54
0f 2003 s. 36.]

49A. Dumping waste

(1) In this section —

place includes water, a vehicle and a receptacle.

(2) A person who discharges or abandons, or causes or allows to be
discharged or abandoned, any solid or liquid waste in water to
which the public has access commits an offence.

(3) A person who discharges or abandons, or causes or allows to be
discharged or abandoned, any solid or liquid waste on or in any
place, other than water to which the public has access, commits
an offence.

(4) TItisadefence to a charge under subsection (3) for a person to
show that the waste was discharged or abandoned in the place
concerned with the consent of the person who controlled and
managed that place.

(5) A person charged with committing an offence against
subsection (2) or (3) may be convicted of an offence against the
Litter Act 1979 section 23 which is established by the evidence.

[Section 494 inserted by No. 48 of 2010 s. 4.]
50. Discharging waste in circumstances likely to cause pollution

(1) A person who intentionally or with criminal negligence —

(a) causes waste to be placed; or
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(b) allows waste to be placed,

in any position from which the waste —

(¢) could reasonably be expected to gain access to any
portion of the environment; and

(d) would in so gaining access be likely to result in pollution,
commits an offence.
(2) A person who causes or allows waste to be placed in any
position from which the waste —

(a) could reasonably be expected to gain access to any
portion of the environment; and

(b) would in so gaining access be likely to result in pollution,
commits an offence.

(3) A person charged with committing an offence against
subsection (1) may be convicted of an offence against
subsection (2) or section 49A(2) or (3) which is established by
the evidence.

(4) A person charged with committing an offence against
subsection (2) may be convicted of an offence against
section 49A(2) or (3) which is established by the evidence.

[Section 50 inserted by No. 14 of 1998 s. 6, amended by No. 48
of 2010s. 5.]

S50A.  Causing serious environmental harm

(1) A person who, intentionally or with criminal negligence —
(a) causes serious environmental harm; or

(b) allows serious environmental harm to be caused,
commits an offence.

(2) A person who —

(a) causes serious environmental harm; or
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)

50B.
(1)

2)

€)

50C.

(b) allows serious environmental harm to be caused,
commits an offence.

A person charged with committing an offence against
subsection (1) may be convicted of an offence against
subsection (2) which is established by the evidence.

[Section 504 inserted by No. 54 of 2003 5. 37.]

Causing material environmental harm

A person who intentionally or with criminal negligence —
(a) causes material environmental harm; or

(b) allows material environmental harm to be caused,
commits an offence.

A person who —
(a) causes material environmental harm; or

(b) allows material environmental harm to be caused,
commits an offence.

A person charged with committing an offence against
subsection (1) may be convicted of an offence against
subsection (2) which is established by the evidence.

[Section 50B inserted by No. 54 of 2003 s. 37.]

Court may find accused guilty of alternative offences if
charged with causing serious environmental harm

A person charged with committing an offence against
section S0A may be convicted of an offence against
section 50B(1) or (2) or 51C which is established by the
evidence.

[Section 50C inserted by No. 54 of 2003 s. 37.]
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S0D.  Regulations may require authorisation for conduct that
might cause pollution or environmental harm
(1) In this section —

authorisation means a licence, permit, approval or exemption
granted, issued or given under the regulations;

conduct affecting the environment means —

(a) causing or allowing anything to be discharged, emitted
or transmitted; or

(b) causing or allowing the nature or volume of anything
discharged, emitted or transmitted to be changed; or

(¢) conduct, or an operation or activity, that is a potential
cause of pollution or environmental harm; or

(d) causing or allowing conduct, or an operation or activity,
that is a potential cause of pollution or environmental
harm.

(2) If the regulations require an authorisation to be held for conduct
affecting the environment, a person who contravenes the
regulations by —

(a) engaging in that conduct without there being an
authorisation in force in relation to it; or

(b) engaging in that conduct in contravention of a condition
to which an authorisation is subject,

commits an offence.

(3) Subsection (2) does not apply if a penalty for that contravention
of the regulations is provided in the regulations.

[Section 50D inserted by No. 54 of 2003 s. 37.]

51. Occupiers of premises, duties as to emissions

The occupier of any premises who does not —

(a) comply with any prescribed standard for an emission;
and
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(b) take all reasonable and practicable measures to prevent
or minimise emissions,

from those premises commits an offence.

[Section 51 amended by No. 54 of 2003 s. 38.]

Division 2 — Clearing of native vegetation
[Heading inserted by No. 54 of 2003 s. 110(1).]

51A. Terms used

In this Division —
area permit has the meaning given by section 51E(7);
clearing means —
(a) the killing or destruction of; or
(b) the removal of; or
(c) the severing or ringbarking of trunks or stems of; or
(d) the doing of any other substantial damage to,

some or all of the native vegetation in an area, and includes the
draining or flooding of land, the burning of vegetation, the
grazing of stock, or any other act or activity, that causes —

(e) the killing or destruction of; or
(f) the severing of trunks or stems of; or
(g) any other substantial damage to,

some or all of the native vegetation in an area;

clearing principles means the principles for clearing native
vegetation set out in Schedule 5;

environmentally sensitive area means an area that is the subject
of a declaration that is in force under section 51B;

native vegetation has the meaning given by section 3(1) but
does not include vegetation that was intentionally sown, planted
or propagated unless —
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(a) that vegetation was sown, planted or propagated as
required under this Act or another written law; or
(b) that vegetation is of a class declared by regulation to be
included in this definition;
occupier of land means a person who is in occupation or control
of the land, or who is entitled to be in occupation or control of
the land;
owner of land means —
(a) inrelation to land alienated from the Crown, the holder
(at law or in equity) of an estate in fee simple in the
land; and
(b) in relation to land that the Crown has lawfully agreed to
alienate, the person who is entitled to the benefit of the
agreement; and
(c) inrelation to land held under a lease lawfully granted by
the Crown, the lessee; and
(d) in relation to any other land, the public authority that has
the care, control or management of the land or, if there is
no such public authority, the Crown;
purpose permit has the meaning given by section 51E(8).
[Section 514 inserted by No. 54 of 2003 s. 110(1).]
51B. Environmentally sensitive areas, declaration of
(1) The Minister may, by notice, declare —
(a) an area of the State specified in the notice; or
(b) an area of the State of a class specified in the notice,
to be an environmentally sensitive area for the purposes of this
Division.
(2) A notice under this section is subsidiary legislation for the
purposes of the Interpretation Act 1954.
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)

(4)

S1C.

S1D.

(1)

Subsections (1), (2), (3), (5), (6) and (8)(a) of section 42 of the
Interpretation Act 1984 apply to a notice under this section as if
it were regulations within the meaning of that section.

Before a notice is published under this section the Minister
shall —

(a) seek comments on it from the Authority and from any
public authority or person which or who has, in the
opinion of the Minister, an interest in its subject matter;
and

(b) take into account any comments received from the
Authority or such a public authority or person.

[Section 51B inserted by No. 54 of 2003 5. 110(1).]

Unauthorised clearing of native vegetation
A person who causes or allows clearing commits an offence
unless the clearing —

(a) 1isdone in accordance with a clearing permit; or

(b) 1is of akind set out in Schedule 6; or

(c) isof akind prescribed for the purposes of this section
and is not done in an environmentally sensitive area.

[Section 51C inserted by No. 54 of 2003 s. 110(1).]

Application of s. 51C(a) to certain land affected by Soil and
Land Conservation Act 1945

In this section —

agreement to reserve means an agreement to reserve as referred
to in section 30B(2) of the SLC Act;

Commissioner means the person for the time being holding or
acting in the office of the Commissioner of Soil and Land
Conservation under the SLC Act;

conservation covenant means a conservation covenant as
referred to in section 30B(2) of the SLC Act;
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SLC Act means the Soil and Land Conservation Act 1945,
soil conservation notice has the same meaning as it has in
Part V of the SLC Act.
(2) Section 51C(a) does not apply to the clearing of vegetation on
land the subject of an agreement to reserve unless —
(a) the clearing permit was granted; or

(b) the clearing is done,
with the written approval of the Commissioner.

(3) Section 51C(a) does not apply to the clearing of vegetation —
(a) on land the subject of a conservation covenant; or

(b) in contravention of a soil conservation notice.

[Section 51D inserted by No. 54 of 2003 s. 110(1).]
S1E.  Clearing permits, applying for, granting, refusing etc.

(1)  An application for a clearing permit shall —

(a) be made in the form and in the manner approved by the
CEOQO; and

(b) indicate whether it relates to —

(1) the clearing of a particular area specified in the
application; or
(i1)  the clearing of different areas from time to time
for a purpose specified in the application;
and

(¢) beaccompanied by the fee prescribed by or determined
under the regulations; and

(d) be supported by any management plans, maps, and other
documents and information required by the CEO and
include a summary of that supporting documentation
and information.

(2) An application for a clearing permit can only be made —
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(a) ifitrelates to clearing referred to in
subsection (1)(b)(1) —
(1) by the owner of the land on which the clearing is
proposed to be done or a person acting on the
owner’s behalf; or

(i) by a person who satisfies the CEO that the
person is likely to become the owner of the land
on which the clearing is proposed to be done;

or

(b) ifitrelates to clearing