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Western Australia

Criminal Organisations Control Act 2012

No. 49 of 2012

An Act to—

providefor the making of declarations and control ordersfor the
purpose of disrupting and restricting the activities of
organisationsinvolved in serious criminal activity, their members
and associates, and the imposition of criminal sanctions on

per sonswho recruit membersfor such organisationsor finance
or support them in other ways; and

amend The Criminal Codeto create certain offencesrelating to
participating in the activities of a criminal organisation, and
instructing the commission of offencesfor the benefit of, at the
direction of or in association with a criminal organisation; and
amend the Criminal Property Confiscation Act 2000 to enablethe
confiscation of crime-derived or unlawfully acquired property if
a person whoisa controlled person or a member of a declared
criminal organisation isinvolved in the commission of an offence;
and
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amend the Evidence Act 1906 to provide special protectionsto
victims and prosecution witnhessesin proceedingsfor certain
offencesinvolving criminal organisations; and

amend the Misuse of Drugs Act 1981 to enable the making of a
drug trafficker declaration if, at the time of the commission of
certain drug offences, the offender was a member of a declared
criminal organisation; and

amend the Sentencing Act 1995 to require the imposition of
mandatory minimum sentences on offenderswho commit certain
offences at the direction of, in association with or for the benefit
of a declared criminal organisation, and make such offenders
ineligiblefor parole; and

make related amendmentsto various Acts,

and for related purposes.

[ Assented to 29 November 2012]

The Parliament of Western Australia enacts as follows:
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Preliminary Part 1

s. 1

D

Part 1 — Preliminary

Short title
Thisisthe Criminal Organisations Control Act 2012.

Commencement

This Act comes into operation as follows —

(@ sections 1 and 2 — on the day on which this Act
receives the Royal Assent;

(b) the provisions of the Act other than sections 1 and 2 and
Part 8 — on aday fixed by proclamation, and different
days may be fixed for different provisions;

(c) Part 8— when section 7 comes into operation.

Termsused

In this Act, unless the contrary intention appears —
associate, with another person —
(& means—
(i) tobein company with the other person; or
(i)  to communicate with the other person by any
means (including by post, facsimile, telephone,
email or any other form of electronic
communication);
and
(b) includes associating with the other person, in any of the
ways mentioned in paragraph (a), within or outside
Western Australia, including outside Australia;
authorisation includes alicence, registration, approval, permit,
exemption, certificate or other form of authority (whether

granted or obtained under alaw of this State or of another State
or Territory or of the Commonwealth);

CC Commissioner means the person holding the office of
Commissioner established under the Corruption and Crime

As at 29 Nov 2012 No. 49 of 2012 page 3
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Part 1

s. 3

Preliminary

Commission Act 2003 or the person acting in that office for the
reasons mentioned in section 14(1)(a) or (b) of that Act;

close family member has the meaning given in subsection (2);

Commissioner of Police means the person holding or acting in
the office of Commissioner of Police under the Police Act 1892;

control order means —
(@ anorder made under section 57; or
(b) aregistered interstate control order;

controlled person means a person in relation to whom an
interim control order or a control order isin force;

conviction —

(@ meansafinding of guilt by acourt, or the acceptance of
apleaof guilty by a court, whether or not a conviction is
recorded; and

(b) regardliess of the Spent Convictions Act 1988 sections 13
and 25 to 27, includes a spent conviction as defined in
section 3 of that Act;

corresponding law has the meaning given in section 118;
court means the Supreme Court;

criminal intelligence information has the meaning given in
section 109;

declaration means —

(@) adeclaration under Part 2 that an organisation isa
criminal organisation; or

(b) aregistered interstate declaration;

declared criminal organisation means an organisation in
respect of which adeclarationisin force;

designated authority means a judge or retired judge currently
designated under section 26;

firearm —

(@ hasthe meaning given in the Firearms Act 1973
section 4; and

page 4
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s. 3

(b) includes ammunition as defined in that section;

firearms condition means a condition of an interim control
order or a control order that prohibits the controlled person to
whom the order relates from possessing afirearm;

firearms licence means —

(@ alicenceissued, permit granted or approval given, under
the Firearms Act 1973, entitling a person to bein
possession of afirearm; or

(b) aFirearms Act Extract of Licence issued under the
Firearms Act 1973;

funds means —

(@) property and assets of every kind, whether tangible or
intangible, movable or immovable, however acquired; or

(b) legal documents or instrumentsin any form, including
electronic or digital, evidencing title to, or interest in,
property or assets to which paragraph (a) applies,
including, but not limited to, bank credits, travellers
chegues, bank cheques, money orders, shares, securities,
bonds, debt instruments, drafts and letters of credit;

interim control order means an order made under section 38;
interstate control order has the meaning given in section 118;
inter state declaration has the meaning given in section 118;
judge means ajudge of the Supreme Court;

juvenile has the meaning given in section 73(1);

member, in relation to an organisation, includes —

(@ inthe case of an organisation that is abody corporate, a
director or an officer of the body corporate; and

(b) inanycase—

(i) an associate member or prospective member
(however described) of the organisation; and

(i) aperson who identifies himself or herself, in
some way, as belonging to the organisation;

As at 29 Nov 2012 No. 49 of 2012 page 5
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occupation means an occupation, trade, profession or calling of
any kind,

officer of the Corruption and Crime Commission means an
officer of the Commission as defined in the Corruption and
Crime Commission Act 2003 section 3(1);

organisation means any incorporated body or unincorporated
group (however structured), whether the body or group —

(@) isbasedinthis State or elsewhere; or

(b) consists of persons ordinarily resident in this State or
elsewhere; or

(c) ispart of, or affiliated with, another organisation, or is
separate from, or unaffiliated to, another organisation;

Parliamentary Commissioner means the Parliamentary
Commissioner for Administrative Investigations appointed
under the Parliamentary Commissioner Act 1971;

personal details, in relation to a person, means —
(@ theperson’sfull name; and
(b) the person’sdate of birth; and
(c) theaddress where the personisresiding; and

(d) the address where the person usually resides, if that is
different from the address referred to in paragraph (c);
and

(e) theperson’s business address,
prescribed activity has the meaning given in section 80(1);

protected submission means a submission made in accordance
with section 11;

recruit includes counsel, procure, solicit, incite and induce;

register means the Register of Crimina Organisations and
Controlled Persons kept under section 113;

registered interstate control order means an interstate control
order that is registered under Part 7 Division 3;
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registered interstate declaration means an interstate declaration
that is registered under Part 7 Division 2;

registrar means a person holding or acting in an office
designated under the Supreme Court Act 1935 as the Principal
Registrar or aregistrar or adeputy registrar;

regulatory authority means a person or body that, under a
written law, has afunction of granting authorisations to carry on
any occupation or activity;

responsible person, in relation to a controlled person who uses
or has accessto afirearm in the course of that person’s usual
occupation, means —

(@ the person who holds afirearms licence (or the
equivaent under alaw of another State or a Territory)
for that firearm; or

(b) inany other case, the person by whom the controlled
person is employed or engaged;
senior police officer means a police officer who is, or is acting
as, an inspector or an officer of arank more senior than an
inspector;
serious criminal activity means any of the following —

(@) obtaining materia benefits from conduct that constitutes
a serious indictable offence;

(b) obtaining material benefits from conduct engaged in
outside this State (including outside Australia) that, if it
occurred in this State, would constitute a serious
indictable offence;

(c) committing a serious violence offence;
(d) engaging in conduct outside this State (including outside

Australia) that, if it occurred in this State, would
constitute a serious violence offence;

serious indictable offence means an indictable offence for
which the penalty specified by awritten law is or includes
imprisonment for 5 years or more or life;
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s. 4

serious violence offence means an offence for which the
penalty specified by awritten law is or includes imprisonment
for 10 years or more or life, if the conduct constituting the
offence involves any of the following —

(@ lossof aperson’slifeor seriousrisk of loss of aperson’s
life;

(b) seriousinjury to aperson or serious risk of serious
injury to a person;

(c) serious damage to property in circumstances
endangering the safety of any person;

weapon has the meaning given in the Weapons Act 1999
section 3;

working day means a day other than a Saturday, a Sunday or a
public holiday.
(2) For the purposes of thisAct, a person (person A) isaclose
family member of another person (person B) if —
(@) person A isaspouse or former spouse of person B; or

(b) person A is, or has been, in a de facto relationship with
person B; or

(c) person A isaparent or grandparent of person B
(whether by blood or marriage); or

(d) person A isabrother or sister of person B (whether by
blood or marriage); or

(e) person A isaguardian or carer of person B.

4, Pur poses of this Act

(1) The purposes of thisAct are —

(@) todisrupt and restrict the activities of organisations
involved in serious criminal activity, their members and
associates so as to reduce their capacity to carry out
activities that may facilitate serious criminal activity;
and
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(b) to protect members of the public from violence
associated with those organisations.

(2) Without derogating from subsection (1), it is not the intention of
Parliament that the powersin this Act be used in a manner that
would diminish the freedom of personsin this State to
participate in advocacy, protest, dissent or industrial action.

5. Act binds Crown

(1) ThisAct bindsthe State and, so far as the legidative power of
Parliament permits, the Crown in all its other capacities.

(2) Nothingin this Act makes the Crown in any capacity liable to
prosecution for an offence.
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Part 2

Declared criminal organisations

Division 1 Applications for declaration

S.6

D

(2)

1)

(2)

3)

Part 2 — Declared criminal organisations

Division 1 — Applicationsfor declaration

Pur pose of declaration

The purpose of a declaration that an organisation isacriminal
organisation is to enable control orders to be made to disrupt

and restrict the activities of members and former members of
the organisation and certain other persons.

A declaration also makes it an offence for anyone to recruit
persons to become members of the organisation.

Application for declaration

The Commissioner of Police or the CC Commissioner may
apply for adeclaration that an organisation (the respondent) isa
criminal organisation for the purposes of this Act.

The application must —

(@ beinwriting; and

(b) identify the particular organisation in respect of which
the declaration is sought; and

(c) describe the nature of the organisation and any of its
distinguishing characteristics, and

(d) set out the grounds on which the declaration is sought;
and

(e) set out theinformation supporting those grounds; and

(f) set out the details of any previous application for a
declaration in respect of the organisation and the
outcome of that application.

The application must be accompanied by one or more affidavits
verifying the contents of the application, as follows —

(&) if the application is made by the Commissioner of
Police, an affidavit from that Commissioner or affidavits
from one or more other senior police officers;

page 10

No. 49 of 2012 As at 29 Nov 2012

Extract from www.slp.wa.gov.au, see that website for further information



Criminal Organisations Control Act 2012

Declared criminal organisations Part 2
Applications for declaration Division 1
s.8

(b) if the application is made by the CC Commissioner, an
affidavit from that Commissioner or affidavits from one
or more other officers of the Corruption and Crime
Commission who are authorised officers under the
Corruption and Crime Commission Act 2003
section 184.

(4) For the purpose of subsection (2)(b), the application may
identify the organisation by —

(@ specifying the name of the organisation; or

(b) specifying the name by which the organisation is
commonly known; or

(c) providing other particulars about the organisation.

(5) The application must be lodged with aregistrar nominated for
the purpose by or in accordance with the regulations, and that
registrar must, without delay, refer the application to a
designated authority.

(6) Onreceiving an application that complies with this section, a
designated authority must determine the date, time and place of
the hearing of the application, and notify the applicant
accordingly.

8. Publication of notice of application

(1) If anapplication is made under section 7 in relation to an
organisation, the applicant must publish a notice in the Gazette
and in at least one newspaper circulating throughout the
State —

(& specifying that an application has been made for a
declaration under this Part in respect of the organisation;
and

(b) setting out a brief explanation of the effect of Part 3
Division 5 in relation to amember or former member of
the organisation if the declaration is made and an
interim control order or acontrol order ismadein
relation to the member or former member; and
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s.9

(c) statingthat, if the declaration is made, it will be an
offence for anyone to recruit another person to become a
member of the organisation; and

(d) inviting members of the organisation and other persons
who may be directly affected (whether or not adversely)
by the outcome of the application to make submissions
to the designated authority at a hearing; and

(e) specifying the date, time and place of the hearing, as
determined by the designated authority.

(2) The notice must be published as soon as practicable but not later
than 5 working days after the application is lodged.

Division 2 — Deter mination of applications

9. Hearing of application

(1) A designated authority must hold a hearing of an application for
adeclaration.

(2) Therulesof evidence do not apply to a hearing.

(3) The persons who may attend and make submissions at the
hearing of an application may do so personally or by counsel or
representative.

(4) For the purposes of determining an application for a
declaration —

(@) adesignated authority has the powers of a Royal
Commission and the Chairman of a Royal Commission
under the Royal Commissions Act 1968; and

(b) al the provisions of that Act (other than section 18)
have effect as if they were enacted in this Act with any
necessary changes and in terms made applicable to a
designated authority and the determination of an
application for adeclaration as if an application were a
matter into which a Royal Commission was appointed to
inquire under that Act.
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()
10.
D)

2

3)

(4)

()

(6)

Part 5 applies to proceedings under this Part.

Per sons who may attend and make submissions

The applicant for a declaration may be present and make
submissions in relation to the application at the hearing of the
application.

The respondent may be present and make submissionsin
relation to the application at the hearing, but subject to
subsection (5).

Any member of the respondent, and any other person who may
be directly affected (whether or not adversely) by the outcome
of the application, may, with the leave of the designated
authority, be present and make submissionsin relation to the
application at the hearing, but subject to subsection (5).

Without limiting the Royal Commissions Act 1968 section 22,
the designated authority may, so far as the designated authority
thinks proper, examine or cross-examine any witness on any
matter which the designated authority thinks relevant, or allow a
person appearing at the hearing to do so.

Despite subsections (2), (3) and (4) —
(@) theapplicant may object to any person referred to in any
of those subsections being present during part of the

hearing in which criminal intelligence information is
disclosed; and

(b) the designated authority must deal with the objection
under section 110.

A person referred to in subsection (3) who does not wish to be
present at the hearing may make a protected submission to the
designated authority in private in accordance with section 11,
and the designated authority must deal with that submission
under that section.
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11.
L)

(2)

12.

13.
L)

2

Protected submissions

For the purposes of this Part, a protected submission isa
submission made by a person who has reasonable grounds to
believe that he or she, or a close family member of that person,
may be subjected to action comprising or involving injury,
damage, loss, intimidation or harassment in reprisal for making
the submission.

In proceedings under this Part, a designated authority must take
steps to maintain the confidentiality of a protected submission,
including steps to receive evidence and hear the submission in
private.

Designated authority can make declaration despite
non-appear ance of respondent or others

A designated authority can make a declaration under this Part
whether or not any of the persons who are entitled to be present
and make submissions at the hearing take advantage of that
opportunity.

Designated authority may make declaration

On an application under this Part in relation to a respondent, a
designated authority may make a declaration that the respondent
isacrimina organisation if the designated authority is
satisfied —
(@) that the respondent is an organisation; and
(b) that members of the organisation associate for the
purpose of organising, planning, facilitating, supporting
or engaging in serious criminal activity; and
(c) that the organisation represents arisk to public safety
and order in this State.

In considering whether or not to make a declaration, the
designated authority may have regard to any of the following —

(@ any information suggesting that alink exists between the
organisation and serious criminal activity;
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(b)

(©)

(d)

(€)
(f)

any criminal convictions of —
(i) current or former members of the organisation;

(i)  personswho associate, or have associated, with
members of the organisation;

any information suggesting that current or former
members of the organisation, or persons who associate,
or have associated, with members of the organisation,
are, or have been, involved in serious criminal activity
(whether directly or indirectly and whether or not that
involvement has resulted in any criminal convictions);

any information suggesting that members of an
interstate or overseas chapter or branch of the
organisation associate for the purpose of organising,
planning, facilitating, supporting or engaging in serious
criminal activity;

any submissions made in relation to the application in
accordance with section 10;

anything else the designated authority considers
relevant.

(3) For the purposes of subsection (1)(b), the designated authority
may be satisfied that members of the organisation associate for
the purpose of organising, planning, facilitating, supporting or
engaging in serious criminal activity —

@

(b)

whether or not all the members associate for that
purpose or only some of the members, but if the
designated authority is satisfied that only some of the
members associate for that purpose, the designated
authority must be satisfied that those members constitute
asignificant group within the organisation, either in
terms of their numbers or in terms of their capacity to
influence the organisation or its members;

whether or not members associate for the purpose of
organising, planning, facilitating, supporting or
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engaging in the same serious criminal activities or
different ones;

() whether or not the members also associate for other

purposes.

14. Reasonsfor decision

(1) A designated authority must give the authority’ s reasons for
deciding —

@
(b)

to make a declaration; or
not to make a declaration.

(2) Section 110 appliesto the giving of reasons for the decision.

(3) When adesignated authority has made a decision on an
application under this Part for a declaration —

@

(b)

(©

the designated authority must, as soon as practicable,
provide a copy of the authority’ s reasons for the
decision to —

(i) the Commissioner of Police; and
(i) the CC Commissioner;
and

the designated authority must, as soon as practicable,
provide a copy of the authority’ s reasons for the
decision to the respondent or the respondent’ s
representative, but only if the respondent or the
respondent’ s representative, before the hearing of the
application for the declaration ends —

(i) requeststo be provided with a copy; and

(i)  provides an address to which the copy may be
sent;
and
the Commissioner of Police must make those reasons for

the authority’ s decision publicly available on the
register.
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15. Notice of declaration

(1) Assoon as practicable after adeclaration is made, the applicant
for the declaration must publish notice of the declaration in the
Gazette and in at least one newspaper circulating throughout the
State.

(2) Thenotice must —

(a) state that the organisation specified in the noticeisa
declared criminal organisation under this Act; and

(b) state that the designated authority’s reasons for making
the declaration are publicly available on the register; and

(c) setout abrief explanation of the effect of Part 3
Division 5 in relation to a member or former member of
the organisation if an interim control order or a control
order ismade in relation to the member or former
member of the organisation; and

(d) dtatethat itisan offence for anyone to recruit another
person to become a member of the organisation; and

(e) state when the declaration takes effect, and when it will
cease to have effect unless sooner revoked or renewed.

16. Duration of declaration

(1) A declaration takes effect as follows —

(&) if the declaration does not state when it takes effect, on
the day after the day on which notice of it is published in
the Gazette;

(b) onalater day specified by the designated authority in
the declaration.

(2) Thedeclaration remainsin force for aperiod of 5 years
beginning on the day on which it takes effect, unlessit is sooner
revoked or renewed.
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17. Declaration not affected by changein name or
r eor ganisation
(1) A changein the name or membership of adeclared criminal
organisation does not affect the declaration relating to that
organisation.
(2) Thedeclared criminal organisation istaken to include any

organisation into which the members substantially re-form
themselves with or without dissolving the organisation named in
the declaration.

Division 3— Renewal, revocation and expiry of declarations

18.
D)

2

3)

(4)

Renewal of declaration

An application for the renewal of a declaration may be made
by —
(@ the Commissioner of Poalice, if he or she was the
applicant for the declaration; or

(b) the CC Commissioner, if he or she was the applicant for
the declaration.

An application for the renewal of a declaration can be made
either before or after the declaration expires.

Divisions 1 and 2 apply to an application for the renewal of a
declaration in the same way that they apply to an application for
anew declaration.

If an application for the renewal of a declaration is made but not
determined before the day on which the declaration would
otherwise expire, the declaration continues in force until one of
the following occurs —

(@ theapplication for the renewal of the declaration is
withdrawn;

(b) theapplication for the renewal of the declaration is
determined.
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(5) Therenewa of adeclaration takes effect as follows —

(@) if thedeclaration isrenewed before it expires, from the
date on which the declaration would otherwise have
expired (as determined before the application of
subsection (4));

(b) if the declaration is renewed after it expires, on the day
after the day on which notice of the renewal is published
in the Gazette in accordance with section 15.

(6) Thereareno limits on the number of times a declaration can be
renewed.

19. Application for revocation of declaration

(1) Thefollowing persons may, at any time, apply for the
revocation of a declaration in force in respect of an
organisation —

(@ the Commissioner of Police, but only inrelationto a
declaration for which he or she was the applicant;

(b) the CC Commissioner, but only inrelation to a
declaration for which he or she was the applicant;

(c) thedeclared criminal organisation;

(d) any member of the declared criminal organisation;

(e) if therevocation of the declaration is sought on the
ground set out in section 21(1)(b), any person who isa
former member of the declared criminal organisation.

(2) Anapplication must —

(8 beinwriting; and

(b) set out the grounds on which revocation is sought, and
the information supporting those grounds; and

(c) besupported by an affidavit from the applicant verifying
the contents of the application; and
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(d) belodged with the nominated registrar referred to in
section 7(5), who must, without delay, refer the
application to a designated authority.

(3) Not later than 7 working days after the application is lodged, the
applicant must —

(@ if the applicant is not the Commissioner of Police or the
CC Commissioner, give both of those persons —

(i) notification of the making of the application; and
(i) acopy of the application and the supporting
affidavit;
and

(b)  publish notice of the making of the application in the
Gazette and in at least one newspaper circulating
throughout the State.

(4) Thissection issubject to section 20.

20. Consideration of application for revocation may be
dismissed
(1) Thissection appliesif —

(@ anapplication is made under section 19 for the
revocation of adeclaration; and

(b) theapplicant is not the Commissioner of Police or the
CC Commissioner.

(2) If thissection applies, a designated authority may refuseto
consider the application if —

(@) atleast one application for the revocation of the
declaration has previously been made under section 19;
and

(b) thedesignated authority considers that the latest
application does not set out any new grounds for the
revocation.

page 20 No. 49 of 2012 As at 29 Nov 2012

Extract from www.slp.wa.gov.au, see that website for further information



Criminal Organisations Control Act 2012

Declared criminal organisations Part 2
Renewal, revocation and expiry of declarations Division 3
s.21
21. Determination of application for revocation

(1) A designated authority may revoke a declaration on an
application made under section 19 only if the designated
authority is satisfied that —

(8 there has been a substantial change in the nature or
membership of the declared criminal organisation to the
extent that —

(i) members of the organisation no longer associate
for the purpose of organising, planning,
facilitating, supporting or engaging in serious
criminal activity; and

(ii)  the organisation no longer representsarisk to
public safety and order in this Stete;

or

(b) the organisation in respect of which the declaration was
made no longer exists, and section 17(2) does not apply
with respect to members of that organisation.

(2) Sections9to 12 apply to an application under section 19 for the
revocation of adeclaration with all necessary modifications, and
with the following specific modifications —

(@ the persons who may be present and make submissions
in relation to the application at the hearing are —

(i) the Commissioner of Police; and
(i)  the CC Commissioner; and

(iif)  the applicant, if not the Commissioner of Police
or the CC Commissioner; and

(iv) withtheleave of the designated authority, any
member (or if the application is made on the
ground set out in subsection (1)(b), any former
member) of the declared criminal organisation
and any other person who may be directly
affected (whether or not adversely) by the
outcome of the application;
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(b) an objection under section 10(5) may be made only by
the Commissioner of Police or the CC Commissioner,
and may be made in relation to any person referred toin
paragraph (a)(iii) or (iv) of this subsection;

(c) any person referred to in paragraph (a)(iv) may make a
protected submission in accordance with section 11.

22. Reasonsfor decision
(1) A designated authority must give the authority’ s reasons for
deciding —

(@) to refuseto consider an application made under
section 19 for the revocation of a declaration; or

(b) torevoke adeclaration on an application made under
section 19; or

(c) not to revoke a declaration on an application made under
section 19.
(2) Section 110 appliesto the giving of reasons for the decision.

(3) When adesignated authority has made a decision on an
application made under section 19 for the revocation of a
declaration —

(@) thedesignated authority must, as soon as practicable,
provide a copy of the authority’ s reasons for the
decision to —

(i) the Commissioner of Police; and
(i) the CC Commissioner;
and

(b) the Commissioner of Police must make those reasons for
the authority’ s decision publicly available on the
register.

23. When revocation of declar ation takes effect

If adesignated authority revokes a declaration under section 21,
the revocation takes effect immediately.
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24,

25.
D)

(2)

26.

1)

Notice of revocation or expiry of declaration

As soon as practicable after adeclaration is revoked or expires,
the Commissioner of Police or the CC Commissioner
(whichever was the applicant for the declaration) must —

(8 publish notice of the revocation or expiry in the Gazette
and in at least one newspaper circulating throughout the
State; and

(b) takeall reasonably practicable steps to give notice of the
revocation or expiry to every person who made a
submission (including a protected submission) at the
hearing at which the declaration was made; and

(c) if heor sheisaware that the declaration has effect under
the law of another State or a Territory, give notice of the
revocation or expiry to the commissioner (by whatever
name called) of the police force or police service of that
State or Territory.

Effect of expiry or revocation of declaration

If the declaration relating to the declared criminal organisation
identified in an interim control order or control order in
accordance with section 60(1)(c) expires or is revoked, the order
ceases to have effect on that expiry or revocation.

The expiry or revocation of adeclaration does not affect —

(@ any person’sliability for anything done or omitted
before that expiry or revocation; or

(b) any investigation or proceeding in respect of that
liability.

Divison 4 — Designated authorities

Designation of judges or retired judgesto determine
applications

The Governor may, in writing, designate one or more judges or
retired judges for the purposes of this Act.
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(2) The Governor cannot designate a judge or retired judge under
this section unless —

(@) thejudge or retired judge has consented in writing to the
designation; and

(b) theconsentisinforce.

(3) The period of designation and, in the case of aretired judge, the
terms and conditions of appointment of a designated authority
are as set out in the instrument of appointment.

(4) The period of designation of aretired judge must not exceed
5 years, but aretired judge may be designated for a further term.

27. Termination of designation

(1) A judgeor retired judge who has given consent under
section 26(2)(a) may, in writing, revoke that consent.

(2) The Governor cannot revoke the designation of ajudge or
retired judge under section 26.

(3) However, the designation of ajudge or retired judge as a
designated authority is revoked if —

(@ thejudge or retired judge revokes his or her consent in
accordance with subsection (1); or

(b) inthecaseof ajudge —
(i) heor she ceasesto be ajudge; or

(i)  the Chief Justice of Western Australia notifies
the Attorney General that the judge should not
continue to be a designated authority because the
Chief Justice considers that the amount of time
that the judge may be required to devote to the
exercise of the functions of a designated
authority will or islikely to compromise the
ability of the court to perform its functions.
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28.

29.

30.

31.

32.

1)

(2)

3)

D)

Designated authorities not subject to control by Executive

The selection of adesignated authority to exercise any particular
function conferred on designated authorities by this Act is not to
be made by the Attorney General or any other Minister of the
Crown, and the exercise of that particular function is not subject
to the control and direction of the Attorney General or any other
Minister of the Crown.

Any designated authority may act

Any designated authority may determine an application for the
renewal or revocation of adeclaration, regardless of whether or
not he or she made that declaration.

Protection and immunity

A designated authority has, in relation to the exercise of a
function conferred on a designated authority by this Act, the
same protection and immunity as ajudge hasin relation to
proceedings in the Supreme Court.

Nature and functions of designated authority

The functions conferred on a designated authority by this Act
are conferred on the designated authority in a persona capacity
and not as a court or amember of a court.

Anything done by a designated authority under this Act has
effect only by virtue of this Act, and is not to be taken by
implication to be done by a court.

Subsection (2) does not limit subsection (1).

Record of proceedings

In this section —

declaration proceedings means proceedings under this Part or
section 128.
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(2) Therecords of declaration proceedings must be dealt with in
accordance with the requirements (if any) specified in the
regulations.

(3) Theregulations may —

(@) regulate and prescribe the procedure and practice to be
followed in respect of —

(i) thecustody of the records of declaration
proceedings;

(i) accessto, and the searching, inspection and
copying of, the records of declaration
proceedings;

(b) limit or prohibit access to, and the searching, inspection
and copying of, records of declaration proceedings;

(c) prescribe fees payable in respect of accessto, and the
searching, inspection and copying of, any record of
declaration proceedings.
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Part 3— Control orders
Division 1 — Overview

33. Overview

(1) ThisPart provides for the making of control ordersin relation to
persons who are members of adeclared criminal organisation
and persons who have an association with a declared criminal
organisation.

(2) A control order imposes certain restrictions on the activities of
those persons, such as prohibiting them from associating with
each other, and may also restrict other activities such as carrying
on certain occupations, possessing firearms and other things,
and accessing or using certain forms of technology or
communication.

(3) A control order in relation to a person can be obtained by way
of a2-stage process or a one-stage process.

(4) The 2-stage processis as follows —

(@ the Commissioner of Police applies to the Supreme
Court for an interim control order in relation to the
person, and if the court grants the order —

(i) theorder takes effect when it is served and
continues in force pending a hearing to decide
whether a control order will be granted; and

(if)  certain restrictions on the activities of the person
apply or can be stated in the order to apply while
the interim control order remainsin force;

(b) the court holds a hearing and decides whether or not to
grant a control order confirming the interim control
order, and if so, what consequentia or ancillary orders
should be made (such as exempting the person from
some of the restrictions that would ordinarily apply
under a control order).
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(5) Theone-stage processis as follows —

(@ the Commissioner of Police applies to the Supreme
Court for a control order in relation to the person;

(b) the court holds a hearing and decides whether or not to
grant acontrol order, and if so, what consequential or
ancillary orders should be made (such as exempting the
person from some of the restrictions that would
ordinarily apply under a control order).

(6) A control order remainsin force for up to 5 years, but can be
revoked or varied on application by the Commissioner of Police
or the person to whom it rel ates.

(7) Thissection isintended only as a guide to the general scheme
and effect of this Part, and does not limit the other provisions of
this Part.

34. Application of provisions protecting criminal intelligence
information

Part 5 applies to proceedings under this Part.
Division 2 — Interim control orders

Subdivision 1 — Applicationsfor interim control orders

35. Application for interim control order

(1) The Commissioner of Police may apply to the court for an
interim control order relating to a person.

(2) Anapplication for an interim control order can be made only in
relation to a person specified in section 57(2).

36. Form of application

An application under section 35 must —
(8 beinwriting; and
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(b) identify the person in relation to whom the interim
control order is sought by —
(i) specifying the person’s name (or the name by
which they are commonly known); or
(if) if the person’s nameis unknown, attaching to the

application arecent photograph or recent digital
image of the person;
and
(c) set out the grounds on which the interim control order is
sought; and
(d) set out the information supporting those grounds; and
(e) set out any non-standard conditions sought to be
included in the interim control order in accordance with
section 58, the grounds on which those conditions are

sought, and the information supporting those grounds;
and

(f) state whether or not the person in relation to whom the
interim control order is sought is already a controlled
person; and

(g9 beaccompanied by an affidavit from the Commissioner
of Police, or affidavits from one or more other senior
police officers, verifying the contents of the application.

37. Application for hearing without notice or on notice
An application under section 35 can ask the court to hear the
application for the interim control order —

(@ without notice to, and in the absence of, the person to
whom the application rel ates; or

(b) at ahearing held on notice to that person.
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38,
D)

2

3)

(4)

39.
D)

Subdivision 2 — Deter mination of applications

Making of interim control order

On an application under section 35, the court may make an
interim control order in relation to the person to whom the
application relates if the court is satisfied —

(@) that the application complies with section 36; and

(b) that, on the basis of the application and any further
information supplied by the Commissioner of Police, the
court could make a control order under section 57 in
relation to that person.

If the court considersit convenient and appropriate to do so, the
court may hear and determine, at the same time, 2 or more
applications for interim control orders against different people,
but separate interim control orders must be made with respect to
each person in relation to whom the court decides to make an
order.

If the court is satisfied that it is appropriate in the
circumstances, the court can make an interim control order in
relation to a person without notice to, and in the absence of, that
person.

If the court makes an interim control order —

(@) the standard conditions apply under the order in
accordance with Division 5 Subdivision 1; and

(b) inaddition, the court may —

(i) impose any other condition the court considers
appropriate under section 58; and

(i)  make any consequential or ancillary ordersit
thinks fit under section 59.

Explanation of interim control order

When the court makes an interim control order, and the person
to whom the order relates is present in court at the time, the
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(2)

3)

(4)

()

40.
L)

(2)

court must ensure that all reasonable steps are taken to give the
person the explanation set out in subsection (3).

If the person is not present in court when the interim control
order is made, the Commissioner of Police must ensure that all
reasonabl e steps are taken to give the person the explanation set
out in subsection (3) when notice of the order is served
personally on the person.

The person must have explained to them, in language likely to
be understood by them —

(@) the person’s obligations under the interim control order;
and

(b) the consequences that may follow if the person failsto
comply with those obligations.

The explanation must, so far as practicable, be given both orally
and in writing.

Failure to comply with this section does not invalidate an
interim control order.

Court tofix hearing date for application for control order

If the court makes an interim control order in relation to a
person —

(@ theapplication for the interim control order is treated as
an application under Division 3 by the Commissioner of
Police for a control order confirming the interim control
order made in relation to the person; and

(b) the court must fix adate, time and place for the hearing
of the application for a control order.
The date fixed under subsection (1)(b) —

(@ must be as soon as practicable after the interim control
order is made; but

(b) must allow the person to whom the interim control order
relates sufficient time to prepare and file a notice of
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objection under section 55 and serve a copy of the notice
on the Commissioner of Police.

(3) Inorder that subsection (2)(b) is complied with, the court may
at any time vary the date fixed under subsection (1)(b).

41. Notice of making of interim control order

(1) The Commissioner of Police must, within 28 days after the
making of an interim control order, serve notice of the order
personally on the person to whom it relates.

(2) Thissection issubject to section 44.

42. Content of notice
(1) Thenotice required by section 41 to be served on a person
must —
(@ either —

(i) specify the person to whom the interim control
order relates; or

(ii) if the person’s nameis unknown, include or have
attached to it a recent photograph or recent
digital image of that person;

and

(b) include a statement of the grounds on which the interim
control order was made, but must not contain
information the disclosure of which would be in breach
of section 111; and

(c) include theinformation that section 60(1)(c) requiresto
be included in a control order; and
(d) setout—
(i) anexplanation of the standard conditions
applying under an interim control order in
accordance with Division 5 Subdivision 1; and

(i)  any other conditions of the order imposed under
section 58; and
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(i)  any consequential or ancillary orders made under
section 59;

and

(e) advisethe person that the names of personswho are
controlled persons are listed on the register kept under
section 113; and

(f) set out an explanation of —

(i) theright to apply under section 46 for the
revocation of the interim control order, if it was
made without notice; and

(i)  theright to apply under section 49 for the
variation of the interim control order; and

(iif)  theright to object to the making of a control
order confirming the interim control order at the
hearing of the application for that control order;
and

(iv) theprocedureto be followed in notifying the
court before the hearing of the grounds of
objection in accordance with section 55;

and

(g) dtatethe date, time and place fixed under section 40 for
the hearing of the application for a control order.

(2) A copy of the affidavit or affidavits that accompanied the
application for the interim control order must be attached to the
notice of the order.

(3) Subsection (2) is subject to section 112.

43. Power sto request particularsand detain for purposes of
service

(1) A police officer who has reasonabl e cause to suspect that
someone is a person on whom notice of the making of an
interim control order is required to be served under section 41
may —
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3)

(4)

(5)

1)

2

(@ requirethe person to disclose hisor her personal details;
and

(b) require the person to remain at a particular place for as
long asis reasonably necessary (but no longer than
2 hours) to serve the notice.

If apolice officer has reasonable cause to suspect that a personal
detail given by a person in response to a requirement under
subsection (1) isfalse, the officer may require the person to
produce evidence of the correctness of the detail.

If the person refuses or fails to comply with a requirement under
subsection (1) or (2), the police officer may detain the person at
that place for aslong as is reasonably necessary (but no longer
than 2 hours) to serve the notice.

Section 104 makes arefusal or failure to comply with a
requirement under subsection (1) or (2) and giving false
particulars in response to a requirement an offence.

A person who is required to remain or is detained at a particular
place under this section when he or sheis not under arrest isto
be taken to be in lawful custody.

Alter native means of service

If the Commissioner of Police cannot practicably serve notice of
an interim control order on the person to whom it relatesin
accordance with section 41, the court may, by order —

(&) direct that service of the notice be postponed for a
specified period of not more than 28 days after the
period within which the notice is required to be served
under section 41; or

(b) direct that, instead of personal service, specified steps be
taken to bring the interim control order to the attention
of that person.

The court must not make an order under subsection (1) unlessit
is satisfied that the Commissioner has taken all reasonably
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(4)

(5)

(6)

45,
D)

(2)

practicable steps to serve the notice personally within the period
and as required by section 41.

The court can make an order under subsection (1) whether or
not the 28 day period specified in section 41 has expired.

An order under subsection (1)(b) may direct that notice of the
interim control order be taken to have been served on the
happening of a specified event or on the expiry of a specified
time.

If the court is satisfied that, despite the best endeavours of the
Commissioner, steps specified in an order under

subsection (1)(b) have not brought an interim control order to
the attention of the person to whom it relates, the court may
order that the notice of the interim control order be published in
the Gazette, a daily newspaper circulating throughout the State
or by some other form of public notification.

The taking of steps to bring an interim control order to the
attention of the person to whom it relates in compliance with an
order of the court under subsection (1) or (5) istaken to
constitute personal service for the purposes of sections 41

and 45(1)(b).

Commencement and duration of interim control order

An interim control order comes into force as follows —

(@ when the order ismade, if the person to whom the order
relates is present in court at the time;

(b) inany other case, when notice of the order is served
personally on the person to whom it relatesin
accordance with section 41 or 44.

An interim control order remainsin force until one of the
following occurs —

(@ theinterim control order, having been made without
notice to the person to whom it relates, is revoked under
section 47;
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(b) theapplication for a control order confirming the interim
control order iswithdrawn or dismissed,;

(c) theinterim control order isrevoked under
section 56(1)(b);

(d) acontrol order is made confirming the interim control
order (with or without variation) and the control order
comes into force under section 62(1);

(e) theinterim control order ceasesto have effect under
section 25(1).

Subdivision 3 — Revocation of interim control orders made
without notice

46. Application for revocation of interim control order made
without notice

(1) If aninterim control order is made without notice to the person
to whom it relates, that person may apply to the court for the
revocation of the order —

(@ onthe grounds that the applicant for the order failed to
disclose to the court that heard the application for the
order amaterial matter that, at the time of that hearing,
was known to, or reasonably discoverable by, the
applicant; or

(b) on the grounds that the order should not have been made
or is no longer appropriate.

(2) Anapplication can be made under this section at any time after
the interim control order is made and before it ceasesto bein
force.

(3) Anapplication must —
(& beinwriting; and

(b) set out the grounds on which revocation of the interim
control order is sought, and the information supporting
those grounds; and
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(c) besupported by an affidavit from the applicant verifying
the contents of the application; and

(d) befiled inthe court, together with the accompanying
affidavit.

(4) The person to whom an interim control order relates cannot
make an application under this section for the revocation of the
order if the court has already determined —

(@ aprevious application for the revocation of that order; or

(b) an application under section 49 for the variation of that
order.

(5) If an application is made under this section —

(@ the person to whom the interim control order relates and
the Commissioner of Police may appear at the hearing
of the application and make submissionsin relation to
the application; but

(b) the court may hear and determine the application
whether or not any of the persons who are entitled to be
present and make submissions at the hearing take
advantage of that opportunity.

47. Deter mination of application to revoke interim control
order

(1) The court must hear an application under section 46 as soon as
practicable after the application is made.

(2) On hearing an application under section 46 for the revocation of
an interim control order, the court may —

(@) by order, revoke the interim control order if the court is
satisfied that the grounds of the application are made
out; or

(b) vary theinterim control order asif an application had
been made under section 49, and section 50 applies
accordingly; or

(c) dismissthe application.
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D

2

49,

D

(2)

3)

A revocation order takes effect when it is made.

Unless the controlled person is present in court when the
revocation order is made, the Commissioner of Police must
serve a copy of the revocation order personally on the controlled
person as soon as practicable after the order is made.

Section 44 applies with all necessary modificationsin relation to
service of acopy of the revocation order on the controlled
person.

Revocation of interim control order halts proceedings for
control order

If an interim control order made without notice to the person to
whom it relatesis revoked under section 47 —

(@ theapplication for the interim control order ceases to be
treated under section 40(1)(a) as an application for a
control order confirming the interim control order; and

(b) the proceedings for a control order in relation to that
person are discontinued.

Subsection (1) does not prevent the Commissioner of Police
from making another application for an interim control order, or
an application for a control order, in relation to the same person.

Subdivision 4 — Variation of interim control orders

Application for variation of interim control order

The person to whom an interim control order relates or the
Commissioner of Police may apply to the court to vary the
interim control order.

An application can be made under this section at any time after
the interim control order is made and before it ceasesto bein
force.

The person to whom an interim control order relates and the
Commissioner of Police can each make more than one
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application under this section to vary the same interim control
order, but —

(@ asecond or subsequent application can be made by the
person to whom the interim control order relates only
with the leave of the court; and

(b) the court may grant leave only if it is satisfied that there
has been a substantial change in the relevant
circumstances since an application to vary the order was
last determined by the court.

(4) If an application is made under this section —

(@ the person to whom the interim control order relates and
the Commissioner of Police may appear at the hearing
of the application and make submissionsin relation to
the application; but

(b) the court may hear and determine the application
whether or not any of the persons who are entitled to be
present and make submissions at the hearing take
advantage of that opportunity.

50. Deter mination of application for variation
(1) On hearing an application under section 49 for the variation of
an interim control order, the court may —

(a8 vary theinterim control order, and for that purpose may
exercise any power that it could have exercised on the
making of the original interim control order; or

(b) dismissthe application.
(2) If the court varies an interim control order under this section,
the variation takes effect —

(@) if the person to whom the order relatesis present in
court at the time, when the variation is made; or

(b) inany other case, when notice of the variation is served
personally on that person.
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(3) Sections 43 and 44 apply with all necessary modificationsin
relation to service of notice of the variation of an interim control
order on the person to whom the order relates.

(4) Section 39 applies with all necessary modificationsin relation to
the variation of an interim control order, but only if the variation
changes the obligations imposed under the order on the person
to whom the order relates.

(5) Subsection (4) does not apply if the interim control order is
varied on the application of, and only in the terms sought by, the
person to whom the order relates.

Division 3— Control orders

Subdivision 1 — How proceedings for control order begun

51. How proceedingsfor control order begun

Proceedings for a control order in relation to a person may be
begun —
(@ by making an application under section 52 for a control
order in relation to the person; or

(b) by making an application under section 35 for an interim
control order in relation to the person, and if the court
makes the interim control order the application is treated
under section 40(1)(a) as an application under this
Division for a control order confirming the interim
control order.

Subdivision 2 — Applicationsfor control orders

52. Application for control order

(1) The Commissioner of Police may apply to the court for a
control order relating to a person.

(2) Anapplication for a control order can be made only in relation
to a person specified in section 57(2).
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53. Form of application

An application under section 52 must —
(8 beinwriting; and
(b) identify the person in relation to whom the control order
is sought by —
(i) specifying the person’s name (or the name by
which they are commonly known); or

(ii) if the person’s nameis unknown, attaching to the
application arecent photograph or recent digital
image of the person;

and

(c) set out the grounds on which the control order is sought;
and

(d) set out the information supporting those grounds; and

(e) set out any non-standard conditions sought to be
included in the control order in accordance with
section 58, the grounds on which those conditions are
sought, and the information supporting those grounds;
and

(f) state whether or not the person in relation to whom the
control order is sought is already a controlled person;
and

(g beaccompanied by an affidavit from the Commissioner
of Police, or affidavits from one or more other senior
police officers, verifying the contents of the application.

54. Filing and service of application

(1) Anapplication under section 52, together with the
accompanying affidavit or affidavits, must be filed in the court.

(2) Assoon as practicable after the application has been filed, the
applicant must serve the application personally on the person to
whom the application relates.
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(3) Sections 43 and 44 apply with all necessary modificationsin
relation to service of the application on that person.

(4) Thefollowing must be served with the application —

(@) acopy of the affidavit or affidavits that accompanied the
application for the control order;

(b) awritten notice setting out an explanation of —

(i) theright to object to the making of a control
order at the hearing of the application for the
control order; and

(ii)  the procedure to be followed in notifying the
court before the hearing of the grounds of
objection in accordance with section 55.

(5) Subsection (4) is subject to section 112.
Subdivision 3— Notice of objection to making of control order

55. Notice of objection

(1) The person on whom notice of the making of an interim control
order has been personally served in accordance with section 41
may object to the making of a control order at the hearing of the
application for a control order confirming the interim control
order.

(2) The person on whom notice of an application for a control order
has been personally served in accordance with section 54(2)
may object to the making of the order at the hearing of the
application.

(3) If the person wishes to object to the making of the order, the
person must file anotice of objection in the court.
(4) Thenotice of objection must —
(@ beinwriting; and

(b) befiled not later than 14 working days after notice of
the making of the interim control order or notice of the
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1)

2

3)

(4)

application for a control order (as the case requires) was
served on the person, or within alonger period alowed
by the court; and

(c) set out the grounds on which the person objects to the
making of the order; and

(d) beaccompanied by an affidavit from the person
verifying the grounds of objection.

The person must also serve a copy of the notice of objection on
the Commissioner of Police not later than 5 working days after
the noticeisfiled in the court.

Subdivision 4 — Making control orders

Deter mination of application for control order

On an application for a control order confirming an interim
control order, the court may —

(@ make acontrol order under section 57 confirming, or
confirming with variations, the interim control order; or

(b) revoketheinterim control order.

On an application for a control order, the court may —
(@ make acontrol order under section 57; or
(b) dismissthe application.

If the court considersit convenient and appropriate to do so, the
court may hear and determine, at the same time, 2 or more
applications to which this section applies against different
people, but separate control orders must be made with respect to
each person in relation to whom the court decides to make an
order.

The Commissioner of Police and the person to whom the
application relates may appear at the hearing of the application
and make submissions in relation to the application.
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(5) The court may make a control order whether or not the person
to whom the application relates is present or makes submissions
at the hearing.

(6) In considering whether or not there are sufficient grounds to
make the control order, the court must take into account —

(@) if subsection (1) applies, the affidavit or affidavits that
accompanied the application for the interim control
order and verified the contents of the application; and

(b) if subsection (2) applies, the affidavit or affidavits that
accompanied the application for the control order and
verified the contents of the application; and

(c) the affidavit that accompanied the notice of objection (if
any); and

(d) any other information provided by the Commissioner of
Police, or the person to whom the application relates, at
the hearing.

57. Circumstancesin which control order may be made
(1) The court may make a control order in relation to aperson if the
court is satisfied —

(@) that thereisaground for making a control order in
relation to the person; and

(b) thatitisappropriate in the circumstances to make the
order.

(2) Any of thefollowing isaground for making a control order in
relation to a person —
(@) that the person isamember of adeclared criminal
organisation;
(b) that the person —

(i) isor purportsto be aformer member of an
organisation that is a declared criminal
organisation (whether or not the organisation was
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(©)

adeclared crimina organisation at the time of
the person’ s former membership); but

(i)  hasan ongoing involvement with the
organisation and its activities,

that the person —
(i) engagesin, or has engaged in, serious criminal
activity; and

(i)  regularly associates with members of adeclared
criminal organisation.

(3) The court must have regard to the following in considering
whether or not to make a control order in relation to a person,
and if it does, in considering what conditions should be imposed
under the order —

(@

(b)
(©)
(d)
(€)
(f)

whether the person’s behaviour, or history of behaviour,
suggests that there is arisk that the person will engage
in serious criminal activity;

the extent to which the order might assist in preventing
the person from engaging in serious criminal activity;

any criminal convictions that the person has,

any criminal convictions of a person whose association
with the person isrelied on in the application to support
the making of the order;

any legitimate reason the person may have for
associating with any person specified in the application;

anything else the court considers relevant.

(4) For the purpose of determining whether or not subsection (2)(b)
appliesto a person, the court may take into account whether the
person regularly associates with members of the declared
criminal organisation without reasonable excuse, and the extent
to which the conduct of the person demonstrates that he or she
has genuinely dissociated himself or herself from the
organisation.
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58. Conditions of control order

(1) When the court makes a control order —

(@
(b)

the standard conditions apply under the order in
accordance with Division 5 Subdivision 1; and

in addition, the court may impose any other conditions
the court considers appropriate.

(2) Without limiting subsection (1)(b), a condition may do any of
the following in relation to the person to whom the control order
relates —

(@
(b)
(©

(d)

(€)

(f)

prohibit the person from carrying on one or more
prescribed activities specified in the order;

prohibit the person from applying for or undertaking
employment of the kind specified in the order;

prohibit the person from entering, or being on or near,
any premises or place specified in the order, or any class
of premises or place specified in the order;

prohibit the person from possessing any of the
following —

(i) afirearm;
(i) aweapon;

(iii)  any substance or article that, under the
Dangerous Goods Safety Act 2004, isan
explosive;

prohibit the person from possessing a substance, article

or thing specified in the order, or a substance, article or

thing of a class specified in the order, except as
permitted by the terms of the order;

prohibit the person from accessing or using one or more
forms of communication or technology specified in the
order, or one or more forms of communication or
technology of a class specified in the order, except as
permitted by the terms of the order.
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(3) Any condition imposed by the court under subsection (1)(b)
may be absolute or subject to exceptions.

59. Consequential or ancillary orders

(1) Onmaking acontrol order in relation to a person, the court may
make any consequential or ancillary ordersit thinksfit.

(2) Without limiting subsection (1), the court may make any of the
following ordersif, in the opinion of the court, the
circumstances of the case require —

(a) if the person satisfies the court that there is good reason
why he or she should be allowed to associate with a
particular controlled person, an order exempting the
person from the operation of section 77 to the extent,
and subject to the conditions, specified by the court;

(b) an order exempting the person from the operation of
section 80 for a period specified by the court, to enable
the person to organise his or her affairs;

(c) if, under section 58(2)(a), the order includes the
condition that the controlled person is prohibited from
carrying on a prescribed activity, an order requiring the
person to surrender, to a person and at a place and
within a period specified in the order, any authorisation
that the person has to carry on the prescribed activity.

(3) If the court imposes a requirement under an order made under
subsection (2)(c), it isa condition of the control order that the
controlled person comply with the requirement.

60. Form of control order

(1) A control order must —
(@ specify the person to whom it relates; and

(b) specify which provision of section 57(2) the order is
made under; and
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(d)

(€)

(f)

Q)

(h)

(i)
()
(k)

identify the particular declared criminal organisation
that is the basis of the order by —

(i) identifyingin the order, in accordance with the
court’ s findings in the proceedings, the declared
criminal organisation of which the personisa
member or former member or, as the case
requires, with whose members the person
regularly associates; and

(i) stating the details of the declaration under which
that organisation is a declared criminal
organisation;

and

include a statement of the grounds on which the order is
made, but must not contain information the disclosure of
which would be in breach of section 111; and

set out the terms of the order, including any
non-standard conditions of the order and any
consequential or ancillary orders made under section 59;
and

state that the names of persons who are controlled
persons are listed on the register kept under section 113;
and

specify the date when the order is to expire, which must
not be later than 5 years after the date of the making of
the order; and

set out an explanation of the circumstances in which the
order might cease to have effect under section 25(1);
and

set out an explanation of the right of appeal under
section 64; and

set out an explanation of the right to apply under
section 67 for the variation of the order; and

set out an explanation of the right to apply under
section 70 for the revocation of the order.
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61.
D)

(2)

3)

(4)

(5)

62.
L)

A copy of the affidavit or affidavits referred toin
section 56(6)(a) or (b) (asthe case requires) must be attached to
the order.

Subsection (2) is subject to section 112.

Explanation of control order

When the court makes a control order, and the person to whom
the order relates is present in court at the time, the court must
ensure that all reasonable steps are taken to give the person the
explanation set out in subsection (3).

If the person is not present in court when the control order is
made, the Commissioner of Police must ensure that all
reasonabl e steps are taken to give the person the explanation set
out in subsection (3) when the person is served with a copy of
the order.

The person must have explained to them, in language likely to
be understood by them —
(@) the person’s obligations under the control order; and

(b) the consequences that may follow if the person failsto
comply with those obligations.

The explanation must, so far as practicable, be given both orally
and in writing.

Failure to comply with this section does not invalidate a control
order.

Commencement and duration of control order

A control order comes into force as follows —

(@ when the order ismade, if the person to whom the order
relatesis present in court at the time;

(b) inany other case, when the person is served personally
with a copy of the order.
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(2) A control order remainsin force until one of the following
occurs —

(@ theorder expires,
(b) theorder isrevoked under section 71,
(c) theorder ceasesto have effect under section 25(1).

(3) Sections 43 and 44 apply with all necessary modificationsin
relation to service of a copy of acontrol order on the person to
whom the order relates.

63. Successive control orders permitted

(1) Thefact that acontrol order granted in relation to a person is
still in force, or has expired, does not prevent an interim control
order or another control order being made in relation to that
person.

(2) Anapplication for a control order may be made and granted in
relation to a person or, as the case requires, an interim control
order may be made and granted in relation to a person, and a
control order confirming (or confirming with variations) that
interim control order can be made, while that person is aready a
controlled person under a control order (the existing order),
but —

(@ theinterim control order or control order (the new
order) cannot come into force until the existing order
expires; and

(b) the new order must state that it does not come into force
until the expiry of the existing order, and state the date
on which the existing order isto expire; and

(c) thenew order comesinto force as follows —

(i) if the controlled person is present in court when
the new order is made or the controlled person is
served personally with notice of, or a copy of,
the new order before the expiry of the existing
order, on the expiry of the existing order;

page 50 No. 49 of 2012 As at 29 Nov 2012

Extract from www.slp.wa.gov.au, see that website for further information



Criminal Organisations Control Act 2012

Control orders Part 3
Control orders Division 3
S. 64

(i) inany other case, when notice of, or a copy of,
the new order is served personally on the person
to whom the new order relates.

(3) Subsection (2) overrides sections 45(1) and 62(1).
Subdivision 5— Appeals, variations and revocations

64. Appeal against making or refusal of control order

(1) The controlled person or the Commissioner of Police may
appeal to the Court of Appeal against adecision of the court in
relation to the making of a control order.

(2) Anappeal lies—
(@ inall cases, onaquestion of law; and

(b) withthe leave of the Court of Appeal, on a question of
fact or aquestion of mixed law and fact.

(3) Anappeal on aquestion of law cannot be commenced later than
21 days after the date on which the decision of the court was
made, unless the Court of Appeal givesleave for the appeal to
be commenced after that time.

(4) Anapplication for leave to appea under subsection (2)(b)
cannot be made later than 21 days after the date on which the
decision of the court was made, unless the Court of Appeal
extends the time within which an application for leave to appeal
may be made.

(5 Anextension of atime limit may be given under subsection (3)
or (4) even though the time limit has already passed.

65. Appeal doesnot stay order unless Court of Appeal orders
otherwise

An appeal or an application for leave to appeal under section 64
against a decision of the court in relation to the making of a
control order does not stay the operation of the order, unless the
Court of Appeal ordersthat it be stayed.
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66. Determination of appeal

On an appeal under section 64, the Court of Appeal —
(& may confirm, vary or set aside the decision appealed
against; and
(b) may make any decision that the court could have made;
and

(c) if it setsaside the decision appealed against, may order
that the matter concerned be dealt with again; and

(d) may make any consequential or ancillary order.

67. Application to vary control order

(1) The controlled person or the Commissioner of Police may, at
any time while the control order remainsin force, apply to the
court to vary the control order.

(2) The controlled person and the Commissioner of Police can each
make more than one application under this section to vary the
same control order, but —

(@ an application can be made by the controlled person
only with the leave of the court; and

(b) thecourt may grant leave only if it is satisfied that there
has been a substantial change in the relevant
circumstances since the control order was made or, as
the case requires, an application to vary the order was
last determined by the court.

(3) Anapplication under this section —
(& must state —
(i) thetermsof the variation sought; and
(i)  the grounds on which the variation is sought; and
(iii)  the information supporting those grounds;,
and
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(b)  must be accompanied by any affidavit the applicant
intendsto rely on at the hearing of the application.

(4) If an application is made under this section —

(@ the controlled person and the Commissioner of Police
may appear at the hearing of the application and make
submissions in relation to the application; but

(b) the court may hear and determine the application
whether or not any of the persons who are entitled to be
present and make submissions at the hearing take
advantage of that opportunity.

68. Deter mination of application for variation

(1) On hearing an application under section 67 for the variation of a
control order, the court may —

(@ vary the control order, and for that purpose may exercise
any power that it could have exercised on the making of
the original control order; or

(b) dismissthe application.

(2) Beforevarying acontrol order under this section, the court must
have regard to the same factors that the court is required to have
regard to in considering whether or not to make a control order
and in considering the terms of a control order.

(3) The court may reduce, but not extend, the duration of a control
order under this section.

(4) If the court varies a control order under this section, the
variation takes effect —

(a) if the person to whom the order relatesis present in
court at the time, when the variation is made; or

(b) inany other case, when notice of the variation is served
personally on that person.
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69.

70.

()

D)

(2)

D

(2)

3)

Sections 43 and 44 apply with all necessary modificationsin
relation to service of notice of the variation of a control order on
the person to whom the order relates.

Explanation of variation

Section 61 applies with all necessary modificationsin relation to
the variation of a control order under section 68, but only if the
variation changes the obligations imposed under the order on
the person to whom the order relates.

Subsection (1) does not apply if the control order isvaried on
the application of, and only in the terms sought by, the person to
whom the order relates.

Application for revocation of control order

The Commissioner of Police or the controlled person may, at
any time while the control order remainsin force, apply to the
court to revoke the control order.

The Commissioner of Police and the controlled person can each
make more than one application under this section to revoke the
same control order, but —

(@ an application can be made by the controlled person
only with the leave of the court; and

(b) thecourt may grant leave only if it is satisfied that there
has been a substantial change in the relevant
circumstances since the control order was made or, as
the case requires, an application to revoke the order was
last determined by the court.

An application under this section —

(8 must state —

(i) thegrounds on which the revocation is sought;
and

(if)  theinformation supporting those grounds;
and
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(b)  must be accompanied by any affidavit the applicant
intendsto rely on at the hearing of the application.

(4) If an application is made under this section —

(@ the controlled person and the Commissioner of Police
may appear at the hearing of the application and make
submissions in relation to the application; but

(b) the court may hear and determine the application
whether or not any of the persons who are entitled to be
present and make submissions at the hearing take
advantage of that opportunity.

71. Deter mination of application for revocation

(1) On hearing an application under section 70 for the revocation of
acontrol order, the court may —

(@) by order, revoke the control order; or
(b) dismissthe application.

(2) Beforerevoking acontrol order under this section, the court
must have regard to the same factors that the court is required to
have regard to in considering whether or not to make a control
order and in considering the terms of a control order.

(3) A revocation order takes effect when it is made.

(4) Unlessthe controlled person is present in court when the
revocation order is made, the Commissioner of Police must
serve a copy of the revocation order personally on that person as
soon as practicable after the order is made.

(5) Section 44 applies with all necessary modificationsin relation to
service of acopy of the revocation order on the person to whom
the control order related.

72. Notice of variation or revocation

A registrar of the court must give notice of the variation or
revocation of a control order —

As at 29 Nov 2012 No. 49 of 2012 page 55

Extract from www.slp.wa.gov.au, see that website for further information



Criminal Organisations Control Act 2012

Part 3

Control orders

Division 4 Orders against persons under 18

s. 73

73.
L)

2)

74,

(@ tothe Commissioner of Police, if the Commissioner or
his or her representative is not present in court when the
order isvaried or revoked; and

(b) if theregistrar is aware that the control order has effect
under the law of another State or a Territory, to the
commissioner (by whatever name called) of the police
force or police service of that State or Territory.

Divison 4 — Orders against persons under 18

Ordersavailable against 16 and 17 year olds

This Act appliesin relation to persons who have reached

16 years of age but are under 18 years of age (juveniles) in the
same way that it applies to persons who have reached 18 years
of age.

Neither an interim control order nor a control order can be made
in relation to a person who is under 16 years of age.

Notification of ordersagainst juveniles

If an interim control order or a control order is made in relation
to ajuvenile, or an interim control order or a control order made
inrelation to ajuvenileis varied or revoked, the Commissioner
of Police must, as soon as reasonably practicable, give a copy of
the order or, as the case requires, the notice of the variation or
the revocation order to —

(& thechief executive officer of the department of the
Public Service principally assisting the Minister in the
administration of the Children and Community Services
Act 2004; and

(b) aparent or guardian of the juvenile, if the Commissioner
of Policeisableto find a parent or guardian of the
juvenile after making reasonabl e attempts.
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75.
L)

2

3)

(4)

76.

77.

1)

Per sonal service of ordersagainst juvenilesrequired

An interim control order made in relation to ajuvenileis of no
effect until notice of the order is served personally on the
juvenile.

A control order madein relation to ajuvenileis of no effect

until acopy of the order is served personally on the juvenile,
unless the juvenileis present in court at the time the order is
made.

A variation of a control order or an interim control order made
inrelation to ajuvenileis of no effect until notice of the
variation is served personally on the juvenile, unless the
juvenileis present in court at the time the court varies the order.

Subsections (1) to (3) apply despite any other provision of this
Act permitting any form of service other than personal service.

Application of certain Actsrelating to personsunder 18 not
affected

This Division does not affect the application of the Children’s
Court of Western Australia Act 1988 or the Young Offenders
Act 1994 in relation to any offence or alleged offence under a
provision of thisAct.

Division 5 — Effect of orders
Subdivision 1 — Standard conditions
Standard condition: non-association with other controlled

persons

A controlled person under an interim control order must not
associate with any other controlled person, except —
(@) aspermitted by section 100(1); or
(b) aspermitted by the terms of an exemption under
section 59.
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(2) A controlled person under a control order must not associate
with any other controlled person, except as permitted by the
terms of an exemption under section 59.

(3) A breach of this condition is an offence under section 99.

78. Other standard conditions
(1) A controlled person under an interim control order or a control
order must not do any of the following —

(@ receive funds from, make funds available to, or collect
funds for or on behalf of, a declared criminal
organisation;

(b) beinvolved in the organisation, running or financing of
any event that is open to the public (whether or not a
charge is made or payment for admittance is required);

(c) recruit aperson to become a member of a declared
criminal organisation.
(2) A breach of —

(@ the condition specified in subsection (1)(a) is an offence
under section 102;

(b) the condition specified in subsection (1)(b) is an offence
under section 103;

(c) the condition specified in subsection (1)(c) is an offence
under section 106.

Subdivision 2 — Non-standard conditions

79. Non-standard conditions

(1) A controlled person under an interim control order or a control
order must not do any of the following in breach of a condition
of the order —

(@) carry on any prescribed activity specified in the order;

(b) apply for or undertake any employment of the kind
specified in the order;
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(c) enter, or be on or near, any premises or place specified
in the order, or any class of premises or place specified
in the order;

(d) possessany of the following —
(i) afirearm;

(i) aweapon;

(iii)  any substance or article that, under the
Dangerous Goods Safety Act 2004, isan
explosive;

(e) possess asubstance, article or thing specified in the
order, or a substance, article or thing of a class specified
in the order, except as permitted by the terms of the
order;

(f) access or use one or more forms of communication or
technology specified in the order, or one or more forms
of communication or technology of a class specified in
the order, except as permitted by the terms of the order;

(g9 doanything elsethat is prohibited by a condition of the
order imposed under section 58 or applying under
section 82;

(h) fail to comply with a condition of the order imposed
under section 58 or applying under section 59(3) or 82.

(2) A breach of any of the conditions specified in subsection (1) is
an offence under section 103.

80. Condition prohibiting controlled person from carrying on
prescribed activity
(1) Inthissection—
prescribed activity means any of the following —

(8 any activity that requires alicence, approval or permit
under the Betting Control Act 1954;

(b) being acasino key employee or casino employee as
defined in the Casino Control Act 1984 section 3(1);
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(©)

(d)
()
(f)

(9)
(h)

(i)

()
(k)

any activity that requires a Dealer’s Licence, Repairer’s
Licence, Manufacturer’s Licence or Shooting Gallery
Licence under the Firearms Act 1973;

any activity that requires alicence, approval or permit
under the Liquor Control Act 1988;

any activity required to be licensed or authorised under
the Motor Vehicle Dealers Act 1973;

any activity that requires a business licence or a
repairer’s certificate under the Motor Vehicle Repairers
Act 2003;

being a pawnbroker or second-hand dealer as defined in
the Pawnbrokers and Second-hand Dealers Act 1994;

the activities of an owner, trainer, jockey, apprentice
jockey, track work rider, driver of harness racing horses
or another person associated with racing who is required
to be licensed under the Racing and Wagering Western
Australia Act 2003;

operating atow truck in circumstances where the tow
truck is required to be licensed under regulations made
under the Road Traffic Act 1974,

any activity required to be licensed or authorised under
the Security and Related Activities (Control) Act 1996;

any other occupation or activity (including an
occupation or activity under awritten law mentioned in
paragraphs (a) to (j)) —
(i) that can belawfully carried on only under an
authorisation; and

(i) that is prescribed by the regulations for the
purposes of this definition.

(2) Thissection appliesif, under section 58(2)(a), an interim control
order or acontrol order includes the condition that the
controlled person is prohibited from carrying on one or more
prescribed activities.
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(3) If thissection applies—
(@) the controlled person must not carry on the prescribed

activity while the interim control order or control order
remainsin force; and

(b) any authorisation that the controlled person hasto carry
on the prescribed activity —

(i) isautomatically suspended when the interim
control order or control order comes into force;
and

(i)  remains suspended until the interim control order
or control order ceasesto bein force or the
authorisation ceases for any reason to bein force
at an earlier date;

and

(c) whiletheinterim control order or control order isin
force, the controlled person must not apply for, or
continue with any existing application for, any
authorisation to carry on the prescribed activity; and

(d) any existing application for an authorisation to carry on
the prescribed activity —

(i) isautomatically suspended when the interim
control order or control order comes into force;
and

(i)  remains suspended until the interim control order
or control order ceasesto be in force or the
application lapses for any reason at an earlier
date.

(4) Thesuspension of an authorisation or an application for an
authorisation in accordance with this section takes effect —

(@ evenif thewritten law under which the authorisation
was obtained or the application was made does not
provide for suspension of the authorisation or
application, or provides a specific procedure for
suspension of the authorisation or application; and
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(6)

(b) evenif, in the case of an application for an authorisation,
the written law under which the application was
made —

(i) requiresaregulatory authority to deal with the
application; or

(i)  providesthat an authorisation is granted as a
matter of course on the making of the application
or if certain requirements or conditions are
satisfied or certain circumstances exist;

and

(c) regardless of any other written law, award or industrial
or other agreement affecting the employment of the
person holding the authorisation or making the
application.

If a controlled person holds an authorisation, or has made an
application for an authorisation, jointly with any other person
who is not subject to an interim control order or a control order
to which this section applies, the authorisation or application is
suspended only to the extent that it is held or made by the
controlled person.

If an interim control order is varied under section 50, or a
control order is varied under section 66 or 68, and the effect of
the variation is to include or remove a condition that the
controlled person is prohibited from carrying on a prescribed
activity, then this section applies as follows —

(@ if the effect of the variation is to include that
condition —

(i) the prohibition on the controlled person carrying
on the prescribed activity takes effect when the
variation takes effect; and

(i)  the suspension of an authorisation or an
application for an authorisation in relation to the
prescribed activity takes effect when the
variation takes effect; and
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(iif)  the prohibition on the controlled person applying
for, or continuing with any existing application
for, any authorisation to carry on the prescribed
activity takes effect when the variation takes
effect;

(b) if the effect of the variation isto remove that
condition —

(i) the prohibition on the controlled person carrying
on the prescribed activity ceases when the
variation takes effect; and

(i)  the suspension of an authorisation or an
application for an authorisation in relation to the
prescribed activity ceases when the variation
takes effect; and

(iii)  the prohibition on the controlled person applying
for, or continuing with any existing application
for, any authorisation to carry on the prescribed
activity ceases when the variation takes effect.

(7) Neither the State nor any regulatory authority that grants an
authorisation incurs any liability because of the suspension of an
authorisation or an application for an authorisation under this
section.

81. Commissioner of Police to notify regulatory authority of
suspension of authorisation or application

(1) If an authorisation that a controlled person hasto carry on a
prescribed activity, or an application by a controlled person for
such an authorisation, is suspended under section 80, the
Commissioner of Police must, as soon as practicable, notify the
relevant regulatory authority of the suspension.

(2) Theregulations may provide for the giving of notifications
under this section, including (without limitation) provision for
the use of a prescribed form.
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D)

(2)

3)

(4)

Subdivision 3— Surrender and seizure of things

Surrendering things that cannot be possessed under order

If an interim control order or a control order prohibits the person
to whom the order relates from possessing any substance, article
or thing (a prohibited item), it is a condition of the order that the
person must, within 24 hours after the order comesinto force,
deliver the prohibited item to the custody of the Commissioner
of Police at a place specified in the order.

The person is taken to have complied with the condition
referred to in subsection (1) if he or she lawfully disposes of
possession of the prohibited item before the expiry of the period
referred to in that subsection.

If an interim control order or a control order prohibits the person
to whom the order relates from possessing a firearm, then
(without limiting subsection (1)) it is a condition of the order
that the person —

(@) isprohibited from possessing or obtaining a firearms
licence; and

(b) must, within 24 hours after the order comes into force,
deliver to the custody of the Commissioner of Police at a
police station all firearms licences held by the person.

If an interim control order or a control order prohibits the person
to whom the order relates from possessing a prohibited item,
and any authorisation (other than a firearms licence) isrequired
to possess that item, then (without limiting subsection (1)) itisa
condition of the order that the person —
(a8 isprohibited from possessing or obtaining an
authorisation to possess that item; and
(b) must, within 24 hours after the order comes into force,
deliver to the custody of the Commissioner of Police at a
police station all authorisations held by the person with
respect to theitem.
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(5)

83.
D)

2

3)

If an interim control order is varied under section 50, or a
control order is varied under section 66 or 68, and the effect of
the variation isto include a prohibition of the kind referred to in
subsection (1), this section applies to that interim control order
or control order asif the references in subsections (1), (3)(b)
and (4)(b) to the period of 24 hours after the order comes into
force were references to the period of 24 hours after the
variation takes effect.

Seizure of things not surrendered

This section appliesif a person to whom an interim control
order or acontrol order relates does not comply with —

(@ arequirement under section 82 to surrender a prohibited
item, firearms licence or authorisation; or

(b) arequirement under an order made under
section 59(2)(c) to surrender an authorisation that the
person hasto carry on a prescribed activity.

If this section applies, a police officer may, without warrant,
enter a place and search for and seize a prohibited item, firearms
licence or authorisation if the police officer suspects on
reasonabl e grounds that —

(@ the person to whom the interim control order or control
order relates has a prohibited item, firearms licence or
authorisation in his or her possession; and

(b) the prohibited item, firearms licence or authorisation is
in that place.

This section does not limit the provision of any other written
law under which a police officer or any other person may, with
or without warrant, exercise any power of search, entry or
seizure, including (without limitation) —

(@ theFirearms Act 1973 section 26(1);

(b) the Weapons Act 1999 sections 13 and 14;

(c) the Dangerous Goods Safety Act 2004 sections 37
and 45;
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(d) theCriminal Investigation Act 2006.

84. Dealing with things surrendered or seized: firearms,
firearmslicences and weapons

(1) If afirearm or weapon is surrendered under section 82 or seized
under section 83 —

(@ thefirearm or weapon isforfeited to the State; and

(b) the Criminal and Found Property Disposal Act 2006
appliesto and in relation to the firearm or weapon as
if —

(i) thefirearm or weapon were property that has
been seized in the course of a criminal
investigation and has become forfeited property
within the meaning of that Act; and

(i)  theinterim control order or control order that
prohibits the controlled person to whom the
order relates from possessing the firearm or
weapon were an order that ordered the forfeiture
of the firearm or weapon to the State.

(2) If afirearmslicenceis surrendered under section 82 or seized
under section 83 —

(@ the Commissioner of Police must destroy the licence as
soon as practicable; and

(b) thedestruction of the licence isto betreated as a
cancellation of the licence under the Firearms Act 1973
section 20(4).

(3) However, the Commissioner of Police must not exercise the
powers in subsection (1) or (2) in relation to the surrendered or
seized firearm, firearms licence or weapon —

(&) if the surrender or seizureis by virtue of an interim
control order, before a control order confirming the
interim control order is made; and
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(b) if acontrol order confirming the interim control order is
made, or if the surrender or seizureis by virtue of a
control order, before the expiration of the time allowed
for appealing against the control order or, if an apped is
lodged within that time, before the appeal is concluded.

(4) If any of the things set out in subsection (5) (arelevant event)
occurs —

(@ the Commissioner of Police must hold the surrendered
or seized firearm, firearms licence or weapon in safe
custody until it is reclaimed by the person lawfully
entitled to possessit or it may be otherwise lawfully
disposed of, whichever occursfirst; and

(b) the person lawfully entitled to possess the firearm,
firearms licence or weapon may reclaim it from the
Commissioner of Police, unless it has been sooner
lawfully disposed of; and

(c) if thefirearm, firearms licence or weapon is not
reclaimed within one month after the relevant event
occurs, the Commissioner of Police may —

(i) inthe caseof afirearm, dispose of the firearm
under the Firearms Act 1973 section 33 asiif the
owner of the firearm cannot be found; or

(i) inthe caseof afirearmslicence, exercise the
power in subsection (2); or

(it1)  inthe case of aweapon, make a direction under
the Weapons Act 1999 section 18(1) asif the
weapon had been forfeited to the State under that
Act.

(5) Thefollowing are the relevant eventsreferred to in
subsection (4) —
(@ inthe case of aninterim control order —

(i) theorderisvaried to remove the firearms
condition or, as the case requires, the condition
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8b5.
L)

(i)
(iii)
(iv)

prohibiting the person to whom the order relates
from possessing a weapon;

the application for a control order confirming the
interim control order is withdrawn or dismissed;
the interim control order isrevoked under section
47(2)(a) or 56(1)(b);

the interim control order ceases to have effect
under section 25(1);

(b) inthe case of acontrol order, on an appeal under
section 64 —

(i)
(ii)

the decision of the court to make the order is
reversed; or

the order is varied under section 66 to remove
the firearms condition or, as the case requires,
the condition prohibiting the person to whom the
order relates from possessing a weapon.

Dealing with things surrendered or seized: other things

If an authorisation (other than afirearms licence or an
authorisation to which an order made under section 59(2)(c)
applies) is surrendered under section 82 or seized under

section 83 —

(@ the Commissioner of Police must hold the authorisation
in safe custody until it is reclaimed by the holder of the
authorisation or it may be otherwise lawfully disposed
of, whichever occurs first; and

(b) when the relevant interim control order or control order
ceases to bein force, the holder of the authorisation may
reclaim it from the Commissioner of Police, unlessit has
been sooner lawfully disposed of; and

(c) if the authorisation is not reclaimed within one month
after the relevant interim control order or control order
ceases to be in force, the Commissioner of Police must
destroy the authorisation as soon as practicable.
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(2) Thedestruction of an authorisation under subsection (1)(c) has
no effect on the validity of the authorisation.

(3) If an authorisation to which an order made under
section 59(2)(c) appliesis seized under section 83, the
Commissioner of Police must deliver the authorisation to the
person to whom the order requiresit to be surrendered.

(4) Where neither section 84 nor subsection (1) or (3) apply to a
thing surrendered under section 82 or seized under section 83 —

(@ theCriminal and Found Property Disposal Act 2006
appliesto and in relation to the thing —

(i) asifitwereproperty seized in the course of a
criminal investigation; and
(i) onthe basisthat the Commissioner of Policeis
authorised to retain the thing until the relevant
interim control order or control order ceases to
be in force or the thing may be otherwise
lawfully disposed of, whichever occursfirst;
and
(b) if thethingislikely to perish whileit is being retained
by the Commissioner of Police, or would be dangerous
to retain, the Commissioner of Police may deal with the
thing under section 17 of that Act asif it were held
property that is not wholly prohibited property.

(5) If aninterim control order is varied under section 50, or a
control order is varied under section 66 or 68, and the effect of
the variation isto remove a prohibition of the kind referred toin
section 82(1), this section applies as if the referencesin
subsection (1)(b) and (c) and (4)(a)(ii) to the relevant interim
control order or control order ceasing to be in force were
references to the prohibition ceasing to have effect.
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86. Other written laws providing for disposal of surrendered or

seized property not affected

Sections 84 and 85 do not affect the operation of —
(@ theCriminal Property Confiscation Act 2000; or

(b) any other written law under which property that is
surrendered under section 82 or seized under section 83
may be forfeited to the State.

Subdivision 4 — Requirementsto provide identifying particulars

87.

88.

D

(2)
89.

Term used: identifying particular

In this Subdivision —

identifying particular has the meaning given in the Criminal
Investigation (Identifying People) Act 2002 section 3(1).

Identifying particulars may be taken under Criminal
I nvestigation (I dentifying People) Act 2002

If an interim control order or acontrol order isin forcein
relation to a person, then —

(@ for the purposes of the Criminal Investigation
(Identifying People) Act 2002 Part 7 and section 67(1)(a)
and (b), the controlled person is taken to be a charged
suspect charged with a serious offence (as defined in
section 3(1) of that Act); and

(b) that Act applies accordingly with any necessary
modifications.

Subsection (1) is subject to sections 89 to 91.

Power to takeidentifying particulars exercisable once only

The power to take identifying particul ars under section 88
cannot be exercised more than once in respect of the same
interim control order or control order, and for the purposes of
this section an interim control order and a control order
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confirming that interim control order are to be treated as the
same order.

90. Retention and use of identifying particularstaken

(1) The Commissioner of Police may retain for law enforcement,
crime prevention or community protection purposes any
identifying particulars (other than a DNA profile and material
from which to obtain the DNA profile of a person) taken under
section 88.

(2) The Criminal Investigation (Identifying People) Act 2002
section 73 appliesto and in respect of a DNA profile, and
material from which to obtain the DNA profile of a person,
taken under section 88.

(3) Identifying particulars taken under section 88 must be destroyed
in the circumstances set out in section 91.

91. Disposal of identifying particularstaken

(1) Identifying particulars taken from a controlled person under
section 88 must be destroyed —

(@ inany case where the particulars were taken when an
interim control order was in force in respect of the
person, if —

(i) theapplication for acontrol order confirming the
interim control order iswithdrawn or dismissed;
or

(ii)  theinterim control order isrevoked under
section 47(2)(a) or 56(1)(b); or

(iif)  theinterim control order ceases to have effect
under section 25(1); or

(iv) acontrol order confirming the interim control
order is made, but the decision of the court to
make the order is reversed on an appeal under
section 64;
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(2)

92.
L)

(2)

3)

(b) inany case where the particulars were taken when a
control order wasin force in respect of the person, if the
decision of the court to make the order is reversed on an
appeal under section 64.

The Criminal Investigation (Identifying People) Act 2002
appliesin respect of identifying particulars that are required to
be destroyed under this section asif Part 9 of that Act required
the identifying particulars to be destroyed.

Power of police officersto request disclosure of identity

A police officer who has reasonabl e cause to suspect that a
person is a controlled person who is associating with another
controlled person may require the person to disclose his or her
personal details.

If apolice officer has reasonable cause to suspect that a personal
detail given by a person in response to a requirement under
subsection (1) isfalse, the officer may require the person to
produce evidence of the correctness of the detail.

Section 104 makes arefusal or failure to comply with a
requirement under subsection (1) or (2) and giving false
particulars in response to a requirement an offence.

Subdivision 5— Notification of order where possession of

firearms prohibited

93. Inquiries about use of, or accessto, firearms
(1) A person who personally serves notice of an interim control
order, or acopy of acontrol order, on a controlled person must,
if that order contains a firearms condition —
(@) ask the controlled person —

(i) whether the person uses or has access to any
firearms in the course of the controlled person’s
usual occupation; and
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(it)  if so, the name and business address of the
responsible person; and

(iii)  whether the person and another person (the
co-licensee) hold firearms licenses in respect of
the same firearm; and

(iv) if so, the name and address of the co-licensee;
and

(b) makeawritten record of the responses given by the
controlled person to those questions; and

(c) tell the controlled person that the responsible person or
the co-licensee (or both, as the case requires) will be
notified that the interim control order or, as the case
requires, the control order has been made.

(2) If the controlled person is present in court when the interim
control order or control order is made, the court must —

(@ dothethings set out in subsection (1)(a) to (c); and

(b) ensurethat the written record required by
subsection (1)(b) is sent without delay to the
Commissioner of Police.

(3) If aninterim control order is varied under section 50, or a
control order is varied under section 66 or 68, and the effect of
the variation is to include a firearms condition, this section
appliesasif —

(@ thereferencein subsection (1) to the personal service of
notice of an interim control order or a copy of a control
order were areference to the personal service of notice
of the variation; and

(b) thereferencein subsection (2) to the making of an
interim control order or a control order were areference
to the varying of an interim control order or a control
order.
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(4) Section 105 makes afailure to answer a question asked under
subsection (1) or (2), and giving afase answer to a question
asked under either of those subsections, an offence.

94, Commissioner of Police to notify order to responsible person
and co-licensee

(1) If awritten record made under section 93(1) or (2) indicates that
acontrolled person uses or has accessto afirearm in the course
of the controlled person’s usual occupation or holds a firearms
licence in respect of afirearm for which a co-licensee also holds
afirearms licence, the Commissioner of Police must promptly
notify the responsible person or co-licensee, as the case
requires —

(@) that an interim control order or, as the case requires, a
control order has been made against the controlled
person; and

(b) that the order prohibits the controlled person from
possessing a firearm; and
(c) either —
(i) inthe caseof acontrol order, of the duration of

the order and the possibility of it being renewed;
or

(i)  inthe case of an interim control order, that the
order remainsin force until a control order is
made confirming the interim control order, but
may cease to have effect in certain
circumstances,

and

(d) thatitisan offence for the responsible person or
co-licensee to allow the controlled person to use or have
accessto afirearm.

(2) Section 108 makesit an offence for aresponsible person or
co-licensee who is notified under this section to allow a
controlled person to use or have accessto afirearm.
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Divison 6 — General

95. Ordersonly available against individuals

An interim control order or a control order can only be made in
relation to an individual.

96. Order prohibiting entry to premises or place

An interim control order or a control order may prohibit a
person from entering or remaining in any premises or place, or
restrict a person’s access to any premises or place, even if the
person has alegal or equitable right to be at the premises or
place.

97. Correcting minor errorsin orders

(1) Inthissection—
relevant order means —
(@ aninterim control order; or
(b) acontrol order; or
(c) anorder made under section 59.

(2) Thissection appliesif arelevant order contains —
(@) aclerica mistake; or
(b) anerror arising from an accidental slip or omission; or
(c) amateria mistake in the description of any person, thing
or matter referred to in the order.
(3) If thissection applies—
(d) aregistrar may correct the relevant order; or

(b) the court, on an application by or on behalf of the
Commissioner of Police or the controlled person, may
make an order correcting the relevant order.

(4) Subsection (3) does not apply if the correction would adversely
affect the interests of the public or the controlled person.
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()

98.
D)

2

3)

(4)

If arelevant order is corrected under this section, the registrar
must ensure that the Commissioner of Police and the controlled
person are notified of the correction.

Relationship with other laws

In this section —

family order has the meaning given in the Restraining Orders
Act 1997 section 5;

prohibition order has the meaning given in the Community
Protection (Offender Reporting) Act 2004 section 85;

restraining order —

(@ hasthe meaning given in the Restraining Orders
Act 1997 section 3; and

(b) includesapolice order as defined in section 3 of that
Act.

If an interim control order or a control order isinconsistent with
afamily order or a prohibition order or arestraining order, the
family order or prohibition order or restraining order prevails,
and the interim control order or control order has no effect to
the extent of the inconsistency.

Subsection (2) applies whether the interim control order or
control order was made before or after the family order or
prohibition order or restraining order.

For the purposes of subsection (2), an interim control order or a
control order is not inconsistent with another order merely
because the interim control order or control order imposes a
longer term in relation to any prohibited conduct than was
Imposed by the other order.
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Part 4 — Offences

Division 1 — Offences by controlled persons
Subdivision 1 — Non-association offences

99. Association between controlled persons an offence

(1) A controlled person who associates with another controlled
person commits an offence.

Penalty:
(a8 for afirst offence, imprisonment for 2 years;

(b) for asecond or subsequent offence committed after
conviction for afirst offence, imprisonment for
Syears.

Summary conviction penalty for a second or subsequent
offence: imprisonment for 3 years.

(2) An offence under subsection (1) to which paragraph (b) of the
penalty for that offence appliesis an indictable offence.

(3) A controlled person who, at any time within a period of
3 months, associates with another controlled person on 3 or
more occasions commits an offence.

Penalty: imprisonment for 3 years.

(4) For the purposes of subsections (1) and (3), it does not matter —

(@ whether the association was with the same controlled
person on each occasion or with adifferent controlled
person on each or some of the occasions; or

(b) when or on what grounds each of the persons became a
controlled person; or

(c) if the persons are members or former members of a
declared criminal organisation, whether they are
members or former members of the same declared
criminal organisation or different declared criminal
organisations.
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(5) Inproceedings for an offence under subsection (1) or (3), the
prosecution does not have to prove —

(8 that the accused associated with another person for any
particular purpose; or

(b) that the association would have led to the commission of
any offence.

100. Defences to charges under section 99

(1) For the purposes of the application of section 99(1) and (3) to an
accused to whom an interim control order relates, the forms of
association set out in section 101 are to be disregarded if the
accused proves that the association was reasonable in the
circumstances.

(2) Itisadefenceto acharge under section 99(1) or (3) for the
accused to establish that he or she did not know, and could not
reasonably be expected to have known, that the other person
with whom he or she associated was a controlled person.

(3) Itisadefenceto acharge under section 99(1) or (3) for the
accused to establish that the association was in accordance with
the terms of an exemption under section 59.

101. Certain associations to be disregarded for interim control
orders

The following are the forms of association referred to in
section 100(1) —

(@) associations between close family members;

(b) associations occurring in the course of alawful
occupation or business or lawful political protest or
lawful industrial action;

(c) associations occurring at a course of training or
education between persons enrolled in the course;

(d) associations occurring at a rehabilitation, counselling or
therapy session;
(e) associations occurring in lawful custody;
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(f) associations occurring in connection with the taking or
defending of legal proceedings (whether civil or

crimina);

(g) associations occurring in the course of complying with a
court order;

(h) other associations of akind prescribed by the
regulations.

Subdivision 2 — Financing offence

102. Offencefor controlled person to get fundsto, from or for
declared criminal organisation
(1) A controlled person commits an offence if the person —

(@ receivesfundsfrom, or makes funds available to, a
declared criminal organisation (whether directly or
indirectly); or

(b) collectsfundsfor, or on behalf of, adeclared criminal
organisation (whether directly or indirectly).

Penalty: imprisonment for 5 years.
Summary conviction penalty: imprisonment for 3 years.

(2) Anoffence under subsection (1) is an indictable offence.

(3) For the purposes of subsection (1), it does not matter whether
the controlled person isor is not a member or former member of
the declared criminal organisation.

Subdivision 3— Other offences by controlled persons
103. Other contravention of interim control order or control
order

(1) Inthissection —
engage in conduct means —
(@ todoanact;or
(b) toomit to do an act.
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(2) A controlled person commits an offence if he or she engagesin
conduct that contravenes an interim control order or a control
order relating to that person.

Penalty: imprisonment for 2 years.

(3) Thissection does not apply to conduct that constitutes an
offence under section 99 or 102 or 106.

104. Failureto discloseidentity or giving false particulars

(1) A personwho isrequired by a police officer in accordance with
section 43(1) or 92(1) to disclose hisor her personal details
must not, without reasonable excuse, fail or refuse to comply
with the requirement.

Penalty: imprisonment for 12 months.

(2) A personwhoisrequired by a police officer in accordance with
section 43(2) or 92(2) to produce evidence of the correctness of
apersonal detail must not, without reasonable excuse, fail or
refuse to comply with the requirement.

Penalty: imprisonment for 12 months.
(3) A person must not, without reasonable excuse, in responseto a
requirement made by a police officer in accordance with

section 43(1) or 92(1), give any personal detail that isfalsein a
material particular.

Penalty: imprisonment for 12 months.
(4) A person must not, in response to a requirement made by a

police officer in accordance with section 43(2) or 92(2),
produce any false evidence.

Penalty: imprisonment for 12 months.
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105. Failureto discloseinformation or giving false information
about use of or accessto firearms

(1) A personwhoisrequired by aperson or the court in accordance
with section 93 to answer a question must not, without
reasonable excuse, fail or refuse to answer the question.

Penalty: imprisonment for 12 months.
(2) A person must not, without reasonable excuse, in responseto a

guestion asked by a person or the court in accordance with
section 93, give an answer that isfalse in amaterial particular.

Penalty: imprisonment for 12 months.
(3) Nothingin subsection (1) or (2) prevents a person from being
dealt with for contempt of court for failing or refusing to answer

aquestion, or for giving an answer that isfalsein amaterial
particular, but the person is not liable to be punished twice.

Division 2 — Other offences

106. Recruiting membersfor declared criminal organisation an
offence

(1) A person who recruits another person to become a member of a
declared criminal organisation commits an offence.
Penalty:
(@ for anindividual, imprisonment for 5 years,
(b) for abody corporate, afine of $50 000.
Summary conviction penalty:
(@ for anindividual, imprisonment for 3 years,
(b) for abody corporate, afine of $30 000.

(2) An offence under subsection (1) is an indictable offence.

(3) For the purposes of subsection (1), it does not matter whether
the person who recruited the other person —

(@) isorisnot acontrolled person; or
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107.

D)

2

3)

(4)

()

(b) isorisnotamember or former member of the declared
criminal organisation.

Permitting premisesto be habitually used as place of resort
by members of declared criminal organisation

In this section —
owner, in relation to any premises, includes —

(@) the person entitled to receive the rent of those premises,
and

(b) the person to whom the rent of those premisesis paid.

A person who is the owner, occupier or lessee of any premises
must not knowingly permit those premises to be habitually used
as aplace of resort by members of adeclared criminal
organisation.

Penalty: imprisonment for 2 years.

A person must not be knowingly concerned in the management
of any premises habitually used as a place of resort by members
of adeclared criminal organisation.

Penalty: imprisonment for 2 years.

In proceedings for an offence under subsection (2), a person
who isthe owner, occupier or lessee of any premises habitually
used as a place of resort by members of a declared criminal
organisation and is a member of that declared criminal
organisation is presumed, unless the contrary is shown, to
knowingly permit those premises to be habitually used as a
place of resort by members of that declared criminal
organisation.

In proceedings for an offence under subsection (3), a person
who is concerned in the management of any premises habitually
used as a place of resort by members of a declared criminal
organisation and is a member of that declared criminal
organisation is presumed, unless the contrary is shown, to be
knowingly concerned in the management of those premises.
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108. Offence for responsible person or co-licenseeto allow
controlled person accessto firearm

A responsible person or co-licensee notified under section 94
who allows the controlled person to use or have accessto a
firearm commits an offence.
Penalty:

(@ inthe case of aresponsible person, afine of $4 000;

(b) inthe case of aco-licensee, imprisonment for
12 months or afine of $4 000.

As at 29 Nov 2012 No. 49 of 2012 page 83

Extract from www.slp.wa.gov.au, see that website for further information



Criminal Organisations Control Act 2012
Part 5 Protection of criminal intelligence information

s. 109

Part 5 — Protection of criminal intelligence
information

109. Term used: criminal intelligence information

In this Part —
criminal intelligence information means —

(@ information relating to actual or suspected criminal
activity (whether in this State or elsewhere) the
disclosure of which could reasonably be expected —

(i) topregudice criminal investigations; or
(i)  toenablethe discovery of the existence or

identity of a confidential source of information
relevant to law enforcement; or

(iii)  to endanger aperson’slife or physical safety;
or

(b) information the disclosure of which could reasonably be
expected to revea and prejudice the effectiveness of any
of the following —

(i) policeinformation-gathering or surveillance
methods,

(it)  police procedures for preventing, detecting,
investigating or dealing with matters arising out
of breaches of the law.

110. Protection of criminal intelligence information in
proceedings for declaration

(1) Thissection appliesto the following proceedings —

(@ anapplication for adeclaration under Part 2, and the
hearing of the application;

(b) anapplication for the renewal or revocation of a
declaration under Part 2, and the hearing of the
application;

page 84 No. 49 of 2012 As at 29 Nov 2012

Extract from www.slp.wa.gov.au, see that website for further information



Criminal Organisations Control Act 2012
Protection of criminal intelligence information Part 5

s. 110

(c) an application under section 128 for the cancellation of
the registration of an interstate declaration, and the
hearing of the application.

(2) In proceedingsto which this section applies, the designated
authority must take all reasonable steps to maintain the
confidentiality of information that the designated authority
considersto be properly classified by the Commissioner of
Police or the CC Commissioner as criminal intelligence
information, including steps —

(@) to receive evidence and hear argument about the
information in private and in the absence of any party to
the proceedings other than the Commissioner of Police
or, as the case requires, the CC Commissioner or the
representative of either of them; and

(b) to prohibit the publication of evidence about criminal
intelligence information.

(3) If the designated authority considers that the information cannot
properly be classified as criminal intelligence information, the
designated authority must —

(@ givethe Commissioner of Police or, asthe case requires,
the CC Commissioner the opportunity to withdraw the
information from consideration; and

(b) if theinformation is withdrawn, prohibit the publication
of evidence about the information.

(4) Despite subsections (2) and (3), the designated authority may
disclose criminal intelligence information or information
withdrawn under subsection (3) to any of the following —

(8 theAttorney General;

(b) the Parliamentary Commissioner, for the purposes of
enabling the Parliamentary Commissioner to carry out
his or her functions under Part 8 Division 1;

(c) aperson conducting areview under Part 8 Division 2;

(d) acourt;
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(€)

a person to whom the Commissioner of Police or, asthe
case requires, the CC Commissioner authorises
disclosure.

111. Protection of criminal intelligence information in court
proceedings under this Act

(1) Thissection appliesto the following proceedings —

@

(b)
(©

(d)
(€)

(f)

(9)

(h)

an application for the making, revocation or variation of
an interim control order, and the hearing of the
application;

an application for the making, variation or revocation of
acontrol order, and the hearing of the application;

an appeal under section 64 against a decision of the
court in relation to the making of a control order, and the
hearing of the appedl;

an application for leave to appeal under section 64, and
the hearing of the application;

an application for the registration of an interstate control
order that is referred to the court under section 135(2),
and the hearing of the application;

an application under section 148(1) for the registration
of variations to aregistered interstate control order, if
the application isreferred to the court under

section 135(2), and the hearing of the application;

an application under section 149 for the variation of a
registered interstate control order, and the hearing of the
application;

an application under section 152 for the cancellation of
the registration of an interstate control order, and the
hearing of the application.

(2) Inproceedings to which this section applies, the court must take
all reasonabl e steps to maintain the confidentiality of
information that the court considers to be properly classified by
the Commissioner of Police or, as the case requires, the CC
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Commissioner as criminal intelligence information, including
steps —

@

(b)

to receive evidence and hear argument about the
information in private and in the absence of any party to
the proceedings other than the Commissioner of Police
or, as the case requires, the CC Commissioner or the
representative of either of them; and

to prohibit the publication of evidence about criminal
intelligence information.

(3) If the court considers that the information cannot properly be
classified as criminal intelligence information, the court must —

@

(b)

give the Commissioner of Police or, as the case requires,
the CC Commissioner the opportunity to withdraw the
information from consideration; and

if the information is withdrawn, prohibit the publication
of evidence about the information.

(4) Despite subsections (2) and (3), the court may disclose criminal
intelligence information or information withdrawn under
subsection (3) to any of the following —

(@ theAttorney Generdl,

(b) the Parliamentary Commissioner, for the purposes of
enabling the Parliamentary Commissioner to carry out
his or her functions under Part 8 Division 1,

(c) aperson conducting areview under Part 8 Division 2;

(d) another court;

(e) apersontowhom the Commissioner of Police or, asthe
case requires, the CC Commissioner authorises
disclosure.
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112. Redacted copy of affidavit may be served to protect criminal
intelligence information

(1) Thissection appliesif —
(@ aprovision of this Act requires a copy of an affidavit to
be served on any person; and
(b) thedisclosure of information included in that affidavit
would bein breach of section 111.

(2) If thissection applies, an edited copy of the affidavit, from
which the information that cannot be disclosed has been
removed or erased, must be served instead.
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Part 6 — Information about declarationsand orders

113. Commissioner of Policeto keep register

(1) The Commissioner of Police must keep an accurate and
up-to-date register of the following information —

(@) detailsof each declared criminal organisation,
including —
(i) the name of the organisation, or the name by
which the organisation is commonly known; and

(ii) details of the declaration under which that
organisation is adeclared criminal organisation,
including any renewals of the declaration;

(b) thereasonsfor designated authorities' decisions, as
provided to the Commissioner under section 14(3)
or 22(3);

(c) thepersonal details of each person who isa controlled
person under an interim control order or a control order;

(d) any other prescribed information.

(2) Theregister iscalled the Register of Criminal Organisations and
Controlled Persons.

(3) The Commissioner may keep the register in any form the
Commissioner thinksfit.

114. Publication of information on register

(1) The Commissioner of Police must make the information on the
register publicly available free of charge in the following
ways —

(@ by making the register available during normal office
hours at a prescribed place for public inspection;

(b) by making the register available on awebsite maintained
by the Western Australian Police Force.
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(2) The Commissioner may make the information on the register
available in any other way the Commissioner considers

appropriate.
115. Provision of infor mation about declarations and orders

(1) A regulatory authority and the Commissioner of Police may
enter into arrangements for the supply to the regulatory
authority of information that —

(@ iscontained in the records of the Western Australian
Police Force; and

(b) concerns—

(i) any organisation that is a declared criminal
organisation; or

(it)  any controlled person who is an applicant for, or
the holder of, an authorisation; or

(iii)  any person who is an applicant for, or the holder
of, an authorisation and who is a member of, or
associates with any member of, a declared
criminal organisation;

and
(c) isreasonably necessary for the proper exercise of any

function of the regulatory authority relating to
authorisations and disciplinary proceedings.

(2) Arrangements made under subsection (1) are sufficient authority
for supplying information to which that subsection applies.

(3) Theregulatory authority —

(@ must take steps to maintain the confidentiality of any
information supplied under subsection (1) that is
classified by the Commissioner as criminal intelligence
information; and

(b) must not disclose that information to any person unless
authorised to do so by the Commissioner.
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(4) Nothingin this section limits or affects any other power or duty
conferred or imposed on the Commissioner or the regulatory
authority under the written law under which the regulatory
authority operates.

116. Application of thisPart to registered inter state declarations
and control orders

(1) ThisPart appliesin relation to registered interstate declarations
in the same way that it applies to declarations.

(2) ThisPart appliesin relation to registered interstate control
ordersin the same way that it appliesto control orders.
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Part 7 — Reciprocal recognition and enfor cement of

117.
L)

2

3)

(4)

()

(6)

declarationsand orders
Divison 1 — Preliminary

Overview of thisPart

This Part provides for declarations and orders made under a
corresponding provision of alaw of another State or Territory to
be registered under this Act and have effect as declarations and
control ordersin this State.

An interstate declaration can be registered by aregistrar of the
Supreme Court without a hearing, and notice of the registration
of the declaration must then be published in the Gazette and in
at least one newspaper circulating throughout the State.

An interstate control order that does not need to be adapted or
modified for its effective operation in this State can be
registered by aregistrar of the Supreme Court without a hearing.

An application for the registration of an interstate control order
that needs to be adapted or modified for its effective operation
in this State is referred to the Supreme Court, which decides
what adaptations and modifications (if any) are required for the
order to be registered.

A registered interstate control order —

(@ must be served personally on the person to whom it
relates; and

(b) haseffect for 5 years, but its registration can be
cancelled or renewed.

This section isintended only as a guide to the general scheme
and effect of this Part, and does not limit the other provisions of
this Part.
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118. Terms used

In this Part —

corresponding law means a provision of alaw of another State
or Territory that is prescribed under section 170 to be a
corresponding law;

interstate control order means an order (by whatever name
called) made under a corresponding law;

inter state declaration means a declaration (by whatever name
called) made under a corresponding law;

respondent —

(@ inrelation to an interstate declaration, means the
organisation to which the declaration relates;

(b) inrelation to an interstate control order, meansthe
person to whom the order relates.

Division 2 — Reciprocal recognition of declarations

Subdivision 1 — Applicationsfor registration of
inter state declaration

119. Application for registration of interstate declaration

(1) The Commissioner of Police or the CC Commissioner may
apply to aregistrar for the registration of an interstate
declaration.

(2) Anapplication for registration —

(@ must be made in the prescribed manner; and

(b) must be accompanied by an affidavit that includes or is
accompanied by —
(i) acopy of the declaration to be registered; and
(i)  enough information to enable the registrar to find

that the declaration is an interstate declaration
that isin force.
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(3) Anapplication for the registration of an interstate declaration
does not need to be served on the respondent.
120. When inter state declaration cannot be registered

An application for the registration of an interstate declaration
cannot be made under this Division, and an interstate
declaration cannot be registered under this Division, if any of
the following apply to the declaration —

@

(b)

(©

the law of the jurisdiction in which the declaration was
made specifies a period within which the respondent
may appeal against the declaration, and that period is
still running;

the determination of an application by the respondent for
leave to appeal against the declaration (whether made
before or after any appeal period has expired) is
pending;

the determination of an appeal by the respondent against
the declaration is pending.

Subdivision 2 — Registration of interstate declaration by registrar

121. Registration of interstate declaration by registrar
On an application under section 119 for the registration of an
interstate declaration, the registrar must register the declaration
if the registrar is satisfied —
(@) that the declarationisin force; and
(b) if thelaw of the jurisdiction in which the declaration
was made requires notice of the declaration to be
published, that the requirement has been complied with;
and
(c) if thelaw of thejurisdiction in which the declaration
was made requires that the declaration be served on any
organisation, person or group of persons, that the
reguirement has been complied with or is taken to have
been complied with; and
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(d) that section 120 does not prevent registration of the
order.

122. Period of registration

(1) Onregistering an interstate declaration under this Division, the
registrar isto specify the date on which the registration expires.

(2) Thedate stated in accordance with subsection (1) isto be the
date on which the interstate declaration would cease to bein
forcein thejurisdiction in which it was made if it were not
sooner revoked.

(3) Theregistration of the interstate declaration expires on the date
stated in accordance with subsection (1).

(4) Subsections (1) to (3) do not apply if, under the law of the
jurisdiction in which the interstate declaration was made, the
interstate declaration remainsin force for an indefinite period,
inwhich case —

(@) onregistering the declaration, the registrar isto specify
that the registration is for an indefinite period; and

(b) theregistration of the interstate declaration does not
expire.

Subdivision 3— Notice of registration

123. Notice of registration

(1) Not later than 2 working days after registering an interstate
declaration, the registrar must give the applicant for the
registration of the interstate declaration a certificate of the
registration with a copy of the registered interstate declaration
attached.

(2) Assoon as practicable after receiving a copy of the registered
interstate declaration under subsection (1), the applicant for the
registration of the declaration must publish notice of the
registration of the declaration in the Gazette and in at least one
newspaper circulating throughout the State.
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(3) Section 15(2) applies with all necessary modificationsin
relation to the notice required by subsection (2).

(4) Assoon as practicable after registering an interstate declaration,
the registrar must give notice of that registration to —

(@ thecommissioner (by whatever name called) of the
police force or police service of the State or Territory in
which the declaration was made; and

(b) if the declaration was made by a court, aregistrar of that
court.

Subdivision 4 — Commencement, duration and effect of registered
inter state declaration

124. Commencement and duration of registered interstate
declaration

A registered interstate declaration —

(@ comesinto forcein this State on the day after the day on
which notice of the registration of the declaration is
published in the Gazette in accordance with
section 123(2); and

(b) remainsin forcein this State until one of the following
occurs —

(i) theregistration of the declaration expiresin
accordance with section 122(3);

(it) theregistration of the declaration is cancelled
under section 126, 127 or 128.

125. Effect of registration of inter state declaration

(1) A registered interstate declaration that has come into force
under section 124(a) operatesin this State asif it were a
declaration made under Part 2.

(2) However, Part 2 Division 3 does not apply, except as provided
by section 128(2).
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Subdivision 5— Cancellation of registration of interstate declaration

126. Revocation in jurisdiction wher e inter state declaration
originally made

(1) Subsection (2) appliesto aregistered interstate declaration if —

(@) thedeclaration isrevoked in the jurisdiction in which
the declaration was made; and

(b) aregistrar receives notice of that revocation from —

(i) if the declaration was revoked by a court, an
officer of that court; or

(i)  the Commissioner of Police or the CC
Commissioner.

(2) Onreceiving notice of the revocation of the registered interstate
declaration, the registrar must —

(@ cancel theregistration of the declaration without delay,
and the cancellation takes effect immediately; and

(b) givethe Commissioner of Police or the CC
Commissioner (whichever was the applicant for the
registration of the declaration) written notice of that
cancellation.

127. Cancellation of registration of interstate declaration at
request of Commissioner of Police or CC Commissioner

(1) The Commissioner of Police or the CC Commissioner may, at
any time while an interstate declaration is registered under this
Division, apply to aregistrar to cancel the registration of the
declaration.

(2) Onreceiving an application under this section, the registrar
must —

(@ cancel theregistration of the declaration without delay,
and the cancellation takes effect immediately; and
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(b) givethe Commissioner of Police or the CC
Commissioner (whichever was the applicant for the
cancellation) written notice of that cancellation.

128. Cancellation of registration of interstate declaration on
application by respondent or others

(1) Thefollowing persons may, at any time while an interstate
declaration is registered under this Division, apply for the
cancellation of the registration of the declaration —

(@ therespondent;
(b) any member of the respondent;

(c) any person who isaformer member of the respondent, if
cancellation of the registration of the declaration is
sought on the ground that the organisation in respect of
which the declaration was made no longer exists, and
section 17(2) does not apply with respect to members of
that organisation.

(2) Sections 19 to 23 apply, with al necessary modifications, to an
application under subsection (1) asif it were an application
under Part 2 Division 3 for the revocation of a declaration made
by the declared criminal organisation or, as the case requires, a
member or former member of the declared crimina
organisation.

(3) Part 5 appliesto proceedings under this section.
Subdivision 6 — Notice of cancellation or expiry of registration

129. Notice of cancellation or expiry of registration of interstate
declaration

As soon as practicable after the registration of an interstate
declaration is cancelled under this Division or expires, the
Commissioner of Police or the CC Commissioner (whichever
was the applicant for the registration of the declaration) must
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130.

publish notice of the cancellation or expiry in the Gazette and in
at least one newspaper circulating throughout the State.

Registrar to notify police commissioner and original court of
cancellation of registration

As soon as practicable after the registration of an interstate
declaration is cancelled under this Division, the registrar must
give notice of that cancellation to —

(@ thecommissioner (by whatever name called) of the
police force or police service of the State or Territory in
which the declaration was made; and

(b) if the declaration was made by a court, aregistrar of that
court.

Subdivision 7 — Effect of cancellation or expiry of registration

131.

132.

Effect of cancellation or expiry of registration of interstate
declaration

Section 25 applies with all necessary modifications to the expiry
or cancellation of the registration of an interstate declaration
under this Division asif it were the expiry or revocation of a
declaration made under Part 2.

Subdivision 8 — Evidential provision

Proof of making of inter state declaration not required in
proceedingsfor offence

In proceedings for an offence, committed in this State, in which
It IS necessary to establish that an organisation is or was a
declared criminal organisation, and aregistered interstate
declaration is or was in force in respect of that organisation, no
proof isrequired of —

(@ themaking of the interstate declaration; or
(b) the publication of notice of the declaration; or

As at 29 Nov 2012 No. 49 of 2012 page 99

Extract from www.slp.wa.gov.au, see that website for further information



Criminal Organisations Control Act 2012

Part 7 Reciprocal recognition and enforcement of declarations and
orders

Division 3 Reciprocal recognition of control orders

s.133

(c) service of the declaration on any organisation, person or
group of persons.

Division 3— Reciprocal recognition of control orders

Subdivision 1 — Applicationsfor registration of interstate
control order

133. Application for registration of interstate control order

(1) The Commissioner of Police may apply to aregistrar for the
registration of an interstate control order.
(2) Anapplication for registration —
(@ must be made in the prescribed manner; and
(b) must be accompanied by an affidavit that includes or is
accompanied by —
(i) acopy of the order to be registered; and

(i)  enough information to enable the registrar to find
that the order is an interstate control order that is
inforce

and

(c) must be accompanied by any other affidavit the
Commissioner intends to rely on at the hearing of the
application; and

(d) must state —

(i) whether the Commissioner considersthat the
order needs to be adapted or modified for its
effective operation in this State; and

(if) if so, the details of the adaptation or modification
that the Commissioner considers necessary.

(3) Anapplication for the registration of an interstate control order
does not need to be served on the respondent.
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134. When inter state control order cannot beregistered

An application for the registration of an interstate control order
cannot be made under this Division, and an interstate control
order cannot be registered under this Division, if —

(@ therespondent isacontrolled person under an interim
control order or acontrol order made under this Act; or

(b) any of the following apply to the order —

(i) thelaw of thejurisdiction in which the order was
made specifies a period within which the
respondent may appeal against the order, and that
period is still running;

(ii)  the determination of an application by the
respondent for |eave to appeal against the order
(whether made before or after any appeal period
has expired) is pending;

(iii)  the determination of an appeal by the respondent
against the order is pending.

Subdivision 2 — Registration of interstate control order by registrar

135. Registration of interstate control order by registrar

(1) Onan application under section 133 for the registration of an
interstate control order, the registrar must register the order if
theregistrar is satisfied —

(@ that the order isin force; and

(b) that the order was served, or taken to be served, on the
respondent under the law of the jurisdiction where the
order was made; and

(c) that section 134 does not prevent registration of the
order; and

(d) that the order does not need to be adapted or modified
for its effective operation in this State.
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(2) If theregistrar considers that the order needs to be adapted or
modified for its effective operation in this State, the registrar
must refer the application to the court.

Subdivision 3— Deter mination by court of application
for registration

136. Referral of application to court for adaptation or
modification

(1) Thissection appliesif an application for the registration of an
interstate control order is referred to the court under
section 135(2).

(2) The Commissioner of Police must serve the following
documents personally on the respondent —
(8) acopy of the application for registration;
(b) al affidavits that accompanied the application;
(c) anotice stating the following in relation to the
application —

(i) that an application for the registration of the
interstate control order has been referred to the
court to consider whether or not, in order to be
registered, the order needs to be adapted or
modified for its effective operation in this State;

(i)  when and where the application is to be heard,;
(iii)  that the respondent may appear at the hearing;

(iv) that the court may register the interstate control
order (with or without adaptation or variation) in
the respondent’ s absence if the respondent does
not appear at the hearing.

(3) Subsection (2)(b) is subject to section 112.

(4) Sections 43 and 44 apply with all necessary modificationsin
relation to service of the documents required by subsection (2).
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(5) If thissection applies—

(8 the Commissioner of Police and the respondent may
appear at the hearing of the application and make
submissions in relation to the application; but

(b) the court may hear and determine the application
whether or not any of the persons who are entitled to be
present and make submissions at the hearing take
advantage of that opportunity.

137. Deter mination of application for registration

(1) On hearing an application for the registration of an interstate
control order referred to the court under section 135(2), the
court may direct aregistrar to register the order —

(@ with any adaptations or modifications that the court
considers necessary or desirable for its effective
operation in this State; or

(b) without any adaptations or modifications.

(2) Beforegiving adirection under subsection (1), the court —
(8 must consider —

(i) anything that could be considered by the court if
the application were an application for a control
order under this Act; and

(i) any changesin the respondent’ s circumstances
since the interstate control order was made;

and
(b) must be satisfied of the matters set out in
section 135(1)(a) to (c).

(3) Theregistrar must register the interstate control order in
accordance with the direction of the court.
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Subdivision 4 — Period of registration

138. Period of registration

(1) Theregistration of an interstate control order remainsin force
for aperiod of 5 years beginning on the day after the day on
which it is registered under this Division, unless the registration
IS sooner cancelled or renewed.

(2) Onregistering an interstate control order under this Division,
the registrar is to specify the date on which the registration
expires.

Subdivision 5— Notice of registration
139. Notice of registration

(1) Not later than 2 working days after registering an interstate
control order, the registrar must give the Commissioner of
Police a certificate of the registration with a copy of the
registered interstate control order attached.

(2) Assoon as practicable after receiving a copy of the registered
interstate control order under subsection (1), the Commissioner
of Police must serve a copy of the order personally on the
respondent.

(3) Sections43 and 44 apply with all necessary modificationsin
relation to service of the copy of the order required by
subsection (2).

(4) Assoon as practicable after registering an interstate control
order, the registrar must notify the registrar of the court in the
jurisdiction in which the interstate control order was made that
the order has been registered under this Act.

140. Explanation of registered inter state control order

(1) The Commissioner of Police must ensure that all reasonable

steps are taken to give the person to whom aregistered interstate
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control order relates the explanation set out in subsection (2)
when the person is served with a copy of the order.

(2) The person must have explained to them, in language likely to
be understood by them —

(@) theperson’s obligations under the registered interstate
control order; and

(b) the consequences that may follow if the person failsto
comply with those obligations.

(3) Without limiting subsection (2), the explanation must include
advice that the names of persons who are controlled persons are
listed on the register kept under section 113.

(4) Theexplanation must, so far as practicable, be given both orally
and in writing.

(5) Failureto comply with this section does not invalidate the
registration of an interstate control order.

Subdivision 6 — Commencement, duration and effect of registered
inter state control order

141. Commencement and duration of registered interstate
control order
(1) A registered interstate control order —

(@) comesinto forcein this State when the respondent is
served personally with a copy of the order; and

(b) remainsin forcein this State until one of the following
occurs —

(i) theregistration of the order expires;

(i) theregistration of the order is cancelled under
section 148(3), 151, 152 or 153.

(2) Subsection (1)(b) is subject to section 147.
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142. Effect of registration of interstate control order

(1) A registered interstate control order that has come into force
under section 141(1)(a) operatesin this State asif it were a
control order made under Part 3, but with the following
modifications —

(@) theorder hasthe terms set out in the order or applying to
it under the law of the jurisdiction in which it was made,
with any adaptations or modifications directed by the
court under section 137;

(b) Part 3 Division 3 Subdivision 5 does not apply, except
as provided by sections 149, 151 and 152;

(c) theorder operatesin this State only while it remains
registered under this Division, but subject to
section 147.

(2) ThisAct appliesto aregistered interstate control order in the
same way that it appliesto a control order made under Part 3,
except as provided by subsection (1).

Subdivision 7— Renewal of registration of interstate control order

143. Application for renewal of registration of interstate control
order

(1) The Commissioner of Police may apply to aregistrar for the
renewal of the registration of an interstate control order.

(2) Anapplication for renewa —

(@ may be made before or after the registration of the
interstate control order expires; and

(b) must bein the prescribed form; and

(c) must be accompanied by an affidavit that includes
enough information to enable the registrar to find that
the order remains in forcein the jurisdiction in which it
was made.
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(3) Anapplication for the renewal of the registration of an interstate
control order does not need to be served on the respondent.

144, Registrar to renew registration of interstate control order

(1) On an application under section 143 for the renewal of the
registration of an interstate control order, the registrar must
renew the registration of the order if the registrar is satisfied that
the order remains in force in the jurisdiction in which it was
made.

(2) Thereare no limits on the number of times the registration of an
interstate control order can be renewed.

145. Period of renewal

(1) Theregistration of an interstate control order that is renewed
under section 144 remains in force for a period of 5 years
beginning on —

(&) if theregistration isrenewed before it expires, the day
after the day on which the registration of the order
would otherwise have expired; or

(b) if theregistration is renewed after it expires, the day
after the day on which the registration of the order is
renewed.

(2) Subsection (1) applies unless the registration of the order is
sooner cancelled or renewed.

(3) Onrenewing the registration of an interstate control order under
section 144, the registrar isto specify the date on which the
renewal of the registration expires.

146. Notice of renewal of registration

(1) Not later than 2 working days after renewing the registration of
an interstate control order, the registrar must give the
Commissioner of Police a certificate of the renewal of the
registration with a copy of the registered interstate control order
attached.
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2

3)

(4)

147.
D

(2)

3

As soon as practicable after receiving a certificate under
subsection (1), the Commissioner of Police must serve a copy of
the certificate and the registered order personally on the
respondent.

Sections 43, 44 and 140 apply with all necessary modifications
in relation to service of the copy of the certificate and order
required by subsection (2).

As soon as practicable after renewing the registration of an
interstate control order, the registrar must notify the registrar of
the court in the jurisdiction in which the interstate control order
was made that the registration of the order has been renewed
under this Division.

Effect of renewal of registration of interstate control order

If the registration of an interstate control order is renewed under
section 144, the effect that the order hasin this Stateis
determined in accordance with this section.

The order continuesin force in this State uninterrupted if —

(@) theregistration of the order is renewed before that
registration expires, and

(b) the copy of the certificate and order required by
section 146 is served personally on the respondent in
accordance with that section not later than the day on
which the registration of the order would have expired if
it had not been renewed.

Subsection (4) appliesif —

(@ theregistration of the order is renewed before that
registration expires but subsection (2)(b) does not apply;
or

(b) theregistration of the order is renewed after that
registration expires.
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(4) If this subsection applies —
(@ theorder ceasesto beinforcein this State —

(i) if subsection (3)(a) applies, when the registration
of the order would have expired if it had not been
renewed; or

(it)  if subsection (3)(b) applies, when the registration
of the order expires,

and

(b) the order again comesinto forcein this State when the
copy of the certificate and order required by section 146
is served personally on the respondent in accordance
with that section.

Subdivison 8 — Variation and cancellation of registered inter state
control order

148. Variation or revocation in jurisdiction whereinter state
control order originally made

(1) If aninterstate control order isvaried by acourt in the
jurisdiction in which the order was made —

(@) thevariationsto the order may be registered under this
Division in the same way as the interstate control order
isregistered, whether the variations were made before or
after the registration of the interstate control order; and

(b) the provisions of this Division apply accordingly with
all necessary modifications.
(2) Subsection (3) appliesto aregistered interstate control order
if —
(@) theorderisrevoked by acourt in the jurisdictionin
which the order was made; and

(b) aregistrar receives notice of that revocation from an
officer of that court or from the Commissioner of Police.
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(3) Onreceiving notice of the revocation of the registered interstate
control order, the registrar must —

(@ cancel the registration of the order without delay, and
the cancellation takes effect immediately; and

(b) givethe Commissioner of Police written notice of that
cancellation.

(4) Assoon as practicable after receiving notice under
subsection (3)(b) of the cancellation of the registration of an
Interstate control order, the Commissioner of Police must serve
acopy of the notice of cancellation personally on the
respondent.

(5) Section 44 applies with all necessary modificationsin relation to
service of acopy of the notice of cancellation on the respondent.

149. Variation of registered interstate control order in this State

(1) Therespondent or the Commissioner of Police may, at any time
while an interstate control order is registered under this
Division, apply to the court to vary the order asit has effect in
this State.

(2) Sections67, 68, 69 and 72 apply, with all necessary
modifications, to an application under subsection (1) asif it
were an application for the variation of a control order made
under Part 3.

150. Procedurewhereregistered order varied toincludefirearms
condition

If aregistered interstate control order is varied under

section 148(1) or 149, and the effect of the variation isto
include afirearms condition, Part 3 Division 5 Subdivision 5
applies with all necessary modifications.
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151. Cancellation of registration of interstate control order at
request of Commissioner of Police

(1) The Commissioner of Police may, at any time while an
interstate control order is registered under this Division, apply
to aregistrar to cancel the registration of the order.

(2) Onreceiving an application under this section, the registrar
must —

(@ cancel the registration of the order without delay, and
the cancellation takes effect immediately; and

(b) givethe Commissioner of Police written notice of that
cancellation.

(3) Assoon as practicable after receiving notice under
subsection (2)(b) of the cancellation of the registration of an
interstate control order, the Commissioner of Police must serve
acopy of the notice of cancellation personally on the
respondent.

(4) Section 44 applies with all necessary modificationsin relation to
service of acopy of the notice of cancellation on the respondent.

152. Cancellation of registration of interstate control order on
application by respondent

(1) Therespondent may, at any time while an interstate control
order isregistered under this Division, apply to the court to
cancel the registration of the order.

(2) Sections 70 to 72 apply, with all necessary modifications, to an
application under subsection (1) asif it were an application for
the revocation of a control order made by the controlled person
under Part 3.

153. Registration of inter state control order cancelled if control
order made under this Act

Theregistration of an interstate control order under this
Division isimmediately cancelled if the person to whom the
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154.

155.

order relates becomes a controlled person under an interim
control order or a control order made under Part 3.

Registrar to notify original court of cancellation of
registration

As soon as practicable after the registration of an interstate
control order is cancelled under this Division, the registrar must
notify the registrar of the court in the jurisdiction in which the
interstate control order was made that the registration of the
order under this Act has been cancelled.

Subdivision 9 — Evidential provision

Proof of making or variation of interstate control order not
required on proceedingsfor breach

In proceedings for a breach, committed in this State, of a
registered interstate control order, no proof is required of —

(@ themaking of the interstate control order or of any
variation of it that operatesin this State under
section 148(1); or

(b) theservice of the order or variation on the person to
whom the order relates.
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Part 8 — Monitoring and review
Division 1 — Monitoring
156. Termsused
In this Division —
monitoring period means the period of 5 years beginning on the

day on which this Part comes into operation;

reporting period, in relation to an anniversary of the day on
which the monitoring period begins, means the period of
12 months ending on that anniversary.

157. Parliamentary Commissioner to monitor exercise of powers

(1) For the monitoring period, the Parliamentary Commissioner is
to keep under scrutiny the exercise of powers conferred on the
following persons under this Act —

(@ the Commissioner of Police;
(b) poli