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Supreme Court Act 1935

Supreme Court Amendment Rules 2012

Made by the Judges of the Supreme Court.

1.

(1)

26.

Citation

These rules are the Supreme Court Amendment Rules 2012.

Commencement

These rules come into operation as follows —

(a) rules 1 and 2 — on the day on which these rules are
published in the Gazette;

(b)  the rest of the rules — on the 14™ day after that day.

Rules amended

These rules amend the Rules of the Supreme Court 1971.

Order 1 amended

In Order 1 rule 4C delete “registrar” and insert:

Principal Registrar

Order 4A amended
Delete Order 4A rule 26 and insert:

Consequences of case being on Inactive Cases List

(1) [Ifacaseis on the Inactive Cases List, only these
documents may be filed in the Court in relation to the
case —

(a) asummons for an order under rule 27(1);
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2)

(1)

2)

(b) anotice of discontinuance by the plaintiff under
Order 23 rule 2;

(c) an application for leave made by the plaintiff or
the defendant under Order 23 rule 2;

(d) awritten consent under Order 43 rule 16 to the
making of an order that would finally dispose
of the case.

(2) If the plaintiff or defendant in a case on the Inactive
Cases List files an application for leave under Order 23
rule 2, the Court may grant leave under that rule even
though the case has not been removed from that list.

(3) Ifawritten consent is filed under Order 43 rule 16 to
the making of an order in a case on the Inactive Cases
List that would finally dispose of the case, the Court
may make the order even though the case has not been
removed from that list.

After Order 4A rule 28(3) insert:

(4) Notwithstanding a case is dismissed under subrule (1)
or (2) —

(a) any party to the case may apply for an order for
costs; and

(b) the Court may make an order as to costs.

Order 5 amended

Delete Order 5 rule 2 and insert:

Writ for service outside WA, form of

A writ to be served outside the State shall be in the
form of Form 3.

Delete Order 5 rule 9 and insert:

Writ for service outside Australia, leave to issue
needed

A writ for service outside Australia shall not be issued
without the leave of the Court.
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7.

Order 7 amended
Delete Order 7 rule 3(3) and insert:

(3) Without affecting the generality of subrule (1) —

(a) awrit to be served within the jurisdiction may
be issued as a concurrent writ with one to be
served out of the jurisdiction; and

(b) awrit to be served out of the jurisdiction may
be issued as a concurrent writ with one to be
served within the jurisdiction.

Order 9A inserted

After Order 8 insert:

(1)

2)

Order 9A — Interested non-parties

Term used: interested non-party

In this Order —

interested non-party, in relation to a party to a case,
means a person, other than a practitioner for the party,
who —

(a) provides funding or other financial assistance to
the party for the purposes of conducting the
case; and

(b) exercises direct or indirect control or influence
over the way in which the party conducts the
case.

Parties to advise identity of interested non-parties

A party to a case must notify the Principal Registrar
and each other party to the case of the identity of any
person who is an interested non-party in relation to the
party to the case.

The notice is to be given in writing as soon as is
reasonably practicable after the person becomes an
interested non-party in relation to the party to the case.

Duties of interested non-party

The duties to the Court of an interested non-party in
relation to a party to a case are the following —

(a) not to engage in conduct which is misleading or
deceptive, or to aid, abet or induce such
conduct, in connection with the conduct of the
case;
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10.

(1)

2)

€)

(4)

)
(6)

(b) to cooperate with the parties and the Court in
connection with the conduct of the case;

(c) to use reasonable endeavours to ensure that the
goal in Order 1 rule 4A and the objects in
Order 1 rule 4B are attained.

Order 9 amended
Delete Order 9 rule 3(2) and insert:

(2) A writ served outside Australia in accordance with a
contract shall not be deemed to have been duly served
on the defendant by virtue of subrule (1) unless leave
to serve the writ outside Australia has been granted
under Order 10 rule 1 or 2.

Order 10 amended

In Order 10 rule 1A(2):
(a) delete “or notice of a writ”;
(b) delete “the Commonwealth of .

Delete Order 10 rule 1A(3) and insert:

(3) Rules 9to 11 do not apply to or in relation to the
service of a writ on a person outside Australia under
the convention referred to in Order 11A.

In Order 10 rule 1(1) delete “may, subject to rule 3,” and insert:

may

In Order 10 rule 2 delete “may, subject to rule 3,” and insert:

may

Delete Order 10 rule 3.
Delete Order 10 rule 4(1) and insert:

(1)  An application for a grant of leave under rule 1 or 2
must be supported by an affidavit that states —

(a) that in the deponent’s belief, the plaintiff has a
good cause of action; and

(b) where, outside Australia, the person to be
served is or probably may be.



12 June 2012

GOVERNMENT GAZETTE, WA 2449

(7) Delete Order 10 rules 5 and 6 and insert:

(1)

2)

3)

Time for appearance

An order made under this Order granting leave to serve
a writ outside Australia must limit the time within
which the person to be served can enter an appearance.

In fixing that limit, the Court must have regard to the
place or country where the writ is to be served.

If the writ is to be served under the convention referred
to in Order 11A, subrule (1) is subject to that Order.

(8) Delete Order 10 rule 7 and insert:

Other documents, service of outside Australia

The Court may grant leave to serve a person outside
Australia with any originating process, other than a
writ, or with any summons, order or notice in any
proceedings duly instituted, whether by writ of
summons or otherwise, and rules 1A, 4 and 5, with any
necessary changes, apply to such service.

(9) Delete Order 10 rule 9(2), (3) and (4) and insert:

2)

€)

(4)

If leave is granted to serve a writ on a person in a
foreign country and a convention about such service
applies to the country and to Australia or this State, the
notice may be served —

(a) through the judicial authorities of that country;
or

(b) through a British or Australian diplomatic or
consular agent in that country (subject to any
provision of the convention as to the nationality
of persons who may be so served).

If leave is granted to serve a writ on a person in a
country and there is no such convention, the notice
may be served —

(a) through the government of that country, if the
government is willing to effect service; or

(b) through a British or Australian diplomatic or
consular agent in that country except where
service through such an authority is contrary to
the law of that country.

A person who wishes to serve a writ by a method
described in subrule (2) or (3) must lodge in the
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(10)

(11)
(12)
(13)

(14)

11.

(1)

2)

Central Office a request for service of the writ by that
method, together with a copy of the writ and an
additional copy thereof for each person to be served.

In Order 10 rule 9(5) delete “notice” (each occurrence) and
insert:

writ

In Order 10 rule 9(7) delete “for use out of the jurisdiction”.
In Order 10 rule 9(9) delete “a notice of .
Delete Order 10 rule 10(1) and insert:

(1)  Subject to rule 9(9), to the following provisions of this
rule and to any direction given by the Court as to the
manner in which the writ shall be served or brought to
the notice of the person, Order 9 rule 1 and Order 72
rule 4 apply in relation to the service of a writ,
notwithstanding it is to be served outside Australia.

In Order 10 rule 10(3) delete “A writ or notice of a writ which is
to be served out of the jurisdiction —” and insert:

A writ to be served outside Australia —

Order 11 amended
In Order 11 rule 2(4) delete “Court for use out of the
jurisdiction.” and insert:

Court.

In Order 11 rule 3(5) delete “Court for use out of the
jurisdiction.” and insert:

Court.
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12. Order 12 amended

Delete Order 12 rule 7 and insert:

7. Setting aside writ etc. before appearance

A defendant to an action, at any time before entering an
appearance in it, may serve notice of motion to —

(a) set aside the writ or service of the writ on the
defendant; or

(b) discharge any order that granted leave to serve
the writ on the defendant outside Australia.

13. Order 13 amended
In Order 13 rule 1(1)(a) delete “or notice of the writ”.

14. Order 18 amended
In Order 18 rule 3(4) delete “Order 10 except rule 3,” and insert:

Order 10,

15. Order 19 amended
In Order 19 rule 3(3) delete “except rule 3”.

16. Order 20 amended
In Order 20 rule 1:

(a) delete “or notice of the writ,”;
(b) delete “or notice” (second occurrence).

17. Order 43 amended
In Order 43 rule 2(2)(a) delete “the jurisdiction,” and insert:

Australia,

18. Order 60A amended
Delete Order 60A rule 4(2) and insert:

(2) The appeal must be made to a master unless a judge
orders otherwise.
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19. Order 70 amended

12 June 2012

In Order 70 rule 12(1) delete “Common Fund.” and insert:

Common Account established under the Public Trustee

Act 1941.

20. Order 73 amended
(1) Delete Order 73 rule 3.
(2) Delete Order 73 rule 10(5) and insert:

(5) Order 10 rules 9, 10 and 11 apply to a citation issued

pursuant to rule 8 as they apply to a writ.

(3) In Order 73 rule 13(2) delete “or notice of the writ”.
(4) Delete Order 73 rule 13(4) and insert:

(4) Before applying for leave under subrule (3), the

plaintiff must file an affidavit proving due service of

the writ and of the citation (if any).

21. Schedule 2 amended

(1) In Schedule 2 Form 3 delete “When the defendant to be served is
outside the Commonwealth of Australia notice of the writ, and not the writ

itself, is to be served upon him.” .
Note: The heading to amended Form 3 is to read:

Writ of summons to be served outside WA

(2) Delete Schedule 2 Form 4.
(3) After Schedule 2 Form 43 insert:

44, Judgment by consent (O. 42 r. 1(2))

In the Supreme Court of Western Australia | No:

Judgment by consent

Parties Plaintiff
Defendant
Judgment  |In accordance with the consent of the parties, the Court
orders —
1.
2.
Judicial Date:

officer’s
signature Judicial officer
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22. References to “Commonwealth of Australia”® amended

In the provisions listed in the Table delete “the Commonwealth
of” (each occurrence).

Table

O.5r. 11(1) 0.5r. 11(2)

0.51r.11(3) 0.10r. 1A(1)

0.10r. 1(1) 0.10r.2

O.11r1.3(1) 0.44Ar.4(2)
Dated: ..o
Judges’ signatures:
Chief Justice MARTIN
Justice McKECHNIE Justice NEWNES
Justice McLURE Justice MARTIN
Justice PULLIN Justice MURPHY
Justice HEENAN Justice HALL
Justice Le MIERE Justice MAZZA
Justice JENKINS Justice CORBOY
Justice SIMMONDS Justice PRITCHARD
Justice BUSS Justice ALLANSON

Justice BEECH Justice EDELMAN




