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Western Australia

Aquatic Resources Management Act 2016

An Act to provide for —

the ecologically sustainable development and management of the
State’s aquatic resources; and

the development of strategies and plans for the conservation of
aquatic resources and the protection of aquatic ecosystems; and
the development and management of aquaculture that is
compatible with the protection of aquatic ecosystems; and

the management of aquatic biosecurity; and

the repeal of the Fish Resources Management Act 1994 and the
Pearling Act 1990; and

consequential amendments to various other written laws,

and for incidental and related purposes.

The Parliament of Western Australia enacts as follows:
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Aquatic Resources Management Act 2016
Preliminary Part 1

s. 1

Part 1 — Preliminary

1. Short title
This is the Aquatic Resources Management Act 2016.

2. Commencement

This Act comes into operation as follows —

(a) sections 1 and 2 — on the day on which this Act
receives the Royal Assent;

(b) the rest of the Act — on a day fixed by proclamation,
and different days may be fixed for different provisions.

[3-8. Have not yet come into operation 2 ]/

[Pt. 2-20. Have not yet come into operation 2]
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Aquatic Resources Management Act 2016

Notes

This is a compilation of the Aquatic Resources Management Act 2016 and
includes the amendments made by the other written laws referred to in the
following table '*.

Compilation table

Short title Number Assent Commencement
and year
Aquatic Resources 53 0f 2016 29 Nov 2016 29 Nov 2016 (see s. 2(a))
Management Act 2016 s. 1
and 2

'a " On the date as at which this compilation was prepared, provisions referred to in
the following table had not come into operation and were therefore not included in
this compilation. For the text of the provisions see the endnotes referred to in the

table.

Provisions that have not come into operation

Short title Number Assent Commencement
and year

Aquatic Resources 53 0f 2016 29 Nov 2016 To be proclaimed (see s. 2(b))
Management Act 2016
5. 3-8, Pt. 2-19°
Aquatic Resources 40 of 2016 29 Nov 2016 Operative on commencement
Legislation Amendment of the Aquatic Resources
Act 2016 Pt. 2° Management Act 2016 s. 263

(see s. 2(b))

Port Kennedy Development 8 of 2017 15 Sep 2017 To be proclaimed (see s. 2(b))
Act2017s. 8%

On the date as at which this compilation was prepared the Aquatic Resources
Management Act 2016 s. 3-8 and Pt. 2-19 had not come into operation. They read
as follows:

3. Terms used

(1)  Inthis Act, unless the contrary intention appears —
Aboriginal body corporate means —
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Aquatic Resources Management Act 2016

(a) acorporation registered under the Corporations
(Aboriginal and Torres Strait Islander) Act 2006
(Commonwealth); or

(b) an incorporated association under the Associations
Incorporation Act 2015 the membership of which is
wholly or principally composed of Aboriginal persons;

Aboriginal person means a person who is wholly or partly
descended from the original inhabitants of Australia;

Abrolhos Islands reserve means Reserve No. 20253 being a class
A reserve for the purposes of the Land Administration Act 1997,
approved means approved by the CEO;

aquaculture means —

(a) the keeping, breeding, hatching, culturing or harvesting
of aquatic organisms; or

(b) the culturing or harvesting of pearls;

aquaculture gear means any vessel, equipment, implement,
device, apparatus or other thing used or designed for use for, or in
connection with, aquaculture and includes —

(a)  gear used for navigational lighting or marking as a part of
aquaculture safety; and

(b)  gear used to delineate the area of an aquaculture licence,
temporary aquaculture permit or aquaculture lease;

aquaculture lease means a lease granted under section 88;
aquaculture licence means an aquaculture licence granted under
section 77;

aquatic eco-fourism means tourism relating to aquatic organisms
in their natural environment and includes the viewing and feeding
of aquatic organisms but does not include the taking of aquatic
organisms;

aquatic environment, subject to subsection (2), means organisms
living in or adjacent to waters, their physical, biological and social
surroundings, and interactions between all of those;

aquatic habitat protection area means an area set aside under
section 117(1) as an aquatic habitat protection area;

aquatic organism means an organism of any species that lives in
or adjacent to waters and —

(a) includes —

(i) the eggs, spat, spawn, seeds, spores, fry, larva
and other source of reproduction or offspring of
an aquatic organism; and

(i)  adead aquatic organism; and
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Aquatic Resources Management Act 2016

(iii)  a part only of an aquatic organism including the
shell or tail; and
(iv)  live rock and live sand;
but
(b)  does not include —

(i) an aquatic mammal; or

(ii)  an aquatic reptile; or

(iii)  an aquatic bird; or

(iv)  an amphibian;

aquatic resource has the meaning given in section 4;

aquatic resource management strategy (ARMS), in relation to a
managed aquatic resource, means a strategy approved for the
aquatic resource under section 20(1) as in force from time to time;

aquatic resource use plan (ARUP), in relation to a managed
aquatic resource, means a resource use plan made in respect of the
aquatic resource under section 24(1) as in force from time to time;

authorisation means —
(a) anaquaculture licence; or
(b) amanaged fishery licence; or
(c) any other licence provided for in the regulations;

bed, in relation to any waters, means the land permanently or
intermittently covered by the waters or the land over which the
waters permanently or intermittently flow;

boat means a vessel, craft or floating platform of any description
that is capable of use in or on water, whether floating or
submersible;

broodstock means aquatic organisms taken or kept for breeding;
CALM Act means the Conservation and Land Management

Act 1984,

CALM Minister means the Minister who administers the CALM
Act;

catch entitlement means an entitlement registered under

section 37(3), 38(3) or 47(4)(b);

CEO means the Chief Executive Officer of the Department;
commercial fishing means fishing for a commercial purpose and
includes taking aquatic organisms for broodstock or other
aquaculture purposes;

commercial purpose means the purpose of sale or any other
purpose that is directed to gain or reward;

Commonwealth Act means the Fisheries Management Act 1991
(Commonwealth);
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compliance officer means a person designated as a compliance
officer under section 159(1);

customary fishing means fishing by an Aboriginal person that —

(a) isin accordance with the Aboriginal customary law and
tradition of the area being fished; and

(b) s for the purpose of satisfying personal, domestic,
ceremonial, educational or other non-commercial
communal needs;

declared organism has the meaning given in section 98;

Department means the department of the Public Service
principally assisting the Minister in the administration of this Act;

disease means —

(a) adisease that is capable of having a detrimental effect on
an animal or a plant and includes —

(i) amicro-organism; and
(i)  adisease agent; and
(iii)  an infectious agent; and
(iv)  aparasite at any stage of its life cycle;
or
(b)  a genetic disorder of an animal or plant;

document includes a tape, a disk and any other device or medium
on which information is recorded or stored mechanically,
photographically, electronically or otherwise;

engage in conduct means —
(a) doanact; or
(b) omitto do an act;

entitlement means an entitlement that a person has from time to
time under a managed fishery licence;

exemption means an exemption granted under section 7;

export means to take out of, or cause to be taken out of, Western
Australia for any purpose;

fishery means —

(a) one or more stocks or parts of stocks of aquatic
organisms that can be treated as a unit for the purposes of
conservation or management; or

(b) aclass of fishing activities in respect of those stocks or
parts of stocks of aquatic organisms;

fishing or fishing activity means —
(a) taking an aquatic organism in any way; or
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Aquatic Resources Management Act 2016

(b) searching for an aquatic organism, or any other activity
that can reasonably be expected to result in taking the
organism; or

(c) any activity in support of, or in preparation for, any
activity described in this definition;

fishing boat means a boat that is used for commercial fishing;
fishing gear means any equipment, implement, device, apparatus
or other thing used or designed for use for, or in connection with,
fishing;
fishing period has the meaning given in section 16(1)(e);
fishing tour means a tour that has a central purpose of providing
an opportunity for recreational fishing and may include the
provision of fishing guidance, fishing gear, accommodation or
transport;
foreign boat has the same meaning as in the Commonwealth Act
section 4(1);
honorary compliance officer means an honorary compliance
officer appointed under section 160(1);
managed aquatic resource means an aquatic resource that has
been declared to be a managed aquatic resource under section 14;
managed fishery means a fishery declared by a management plan
to be a managed fishery;
managed fishery licence, in relation to a managed fishery, means
a licence granted under section 54 or renewed under section 58 in
respect of that fishery;
management plan means a management plan continued under
section 273(2) as in force from time to time;
marine management area has the meaning given in the CALM
Act section 3;
marine nature reserve has the meaning given in the CALM Act
section 3;
marine park has the meaning given in the CALM Act section 3;
master, in relation to a boat, means the person for the time being
having the command, charge or management of the boat;
noxious substance means any substance that may be harmful to
aquatic organisms;
organism means —

(a) aliving thing, except a human being or part of a human

being; or
(b)  aprion or other prescribed organic agent that can cause
disease; or
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(c) adisease;
pearl includes natural or cultured, whole, half, baroque, seedless
and blister pearl;
place means any land, waters, building, structure (whether
permanent or temporary), tent or vehicle or any part of any land,
waters, building, structure, tent or vehicle;
possession includes having under control in any place, whether for
the use or benefit of the person in relation to whom the term is
used or another person, and whether or not another person has the
actual possession or custody of the thing in question;
prescribed means prescribed by regulation;
private land means any land that —

(a) isalienated from the Crown for any estate of freehold; or

(b) s the subject of a conditional purchase agreement, or of
any lease or concession with or without a right of
acquiring the fee simple in that land;

Pprocess means cut up, break up, shell, skin, shuck, fillet, cook,
void, purge, pack, chill, freeze, can, preserve or otherwise treat
any aquatic organism and, in relation to aquatic organisms of a
prescribed class, includes hold the aquatic organisms live for
export and consign the aquatic organisms live for export;
protected aquatic organism has the meaning given in

section 125(1);

purchase includes —

(a) to take in exchange; and

(b)  to agree or offer to take in exchange; and

(c) toreceive, accept or take delivery under an agreement to
take in exchange; and

(d) to attempt to purchase,

but does not include to conduct a transaction of a prescribed type
if the transaction is conducted by an Aboriginal person;

quantity, in relation to the taking of an aquatic resource, means a
quantity of aquatic organisms that comprise the resource that is, or
may be, taken by reference to one or more of the following —

(a) the weight or volume of aquatic organisms;

(b)  the number of aquatic organisms by reference to sex,
size, weight, reproductive cycle or any other
characteristic;

(c) the time spent fishing for the aquatic organisms;

(d) the quantity and type of fishing gear used in fishing for
the aquatic organisms;
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record includes any document, whether or not it has been
completed;

recreational fishing means fishing other than commercial fishing;
recreational fishing licence means a licence granted under the
regulations authorising an individual to undertake recreational
fishing;
register means the register kept under section 150(1);
registrable interest means any of the following —

(a) an authorisation;

(b) atemporary aquaculture permit;

(c) anaquaculture lease;

(d) an exemption;

(e) aresource share;

(f)  catch entitlement;

(g) ashare option;
regulate includes prohibit;

resource share means a share in respect of a managed aquatic
resource that is made available under the ARMS for the resource;

security holder means a person noted on the register as having a
security interest in a registrable interest;

security interest, in relation to a registrable interest referred to in
section 153, means an interest in the registrable interest (however
arising) which secures payment of a debt or other pecuniary
obligation or the performance of any other obligation;

sell includes each of the following —
(a) to auction;
(b)  to put out to tender;
(c)  to barter or exchange;
(d)  to supply for profit;
(e) to offer for sale;
(f)  toreceive or possess for sale;
(g) toexpose for sale;
(h)  to consign or deliver for sale;

(i) to dispose of by way of raffle, lottery or other game of
chance,

but does not include to conduct a transaction of a prescribed type
if the transaction is conducted by an Aboriginal person;

share option means an option granted under section 42(2);
species includes subspecies, hybrid and variant;
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specified means specified in the regulation, ARMS, ARUP,
management plan, authorisation, order, notice or other instrument
in relation to which the term is used;

surety, in relation to an authorisation, means surety for the
authorisation required or provided under section 39 and includes a
substituted surety provided with the approval of the CEO under
section 41(4);
take includes each of the following —

(a) to catch;

(b)  to capture;

(c) toentrap;

(d) to enclose;

(e) to gather;

(f) toremove;

(g) to poison;

(h)  to stun;

(i) tokill

() to destroy;
temporary aquaculture permit means a temporary aquaculture
permit granted under section 87;
total allowable catch (TAC) means the quantity of a managed
aquatic resource that may be taken by the commercial and
recreational fishing sectors in a fishing period for the resource;
vary, in relation to an authorisation, means to vary anything in the
authorisation and includes to substitute any boat, place or other
thing in respect of which the authorisation is granted;
vehicle includes a train, a boat, an aircraft and any other thing used
as a means of transport;
WA waters has the meaning given in section 5;
waters includes —

(a) the bed or subsoil (if any) under any waters; and

(b) the airspace above any waters.

(2)  For the purposes of the definition of aquatic environment in
subsection (1), the social surroundings of human beings are the
aesthetic, cultural, economic and social surroundings to the extent
that those surroundings directly affect or are affected by physical
or biological surroundings.

(3)  For the purposes of this Act a class of fishing activity may be
defined by reference to one or more of the following —

(a) aspecies or type of aquatic organism;
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(b)  adescription of aquatic organisms by reference to sex,
weight, size, reproductive cycle or any other
characteristic;

(c) anarea of land or waters;

(d) amethod of fishing;

(e) atype of fishing gear;

(f) aclass of boat or other vehicle;

(g) aclass of persons;

(h)  apurpose of activities.

4. Meaning of aquatic resource

(1) Inthis Act, a reference to an aquatic resource is a reference to —
(c) apopulation of one or more identifiable groups of aquatic
organisms; or
(d)  one or more identifiable groups of aquatic organisms in a
bioregion, area, habitat or ecosystem.

(2)  Without limiting subsection (1), an identifiable group of aquatic
organisms includes —
(a) aspecies of aquatic organisms; and
(b)  aspecies of aquatic organisms limited by reference to
sex, weight, size, reproductive cycle or any other
characteristic.

5. Meaning of WA waters

(1) Inthis Act, a reference to WA waters is a reference to —

(a) all waters within the limits of the State; and

(b)  except as provided in subsection (2), any waters not
within the limits of the State that are on the landward side
of waters adjacent to the State that are within the
Australian fishing zone; and

(c) any waters to which the legislative powers of the State
extend for purposes relating to —

(i) fishing activities that are to be managed in
accordance with the laws of the State under an
arrangement made under Part 15; and

(ii)  the management of recreational fishing, within
the meaning of the Commonwealth Act, other
than recreational fishing carried on by the use of
a foreign boat or recreational fishing prohibited
or regulated by a plan of management
determined under the Commonwealth Act
section 17.
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(2)  For purposes relating to a fishing activity that is to be managed in
accordance with a law of the Commonwealth under Part 15, WA
waters does not include waters not within the limits of the State
that are on the landward side of waters adjacent to the State that
are within the Australian fishing zone.

6. Aboriginal persons not required to hold authorisation in
certain circumstances

An Aboriginal person is not required to hold an authorisation to
take aquatic organisms if the organisms are taken for the purposes
of the person or the person’s family and not for a commercial
purpose.

7. Exemptions from Act

(1)  The Minister may, by notice in writing, exempt a specified person
or specified class of persons from all or any of the provisions of
this Act.

(2)  The Minister may only grant an exemption under subsection (1)
for one or more of these purposes —
(a) research;
(b)  environmental protection;
(c) public safety;
(d)  public health;
(e) commercial purposes;
() education purposes;
(g) enforcement purposes.
(3)  An application for an exemption may be made to the Minister.
(4)  Anapplication —
(a) must be in an approved form; and
(b)  must be accompanied by the prescribed fee, if any.
(5) Anexemption may be granted subject to any conditions specified
in the notice.
(6)  The Minister may, by further notice in writing —
(a) cancel or amend an exemption; or
(b)  delete, amend or add to any conditions imposed in
relation to an exemption.

(7)  An exemption is of no effect at any time when a condition of the
exemption is being contravened.

(8) A person who contravenes a condition of an exemption commits
an offence.

Penalty: a fine of $10 000.
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8. Crown bound
(1)  This Act binds the State and, so far as the legislative power of the
State permits, the Crown in all its other capacities.
(2) Nothing in this Act makes the State, or the Crown in any of its
other capacities, liable to be prosecuted for an offence.
Part 2 — Objects
9. Objects of Act
The objects of this Act are —

(a) to ensure the ecological sustainability of the State’s
aquatic resources and aquatic ecosystems for the benefit
of present and future generations; and

(b)  to ensure that the State’s aquatic resources are managed,
developed and used having regard to the economic, social
and other benefits that the aquatic resources may provide.

10. Means of achieving objects of Act
The objects of this Act are to be achieved in particular by —

(a) conserving and protecting aquatic resources and aquatic
ecosystems and where necessary, restoring aquatic
ecosystems; and

(b) managing aquatic resources and aquatic ecosystems on
the basis of relevant scientific data and principles; and

(c) encouraging the sustainable development of fishing,
aquaculture and other activities reliant on aquatic
resources; and

(d) encouraging members of the public to actively participate
in decisions about the management and conservation of
aquatic resources and aquatic ecosystems; and

(e) ensuring that the interests of different sectors of the
community that use aquatic resources or aquatic
ecosystems are identified and considered; and

() managing aquatic resources and aquatic ecosystems in a
manner that is as practical, efficient and cost effective as
possible.

11. Regard to be had to objects of Act
A person or body performing or exercising a function or power
under this Act must have regard to the objects set out in section 9
and the means of achieving them set out in section 10.
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Part 3 — Managed aquatic resources
Division 1 — Preliminary
12. Terms used

In this Part —

consultation period, in relation to a draft strategy, means the
period of 2 months commencing on the day on which notice
required by section 17(1)(b) in respect of the draft strategy is
published in the Gazette;

draft strategy means the draft of an ARMS prepared by the CEO
under section 17(1)(a);

recreational fishing does not include customary fishing;

risk assessment means an assessment undertaken under

section 13(b).

Division 2 — Strategy and planning
Subdivision 1 — Declaration of managed aquatic resources

13. Monitoring aquatic resources

The Minister must ensure that —
(a) the condition of aquatic resources and the aquatic
environment is kept constantly under consideration; and
(b) an assessment of the risk to the ecological sustainability
of an aquatic resource is undertaken if the Minister is of
the opinion that there is reason to do so.

14. Declaration of managed aquatic resources

(1)  The Minister may, by notice in writing, declare that a specified
aquatic resource is a managed aquatic resource if the Minister is of
the opinion that there is reason to do so.

(2)  Subsection (1) applies whether or not a risk assessment in respect
of the aquatic resource has been undertaken.

(3) The Minister must make a declaration under subsection (1) ifa
risk assessment in respect of an aquatic resource concludes that
there is evidence that —

(a) overexploitation of the resource is occurring or is likely
to occur; or

(b) the resource is so severely depleted, diminished,
damaged or otherwise affected as to be considered at
threat of being ecologically unsustainable.

(4) A notice under subsection (1) is subsidiary legislation for the
purposes of the Interpretation Act 1984.
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Subdivision 2 — Aquatic resource management strategies
15. Requirement for ARMS

As soon as is practicable after an aquatic resource is declared to be
a managed aquatic resource an aquatic resource management
strategy (ARMS) must be approved under section 20 in respect of
the aquatic resource.

16. Content of ARMS

(1)  An ARMS for a managed aquatic resource must set out the
following things —

(a) adescription of the aquatic resource that is to be
managed;

(b)  the main objective to be achieved by managing the
aquatic resource;

(c) the minimum quantity of the aquatic resource that is
considered necessary to be maintained for the resource to
be ecologically sustainable;

(d) the activities that should be regulated in respect of the
aquatic resource;

(e) the details of each period for which activities in respect
of the aquatic resource are to be regulated (fishing
period);

(f) the quantity of the aquatic resource that is to be available
in a fishing period for customary fishing and public
benefit uses;

(g) the method to be used in calculating the total allowable
catch (TAC) for the aquatic resource;

(h)  the proportion of the TAC that is to be available for
recreational fishing for the resource;

(i)  the proportion of the TAC that is to be available for
commercial purposes, including —

(i)  the proportion of the TAC to be available for
commercial fishing for the resource; and

(ii)  the proportion of the TAC that is to be available
for taking incidentally in the course of
commercial fishing for other aquatic resources;

(j)  the number of shares in the resource that are to be
available to the commercial sector;

(k)  the scientific parameters to be used to assess how
effectively the aquatic resource is being managed;
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(I)  the consultation to be carried out in relation to the
making, amendment or revocation of an aquatic resource
use plan (ARUP) to implement the ARMS.

(2)  For the purposes of subsection (1)(d), the activities that should be
regulated in respect of the aquatic resource may include the taking
of other aquatic resources incidentally in the course of commercial
fishing for the aquatic resource.

17. Draft ARMS
(1)  Assoon as is practicable after an aquatic resource is declared to be
a managed aquatic resource the CEO must —
(a) prepare a draft of an ARMS for the resource; and
(b)  give public notice of the proposal for an ARMS.

(2)  The public notice of the proposal for an ARMS must —
(a) contain information about the draft strategy; and
(b)  specify where copies of the draft strategy may be
obtained without charge; and
(c) invite interested persons to make submissions to the CEO
on the draft strategy within a specified period; and
(d)  specify how those submissions may be made.

(3)  The public notice of the proposal for an ARMS —
(a) must be published in the Gazette; and
(b)  may be published in any other manner that the CEO
considers appropriate to bring the proposal to the
attention of persons who will, or may be, affected if the
draft strategy becomes an ARMS, which may include the
following —
(i) publishing the notice in a newspaper circulating
generally throughout the State;
(ii)  posting the notice on a website maintained by
the CEO.

(4)  Subsection (3) does not prevent the CEO from adopting any
additional means of publicising the proposal for an ARMS.

18. CEO to consult on proposal for ARMS

(1)  The CEO must, within the consultation period for a draft strategy,
make reasonable efforts to consult any public authority, person or
body that the CEO considers likely to be affected if the draft
strategy becomes an ARMS.

(2)  Consultation under subsection (1) may be undertaken in any way
that the CEO considers appropriate in the circumstances, having
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regard to the number of public authorities, persons or bodies
considered likely to be affected as described in subsection (1).

(3) Ifthe description in the draft strategy of the aquatic resource to be
managed does not describe the resource by reference to a
particular area of the State, then consultation must be carried out
under subsection (1) as if the draft strategy had relevance for the
whole of the State.

19. Revision of draft strategy following consultation

(1) A person may make submissions to the CEO in relation to a draft
strategy in the manner and within the period specified in the
relevant notice required by section 17(1)(b).

(2)  After the end of the consultation period for a draft strategy the
CEO —

(a) must consider —
(i) any submissions made in accordance with
subsection (1); and
(i) any views expressed by a public authority,
person or body consulted under section 18(1);
and
(b)  may revise the draft strategy to any extent the CEO
considers appropriate.

(3) The CEO must submit to the Minister not later than 2 months after
the end of the consultation period for a draft strategy —
(a) acopy of the draft strategy, including any revisions made
under subsection (2)(b); and
(b) areport on the development of the draft strategy.

(4) The CEO must include in a report under subsection (3)(b) the
reasons for any revision of the draft strategy.

20. Approval of ARMS

(1)  The Minister may, in writing, approve or refuse to approve a draft
strategy submitted by the CEO under section 19(3) or
subsection (4) as the ARMS for a managed aquatic resource.

(2)  The Minister is not to approve a draft strategy as the ARMS for a
managed aquatic resource under subsection (1) unless the Minister
is satisfied that the draft strategy is consistent with the objects of
this Act.

(3) Ifthe Minister refuses to approve a draft strategy submitted by the
CEO under section 19(3) or subsection (4) as the ARMS for a
managed aquatic resource the Minister may request the CEO to
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revise the draft strategy taking into account any matters referred to
in the request.

(4) The CEO must, within 2 months of a request under subsection (3)
or such longer period as the Minister allows, submit to the
Minister —

(a) acopy of the draft strategy as revised taking into account
the matters referred to in the request; and
(b) areport on the revisions that have been made.

(5) Notice of an approval under subsection (1) must be published in
the Gazette.

(6) An ARMS comes into effect on the day after the day on which the
relevant notice is published in the Gazette or on a later day
specified in the notice.

21. Amendment and revocation of ARMS

(1)  The Minister may, in writing, approve an amendment to an ARMS
for a managed aquatic resource.

(2)  This Subdivision applies in respect of an amendment to an ARMS
as if a reference to an ARMS included a reference to an amended
ARMS.

(3) An ARMS for a managed aquatic resource is revoked if the
declaration under section 14 in respect of the aquatic resource is
revoked.

22. Regulations for ARMSs

Regulations may be made for purposes relating to ARMSs.
Subdivision 3 — Aquatic resource use plans

23. Terms used

In this Subdivision —
ARMS, in relation to an ARUP, means the ARMS identified in the
ARUP in accordance with section 25(1)(b);

resource means a managed aquatic resource, and in relation to an
ARUP, means the managed aquatic resource to which the ARUP
relates.

24. Minister to make ARUP for managed aquatic resource

(1)  The Minister must make an ARUP, or more than one ARUP, to
implement an ARMS that is in effect for a managed aquatic
resource.

(2)  The Minister is not to make an ARUP for a resource unless —
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(@)

(b)

the consultation required in relation to the making of the
ARUP set out in the ARMS for the resource has been
carried out; and
in the opinion of the Minister, the plan is consistent
with —

(i) the ARMS for the resource; and

(ii))  all other ARUPs made for the resource, or that
apply to or in relation to the resource; and

(iii)  regulations made under section 22 in relation to
the ARMS for the resource.

(3) An ARUP is subsidiary legislation for the purposes of the
Interpretation Act 1984, and section 42 of that Act applies to and
in relation to a plan as if the plan were a regulation.

25. Content of ARUPs
(I)  An ARUP must —

(a)
(b)
(©
(d)
(e)
(®

(®

(h)

(@)

@

(k)
M
(m)

identify the resource to which the ARUP relates; and
identify the ARMS that the ARUP is to implement; and
set out the objectives to be achieved by the ARUP; and
identify the activities regulated under the ARUP; and
identify the class or classes of persons that may
undertake the activities regulated under the ARUP; and
specify the type of authorisation (if any) required to
undertake activities regulated under the ARUP; and
specify the form and the minimum and maximum
amounts of surety (if any) that may be required to be
provided for an authorisation to undertake activities
regulated under the ARUP; and

specify the number of resource shares (if any) in the
aquatic resource available under the ARUP; and

set out the method for allocating any resource shares
available under the ARUP at the commencement of the
ARUP; and

set out any restrictions in relation to persons who are
eligible to be holders of resource shares available under
the ARUP; and

set out procedures for monitoring the quantity of the
resource that is taken in a fishing period; and

set out any conditions that are to apply in respect of the
transfer of catch entitlement for the resource; and

set out any circumstances in which the CEO may, by
notice published in the Gazette, modify provisions in the
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ARUP in order to ensure that the objectives to be
achieved by the ARUP are achieved.

(2)  An ARUP may include any provision that, in the Minister’s
opinion, is necessary for —

(a) the protection or management of the resource; or

(b)  the protection of the aquatic environment, other aquatic
resources, aquatic mammals, aquatic reptiles, aquatic
birds and amphibians from activities related to the
resource.

(3)  The objectives to be achieved by an ARUP are to be consistent
with, but not limited to, the main objective of the ARMS that the
ARUP is to implement.

26. Method for allocating shares under ARUP

(1) In making an ARUP that sets out a method for allocating resource
shares the Minister must have regard to the following —
(a) the interests of persons who have a history of
involvement in taking the resource;

(b)  the interests of persons who have entitlements to take the
resource under this Act immediately before the
commencement of the ARUP;

(c) any option granted under section 42(2) in respect of the
resource or a component of the resource.

(2) A method for allocating resource shares set out in an ARUP may
include, but is not limited to —

(a) allocation based on converting previous entitlement to
take the resource to a specified share entitlement; or

(b) allocation based on converting options granted under
section 42(2) to a specified share entitlement; or

(c) grant by the CEO on application, including payment of
an application fee if applicable, and on the basis of
specified criteria; or

(d) sale by public tender or auction.

(3) An ARUP that sets out a method for allocating resource shares
other than by sale by public tender or auction must provide —

(a) that a decision not to allocate a resource share is a
reviewable decision for the purposes of sections 146
and 147; and

(b) that a person who is affected by a decision about
allocation of a resource share is an affected person for the
purposes of those sections.
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27. Form of surety
The form of surety for an authorisation specified in an ARUP may
be one or more of the following —
(@) amonetary bond to be paid to the CEO;

(b) nomination of a number of resource shares in the
resource to which the ARUP relates;

(c)  surety in a form prescribed for the purposes of this
section.

28. Effect of ARUP on management plans and regulations

(1)  The Minister may amend or revoke a management plan that
applies in respect of all or part of an aquatic resource on the
making of an ARUP for the resource.

(2) If amanagement plan is inconsistent with an ARUP then, to the
extent of the inconsistency, the ARUP prevails.

(3) Ifan ARUP is inconsistent with the regulations then, to the extent
of the inconsistency, the ARUP prevails.

29. Effect of revocation of ARMS

If an ARMS is revoked, each ARUP made to implement the
ARMS is revoked.

30. Regulations for ARUPs
Regulations may be made for purposes relating to ARUPs.
31. Contravening ARUP or regulations relating to ARUPs

(1)  Inthis section —
commercial ARUP means an ARUP that specifies a number of
resource shares that are available under the ARUP;
prohibited conduct means —
(@) conduct that contravenes a provision of an ARUP, the
contravention of which is specified to be an offence; or
(b)  conduct that contravenes a provision of the regulations
that relates to an ARUP, the contravention of which is
prescribed to be an offence to which this section applies.

(2) A person who engages in prohibited conduct commits an offence
against this subsection if the person —

(a) intends to contravene a provision of an ARUP or a
provision of the regulations that relates to an ARUP; or

(b) isreckless as to whether or not a provision of an ARUP
or a provision of the regulations that relates to an ARUP
is contravened.

Penalty:
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(a) for a first offence in relation to a commercial ARUP, a
fine of $40 000;

(b) for a first offence in relation to any other ARUP —
(i) afine of $10 000; or

(ii)  ifthe ARUP provides for a penalty of a fine of a lesser
amount, a fine of that lesser amount;

(c) for a second or subsequent offence in relation to a
commercial ARUP, a fine of $80 000 and
imprisonment for 12 months;

(d) for a second or subsequent offence in relation to any
other ARUP —

(i) afine of $15 000; or

(ii)  ifthe ARUP provides for a penalty of a fine of a lesser
amount for a second or subsequent offence, a fine of
that lesser amount.

(3) A person who engages in prohibited conduct commits an offence.
Penalty:

(a) for an offence in relation to a commercial ARUP, a
fine of $15 000;

(b) for an offence in relation to any other ARUP, a fine of
$5 000.

(4) A person charged with an offence against subsection (2) may be
convicted of an offence against subsection (3) if that offence is
established by the evidence.

Division 3 — Administrative matters for managed
aquatic resources

Subdivision 1 — Preliminary

32. Terms used
In this Division —
allocated catch, in relation to a resource share, means the catch

allocated for the resource share for a fishing period in accordance
with a notice given under section 33(1);

catch means a quantity of aquatic organisms;

relevant ARUP, in relation to a resource share, means the ARUP
under which the share is made available.
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35.
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CEO to notify TAC and catch

At least 30 days before the commencement of each fishing period
for a managed aquatic resource the CEO must publish in the
Gazette a notice setting out the following in respect of the fishing
period —
(a) the TAC for the resource;
(b)  the quantity of TAC available for commercial fishing for
the resource;
(c) the quantity of TAC available for recreational fishing for
the resource;
(d)  the catch to be allocated for a resource share in the
resource.

For the purposes of subsection (1), the TAC and the quantity of
TAC available for commercial fishing and for recreational fishing
are to be calculated in accordance with the ARMS for the
resource.

For the purposes of subsection (1)(d), the catch to be allocated for
a resource share for a fishing period is the quantity of TAC
referred to in subsection (1)(b) divided by the number of shares in
the resource.

Subdivision 2 — Commerecial fishing

Allocation of resource shares

When an ARUP comes into operation any resource shares in an
aquatic resource available under the ARUP vest in the Minister.

The Minister must, as soon as is practicable after an ARUP comes
into operation, allocate the resource shares in accordance with the
method set out in the ARUP.

A person to whom a resource share is allocated may request the
CEO to register the person as the holder of the resource share.
A request must —
(a) Dbein an approved form; and
(b)  be accompanied by the fee (if any) that is set out in the
relevant ARUP or the regulations.

On receipt of a request under subsection (3) the CEO must register
the person as the holder of the resource share.

Nature of resource shares

Subject to section 37, a person who is the holder of a resource
share in an aquatic resource at the beginning of a fishing period for

page 22

Version 00-b0-00 As at 15 Sep 2017

Extract from www.slp.wa.gov.au, see that website for further information



Aquatic Resources Management Act 2016

the aquatic resource is entitled to be registered as the holder of the
allocated catch for the share for that fishing period.
(2)  Aresource share —
(a) istransferrable as provided by this Act; and
(b) is capable of devolution by will or by operation of law.
(3) Inaccordance with the Personal Property Securities Act 2009
(Commonwealth) section 10 in paragraph (b) of the definition of
personal property, a resource share is declared not to be personal
property for the purposes of that Act.

36. Transfer of resource shares

(1)  The holder of a resource share in an aquatic resource may, in
accordance with the relevant ARUP or the regulations, request the
CEO to transfer the share to another person (the recipient).

(2)  Onreceipt of a request under subsection (1) the CEO must transfer
the share by registering the recipient as the holder of the resource
share unless subsection (3) applies.

(3) The CEO must not transfer a resource share if —

(a) afee or fine payable by the holder of the share under this
Act is outstanding; or
(b)  the share is nominated as surety for an authorisation; or

(c) the recipient is a person who is not eligible under the
relevant ARUP to hold the share; or

(d) the CEO has, under section 156, given details of the
request to a security holder unless —
(i) 21 days has expired from the day on which the
details were given; or

(ii))  the CEO has the written consent of the holder of
the share and the security holder to do so.

37. Registration of catch entitlement

(1)  The holder of a resource share in an aquatic resource may request
the CEO to register the holder of the resource share as the holder
of catch entitlement of an amount equal to the allocated catch for
the share.

(2)  The request must —
(a) Dbein an approved form; and

(b)  be accompanied by the fee that is set out in the relevant
ARUP or the regulations.
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Subject to subsections (4) and (5), the CEO must register the
applicant as the holder of catch entitlement in accordance with the
request.

Before registering the holder of a resource share as the holder of
the catch entitlement the CEO must reduce the amount of the
allocated catch in accordance with section 41(7)(a) or 210(2)(b) if
applicable.

The CEO must not register the holder of a resource share as the
holder of catch entitlement for the share if —
(a) afee or fine payable by the holder of the share under this
Act is outstanding; or

(b)  the share is nominated as surety for an authorisation and
the authorisation is suspended under section 209 at the
beginning of the fishing period to which the catch relates.

If the holder of a resource share does not make a request under
subsection (1) within 90 days of the commencement of the fishing
period in respect of which the catch is allocated the CEO may, by
notice in writing, require the holder to pay the fee referred to in
subsection (2)(b) within the period specified in the notice.

In accordance with the Personal Property Securities Act 2009
(Commonwealth) section 10 in paragraph (b) of the definition of
personal property, catch entitlement is declared not to be personal
property for the purposes of that Act.

Transfer of catch entitlement

A person who is registered as the holder of catch entitlement may
request the CEO to transfer to another person (the recipient) part
or all of the catch entitlement.

The request must be made in an approved manner and form.

Following the receipt of a request, the CEO must register the
recipient as the holder of catch entitlement up to the amount
specified in the request —
(a) in accordance with the regulations; and
(b)  subject to any conditions set out in the ARUP under
which the catch entitlement is allocated.

A person who makes a request referred to in subsection (1) may
withdraw the request to the extent that the recipient has not been
registered as the holder of an amount of catch entitlement
specified in the request —

(a) in accordance with the regulations; and
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(b)  subject to any conditions in respect of the withdrawal of
a request to transfer the catch entitlement set out in the
ARUP under which catch entitlement is allocated.

39. Provision of surety for authorisation

(1)  In this section —
notice means a notice given under subsection (2) and includes a
notice amended under subsection (5).

(2) The CEO may, by notice in writing, require a person who is the
holder of an authorisation to undertake activities regulated under
an ARUP to provide surety for the authorisation if the person is
charged with, or convicted of, an offence against —

(a) this Act; or
(b)  a written law other than this Act if the offence relates to

the fishing, aquaculture, fishing tour or aquatic
eco-tourism industries; or

(c) alaw of the Commonwealth, or of another State or a
Territory, relating to the management or regulation of
aquatic resources.

(3) A notice must specify —
(a) the form and amount of the surety; and
(b) the day on, or before which, the surety is to be provided.

(4)  For the purposes of subsection (3)(a) —

(a) the form of the surety must be a form specified in the
relevant ARUP; and

(b) the amount of surety must not be —

(i) less than the minimum amount specified in the
relevant ARUP; or

(i)  more than the maximum amount specified in the
relevant ARUP.

(5) The CEO may, by notice in writing, amend or revoke a notice
given under subsection (2).

(6) If aperson required by a notice to provide surety for an
authorisation does not provide the surety on or before the specified
day, the authorisation is suspended for the period —

(a) commencing on the day after the specified day; and
(b) ending on —
(i) the day on which surety is provided; or

(ii)  if the notice is earlier revoked, on the day on
which the notice is revoked.
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40. Registration of surety

(1)  Onreceipt of surety for an authorisation the CEO must —

(a) record on the register the provision of the surety for the
authorisation; and

(b)  ifthe surety is provided in the form of the nomination of
one or more resource shares, record on the register the
nomination of each nominated share as surety for the
authorisation.

(2)  If, under section 156, the CEO gives written details of the
nomination of a resource share as surety for an authorisation to a
security holder the CEO must not record the nomination of the
resource share as surety for the authorisation unless —

(a) 21 days has expired from the day on which the details
were given; or

(b)  the CEO has the written consent of the holder of the
resource share and the security holder to do so.

41. Return or substitution of surety for authorisation

(1)  In this section —

balance, in relation to surety, means the surety that remains after
any forfeiture ordered under section 50(2) has been effected;

terminates, in relation to an authorisation, means —

(a) expires without being renewed; or

(b)  is cancelled under section 134(1) or 208(1); or

(c) ceases to have effect in accordance with section 135(2).

(2) A person who has provided surety for an authorisation may

request the CEO to —

(a) return the balance of the surety; or

(b)  return the balance of the surety on the provision of a

substitute surety for the authorisation.

(3)  On arequest made under subsection (2) the CEO may return the
balance of the surety in accordance with the regulations.

(4) The CEO may agree to the provision of a substitute surety for an
authorisation if the CEO is satisfied that the substituted surety
is —
(a) in a form specified in the ARUP in respect of which the
authorisation is granted; and
(b) ofan equivalent value to the original surety.

(5) The CEO may refuse to return the balance of surety for an
authorisation —
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(a) ifin the CEO’s opinion, the holder of the authorisation or
a person acting for or on behalf of the holder of the
authorisation may be liable to prosecution for an offence
that is prescribed for the purposes of section 209; or

(b)  until a conviction required to be recorded in respect of
the surety under section 210(1) has been recorded.

(6)  Subject to subsections (5) and (7), if an authorisation for which
surety has been provided terminates, the CEO must return the
balance of the surety to the holder of the authorisation in
accordance with the regulations.

(7)  Ifthe surety for an authorisation that terminates has one or 2
convictions recorded in respect of it under section 210(1) in the
period of 10 years before the CEO returns the balance of the
surety —

(a) and the surety is in the form of the nomination of one or
more resource shares, the allocated catch for each
resource share in the fishing period following the return
of the surety is to be reduced by two-thirds; or

(b)  otherwise, the amount of the surety to be returned is
one-third of the balance of the surety as determined in
accordance with the regulations.

42, Grant of share options
(1) Ifan ARUP is revoked, whether or not the ARMS in respect of
which the ARUP is made is also revoked —
(a) the resource shares provided for under the ARUP are
void; and
(b) the registration of any catch entitlement relating to a
share referred to in paragraph (a) is cancelled.

(2) The CEO must grant a share option in respect of each resource
share under a revoked ARUP to the person who, immediately
before the ARUP was revoked, was the holder of the resource
share.

(3)  Subsection (2) does not apply if —

(a) anew ARUP is made in respect of the aquatic resource
covered by the revoked plan; and

(b) the new plan provides for persons who held shares under
the revoked plan to be allocated resource shares with an
equivalent value under the new plan.

43. Notice of entitlement to convert share options

(1) Ifan ARUP provides that resource shares are to be allocated on
the basis of converting share options of a specified type to
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resource shares the CEO must provide written advice about the
following to each holder of a share option of the specified type —
(a) the basis on which the person is entitled to be allocated
resource shares;
(b)  the procedures to be followed if the person wants to take
up all or part of the entitlement;
(c) the date by which the person must advise the CEO if the
person wants to take up the entitlement.

(2) A share option lapses if a person to whom a notice has been given
under subsection (1) —

(a) advises the CEO that the person does not want to take up
the entitlement to be allocated resource shares in respect
of the share option; or

(b)  does not advise the CEO that the person wants to take up
the entitlement to be allocated resource shares in respect
of the share option by the date specified in the notice.

Subdivision 3 — Recreational fishing
44. Term used: recreational TAC

In this Subdivision —

recreational TAC, in relation to a fishing period, means the
quantity of a managed aquatic resource set out in a notice referred
to in section 33(1) as being available for recreational fishing in the
fishing period.

45. Monitoring usage of recreational TAC

The CEO must ensure that the quantity of a managed aquatic
resource that is taken by the recreational fishing sector during each
fishing period for the resource is monitored in accordance with
procedures set out in an ARUP for the resource.

46. CEO to notify overuse of TAC for recreational fishing

(1)  The CEO must notify the Minister if the CEO has reason to
believe that the quantity of a managed aquatic resource that is
likely to be taken by the recreational sector may exceed the
recreational TAC for the resource in a fishing period.

(2)  The notification must include advice on any actions that the CEO
considers should be taken to reduce the quantity of the managed
aquatic resource that is taken by the recreational sector in the
remainder of the fishing period.

47. Minister may arrange allocation of excess recreational TAC

(1)  In this section —
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recreational fishing body means a body that represents the
interests of the recreational fishing sector in accordance with an
agreement made under section 222(1).

(2)  The Minister may, by notice in writing published in the Gazette —
(a) determine that a specified quantity of recreational TAC
for a managed aquatic resource in a fishing period is to
be made available instead for commercial purposes for
that fishing period; and
(b)  specify the manner in which entitlement to the catch
specified in the notice is to be allocated and registered.

(3) The Minister may not make a determination under subsection (2)
unless —

(a) the Minister is satisfied on reasonable grounds that the
quantity of catch specified in the notice is excess to the
requirements of the recreational fishing sector for the
fishing period; and

(b)  the Minister is requested by a recreational fishing body to
make the quantity of catch specified in the notice
available for commercial purposes for the fishing period.

(4) Ifthe Minister makes a determination under subsection (2) the
CEO must —
(a) arrange, in the manner specified in the notice, for the
allocation of entitlement to the catch; and
(b) register, as specified in the notice, a person who is
allocated an entitlement as the holder of the entitlement.

(5)  The proceeds of the allocation of an entitlement under this section
are to be paid into the Recreational Fishing Account.

48. Increase of TAC for recreational fishing

The recreational TAC for a managed aquatic resource in a fishing
period is increased by the amount of any catch entitlement for the
resource purchased in the fishing period by the application of
money from the Recreational Fishing Account.

Division 4 — Offences relating to managed aquatic resources
49. Contravening condition of authorisation relating to managed
aquatic resources
(1)  Inthis section —

commercial authorisation means a relevant authorisation that
relates to an ARUP that specifies that a number of resource shares
are available under the plan;
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prohibited conduct means conduct that contravenes a condition of
a relevant authorisation;

relevant authorisation means an authorisation to undertake an
activity in respect of a managed aquatic resource specified in an
ARUP for the aquatic resource.

A person who engages in prohibited conduct commits an offence
against this subsection if the person —

(a) intends to contravene a condition of a relevant
authorisation; or

(b)  isreckless as to whether or not a condition of a relevant
authorisation is contravened.

Penalty:

(a) for a first offence in relation to a commercial
authorisation, a fine of $40 000;

(b) for a first offence in relation to any other relevant
authorisation —

(i) afine of $10 000; or

(i1)) if the ARUP in respect of which the
authorisation is granted provides for a penalty
of a fine of a lesser amount, a fine of that
lesser amount;

(c) for a second or subsequent offence in relation to a
commercial authorisation, a fine of $80 000 and
imprisonment for 12 months;

(d) for a second or subsequent offence in relation to any
other relevant authorisation —
(i) a fine of $20 000; or

(ii)  ifthe ARUP in respect of which the authorisation is
granted provides for a penalty of a fine of a lesser
amount for a second or subsequent offence, a fine of
that lesser amount.

A person who engages in prohibited conduct commits an offence.
Penalty:
(a) for an offence in relation to a commercial
authorisation, a fine of $15 000;
(b) for an offence in relation to any other relevant
authorisation, a fine of $5 000.
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(4) A person charged with an offence against subsection (2) may be
convicted of an offence against subsection (3) if that offence is
established by the evidence.

50. Court to order forfeiture of surety for authorisation

(1)  In this section —
determined value, in relation to surety, means —

(a) if'the surety is in the form of nominated resource shares,
the number of resource shares in a managed aquatic
resource that corresponds to the quantity of the resource
for which the person did not hold catch entitlement
calculated in accordance with the regulations; or

(b) if the surety is in any other form, an amount that is
equivalent to the value, at the time the offence was
committed, of the number of resource shares that would
apply if the surety had been provided in the form of
nominated resource shares;

relevant authorisation —

(a) inrelation to an offence against section 31(2) or (3),
means an authorisation granted in respect of the ARUP to
which the offence relates;

(b) inrelation to an offence against section 49(2) or (3)
means the authorisation to which the offence relates.

(2) A court that convicts a person of an offence against section 31(2)
or (3) or 49(2) or (3) must order that any surety for a relevant
authorisation be forfeited to the State to the determined value if
the court is satisfied that —

(a) the person was the holder of the relevant authorisation
when the offence was committed; and

(b) the offence relates to the taking of a quantity of the
aquatic resource for which the person did not hold catch
entitlement at a time, or during a period, prescribed for
the purposes of this section; and

(c) the quantity of the resource for which the person did not
hold catch entitlement can be ascertained by the court.

(3) Ifacourt makes an order under this section the court may make
any other order necessary or expedient to give effect to the order.

(4)  Ifthe court orders the forfeiture of surety that is in the form of a
number of nominated resource shares the CEO may allocate the
forfeited resource shares in the way specified in the relevant
ARUP.
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(5) Ifaresource share is forfeited under this section the CEO must,
before allocating the forfeited share —

(a) remove the notation of any security interest in respect of
that share that was recorded in the register; and

(b)  cancel the nomination of the resource share as surety for
the authorisation in respect of which it was nominated;
and

(c) remove the details of any conviction that was recorded in
respect of the share in accordance with section 210(1).

Part 4 — Management of fisheries
Division 1 — Preliminary

51. Terms used

In this Part —

management plan, in relation to a managed fishery licence, means
the management plan in respect of which the managed fishery
licence is granted;

unit, in relation to an entitlement, means a unit as defined from
time to time in the relevant management plan.

Division 2 — Administrative matters relating to management
of fisheries

52. Application for grant, renewal, variation or transfer of
managed fishery licence or entitlement
(1) A person may apply to the CEO for —
(@) amanaged fishery licence to undertake a fishing activity
in a managed fishery; or
(b)  the renewal of a managed fishery licence; or
(c) the variation of a managed fishery licence; or
(d) the transfer of a managed fishery licence to another
person; or
(e) the transfer of part of the entitlement under a managed
fishery licence to another managed fishery licence; or
(f) the transfer of the whole or part of an entitlement under a
managed fishery licence to another managed fishery
licence for a limited period.
(2)  An application must —
(a) be made in an approved form; and

(b)  be accompanied by the fee (if any) prescribed or
specified in the management plan; and

page 32 Version 00-b0-00 As at 15 Sep 2017

Extract from www.slp.wa.gov.au, see that website for further information



Aquatic Resources Management Act 2016

(c) beaccompanied by any information that the CEO
reasonably requires for a proper consideration of the
application.

53. Further information

(1) The CEO may, in writing, require an applicant to —
(a) provide the CEO with such further information relevant
to the application as the CEO requires; and
(b)  verify any information by statutory declaration.

(2) The CEO may specify in the requirement a reasonable time within
which the applicant must comply with the requirement.

(3) The CEO may refuse to consider an application if the applicant
does not comply with a requirement under subsection (1) within
the time specified in the requirement, or if no time is so specified,
within a reasonable time.

54. Grant of managed fishery licence

(1) The CEO may grant a managed fishery licence to an applicant
if —

(a) the CEO is satisfied that the applicant meets any criteria
for the grant of the managed fishery licence specified in
the management plan; and

(b)  the applicant is selected in accordance with any
procedure for determining which persons are to be
granted a managed fishery licence specified in the
management plan.

(2)  In accordance with the Personal Property Securities Act 2009
(Commonwealth) section 10 in paragraph (d) of the definition of
licence, a managed fishery licence is declared not to be personal
property for the purposes of that Act.

5S. Form of managed fishery licence

A managed fishery licence is to be issued in an approved form.

56. Effect of managed fishery licence

(1)  Subject to this Act, the holder of a managed fishery licence, or a
person acting on behalf of the holder, may undertake fishing or
any fishing activity of a specified class in a specified managed
fishery.

(2)  The entitlement the holder has under a managed fishery licence
may be limited by reference to one or more of the following —

(a) aquantity of aquatic organisms that may be taken;
(b)  a quantity of fishing gear that may be used or carried;
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(c) the type, size or number of boats or other vehicles that
may be used;

(d)  anumber of persons that may operate;
(e) an area of land or waters;
() aperiod of time;
(g) any other factor.
(3)  For the purposes of subsection (2), the extent of an entitlement

under a managed fishery licence may be expressed in terms of
units of entitlement defined in the management plan.

(4)  The authority conferred by a managed fishery licence is of no
effect at any time when —

(@) acondition of the managed fishery licence is being
contravened; or

(b) the managed fishery licence is suspended.
57. Duration of managed fishery licence

(1) A managed fishery licence has effect from the day it is granted or
renewed.

(2) A managed fishery licence, unless sooner cancelled, remains in
force for —
(a) the period specified in the managed fishery licence; or
(b) ifno period is specified in the managed fishery licence,
the period specified in the management plan; or
(c) ifno period is specified in the managed fishery licence or
the management plan, a period of 12 months.

(3) A managed fishery licence is cancelled if the management plan for

the fishery in respect of which the managed fishery licence is
granted is revoked.

58. Renewal of managed fishery licence

(1)  Inthis section —

expiry day, in relation to a managed fishery licence, means the day
on which the managed fishery licence expires.

(2)  Subject to this section and section 134, the CEO must, on an
application referred to in section 52(1)(b), renew the managed
fishery licence.

(3)  An application for the renewal of a managed fishery licence must
be made to the CEO before the expiry day.

(4) The CEO may, by written notice, accept an application for the
renewal of a managed fishery licence made within 180 days after
the expiry day if —
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(a) the application is accompanied by —

(i)  the prescribed fee for making an application for
renewal of the managed fishery licence after
expiry; and

(ii)  the additional fee referred to in subsection (7) if
applicable;
and
(b) the CEO is satisfied that special circumstances warrant
acceptance of the application.

(5)  For the purposes of subsection (4)(b), the CEO may be satisfied
that special circumstances warrant acceptance of an application for
renewal of a managed fishery licence if the application is made —

(a) on or before a day that is prescribed by the regulations
for the purposes of this paragraph; and

(b)  within 60 days after the expiry day.
(6) If amanaged fishery licence is renewed on an application accepted
under subsection (4), the managed fishery licence is taken —

(a) to have been renewed from the day on which the renewal
was effected; and

(b)  to have been of no effect during the period from the
expiry day until the day on which it was renewed; and

(c) to be renewed for a period ending on the day on which
the managed fishery licence would have expired if it had
been renewed on an application for renewal made before
the expiry day.

(7)  The regulations may prescribe, or a management plan may
specify, an additional fee payable by way of penalty for a managed
fishery licence renewed on an application accepted under
subsection (4).

59. Conditions on managed fishery licence
(1) A managed fishery licence is subject to —
(a) any condition specified in the management plan; and
(b) any condition imposed by the CEO under this section.
(2) The CEO may impose conditions on a managed fishery licence —

(a)  when granting, renewing, varying or transferring the
managed fishery licence; or

(b)  during the currency of the managed fishery licence.

(3) The CEO may vary or revoke a condition imposed under
subsection (2).
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(4)  The imposition, variation or revocation of a condition during the
currency of the managed fishery licence does not take effect until
written notice, including notice of any right of review under
section 147, is given to the holder of the managed fishery licence.

60. Transfer of managed fishery licence and entitlement

(1)  On an application referred to in section 52(1)(d), the CEO must
transfer the managed fishery licence unless the CEO is satisfied
that —

(a) the proposed transferee —
(i) is not a fit and proper person to hold the
managed fishery licence; or
(ii))  does not satisfy guidelines under section 255
relating to foreign persons holding, controlling
or having an interest in a managed fishery
licence;
or
(b)  the applicant, or a person acting for or on behalf of the
applicant, may be liable to prosecution for an offence that
is prescribed for the purposes of section 209; or
(c) the managed fishery licence is suspended; or

(d)  the transfer is prohibited on prescribed grounds or
grounds specified in the management plan.

(2)  On an application referred to in section 52(1)(e), the CEO must
transfer the part of the entitlement unless the CEO is satisfied
that —

(a) the applicant, or a person acting for or on behalf of the
applicant may be liable to prosecution for, an offence that
is prescribed for the purposes of section 209; or

(b) the entitlement to be transferred is under a managed
fishery licence —

(i) that is suspended; or
(ii)  inrespect of which a conviction is recorded
under section 209;

(c) the transfer is prohibited on prescribed grounds or

grounds specified in the management plan.

(3)  On an application referred to in section 52(1)(f), the CEO may
transfer the whole or part of an entitlement under the managed
fishery licence for a limited period if the management plan or the
regulations authorise the transfer.

(4)  If, under section 156, the CEO gives written details of an
application referred to in this section to a security holder the CEO
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61.

62.

63.

)

(@)

64.
(M

must not transfer the managed fishery licence or the part of the
entitlement unless —
(a) 21 days has expired from the day on which the details
were given; or
(b)  the CEO has the written consent of the holder of the
managed fishery licence and the security holder to do so.

Other licences do not authorise fishing in fishery

A commercial fishing licence or any other licence granted under
the regulations does not authorise a person to undertake a fishing
activity or to use a boat for fishing in a managed fishery.

Grant or renewal of managed fishery licence in certain marine
reserves

The CEO must not grant or renew a managed fishery licence in
relation to —
(a) an area of a marine nature reserve; or
(b) an area, or part of an area, of a marine park from which
commercial fishing is excluded under the CALM Act
section 13B(6A)(a); or
(c) anarea, or part of an area, of a marine park if the
managed fishery licence would authorise commercial
fishing that is of a type or class —
(i) specified in a declaration under the CALM Act
section 13B(3B)(c); and
(ii))  excluded under the CALM Act section
13B(6)(b) from that area or part.

Managed fishery licence is subject to restrictions in relation to
certain marine reserves

A managed fishery licence is subject to the CALM Act
sections 13A and 13B.

Subsection (1) does not apply to a managed fishery licence granted
or renewed in relation to an area which is affected, after the grant
or renewal of the managed fishery licence, by a reservation under
the CALM Act section 13, or by a notice under section 62 of

that Act.

Division 3 — Offences
Contravening management plan

In this section —
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65.

2

(€))

Q)

)

(@)

(€))

Q)

prohibited conduct means conduct that contravenes a provision of
a management plan the contravention of which is specified in the
plan to be an offence.

A person who engages in prohibited conduct commits an offence
against this subsection if the person —

(a) intends to contravene a condition of a management plan;
or

(b) isreckless as to whether or not a condition of a
management plan is contravened.

Penalty:
(a) for a first offence, a fine of $40 000;
(b) for a second or subsequent offence, a fine of $80 000
and imprisonment for 12 months.
A person who engages in prohibited conduct commits an offence.
Penalty: a fine of $15 000.
A person charged with an offence against subsection (2) may be

convicted of an offence against subsection (3) if that offence is
established by the evidence.

Contravening condition of managed fishery licence

In this section —

prohibited conduct means conduct that contravenes a condition of
a managed fishery licence.

A person who engages in prohibited conduct commits an offence
against this subsection if the person —

(a) intends to contravene a condition of a managed fishery
licence; or

(b) isreckless as to whether or not a condition of a managed
fishery licence is contravened.

Penalty:
(a) for a first offence, a fine of $40 000;
(b) for a second or subsequent offence, a fine of $80 000
and imprisonment for 12 months.
A person who engages in prohibited conduct commits an offence.
Penalty: a fine of $15 000.
A person charged with an offence against subsection (2) may be

convicted of an offence against subsection (3) if that offence is
established by the evidence.
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66. Court to order reduction of entitlement in certain
circumstances
(1)  This section applies to an entitlement limited by reference to —
(a) aquantity of aquatic organisms that may be taken; or
(b)  aquantity of fishing gear that may be used or carried; or
(c) aperiod of time that a person may undertake fishing.
(2) A court must order that an entitlement be reduced by an amount by
which the entitlement has been exceeded if —

(a) the court convicts a person of an offence against
section 64 or 65; and

(b)  the court is satisfied that the person —
(i)  has exceeded the entitlement; or

(ii)  has done anything in order to exceed the
entitlement or in order to conceal the fact that
the entitlement had been exceeded;

and
(c) the amount by which the entitlement was exceeded or
was to be exceeded can be ascertained by the court.

(3)  For the purposes of subsection (2), the court must round the
amount by which an entitlement is to be reduced up to the nearest
unit if —

(a) the entitlement was defined by reference to a number of
units; and

(b)  the amount by which the entitlement was exceeded or
was to be exceeded is not an exact unit.

(4) Ifthe court orders the reduction of an entitlement under
subsection (2) —

(a) the CEO must reduce the entitlement accordingly; and

(b) the CEO may sell the amount by which the entitlement
has been reduced —

(i) toany person who satisfies the criteria specified
in the management plan; and

(ii)  in the way specified in the management plan.

Part 5 — Aquaculture
Division 1 — Preliminary
67. Terms used

In this Part —
appropriate tenure means —
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(a) inrelation to private land —
(i)  an estate of freehold; or
(ii)  a conditional purchase agreement; or
(iii))  alease; or
(iv)  aconcession;

(b) inrelation to other land or WA waters — an aquaculture
lease;

aquaculture zone means an area declared to be a zone under
section 72(1);

coastal waters, in relation to the State, has the meaning given in
the Commonwealth Act section 5;

management and environmental monitoring plan (MEMP), in
relation to an aquaculture licence or a proposed aquaculture
licence, means a plan prepared in respect of the licence that
complies with section 75(3);

private land does not include land that is the subject of an
aquaculture lease.

68. Relationship between aquaculture licence and aquaculture
lease

(1)  An aquaculture lease does not authorise the use of the leased area
without an aquaculture licence.

(2)  Subject to the provisions of this Act, an aquaculture licence in
respect of an area that is the subject of an aquaculture lease —
(a)  vests in the licence holder the exclusive right during the
currency of the licence to conduct the activities
authorised under the lease; and
(b)  vests in the licence holder the ownership of all aquatic
organisms or pearls within the leased area that are kept,
bred, hatched, cultured or harvested under the licence.

(3) If an aquaculture licence authorising the activity being carried out
in an area the subject of an aquaculture lease is cancelled or not
renewed, the lease is, by virtue of this subsection, terminated.

(4)  If an aquaculture lease is terminated or expires —

(a) an aquaculture licence that authorises an activity being
carried out only in an area that was the subject of the
lease is, by virtue of this subsection, cancelled; or

(b) an aquaculture licence that authorises an activity being
carried in an area that was the subject of the lease and in
another area is, by virtue of this subsection, varied so that
it no longer authorises the activities being carried out in
the area that was the subject of the lease.
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Division 2 — Managing aquaculture
69. Undertaking aquaculture without authorisation

(1)  In this section —

aquaculture does not include the keeping, breeding, hatching,
culturing, harvesting or sale of aquatic organisms of a prescribed
class, for a prescribed purpose or in a prescribed area.

(2) A person who undertakes aquaculture without being authorised to
do so by an aquaculture licence or a temporary aquaculture permit
commits an offence.

Penalty:
(a) for a first offence, a fine of $10 000;
(b) for a second or subsequent offence, a fine of $20 000.

70. Regulations about aquaculture
The regulations may make provision in relation to any of the
following matters —
(a) aquaculture and activities associated with aquaculture;

(b)  the sale or purchase of aquatic organisms in, or taken
from, waters on private land,

(¢) aquaculture leases, including the subdivision, subletting,
amalgamation and transfer of leases by the Minister.

71. CEO’s powers to reduce risk of accidental introduction of
declared organisms into WA waters
(1)  In this section —
intervene, in relation to aquatic organisms, includes to inspect,
seize and destroy aquatic organisms.
(2) The CEO may direct a compliance officer to intervene in relation
to an aquatic organism if —

(a) the aquatic organism is kept in connection with an
activity that is excluded from the definition of
aquaculture in section 69(1); and

(b) in the circumstances, intervention will or could minimise
the risk of the accidental introduction of declared
organisms into WA waters.

Division 3 — Developing aquaculture

72. Minister may declare zones for aquaculture

(1)  The Minister may, by notice in writing, declare that an area of WA
waters, other than inland waters, described in the notice is a zone
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for the purposes of carrying out aquaculture or a specified type of
aquaculture.

(2) The Minister must not make a declaration under subsection (1) in
respect of waters within the limits of the State or coastal waters
unless the Minister —

(a) has the agreement of the Minister who administers the
Land Administration Act 1997; and

(b)  has consulted with the CALM Minister.
(3) A type of aquaculture may be specified by reference to one or both
of the following —
(a) the species of aquatic organisms that may be farmed;
(b) the activities that may be carried out.

(4) A notice under subsection (1) is subsidiary legislation for the
purposes of the Interpretation Act 1984.

73. Minister may offer area in aquaculture zone for lease

The Minister may offer areas of WA waters in an aquaculture zone
for aquaculture leases by means of public auction, public tender,
ballot or private treaty.

74. Minister’s powers as to aquaculture facilities

(1)  The Minister may —
(a) establish or manage aquaculture facilities to be used for
community or commercial purposes; or
(b) arrange for aquaculture facilities established by the
Minister to be managed or used for community or
commercial purposes; or
(c) arrange for other persons to establish and manage
aquaculture facilities on —
(i) land owned by the Minister, including in fee
simple; or
(ii)  any reserve the care, control and management of
which have been placed under the Land
Administration Act 1997 section 46 with the
Minister for the purposes of aquaculture.

(2)  The Minister may do all things necessary or convenient to be done
for or in connection with the exercise of the Minister’s powers
under subsection (1) which may include any of the following —

(a) toacquire, hold, take on lease, let, sublet, issue licences
in respect of and exchange real or personal property;

(b)  to construct or erect buildings or other works and to
improve, develop or alter property;
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(c) tomake land, buildings and other facilities available for
the use of persons undertaking aquaculture or associated
activities;

(d) to provide advisory or administrative services for or in
connection with establishing, conducting or developing
any activity associated with the aquaculture industry;

(e) to demand and receive payment with respect to the
provision of services or the performance of any work by
or on behalf of the Minister.

(3)  Subsection (2) does not operate to give the Minister any power in
relation to property that would be inconsistent with —

(a) the terms of any reserve or management order under the
Land Administration Act 1997; or

(b) any lease, other document or provision of a written law
by which the Minister holds that property.

Division 4 — Aquaculture licences

75. Application for grant or renewal of aquaculture licence

(1) A person may apply to the CEO for —
(a) an aquaculture licence to undertake aquaculture; or
(b)  the renewal of an aquaculture licence; or
(c) the variation of an aquaculture licence; or
(d) the transfer of an aquaculture licence.

(2)  An application must —
(@) be made in an approved form; and

(b)  be accompanied by the prescribed fee for the application;
and

(c) if'the application is for the renewal of a licence, be
accompanied by the fee for the renewal of the licence;
and

(d)  unless the applicant is exempt under subsection (4), be
accompanied by a management and environmental
monitoring plan (MEMP) for the licence or proposed
licence identifying how the applicant will manage any
risks to the environment and public safety in relation to
the activity to which the licence applies or will apply; and

(e) beaccompanied by any information that the CEO

reasonably requires for a proper consideration of the
application.
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(3) A MEMP for an aquaculture licence must deal with the following
matters to the extent that is relevant to the application in
accordance with guidelines issued under section 254 —

(a) the species of aquatic organism to be farmed;
(b) the quantity of aquatic organisms to be farmed;

(c) the area of land or waters on or in which the aquatic
organisms are to be farmed;

(d) the class of land or waters on or in which the aquatic
organisms are to be farmed;

(e) the method of farming the aquatic organisms;
(f) the aquaculture gear to be used;
(g) proposed stocking densities;

(h) the carrying capacity of the area to be used for farming
the aquatic organisms;

(i)  water quality (including discharged water quality) and
relevant response protocols;

(j)  sediment quality and relevant response protocols;
(k)  disease testing and relevant response protocols;
(I) maximum nutrient loads and response thresholds;

(m)  environmental monitoring and relevant response
protocols;

(n) translocation;
(o)  biosecurity and quarantine;

(p) the impact on protected aquatic organisms and other
aquatic fauna;

(qQ) the impact on benthic communities;
(r)  the audit mechanisms for the MEMP;
(s) any other relevant matter.
(4) The CEO may exempt an application from the requirements of

subsection (2)(d) if the application relates to aquaculture of
prescribed aquatic organisms on private land.

76. Further information
(1)  The CEO may, in writing, require an applicant under section 75
to—

(@) provide the CEO with such further information relevant
to the application as the CEO requires; and

(b)  verify any information by statutory declaration.

(2) The CEO may specify in the requirement a reasonable time within
which the applicant must comply with the requirement.
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(3) The CEO may refuse to consider an application if the application
does not comply with a requirement under subsection (1) within
the time specified in the requirement, or if no time is so specified,
within a reasonable time.

77. Grant of aquaculture licence

(1)  Subject to section 85, the CEO may grant an aquaculture licence to
an applicant if the CEO is satisfied —

(a) that the applicant is a fit and proper person to hold an
aquaculture licence; and

(b) that the applicant has, or will have, appropriate tenure
over the land or waters on or in which the activities under
the licence are to be conducted; and

(c) that the applicant satisfies guidelines under section 255
relating to foreign persons holding, controlling or having
an interest in an aquaculture licence; and

(d) that the activities to be carried out under the licence will
be carried out in a way that is unlikely to adversely affect
other aquatic organisms or the aquatic environment; and

(e) that the activities to be carried out under the licence have
been approved by all other relevant authorities; and

() thatitis in the better interests of the State and the
community to grant the licence; and

(g) ofany other matters prescribed for the purposes of this
subsection.

(2) The CEO may seek the advice of any relevant authority in order to
determine whether or not subsection (1)(e) is satisfied.

(3) Inaccordance with the Personal Property Securities Act 2009
(Commonwealth) section 10 in paragraph (d) of the definition of
licence, an aquaculture licence is declared not to be personal
property for the purposes of that Act.

78. Form of aquaculture licence
An aquaculture licence is to be issued in an approved form.

79. CEO to publish notice of certain decisions relating to
aquaculture licences

(1) Before giving effect to a decision to grant, vary or transfer an
aquaculture licence the CEO must —

(a) cause notice of the decision to be published in a
newspaper, or in a fishing magazine, circulating
generally in the State or in such other manner as is
prescribed; and
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(b) allow sufficient time for any affected person to make an
application under Part 9 for a review of the decision and
for the review application to be determined.

(2) A notice under subsection (1) must —

(a) give details of the decision; and

(b) state that an affected person may, under section 147,
apply for a review of the decision.

80. Effect of aquaculture licence
(1)  Subject to this Act, the holder of an aquaculture licence or a
person acting on behalf of the holder, may carry out aquaculture or
any aquaculture activity of a specified class in a specified area.
(2)  The activities authorised by an aquaculture licence may be limited
by reference to one or more of the following —

(a) the species of aquatic organisms that may be farmed;

(b)  aquantity and type of gear that may be used;

(c) the type, size or number of boats or other vehicles that
may be used;

(d) an area of land or waters;

(e) any other factor.

(3)  The authority conferred by an aquaculture licence is of no effect at
any time when —

(a) acondition of the licence is being contravened; or

(b) the licence is suspended.

81. Duration of aquaculture licence
(1)  An aquaculture licence has effect from the day it is granted or
renewed.
(2)  An aquaculture licence, unless sooner cancelled, remains in force
for —
(a) aperiod of 12 months; or
(b)  such other period as may be specified in the licence.
82. Renewal of aquaculture licence
Subject to sections 85 and 134, the CEO —

(a) must, on an application for the renewal of an aquaculture
licence made more than 30 days before the day on which
the licence expires, renew the licence; and

(b) may, on an application for the renewal of an aquaculture
licence made in the period of 30 days ending on the day
on which the licence expires, renew the licence.
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83. Conditions on aquaculture licences

(1)  An aquaculture licence is subject to the following conditions —
(a) that the licence holder has appropriate tenure over the
land or waters to which the licence applies;
(b) any prescribed conditions;
(c) that the requirements set out in the MEMP (if any) for the
licence are complied with;
(d) any conditions imposed by the CEO under this section.

(2) The CEO may impose conditions on an aquaculture licence —
(a)  when granting, renewing, varying or transferring the
licence; or
(b)  during the currency of the licence.

(3) The CEO may vary or revoke conditions imposed under
subsection (2).

(4)  The imposition, variation or revocation of a condition during the
currency of the licence does not take effect until written notice,
including notice of any right of review under section 147, is given
to the holder of the licence.

84. Transfer of aquaculture licence

(1)  On an application by the holder of an aquaculture licence for the
transfer of the licence to another person, the CEO must transfer the
licence unless the CEO is satisfied that —

(a) the proposed transferee —
(i) isnot a fit and proper person to hold the licence;
or
(ii)  does not, or will not have, appropriate tenure
over the land or waters to which the licence
relates; or
(iii)  does not satisfy guidelines under section 255
relating to foreign persons holding, controlling
or having an interest in the licence;
or
(b) the transfer is prohibited on prescribed grounds.

(2)  If, under section 156, the CEO gives written details of an
application for the transfer of an aquaculture licence to a security
holder the CEO must not transfer the aquaculture licence unless —

(a) 21 days has expired from the day on which the details
were given; or

(b)  the CEO has the written consent of the holder of the
aquaculture licence and the security holder to do so.
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8S. Grant or renewal of aquaculture licence in certain marine
reserves

(1)  For the purposes of this section —
(a) an aquaculture licence is unattached if it does not relate
to any area under an aquaculture lease; and

(b)  where an aquaculture licence relates in part to an area
under an aquaculture lease and in part to areas not under
an aquaculture lease, the licence must be treated as
2 separate licences, being —

(i) an aquaculture licence in relation to the areas
under an aquaculture lease; and

(ii)  an aquaculture licence in relation to the areas not
under an aquaculture lease.

(2) The CEO must not grant or renew an aquaculture licence in
relation to —
(a) an area of a marine nature reserve; or
(b) an area of a marine park from which aquaculture is
excluded under the CALM Act section 13B.

(3)  Unless subsection (4) applies, the CEO must not, without the
approval of the CALM Minister, renew an aquaculture licence that
would authorise a person to carry out aquaculture in —

(a) an area of a marine park from which aquaculture is not
excluded under the CALM Act section 13B; or

(b) an area of a marine management area.

(4) The CEO may renew an unattached aquaculture licence that would
authorise a person to carry out aquaculture in an area referred to in
subsection (3) if —

(a) amanagement plan applies to the area under the CALM
Act and the renewal is consistent with the management
plan; or

(b)  the Minister has consulted the CALM Minister on the
renewal and has taken into account any recommendation
of that Minister.

(5) Nothing in this section prevents an aquaculture licence from being
renewed in respect of a part of an area to which the licence relates
if the remainder of the area becomes —

(a) an area of a marine nature reserve; or
(b)  an area of a marine park; or
(c) an area of a marine management area.
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(6)  Subsections (2) and (3) do not affect the validity of a licence
granted or renewed in relation to an area which is affected, after
the grant or renewal of the licence, by a reservation under the
CALM Act section 13, or by a notice under section 62 of that Act.

86. Contravening aquaculture licence
A person who contravenes a condition of an aquaculture licence
commits on offence.
Penalty:
(a) for a first offence, a fine of $10 000;
(b) for a second or subsequent offence, a fine of $20 000.

87. Temporary aquaculture permits

(1) The CEO may grant a temporary aquaculture permit to the holder
of an aquaculture licence authorising the licence holder to carry
on, for the period specified, the activities authorised under the
licence in an area (an alternative area) other than the area (the
original area) in respect of which the licence is in force.

(2) A temporary aquaculture permit may be granted only in
circumstances prescribed for the purposes of this section.

(3) A temporary aquaculture permit cannot be granted for a period of
more than 12 months.

(4) A temporary aquaculture permit has the effect, for the period
specified, of —

(a) suspending the licence holder’s authority to carry on the
activities authorised under the licence in the original area;
and

(b) authorising the licence holder to carry on those activities
in accordance with the permit in the alternative area.

Division 5 — Aquaculture leases
88. Grant or renewal of aquaculture lease

(1)  Subject to section 93, the Minister may grant to any person an
aquaculture lease or renew such a lease if the Minister is
satisfied —
(a) that the person is a fit and proper person to hold the
lease; and
(b) that the applicant will make, or has made, effective use of
the area of land or water the subject of the lease for
aquaculture purposes; and
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(c) that the activities to be, or that are being, conducted
under the lease are unlikely to adversely affect other
aquatic organisms or the aquatic environment; and

(d) thatit is in the better interests of the State and the
community to grant or renew the lease; and

(e) of any other matters prescribed for the purposes of this
subsection.

(2)  The Minister must not grant a lease under this section in respect of
an area of land or an area of land and waters adjacent to that land
unless the area is vested in the Minister for that purpose.

(3) Ifthe Minister grants a lease under this section, the Minister must
cause notice of the grant to be published in the Gazette.

89. Effect of aquaculture lease

An aquaculture lease authorises the lease holder, or persons acting
on that person’s behalf, to occupy or use an area of land or waters
for the purposes of aquaculture.

90. Duration of aquaculture lease

(1)  An aquaculture lease may be granted for an initial term not
exceeding 21 years.

(2)  An aquaculture lease may be renewed by the Minister, subject to
section 93, for further periods not exceeding 21 years in each case.

91. Conditions of aquaculture lease

(1)  An aquaculture lease is subject to the following conditions —
(a) that the provisions of the lease are complied with;
(b) any prescribed conditions;
(c) any conditions imposed by the Minister under this

section.

(2)  The Minister may impose conditions on an aquaculture lease —
(a) when granting, renewing or varying the lease; or
(b)  during the currency of the lease.

(3) The Minister may vary or revoke conditions imposed under
subsection (2).

(4)  The conditions that may be imposed on a lease under
subsection (2) may include, but are not limited to, the following —
(a) arequirement for payment of money to the Minister;

(b) arequirement for security to be given for the observance
of any terms, covenants, restrictions or conditions of the
lease;
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(c) arequirement for the lease holder to pay an amount to
secure payment of any amount that becomes due under
section 96(2)(b).

(5) The imposition, variation or revocation of a condition during the
currency of the lease does not take effect until written notice,
including notice of any right of review under section 147, is given
to the holder of the lease.

92. Variation of aquaculture lease

An aquaculture lease may be varied —
(a) in the manner provided in the lease; or

(b) by the Minister in the manner prescribed under
section 70(c).

93. Grant or renewal of lease in certain marine reserves
(1)  An aquaculture lease must not be granted or renewed in relation
to —
(a) an area of a marine nature reserve; or
(b)  an area of a marine park from which aquaculture is
excluded under the CALM Act section 13B.

(2)  Unless subsection (3) applies, the Minister must not, without the
approval of the CALM Minister, grant or renew an aquaculture
lease in relation to —

(a) an area of a marine park from which aquaculture is not
excluded under the CALM Act section 13B; or

(b) an area of a marine management area.
(3) The Minister may grant or renew an aquaculture lease in relation

to an area for which an aquaculture licence has been renewed
under section 85(4) if —

(@) amanagement plan applies to the area under the CALM
Act and the grant or renewal is consistent with a
management plan; or

(b)  the Minister has consulted the CALM Minister on the
grant or renewal and has taken into account any
recommendation of that Minister.

(4) Nothing in this section prevents an aquaculture lease from being
renewed in respect of a part of an area to which the lease relates if
the remainder of the area becomes —

(a) an area of a marine nature reserve; or
(b) an area of a marine park; or
(c) an area of a marine management area.

(5)  This section does not affect the validity of —
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(a) an aquaculture lease granted or renewed before the
commencement of the Acts Amendment (Marine
Reserves) Act 1997 section 53; or

(b)  an aquaculture lease granted or renewed in relation to an
area which is affected, after the grant or renewal of the
lease, by a reservation under the CALM Act section 13,
or by a notice under section 62 of that Act.

Contravening conditions of aquaculture lease

In this section —

Jjointly owned, in relation to an aquaculture licence or an
aquaculture lease, means that the licence or lease is held by 2 or
more persons;

prohibited conduct means conduct that contravenes a condition of
an aquaculture lease.

The holder of an aquaculture lease who engages in prohibited
conduct commits an offence.

The holder of an aquaculture licence in respect of an area to which
an aquaculture lease relates who engages in conduct that would
have been prohibited conduct if engaged in by the lease holder
commits an offence.

If a person who is a holder of a jointly owned aquaculture licence
commits an offence against subsection (3) each other person who
is a holder of the licence is taken to have also committed the
offence.

If the holder of an aquaculture licence in respect of an area to
which an aquaculture lease relates commits or is taken to have
committed an offence against subsection (3) or (4), the lease
holder is taken to have also committed the offence.

If an offence is committed or is taken to have been committed
under subsection (2), (3), (4) or (5) in respect of a jointly owned
aquaculture lease each person who is a holder of the lease is taken
to have committed the offence.

The penalty for an offence committed under subsection (2) or (3)
or arising under subsection (4), (5) or (6) is —

(a) for a first offence, a fine of $10 000;

(b) for a second or subsequent offence, a fine of $20 000.
It is a defence to a charge arising under subsection (4), (5) or (6) to
prove that —

(a) the conduct that was, or would have been, prohibited
conduct was engaged in without the consent or
connivance of the person; and
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(b)  the person took all reasonable measures to prevent the
conduct being engaged in.

(9) A person may be charged with and convicted of an offence arising
under subsection (4), (5) or (6) whether or not another person has
been charged with or convicted of an offence against
subsection (2) or (3) or arising under subsection (4), (5) or (6).

95. Termination of aquaculture lease

(1)  The Minister may, by notice in writing given to the lessee,
terminate an aquaculture lease if, in the Minister’s opinion, the
leased area —

(a) is no longer being used for the purposes for which the
lease was granted; or

(b) is being used for purposes other than the purposes for
which the lease was granted.

(2)  An aquaculture lease may be terminated on any other grounds
provided in the lease and in the manner provided in the lease.

96. Clean-up and rehabilitation of former leased area

(1)  If an aquaculture lease is terminated or expires, the CEO may
direct the former lease holder to clean up and rehabilitate the
former leased area.

(2)  Ifthe former lease holder contravenes the direction —

(a) the CEO may clean up and rehabilitate the area; and

(b)  the reasonable cost of any action taken under
paragraph (a) is recoverable as a debt due to the State
from the former lease holder.

(3)  Any structure, equipment or aquatic organism that has not been
removed from a former leased area within 3 months after the day
on which the lease for the area is terminated or expires is, by
virtue of this section, forfeited to the State.

Part 6 — Aquatic biosecurity
Division 1 — Preliminary

97. Application of Part
This Part applies despite the Biosecurity and Agriculture
Management Act 2007 .

98. Terms used
In this Part —
aquatic biosecurity management plan means a plan made under
section 102;
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biosecurity means protection from the adverse impact an organism
has or may have on —

(a) an aquatic organism; or
(b)  ahuman being; or

(c) the aquatic environment or part of the aquatic
environment; or

(d) fishing, aquaculture or related commercial activities
carried on, or intended to be carried on, in the aquatic
environment;

control, in relation to an organism, includes eradicate, destroy,
prevent the presence or spread of, manage, examine or test for,
survey for or monitor the presence or spread of, and treat;

declared organism means an organism that has been declared
under section 99 to be a declared organism;

high impact organism means a declared organism that has been
prescribed under section 100 to be a high impact organism;

potential carrier means —
(a) anything that is capable of carrying an organism; or
(b) anything that is capable of carrying anything else that is
capable of carrying an organism;

prescribed potential carrier means a potential carrier that has been
prescribed for the purposes of this Part;

supply includes to offer to supply.

Division 2 — Regulations relating to biosecurity

99. Declared organisms
(1)  The Minister may declare that an organism of a kind specified or
described in the declaration is a declared organism for an area if
there are reasonable grounds for believing that the organism —
(a) has or may have an adverse impact on —
(i) an aquatic organism in the area; or
(i)  ahuman being in the aquatic environment in the
area; or
(iii)  the aquatic environment or part of the aquatic
environment in the area; or
(iv)  fishing, aquaculture or related commercial
activities carried out, or intended to be carried
out, in the aquatic environment in the area;
or
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(b) may have an adverse effect on any of those things if it
were present in the area, or if it were present in the area
in greater numbers or to a greater extent.

(2) A declaration under this section may assign the declared organism
to a category designated by the regulations.

(3) A declaration under this section may state that the declared
organism is a reportable declared organism for the purposes of
section 105.

(4)  The area for which an organism may be declared to be a declared
organism may be the whole or part of the State or WA waters.

100. High impact organisms

The regulations may prescribe a declared organism to be a high
impact organism if —

(a) the Minister is satisfied that the organism has the
potential to cause severe damage to the aquatic
environment; and

(b)  the organism —

(i) is not, to the knowledge of the Minister, present
in the State or WA waters; or

(ii))  has been eradicated from the State and
WA waters or is under effective control.

101. Regulations about biosecurity

(1)  The regulations may make provision in relation to any of the
following matters —

(a) the import, export or control of organisms or potential
carriers that may pose a biosecurity risk to the aquatic
environment or part of the aquatic environment;

(b) the keeping, breeding, cultivation, movement and supply
of declared organisms;

(c) the entry into, the movement or use within, or the
removal from, the aquatic environment or part of the
aquatic environment of boats or equipment on or attached
to boats that may pose a biosecurity risk;

(d) the movement of aquatic organisms or potential carriers
into the State or WA waters or between different areas of
the State or WA waters;

(e) measures, whether mechanical, biological, chemical or
otherwise, to be taken to control aquatic organisms that
may pose a biosecurity risk or to prevent such organisms
from entering the State or WA waters.
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(2) Despite section 263(4) regulations made for the purpose of this
section may provide that contravention of a regulation is an
offence, and provide, for an offence against the regulations, a
penalty not exceeding a fine of $50 000 and a daily penalty not
exceeding a fine of $500.

Division 3 — Aquatic biosecurity management plans

102. Aquatic biosecurity management plans

(1)  The Minister may make a plan for the management of an area of
the State or WA waters for biosecurity purposes.

(2)  The area may be the whole or part of the State and WA waters.

(3)  An aquatic biosecurity management plan must —
(a) identify the area or areas to which the plan relates; and
(b)  set out the objectives to be achieved by the plan; and
(c)  set out the practices to be followed under the plan; and

(d)  specify any obligations that are imposed on persons or
classes of persons specified in the plan for the purposes
of the plan.

(4) If aprovision of an aquatic biosecurity management plan is
inconsistent with a regulation, the regulation prevails to the extent
of the inconsistency.

(5) An aquatic biosecurity management plan is subsidiary legislation
for the purposes of the Interpretation Act 1984, and section 42 of
that Act applies to and in relation to a plan as if the plan were a
regulation.

103. Consultation with affected persons

(1)  Before making an aquatic biosecurity management plan, the
Minister must, as far as is appropriate and practicable, consult with
the public authorities and any other persons which or who appear
to the Minister to be likely to be —

(a) required to take part in implementing the plan; or

(b)  putto expense in complying with the plan; or

(c) affected, or interested, in a significant way by the
operation of the plan.

(2)  Consultation may be undertaken in any way that the Minister
thinks appropriate in the circumstances, having regard to the
proposed plan and the number of persons likely to be affected by
its operation.

104. Contravening aquatic biosecurity management plan

(1)  In this section —
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prohibited conduct means conduct that contravenes a provision of
an aquatic biosecurity management plan the contravention of
which is specified in the plan to be an offence.

A person who engages in prohibited conduct commits an offence
against this subsection if the person —

(a) intends to contravene a condition of an aquatic
biosecurity management plan; or

(b) isreckless as to whether or not a condition of an aquatic
biosecurity management plan is contravened.

Penalty:
(a) for a first offence, a fine of $40 000;
(b) for a second or subsequent offence, a fine of $100 000
and imprisonment for 12 months.
A person who engages in prohibited conduct commits an offence.
Penalty: a fine of $15 000.
A person charged with an offence against subsection (2) may be

convicted of an offence against subsection (3) if that offence is
established by the evidence.

Division 4 — Offences relating to biosecurity

Duty to report certain declared organisms

In this section —
Presence, in relation to an organism that is a reportable declared
organism, means the presence on or in a place in an area for which
the organism is a declared organism of —

(a) the declared organism; or

(b)  an organism or thing that is infected or infested with the

declared organism;

reportable declared organism means a declared organism that is
stated to be a reportable declared organism in the declaration made
under section 99 in relation to the organism.

A person who finds or suspects the presence of a reportable
declared organism commits an offence if the person does not
report the presence or suspected presence to the CEO or a
compliance officer in accordance with subsection (3).
Penalty:

(a) afine of $20 000;

(b) ifthe declared organism is a high impact organism, a

fine of $100 000 and imprisonment for 12 months.

A report —
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(a) may be made orally or in writing; and

(b) must indicate, as far as is practicable, where the
reportable declared organism, or the infected or infested
organism or thing, was found, or the reasons for
suspecting its presence; and

(c) must give any other relevant information within the
person’s knowledge; and

(d)  must be made within the prescribed period or, if no
period is prescribed, as soon as practicable after finding
the reportable declared organism or suspecting its
presence; and

(e) must be made in accordance with the regulations (if any);
and

(f) must be made in accordance with any aquatic biosecurity
management plan that applies to the area for which the
organism is a reportable declared organism.

It is a defence to a charge under subsection (2) to prove that the
person did not know, and could not reasonably be expected to
have known, that an organism was a reportable declared organism.

Import restrictions

A person who imports an organism into a part of the State or
WA waters for which the organism is a declared organism without
being authorised to do so by the regulations commits an offence.
Penalty:
(a) afine of $50 000;
(b) ifthe declared organism is a high impact organism, a
fine of $100 000 and imprisonment for 12 months.

A person who imports a prescribed potential carrier into the State
or WA waters without being authorised to do so by the regulations
commits an offence.
Penalty:
(a) afine of $50 000;
(b) ifthe prescribed potential carrier is prescribed as a
potential carrier of a high impact organism, a fine of
$100 000 and imprisonment for 12 months.

Supply of unlawful import

A person who supplies a declared organism or a prescribed
potential carrier that was imported in contravention of section 106
commits an offence.

Penalty:
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(a) afine if $50 000;

(b) ifthe declared organism is a high impact organism or
the prescribed potential carrier is prescribed as a
potential carrier of a high impact organism, a fine of
$100 000 and imprisonment for 12 months.

(2) Itis adefence to a charge under subsection (1) to prove that the
person did not know, and could not reasonably be expected to
have known, that the declared organism or prescribed potential
carrier was imported in contravention of section 106.

108. Master of boat to ensure boat free of declared organisms

The master of a boat that enters an area for which an organism is a
declared organism commits an offence if the master does not take
all reasonable measures to ensure that when the boat enters the
area it does not have attached to it, or contained within it, the
declared organism.

Penalty:
(a) afine if $50 000;

(b) ifthe declared organism is a high impact organism, a
fine of $100 000 and imprisonment for 12 months.

109. Dealing with declared organisms

(1)  Inthis section —
deal, in relation to a declared organism, means —

(a) tokeep, breed, cultivate or supply the declared organism;
or

(b)  to keep, breed, cultivate or supply an animal, plant or
other thing that is infected or infested with the declared
organism; or

(c) to put the declared organism into a container or
receptacle in which it may remain alive; or

(d) to release into the aquatic environment the declared
organism, or an animal, plant or other thing that is
infected or infested with the declared organism; or

(e) to intentionally infect or infest, or expose to infection or
infestation, a plant, animal or other thing with a declared
organism.

(2) A person who deals with an organism in an area for which the
organism is a declared organism without being authorised to do so
by the regulations or an aquatic biosecurity management plan
commits on offence.

Penalty:
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(a) afine of $50 000;

(b) ifthe declared organism is a high impact organism, a
fine of $100 000 and imprisonment for 12 months.

(3)  The regulations or an aquatic biosecurity management plan may
provide that a person must not move a declared organism, or an
animal, plant or other thing that is infected or infested with the
declared organism, from the place where it is found.

(4) A person who contravenes a provision in a regulation or aquatic
biosecurity management plan referred to in subsection (3) commits
an offence.

Penalty:
(a) afine if $50 000;

(b) ifthe declared organism is a high impact organism, a
fine of $100 000 and imprisonment for 12 months.

110. Duty to control declared organism

(1)  In this section —
required control measures, in relation to waters or land, means
measures that are prescribed or are specified in an aquatic
biosecurity management plan to control —
(a) adeclared organism that is present, or likely to be
present, in the waters or on the land; or
(b)  an organism or thing in the waters or on the land that has
been, or is likely to have been, infected or infested by a
declared organism.

(2)  The owner or occupier of waters or land who does not take the
required control measures for the waters or land commits an
offence.

Penalty: a fine of $50 000.

(3) Itis adefence to a charge under subsection (2) to prove that the
person did not know, and could not reasonably have been expected
to know, at the time of the alleged offence, that —

(a) adeclared organism was present or was likely to be
present in the waters or on the land; or

(b) an organism or thing in the waters or on the land was
infected or infested or was likely to be infected or
infested by a declared organism.

(4) Ifthe regulations or an aquatic biosecurity management plan
provide for required control measures to be taken in relation to
waters or land, the regulations or aquatic biosecurity management
plan may provide that —
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(a) the CEO may carry out the required control measures in
circumstances specified in the regulations or management
plan; and

(b)  the reasonable cost of any action taken under
paragraph (a) is recoverable as a debt due to the State
from the person who was required to take the required
control measures.

Division 5 — Pollution in aquatic environment
111. Regulations about pollution in aquatic environment
The regulations may make provision in relation to any of the
following matters —
(a) the carriage of any firearm, explosive or noxious
substance on any boat;
(b) activities that may result in the deposit of any refuse or
waste in any waters;

(c) activities that might pollute any waters.
112. Activities that pollute waters

(1)  The Minister may, by notice in writing served on any person,
prohibit the person from undertaking any activity if in the
Minister’s opinion the activity is polluting, or is likely to pollute,
the aquatic environment.

(2) A notice under this section —

(a) may apply generally or at specified times or in specified
circumstances; and

(b) remains in force for such period as is specified or, if no
period is specified, until revoked; and

(c) may be varied or revoked at any time by the Minister by
notice in writing served on the person; and

(d)  must include notice of the right of review under
section 147.

(3) A person who contravenes a notice served on the person under this
section commits an offence.

Penalty: a fine of $50 000.

(4) Ifacourt convicts a person of an offence against subsection (3),
the court may, in addition to any penalty imposed under that
subsection, order the person to pay compensation for any damage
or loss caused by the offence to any person.
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Division 6 — Emergency powers to deal with biological threats
113. Term used: biological threat
In this Division —

biological threat means a serious threat posed to the aquatic
environment by an organism.

114. CEO’s powers to deal with biological threats

(1)  This section applies if the CEO considers that it is necessary to
exercise powers under this section immediately because of a
biological threat posed by an organism.

(2) The CEO may take, or may direct the person whom the CEO
considers responsible for causing, or contributing to the spread of,
the biological threat to take, the steps that the CEO considers
appropriate —

(a) to prevent the organism from entering the aquatic
environment or part of the aquatic environment; or

(b)  to prevent or control the spread of the organism in the
aquatic environment or part of the aquatic environment;
or

(c) to eradicate or remove the organism from the aquatic
environment or part of the aquatic environment.
(3) A direction under subsection (2) may be given orally or in writing.

(4) A person who, without reasonable excuse, fails to comply with a
direction given to the person under this section commits an
offence.

Penalty: a fine of $10 000.

(5) Ifaperson contravenes a direction given under subsection (2) —
(a) the CEO may take the steps specified in the direction;
and
(b) the reasonable cost of any action taken under
paragraph (a) is recoverable as a debt due to the State
from the person.

(6) The CEO must give the Minister a copy of the direction.

115. CEO may give directions for urgent measures to control
declared organisms

(1)  Where, in the opinion of the CEO, a measure or action must be
carried out immediately to control a declared organism, the CEO
may, in writing, direct a compliance officer to carry out that
measure or action.

(2)  The direction must specify the measure or action to be carried out.
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(3) Despite any other provision of this Act or any other law, a
compliance officer is authorised to carry out a measure or action in
accordance with a direction under this section.

(4) The CEO must give the Minister a copy of the direction and a
written report on the measure or action carried out.

Part 7 — Aquatic habitat protection areas and
Abrolhos Islands reserve

Division 1 — Aquatic habitat protection areas
116. Application of Division to other Acts

Nothing in this Division affects, or is to be taken to derogate from,
the operation of the Mining Act 1978, the Offshore Minerals

Act 2003, the Petroleum and Geothermal Energy Resources

Act 1967, the Petroleum (Submerged Lands) Act 1982, any other
Act relating to minerals or petroleum, or any Government
agreement as defined in the Government Agreements Act 1979
section 2.

117. Creating aquatic habitat protection areas

(1)  The Minister may, by order published in the Gazette, set aside an
area of WA waters as an aquatic habitat protection area.

(2)  An area may be set aside as an aquatic habitat protection area for
one or more of the following purposes —

(a) the conservation and protection of aquatic organisms,
aquatic organism breeding areas, fossils of aquatic
organisms or the aquatic ecosystem,;

(b)  the culture and propagation of aquatic organisms and
related experimental purposes;

(c) the management of aquatic organisms and activities
relating to the appreciation or observation of aquatic
organisms.

(3)  An order must —
(a) identify the area of waters that constitutes the aquatic
habitat protection area; and
(b)  specify the purpose or purposes for which the area is set
aside.

118. Aquatic habitat protection area not permitted in certain
marine reserves

(1)  An area in a marine nature reserve, a marine park or a marine
management area must not be set aside under section 117 as an
aquatic habitat protection area.
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(2)  An area ceases to be an aquatic habitat protection area or part of
an aquatic habitat protection area if —

(a) amarine nature reserve, marine park or marine
management area is established in respect of the area;
and

(b) amanagement plan for the reserve, park or management
area (as the case may be) comes into operation.

119. Determination of plan for aquatic habitat protection area

Before setting aside an area as an aquatic habitat protection area
under section 117 the Minister must approve a plan for the
management of the area.

120. Notice of proposal to create aquatic habitat protection area

(1)  Not less than 2 months before making an order under section 117
the Minister must give public notice of the proposal to make the
order and the notice must —

(a) contain information about the area that is proposed to be
set aside and the purposes for which it is to be set aside;
and

(b)  advise that a draft plan for the management of the area
has been prepared and specify where copies of the draft
plan may be obtained without charge; and

(c) invite interested persons to make submissions on the
proposal to the Minister within a specified period, being
a period of not less than 30 days after the publication of
the notice; and

(d)  specify how those submissions are to be made.

(2)  The notice required by subsection (1) —
(a) must be published in the Gazette; and
(b) may be published in any other manner that the Minister
considers appropriate to bring the proposal to the
attention of persons who will, or may be, affected if the
order is made, which may include the following —
(i) publishing the notice in a newspaper circulating
generally throughout the State;
(ii)  publishing the notice in a newspaper circulating
near the area of the proposed aquatic habitat
protection area;

(iii)  posting the notice on a website maintained by
the CEO.

(3)  Subsection (2) does not prevent the Minister from adopting any
additional means of publicising the proposal to make the order.
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122.

A person may make submissions to the Minister in relation to the
proposed order within the period specified in the relevant notice
required by subsection (1).

The Minister —
(a) must consider any submissions made in accordance with
subsection (4); and
(b)  may revise the proposed order to any extent the Minister
considers appropriate.

Control and management of aquatic habitat protection areas

The Minister may, by notice published in the Gazette, vest the
control and management of an aquatic habitat protection area or
part of an aquatic habitat protection area in a body recognised for
that purpose under section 221.

The notice must —

(a) specify the aquatic habitat protection area or the part of
the aquatic habitat protection area to which the notice
relates; and

(b)  specify the body in whom the control and management of
the aquatic habitat protection area or the part of the
aquatic habitat protection area is vested; and

(c) specify the date on which the vesting takes effect and the
period for which the control and management of the
aquatic habitat protection area or the part of the aquatic
habitat protection area is vested; and

(d)  specify the purpose for which the control and
management of the aquatic habitat protection area or the
part of the aquatic habitat protection area is vested; and

(e) include notice of the agreement referred to in
subsection (3).

If the Minister vests the control and management of an aquatic
habitat protection area or part of an aquatic habitat protection area
in a body recognised for that purpose under section 221 the
Minister must enter into an agreement under section 222 with the
body in relation to the control and management of the aquatic
habitat protection area or the part of the aquatic habitat protection
area.

Regulations about aquatic habitat protection areas

The regulations may make provision in relation to any matter
necessary for the protection or management of an aquatic habitat
protection area including, but not limited to, the following —
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(a) entry to an aquatic habitat protection area by persons,
vehicles or other things;

(b) activities carried out in an aquatic habitat protection area;

(c) moorings, jetties, rafts and other constructions in an
aquatic habitat protection area;

(d) use of land or facilities in an aquatic habitat protection
area;

(e) fees and charges.

Division 2 — Abrolhos Islands reserve

123. Application of Parks and Reserves Act 1895 to reserve

For the purposes of this Act, the Parks and Reserves Act 1895
sections 7A(2) and (3), 7C, 12A and 12B apply to and in relation
to the Abrolhos Islands reserve as if a reference in those sections
to —
(a) an authorised person were a reference to a compliance
officer; and
(b) aby-law were a reference to a regulation referred to in
section 124; and
(c) aBoard were a reference to the Governor, the Minister,
the CEO or a compliance officer (as the context requires).

124. Regulations about reserve

The regulations may make provision in relation to any matter
necessary for the protection or management of the Abrolhos
Islands reserve including, but not limited to, the following —

(a) entry to the reserve by persons, vehicles or other things;

(b) activities carried out in or on the reserve or in waters
adjacent to the reserve;

(c) the protection and conservation of fauna and flora
(whether aquatic or otherwise) in the reserve;

(d) use of any land or facilities in the reserve;

(e) the use, safety and preservation of buildings, structures,
fixtures, fittings and chattels in the reserve;

(f) the collection and use of potable water and the disposal
of waste water;

(g) the collection, removal, disposal or incineration of any
rubbish, sewage, litter, building or structure in the reserve
and for the recovery of the cost of that collection,
removal, disposal or incineration;

(h) fees and charges.
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Part 8 — Regulation of various activities

Division 1 — General regulation of activities

Minister may prohibit activities

In this section —
class, in relation to aquatic organisms, means —
(a) aspecies or type of aquatic organism; or

(b) an aquatic organism by reference to sex, weight,
reproductive cycle or any other characteristic; or
(c) aquatic organisms in an area of land or waters;
protected aquatic organism means a class of aquatic organism
prescribed for the purpose of this section.

The Minister may, by order published in the Gazette, prohibit
persons or any specified class of persons from undertaking a
specified activity —
(a) in a specified aquatic environment; or
(b) inrelation to a specified protected aquatic organism.
An order may prohibit the activity at all times or during any
specified period.
A person who contravenes an order commits an offence.
Penalty:
(a) for a first offence, a fine of $10 000;
(b) for a second or subsequent offence, a fine of $20 000.
A person who has in the person’s possession any aquatic organism
taken in contravention of an order commits an offence.
Penalty:
(a) for a first offence, a fine of $10 000;
(b) for a second or subsequent offence, a fine of $20 000.
It is a defence to a charge under subsection (5) to prove that the
person did not know, and could not reasonably be expected to

have known, that the aquatic organism had been taken in
contravention of an order.

A person who has in the person’s possession any fishing gear or
other thing intended to be used to undertake an activity that the
person is prohibited from undertaking by an order commits an
offence.
Penalty:

(a) for a first offence, a fine of $10 000;

(b) for a second or subsequent offence, a fine of $20 000.
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An order under this section is subsidiary legislation for the
purposes of the Interpretation Act 1984 and section 42 of that Act
applies to and in relation to an order as if the order were a
regulation.

Regulations restricting take or possession of aquatic organisms

The regulations may make provision in relation to the quantity of
an aquatic organism that a person may take or have in the person’s
possession.

Division 2 — Trafficking in aquatic organisms
Terms used
In this Division —

commercial quantity, of an aquatic organism, means —

(a) aquantity of the aquatic organism that exceeds the
quantity prescribed by or determined under the
regulations; or

(b)  a quantity of the aquatic organism the value of which
exceeds the value prescribed by or determined under the
regulations;

priority aquatic organisms means —

(a) aquatic organisms of a species that is declared by the
regulations to be a priority species; or

(b) aquatic organisms belonging to a group of 2 or more
species that is declared by the regulations to be a priority
group of species;

traffic, in an aquatic organism, has the meaning given in
section 128.

Trafficking in aquatic organisms defined
A person traffics in aquatic organisms if the person deals with
aquatic organisms in any of the following ways —

(a) takes aquatic organisms;

(b) is in possession or control of aquatic organisms;

(c) sells or purchases aquatic organisms;

(d)  delivers aquatic organisms to, or receives aquatic
organisms from, another person;

(e) processes aquatic organisms;
(f) transports aquatic organisms;

(g) conceals aquatic organisms or any dealing with aquatic
organisms referred to in paragraphs (a) to (f);
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(h)  engages in conduct preparatory to any dealing with
aquatic organisms referred to in paragraphs (a) to (g).

(2) A person traffics in aquatic organisms if the person does any of the
following things in relation to any dealing with aquatic organisms
referred to in subsection (1) —

(a) controls, directs or supervises the dealing;

(b) provides facilities, finance or any other thing for the
purpose of enabling or facilitating the dealing;

(c) enters into an agreement in relation to the dealing;
(d) is knowingly concerned otherwise in the dealing.

129. Trafficking in commercial quantity of priority aquatic
organisms

A person who traffics in a commercial quantity of priority aquatic
organisms without being authorised under this Act to do so
commits a crime.

Penalty:

(a) for a first offence, a fine of $400 000 and
imprisonment for 4 years;

(b) for a second or subsequent offence, a fine of $600 000
and imprisonment for 10 years.

Summary conviction penalty:

(a) for a first offence, a fine of $200 000 and
imprisonment for 2 years;

(b) for a second or subsequent offence, a fine of $400 000
and imprisonment for 4 years.
130. Regulations about trafficking in aquatic organisms

The regulations may make provision in relation to —
(@) methods for determining commercial quantities of
priority aquatic organisms; or
(b) the exemption of persons from the application of
section 129.

Division 3 — Licensing of activities and equipment
131. Regulations about licensing
The regulations may make provision in relation to the licensing of
any of the following —
(a) persons undertaking commercial fishing;

(b)  Aboriginal bodies corporate undertaking commercial
fishing, but a licence granted or renewed under this
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provision cannot be transferred despite any other
provision of this Act;

(c) masters of boats used for purposes relating to commercial
fishing;

(d)  persons undertaking diving for purposes relating to
commercial fishing, aquaculture or aquatic eco-tourism;

(e) persons taking aquatic organisms (including protected
aquatic organisms) for broodstock and other aquaculture
purposes;

(f) individuals undertaking recreational fishing;

(g) boats (including foreign boats) used for purposes relating
to recreational fishing;

(h) fishing boats;

(i)  boats used for transporting or trans-shipping aquatic
organisms for a commercial purpose;

(j)  boats used in connection with aquaculture;

(k)  charter boats;

(I)  persons providing aquatic eco-tourism or fishing tours for
a commercial purpose;

(m)  persons who possess, unload, transport, consign, process,
handle, label, deliver, receive, store, package, purchase or
sell aquatic organisms.

132. Licensing of activities in certain marine reserves

(1)  Inthis section —
fishing activity means —
(@) commercial fishing; or
(b)  recreational fishing; or
(c) atype or class of commercial or recreational fishing.
(2)  The regulations may not make provision for licensing that would
authorise a person to undertake a fishing activity in —
(@) an area of a marine nature reserve; or
(b) an area of a marine park from which the fishing activity
is excluded under the CALM Act section 13B.

(3) Despite subsection (2), the validity of a licence issued or renewed
in accordance with the regulations in relation to an area which is
affected, after the issue or renewal of the licence, by a reservation
under the CALM Act section 13, or by a notice under section 62 of
that Act is not affected by the reservation or notice.

(4)  Subsection (2) does not prevent the regulations from making
provision for the renewal of a licence in respect of part of an area

page 70 Version 00-b0-00 As at 15 Sep 2017

Extract from www.slp.wa.gov.au, see that website for further information



Aquatic Resources Management Act 2016

to which the licence relates if the remainder of the area
becomes —
(a) an area of a marine nature reserve; or
(b) an area of a marine park from which the fishing activity
authorised by the licence is excluded under the CALM
Act section 13B.

Division 4 — Variation, suspension, non-renewal, cancellation and
surrender of authorisations

133. Varying authorisations

(1) The CEO may vary an authorisation if —
(a) the holder of the authorisation applies to the CEO for the
variation; or
(b) it is necessary to correct any error in the authorisation; or
(c) itisnecessary to give effect to the provisions of this Act;
or
(d) itis necessary to give effect to a decision of the State
Administrative Tribunal.
(2)  Subject to subsection (3), if a person applies to the CEO for the
variation of an authorisation the person is not entitled to the
variation as of right.

(3) The CEO must vary an authorisation if —
(a) aperson applies to the CEO for the variation of the
authorisation; and
(b) amanagement plan or an ARUP specifies criteria for the
variation of an authorisation of that type; and
(c¢) the CEO is satisfied that the criteria have been satisfied.

(4) If, under section 156, the CEO gives written details of an
application to vary an authorisation to a security holder the CEO
must not vary the authorisation unless —

(a) 21 days has expired from the day on which the details
were given; or

(b)  the CEO has the written consent of the holder of the
registrable interest and the security holder to do so.

134. Suspension, non-renewal and cancellation of authorisations
(1) The CEO may, by notice in writing given to the holder of an
authorisation, suspend for any period, refuse to renew or cancel
the authorisation —
(a) if'the holder, or a person acting for or on behalf of the
holder, has been convicted of an offence against —
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(i)  this Act; or

(ii))  awritten law other than this Act if the offence
relates to the fishing, aquaculture, fishing tour or
aquatic eco-tourism industries; or

(iii)  alaw of the Commonwealth, or of another State
or a Territory, relating to the management or
regulation of aquatic resources;

or

(b) if a condition of the authorisation has been or is being
contravened; or

(c) ifthe CEO is satisfied that the holder is no longer a fit
and proper person to hold the authorisation; or

(d) if the authorisation was obtained by fraud or
misrepresentation; or

(e) ifthe holder has —

(i) failed to keep any record, or to submit or lodge
any return, that is required to be kept or
submitted or lodged under this Act; or

(i) made an entry or statement in such a record or
return that is false or misleading in a material
particular;

or

(f) if the holder does not satisfy guidelines under section 255
relating to foreign persons holding, controlling or having
an interest in an authorisation; or

(g) ifany fee, charge or levy payable in respect of the
authorisation, or any other amount payable under this Act
by the holder, has not been paid when it becomes due; or

(h)  on any other ground specified in a relevant management
plan or ARUP.

(2)  The fact that an authorisation has not been cancelled or suspended
under section 208 or 209 is not to be taken to prevent the CEO
from cancelling, suspending or refusing to renew the authorisation
under this section.

135. Voluntary surrender of authorisation

(1)  The holder of an authorisation may at any time, by notice in
writing given to the CEO, give notice of the holder’s intention to
surrender the authorisation.

(2)  The authorisation ceases to have effect 28 days after the day on
which notice is given to the CEO under subsection (1).
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(3)  Subsection (2) does not apply if, within the period referred to in
that subsection, the holder, by further notice in writing given to the
CEO, withdraws the notice referred to in subsection (1).

136. CEO may require return of authorisation
(1) The CEO may, by notice in writing given to the holder of an
authorisation, require the person to return the authorisation to the
CEO within a specified period if —
(a) the authorisation has been cancelled, suspended or
expires without being renewed; or
(b)  the person has surrendered the authorisation; or

(c) itis necessary to record or endorse anything on the
authorisation or to vary the authorisation.

(2) A person who, without reasonable excuse, refuses or fails to
comply with a requirement made under subsection (1) commits an
offence.

Penalty: a fine of $5 000.

Division 5 — Miscellaneous offences

137. Explosives and noxious substances not to be used

(1) A person who, without lawful excuse, uses or attempts to use any
explosive or noxious substance in WA waters in circumstances
where the use of the explosive or noxious substance could
reasonably be expected to result in the taking of any aquatic
organism commits an offence.

Penalty: a fine of $60 000 and imprisonment for 9 months.

(2) Ifacourt convicts a person of an offence against subsection (1),
the court may, in addition to any penalty imposed under that
subsection, order the person to pay compensation for any damage
or loss caused by the offence to any person.

138. Impeding lawful fishing activities
(1) A person who, without reasonable excuse, impedes a lawful
fishing activity commits an offence.
Penalty: a fine of $10 000.
(2)  For the purposes of subsection (1), a person impedes a lawful
fishing activity if the person does one or more of the following —
(a) prevents a person from lawfully undertaking fishing or
aquaculture;
(b)  hinders a person who is lawfully undertaking fishing or
aquaculture;
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(c) places or leaves anything that obstructs the use of fishing
nets in an area or waters that is or are used regularly or
intermittently for net fishing.

(3) Ifacourt convicts a person of an offence against subsection (1),
the court may, in addition to any penalty imposed under that
subsection, order the person to pay compensation for any damage
or loss caused by the offence to any person.

139. Interfering with fishing or aquaculture gear

(1) A person who, without reasonable excuse, interferes with fishing
or aquaculture gear commits an offence.
Penalty: a fine of $60 000 and imprisonment for 9 months.

(2)  For the purposes of subsection (1), a person interferes with fishing
or aquaculture gear if the person does one or more of the

following —
(a) removes aquatic organisms from fishing or aquaculture
gear;
(b) interferes with the operation of fishing or aquaculture
gear;

(c) removes fishing or aquaculture gear from a place where it
is being used;
(d) appropriates fishing or aquaculture gear for the person’s

OWn use;
(e) damages or otherwise modifies fishing or aquaculture
gear.
140. Purchase or sale of aquatic organisms taken unlawfully

(1) A person who purchases or sells an aquatic organism taken in
contravention of this Act commits an offence.

Penalty: a fine of $60 000 and imprisonment for 9 months.

(2) Itis adefence to a charge under subsection (1) to prove —

(a) that at the time of the alleged offence the person did not
know, and could not reasonably be expected to have
known, that the aquatic organism had been taken in
contravention of this Act; and

(b) if the aquatic organisms were purchased for a commercial
purpose, that the aquatic organisms were purchased —

(i) from a person whose usual business was the
selling of such aquatic organisms; and
(ii)  in the ordinary course of that business.
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141. Use of foreign boat for certain activities

(1) A person who, in WA waters, uses a foreign boat for an aquatic
resource activity commits an offence.

Penalty: a fine of $200 000 and imprisonment for 2 years.

(2)  For the purposes of subsection (1), a person uses a foreign boat for
an aquatic resource activity if the person —

(a) uses a foreign boat for fishing; or
(b)  uses a foreign boat for processing, storing or carrying

aquatic organisms that have been taken by the use of that
boat or another boat.

(3) Itis adefence to a charge under subsection (1) to prove that, at the
time of the alleged offence, there was in force an authorisation
authorising the use of the boat for the relevant purpose in the area
where the offence is alleged to have been committed.

142. Possession of foreign boat equipped with fishing gear

(1) A person who, in WA waters, has in the person’s possession or in
the person’s charge a foreign boat equipped with fishing gear
commits an offence.

Penalty: a fine of $200 000 and imprisonment for 2 years.

(2) Itis adefence to a charge under subsection (1) to prove that, at the
time of the alleged offence —

(a) there was in force an authorisation authorising the use of
the boat for fishing in the area where the offence is
alleged to have been committed; or

(b)  the boat’s fishing gear was stored and secured and the
boat was travelling by the shortest practicable route —

(i) to or from a port in the State; or

(i)  from a point outside WA waters to another point
outside those waters.

143. Mandatory maximum sentences for individuals convicted of
third or subsequent offences under s. 141 or 142

(1) A court sentencing an offender who is an individual and has been
convicted of a third or subsequent offence against section 141(1)
or 142(1) must, despite any other written law but subject to the
Young Offenders Act 1994 section 46(5a), impose both the
maximum fine and the maximum term of imprisonment that may
be imposed by a court under section 141(1) or 142(1), as the case
requires.

(2)  For the purpose of determining whether an individual has been
convicted of —
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(a) athird or subsequent offence against section 141(1), a
conviction of an offence against section 142(1) is taken
to be a conviction of an offence against section 141(1); or

(b)  athird or subsequent offence against section 142(1), a
conviction of an offence against section 141(1) is taken
to be a conviction of an offence against section 142(1).

144. Interfering with aquatic organisms to prevent identification
(1) A person who interferes with an aquatic organism to prevent the
identification of the aquatic organism commits an offence.
Penalty: a fine of $25 000.
(2)  For the purposes of subsection (1), a person interferes with an

aquatic organism to prevent the identification of the aquatic
organism if the person —

(a) alters, mutilates or disfigures the aquatic organism with
the intention of preventing the determination of whether
or not the organism is —

(i) acomponent of a managed aquatic resource; or
(ii)  aprotected aquatic organism; or
(iii)  adeclared organism;
or

(b) alters, mutilates or disfigures any device attached to, or
marking made on, an aquatic organism with the intention
of preventing the identification of the aquatic organism.

Part 9 — Review

145. Reviewable decisions

For the purposes of this Part —
(@) areviewable decision is —

(i) adecision to do something referred to in an item
in the Table; or

(ii)  adecision prescribed by the regulations or an
ARUP to be a reviewable decision;
and
(b) an affected person —

(i) inrelation to a reviewable decision referred to in
an item in the Table, is a person referred to in
the same item;

(ii)  inrelation to any other reviewable decision, is a
person specified in the regulations or an ARUP
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to be an affected person in relation to that

decision.
Table
Item Reviewable decision Affected person

1. Refuse to grant an The person who applied
authorisation other than | for the authorisation
an aquaculture licence

2. Give a notice varying The holder of the
any conditions of, or authorisation
imposing new
conditions on, an
authorisation

3. Give notice under The holder of the
section 39(2) requiring | authorisation
the provision of an
amount of surety for an
authorisation that is
more than the minimum
amount set out in the
relevant ARUP

4. Refuse to accept an The holder of the
application for renewal | authorisation
of an authorisation
under section 58(4)

5. To grant, vary or A person who holds an
transfer an aquaculture | aquaculture licence and
licence is likely to be

significantly affected by
the decision
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Item Reviewable decision Affected person

6. Refuse to grant, vary or | The applicant for the
transfer an aquaculture | grant, variation or
licence transfer of the licence

7. Refuse to renew an The holder of the licence
aquaculture licence on
an application made in
the period referred to in
section 82(b)

8. Give a notice under A person who is served
section 112(1) with the notice

0. Cancel, suspend or The holder of the
refuse to renew, an authorisation
authorisation under
section 134(1)

10. Refuse to vary an The holder of the
authorisation after a authorisation
person has applied for
the variation

11. Refuse to transfer an The holder of the
authorisation, or the authorisation and the
whole or part of an proposed transferee
entitlement under an
authorisation, after a
person has applied for
the transfer

146. CEO to notify persons of reviewable decisions

(1) Before giving effect to a reviewable decision, other than a decision
referred to in item 5 or 8 of the Table to section 145, the CEO
must —
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(a) give to each affected person notice in writing, or in such
other manner as is prescribed, of the decision; and

(b) allow sufficient time for the person to make an
application under this Part for a review of the decision
and for the application for review to be determined.

A notice under subsection (1)(a) must —
(a) give details of the decision and the reasons for it; and

(b) state that the affected person may, under section 147,
apply for a review of the decision.

Review by SAT of reviewable decisions

An affected person may apply to the State Administrative Tribunal
for a review of a reviewable decision.

An affected person applying under subsection (1) for a review
must give the CEO a copy of the application on the day on which
it is lodged with the State Administrative Tribunal.

CEO to give notice of when reviewable decision has effect

When the CEO gives effect to a reviewable decision the CEO
must give notice in accordance with this section.

If the reviewable decision relates to an authorisation other than an
aquaculture licence notice must be given —

(a) to each person who was given notice under
section 146(1)(a) in respect of the reviewable decision;
and

(b)  in writing or in such other manner as is prescribed.

If the reviewable decision relates to an aquaculture licence the
notice must be given in the same manner as the notice of the
decision was given under section 79(1)(a).

SAT to give notice of decision on review

When the State Administrative Tribunal determines an application
made under section 147 the State Administrative Tribunal must
give notice of its decision and the reasons for its decision in
accordance with this section.

If the application relates to a reviewable decision in respect of an
authorisation other than an aquaculture licence the notice must be
given —
(a) to each person who was given notice under
section 146(1)(a) in respect of the reviewable decision;
and

(b)  in writing or in such other manner as is prescribed.
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If the application relates to a reviewable decision in respect of an
aquaculture licence the notice must be given in the same manner
as the notice of the reviewable decision was given under

section 79(1)(a).

Part 10 — Register

Division 1 — General
Register of registrable interests

The CEO must keep a register of registrable interests in such
manner and form as the CEO determines.

The register must set out the following details in respect of each
registrable interest —
(a) the nature of the registrable interest;
(b)  the name and business address of the per