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[bookmark: _Toc95544370][bookmark: _Toc95558289][bookmark: _Toc95639773][bookmark: _Toc95644023][bookmark: _Toc95711179][bookmark: _Toc95714248][bookmark: _Toc95715787][bookmark: _Toc95729647][bookmark: _Toc95886520][bookmark: _Toc95886563][bookmark: _Toc96160395][bookmark: _Toc96162866][bookmark: _Toc100656423][bookmark: _Toc100658581][bookmark: _Toc100722531][bookmark: _Toc100728337][bookmark: _Toc100737811][bookmark: _Toc100740641][bookmark: _Toc100983436][bookmark: _Toc100988015][bookmark: _Toc101002143][bookmark: _Toc101062390][bookmark: _Toc101073958][bookmark: _Toc101081254][bookmark: _Toc101082821][bookmark: _Toc101090051][bookmark: _Toc101090091][bookmark: _Toc101152487][bookmark: _Toc101157930][bookmark: _Toc101158307][bookmark: _Toc101158423][bookmark: _Toc101159210][bookmark: _Toc101159703][bookmark: _Toc102281298][bookmark: _Toc102283624][bookmark: _Toc102381129][bookmark: _Toc102381173][bookmark: _Toc102381217][bookmark: _Toc102455783][bookmark: _Toc102467812][bookmark: _Toc102471222][bookmark: _Toc102475218][bookmark: _Toc102531327][bookmark: _Toc102532465][bookmark: _Toc103072989][bookmark: _Toc103412777][bookmark: _Toc103413298][bookmark: _Toc103418894][bookmark: _Toc103419654][bookmark: _Toc103660659][bookmark: _Toc103749289][bookmark: _Toc104776899][bookmark: _Toc104778869][bookmark: _Toc104886093][bookmark: _Toc105218440][bookmark: _Toc105218661][bookmark: _Toc105320202][bookmark: _Toc105322096][bookmark: _Toc106161617][bookmark: _Toc106161760][bookmark: _Toc109450472][bookmark: _Toc109450629][bookmark: _Toc109468323][bookmark: _Toc112814553][bookmark: _Toc112815085][bookmark: _Toc112815131][bookmark: _Toc113168497]Part 1 — Preliminary
[bookmark: _Toc423332722][bookmark: _Toc425219441][bookmark: _Toc426249308][bookmark: _Toc449924704][bookmark: _Toc449947722][bookmark: _Toc454185713][bookmark: _Toc106161761][bookmark: _Toc109468324][bookmark: _Toc113168498]1.	Citation
		These regulations are the Public Sector Management (Breaches of Public Sector Standards) Regulations 2005.
[bookmark: _Toc423332723][bookmark: _Toc425219442][bookmark: _Toc426249309][bookmark: _Toc449924705][bookmark: _Toc449947723][bookmark: _Toc454185714][bookmark: _Toc106161762][bookmark: _Toc109468325][bookmark: _Toc113168499]2.	Commencement
		These regulations come into operation on 1 September 2005.
[bookmark: _Toc113168500]3.	Terms used in these regulations
	(1)	In these regulations, unless the contrary intention appears — 
	appointment pool means a number of persons selected by a public sector body as suitable to be considered by the public sector body for appointment to fill a future vacancy or future vacancies of a particular class;
	claim means a claim for relief under regulation 6;
	claimant means a person who makes a claim;
	conciliation and review officer means a person to whom a claim is assigned under regulation 11;
	conciliation process means the procedures under Part 3 Division 2 for settling a claim by agreement;
	guidelines means guidelines issued under regulation 4;
	nominated officer means an officer of a public sector body nominated by the employing authority of the public sector body to act on its behalf for the purposes of these regulations;
	public sector standard does not include a public sector standard established in respect of substandard performance or disciplinary matters;
	reviewable decision means a decision made by a public sector body as the result of the completion of a process to which a public sector standard applies;
	review process means the procedures under Part 3 Division 3 for reviewing a claim;
	vacancy means a vacant office, post or position.
	(2)	A reference in these regulations to a period of days does not include a day that is a Saturday, Sunday or public holiday.
[bookmark: _Toc113168501]4.	Guidelines
	(1)	The Commissioner may from time to time issue guidelines for the purposes of these regulations.
	(2)	The guidelines are not to be inconsistent with the Act or these regulations.
[bookmark: _Toc112815090][bookmark: _Toc112815136][bookmark: _Toc113168502]Part 2 — Claims for relief for breaches of public sector standards
[bookmark: _Toc113168503]5.	Public sector bodies to give notice of certain reviewable decisions
	(1)	If a public sector body makes a reviewable decision as the result of the completion of a process to which a public sector standard applies that is established in respect of — 
	(a)	the recruitment, selection and appointment of employees; or
	(b)	the resolution of employees’ grievances,
		the public sector body is to give written notice that complies with subregulation (3) to each person to whom subregulation (2) applies.
	(2)	This subregulation applies — 
	(a)	for a public sector standard referred to in subregulation (1)(a) — to each person who is authorised to make a claim by regulation 6(3); or
	(b)	for a public sector standard referred to in subregulation (1)(b), to — 
	(i)	the person whose grievance resulted in the making of the reviewable decision; and
	(ii)	each person (if any) who was the subject of the grievance.
	(3)	Notice complies with this subregulation if it states — 
	(a)	that the person may make a claim under these regulations in relation to the reviewable decision;
	(b)	how the claim may be made;
	(c)	the date no later than which the claim may be lodged with the public sector body, in accordance with regulation 7(1); and
	(d)	anything specified in the guidelines for the purposes of this subregulation.
[bookmark: _Toc113168504]6.	Making claims for relief for breaches of public sector standards
	(1)	Subject to subregulations (3) and (4), if — 
	(a)	a person considers that, in making a reviewable decision or otherwise, a public sector body has breached a public sector standard; and
	(b)	the person is adversely affected by the breach,
		the person may make a claim for relief to the public sector body.
	(2)	The claim is to be in writing, setting out the grounds on which it is claimed that the public sector standard has been breached.
	(3)	A claim may be made in respect of a breach of a public sector standard established in respect of the recruitment, selection and appointment of employees only by a person who has applied unsuccessfully to the public sector body concerned — 
	(a)	to be appointed to fill a vacancy, otherwise than from an appointment pool, for a period of 6 months or more, or for a period of less than 6 months if the vacancy was advertised on the basis that — 
	(i)	the period of the appointment could later be extended to 6 months or more; or
	(ii)	the person appointed could later become a permanent officer;
		or
	(b)	to be selected to form part of an appointment pool.
	(4)	A claim may be made otherwise than in respect of a reviewable decision only if, on the application of the person proposing to make the claim, the Commissioner — 
	(a)	is satisfied that there are reasonable grounds for making the claim; and
	(b)	gives the person written approval to do so within a specified period.
	(5)	The Commissioner is to give a copy of an approval under subregulation (4) to the public sector body.
[bookmark: _Toc113168505]7.	Lodging claims with public sector bodies
	(1)	Subject to subregulation (2), a claim made in respect of a reviewable decision is to be lodged with the public sector body within the prescribed lodgement period.
	(2)	If the Commissioner is satisfied that there are reasonable grounds for the late lodgement of a claim, the Commissioner may, on the application of the person proposing to make the claim, give the person written approval to lodge the claim after the prescribed lodgement period within the period specified in the approval.
	(3)	The Commissioner is to give a copy of an approval under subregulation (2) to the public sector body.
	(4)	If a person is given approval by the Commissioner under regulation 6(4)(b) to make a claim otherwise than in respect of a reviewable decision, the claim is to be lodged with the public sector body within the period specified in the approval.
	(5)	In this regulation — 
	prescribed lodgement period means — 
	(a)	for a public sector standard established in respect of the recruitment, selection and appointment of employees or the resolution of employees’ grievances — 10 days after the claimant was given notice under regulation 5(1); or
	(b)	for any other public sector standard — 10 days after the claimant first became aware of the reviewable decision or 30 days after the reviewable decision was made, whichever period expires first.
[bookmark: _Toc113168506]8.	Effect of making claims on proposed appointments and transfers
	(1)	If — 
	(a)	a public sector body proposes — 
	(i)	to appoint a person to fill a vacancy, otherwise than from an appointment pool; or
	(ii)	to transfer an employee;
		and
	(b)	a claim is lodged with the public sector body in respect of a reviewable decision that relates to the proposed appointment or transfer,
		the public sector body cannot make the appointment or give effect to the transfer unless subregulation (2) or (3) applies.
	(2)	This subregulation applies if — 
	(a)	the claim is settled by agreement through the conciliation process;
	(b)	the claim is the subject of notice given by the Commissioner under regulation 21;
	(c)	the claim is withdrawn under regulation 23(1); or
	(d)	the claim lapses under regulation 24(3).
	(3)	This subregulation applies if — 
	(a)	the public sector body makes a written submission to the Commissioner that sets out the reasons why the public sector body should make the proposed appointment, or give effect to the proposed transfer, despite the claim having been made; and
	(b)	the Commissioner gives the public sector body written approval to make the appointment or give effect to the transfer.
[bookmark: _Toc113168507]9.	Effect of making claims on proposed selections to appointment pools
	(1)	If — 
	(a)	a public sector body proposes to select persons to form an appointment pool; and
	(b)	a claim is lodged with the public sector body in respect of a reviewable decision that relates to any of the proposed selections,
		the public sector body — 
	(c)	may make the selections despite the claim having been made; but
	(d)	may make an appointment from the appointment pool to fill a vacancy only if regulation 8(2) or subregulation (2) or (3) applies.
	(2)	This subregulation applies if the public sector body has another vacancy to fill from the appointment pool to which the claimant could be appointed if the claim were to be successful.
	(3)	This subregulation applies if — 
	(a)	the public sector body makes a written submission to the Commissioner that sets out the reasons why the public sector body should make an appointment from the appointment pool despite the claim having been made; and
	(b)	the Commissioner gives the public sector body written approval to make the appointment.
[bookmark: _Toc112815096][bookmark: _Toc112815142][bookmark: _Toc113168508]Part 3 — Procedures for dealing with claims for relief
[bookmark: _Toc112815097][bookmark: _Toc112815143][bookmark: _Toc113168509]Division 1 — General
[bookmark: _Toc113168510]10.	Public sector bodies to send claims for relief to Commissioner
		If a claim is lodged with a public sector body, the public sector body — 
	(a)	is to send to the Commissioner as soon as is practicable but in any event within 15 days after the claim was lodged — 
	(i)	the claim;
	(ii)	the name and the telephone number or other contact details of the claimant and the nominated officer; and
	(iii)	any document that the public sector body considers relevant to the claim or that is specified in the guidelines for the purposes of this regulation;
		and
	(b)	is to give written notice to the claimant that the claim has been sent to the Commissioner.
[bookmark: _Toc113168511]11.	Assignment of claims for relief to conciliation and review officers
	(1)	When a claim is sent to the Commissioner, the Commissioner is to assign the claim to a person appointed under section 97(1)(b) of the Act.
	(2)	The Commissioner may assign a claim to a conciliation and review officer for the purposes of — 
	(a)	the conciliation process and the review process;
	(b)	the conciliation process or the review process; or
	(c)	any part of the conciliation process or any part of the review process.
	(3)	The Commissioner may at any time withdraw a claim from a conciliation and review officer and assign it to another person appointed under section 97(1)(b) of the Act.
	(4)	The Commissioner is to give written notice to the claimant and the public sector body of the assignment of the claim to a conciliation and review officer, including in the notice the name of the officer.
[bookmark: _Toc113168512]12.	Conciliation and review officers may seek information and documents
	(1)	For the purposes of preparing for or carrying out the conciliation process or review process, a conciliation and review officer may ask the claimant or the public sector body to provide any information or document in the possession or control of the claimant or public sector body that the officer reasonably considers relevant to the process.
	(2)	The claimant or the public sector body is to comply with a request under subregulation (1).
	(3)	The conciliation and review officer may make a copy of any document, or a record of any information, provided under subregulation (1).
	(4)	Subregulation (1) does not limit the information or documents that the conciliation and review officer may obtain and have regard to for the purposes of preparing for or carrying out the conciliation process or review process.
[bookmark: _Toc113168513]13.	Commissioner may perform functions of conciliation and review officer
		The Commissioner may perform all or any of the functions of a conciliation and review officer under these regulations in respect of a claim.
[bookmark: _Toc112815102][bookmark: _Toc112815148][bookmark: _Toc113168514]Division 2 — Conciliation
[bookmark: _Toc113168515]14.	Conciliation of claims
		A conciliation and review officer, having regard to the guidelines, is to invite and encourage the claimant and the public sector body to attempt to settle by agreement a claim assigned to the officer under regulation 11.
[bookmark: _Toc113168516]15.	Conciliation may be repeated
		If a claim is not settled under regulation 14, the conciliation and review officer may, at any time before the Commissioner has given notice to them under regulation 21, invite and encourage the claimant and the public sector body to attempt to settle the claim by agreement.
[bookmark: _Toc113168517]16.	Settlement of claims by agreement
	(1)	If a claim is settled by agreement under this Division, the conciliation and review officer is to set out the terms of the agreement in writing.
	(2)	The written agreement is to be signed by the conciliation and review officer, the claimant and the nominated officer.
	(3)	The conciliation and review officer is to give a copy of the signed agreement to the claimant, the nominated officer and the Commissioner.
	(4)	If a claim is settled by agreement under this Division, no further action is to be taken under these regulations in relation to the claim.
	(5)	If a claim is not settled by agreement under this Division, the conciliation and review officer is to notify the Commissioner accordingly.
[bookmark: _Toc112815106][bookmark: _Toc112815152][bookmark: _Toc113168518]Division 3 — Review
[bookmark: _Toc113168519]17.	Review to be carried out if claim not settled by agreement
		If a claim is not settled by agreement under Division 2, the conciliation and review officer is to carry out a review of the claim.
[bookmark: _Toc113168520]18.	Review procedures
	(1)	The conciliation and review officer, having regard to the guidelines, is to carry out a review of a claim by — 
	(a)	giving the claimant and the public sector body the opportunity to make any submissions, in writing or otherwise, in support of or in response to the claim;
	(b)	interviewing any person who the officer considers may have information relevant to the claim; and
	(c)	considering the information and documents provided by the claimant or the public sector body under regulation 12 and, subject to subregulation (2), any other information or document obtained by the officer that the officer considers relevant to the claim.
	(2)	In carrying out the review, the conciliation and review officer is not to have regard to anything said by, or any document provided by, the claimant or the public sector body — 
	(a)	that was said or provided for the purposes of attempting to settle the claim by agreement under Division 2; and
	(b)	that the conciliation and review officer considers was said or provided confidentially for those purposes.
[bookmark: _Toc113168521]19.	Conciliation and review officer to report to Commissioner
		As soon as is practicable after completing the review of a claim, the conciliation and review officer is to give to the Commissioner a written report in the form specified in the guidelines that — 
	(a)	sets out the facts and circumstances that gave rise to the claim and explains the relevance of those facts and circumstances to the public sector standard to which the claim relates;
	(b)	describes the relief, if any, proposed by the claimant or the public sector body in relation to the claim; and
	(c)	if the officer considers that the claimant or public sector body may have failed to comply with any of these regulations — sets out the facts and circumstances that gave rise to that opinion.
[bookmark: _Toc112815110][bookmark: _Toc112815156][bookmark: _Toc113168522]Division 4 — Determinations by Commissioner
[bookmark: _Toc113168523]20.	Commissioner to make determination
	(1)	When the Commissioner is given a report under regulation 19 resulting from the review of a claim, the Commissioner is to consider — 
	(a)	the claim, the report and any documents provided under these regulations that relate to the claim, other than a document considered confidential by the conciliation and review officer under regulation 18(2); and
	(b)	any other information or document that the Commissioner obtains and considers relevant to the claim.
	(2)	On the basis of the material considered under subregulation (1) the Commissioner is to determine — 
	(a)	that the public sector body has breached a public sector standard and, if so, whether to recommend that relief or no relief be given by the public sector body to the claimant; or
	(b)	that the public sector body has not breached a public sector standard and the claim is to be dismissed.
[bookmark: _Toc113168524]21.	Commissioner to notify claimant and public sector body of determination
	(1)	The Commissioner is to give written notice to the claimant and the public sector body of — 
	(a)	the Commissioner’s determination under regulation 20(2) including, if applicable, the Commissioner’s recommendation — 
	(i)	that the claimant be given the relief as specified in the notice; or
	(ii)	that no relief be given to the claimant;
		and
	(b)	the reasons for the determination.
	(2)	The Commissioner cannot recommend that the relief to be given by the public sector body is the appointment of the claimant or another person.
[bookmark: _Toc113168525]22.	Public sector body to notify Commissioner and claimant of intended response
	(1)	Within 10 days after a public sector body is given notice under regulation 21 of relief that the Commissioner recommends be given to the claimant, the public sector body is to give written notice to the Commissioner and the claimant of its intention — 
	(a)	to give to the claimant the recommended relief;
	(b)	to give to the claimant any other relief as specified in the notice given by the public sector body; or
	(c)	not to give any relief to the claimant.
	(2)	If subregulation (1)(b) or (c) applies, the public sector body is to include in the notice the reasons for that intention.
	(3)	The public sector body is to give written notice to the Commissioner within 10 days after the claimant is given relief, specifying the relief that was given.
[bookmark: _Toc112815114][bookmark: _Toc112815160][bookmark: _Toc113168526]Division 5 — Withdrawn and lapsed claims
[bookmark: _Toc113168527]23.	Withdrawn claims
	(1)	A claimant may at any time withdraw the claim by giving written notice of the withdrawal to the Commissioner or the public sector body with which the claim was lodged.
	(2)	If a public sector body is given notice under subregulation (1), the public sector body is to give written notice to the Commissioner of the withdrawal of the claim.
	(3)	If the Commissioner is given notice under subregulation (1), the Commissioner is to give written notice to the public sector body of the withdrawal of the claim.
[bookmark: _Toc113168528]24.	Lapsed claims
	(1)	If the Commissioner considers that a claimant, having been requested to do so by a conciliation and review officer, has failed to participate appropriately in the conciliation process or review process, the Commissioner may give the claimant a written notice under subregulation (2).
	(2)	A notice under this subregulation is to inform the claimant that, unless within 5 days after the notice is given the claimant gives the Commissioner a written undertaking to participate appropriately in the conciliation process or review process (as the case requires), the claim will lapse at the end of that period.
	(3)	If the claimant does not give the Commissioner the undertaking within the period referred to in subregulation (2), the claim lapses at the end of that period.
	(4)	The Commissioner is to give written notice that a claim has lapsed to the claimant and the public sector body.
[bookmark: _Toc113168529]25.	No further action to be taken for withdrawn or lapsed claims
	(1)	If a claim — 
	(a)	is withdrawn under regulation 23(1); or
	(b)	lapses under regulation 24(3),
		no further action is to be taken under these regulations in relation to the claim.
[bookmark: _Toc112815118][bookmark: _Toc112815164][bookmark: _Toc113168530]Division 6 — Miscellaneous
[bookmark: _Toc113168531]26.	Suspension of conciliation process or review process
		If — 
	(a)	the Commissioner considers that matters that are the subject of the performance of any of the Commissioner’s monitoring compliance functions under section 21 of the Act consist of or include matters in relation to which a claim has been made; and
	(b)	the conciliation process or review process is taking place in relation to the claim,
		the Commissioner may suspend the conciliation process or review process for any period the Commissioner thinks fit.
[bookmark: _Toc113168532]27.	Representation during conciliation process or review process
	(1)	A claimant is not entitled to be represented by another person during the conciliation process or review process unless the conciliation and review officer otherwise decides on the ground that the process cannot proceed effectively without the claimant being represented.
	(2)	A public sector body is not entitled to be represented by a person other than a nominated officer during the conciliation process or review process unless the conciliation and review officer otherwise decides on the ground that the process cannot proceed effectively without the public sector body being represented by a person other than a nominated officer.
	(3)	A claimant is entitled to be accompanied by a support person of his or her own choosing during the conciliation process or review process unless the conciliation and review officer otherwise decides on the ground that the process cannot proceed effectively with the claimant being accompanied by the support person.
	(4)	A nominated officer is entitled to be accompanied by another person, who may be able to assist the conciliation process or review process, during that process unless the conciliation and review officer otherwise decides on the ground that the process cannot proceed effectively with the nominated officer being accompanied by the other person.
[bookmark: _Toc112815121][bookmark: _Toc112815167][bookmark: _Toc113168533]Part 4 — General
[bookmark: _Toc113168534]28.	Information about public sector standards and regulations to be made available to employees
		The employing authority of a public sector body is to take reasonable steps to ensure that information regarding the operation and effect of — 
	(a)	the public sector standards; and
	(b)	these regulations,
		is made available to the employees of the public sector body.
[bookmark: _Toc113168535]29.	Terms and conditions of appointment of conciliation and review officers
		The remuneration and the terms and conditions of appointment of a conciliation and review officer who is not an employee are as determined from time to time by the Commissioner.
[bookmark: _Toc113168536]30.	Commissioner may report to Minister and Parliament
		If the Commissioner determines that a public sector body — 
	(a)	has not given a claimant the relief recommended by the Commissioner under regulation 21 or any other relief the Commissioner considers appropriate; or
	(b)	has not complied with any of these regulations,
		the Commissioner — 
	(c)	may give a written report setting out the facts and circumstances that gave rise to that determination to — 
	(i)	the employing authority of the public sector body; and
	(ii)	the Minister responsible for the public sector body;
		and
	(d)	may cause a copy of the report to be laid before each House of Parliament.
[bookmark: _Toc112815125][bookmark: _Toc112815171][bookmark: _Toc113168537]Part 5 — Repeal and transitional
[bookmark: _Toc113168538]31.	Repeal
		The Public Sector Management (Examination and Review Procedures) Regulations 2001 are repealed.
[bookmark: _Toc113168539]32.	Transitional
	(1)	If — 
	(a)	a claim has been lodged under Part 2 of the former regulations; and
	(b)	immediately before the commencement of these regulations, the claim has not been completely dealt with under those regulations or withdrawn by the claimant,
		then, despite regulation 31, the former regulations continue to have effect for the purposes of dealing with the claim.
	(2)	In subregulation (1) — 
	former regulations means the regulations repealed by regulation 31.
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[bookmark: _Toc109450475][bookmark: _Toc109450632][bookmark: _Toc109468326][bookmark: _Toc112814557][bookmark: _Toc112815128][bookmark: _Toc112815174][bookmark: _Toc113168540]Notes
1	This is a compilation of the Public Sector Management (Breaches of Public Sector Standards) Regulations 2005.  The following table contains information about those regulations. 
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