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Criminal Investigation (I dentifying People)
Act 2002
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An Act to enable personal details and identifying particulars of
peopleto be obtained by police and other officersfor forensic
purposes, and for related purposes.

[Assented to 4 June 2002]

The Parliament of Western Australia enacts as follows:
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Criminal Investigation (Identifying People) Act 2002
Part 1 Preliminary

s. 1

Part 1 — Preliminary

1. Short title
This Act may be cited as the Criminal Investigation (Identifying
People) Act 2002.

2. Commencement

(1) ThisAct comesinto operation on aday fixed by proclamation.

(2) Different days may be fixed under subsection (1) for different
provisions.

3. Interpretation

(1) InthisAct, unlessthe contrary intention appears —

“adult” means a person who has reached 18 years of ageand in
respect of whom there are no reasonable grounds to suspect
that he or sheis an incapable person;

“child” means a person who is under 18 years of age and in
respect of whom there are no reasonable grounds to suspect
that he or sheis an incapable person;

“corresponding law” has the meaning given by section 87,
“DNA database’ has the meaning given by section 76;
“forensic database’ has the meaning given by section 61;
“forensic purpose” means —
(@ investigating an offence or a suspected offence or
offences generally;
(b) investigating the death of a person or identifying a
deceased person; or

(c) investigating the whereabouts of or identifying a
missing person;
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“identifying feature”, in relation to a person, means a
permanent or semi-permanent physical feature of the
person that helps to identify the person;

For example: the face of a person or a birthmark, scar or tattoo on a
person.

“identifying information” has, except in Schedule 1, the
meaning given by section 61;

“identifying particular” has the meaning given by
section 11(1), 17, 23, 34, 47, 61 or Schedule 1 clause 1, as
the case requires,

“identifying procedure’ means a procedure in the course of
which —

(@ oneor moreidentifying particulars of a person are
obtained from the person; and

(b) if practicable, the person’s personal details are
obtained;

“impression” includes a cast;
“incapable person” means a person of any age —

(& who isunable by reason of amental disability (which
term includes intellectual disability, a psychiatric
condition, an acquired brain injury and dementia) to
understand the general nature and effect of, and the
reason for and the consequences of undergoing, an
identifying procedure; or

(b) who isunconscious or otherwise unable to
understand a request made or information given
under this Act or to communicate whether or not he
or she consents to an identifying procedure being
done on him or her;

As at 04 Jun 2002 No. 6 of 2002 page 3
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s. 3

“intimate identifying procedure”, in relation to a person,

means —
(@ anidentifying procedure that is done on the person’s
private parts;

(b) thetaking of adental impression of the person; or
(c) thetaking of asample of the person’s blood,;

“IP warrant (involved protected person)” means awarrant
issued under section 33;

“IP warrant (suspect)” means awarrant issued under
section 46;

“JP” means Justice of the Peace;

“non-intimate identifying procedure”, in relation to a person,
means an identifying procedure that is done on the person
that is not an intimate identifying procedure, and includes
the taking of a buccal swab from the person;

“offence’” means an offence under awritten law but does not
include a contempt of court;

“officer” means apolice officer or a public officer or both, as
the case requires,

“official details” means—

(@ inrespect of apolice officer — the officer’s surname
and rank and includes, in relation to an application by
the officer under this Act for awarrant, the officer’s
registered number;

(b) inrespect of apublic officer — the officer’ sfull
name and official title;

“participating jurisdiction” has the meaning given by
section 87;

“personal details’, in relation to a person, has the meaning
given by section 16(1);

“photograph” includes avideo recording and a digital image;
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“police officer” means a person appointed under Part | of the
Police Act 1892 to be a member of the Police Force of
Western Australia;

“private parts’, in relation to a person, means the person’s
genital area, anal area and buttocks and, in the case of —

(@ afemae; or

(b) amale undergoing areassignment procedure within
the meaning of the Gender Reassignment Act 2000,

includes the person’s breasts;

“protected person” means a person who isachild or an
incapable person;

“Public Advocate’ has the meaning given by the Guardianship
and Administration Act 1990;

“public officer” means a person, other than a police officer,
appointed under awritten law to an office that is prescribed
under section 5(1);

“reasonably suspects’ has the meaning given by section 4;

“remote communication” means any way of communicating at
adistance including by telephone, fax, email and radio;

“responsible person”, in relation to a child, means —
(@) aparent of the child;
(b) aguardian of the child;

(c) another person who has responsibility for the
day-to-day care of the child; or

(d) if no person mentioned in another paragraph of this
definition is available — a person, or apersonin a
class of persons, prescribed by the regulations;

“responsible person”, in relation to an incapable person,
means —

(@) the spouse of the incapable person;
(b) aparent of the incapable person;

As at 04 Jun 2002 No. 6 of 2002 page 5

Extract from www.slp.wa.gov.au, see that website for further information



Criminal Investigation (Identifying People) Act 2002
Part 1 Preliminary

s. 3

(c) if theincapable person is under 18 years of age— a
guardian of the incapable person;

(d) if theincapable person has reached 18 years of age —
the Public Advocate or a guardian of the incapable
person appointed under the Guardianship and
Administration Act 1990;

(e) another person who has responsibility for the
day-to-day care of the incapable person; or

(f) if no person mentioned in another paragraph of this
definition is available — a person, or apersonin a
class of persons, prescribed by the regulations;

“senior officer” means —

(@) apoliceofficer whois, or is acting as, a sergeant or
an officer of arank more senior than a sergeant;

(b) apublic officer who is prescribed by the regulations
to be asenior officer for the purpose of this Act;

“serious offence” means an offence the statutory penalty for
which is strict security life imprisonment, life
imprisonment or imprisonment for 12 months or more;

“statutory penalty”, in relation to an offence, means the
penalty specified by awritten law for the offence;

“volunteer” hasthe meaning given by section 17;

“WA Police’” means the Police Force of Western Australia
provided for by the Police Act 1892.

(2) For the purposes of this Act aperson is charged with an offence
when the officer investigating the offence —

(@ informsthe person that he or she will be charged with
the offence, whether or not at that time the officer has
made or sworn a complaint in respect of the offence; or

(b) makesor swears acomplaint in respect of the offence,

whichever happensfirst.
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3)

@)

2

Examples prefaced by “For example:” in this Act do not form
part of it and are provided to assist understanding.

Meaning of “reasonably suspects’

For the purposes of this Act, a person reasonably suspects
something at arelevant time if he or she, acting in good faith,
personally has grounds at the time for suspecting the thing and
those grounds (even if they are subsequently found to be false or
non-existent), when judged objectively, are reasonable.

Public officers may be authorised to exer cise powers

For the purposes of this Act and in particular the definition of
“public officer” in section 3, another Act or the regulations
made under this Act may —

(@) prescribe an office to which people are appointed under
awritten law for a public purpose and a function of
which is the investigation of offences; and

(b) inrespect of that office, specify those of the powersin
this Act that a holder of that office may exercise, being
powers that this Act provides may be exercised by a
public officer.

A public officer may only exercise a power under this Actin
relation to an offence if —

(@ theoffice held by the public officer has been prescribed
under subsection (1)(a);

(b) the power is one that has been specified under
subsection (1)(b) as one that the officer may exercise;
and

(c) theoffenceis onethat the officer, by virtue of being
such an officer, is authorised to investigate or prosecute.

As at 04 Jun 2002 No. 6 of 2002 page 7
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6. Officer’sduty to identify himself or herself

(1) If under this Act an officer isrequired to identify himself or
herself to a person the officer must —

(@ if the officer isapolice officer —
(i) givethe person the officer’ s officia details; and

(i) if the officer is not in uniform, show the person
evidence that the officer is a police officer;

(b) if the officer isapublic officer —
(i) givethe person the officer’ s officia details; and
(i)  show the person evidence that the officer isa
public officer.

(2) If anofficer cannot comply with subsection (1)(a)(ii) or
(D)(b)(ii) immediately, the officer must comply with it as soon
as practicable.

7. Non-consent to be assumed in some cases
A person who, having been requested under this Act to undergo
an identifying procedure —
(@) doesnot reply; or
(b) having consented to it resists the carrying out of it,

istaken not to have consented to undergoing it.

8. Proceduresfor obtaining material from which to obtain
DNA profile

(1) Material from which to obtain the DNA profile of a person may
be obtained by doing one or, subject to section 59, more than
one of the following procedures in the following order —

(@ by doing one or both of these non-intimate identifying
procedures —

(i) taking abuccal swab from the person;

page 8 No. 6 of 2002 As at 04 Jun 2002
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(i) taking asample of the person’s hair (including
the roots), other than pubic hair;

(b) by doing one or both of these intimate identifying
procedures —

(i) taking asample of the person’s blood;
(i) taking asample of the person’s pubic hair
(including the roots).

(2) Without limiting subsection (1) material from which to obtain
the DNA profile of a deceased person may be obtained by
taking any body tissue from the person.

(3) A person must not use a procedure in subsection (1) to obtain
material from a person unlessit isimpracticable to use a
procedure listed before that procedure.

0. Samples of material to be provided on request

(1) Inthissection —

“sample” means a sample of material from which to obtain the
DNA profile of aperson that is taken from the person under
thisAct.

(2) Thissection appliesto asampleif —

(@ thereisenough of the sample to be analysed for the
purposes of this Act and aso by or on behalf of the
person from whom the sample was taken; and

(b) the person requests a part of the sample.
(3) The officer responsible for a sample being taken must ensure
that —

(@ apart of the samplethat is enough for analysisis made
available, without charge, to the person from whom it
was taken;

As at 04 Jun 2002 No. 6 of 2002 page 9
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(b) reasonable careistaken to ensure that the person’s part
of the sampleis protected and preserved until the person
isgivenit; and

(c) reasonable assistanceis given to the person to ensure

that the sample is protected and preserved until itis
analysed.

(4) A person from whom a sample istaken must be informed that,
subject to the matter referred to in subsection (2)(a), a part of
the sample will be made available to him or her if requested.

10. When a chargeisfinalised without a finding of guilt

For the purposes of this Act, achargeisfinalised without a
finding of guilt if —
(@ thechargeiswithdrawn;
(b) the chargeisdismissed without a finding as to whether
the person charged is guilty or not guilty; or

(c) theperson charged isfound not guilty of the charge and
is not found guilty of any other offence of which the
person could have been found guilty as aresult of the
charge and —

(i) no appeal is commenced against the finding; or

(i) an appea is commenced against the finding and
the appeal iswithdrawn or the finding is
confirmed.
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Part 2 — General

11. Application of thisAct

(1) Inthissection—
“identifying particular”, in relation to a person, means —

(@ aprint of the person’s hands (including fingers), feet
(including toes) or ears;

(b) aphotograph of the person (including of an
identifying feature of the person);

(c) animpression of an identifying feature of the person
(including a dental impression);

(d) asample of the person’s hair taken for purposes other
than obtaining the person’s DNA profile;

(e) theperson’s DNA profile;

“law enfor cement officer” means a police officer or a person
appointed under a written law for a public purpose.

(2) ThisAct does not apply —

(@) toapersonwho, not being alaw enforcement officer
acting in the course of duty, obtains an identifying
particular from, or a personal detail of, another person;
or

(b) toanidentifying particular, or apersonal detail, obtained
by such a person.

(3) ThisAct does not apply to or in respect of an identifying
particular, or a personal detail, obtained in accordance with
another written law.

12. Information and forensic material from another State,
aTerritory or the Commonwealth

Subject to section 91(2), forensic material, or information
obtained from it, that is taken in accordance with the law of
another State, a Territory or the Commonwealth may be

As at 04 Jun 2002 No. 6 of 2002 page 11
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General

13.
@)

2

3)

(4)

14.

15.
D)

retained or used in this State for investigative, statistical or
evidentiary purposes even if its retention or use would, but for
this section, constitute a breach of, or failure to comply with,
any provision of this Act relating to the carrying out of
identifying procedures.

Assistance when exercising powers

A person who may exercise a power in this Act may authorise
as many other personsto assist in exercising the power as are
reasonably necessary in the circumstances.

A person so authorised may exercise the power or assist the
other person in exercising the power, as the case requires.

Whether authorised to do so or not, a person may assist another
person in exercising apower in this Act if the person believes,
on reasonabl e grounds, that the other person —

(@ islawfully entitled to exercise the power; and

(b) needsassistance for the purpose of doing so.
A person who under subsection (2) or (3) may exercise a power,
or assist in exercising a power, must obey any lawful and

reasonabl e directions of the person who gave the authorisation
or who is being assisted.

Use of force when exercising powers

When exercising a power in this Act, a person may use any

force that is reasonably necessary in the circumstances —
(@ to exercisethe power; and

(b) to overcome any resistance to exercising the power that
is offered, or that the person exercising the power
reasonably suspects will be offered, by any person.

Applying for warrants

In this section —

page 12
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(2)

3)
(4)

(5)

(6)

“judicial officer” means a JP or amagistrate, asthe case
requires.

This section applies to and in respect of an application to a
judicial officer for awarrant if another section of this Act
requires the application to be made under this section.

The application must be made in writing in the prescribed form.

Subject to subsection (6)(c), the application must be made, and
any information in support of it must be given, on oath.

The application must be made in person before ajudicia officer
unless—

(@ thewarrant is needed urgently; and

(b) the applicant reasonably suspects that ajudicial officer
is not known to be available within a reasonable
distance of the applicant,

in which case it may be made to ajudicial officer by remote
communication.

If an application for awarrant is madeto ajudicial officer by
remote communication —

(8 theapplicant must prepare awritten application and if
practicable send it to the judicial officer;

(b) if itisnot practicable to send the written application to
thejudicia officer, the applicant may make the
application orally;

(c) if itisnot practicable to comply with subsection (4), the
applicant may make the application, and give
information in support of the application to the judicial
officer, in an unsworn form; and

(d) thejudicial officer must not grant the application unless
satisfied there are grounds under subsection (5) for the
application not to be made in person.

As at 04 Jun 2002 No. 6 of 2002 page 13

Extract from www.slp.wa.gov.au, see that website for further information



Criminal Investigation (Identifying People) Act 2002
Part 2 General

s. 15

(7) If the application is made orally under subsection (6)(6)(b), the
judicial officer must complete the prescribed form of
application.

(8) If information in support of the application is given orally, the
judicial officer must make arecord of it.

9 If—

(@ an applicant makes an unsworn application or gives a
judicia officer unsworn information; and

(b) thejudicia officer issues awarrant,

the applicant must send the judicial officer an affidavit verifying
the application or containing the information as soon as
practicable after the warrant is issued.

(10) If the application is made by remote communication and the
judicial officer issues the warrant, then —

(&) if itisreasonably practicable to send a copy of the
warrant to the applicant by remote communication, the
judicia officer must immediately do so;

(b) if itisnot reasonably practicable to so send a copy of the
warrant —

(i) thejudicial officer must immediately give the
applicant by remote communication any
information that is required to be set out in the
warrant;

(ii)  the applicant must complete aform of the
warrant with the information given by the
judicia officer;

(iii)  the applicant must give the judicial officer a copy
of the completed form as soon as practicable
after the warrant is issued; and

(iv) thejudicial officer must attach the copy of the
completed form to the original warrant issued by
thejudicia officer and any affidavit received

page 14 No. 6 of 2002 As at 04 Jun 2002
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from the applicant in support of the application
and make them available for collection by the
applicant.

(11) If acopy of awarrant isreceived by remote communication
under subsection (10)(10)(a) or aform of warrant is completed
in accordance with subsection (10)(10)(b)(10)(b)(ii), it hasthe
same effect as the original warrant issued by the judicial officer.

(12) If an applicant contravenes subsection (9) or (10), any evidence
obtained under the warrant is not admissible in proceedingsin a
court unless the court decides otherwise under section 86.
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Personal details of people

16.
@)

2

3)

(4)

()
(6)

(7)

Part 3 — Personal details of people

Officer may ask for name, address, etc.

In this section —
“personal details’, in relation to a person, means —
(@ theperson’sfull name;
(b) the person’sdate of birth;
(c) theaddress of where the personisliving;
(d) theaddress of where the person usually lives.

If an officer reasonably suspects that a person whose personal
details are unknown to the officer —

(@ hascommitted or is committing or is about to commit an
offence; or

(b) may be ableto assist in the investigation of an offence
or a suspected offence,

the officer may request the person to give the officer any or all
of the person’s personal details.

If an officer reasonably suspects that a personal detail given by
aperson in response to arequest is false, the officer may request
the person to produce evidence of the correctness of the detail.

A person to whom arequest is made under subsection (2) or (3)
may request the officer making the request to identify himself or
herself.

An officer who is requested by a person to identify himself or
herself must do so.

A person who, without reasonable excuse, does not comply with
arequest made under subsection (2) or (3) commits an offence.

Penalty: Imprisonment for 12 months.
For the purposes of subsection (6), the fact that an officer did

not comply with subsection (5) as soon as practicableisa
reasonable excuse.
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(8) A person who, in response to a request made under
subsection (2), gives any false personal details commits an
offence.

Penalty: Imprisonment for 12 months.

(9) A person who, in response to a request made under
subsection (3), produces any false evidence commits an offence.
Penalty: Imprisonment for 12 months.
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s. 17

Part 4 — I dentifying particularsof volunteersand
others

Divison 1 — Preliminary
17. Definitions

In this Part —

“identifying particular”, in relation to a person, means —

(@ aprint of the person’s hands (including fingers), feet
(including toes) or ears;

(b) aphotograph of the person (including of an
identifying feature of the person);

(c) animpression of an identifying feature of the person
(including a dental impression);

(d) asample of the person’s hair taken for purposes other
than obtaining the person’s DNA profile;

(e) theperson’s DNA profile;
“volunteer” means a person whois—
(@ anadult to whom section 19(1)(a) applies;

(b) anincapable person to whom section 19(1)(b)
applies; or
(c) achildtowhom section 19(1)(c) applies.

18. How identifying proceduresareto be done

An identifying procedure that under Division 2 or 4 may be
done on a person must be done in accordance with Part 8.
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Division 2 — Volunteers

19. Volunteer for an identifying procedureto beinfor med

@D If—
@

(b)

(©)

in the case of a person who is an adult, the person
volunteers to a police officer to undergo an identifying
procedure for or in connection with a forensic purpose;

in the case of a protected person who is an incapable

person, a responsible person wants the incapabl e person

to undergo an identifying procedure for or in connection

with aforensic purpose and informs a police officer

accordingly; or

in the case of a protected person who is achild —

(i) thechildiswilling to undergo an identifying

procedure for or in connection with aforensic
purpose; and

(i) aresponsible person wants the child to undergo
the procedure and informs a police officer
accordingly,

the officer must inform the volunteer and, if the case requires,
the responsible person, in accordance with subsection (2).

(2) Thevolunteer and, if the case requires, the responsible person,
must be informed of these matters —

(@ which identifying particulars of the volunteer are sought
to be obtained by means of the identifying procedure;

(b)  how the procedure will be carried out;

(c) that subject to hisor her decision, the volunteer’s
identifying information may be compared with or put in
aforensic database;

(d) that the procedure may provide evidence that could be
used in court against the volunteer;

(e) that he or she may decide whether —
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(i) tolimit the forensic purposes for which the
volunteer’s identifying information may be used;
or

(i) toalow theidentifying information to be used
for unlimited forensic purposes;

(f) that he or she may decide whether the identifying
information can be kept by the WA Police —

(i) for alimited period; or
(i) indefinitely;

(g) that, if the procedure is done, he or she may
subsequently change the decision on the mattersin
paragraphs (e) and (f) by notifying the Commissioner of
Police;

(h) that the volunteer is not obliged to undergo the
procedure;

(i) that he or she may get legal advice before deciding
whether or not to consent to the procedure;

() that, if deciding to consent to the procedure, he or she
may withdraw consent at any time before the procedure
has been completed; and

(k) any matter prescribed by the regulations.
(3) Theinformation in subsection (2) may be provided in writing.

20. Volunteer may consent

(1) If section 19(2) has been complied with —
(@ avolunteer whoisan adult —

(i) may consent to the identifying procedure that he
or she was informed about; and

(it) if he or she consents, must decide the mattersin
section 19(2)(e) and (f);
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(b) aresponsible person —
(i) may consent to a protected person undergoing

the identifying procedure that the responsible
person was informed about; and

(it)  if he or she consents, must decide the mattersin
section 19(2)(e) and (f).

(2) The consent and decisions of a person must be recorded in
writing on aform approved by the Commissioner of Police and
signed by the person in the presence of a police officer.

(3 A copy of the person’s signed form must be given to the person.

(4) When the consent of a person has been given and recorded in
accordance with this section, the identifying procedure may be
done on the volunteer unless, before it has been completed —

(@ if thevolunteer isan adult, the volunteer withdraws his
or her consent; or

(b) if the volunteer is a protected person —

(i) thevolunteer objectsto or resists the carrying out
of the procedure; or

(i)  theresponsible person withdraws his or her
consent to the volunteer undergoing the
procedure.

(5) If anidentifying procedure has been done under this Division on
an adult, the adult may subsequently change his or her decision
on the mattersin section 19(2)(e) and (f) by notifying the
Commissioner of Police.

(6) If anidentifying procedure has been done under this Division on
a protected person —
(@ aresponsible person; or

(b) if the protected person was a child at the time the
identifying procedure was done who has since then
reached 18 years of age, that person,
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21.
@

2

3)

(4)
(5)

may subsequently change the decision on the mattersin
section 19(2)(e) and (f) by notifying the Commissioner of
Police.

Division 3— Deceased people

I dentifying particulars of deceased people

The State Coroner may authorise the taking of identifying
particulars from deceased people, whether or not their deaths
are reportabl e deaths within the meaning of the Coroners
Act 1996, for or in connection with forensic purposes.

An authorisation given under subsection (1) may apply —
(@) generally to all deceased people or identifying
particulars;
(b) toaspecific class of deceased people or identifying
particulars; or

(c) conditionally or unconditionally.
A coroner, on his or her own initiative or on the application of a
person with a proper interest, may —

(@ authorise aperson to obtain an identifying particul ar
from a deceased person for or in connection with a
forensic purpose; and

(b) make any orders necessary to enable the identifying
particular to be obtained, including orders relating to the
temporary custody of the body of the deceased person.

An authorisation given under this section must be in writing.

If an authorisation is given under this section the person giving
it must give directions for the purpose of section 63.
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Division 4 — Police officers
22. I dentifying particulars of police officers

(1) The Commissioner of Police may require a person who at the
time is appointed under Part I, 111 or I11A of the Police Act 1892
to undergo an identifying procedure for or in connection with
the forensic purposes prescribed by the regulations for the
purposes of this subsection.

(2) The powersin this section may be exercised as often as the
Commissioner of Police thinks is necessary.
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Part 5 — I dentifying particulars of victims and
witnesses

23. Definitions

In this Part —
“identifying particular”, in relation to a person, means —

(@ aprint of the person’s hands (including fingers), feet
(including toes) or ears;

(b) aphotograph of the person (including of an
identifying feature of the person);

(c) animpression of an identifying feature of the person
(but not including a dental impression);

(d) asample of the person’s hair taken for purposes other
than obtaining the person’s DNA profile;

(e) theperson’s DNA profile;

“involved person” means a person who is not a suspect for an
offence but who is reasonably suspected to have been the
victim of or to have witnessed the commission of the
offence.

24, How identifying proceduresareto be done

An identifying procedure that under this Part may be done on an
involved person must be done in accordance with Part 8.

25. Request to adult to undergo identifying procedure

(1) Inthissection —
“involved person” means an involved person who is an adult.

(2) If an officer reasonably suspects —
(8 that an offence has been committed; and

(b) that anidentifying particular of an involved person,
obtainable by means of a non-intimate identifying
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procedure, will afford evidence of the commission of the
offence or of who committed the offence,

the officer may request the person to consent to undergoing the

non-inti
particul

mate identifying procedure to obtain the identifying
ar.

(3 An officer who requests an involved person to consent to an
identifying procedure must at the time inform the person of
these matters —

(@

(b)
(©)
(d)

(€)
(f)

(9)

(h)

(i)

the offence that is suspected of having been committed
and to which the procedure rel ates;

the purpose of the procedure;
how the procedure will be done;

that, subject to the person’s decision, information
derived from the procedure may be compared with or
put in aforensic database;

the circumstances in which destruction may be
requested under section 69;

that if the person should become a suspect for the
offence, evidence provided by the procedure could be
used in acourt against the person;

that the person may decide whether —

(i) tolimit the forensic purposes for which
information derived from the procedure may be
used; or

(ii)  toalow the information to be used for unlimited
forensic purposes,
that, if the procedure is done, the person may
subsequently change the decision on the mattersin
paragraph (g) by notifying the Commissioner of Police;
that the person may consent or refuse to consent to the
procedure; and
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() that, if the person consents to the procedure, he or she
may withdraw consent at any time before the procedure
has been compl eted.

26. Request for protected person to undergo identifying
procedure

(1) Inthissection —

“involved person” means an involved person who isa
protected person.

(2) If an officer reasonably suspects —

(@ that an offence has been committed; and

(b) that anidentifying particular of an involved person,
obtainable by means of a non-intimate identifying
procedure, will afford evidence of the commission of the
offence or of who committed the offence,

the officer may reguest a responsible person to consent to the
non-intimate identifying procedure being done on the involved
person to obtain the identifying particular.

(3) An officer who requests a responsible person to consent to a
procedure being done on an involved person must at the time
inform the responsible person of these matters —

(&) theoffence that is suspected of having been committed
and to which the procedure rel ates;

(b) the purpose of the procedure;

(c) how the procedure will be done;

(d) that, subject to the responsible person’s decision,
information derived from the procedure may be
compared with or put in aforensic database;

(e) thecircumstances in which destruction may be
requested under section 69;
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(f)

(9)

(h)

(i)

()

(k)

that if the involved person should become a suspect for
the offence, evidence provided by the procedure could
be used in a court against the involved person;

that the responsible person may decide whether —

(i) tolimit the forensic purposes for which
information derived from the procedure may be
used; or

(ii)  to alow the information to be used for unlimited
forensic purposes,

that, if the procedure is done, the responsible person
may subsequently change the decision on the mattersin
paragraph (g) by notifying the Commissioner of Police;
that the responsible person may consent or refuse to
consent to the procedure being done on the involved
person;

that, if the responsible person consents to the procedure,
he or she may withdraw consent at any time before the
procedure has been completed; and

that if the responsible person does not consent or
withdraws consent —

(i) an application may be made for authority to do
the procedure against the responsible person’s
will; and

(i) if authority is given the procedure may be done
against the responsible person’ s will.

27. Request and giving of information to be recor ded

(1) An officer who makes arequest under section 25 or 26 must
ensure that arecord is made of the request, of the information
given under the section and of the involved person’s or
responsible person’ s responses (if any).

(2) Therecord must be an audiovisual record or in writing.
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28. When identifying procedure may be done

1 If—

(@ under section 25 arequest is made to an involved person
or under section 26 to aresponsible person;

(b) the personisinformed in accordance with section 25 or
26, as the case requires; and

(c) asthecaserequires, either —

(i) theinvolved person who is an adult consents to
the procedure and decides the mattersin
section 25(3)(g); or
(if)  the responsible person consents to the procedure
being done on the involved person who isa
protected person and decides the mattersin
section 26(3)(g),
then the non-intimate identifying procedure may be done on the
involved person.
(2) If aninvolved person who is an adult, having been —

(& requested under section 25 to consent to an identifying
procedure; and

(b) informed under that section,

does not consent or withdraws consent to the procedure being
done, the procedure cannot be done or continue to be done on
the involved person.

(3) If aresponsible person, having been —

(& requested under section 26 to consent to an identifying
procedure being done on an involved person who isa
protected person; and

(b) informed under that section,

does not consent or withdraws consent to the procedure being
done, the procedure may only be done on the involved person if
page 28 No. 6 of 2002 As at 04 Jun 2002
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29.
D)

(2)

3

(4)

30.
)

2

amagistrate issues an IP warrant (involved protected person)
that authorises it.

Consent may be withdrawn

This section applies to and in respect of an involved person if an
identifying procedure may be done on the involved person
under section 28(1).

An adult involved person who has consented to undergoing the
identifying procedure may withdraw his or her consent at any
time before the procedure has been compl eted.

A responsible person who has consented to an identifying
procedure being done on an involved person who is a protected
person may withdraw his or her consent at any time before the
procedure on the involved person has been compl eted.

If consent iswithdrawn under this section, section 28(2) or (3)
applies, as the case requires.

Decision may be changed

If an identifying procedure has been done under section 28(1)
on an involved person who is an adult, the involved person may
subsequently change his or her decision on the mattersin
section 25(3)(g) by notifying the Commissioner of Police.

If an identifying procedure has been done under section 28(1)
on an involved person who is a protected person —
(@ aresponsible person; or

(b) if the protected person was a child at the time the
identifying procedure was done who has since then
reached 18 years of age, that person,

may subsequently change the decision on the mattersin
section 26(3)(g) by notifying the Commissioner of Police.
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31 Officer may apply for IP warrant (involved protected
person)
An officer may apply for an IP warrant (involved protected
person) to do an identifying procedure on an involved person
who is a protected person —

(& if the officer reasonably suspects that, if arequest were
made under section 26, the investigation of the offence
concerned would be prejudiced; or

(b) if under section 28 an IP warrant (involved protected
person) is needed in order to do it.

32. Application for | P warrant (involved protected person)
(1) Only an officer may apply for an IP warrant (involved protected
person).
(2) Anapplication for an IP warrant (involved protected person)
must be made to a magistrate in accordance with section 15.
(3) Anapplication for an IP warrant (involved protected person)
must —

(& name the person in respect of whom the warrant is
wanted;

(b) state the offence in respect of which the involved person
is suspected to have been an involved person;

(c) state the grounds on which the applicant suspects that
the person is an involved person in respect of the
offence;

(d) specify the identifying particular that is sought and the
non-intimate identifying procedure by means of which it
is to be obtained;

(e) state the grounds on which the applicant suspects that
the identifying particular will afford evidence of
whether or not another person committed the offence;
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(f) if the application is made under section 31(a) — state
the grounds on which the applicant suspects that the
investigation of the offence concerned would be
prejudiced if arequest were made under section 26; and

(99 comply with the relevant provisions of subsection (4).

(4) Anapplication for an IP warrant (involved protected person)
must also state the applicant’ s grounds for suspecting —

(@ if the application is made under section 31(b) — either
that it is not reasonably practicable to obtain a
responsible person’s consent to the involved person
undergoing the procedure or —

(i) that aresponsible person has refused to or will
not consent, or has withdrawn consent, to the
involved person undergoing the procedure;

(if)  that the responsible person is a suspect in relation
to a serious offence; and
(iii)  that the procedure will afford evidence of

whether or not the responsible person committed
the offence;

and
(b) inthe case of achild, that the child —
(i) iswilling to undergo the non-intimate identifying
procedure; and

(i) issufficiently mature and capable of
understanding the general nature and effect of,
and the reason for and the consequences of,
undergoing the procedure.

33. I ssue and effect of IP warrant (involved protected person)

(1) On an application made under section 32 a magistrate may issue
an IP warrant (involved protected person) if the magistrateis
satisfied —
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(8 that, inrespect of the mattersin section 32(3) and (4) on
which the applicant is required to have a suspicion, there
are reasonable grounds for the applicant to have that
suspicion; and

(b) that theinterests of justice justify obtaining the
identifying particular specified in the application.

(2) Indetermining whether to make and, if so, the terms of an IP
warrant (involved protected person), the magistrate is to take
into account —

(@) the seriousness of the offence in respect of which the
involved person is suspected to have been avictim or
withess;

(b) inthe case of achild — the maturity of the child and his
or her capacity to make decisions and whether he or she
iswilling to undergo the procedure, to the extent that
those matters can be determined by the magistrate; and

(c) the best interests of the protected person.
(3) For the purposes of this section, a magistrate may inform
himself or herself in any way he or she thinksfit.

(4) Inthe case of an application for an IP warrant (involved
protected person) in respect of an incapable person, the
magistrate may, on his or her own initiative —

(@ giveacopy of the application to the Public Advocate;

(b) seek information or submissions from the Public
Advocate; or

(c) if thewarrant isissued, give acopy of it to the Public
Advocate,

and may use remote communication to do so.
(5) AnIPwarrant (involved protected person) must contain this
information —
(@ theofficial details of the applicant;
(b) the name of the involved person to whom it relates;
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(c) theoffencetowhichit relates,

(d) theidentifying particular to be obtained and the
non-intimate identifying procedure by means of which it
isto be obtained;

(6 either —

(i) thelimited forensic purposesfor or in connection
with which the involved person’sidentifying
information may be used; or

(i) astatement that the information may be used for
or in connection with unlimited forensic

puUrposes,
(f) whether that identifying information may be put in a
forensic database;
(g) theperiod, not exceeding 14 days, during which it may
be executed;

(h) the name of the magistrate who issued it; and
(i) thedate and time when it was issued.
(6) AnIPwarrant (involved protected person) must bein the
prescribed form.
(7) AnIPwarrant (involved protected person) authorises —
(@ anofficer authorised by subsection (8) —

(i) toarrest theinvolved person to whom it relates;
and

(i) todetain him or her for areasonable period in
order to do the procedure specified in it;

and
(b) if applicable, the doing of the procedure on the involved
person against the responsible person’ s will.
(8 The powersin subsection (7)(7)(a) may be exercised by —

(@ if apolice officer applied for the warrant, any police
officer; or
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(b) if apublic officer applied for the warrant, any public
officer who has the same functions as the applicant, or
any police officer.
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Part 6 — I dentifying particulars of uncharged suspects

34. Definitions

In this Part —

“identifying particular”, in relation to a person, means —

(@ aprint of the person’s hands (including fingers), feet
(including toes) or ears;

(b) aphotograph of the person (including of an
identifying feature of the person);

(c) animpression of an identifying feature of the person
(including a dental impression);

(d) asample of the person’s hair taken for purposes other
than obtaining the person’s DNA profile;

(e) theperson’s DNA profile;

“suspect” means a person who is reasonably suspected of
having committed a serious offence but who has not been
charged with the offence, and, for the purposes of this
definition, it does not matter whether or not the personisin
lawful custody.

35. Purpose of identifying procedure

This Part does not authorise an identifying procedure to be done
on a suspect except for the purpose of obtaining an identifying
particular of the suspect that is reasonably suspected will afford
evidence of whether or not the suspect committed a serious
offence that he or sheis reasonably suspected of having
committed.

36. How identifying proceduresareto be done

An identifying procedure that under this Part may be done on a
suspect must be done in accordance with Part 8.
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37. Request to adult to undergo identifying procedure

(1) Inthissection —
“suspect” means a suspect who is an adult.

(2) If an officer reasonably suspects —

(@
(b)

that a serious offence has been committed; and

that an identifying particular of a suspect for the offence
will afford evidence of whether or not the suspect
committed the offence,

the officer may reguest the suspect to consent to an identifying
procedure being done on the suspect to obtain the identifying
particular.

(3) An officer who requests a suspect to consent to an identifying
procedure being done on the suspect must at the time inform the
suspect of these matters —

@

(b)
(©)
(d)

(€)
(f)
(9)
(h)

the serious offence that the suspect is suspected of
having committed and to which the procedure relates;

the purpose of the procedure;
how the procedure will be done;

that information derived from the procedure may be
compared with or put in aforensic database;

the circumstances in which destruction may be
requested under section 69;

that the procedure may provide evidence that could be
used in acourt against the suspect;

that the suspect may consent or refuse to consent to the
procedure;

that, if the suspect consents to the procedure, he or she
may withdraw consent at any time before the procedure
has been compl eted; and
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(i) that if the suspect does not consent or withdraws
consent —

(i) an application may be made for authority to do
the procedure against the suspect’ swill; and

(i) if authority is given the procedure may be done
against the suspect’ swill.

38. Request for protected person to undergo identifying
procedure

(1) Inthissection —
“suspect” means a suspect who is a protected person.
(2) If an officer reasonably suspects —
(8 that an offence has been committed; and

(b) that anidentifying particular of a suspect for the offence
will afford evidence of whether or not the suspect
committed the offence,

the officer may request a responsible person to consent to an
identifying procedure being done on the suspect to obtain the
identifying particular.

(3 An officer who requests aresponsible person to consent to an
identifying procedure being done on a suspect must at the time
inform the responsible person of these matters —

(8 the offence that the suspect is suspected of having
committed and to which the procedure rel ates,

(b) the purpose of the procedure;
(c) how the procedure will be done;

(d) that information derived from the procedure may be
compared with or put in aforensic database;

(e) thecircumstancesin which destruction may be
requested under section 69;

(f) that the procedure may provide evidence that could be
used in acourt against the suspect;
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(g) that the responsible person may consent or refuse to
consent to the procedure being done on the suspect;

(h) that, if the responsible person consents to the procedure,
he or she may withdraw consent at any time before the
procedure has been completed; and

(i) that if the responsible person does not consent or
withdraws consent —

(i) an application may be made for authority to do
the procedure against the responsible person’s
will; and

(i) if authority is given the procedure may be done
against the responsible person’ s will.
(4) If the suspect isa child, the making of arequest, and the giving
of information, under this section must be done in the presence
of the suspect.

39. Request and giving of information to be recor ded

(1) An officer who makes arequest under section 37 or 38 must
ensure that arecord is made of the request, of the information
given under the section and of the suspect’s or responsible
person’s responses (if any).

(2) Therecord must be an audiovisual record or in writing.

40. When identifying procedure may be done

1 If—
(& under section 37 arequest is made to a suspect or under
section 38 to aresponsible person;

(b) the suspect or responsible person isinformed in
accordance with section 37 or 38, as the case requires,
and

(c) asthecaserequires, either —

(i) thesuspect, if an adult, consents to the
identifying procedure; or
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2

3)

(i)  theresponsible person consents to the identifying
procedure being done on the suspect who isa
protected person,

then the identifying procedure may be done on the suspect.

If a suspect who is an adult, having been —

(& requested under section 37 to consent to an identifying
procedure; and

(b) informed under that section,
does not consent or withdraws consent to the procedure, the
procedure may only be done on the suspect if —

(c) inthe case of anon-intimate identifying procedure — a
senior officer approves it under section 44; or

(d) inthe case of an intimate identifying procedure — a JP
issues an IP warrant (suspect) that authorisesit.
If aresponsible person, having been —

(@) reguested under section 38 to consent to an identifying
procedure being done on a suspect who is a protected
person; and

(b) informed under that section,
does not consent or withdraws consent to the procedure, the

procedure may only be done on the suspect if a magistrate
issues an IP warrant (suspect) that authorisesit.

41. Consent may be withdrawn

(1) Thissection appliesto and in respect of a suspect if an
identifying procedure may be done on the suspect under
section 40(1).

(2) Anadult suspect who has consented to undergoing the
identifying procedure may withdraw his or her consent at any
time before the procedure has been compl eted.
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3

(4)

42,
D)

(2)

43.

(1)

(2)

3)
(4)

A responsible person who has consented to an identifying
procedure being done on a suspect who is a protected person
may withdraw his or her consent at any time before the
procedure on the suspect has been compl eted.

If consent iswithdrawn under this section, section 40(2) or (3)
applies, as the case requires.

Officer may apply for approval of IP warrant (suspect)

An officer may apply for the approval of a senior officer to do a
non-intimate identifying procedure on a suspect who is an adult
if under section 40(2) the approval of asenior officer is needed
inorder to doit.

An officer may apply for an IP warrant (suspect) to do an
identifying procedure on a suspect —

(@ if the officer reasonably suspects that, if arequest were
made under section 37 or 38, the investigation of the
offence concerned would be prejudiced; or

(b) if under section 40(2) or (3) an IP warrant (suspect) is
needed in order to do it.

Application for approval to do non-intimate identifying
procedure on adult

In this section —

“suspect” means a suspect who is an adult.

An application for an approval under this sectionto do a
non-intimate identifying procedure on a suspect must be made
to another officer who is a senior officer and not involved in the

investigation of the offence to which the proposed non-intimate
identifying procedure rel ates.

The application may be made by remote communication.

The application must —
(8 if practicable bein writing;
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(b) name the suspect to whom it relates;

(c) dtatethe offence that the suspect is suspected of having
committed;

(d) specify theidentifying particular that is sought and the
non-intimate identifying procedure by means of which it
is to be obtained;

(e) state the grounds on which the applicant suspects —
(i) that the suspect has committed the offence; and

(if)  that the identifying particular sought will afford
evidence of whether or not the suspect
committed the offence.

44, Senior officer may approve non-intimate identifying
procedureto be done on adult

(1) On an application made under section 43 a senior officer may
approve a non-intimate identifying procedure being done on a
suspect against the suspect’ swill.

(2) A senior officer must not give approval unless he or sheis
satisfied —
(@) that the suspect is an adult;

(b) that the suspect has been informed in accordance with
section 37;

(c) that, inrespect of the mattersin section 43(4) about
which the applicant is required to have a suspicion, there
are reasonable grounds for the applicant to have that
suspicion; and

(d) that theinterests of justice justify obtaining the
identifying particular specified in the application.

(3) Assoon as practicable after giving approval a senior officer
must make arecord of —

(@) thedate and time when it was given; and

(b) thereasonsfor giving it.
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(4) Anapprova may be given by remote communication.

(5) Anapprova given under this section authorises —
(@ anofficer —
(i) toarrest the suspect to whom it relates; and

(i) todetain him or her for areasonable period in
order to do the non-intimate identifying
procedure approved;

and

(b) thedoing of the non-intimate identifying procedure on
the suspect against his or her will.

45. Application for | P warrant (suspect)
(1) Only an officer may apply for an IP warrant (suspect).
(2) Anapplication for an IP warrant (suspect) must be madein
accordance with section 15 —
(@ toaJdPif theapplication isin respect of an adult; or
(b) toamagistrateif the application isin respect of a
protected person.
(3) Anapplication for an IP warrant (suspect) must —

(& name the suspect in respect of whom the warrant is
wanted;

(b) state the offence that the suspect is suspected of having
committed;

(c) specify the identifying particular that is sought and the
identifying procedure by means of which itisto be
obtained;

(d) state the grounds on which the applicant suspects —
(i) that the suspect has committed the offence; and

(if)  that the identifying particular sought will afford
evidence of whether or not the suspect
committed the offence.
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46. I ssue and effect of I P warrant (suspect)

(1) On an application made under section 45 a JP or magistrate, as
the case requires, may issue an |P warrant (suspect) if he or she
issatisfied —

@

(b)

that, in respect of the mattersin section 45(3) on which
the applicant isrequired to have a suspicion, there are
reasonabl e grounds for the applicant to have that
suspicion; and

that the interests of justice justify obtaining the
identifying particular specified in the application.

(2) Inthe case of an application for an IP warrant (suspect) in
respect of an incapable person, the magistrate may, on hisor her
own initiative —

@
(b)

(©)

give acopy of the application to the Public Advocate;

seek information or submissions from the Public
Advocate; or

if the warrant isissued, give acopy of it to the Public
Advocate,

and may use remote communication to do so.

(3 AnIPwarrant (suspect) must contain this information —

@
(b)
(©)
(d)

(€)

(f)
(9)

the official details of the applicant;
the name of the suspect to whom it relates;
the offence to which it relates;

the identifying particular to be obtained and the
identifying procedure by means of which itisto be
obtained;

the period, not exceeding 14 days, during which it may
be executed;

the name of the JP or magistrate who issued it; and
the date and time when it was issued.
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(4) AnIPwarrant (suspect) must be in the prescribed form.

(5) AnIPwarrant (suspect) authorises —
(@ an officer authorised by subsection (6) —
(i) toarrest the suspect to whom it relates; and

(i) todetain him or her for areasonable period in
order to do the identifying procedure specified in
it;

and
(b) thedoing of the identifying procedure on the suspect

against hisor her will or against the responsible person’s
will, as the case requires.

(6) The powersin subsection (5)(a) may be exercised by —

(@ if apolice officer applied for the warrant, any police
officer; or

(b) if apublic officer applied for the warrant, any public
officer who has the same functions as the applicant, or
any police officer.
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Part 7 — I dentifying particulars of charged suspects

47. Definitions

In this Part —

“charged suspect” means a person who has been charged with,
but not dealt with by a court for, a serious offence and, for
the purposes of this definition, it does not matter whether or
not the person isin lawful custody for the offence;

“identifying particular”, in relation to a person, means —

(@ aprint of the person’s hands (including fingers), feet
(including toes) or ears;

(b) aphotograph of the person (including of an
identifying feature of the person);

(c) theperson’s DNA profile.
48. How identifying proceduresareto be done

An identifying procedure that under this Part may be done on a
suspect must be done in accordance with Part 8.

49, I dentifying particulars may be taken

(1) If an officer reasonably suspects that any or al of acharged
suspect’ sidentifying particulars —

(@) arenot or may not be held by the WA Police; or

(b) areor may be needed to verify the person’s identity with
identification particulars already held by the WA Police,

the officer may reguest the suspect to consent to an identifying
procedure being done on the suspect for the purpose of
obtaining one or more of the suspect’sidentifying particulars.

(2) An officer who requests a charged suspect to consent to an
identifying procedure being done on the suspect must at the
time inform the suspect of these matters —

(@ the purpose of the procedure;
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(b)
(©)

(d)
(€)
(f)

how the procedure will be done;

that information derived from the procedure may be
compared with or put in aforensic database;

the circumstances in which destruction may be
requested under section 69;

that the procedure may provide evidence that could be
used in acourt against the suspect;

that if the suspect does not consent or withdraws consent
to the procedure —

(i) the suspect may be ordered to undergo the
procedure; and

(ii)  the procedure may be done on the suspect against
the suspect’ swill if the suspect does not obey the
order.

50. Request and giving of information to be recor ded

(1) A police officer who makes a request under section 49 must
ensure that arecord is made of the request, of the information
given under the section and the charged suspect’ s responses (if

any).

(2) Therecord must be an audiovisual record or in writing.

51. When identifying procedure may be done

1) If—
@
(b)

(©)

under section 49 arequest is made to a charged suspect;

the suspect isinformed in accordance with that section;
and

the suspect consents to the identifying procedure being
done,

then the identifying procedure may be done on the suspect.

2 If—
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(@) under section 49 arequest is made to a charged suspect;
(b) the suspect isinformed under that section; and
(c) thesuspect does not consent or withdraws consent to the
identifying procedure,
the officer may order the suspect to undergo the procedure.
(3) If acharged suspect does not obey an order made under
subsection (2), an officer may —

(@ if the suspect is not in custody — without a warrant
arrest the suspect and detain him or her for areasonable
timein order to do the identifying procedure; and

(b) do theidentifying procedure on the suspect against the
suspect’ swill.
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Part 8 — How identifying procedures areto be done

52.

53.

(1)

(2)

3)

Definitions
In this Part —

“dentist” means an individual who is registered under the
Dental Act 1939;

“doctor” means an individual who isamedical practitioner
within the meaning of the Medical Act 1894;

“nurse” means an individual who is registered under Part 3 of
the Nurses Act 1992;

“qualified person”, in relation to an identifying procedure,
means a person who is qualified under the regulations to do
the procedure.

Application of thisPart

This Part applies if, under another provision of this Act, an
identifying procedure must be done in accordance with this Part.

General requirements
Before doing an identifying procedure on a person the officer
who isresponsible for doing it must —
(@ identify himself or herself to the person; and
(b) if itisbeing done against the person’swill, tell the
person that it is an offence to obstruct the carrying out of
it.
An intimate identifying procedure on a person —
(8 must be donein circumstances giving reasonable
privacy to the person; and

(b) must not involve the removal of more clothing thanis
necessary for doing the procedure.

A suspect must not be questioned in relation to an offence while
he or she is undergoing an identifying procedure.
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(4)

()

(6)

(")
55.
D)

(2)

3)

If an identifying procedure is to be done on an incapable person
the officer who isresponsible for doing it must arrange for the
incapable person to have near him or her while the procedureis
done aresponsible person or another person who can provide
him or her with support.

The number of people who are present while an identifying
procedure is being done (excluding a person who is present
under subsection (4)) must not exceed the number reasonably
necessary to ensure the procedure is done effectively and to
ensure the safety of all present.

If this Part requires a power to be exercised in relation to a
person by a person with specific qualifications, the officer
authorised to exercise the power may authorise a person with
those qualifications to exercise the power.

A person so authorised may exercise the power.

Sex of people doing procedures

A person who does a non-intimate identifying procedure on a
person may be of either sex.

A person who does an intimate identifying procedure on a
person must be of the same sex as that person unless the person
who doesitis—

(@) adoctor;
(b) adentist;
(c) anurseg or

(d) if theintimate identifying procedure being done on that
person is the taking of a sample of that person’s
blood — a qualified person.

A person who is present while an intimate identifying procedure
is done by a person on another person (excluding a person who
is present under section 54(4)) must, if practicable, be of the
same sex as the person on whom the procedure is done.
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(4)
()

(6)
()

56.

Subsection (3) does not apply if the intimate identifying
procedure is the taking of a sample of the person’s blood.

If this Part requires a power to be exercised in relation to a
person by a person of the same sex as the person, the officer
authorised to exercise the power may authorise a person of that
sex to exercise the power.

A person so authorised may exercise the power.

If it isnecessary to ascertain the sex of aperson before exercisng a
power under this Part on the person and the sex of the personis
uncertain to the officer authorised to exercise the power —

(@ theofficer must ask the person to indicate whether a
male or afemale should exercise the power on the
person and must act in accordance with the answer; and

(b) inthe absence of an answer, the person isto be treated
asif of the sex that the person outwardly appears to the
officer to be.

Who may do an identifying procedure

When doing an identifying procedure on a person, a power in
the Table to this section may only be exercised by a person
specified opposite the power in the Table.

Table

Power | Who may exerciseit

A. Non-intimate identifying procedure

1. | Photographing a person, other Doctor, nurse or qualified
than his or her private parts person

2. | Obtaining a print of the person’s | Qualified person

hands (including fingers), feet
(including toes) or ears

3. |Taking abucca swab fromthe | Doctor, dentist, nurse or
person qualified person

4. | Taking asample of the person’s | Doctor, nurse or qualified
hair other than pubic hair person
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Power | Who may exerciseit
B. Intimate identifying procedure
1. | Photographing an identifying Doctor, nurse or qualified
feature of the person on his or her | person
private parts
2. | Taking asample of the person’s | Doctor or nurse
pubic hair
3. | Taking asample of blood from | Doctor, nurse or quaified
the person person
4. | Taking adental impression of the | Doctor or dentist
person
57. Per sonal details may be obtained aswell

An officer who is authorised under this Part to do an identifying
procedure on a person may request the person to give the officer
any or all of the person’s personal details, and section 16(3) to
(9), with any necessary changes, apply to and in relation to the
request.

58. How samplesand impressions areto be taken

(1) Thetaking under this Part of —
(@ asamplefrom aperson’s body; or
(b) animpression from any part of a person’s body
(including a dental impression),

must be done by the least painful method that is known or
available to the person taking the sample or impression.

(2) Theregulations may —

(@ prohibit or regulate methods by which samples,
photographs, prints or impressions are taken or
procedures are done under this Part;

(b) prescribe the equipment to be used for taking samples,
photographs, prints or impressions or doing procedures
under this Part.
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59. Procedures may be repeated

(1) Inrelation to any one investigation, a person may be

requested —
(@ on more than one occasion to undergo an identifying
procedure;

(b) toundergo more than one identifying procedure.

(2) Without limiting subsection (1), a person may be requested to
undergo the same identifying procedure on more than one
occasion if, on a previous occasion, the procedure was
unsuccessful and it is reasonable to repeat the procedure.

(3 A request under this section must be made in accordance with
the other provisions of this Act.

60. People not obliged to do procedures

Nothing in this Act requires a person —
(@) todoanidentifying procedure on another person; or

(b) totake aphotograph, print or impression of, or a sample
from, another person’s body.
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Part 9 — Use and destruction of identifying

infor mation

61. Definitions

In this Part —

“forensic database” means a DNA database or another
database (whether or not on a computer and however
described) that contains —

(@

(b)
(©)
(d)

information in relation to the commission of an
offence that may identify the person who committed
it;

identifying information of people lawfully obtained
before the commencement of this Act;

identifying information of people (alive or deceased)
obtained under this Act; or

identifying information of missing persons and their
relatives by blood;

“identifying information”, in relation to a person, means —

(@
(b)
(©

any identifying particular obtained as aresult of
doing an identifying procedure on the person;
anything used in obtaining the identifying particular
such as an impression, negative, sample or swab; or
the personal details of the person obtained when the
identifying particular was obtained,

and, for the purposes of this definition, it does not matter in
what form the information is kept.

For example: on paper or in an electronic or digitised form.

“identifying particular” hasthe same meaning asit hasin
section 11(1).
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62. I dentifying information of volunteers

(1) Unlesssubsection (2) applies, identifying information of a
volunteer obtained under Part 4 Division 2 —

(& must not —

(i) becompared with any information in aforensic
database; or

(i) beputinaforensic database,

except in accordance with the decision of the volunteer,
or responsible person, made or changed under
section 20;

(b) if itisaDNA profile and may be compared with
information in a DNA database — may only be
compared in accordance with section 78; and

(c) must be destroyed in accordance with the decision of the
volunteer, or responsible person, made or changed under
section 20.

(2) If avolunteer from whom identifying information is obtained
under Part 4 Division 2 —

(@) issubsequently reasonably suspected of having
committed a serious offence, section 66 applies to the
information; or

(b) issubsequently charged with a serious offence,
section 67 appliesto the information,

unless the information should have been destroyed.

63. Identifying information of deceased people

(1) Identifying information of a deceased person obtained under
Part 4 Division 3 —

(& may be compared with other information, whether or not
in aforensic database, if a coroner has so directed, but,
if itisaDNA profile that may be compared with
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2

information in a DNA database, may only be compared
in accordance with section 78;

(b) may beput inaforensic database if a coroner has so
directed; and

(c) must be destroyed in accordance with any direction for
destruction made by a coroner.

For the purposes of a comparison with information in aDNA
database of a DNA profile obtained from a deceased person
whose personal details are known —

(@ the DNA profileistaken to have been obtained from a
volunteer under Part 4 Division 2; and

(b) whether or not there are limits asto the forensic
purposes for which the DNA profile may be used is
decided in accordance with the direction of a coroner.

64. I dentifying information of police officers

(1) Identifying information of a person obtained under Part 4
Division 4 —

(@) subject to subsection (2) and with the approval of the
Commissioner of Police, may be compared with other
information, whether or not in aforensic database, for or
in connection with the forensic purposes prescribed for
the purposes of section 22(1);

(b) with the approval of the person, may be put in aforensic
database; and

(c) must be destroyed if the person, having ceased to be a
person who, under section 22, may be required to
undergo an identifying procedure, requests the
Commissioner of Police to destroy it.

(2) If that identifying information isa DNA profile, it may only be
compared with information in a DNA database in accordance
with section 78, and for the purposes of that section the DNA
profileis taken to have been obtained from a volunteer under
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Part 4 Division 2 for or in connection with the forensic purposes
prescribed for the purposes of section 22(1).

(3) Anapprova for the purposes of subsection (1) may apply
generally or in relation to a specific case or class of case.

65. I dentifying infor mation of involved people
(1) Unless subsection (2) applies, identifying information of an
involved person obtained under Part 5 —
(& must not —

(i) becompared with any other information,
whether or not in aforensic database; or

(i) beputinaforensic database,
except in accordance with, as the case requires —

(iii)  the decision of the involved person, or
responsible person, made under section 28 or
changed under section 30; or

(iv) anIPwarrant (involved protected person);

(b) ifitisaDNA profile and may be compared with
information on a DNA database — may only be
compared in accordance with section 78; and

(c) must be destroyed if —

(i) within 2 years after the information is obtained
no person is charged with the offence in respect
of which the involved person is such a person; or

(i) apersonisso charged and criminal proceedings
in respect of the charge, including proceedings
on an appeal, are completed,

and destruction is requested under section 69 by or on
behalf of the involved person.

(2) If aninvolved person from whom identifying information is
obtained under Part 5 —
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(@

(b)

is subsequently reasonably suspected of having
committed the offence in respect of which the personis
an involved person and the offence is a serious offence,
section 66 applies to the information; or

is subsequently charged with the offence in respect of
which the person is an involved person and the offence
isaserious offence, section 67 appliesto the
information,

unless the information should have been destroyed.

66. I dentifying infor mation of uncharged suspects

(1) Inthissection—
“relevant offence”, in relation to a suspect, means —
(@ the offence that the suspect is suspected of having

(b)

committed and in relation to which identifying
information is obtained under Part 6; or

an offence arising out of the same circumstances as
that offence.

(2) Unless subsection (3) applies, identifying information of a

suspect

(@

(b)
(©)

obtained under Part 6 —

may be compared with other information, whether or not
in aforensic database, as soon asit is obtained, but, if it
isaDNA profile, may only be compared with
information in a DNA database in accordance with
section 78;

may be put in aforensic database as soon asit is
obtained; and

must be destroyed if —

(i) within 2 years after the information is obtained
the suspect is not charged with arelevant
offence; or
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(if)  the suspect is so charged but the chargeis
finalised without afinding of guilt,
and destruction is requested under section 69 by or on
behalf of the suspect.

(3) If asuspect from whom identifying information is obtained
under Part 6 is subsequently charged with arelevant offence,
section 67 applies to the information unless the information
should have been destroyed.

67. I dentifying infor mation of charged suspects

(1) Identifying information of a suspect obtained under Part 7 —

(& may be compared with other information, whether or not
in aforensic database, as soon asit is obtained, but, if it
isaDNA profile, may only be compared with
information in a DNA database in accordance with
section 78;

(b) may be put in aforensic database as soon asit is
obtained; and

(c) subject to subsection (3), must be destroyed if the charge
against the suspect is finalised without a finding of guilt
and destruction is requested under section 69 by or on
behalf of the suspect.

(2) Subsection (1) also appliesto and in respect of identifying
information of a charged suspect (within the meaning of Part 7)
lawfully obtained before the commencement of Part 7.

(3) Subsection (1)(c) does not apply to identifying information of a
suspect if, in relation to the offence with which the suspect is
charged —

(@ thesuspect isfound to be not mentaly fit to stand trial
under the Criminal Law (Mentally Impaired Defendants)
Act 1996; or

(b) the suspect isfound not guilty of the offence on account
of unsoundness of mind.

page 58 No. 6 of 2002 As at 04 Jun 2002

Extract from www.slp.wa.gov.au, see that website for further information



Criminal Investigation (Identifying People) Act 2002
Use and destruction of identifying information Part 9

S. 68

(4) If identifying information of a person is not destroyed because
of the operation of subsection (3) and the person —

(& issubsequently reasonably suspected of having
committed a serious offence, section 66 applies to the
information; or

(b) issubsequently charged with a serious offence, this
section applies to the information.

68. Results of matched infor mation to be made available to
suspects

Q) If—
(@) identifying information is obtained under this Act from a

person who, either then or subsequently, is reasonably
suspected of having committed an offence; and

(b) theinformation is compared with and found to match
information, whether or not in aforensic database,
obtained otherwise in relation to the investigation of the
offence,

the officer in charge of the investigation of the offence must
ensure that the results of the comparison are made available to
the person.

(2) Theresults of the comparison must be made available to the
suspect as soon as practicable after they are obtained unless to
do so would prejudice the investigation of any offence.

69. Request for destruction of identifying information

If another provision of this Act refers to the destruction of
identifying information being requested under this section, the
request may be made —

(@ if theidentifying information is of a person whoisan

adult at the time the request may be made — by the
adult;

As at 04 Jun 2002 No. 6 of 2002 page 59

Extract from www.slp.wa.gov.au, see that website for further information



Criminal Investigation (Identifying People) Act 2002

Part 9

s. 70

Use and destruction of identifying information

70.
@)

(2)

3)

71.

(1)

(2)

3)

(b) if theidentifying information is of a person whoisa
child at the time the request may be made — by a
responsible person; or

(c) if theidentifying information is of a person whoisan
incapable person at the time the request may be made —
by a responsible person or the Public Advocate,

and must be made to the Commissioner of Police.

Destroying identifying infor mation

If this Part requires identifying information to be destroyed on
the occurrence of an event or on arequest, it must be destroyed
as soon as practicable after the event occurs or the request is
made.

If this Part requires identifying information to be destroyed, all
means of connecting the identifying information with the person
whose identifying information it is must be destroyed.

If this Part requires identifying information to be destroyed,
identifying information that consists of aDNA profile of a
person may be kept in aDNA database for statistical purposes if
other identifying information that would enable the identity of
the person to be discovered is destroyed.

Responsibility for destroying identifying information

If information or anything else that must be destroyed under this
Act isin the possession of the WA Police, the Commissioner of
Police must ensure it is destroyed.

If information or anything else that must be destroyed under this
Act isin the possession of a person other than the WA Police,
that person must ensure it is destroyed.

If information or anything else that must be destroyed under this
Act isin aforensic database, the person who controls or
manages the database must ensure it is destroyed.
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72.
@

(2)

3)

73.
)

Supreme Court may order information not to be destroyed

If the Supreme Court is satisfied that there is good reason to
keep identifying information after the time when under this Part
it must be destroyed —

(@ thecourt may order that it be kept for a period set by the
court; and

(b) that order has effect according to its terms despite
anything else in this Part.

The Supreme Court may at any time amend or cancel such an
order.

A person whose identifying information is the subject of an
application for an order under this section is entitled to be heard
on the application.

Disclosur e of identifying infor mation

A person who has access, or has had access, to identifying
information obtained under this Act, whether or not in aforensic
database, may only disclose the information in these
circumstances —

(@ if the person isthe person to whom the information
relates,

(b) if the person to whom the information relates consents
in writing to the disclosure;

(c) for the purpose of the medical treatment of the person to
whom the information rel ates;

(d) if theinformation is already public;

(e) for aforensic purpose where the investigation or
identification is being done by the WA Police or by
other law enforcement officers prescribed by the
regulations,

(f) for the purpose of a decision as to whether to prosecute
an offence;

(g) for the purpose of crimina proceedings for an offence;
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(h) for the purpose of the medical treatment of avictim of
an offence that the suspect is reasonably suspected to
have committed;

(i) for the purpose of an investigation or inquest under the
Coroners Act 1996;

() for the purpose of civil or disciplinary proceedings that
relate to the way in which the identifying procedure that
resulted in the information was carried out;

(k) for the purpose of an investigation under the
Parliamentary Commissioner Act 1971 into the exercise
of any power under this Act;

(1) inaccordance with an arrangement entered into under
section 91(1);

(m) inaccordance with the Mutual Assistancein Criminal
Matters Act 1987, or the Extradition Act 1988, of the
Commonwealth;

(n) for apurpose prescribed by the regulations.

(2) This section does not apply in relation to information that
cannot be used to discover the identity of a person.

(3 A person who has access, or has had access, to identifying
information obtained under this Act, whether or not in aforensic
database, must not disclose the information except as provided
by this section.

Penalty: Imprisonment for 2 years.

74. Use of illegal identifying infor mation

(1) Inthissection —
“illegal identifying information” means identifying
information —

(@ that has been obtained in contravention of this Act or
a corresponding law of a participating jurisdiction; or

page 62 No. 6 of 2002 As at 04 Jun 2002

Extract from www.slp.wa.gov.au, see that website for further information



Criminal Investigation (Identifying People) Act 2002
Use and destruction of identifying information Part 9

s. 75

(b) thatisrequired by this Act or a corresponding law of
a participating jurisdiction to have been destroyed but
has not been destroyed.

(2) For the purposes of this section a person usesillegal identifying
information if the person —
(@ suppliesthe information to another person —
(i) tobeanaysed;
(i) tobeputin aforensic database; or

(iii)  to be compared with other information, whether
or not in aforensic database;

(b) anaysestheinformation;

(c) comparesthe information with other information,
whether or not in aforensic database;

(d) putstheinformation in aforensic database; or
(e) leavestheinformation in aforensic database.
(3 A person who knows or reasonably ought to know that

identifying information isillegal identifying information must
not use the information.

Penalty: Imprisonment for 2 years.

75. Improper use of information obtained in accor dance with
Act
A person who —

(@ comparesinformation obtained in accordance with this
Act with other information, whether or not in aforensic
database, otherwise than in accordance with this Part; or

(b) putsinformation obtained in accordance with this Act in
aforensic database otherwise than in accordance with
this Part,

commits an offence.
Penalty: Imprisonment for 2 years.
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Part 10 — DNA databases

76. Definitions

In this Part —

“crime sceneindex” means an index of DNA profiles derived
from material obtained from —

(@ aplace (whether within or outside Australia) where
an offence under the law of this State, another State, a
Territory or the Commonwealth was, or is reasonably
suspected to have been, committed;

(b) onorinthebody of aperson who was involved when
such an offence was committed, whether as a suspect
for, or asavictim of, or as awitness to, the offence;

(c) onorinanything worn or carried by a person referred
to in paragraph (b) at the time of the offence; or

(d) anything in respect of which the offence was
committed or that was used in committing, or in
connection with committing, the offence,

together with information about when and where the DNA
profile was obtained, but does not include the DNA profile
of a person reasonably suspected to have committed the
offence that was obtained from that person;

“DNA database” means a database (whether or not on a
computer and however described) that contains —

(@ thefollowing indexes of DNA profiles—
(i) acrime sceneindex;
(i) amissing persons index;
(ili)  an offendersindex;
(iv) asuspectsindex;
(v) anunknown deceased persons index;
(vi) avolunteers (limited purposes) index;
(vii) avolunteers (unlimited purposes) index;
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(b) astatistical index; and

(c) if anindex isprescribed by the regulations for the
purposes of this definition — that index;

“DNA database index” means an index of DNA profiles
mentioned in paragraph (&) of the definition of “DNA
database”;

“missing personsindex” means an index of the DNA profiles
of —
(& missing people; or
(b) volunteerswho are relatives by blood of such people,

together with the personal details of the people whose
profiles they are to the extent that those details are known;

“offendersindex” means an index of the DNA profiles
obtained —

(@ under Part 6 or 7 from suspects each of whom has
been subsequently found guilty of the offence that he
or she was suspected of having committed;

(b) under Schedule 1 clause 6 from remand prisoners
each of whom has been subsequently found guilty of
the offence that he or she was suspected of having
committed;

() under Schedule 1 clause 6 from serious offenders; or

(d) under the corresponding laws of participating
jurisdictions from people who have been convicted of
offences under the laws of those jurisdictions,

together with the personal details of the people whose
profilesthey are;
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“statistical index” means an index of information —

(@) that isobtained from the analysis of materia obtained
from people under this Act or under the
corresponding laws of participating jurisdictions;

(b) that does not contain the personal details of any
person whose DNA profileisin theindex;

(c) thatiscompiled for statistical purposes,; and
(d) that cannot be used to discover the identity of people
from whom the material was obtained,

and includes a statistical index lawfully compiled for
statistical purposes before the commencement of this Part;

“suspectsindex” means an index of the DNA profiles
obtained —

(@ under Part 6 or 7 from suspects each of whom has not
been found guilty of the offence that he or she was
suspected of having committed;

(b)  under Schedule 1 clause 6 from remand prisoners; or

() under the corresponding laws of participating
jurisdictions from people who are suspected of
having committed, but who have not been convicted
of, offences under the laws of those jurisdictions,

together with the personal details of the people whose
profilesthey are;

“unknown deceased personsindex” means an index of the
DNA profiles obtained from deceased people whose
personal details are unknown, together with information
about when and where the DNA profile was obtained;

“volunteers (limited purposes) index” means an index of the
DNA profiles obtained —

(@ under Part 4 Division 2 from volunteers;
(b) under Part 5 from victims and witnesses;

page 66 No. 6 of 2002 As at 04 Jun 2002

Extract from www.slp.wa.gov.au, see that website for further information



Criminal Investigation (Identifying People) Act 2002
DNA databases Part 10

s. 77

() under the corresponding laws of participating
jurisdictions from similar people; or

(d) under Part 4 Division 3, or under the corresponding
laws of participating jurisdictions, from deceased
people,

in respect of which there are limits as to the forensic

purposes for which they may be used, together with the

personal details of the people whose DNA profiles they are;

“volunteers (unlimited purposes) index” means an index of
the DNA profiles obtained —

(@ under Part 4 Division 2 from volunteers;
(b) under Part 5 from victims and witnesses;

() under the corresponding laws of participating
jurisdictions from similar people; or

(d) under Part 4 Division 3, or under the corresponding
laws of participating jurisdictions, from deceased
people,

in respect of which there are no limits asto the forensic

purposes for which they may be used, together with the

personal details of the people whose DNA profiles they are.

77. DNA profileslawfully obtained befor e commencement of
Part

A DNA profile of a person lawfully obtained for aforensic
purpose before the commencement of this Part and lawfully
retained may be put in the statistical index for statistical
purposes if the information put in the index does not include the
personal details of that person.

78. Permitted comparisons with DNA database indexes

(1) A DNA profile, whether or not in a DNA database, must not be
compared with a DNA profile that isin aDNA database index if
the Table to this section does not permit the comparison.
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(2) If the Tableto this section permits acomparison “if within
[imit”, the comparison must not be made if the forensic
purposes for which the DNA profile may be used, as decided
under Part 4 Division 2 or Part 5, do not include the purpose for
which the comparison is sought to be made.

Table showing per missible comparisons

DNA profile Information in DNA database

to be A B C D E F G

compared  |Crime |Suspects [Volunteers |Volunteers |Offenders|Missing|Unknown
with scene |index (limited  |(unlimited |index persons |deceased
information |index pUrpOSES) | purposes) index |persons
in DNA index index index
database
1. |From Yes |Yes If within  |Yes Yes Yes Yes
crime limit
scene

2. |Of Yes No No Yes Yes Yes Yes
suspect

3. |Of If No No No If If If within
volunteer |within within  |within |limit

or limit limit limit
involved
person

(limited
purposes)

4. |Of Yes No No No Yes Yes Yes
volunteer
or
involved
person
(unlimited
purposes)

5. |Of Yes |Yes No Yes Yes Yes Yes
offender

6. |Of Yes |Yes If within  |Yes Yes Yes Yes
missing limit
person

7. |Of See Sees. 63 |If within |Sees. 63 |Sees. 63 |See Sees. 63
unknown |s. 63 limit S. 63
deceased
person
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79. Duties of database managers

(1) Inthissection —
“database manager” means a person who has the control and
management of a DNA database.
(2) A database manager must ensure that the DNA database is used
only for the following purposes —

(@) to contain only the information that under this Act may
be put in the database together with any information that
is reasonably necessary to administer the database;

(b) to compare theinformation in the database with other
information, whether or not in the database, in
accordance with this Act;

(c) for the purposes of an arrangement entered into under
section 91(1).

80. Operators of DNA databasesto be authorised

(1) TheMinister, in writing, may authorise a person, to create,
keep, operate, control or manage a DNA database.

(2) TheMinister may at any time cancel such an authorisation.

(3 TheMinister is not to authorise a police officer under
subsection (1).

(4) A person must not create, keep, operate, control or manage a
DNA database except with the written authority of the Minister.

Penalty: $250 000.
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Part 11 — Admissibility of evidence
81. Evidence of refusal of consent etc.

(1) Evidencethat a person refused to or did not consent, or
withdrew consent, to an identifying procedure being done on the
person is not admissible in proceedings against the person
except —

(@ inproceedings against him or her for an offence aleged
to have been committed while the identifying procedure
was being done on him or her; or

(b) toestablish or rebut an allegation that an officer
investigating the commission of an offence acted
contrary to law in doing the investigation.

(2) Evidencethat aresponsible person refused to or did not consent,
or withdrew consent, to an identifying procedure being done on
a protected person is not admissible in proceedings against the
responsible person, or the protected person, except —

(& inproceedings against him or her for an offence alleged
to have been committed while the identifying procedure
was being done on the protected person; or

(b) toestablish or rebut an allegation that an officer
investigating the commission of an offence acted
contrary to law in doing the investigation.

82. Evidence of conduct of procedure
Evidence of how an identifying procedure was doneis
admissible in proceedings in court against a person —

(@) toestablish or rebut an allegation that unreasonable
force was used to do the procedure;

(b) inconnection with deciding the admissibility of a
confession or other evidence adverse to the person that
the person alleges was induced or obtained by the use of
unreasonabl e force; or
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(c) toestablish or rebut an allegation that the procedure was
not done in accordance with this Act.

83. Evidence obtained illegally

(1) Thissection appliesto the following evidence —
(@ anything taken (including a print, photograph, sample,
impression or record) in the course of an identifying
procedure; and

(b) any evidence derived from athing referred to in
paragraph (a) or the procedure.
(2) This section does not apply to evidence to which section 84
applies.
3 If—
(@ anidentifying procedure is done on a person; and

(b) any requirement of this Act in relation to doing the
procedure, including a requirement that arises before or
after the actual procedure, is contravened,

evidence to which this section appliesis not admissible in any
criminal proceedings against the person in a court unless —

(c) the person does not object to the admission of the
evidence;

(d) the court decides otherwise under section 86; or

(e) thecourt isof the opinion that the contravention arose
out of amistaken but reasonable belief asto the age of a
child.

84. Evidence kept illegally
If under Part 9 identifying information must be destroyed at a
certain time, evidence of that information —

(@ isnot admissiblein acourt after that timeif it is adduced
by the prosecution against a person; but

(b) may be admitted if it is adduced by that person.
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85. Evidence from illegal use of infor mation
Any information obtained as a result of —

(8 identifying information being put in a DNA database
otherwise than in accordance with this Act; or

(b) identifying information being compared with other
identifying information, whether or not in a DNA
database, otherwise than in accordance with this Act,

isnot admissible in criminal proceedings against apersonina
court unless the court decides otherwise under section 86.
86. Court may admit inadmissible evidence

(1) Thissection appliesif under another section a court may make a
decision under this section in relation to evidence that is not
admissible in proceedings in the court.

(2) The court may decide to admit the evidence if it is satisfied that
the desirability of admitting the evidence outweighs the
undesirability of admitting the evidence.

(3) Inmaking adecision under subsection (2) the court is to take
into account —

(& any objection to the evidence being admitted by the
person against whom the evidence may be given;

(b) the seriousness of the offence in respect of which the
evidence isrelevant;

(c) the seriousness of any contravention of this Actin
obtaining the evidence;

(d) whether any contravention of this Act in obtaining the
evidence was intentional or reckless;

(e) whether any contravention of this Act in obtaining the
evidence arose from an honest and reasonable mistake
of fact;

(f) the probative value of the evidence;
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(g) any other matter the court thinksfit.

(4) The probative value of the evidence does not by itself justify its
admission.
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Part 12 — Enforcement elseawherein Australia

87. Definitions

In this Part —

“authorised officer”, in relation to a participating jurisdiction,
means a person holding an office in that jurisdiction that is
prescribed under section 88;

“corresponding law” means alaw prescribed under section 88
to be a corresponding law;

“forensic order” means an order or warrant, made or issued
under a corresponding law in respect of a person, that
authorises the examination of, and the obtaining of material
from, the person’s body for forensic purposes;

“participating jurisdiction” means another State, a Territory
or the Commonwealth in which a corresponding law isin
force;

“Registrar” means a person prescribed under section 88 to be
the Registrar.

88. Prescribing corresponding laws etc.

The regulations may —

(@) prescribe alaw of another State, a Territory or the
Commonwealth that relates to the examination of, and
the obtaining of material from, people’ s bodies for
forensic purposes to be a corresponding law for the
purposes of this Act;

(b) prescribe an office in a participating jurisdiction the
holder of which is an authorised officer for the purposes
of this Part;

(c) prescribe an officein this State, or in a participating
jurisdiction, the holder of which isthe Registrar for the
purposes of this Part; and
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(d) prescribe any matters that are necessary or convenient to
be prescribed in relation to the registration and carrying
out of forensic orders.

89. Registration of forensic orders

(1) Anauthorised officer in a participating jurisdiction may request
the Registrar to register, for the purposes of this Part, aforensic
order that has been made under a corresponding law of that
jurisdiction.

(2) A request for theregistration of aforensic order must be in

writing and be accompanied by a copy of the order, certified by
the person who issued it.

(3 TheRegistrar must accede to arequest made under this section
for the registration of aforensic order if satisfied that the order
was made in accordance with the corresponding law concerned.

(4) Ontherequest of an authorised officer in a participating
jurisdiction the Registrar may at any time cancel the registration
of aforensic order.

90. Forensic ordersregistered in WA may be executed in WA

(1) Inthissection—

“registered forensic order” means aforensic order that is
registered under section 89 for the purposes of this Part.

(2) A registered forensic order has effect in this State according to
its terms and, subject to this section, may be carried out
accordingly.

(3) A police officer may carry out aregistered forensic order in this
State.

(4) If aregistered forensic order authorises the carrying out of an
identifying procedure on a person, the procedure must be done
in accordance with Part 8.
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(5) If aregistered forensic order authorises the carrying out of acts

on a person other than acts that may be done in the course of an
identifying procedure under this Act, the order must be carried
out in accordance with the corresponding law under which it
was made.

91. Arrangementsfor sharing information

(1) TheMinister may, with a Minister of a participating jurisdiction
who isresponsible for the administration of a corresponding
law, enter into arrangements under which —

(@ information from the DNA database of this State is
transmitted to the authorised officer of that jurisdiction;

(b) information from the DNA database of that jurisdiction
is transmitted to the Commissioner of Police;

(c) for the purposes of law enforcement in that jurisdiction,
law enforcement officers of that jurisdiction are entitled
to have access to identifying and other information,
whether or not in aforensic database, held by the WA
Police; or

(d) for the purposes of law enforcement in this State, law
enforcement officersin this State are permitted to have
access to identifying and other information, whether or
not in aforensic database, held by law enforcement
officersin that jurisdiction.

(2) Information that istransmitted under an arrangement made
under this section must not be recorded or maintained in any
database of information that may be used to discover the
identity of a person, or to obtain information about an
identifiable person, at any time after this Act or a corresponding
law requires the information or the forensic material to which it
relates to be destroyed.
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92,
@)

2

3)

(4)

93.
)

(2)

%4,
)

2

Part 13 — Misceallaneous

L egal protection for people acting under this Act

This section does not apply to a person to whom section 137 of
the Police Act 1892 applies.

In this section areference to the doing of anything includes a
reference to an omission to do anything.

An action in tort does not lie against a person for anything that
the person has done, in good faith, in the exercise or purported
exercise of apower under this Act.

The protection given by this section applies even though the
thing done as described in subsection (3) may have been
capable of being done whether or not this Act had been enacted.

Regulations

The Governor may make regulations prescribing all matters that
arerequired or permitted by this Act to be prescribed, or are
necessary or convenient to be prescribed for giving effect to the
purposes of this Act.

Without limiting subsection (1), regulations may —

(@ provide for the procedure to be followed inand in
relation to doing an identifying procedure;

(b) create offences with statutory penalties not exceeding
$5 000.

Review of Act

The Minister isto carry out areview of the operation and
effectiveness of this Act as soon as is practicable after the
expiry of 5 years from its commencement.

The Minister isto prepare a report based on the review and, as
soon asis practicable after the report is prepared, isto cause the
report to be laid before each House of Parliament.
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Part 14 — Temporary provisions

95. I dentifying particulars may be taken from peoplein custody
and others (Schedule 1)

(1) Schedule 1 has effect.

(2) Thissection and Schedule 1 cease to have effect on the third
anniversary of the commencement of this section.

96. Consegquential amendments (Schedule 2)
Schedule 2 has effect.
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Schedule 1 — Obtaining and using identifying particulars
of peoplein custody and others

[s. 95]

1. Definitions

In this Schedule —
“identifying information”, in relation to a person, means —

(@) any identifying particular obtained as aresult of doing an
identifying procedure on the person;

(b) the personal details of the person obtained when the
identifying particular was obtained;

“identifying particular”, in relation to a person, means —

(&8 aprint of the person’s hands (including fingers), feet
(including toes) or ears;

(b) aphotograph of the person (including of an identifying
feature of the person);

(c) theperson’s DNA profile;

“remand prisoner” means a person who has been charged with, but
not convicted of, a serious offence and who has been remanded
in custody by acourt in relation to the offence;

“serious offender” means a person who has been found —
(@ guilty of aserious offence; or

(b) not guilty of aserious offence on account of unsoundness
of mind.

2. How identifying procedures are to be done

An identifying procedure that under this Schedule may be done on a
person, whether or not against the will of the person, must be donein
accordance with Part 8.

3. Request for prisoner on remand to undergo identifying procedure

(1) If apolice officer reasonably suspectsthat any or dl of aremand
prisoner’ sidentifying particulars —

(@ arenot or may not be held by the WA Police; or
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(b) areor may be needed in order to verify the prisoner’sidentity
with identifying particulars already held by the WA Palice,

the police officer may request the prisoner to consent to an identifying
procedure being done on the prisoner for the purpose of obtaining one
or more of the prisoner’sidentifying particulars.

(2) A police officer who requests a remand prisoner to consent to an
identifying procedure being done on the prisoner must at the time
inform the prisoner of these matters —

(8 thepurpose of the procedure;
(b)  how the procedure will be done;

(c) that information derived from the procedure may be
compared with or put in aforensic database;

(d) the circumstances in which destruction may be requested
under section 69;

(e) that the procedure may provide evidence that could be used in
acourt against the prisoner;

(f) that if the prisoner does not consent or withdraws consent to
the procedure —

(i) the prisoner may be ordered to undergo the
procedure; and

(if)  the procedure may be done on the prisoner against the
prisoner’ swill if the prisoner does not obey the order.

4, Request for serious offender to undergo identifying procedure

() Thisclause appliesto a serious offender whois—

(@ incustody in adetention centre (as defined in section 3 of the
Young Offenders Act 1994), whether or not serving a
sentence;

(b)  subject to asupervised rel ease order made under the Young
Offenders Act 1994;

(c) incustody in aprison (as defined in the Prisons Act 1981),
whether or not serving a sentence;

(d) subject to acommunity order made under the Sentencing Act
1995;
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)

©)

(e) subject to an early release order made under the Sentence
Administration Act 1995 or the Sentence Administration
Act 1999:; or

(f) subject to a custody order made under the Criminal Law
(Mentally Impaired Defendants) Act 1996.
If apolice officer reasonably suspects that any or al of aserious
offender’ s identifying particulars —
(@) arenot or may not be held by the WA Police; or
(b) areor may be needed in order to verify the offender’ s identity
with identifying particulars already held by the WA Palice,

the police officer may request the offender to consent to an
identifying procedure being done on the offender for the purpose of
obtaining one or more of the offender’ s identifying particulars.

A police officer who requests a serious offender to consent to an
identifying procedure being done on the offender must at the time
inform the offender of these matters —

(8 thepurpose of the procedure;
(b)  how the procedure will be done;

(c) that information derived from the procedure may be
compared with or put in aforensic database;

(d) the circumstances in which destruction may be requested
under section 69;

(e) that the procedure may provide evidence that could be used in
acourt against the offender;

(f) thatif the offender does not consent or withdraws consent to
the procedure —

(i) theoffender may be ordered to undergo the
procedure; and

(if)  the procedure may be done on the offender against
the offender’ swill if the offender does not obey the
order.
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Request and giving of information to berecorded

A police officer who makes arequest under clause 3 or 4 must ensure
that arecord is made of the request, of the information given under
the clause and of the remand prisoner’s or serious offender’s
responses (if any).

The record must be an audiovisual record or in writing.

When identifying procedure may be done

If—

(@ under clause 3 arequest is made to aremand prisoner or
under clause 4 to a serious offender;

(b) the prisoner or offender isinformed in accordance with
clause 3 or 4, asthe case requires; and

(c) the prisoner or offender consents to the identifying procedure
being done,

then the identifying procedure may be done on the prisoner or
offender, asthe case requires.

If—

(@ under clause 3 arequest is made to aremand prisoner or
under clause 4 to a serious offender;

(b) the prisoner or offender isinformed in accordance with
clause 3 or 4, asthe case requires; and

(c) the prisoner or offender does not consent or withdraws
consent to the identifying procedure,

the police officer may order the prisoner or offender, asthe case
requires, to undergo the procedure.

If aremand prisoner does not obey an order made under
subclause (2), a police officer may do the identifying procedure on the
prisoner against the prisoner’ s will.
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(4) If aserious offender does not obey an order made under subclause (2),
apolice officer may —

(&) if the offender is not in custody — without a warrant arrest
and detain the offender for areasonable time in order to do
the identifying procedure; and

(b) dotheidentifying procedure on the offender against the
offender’ swill.

(5) Identifying information of aremand prisoner or serious offender —

(@ may be compared with other information, whether or not in a
forensic database, as soon asit is obtained, but, if itisaDNA
profile, may only be compared with informationin aDNA
database in accordance with section 78;

(b) may be put in aforensic database as soon as it is obtained;
and

(c) must be destroyed if —

(i) inthe case of aremand prisoner — the charge, or all
chargesif there are more than one, in respect of
which the prisoner was remanded in custody are
finalised without a finding of guilt and destruction is
requested under section 69 by or on behalf of the
prisoner; or

(ii)  inthe case of a serious offender — the serious
offender ceases to be a serious offender and
destruction is requested under section 69 by or on
behalf of the offender.

7. Department of Justice CEO to assist WA Palice

(1) Inorder tofacilitate the exercise of the powersin this Schedule, the
chief executive officer of the appropriate department —

(@) isto provide the Commissioner of Police with such
information as the Commissioner reasonably needs;

(b) isto permit police officersto have reasonabl e access to
detention centres, prisons, community corrections centres and
other places under the control and management of that
department; and

(c) isto provide reasonable assistance to police officers.
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(2) Insubclause (1) —
“appropriate department” means, as the case requires —

(@) thedepartment principally assisting the Minister who
administers the Young Offenders Act 1994, or

(b) the department principally assisting the Minister who
administers the Prisons Act 1981.

8. Destroying identifying infor mation

Sections 69, 70, 71 and 72, with any necessary changes, apply to and
in respect of identifying information obtained under this Schedule.

page 84 No. 6 of 2002 As at 04 Jun 2002

Extract from www.slp.wa.gov.au, see that website for further information



Criminal Investigation (Identifying People) Act 2002

Consequential amendments Schedule 2

Schedule 2 — Consequential amendments
[s. 96]
1. Bail Act 1982

Section 12 is amended by deleting “and section 50AA of the Police
Act 1892.” and inserting instead —

, section 50AA of the Police Act 1892 and Parts 6 and
7 of the Criminal Investigation (Identifying People)
Act 2002.

2. Conservation and Land Management Act 1984

(1)  Section 124(1)(c) is deleted.

(2) Section 124(2) isrepeaed and the following subsection isinserted
instead —

(2) The offices of ranger and conservation and land
management officer are each prescribed to be public
officers for the purposes of the Criminal Investigation
(Identifying People) Act 2002 and as such may exercise
the powersin Part 3 of that Act.

(3) Section 124(3) is repealed.
3. The Criminal Code

Section 236 of The Criminal Code is amended as follows:
(@ inthethird paragraph, by deleting “of the person’s blood, hair
(from any part of the body), nails or saliva, or”;
(b) inthethird paragraph, by deleting “or obtainable by a buccal
S’Vab,” ,
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(c) after thelast paragraph, by inserting the following
paragraph —

This section does not authorise the taking of an
identifying particular (within the meaning of
section 34 of the Criminal Investigation
(Identifying People) Act 2002) and does not
apply to such an identifying particular taken
under that Act.

4, Parks and Reserves Act 1895

(1) Section 7A(1) is amended asfollows:
(@) after paragraph (b), by inserting —
“and 7
(b) after paragraph (c), by deleting “; and” and inserting a comma
instead;
(c) by deleting paragraph (d).
(2) After section 7A(1) the following subsection isinserted —

(1@ The offices of member of the Board and ranger
appointed under section 7 are each prescribed to be
public officers for the purposes of the Criminal
Investigation (Identifying People) Act 2002 and as such
may exercise the powersin Part 3 of that Act.

5. Police Act 1892
(1) Section 50 isrepeaed.
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(2) Section 50AA(1) isamended after “summary conviction,” by
inserting —

other than an offence that is a serious offence within
the meaning of the Criminal Investigation (Identifying
People) Act 2002,

6. Waterways Conservation Act 1976

(1) Section 63(7) isamended as follows:
(a) after paragraph (b), by inserting —
“ and 7
(b) after paragraph (c), by deleting “; and” and inserting a comma
instead;
(c) by deleting paragraph (d).
(2) After section 63(7) the following subsection isinserted —

(7a) The officesreferred to in subsection (1) are each
prescribed to be public officers for the purposes of the
Criminal Investigation (Identifying People) Act 2002
and as such may exercise the powersin Part 3 of that
Act.

7. Wildlife Conservation Act 1950

(1) Before section 20(2) the following subsection isinserted —

(1) Theoffice of wildlife officer is prescribed to be a
public officer for the purposes of the Criminal
Investigation (Identifying People) Act 2002 and as such
may exercise the powersin Part 3 of that Act.
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(2) Section 20(2) isamended asfollows:

(@) after paragraph (b), by deleting the semicolon and inserting a
full stop instead;

(b) by deleting paragraph (c).
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