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Western Australia

L abour Relations Reform Act 2002

No. 20 of 2002

An Act to—

e amend thelndustrial Relations Act 1979;

¢ amend the Workplace Agreements Act 1993 to providefor the
phasing out and expiry of that Act;

¢ amend the Minimum Conditions of Employment Act 1993; and

¢ make consequential amendmentsto other written laws,

and for related purposes.

[Assented to 8 July 2002]

The Parliament of Western Australia enacts as follows:
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Part 1 Preliminary
s. 1
Part 1 — Preliminary
1. Short title
This Act may be cited as the Labour Relations Reform
Act 2002.
2. Commencement

(1) Subject to subsections (3) and (4), this Act comes into operation
on aday fixed by proclamation.

(2) Different days may be fixed under subsection (1) for different
provisions.

(3) Section 111(6) of this Act comes into operation on the day on
which it receives the Royal Assent.

(4) Part 3Division 3 and sections 108 and 113 come into operation
on the expiry of the Workplace Agreements Act 1993 as
provided for by section 4A of that Act.

3. The Act amended
The amendmentsin this Act areto the Industrial Relations
Act 1979* unless otherwise indicated.
[* Reprinted as at 4 February 2000.
For subsequent amendments see 2000 Index to Legislation of
Western Australia, Table 1, p. 213, and Act No. 10 of 2001.]
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Amendments to provide for employer-employee agreements Part 2
Principal amendments to the Industrial Relations Act 1979 Division 1
s. 4

Part 2— Amendmentsto providefor
employer-employee agreements

Division 1 — Principal amendmentsto the I ndustrial
Relations Act 1979

4, Part VID inserted
Before Part V11 the following Part isinserted —

Part VID — Employer-employee agreements
Division 1 — Preliminary

97U. Interpretation

(1) InthisPart, unless the contrary intention appears —

“award”, except in section 97UG(2)(c), Division 6
Subdivision 1 and sections 97Y A(1)(a) and
97YB(2)(a), includes —

(@ anindustrial agreement or order of the
Commission under this Act; and

(b) anaward under the Coal Industry Tribunal
of Western Australia Act 1992, including any
order under that Act and any agreement that
comes within section 12(4) or 17(1) of that
Act;

“bar gaining agent” means a person appointed as a
bargaining agent under section 97U,

“cancellation agreement” means an agreement under
section 97UV (1);

“EEA dispute provisions’ means the provisions
included in an EEA for the purposes of
section 97UN;

As at 08 Jul 2002 No. 20 of 2002 page 3
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Part 2 Amendments to provide for employer-employee agreements
Division 1 Principal amendments to the Industrial Relations Act 1979
s. 4

“employment servicesfor personswith disabilities’
means employment services —

(@ that are provided for persons with disabilities
who are dligible for the Supported Wage
System; and

(b) for which, at the relevant time, financia
assistance has been granted under the
Disability Services Act 1986 of the
Commonwealth;

“existing employee” means an employee —
(@ whosigns; or
(b) onwhose behalf arepresentative signs,

an EEA after commencing the employment to
which the EEA relates;

“new employee’” means an employee —
(@ whosigns; or
(b) onwhose behalf arepresentative signs,

an EEA before, or at the time of, the
commencement of the employment to which the
EEA relates,

“no-disadvantage test” means the no-disadvantage
test provided for by Division 6 Subdivision 1;

“party”, in relation to an EEA —
(@ meansthe employer or employee; and

(b) inthe provisions mentioned in
subsection (4), if the employeeisa
represented person, also means his or her
representative;

“regulations’ means regulations made by the
Governor under section 97Y J;
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Amendments to provide for employer-employee agreements Part 2
Principal amendments to the Industrial Relations Act 1979 Division 1
s. 4

“relevant industrial authority” means —

(8 wherethe EEA relatesto employment as a
Government officer to whom Part [1A
Division 2 applies, the Commission
constituted by a Public Service Arbitrator
under that Division;

(b) wherethe EEA relatesto employment as a
railway officer to whom Part I|A Division 3
applies, the Commission constituted by the
Railways Classification Board under that
Division; and

(c) subject to paragraphs (a) and (b), the
Commission constituted by a Commissioner;

“section 97UM signatory” means a person who has
signed an EEA for the purposes of
section 97UM(2);

“supported wage provisions’ means provisions that
enable an employer to pay an employee with a
disability awage that is related to the employee’s
productive capacity;

“Supported Wage System” means the scheme
established by the Commonwealth Government to
promote the employment of persons whose
productive capacity is reduced because of a
disability.

(2) ReferencesinthisPart to“employer” and “ employee’
include, where the context so requires, a person who
will be an employer or employee if a proposed EEA
takes effect.

(3) Subsection (2) is not to be taken as showing that the
terms “employer” and “employee’, asdefined in
section 7(1), do not aso include a prospective
employer and a prospective employee for the purposes
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Part 2 Amendments to provide for employer-employee agreements
Division 1 Principal amendments to the Industrial Relations Act 1979
s. 4

of other provisions of this Act, including without
limitation the definition of “industrial matter”.

(4) Theprovisionsreferred to in paragraph (b) of the
definition of “party” in subsection (1) are
sections 29(1a), 97UJ(4), 97UK(2), 97UL(3), 97UP,
97UY (1), 97VC, 97VD(2), 97VF(1), 97V G, 97VM(2),
97VN(2), 97VP(3), 97WG(1), 97WK (1) and (2) and
97WP(2).

Division 2— The making of an EEA

97UA. Employer and employee may make an EEA

A single employer and a single employee may make an
agreement, called an employer-employee agreement,
that deals with any industrial matter.

97UB. EEA may deal with post-employment matters

(1) An EEA may deal with rights and obligations that are
to take effect after the termination of employment
between the persons who, before the termination, were
the employer and the employee.

(2) Theprovisions of this Act and of the EEA concerned
apply in relation to the rights and obligations referred
to in subsection (1) even though the employment has
terminated.

97UC. Other provisions about making an EEA

(1) An EEA may be made before the commencement of
the employment.

(2) Theability of an employer and employee to make an
EEA extends to any employment referred toin
section 3(1).
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(3) The mattersthat may be dealt with in EEAs made with

97UD.

@)

(2)

3)

97UE.

(1)

(2)

3)

certain categories of employees are subject to the
restrictionsin —

(@ section 99(2) of the Public Sector Management
Act 1994; and

(b) section 16(4a) of the Port Authorities Act 1999.

Making of EEA by person with a mental disability

An EEA may be made for arepresented person as an
employee by the person’ s representative.

The EEA isto be made in the name of the represented
person as an employee but is to be signed on his or her
behalf by the representative.
An EEA so made has effect asif —
(& it were made by the represented person; and
(b) therepresented person were of full legal
capacity.
Effect of EEA

An EEA, whileit has effect, operates to prevent from
extending to the employee any award that would
otherwise do so, including an award that comes into
operation after the EEA takes effect.

An EEA, while it has effect, does not displace any
contract of employment between an employer and an
employee, but the EEA has effect —

(@ asifitformed part of that contract; and
(b) regardless of the provisions of that contract.

The provisions of an EEA have effect subject to
section 5 of the MCE Act.
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97UF. EEA not to be made while industrial agreement in
oper ation

(1) AnEEA inrespect of the employment of an employee
cannot be made —

(@ during the term of an industrial agreement that
extends to that employee; or

(b)  during any period when such an agreement is
continued in force by section 41(6).

(2) For the purposes of subsection (1), an EEA isto be
regarded as made when it has been signed by —

(@ theemployer; and

(b) the employee or, where applicable, hisor her
representative,

and, if section 97UM appliesto the EEA, when it has
also been signed by a section 97UM signatory.

(3) Subsection (1) does not apply to an EEA if —

(@ theindustria agreement concerned does not
contain supported wage provisions; and

(b) employment under the EEA has been arranged
through an entity that provides employment
services for persons with disabilities.

(4) Inthissection —

“industrial agreement” includes any agreement that
comes within section 12(4) or 17(1) of the Coal
Industry Tribunal of Western Australia Act 1992.

97UG. Documentsand information to be given to employee
before EEA signed

(1) Anemployer must not make an EEA with an employee
unless he or she has given a copy of certain
documents —

(@) totheemployee; or
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(b) if the employeeisarepresented person, to his
or her representative.

(2) Thedocumentsare —
(@) theproposed EEA,;

(b) theinformation statement prescribed under
section 97UI; and

(© any—
(i) award; or
(i) relevant order asdefined in
section 97VR,

that will extend to the employeeif the EEA
does not take effect.

(3) Itissufficient for the purposes of subsections (1) and
(2)(c)(i) if the employer gives a document —
(8 containing asummary of the award approved
by the Registrar for the purposes of this section;
and

(b) bhaving a statement at the head of the document
to the effect that it isa summary of the award
SO approved.

(49) The documents must be given under subsection (1) —

(@ inthe case of anew employee, not less than
5 days before the EEA is signed by the
employee or his or her representative, asthe
case may be; or

(b) inthe case of an existing employee, not less
than 14 days before the EEA is so signed.

(5) Anemployer must also comply with any regulations
prescribing requirements for the giving of information
or documents to an employee before an EEA is made.
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(6) A contravention of subsection (1) or (5) isnot an
offence but will, under Schedule 4 clause 1(1)(d),
prevent the EEA from being in order for registration.

(7) Insubsections (2)(c)(i) and (3) —
“award” includes —
(@ anenterprise order; and

(b) anaward under the Coal Industry Tribunal
of Western Australia Act 1992.

97UH. Application of section 97UG if draft EEA amended
If —

(@ anemployer has complied with section 97UG
in relation to a proposed EEA; and

(b) the proposed EEA islater amended, whether
once or more than once, beforeit is signed —

(i) by the employee or hisor her
representative; and

(i) if section 97UM appliesto the EEA, by
asection 97UM signatory,

the employer is not required to comply with that
section again in relation to the proposed EEA unless
the employee in writing requests him or her to do so.

97Ul. EEA information statement

(1) TheRegistrar isto prescribe, by order published in the
Gazette, aform of information statement that isto be
given to employees under section 97UG(2)(b).

(2) Theform must include information about the following
matters —
(@ theeffect of section 97UE;

(b) the employee srights under section 97UJin
relation to bargaining agents;
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(c) therequirements of sections 97XZ, 97Y, 97YA,
97YB and 97YF; and

(d) the commencement and expiry of an EEA as
provided for by sections 97UQ, 97UR and
97US.

(3) Theform may contain other information that the
Registrar considers should be included.

97UJ. Bargaining agents

(1) Anemployer or employee may, by instrument in
writing, appoint a person to be hisor her bargaining
agent —

(@) for the negotiation and making of an EEA,;
(b) inconnection with the registration of an EEA;

(c) for the negotiation and making of a cancellation
agreement; or

(d) for the purpose of acting for him or her in
connection with any question, dispute or
difficulty that has arisen or may arise out of or
in the course of the employment.

(2) Any person may be appointed as a bargaining agent,
including an organization or association that is
registered under Part Il Division 4.

(3) Anappointment of abargaining agent may be
terminated at any time by notice of termination given
in writing to the agent.

(4) A copy of aninstrument of appointment or a notice of
termination must be given to the other party.

(5 For the purposes of section 77A of the Legal
Practitioners Act 1893 abargaining agent is
authorised —

() to appear for aparty in proceedings as
mentioned in section 97WJ; and
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(b) to provide advice and other servicesin
performing the functions referred to in
subsection (1).

(6) Subject to section 112A (1a)(c)(i), subsection (1)(d)
does not affect the requirement of that section that only
aperson who isregistered under that section may
appear as an agent under section 31, 81E or 91.

97UK. Prohibited conduct relating to bargaining agents

(1) Anemployer or employee or arepresentative must not
refuse to recognise a bargaining agent of the other
party if section 97UJ(4) has been complied with.

(2) Anemployer or employee or arepresentative must not
coerce or induce, or attempt to coerce or induce, the
other party —

(8 toappoint, or not to appoint, a particular person
as a bargaining agent; or

(b) toterminate the appointment of a bargaining
agent.

(3) A contravention of subsection (1) or (2) isnot an
offence but those subsections are civil penalty
provisions for the purposes of section 83E.

Division 3— Form and content of EEA

97UL. Formalities

(1) AnEEA must —
(& beinwriting;

(b) name the employer and employee who are
partiestoit;

() specify whether the employment to which it
relatesis full-time, part-time or casual; and
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2

3)

97UM.

(1)

2

3)

(d) besigned by —
(i) theemployer; and
(i) the employee, or where applicable, his
or her representative.

An EEA may be signed on behalf of abody corporate
by an authorised officer, and need not be made under
its seal.

The signature of —
(@ theemployer; and
(b) the employee or, where applicable, his or her
representative,

must be witnessed by a person who has reached
18 years of age and is not a party to the EEA.

Additional formalitiesfor EEA made with employee
under 18

This section applies to an EEA made with a person as
the employee who —

(@ isunder 18 years of age; and
(b) isnot arepresented person.

For the purposes of this Act or any other law, the EEA
can only have effect if after it has been signed by the
employeeit isalso signed —
(@) by apersonwho islegally responsible for the
day to day care and welfare of the employee; or

(b) incircumstances prescribed by the regulations,
by a person who belongs to a class of persons
SO prescribed.

The signature of a person who signs an EEA under
subsection (2) must be witnessed by a person who has
reached 18 years of age and is not a party to the EEA.
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(4)

97UN.

(1)

)

3)

(4)

(5)

97UO0.

)

Subject to subsections (2) and (3), an EEA to which
this section applies binds the employee as if he or she
were of full age.

EEA must providefor resolution of disputes

An EEA must include provisions for the resolution of
any question, dispute or difficulty that arises out of or
in the course of the employment.

EEA dispute provisions cannot confer jurisdiction on
an arbitrator, including arelevant industrial authority
acting under a provision mentioned in section 97UP, to
enforce an EEA by making an order or determination
that an industrial magistrate’ s court may make under
section 83.

EEA dispute provisions have effect subject to
Division 8.
The regulations may prescribe model provisions as a

guide to the kind of provisions that may be inserted in
an EEA for the purposes of subsection (1).

An EEA that sets out the model provisionsin the way
provided for by the regulationsis to be taken to comply
with subsection (1).

What must beincluded in EEA dispute provisions

EEA dispute provisions must, if section 97UP does not
apply —
(@ providefor —

(i) thereferra to asingle arbitrator of any
question, dispute or difficulty that arises
out of or in the course of the
employment; and

(i)  the manner in which the referra isto be
made;
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(b) provide for the appointment of an arbitrator
by —
() naming the arbitrator, and if desired any
alternate arbitrator; or

(if)  setting out how an arbitrator isto be
appointed;

and

(c) specify the means for making any new
appointment that may be required.

(2) EEA dispute provisions must, including where
section 97UP applies —

(& requirethe parties to confer together and make
agenuine attempt to settle any question, dispute
or difficulty that arises out of or in the course of
the employment;

(b) comply with any requirement of the regulations
that specifies any step, series of steps or process
that isto be part of the EEA dispute provisions;

(c) comply with any requirement of the regulations
that limits the time that the EEA dispute
provisions may allow for —

(i) doing any act;

(if) taking any step or series of steps; or
(iii)  completing any process,
specified in the regulations; and

(d) specify how any costs of an arbitration are to be
borne, which provision cannot make an
employee liable for more than the share of

those costs that is prescribed by the regulations
at the time when the EEA is made.
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97UP. Industrial authority may be specified as arbitrator

EEA dispute provisions may provide for a party to
refer to the relevant industrial authority, for arbitration
in accordance with section 97WI, any question, dispute
or difficulty that arises out of or in the course of the
employment.

Divison 4 — Commencement, duration and variation

97UQ. Commencement of EEA for new employee

(1) AnEEA made with a new employee may take effect
before it is registered under Division 5, but under
section 97UZ will automatically terminate if it is not
lodged for registration as mentioned in that section.

(2) AnEEA referred to in subsection (1) takes effect on —

(@ theday on which the employment commences, or

(b) alater day provided for in the EEA.

97UR. Commencement of EEA for existing employee

(1) An EEA made with an existing employee does not
have effect unlessit is registered under Division 5.
(2) AnEEA referred to in subsection (1) takes effect on —

(@ theday after the day on whichiit isregistered
under Division 5; or

(b) alater day provided for in the EEA.

97US. Expiry

(1) AnEEA must provide for the day on which it expires
which cannot be more than 3 years from and including
the day on which it takes effect under section 97UQ or
97UR.
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(2) Theexpiry of an EEA does not of itself terminate the
contract of employment between the employer and the
employee.

97UT. Employment conditions on expiry of EEA

(1) Ontheexpiry of an EEA —

(@ any relevant award provisions extend to the
employee unless a new EEA then takes effect;
and

(b) tothe extent that paragraph (a) does not apply,
the employment of the employee becomes
subject to a contract of employment containing
the same provisions as those of the EEA that
has expired other than —

(i) the provision specifying the term of the
EEA; and

(i) the EEA dispute provisions.
(2) A contract referred to in subsection (1)(b) —

(@ haseffect, and may be varied or terminated, as
if it were a contract entered into between the
employer and the employee; and

(b) haseffect regardless of the provisions of any
contract of employment referred to in
section 97UE(2) between the employer and the
employee.

97UU. No power tovary an EEA

(1) The partiesto an EEA cannot vary the provisions of the
EEA onceit has been signed by —

(@ theemployer; and
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(2)

3)

97UV.

(1)

(2)

97UW.

(b) the employee or, where applicable, hisor her
representative,

or, if section 97UM appliesto the EEA, onceit has
been signed by the employer, the employee and the
section 97UM signatory.

Subsection (1) applies even though the EEA has not
taken effect.

However, subsection (1) does not affect the provisions
of —
(@) section 97UV relating to the cancellation of an
EEA; or
(b) sections97VE and 97V O relating to the
revision of an EEA so that it isin order for
registration.

Cancellation of EEA

The partiesto an EEA may at any time make an
agreement in writing cancelling the EEA with effect on
and from a specified day.

Section 97UT applies on the cancellation of an EEA
that has taken effect as if the EEA had expired.

Termination of contract of employment

The termination of the contract of employment of an
employee terminates an EEA that appliesto the
employment.

page 18

No. 20 of 2002 As at 08 Jul 2002

Extract from www.slp.wa.gov.au, see that website for further information



Labour Relations Reform Act 2002

Amendments to provide for employer-employee agreements Part 2
Principal amendments to the Industrial Relations Act 1979 Division 1
s. 4

Division 5— Registration of EEAS
Subdivison 1 — Preliminary

97UX. Delegation by Registrar

(1) The Registrar may delegate to an officer of the
Commission the performance of afunction of the
Registrar under this Division, other than this power of
delegation.

(2) A delegation —
(& must be made by instrument in writing; and
(b) may be either general or as otherwise provided
by the instrument.

(3) Anofficer of the Commission performing afunction
under this Division isto be takento do soin
accordance with the terms of a delegation under this
section, unless the contrary is shown.

(4) A function performed by an officer of the Commission
as adelegate of the Registrar isto be taken to be
performed by the Registrar.

Subdivision 2 — Registration
97UY. Lodgment for registration

(1) A party to an EEA may, in accordance with the
regulations, lodge it with the Registrar for registration.

(2) AnEEA must be lodged not later than the end of the
period beginning with the day of execution and ending
with the 21% day after that day.

(3) TheRegistrar isnot to accept an EEA for
registration if —

(&) itispresented for lodgment after the end of the
period referred to in subsection (2); or

As at 08 Jul 2002 No. 20 of 2002 page 19

Extract from www.slp.wa.gov.au, see that website for further information



Labour Relations Reform Act 2002

Part 2 Amendments to provide for employer-employee agreements
Division 1 Principal amendments to the Industrial Relations Act 1979
s. 4

(b) any provision of the regulations relating to
lodgment has not been complied with.

(4) The Registrar must issue to a person who has duly
lodged an EEA under this section a receipt showing the
day of lodgment.

(5 Thereceipt must beissued within 7 days after the day
of lodgment.

(6) Insubsection (2) —
“day of execution” means —
(@ theday on which the EEA was signed by —
(i) theemployer;

(i) the employee or, where applicable,
his or her representative; and

(iii) if section 97UM applies, the
section 97UM signatory;

or

(b) if they signed on different days, the latest of
those days.
97UZ. Failuretolodge EEA madewith new employee
If an EEA made with a new employee —
(@) hastaken effect; but
(b) isnot lodged for registration within the period
allowed by section 97UY (2),

it ceases to have effect for the purposes of this Part
immediately after the expiry of that period.
97V.  Recovery of money

(1) Where section 97UZ applies, either party may, subject
to subsection (2), recover from the other any amount
which, if the EEA had not taken effect, he or she —

(@ would have been entitled to receive; or

page 20 No. 20 of 2002 As at 08 Jul 2002

Extract from www.slp.wa.gov.au, see that website for further information



Labour Relations Reform Act 2002

Amendments to provide for employer-employee agreements Part 2
Principal amendments to the Industrial Relations Act 1979 Division 1
s. 4

(b) would not have been required to pay,

as the case may be, in respect of the period allowed by
section 97UY (2) for lodgment.

(2) Theentitlement of an employeeisto be determined for
the purposes of subsection (1) asif any relevant award
provision extended to and bound the employer and the
employee during the period referred to in that
subsection.

(3 Anamount referred to in subsection (1) may be
recovered by action in an industrial magistrate’s court.

97VA. Employment conditions of new employeeif EEA not
lodged for registration within allowed period

(1) If an EEA ceasesto have effect under section 97UZ —

(@ any relevant award provisions extend to the
employee; or

(b) if there are no such provisions, his or her
employment becomes subject to a contract of
employment containing the same provisions as
those of the EEA that was not lodged for
registration within the allowed period, other
than —

(i) the provision specifying the term of the
EEA; and

(i) the EEA dispute provisions.
(2) A contract referred to in subsection (1)(b) —

(@) haseffect, and may be varied or terminated, as
if it were a contract entered into between the
employer and the employee; and

(b) haseffect regardiess of the provisions of any
contract of employment referred to in
section 97UE(2) between the employer and the
employee.
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97VB. Registrar to be satisfied that EEA in order for
registration

Where an EEA islodged under section 97UY, the
Registrar must satisfy himself or herself that itisin
order for registration as required by the provisions of
Schedule 4.

97VC. Powersconferred on Registrar

(1) TheRegistrar may —
(& meet with the parties; and

(b) otherwise obtain information in any way that
the Registrar thinks appropriate,

for the purposes of section 97VB.

(2) A meeting may be held with the parties together or
separately, and a party may be represented at a meeting
by a bargaining agent.

(3 A party to an EEA that has been lodged for
registration, or hisor her bargaining agent, may make
written submissions to the Registrar for the purposes of
section 97VB.

(4) For the purposes of performing the functionin
section 97V B the Registrar, or adelegate of the
Registrar, is an authorised person within the meaning
of that term in Schedule 5.

(5) Inthissection —
“party” includes a section 97UM signatory.
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97VD. Registrar to notify partiesof certain deficienciesin
EEA

(1) Thissection applies where the Registrar is not satisfied
that an EEA isin order for registration for one or more
of the following reasons —

(@ it doesnot comply with section 97UL, 97UN or
97US,

(b) it does not pass the no-disadvantage test;

(c) it purportsto provide for a condition of
employment that is less favourable to the
employee than a minimum condition of
employment under the MCE Act.

(2) Where this section applies the Registrar must give
notice in writing to the parties setting out —

(@) thedeficienciesin the EEA that, in hisor her
opinion, will make it necessary for the
Registrar to refuse to register it; and

(b) theterms of subsection (1) of section 97VE and

the period within which the parties may comply
with that subsection.

97VE. Partiesmay correct deficiencies

(1) If anocticeisgiven to the parties under section 97VD
they may, in accordance with the regulations, lodge a
revised EEA with the Registrar within the time
specified in the notice.

(2) A revised EEA so lodged isto be treated asif it were
an EEA duly lodged under section 97UY .

(3) Section 97VD does not apply to arevised EEA lodged
under subsection (1).
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4 If—

(@) theRegistrar has given a notice under
section 97VD; but

(b) arevised EEA isnot lodged in accordance with
subsection (1),

the Registrar must determine under section 97V G that
registration of the EEA is refused.

97VF. Registration
(1) If the Registrar is satisfied that an EEA isin order for
registration, the Registrar must —
() register the EEA; and

(b) giveto each party notice in writing of the
registration and of the day on which it occurred,
not later than 7 days after that day.

(2) TheRegistrar isnot to register an EEA before the
14" day after the day on which it was lodged under
section 97UY.

97VG. Refusal of registration
If the Registrar is not satisfied that an EEA isin order
for registration, the Registrar must —
(@) determinethat registration is refused; and

(b) within 7 days after making that determination,
give to each party anotice in writing of the
refusal and of the reasons for it.

97VH. When refusal has effect

(1) A refusal of registration comesinto force —

(@ ontheexpiry of the period of 14 days allowed
by section 97V M(2) for the bringing of an

page 24 No. 20 of 2002 As at 08 Jul 2002

Extract from www.slp.wa.gov.au, see that website for further information



Labour Relations Reform Act 2002

Amendments to provide for employer-employee agreements Part 2
Principal amendments to the Industrial Relations Act 1979 Division 1
s. 4

appeal against the refusal without an appeal
being duly brought; or

(b) if an appea isduly brought, on the failure of
the appeal.

(2) For the purpose of subsection (1)(b) an appeal fails
if —

(@ therefusa of registration is confirmed under

section 97VP(2); or

(b) the appeal iswithdrawn or is dismissed by the
relevant industrial authority for want of
prosecution.

97VI. Cessation of EEA for new employee where
registration refused
If an EEA made with anew employee —
(@ hastaken effect; but
(b) isrefused registration under section 97V G,
the EEA ceases to have effect for the purposes of this

Part as from the day on which the refusal comesinto
force under section 97VH.

97VJ. Recovery of money

(1) Where section 97V applies either party may, subject to
subsection (2), recover from the other any amount
which, if the EEA had not taken effect, he or she —

(@ would have been entitled to receive; or
(b) would not have been required to pay,
as the case may be, in respect of the period between the

day when the EEA took effect and the day on which
the refusal of registration cameinto force.

(2) Theentitlement of an employeeisto be determined for
the purposes of subsection (1) asif any relevant award
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provision extended to and bound the employer and the
employee during the period referred to in that
subsection.

(3) Anamount referred to in subsection (1) may be
recovered by action in an industrial magistrate’s court.

97VK. Employment conditions of new employee if
registration refused

(1) If an EEA ceasesto have effect under section 97VI —

(@ any relevant award provisions extend to the
employee; or

(b) if there are no such provisions, hisor her
employment becomes subject to a contract of
employment containing the same provisions as
those of the EEA that was refused registration,

other than —
(i) the provision specifying the term of the
EEA; and

(i) the EEA dispute provisions.

(2) A contract referred to in subsection (1)(b) —

(@ haseffect, and may be varied or terminated, as
if it were a contract entered into between the
employer and the employee; and

(b) haseffect regardless of the provisions of any
contract of employment referred to in
section 97UE(2) between the employer and the
employee.

97VL. Registrar to provide copy

(1) The Registrar must give acopy of an EEA that is
registered —

(@) tothe employer and the employee; and
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(b) where applicable, to the employee's
representative.

(2) The Registrar must comply with subsection (1) not
later than 7 days after the day on which the EEA is
registered —

(@ under section 97VF; or

(b) by order of arelevant industrial authority under
section 97V P(2)(b).

Subdivision 3— Appeal against refusal of registration

97VM. Appeal against refusal of registration

(1) Theemployer or the employee under an EEA may
appeal to the relevant industrial authority against a
refusal by the Registrar to register the EEA.

(2) Anappeal must be brought within 14 days after the day
on which the party received notice of the refusal under
section 97V G.

(3) Thetime limit specified in subsection (2) cannot be
extended under section 27(1)(n).

97VN. Relevant industrial authority to notify parties of
certain deficienciesin EEA

(1) Thissection applies on an appeal against arefusal by
the Registrar to register an EEA for one or more of the
following reasons —

(@ it doesnot comply with section 97UL, 97UN or
97US,

(b) it does not pass the no-disadvantage tet;

(c) it purportsto provide for a condition of
employment that is less favourable to the
employee than a minimum condition of
employment under the MCE Act.
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(2) Where this section applies the relevant industrial
authority may give notice in writing to the parties
setting out —

(@ thedeficienciesin the EEA that, in the opinion
of that authority, make it necessary for
registration to be refused; and

(b) thetermsof subsection (1) of section 97VO and
the period within which the parties may comply
with that subsection.

97VO0O. Partiesmay make corrections

(1) If anocticeisgiven to the parties under section 97VN
they may, in accordance with the regulations, lodge a
revised EEA with the relevant industrial authority
within the time specified in the notice.

2 If—
(@) arevised EEA issolodged; and
(b) therelevant industrial authority is satisfied that
itisin order for registration,

the authority may cause it to be registered by disposing
of the appeal in the manner provided for by
section 97VP(2)(b)(i).

@) If—

(@ thereevant industrial authority has given a
notice under section 97V N; but

(b) arevised EEA isnot lodged in accordance with
subsection (1),

the authority must dispose of the appeal in the manner
provided for by section 97VP(2)(a).
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97VP. Determination of appeal

(1) Indetermining an appeal the relevant industrial
authority isnot limited to the material that was before
the Registrar, but may inform itself in such manner as
it thinksfit.

(2) On the determination of an appeal the relevant
industrial authority may —

(@ confirm the refusal of registration; or
(b) setasidetherefusal and —

(i) order the Registrar to register the EEA,;
or

(i)  remit the matter to the Registrar for
reconsideration with any direction or
recommendation the relevant industrial
authority thinksfit.

(3) Therelevant industrial authority must give the parties
notice in writing of its determination within 7 days
after it is made.

97VQ. Proceedingsunder this Subdivision

(1) The Commission may make regul ations under
section 113 providing for the practice and procedure to
be followed for the purposes of appeals under this
Subdivision.

(2) Subject to subsection (1), the relevant industrial
authority may exercise such of the powers set out in
sections 27, 28 and 33 as the authority considersit
necessary or expedient to exercise for the purposes of
an appeal under this Subdivision.
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97VR.

97VSs.
D)

2

3)

Divison 6 — No-disadvantage test
Subdivision 1 — Definition
Definitions
In this Subdivision —

“award” includes an award under the Coal Industry
Tribunal of Western Australia Act 1992;

“comparable award”, in relation to an employee,
means an award or awards regulating the terms
and conditions of employment of employees
engaged in the same kind of work as the
employes;

“relevant order” means any order under this Act that
is prescribed by the regul ations for the purposes of
section 97V S.

No-disadvantage test defined

For the purposes of Schedule 4 clause 1(1)(e), an EEA
passes the no-disadvantage test if it does not
disadvantage the employeein relation to the terms and
conditions of his or her employment.

An EEA disadvantages an employee as mentioned in
subsection (1) only if its provisions result, on balance,
in areduction in the overall entitlements of the
employee under —

(@ anaward; or
(b) arelevant order,
to which this subsection applies.

Despite subsection (2), an EEA isto be taken to
disadvantage the employee as mentioned in
subsection (1) if —
(@) it confers on the employer a power to change
any term or condition of the employment
without the consent of the employee; and
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(b) the employer could exercise the power in away
that would result, on balance, in areduction in
the overal entitlements of the employee
referred to in subsection (2).

(4) Subsection (2) appliesto —
(@ anaward; or
(b) arelevant order,

that the Registrar determines, whether under
section 97V T or otherwise, would otherwise extend to
the employee.

(5 If the Registrar is satisfied that there is no award that
would otherwise extend to the employee,
subsection (2) appliesto —

(@ any award, including an award under the
Commonwealth Act, that the Registrar
determines, whether under section 97VT or
otherwise, to be a comparable award; and

(b) arelevant order.
6) If—
(8 theRegistrar isnot able to determine an award
for the purposes of subsection (4) or (5); or
(b) section 97VT(2)(b) applies,

the EEA isto be taken not to disadvantage the
employee in relation to the terms and conditions of his
or her employment.

Note; By virtue of section 5(2) of the Minimum Conditions of Employment
Act 1993 a provision of an employer-employee agreement is of no effect
if it isless favourable to the employee than a minimum condition of
employment under that Act.
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97VT. Determination of award, comparable award or
relevant order by Registrar

(1) If anemployer —
(8) proposesto enter into an EEA; but

(b) isunsure which award, comparable award or
relevant order will be relevant to the
employment for the purposes of section 97VS,

the employer may apply in writing to the Registrar for
the making of adetermination of that matter.

(2) Upon such an application being made the Registrar
must —

(@ determine which award, comparable award or
relevant order will be relevant for the purposes
of section 97VS; or

(b) determinethat thereis no such award,
comparable award or relevant order.

(3) A determination under subsection (2) is binding on the
Registrar for the purposes of section 97V Sif the EEA
concerned islodged for registration under Division 5,
unless the Registrar considers that the circumstances
existing at the time when the determination was made
have changed in a materia way.

97VvU. All entitlementsto be consider ed

In comparing the entitlements of an employee under an
EEA to the entitlements that would be provided to the
employee under —

(& anaward or acomparable award; or
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(b) arelevant order,

the Registrar must take into account all relevant
benefits whether in the form of money or otherwise.

97VV. Particular provision for case where Supported
Wage System applies

An EEA does not disadvantage an employeein relation
to hisor her employment by reason only of areduction
of the employee’ swages if —
(@ theemployeeisé€ligiblefor the Supported
Wage System; and
(b) the EEA provides for the payment of wagesto
the employee at arate that is not less than the
rate set in accordance with that System for
persons of a class that includes the employee.

Subdivision 2 — Principlesto be followed in application of
no-disadvantage test

97VW. Definition

In this Subdivision —

“Commission” means the Commission in Court
Session.

97vX. Commission to establish principles and guidelines

(1) The Commission must prepare an instrument setting
out the principles and guidelines that are to be followed
by the Registrar in determining whether an EEA passes
the no-disadvantage test.

(2) Theinstrument must not be inconsistent with this Part.

(3 Section 43(7), (8) and (9) of the Interpretation
Act 1984 apply to the instrument asif it were
subsidiary legidation.
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(4) Subject to section 97W, the Commission may amend
the instrument or revoke it and substitute another
instrument for it.

(5) The Commission must cause the instrument, and any
amendment or substituted instrument, to be published
in the Industrial Gazette and —

(@ inanewspaper circulating throughout the State;
or

(b) onaninternet website maintained by the
Commission.

97VY. Registrar and Commission to give effect to
instrument

The provisions of an instrument under section 97V X
areto be complied with —

(@ by the Registrar and officers of the Commission
in making determinations for the purposes of
paragraph (e) of Schedule 4 clause 1(1); and

(b) by therelevant industrial authority in the
determination of an appeal under section 97VP,
so far asit relates to a determination under that

paragraph.
97VZ. Minister and certain bodies may seek amendment

(1) TheMinister or apeak industrial body may at any time
apply to the Commission to have the instrument under
section 97V X —

(@ amended so that it makes provision to the effect
set out in the application; or

(b) replaced by anew instrument that makes
provision to the effect set out in the application.
(2) If anapplication is so made the Commission may —
() exerciseits powersunder section 97V X(4); or
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(b) declineto do so.

(3) Insubsection (1) —
“peak industrial body” means the Council, the
Chamber and the Mines and Metals Association.

97W. Requirement for public comment

Before the Commission exercises any power in
section 97V X (4), whether on an application under
section 97V Z or otherwise, it must call for public
comment in accordance with section 97WA.

97WA. Public comment on amendment or substitute
instrument

(1) Where this section applies the Commission must make
available for public comment a draft (“the exposure
draft”) of —

(@ any proposed amendment to the instrument
under section 97V X; or

(b) theinstrument that is proposed to be substituted
for that instrument,

as the case may be.

(2) The Commission must —
(@) causeanotice giving agenera description of
the exposure draft to be published in adaily
newspaper circulating throughout the State; and

(b) includein the notice the following
information —

(i) theplacesat which acopy of the
exposure draft may be obtained;

(i) astatement that written submissions on
the exposure draft may be made to the
Commission by any person within a
specified period; and
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(ili)  the address to which the submissions
may be delivered or posted.

(3 The period specified under subsection (2)(b)(ii) must
be not less than 30 days after notice has been published
under subsection (2)(a).

(4) The Commission must have regard to any submission
made in accordance with the notice.

Divison 7 — Register
97WB. Definition
(1) InthisDivision—
“protected information” means —

(@ thename of the employee under an EEA;

(b) theprovisionsof an EEA, or any particular
provision, declared under section 97WE to
be exempt from the operation of
section 97WD(1); and

(c) theaddress of the employee under an EEA.

(2) Insubsection (1)(a) and (b) —

“EEA” does not include an EEA that is made with a
person who is an employee within the meaning in
the Public Sector Management Act 1994.

97WC. Register
(1) The Registrar must keep aregister for the purposes of
Division 5.
(2) Theregister —

(@ must record particulars of every EEA that is
registered under Division 5; and

(b) may do so inaform and manner determined by
the Registrar.
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(3) The Registrar may determine that the register isto be
in the form of information stored on a computer.

97WD. Inspection of register

(1) The Registrar must alow any person, on payment of
the fee (if any) prescribed by the regulations, to inspect
an EEA registered under Division 5.

(2) Subsection (1) does not include the inspection of
protected information.

97WE. Commission may exempt an EEA from inspection

(1) The Commission may, by order —

(@) exempt the provisions of an EEA, or any
particular provision, from the operation of
section 97WD(1); or

(b) vary anorder so made,
if it considersthat it isin the public interest to do so.

(2) An order under subsection (1) may be revoked by the
Commission if it considers that the continuation of the
order isno longer in the public interest.

(3 The powers of the Commission under this section are
exercisable on application made by a party to the EEA
concerned.

(4) Thissection does not apply to an EEA that is made
with a person who is an employee within the meaning
in the Public Sector Management Act 1994.

97WF. Protected information not to be disclosed

(1) A person to whom this subsection applies must not,
directly or indirectly, record, disclose or make use of
protected information obtained in the course of
performing functions under this Part except —

(@ inthe course of performing those functions;
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(b) asrequired or allowed by this Act or any other
written law;

(c) for the purpose of proceedingsin acourt;

(d)  with the written authority of the employer or
employee to whom the protected information

relates; or
(e) inother circumstances prescribed by the
regulations.
Penalty: $5 000.

(2) Subsection (1) appliesto a person who —

(@ holdsor has held office as the Registrar or a
Deputy Registrar; or

(b) otherwiseisor has been an officer of the
Commission.

97WG. Certified copies

(1) TheRegistrar or aDeputy Registrar may, on payment
of the fee (if any) prescribed by the regulations, issue
to aparty or a section 97UM signatory to an EEA that
isregistered under Division 5 a certified copy of the
EEA.

(2) Inall courts and proceedings a certified copy so issued
is evidence of the EEA of which it isa copy.

(3 A document that purports to be a certified copy of an
EEA issued by the Registrar or a Deputy Registrar isto
be taken to be such a copy unless the contrary is
proved.
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Divison 8 — Disputes
97WH. Definitions
In this Division —
“arbitrator” means—
(@) anarbitrator appointed by or under EEA
dispute provisions; or
(b) where aprovision made under section 97UP
applies, arelevant industrial authority;
“dispute’” means a question, dispute or difficulty that

has arisen out of or in the course of employment
under an EEA.

97WI. Arbitration jurisdiction of relevant industrial
authority

(1) A relevant industrial authority has jurisdiction to deal
with and determine any dispute that isreferred to the
authority for arbitration under a provision of the kind
mentioned in section 97UP that isincluded in EEA
dispute provisions.

(2) In conducting an arbitration the relevant industrial
authority —

(@ must comply with the provisions of the EEA
concerned; and

(b) may exercise powers under this Act, other than
this Division, only to the extent that the
authority is empowered by the provisions of the
EEA to do so.

97WJ. Representation

An employer or an employee may be represented by
his or her bargaining agent in connection with a
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dispute, including in proceedings before an arbitrator
under EEA dispute provisions.

97WK. Referral torelevant industrial authority where
delay alleged in disputeresolution

(1) Thissection appliesif —
(@) adispute hasarisen (“theoriginal dispute’);
and
(b) aparty to the EEA concerned alleges that the
other party has failed to comply with any time

[imit included in the EEA dispute provisions
under section 97U0O(2)(c).

(2) The party who alleges the non-compliance may refer
the allegation to the relevant industrial authority.

(3) A referral under subsection (2) operates —

(@ asabartothereferral of the original disputeto
arbitration; or

(b) asastay of any arbitration proceedings that
have been commenced in respect of that
dispute,

unless the referral is dismissed under subsection (6) or
is sooner withdrawn.

(4) If therelevant industrial authority is satisfied that the
allegation is proved it must enter on and complete an
arbitration of the original dispute in place of any other
arbitrator provided for by, or that could be or has been
appointed under, the EEA dispute provisions.

(5 Therelevant industria authority —

(@ hasjurisdiction to act under subsection (4)
despite the EEA dispute provisions; and
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(b) when doing so has the same powers and duties
in respect of the original dispute as an arbitrator
acting under those provisions would have had.

(6) If therelevant industrial authority is not satisfied that
the allegation is proved —

(@ theauthority must order that the matter be
dismissed; and

(b) the EEA dispute provisions have effect asif
there had been no referral under this section.

97WL. Several disputes may be subject of one arbitration

(1) Thissection applies where —
(@ 2 or more employees have a dispute with the
same employer;
(b) theissuesinvolved are substantially the same or
similar in each case; and
(c) theEEA dispute provisionsin each EEA are
substantially the same.

(2) The employees may agree in writing that, subject to the
approval of the arbitrator, all matters are to be heard
and determined at the same time in one arbitration
proceeding.

(3) Anagreement under subsection (2) must be made
before an arbitrator has entered on the arbitration.

(4) Subject to the approval mentioned in subsection (2),
the employer must ensure that effect is given to the
agreement, so long asit remainsin force.

97WM. Power of arbitrator to obtain infor mation

An arbitrator acting under EEA dispute provisionsis an
authorised person within the meaning of that termin
Schedule 5.
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97WN. Ordersand determinationsof arbitrators

(1) Thissection applies where —

(@) adispute has been referred to an arbitrator
under EEA dispute provisions; or

(b) arelevant industrial authority is acting under
section 97WK (4).
(2) The powers conferred by this section are subject to the
limitations that they do not empower an arbitrator —

(@ toenforcean EEA by making any order or
determination that an industrial magistrate’s
court may make under section 83; or

(b) tomake an order or determination that isin
conflict, or isinconsistent, with the EEA or the
contract of employment concerned.

(3) Anarbitrator may —

(& make one or more of the orders or
determinations described in subsection (4); or

(b) refuseto make any order or determination if he
or she considers that —

(i) thereferral was vexatious; or
(i)  the subject matter of the disputeis
lacking in substance.
(4) Anarbitrator may —

(@ determine the meaning or effect of the EEA
concerned,

(b) order aparty —
(i) todo aspecified thing; or
(i) cease any specified activity;
or
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(c) make any other order or determination that he
or she considers necessary or expedient to
resolve the dispute.

(5) If thereisany conflict or inconsistency between the
provisions of subsections (3) or (4) on the one hand
and those of the EEA or the contract of employment
concerned on the other, the latter prevail.

97WO. Further provisions about ordersand deter minations

An order or determination of an arbitrator —

(@ must bein writing and accompanied by the
reasons for its making;

(b) isfina and not subject to appeal; and

(c) must be complied with by the employer and the
employee unless they agree in writing not to
give effect to it.

97WP. Enforcement of ordersand deter minations

(1) Anorder or determination referred toin
section 97WN(4)(b) and (c) made by an arbitrator that
isarelevant industrial authority is enforceable under
section 83.

(2) Where an order or determination referred toin
section 97WN(4)(b) and (c) is made by an arbitrator
that is not arelevant industrial authority, the arbitrator
must, at the request of a party and in accordance with
any requirements of the regulations, lodge a copy of
the order or determination with the Commission.

(3 An order or determination lodged under subsection (2)
is enforceable under section 83 asiif it were an order of
the Commission.
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97WQ. Industrial magistrate’s court not bound by
inter pretations of EEA

In any proceedings under section 83 for the
enforcement of a provision of an EEA, an industrial
magistrate’ s court is not bound by a determination of
the meaning or effect of the provision made by an
arbitrator under the EEA dispute provisions.

Division 9 — EEAsfor personswith mental disabilities
Subdivision 1 — Preliminary

97WR. Definitions
In this Division —

“applicant” means the person who has made an
application under section 97WV or 97XM;

“Guardianship and Administration Board” or
“Board” meansthe Board established by section 5
of the Guardianship and Administration Act 1990;

“medical practitioner” means a person registered
under the Medical Act 1894;

“mental disability” includes—
(@ anintelectua disability;
(b) apsychiatric condition;
(c) anacquired braininjury; or
(d) dementia;

“person with a mental disability” means the person
with amental disability who has made an
application under section 97WV or 97XM, or on
whose behalf such an application has been made;

“proposed representative” has the meaning given by
section 97WV (3) or 97XM(3), as the case may be;

page 44 No. 20 of 2002 As at 08 Jul 2002

Extract from www.slp.wa.gov.au, see that website for further information



Labour Relations Reform Act 2002

Amendments to provide for employer-employee agreements Part 2
Principal amendments to the Industrial Relations Act 1979 Division 1
s. 4

97WS.

(1)

(2)

3)

(4)

“revocation order” has the meaning given by
section 97X1(2).

Relationship of this Division to Guardianship and
Administration Act 1990

An order cannot be made under section 97WZ or 97XN
approving arepresentative of a person if a guardianship
order isin force under which there is appointed —

(@ aplenary guardian of the person; or

(b) alimited guardian of the person in whom are
vested functions that are conferred on a
representative by sections 97UD and 97XD.

The making of a guardianship order in respect of a
person automatically revokes an order under

section 97WZ or 97XN approving a representative of
the person if under the guardianship order thereis
appointed —

(@ aplenary guardian of the person; or

(b) alimited guardian of the person in whom are
vested functions that are conferred on a
representative by sections 97UD and 97XD.

The revocation of an order by operation of

subsection (2) does not affect anything done in good
faith by the representative concerned before he or she
received notice of the revocation.

In this section and in section 97WU the expressions
“guardianship order”, “plenary guardian” and
“limited guardian” have the same meanings as they
have in the Guardianship and Administration Act 1990.
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97WT. Registrar to notify Board of applicationsand orders
for approval of representative

(1) The Registrar must give the Guardianship and
Administration Board notice in writing of every —

(@) application that is made under section 97WV or
97XM; and

(b) order that is made under section 97WZ or
97XN.
(2) A notice under subsection (1)(a) must identify —

(8 theperson with amental disability to whom the
application relates; and

(b) the proposed representative.

(3) A notice under subsection (1)(b) must identify —
(@ therepresented person; and
(b) therepresentative,

to whom the order relates.

(4) The Registrar must not dispose of an application under
section 97WV or 97XM until the Board has given the
Registrar the information required by section 97WU.

97WU. Board to notify Registrar of relevant guardianship
orders

(1) Where the Board receives a notice under section 97WT
it must —

(@ inform the Registrar in writing whether or not
there is any relevant guardianship order in force
in respect of the person with amental disability
or the represented person, as the case may be;
and

(b) if thereissuch an order in force, provide the
Registrar with particulars of it.
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(2) A guardianship order isrelevant for the purposes of
subsection (1) if it appoints —
(@ aplenary guardian; or
(b) alimited guardian in whom are vested

functions that are conferred on arepresentative
by sections 97UD and 97XD.

(3) Wherethe Board —

(@ hasreceived notice under section 97WT of an
order made under section 97WZ or 97XN; and

(b) subsequently makes a guardianship order in
respect of the represented person concerned
that, by operation of section 97WS(2),
automatically revokes the order referred to in
paragraph (a),

it must give the Registrar notice in writing of the
guardianship order so made.

(4) The Registrar must give to the representative and the
employer concerned notice in writing of the revocation
referred to in subsection (3).

Subdivision 2 — Approval of person to act on behalf of
person with a mental disability

97WV. Application for approval

(1) Thissection appliesto a person —

(& who hasthe prospect of being employed by an
employer under an EEA; but

(b) whoisin genera incapable, because of a
mental disability, of making reasonable
decisions on matters pertaining to an
employer-employee relationship.
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(2) An application may be made to the Registrar by or on
behalf of a person to whom this section applies for an
order approving a person to act on his or her behalf in
relation to —

(@ themaking of an EEA as provided by
section 97UD; and

(b) the mattersreferred to in section 97XD(1) in
connection with an EEA so made.

(3 The person sought to be approved (“the proposed
representative’) must be one who satisfies the
requirements of section 97WY .

97WW. Requirementsfor application
(1) Anapplication under section 97WV must be made —

(@ intheform prescribed under section 97WX;
and

(b) inaccordance with the regulations.
(2) The proposed representative may be the applicant.

(3 An application must be accompanied by acertificate in
respect of the person with amental disability —

(@ intheform prescribed under section 97WX; and

(b) duly completed by a person who is stated in the
form to be amedical practitioner.

(4) The applicant must also provide such information and
evidence as the Registrar may request in writing.

97WX. Formsto be prescribed

(1) TheRegistrar isto prescribe, by order published in the
Gazette, the formsthat are to be used for the purposes
of section 97WW.

(2) Theform of application must include provision for the
proposed representative to signify hisor her consent to
the application.
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(3) Theform of certificate must be designed to show that,
in the opinion of amedical practitioner, the person with
amental disability isin general incapable, because of
the disability, of making reasonable decisions on
matters pertaining to an employer-employee
relationship.

97WY. Who may be approved as arepresentative

(1) A person may be approved under section 97WZ or
97XN only if he or she —

(@) isthe spouse of the person with a mental
disability;

(b) isclosely associated with the person with a
mental disability and has reached 18 years of
age; or

(c) belongsto aclass of personsthat is prescribed
by the regulations.

(2) For the purposes of subsection (1)(b), apersonis
closely associated with the person with a mental
disability if, and only if, the first-mentioned person —

(@ regularly provides or arranges for domestic
services and support to; or

(b) maintains aclose persona relationship with,
the person with amental disability.

(3) Itisimmaterial for the purposes of subsection (2)
whether or not the person isrelated in any way to the
person with amental disability.

97WZ. Approval of representative

(1) Where an application is made under section 97WV, the
Registrar must make an order approving the proposed
representative if he or sheis satisfied that —

(8 theapplication isnot one that is prohibited by
section 97WS(1);
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(b)  section 97WW has been complied with; and
(c) the proposed representative —
(i) satisfiesthe requirements of
section 97WY ; and
(i)  consents to the application.

(2) TheRegistrar isto rely on the certificate given under
section 97WW(3) and it isnot his or her function to be
satisfied —

(8 that the person with amental disability isa
person to whom section 97WV applies; or
(b) that the certificate has been correctly given.
(3) The Registrar must give notice in writing of the making

of an order under subsection (1) within 7 days after it is
made to —

(@ therepresented person, the applicant (if he or
she was not the represented person) and the
representative; and

(b) the Guardianship and Administration Board.
97X.  Effect of order

An order under section 97WZ authorises the person
approved by the order (“therepresentative’), so long
asthe order remainsin force, to act on behalf of the
person with amental disability (“the represented
person”) in relation to —

(@ themaking of one or more EEAS under
section 97UD; and

(b) the mattersreferred to in section 97XD(1).
97XA. Refusal of approval

If the Registrar is not satisfied as mentioned in
section 97WZ(1) he or she must —

(@ refuseto make an order under that section; and
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(b) within 7 days after doing so give the applicant
and the proposed representative notice in
writing of the refusal, including a statement of
the reasonsfor it.

97XB. Appeal against refusal of approval

(1) If the Registrar refuses to make an order under
section 97WZ the person with amental disability, or a
person acting on his or her behalf, may appeal to the
Commission against the refusal.

(2) Anappeal must be brought within 14 days after the day
on which the applicant received notice of the refusal
under section 97XA.

97XC. Determination of appeal

(1) An appea to the Commission under section 97XB
must be heard and determined by a Commissioner.

(2) Indetermining an appeal the Commission is not limited
to the material that was before the Registrar, but may
inform itself in such manner as it thinks fit.

(3) On the determination of an appeal the Commission
may —
(@ confirm the refusal to make an order;

(b) quash the Registrar’ s determination and make
an order approving the proposed representative;
or

(c) remit the matter to the Registrar for
reconsideration with any direction or
recommendation the Commission thinksfit.

(4) The Commission must give the appellant and the
proposed representative notice in writing of its
determination within 7 days after it is made.
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Subdivision 3— Functions of representative

97XD. Functions
(1) Inadditionto hisor her functions under section 97UD,
arepresentative —

(& may act on behalf of the represented person in
relation to the operation and enforcement of an
EEA; and

(b) inparticular, may perform any function
described in subsection (2) on behalf of the
represented person.

(2) Thefunctionsreferred to in subsection (1)(b) are —

(@) tomakearequest under section 97UH;

(b) to appoint, or terminate the appointment of, a
bargaining agent under section 97U,

(c) to make acancellation agreement;

(d) tomake andlodge arevised EEA under
section 97VE(1) or 97VO(1);

(e) torecover any amount referred toin
section 97V or 97V J;

(f) tobring an appeal under section 97V M;

(g) tomakean application referredtoin
section 97WE(3);

(h) to give awritten authority for the purposes of
section 97WF(1)(d);

(i) toact on behalf of the represented person for
the purpose of carrying out any EEA dispute
provision;

() tomakeareferral under section 97WK(2); and

(k) torefer amatter to the Commission as
mentioned in section 29(1a).
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97XE. Effect of acts of representative

The performance of afunction referredtoin
section 97XD by arepresentative has effect asif —

(@ it werethe performance of the represented
person; and

(b) therepresented person were of full legal
capacity.

97XF. Duties of representative

(1) Inperforming the functions referred to in section 97XD
arepresentative is to act according to his or her opinion
of the best interests of the represented person.

(2) Without limiting subsection (1), a representative actsin
the best interests of the represented person if he or she
acts asfar as possible —

(@) asanadvocate of the represented person in
relation to any EEA;

(b) insuch away asto encourage the represented
person to become capable of making reasonable
decisions on matters pertaining to an
employer-employee relationship;

(c) insuchaway asto protect the represented
person from abuse or exploitation in
employment; and

(d) in consultation with, and taking into account
the wishes of, the represented person.

(3) A failure of arepresentative to observe the duty
mentioned in subsection (1) does not give rise to any
liability on the part of the representative, but this does
not affect the operation of —

(@ Subdivision 4; or
(b) any other written law.
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Subdivision 4 — Termination of representative's
authority to act

97XG. Duration of order approving representative
An order under section 97WZ(1) or 97XN(1) remains
in force until —

(@) therepresentative resigns in accordance with
section 97XH; or

(b) theorder isrevoked —
(i) by operation of section 97WS(2); or

(i) by anorder (“arevocation order”)
made under section 97XK.

97XH. Resignation of representative

(1) A representative may give notice in writing to the
Registrar of his or her wish to resign from the position
of representative.

(2) Where noticeis so given the Registrar must approve
the resignation.

(3 Theresignation has effect —

(@ ontheday on which notice in writing of the
approval is given to the representative by the
Registrar; or

(b) onalater day specified by the Registrar in that
notice.

97X1. Application to Board for revocation order

(1) Anapplication may be made to the Guardianship and
Administration Board, in accordance with the
regulations, for an order (“a revocation order™)
revoking an order under section 97WZ(1) or 97XN(1).
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(2) The application may be made by —

(@) therepresented person or a person acting on his
or her behalf; or

(b) any other person who satisfies the Board that he
or she has a sufficient interest in the
application.

(3) The application may only be made on one or more of
the following grounds —

(a) that the represented person isno longer a
person to whom section 97WV (1)(b) applies;

(b) that the representative has failed to act in the
best interests of the represented person;

(c) thatitisfor some other reason no longer in the
interests of the represented person for the
representative to act on his or her behalf.

97XJ. Opportunity to be heard

(1) The representative must be given areasonable
opportunity to be heard on an application for a
revocation order.

(2) The represented person, or another person acting on his
or her behalf, must be given areasonabl e opportunity
to be heard if an application for arevocation order is
made other than by or on behalf of the represented
person.

97XK. Board may make revocation order

(1) Where an application is madeto it under section 97XI1,
the Board must make arevocation order if it is satisfied
that —

(@ the grounds on which the application is made
have been established; or
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(b) itisfor some other reason no longer in the
interests of the represented person for the
representative to act on his or her behalf.

(2) Where the Board makes arevocation order it may also
exercise the power conferred on the Registrar by
subsection (1) of section 97XN if it is satisfied as to the
matters set out in each of the paragraphs of that
subsection, other than paragraph (c).

(3) If theBoard isnot satisfied as mentioned in
subsection (1) it must order that the application is
refused.

(4) Theexecutive officer of the Board must give notice in
writing to the Registrar of the determination of the
Board.

(5 An order under subsection (1) or (2) takes effect —

(@ ontheday on which notice of the order is given
to the representative; or

(b) onalater day specified in the order.

97XL. Application of Guardianship and Administration
Act 1990 for purposes of section 97XK

(1) Thefollowing provisions of the Guardianship and
Administration Act 1990 apply for the purposes of
section 97XK, with all necessary changes, in the same
way as they apply for the purposes of that Act —

(@ sections 113 and 114 and Schedule 1 Part B,
other than clause 13;

(b) clause 13(2) and (3) of Schedule 1 Part B, but
subject to section 97XJ of this Act.

(2) Part3Divisions2A, 3 and 4 of the Guardianship and
Administration Act 1990 do not apply to a
determination of the Board under section 97XK.
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Subdivision 5— Approval of new representative

97XM.

)

(2)

3)

(4)

(5)
(6)

()

(8)

Application for new approval whererepresentative
diesor approval isrevoked

This section applies where —
(8 arepresentative dies; or
(b) the approval of arepresentative isrevoked
under subsection (1) of section 97XK without a

new representative being approved under
subsection (2) of that section.

An application may be made to the Registrar by or on
behalf of the person who immediately before the death
or revocation was the represented person for an order
approving a person to act in place of the representative
who has died or whose approval has been revoked.

The person sought to be approved (“the proposed
representative’) must be one who satisfies the
requirements of section 97WY .
The application must be made —
(@ intheform prescribed under subsection (6); and
(b) inaccordance with the regulations.

The proposed representative may be the applicant.

The Registrar isto prescribe, by order published in the
Gazette, the form of application that isto be used for
the purposes of subsection (2).

The form must include provision for the proposed
representative to signify his or her consent to the
application.

The applicant must also provide such information and
evidence as the Registrar may request in writing.
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97XN. Approval of representative

(1) Where an application is made under section 97XM, the
Registrar must make an order approving the proposed
representative if he or sheis satisfied that —

(@ thecircumstances mentioned in
subsection (1)(a) or (b) of that section apply;

(b) theapplication is not one that is prohibited by
section 97WS(1);

(c) section 97XM(4) has been complied with; and
(d) the proposed representative —

(i) satisfiesthe requirements of
section 97WY ; and

(i)  consentsto the application.

(2) The Registrar must give noticein writing of an order
within 7 days after it is made to —

(@ therepresented person, the applicant (if he or
she was not the represented person) and the
representative; and

(b) the Guardianship and Administration Board.

97X0. Effect of order

An order under section 97XN authorises the person
approved by the order (“therepresentative’), so long
asthe order remainsin force, to act on behalf of the
person with amental disability (“the represented
person”) in relation to —

(@ themaking of one or more EEAS under
section 97UD; and

(b) the mattersreferred to in section 97XD(1).
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97XP. Refusal of approval
If the Registrar is not satisfied as mentioned in
section 97XN(1) he or she must —
(@ refuseto make an order under that section; and

(b) within 7 days after doing so give the applicant
and the proposed representative noticein
writing of the refusal, including a statement of
the reasonsfor it.

97XQ. Appeal against refusal of approval

Sections 97XB and 97X C apply where the Registrar
refuses to make an order under section 97XN in the
same way as they apply to arefusal of approval under
section 97XA.

Subdivison 6 — Miscellaneous

97XR. Powersof Registrar
For the purpose of determining an application under
section 97WV or 97XM, the Registrar may —

(@ meet with the persons who are concerned in the
application; and

(b) otherwise obtain information in any way that
the Registrar thinks appropriate.

97XS. EEA not affected by revocation of order or vacancy
in position of representative

An EEA to which arepresented person is a party is not
affected by —
(@ theoperation of section 97WS(2); or

(b) thefact that the position of representative is
vacant because of —

(i) themaking of arevocation order; or
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(i) theresignation or death of the
representative.

97XT. Register

(1) The Registrar must keep aregister for the purposes of
this Division.
(2) Theregister —

(@ must record particulars of every order that is
made under section 97WZ or 97XN; and

(b) may do so in aform and manner determined by
the Registrar.

(3 The Registrar may determine that the register isto be
in the form of information stored on a computer.

(4) Subject to any restriction on inspection imposed by the
regulations, the Registrar must allow any person to
inspect the register on payment of the prescribed fee, if
any.

97XU. Certified copies

(1) TheRegistrar or aDeputy Registrar may, on payment
of the fee (if any) prescribed by the regulations, issue
to any person a certified copy of an entry in the register
kept under section 97XT.

(2) Inall courtsand proceedings a certified copy so issued
is evidence of the matters to which it relates.

(3) A document that purportsto be a certified copy of an
entry in the register issued by the Registrar or a Deputy
Registrar isto be taken to be such a copy unless the
contrary is proved.

page 60 No. 20 of 2002 As at 08 Jul 2002

Extract from www.slp.wa.gov.au, see that website for further information



Labour Relations Reform Act 2002

Amendments to provide for employer-employee agreements Part 2
Principal amendments to the Industrial Relations Act 1979 Division 1
s. 4

97XV. Information not to be disclosed

(1) A person to whom this subsection applies must not,
directly or indirectly, record, disclose or make use of
information obtained in the course of performing
functions under this Division except —

(@ inthe course of performing those functions;

(b) asrequired or alowed by this Act or any other
written law;

(c) for the purpose of proceedingsin acourt;

(d) with the written authority of each personto
whom the information relates; or

(e) inother circumstances prescribed by the
regulations.

Penalty: $5 000.

(2) Subsection (1) appliesto a person who —
(@ holdsor has held office as the Registrar or a
Deputy Registrar; or

(b) otherwiseis or has been an officer of the
Commission.

97XW. Proceedingsunder thisDivision

(1) The Commission may make regul ations under
section 113 providing for the practice and procedure to
be followed for the purposes of —

(@ anapplication under section 97WV, 97XI or
97XM; and

(b) an appeal under section 97XB or 97XQ.

(2) Provision made under subsection (1)(a) must not be
inconsistent with the provisions that have effect under
section 97XL(1).
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(3) Subject to subsection (1)(b), the Commission may
exercise such of the powers set out in sections 27, 28
and 33 as the Commission considers it is hecessary or
expedient to exercise for the purposes of an appeal
under section 97XB or 97X Q.

Division 10 — Certain conduct prohibited

97XX. Purpose of thisDivision
The purpose of thisDivision isto ensure, asfar as
possible, that employees are given —

(@) agenuine choice asto their employment
arrangements; and

(b) sufficient information to enable them to make
informed choices about those arrangements.

97XY. Enforcement of prohibitionsin this Division

A contravention of section 97XZ, 97Y, 97YB, 97YD,
97YE or 97YF is not an offence but those sections —

(@ arecivil penalty provisionsfor the purposes of
section 83E; and

(b) inthe case of sections97YB and 97YF, are dso
enforceable under sections 97YC and 97YG
respectively.

97XZ. Making employment, transfer or promotion
conditional on EEA being entered into

(1) Except as provided by section 97Y A, a person must
not —

(@) offer aperson —
(i) employment; or
(i) apromotion or transfer in employment;
or
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(b) intimate to a person that he or she will be —
(i) employed; or
(i) promoted or transferred in employment,
only if the person agrees to the employment or the

continued employment, as the case may be, being
under an EEA to be entered into.

(2) Except as provided by section 97Y A, a person must
not —
(@ offer arepresented person —
(i) employment; or
(i) apromotion or transfer in employment;
or

(b) intimate to the representative of arepresented
person that the represented person will be —
(i) employed; or
(i) promoted or transferred in employment,

only if the representative agrees to the employment or
the continued employment, as the case may be, being
under an EEA to be entered into.

97Y.  Certain advertising

A person must not advertise the availability of
employment in terms that show an intention that any
employment relationship is to be under an EEA and not
otherwise.
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97YA.
N

(2)

3

97YB.

(1)

Exception to sections 97XZ and 97YB

Section 97XZ(1) or (2) or 97YB does not apply to an
offer of employment made, or an intimation of
employment given, that would otherwise come within
that provision if —
(@ thereisno award, enterprise order or industrial
agreement containing supported wage
provisions that extends to the employee; and

(b) the employment is being arranged through an
entity that provides employment services for
persons with disabilities.

In any proceedings under this Act it is for the person
who made the offer or gave the intimation to satisfy the
industrial magistrate’ s court that the exception in
subsection (1) appliesto the offer or intimation.

In this section and section 97YB —

“award” includes an award under the Coal Industry
Tribunal of Western Australia Act 1992.

Employer offering EEA to give choice asto
employment arrangements
This section applies where —
(@ aperson offers—
(i) toemploy aperson; or
(i) to promote or transfer an employee,

in terms that the prospective or continued
employment, as the case may be, isto be under
an EEA to be entered into; and

(b) the offer does not come within the exception in
section 97YA.
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(2) Where this section applies the person must also offer
the employee the choice of the employment or
continued employment being —

(@ under any relevant award or enterprise order;
or

(b) if thereisno such award or enterprise order,
under a contract of employment containing the
same provisions as those of the proposed EEA

other than —
(i) theprovision specifying the term of the
EEA; and

(i) the EEA dispute provisions.

(3) An offer required by subsection (2) must be made at
the same time and in the same way as the offer referred
to in subsection (1).

97YC. Order for compliance with section 97YB

(1) If anindustrial magistrate’' s court determines under
section 83E that a person has contravened
subsection (2) of section 97Y B, the court may order the
person to offer the employee the choices set out in that
subsection.

(2) It does not matter for the purposes of subsection (1)
whether or not the employee agreed to the employment
or continued employment being under the proposed
EEA.

(3) The court may make an order under this sectionin
addition to imposing a penalty under section 83E.

(4) A person must comply with an order made against him
or her under this section.

Penalty: $5 000 and a daily penalty of $500.
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97YD. Threatsand intimidation

(1) A person must not by threats or intimidation persuade
or attempt to persuade another person to enter into, or
not to enter into —

(@ anEEA;

(b) an EEA that contains or does not contain
particular provisions; or

(c) acancellation agreement.

(2) A person must not intimidate an employee, or threaten
injury or harm to the person or property of an
employee, because the employeeisor is not a party
to—

(@ anEEA;

(b) an EEA that contains or does not contain
particular provisions; or

(c) acancellation agreement.

(3) A person must not intimidate a representative, or
threaten injury or harm to the person or property of a
representative, because the represented personisor is
not a party to —

(@ anEEA;
(b) an EEA that contains or does not contain
particular provisions; or
(c) acancellation agreement.
97YE. Misinformation

A person must not make or give to another person any
misleading statement or information with intent to
persuade that other person to enter into, or not to enter
into —

(@ anEEA;
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97YF.

97YG.
@

2

(b) an EEA that contains or does not contain
particular provisions; or

(c) acancellation agreement.

Dismissal or detriment because of refusal to make
or cancel EEA
An employer must not —
(@ dismissan employeg;
(b) ater an employee s position to his or her
disadvantage;
(c) refuseto promote or transfer an employee; or

(d) otherwiseinjure an employeein relation to his
or her employment,

for the reason, or for reasons that include the reason,
that the employee, or where applicable the
representative of arepresented person, has refused to
enter into —

(e) anEEA;

(f) an EEA that contains or does not contain
particular provisions; or

(9) acancellation agreement.

Employee’ sremedy for breach of section 97YF

If under section 83E an industrial magistrate’s court
determines that an employer has contravened

section 97YF in relation to a person who is or was an
employee, the court may make an order under this
section.

The court may order the employer —

(@) torenstate the personif he or she was
dismissed from employment; or
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(b)  subject to subsection (5), to pay to the person
compensation for any loss or injury suffered as
aresult of the contravention,

or to do both of those things.

(3 The court may make an order under this section in
addition to imposing a penalty under section 83E.

(4) A personisnot entitled to compensation both under
this section and otherwise for the same dismissal, 10ss
or injury.

(5 The court does not have jurisdiction under
subsection (2) to order that there be paid —

(@) toan employee who has been dismissed, any
amount exceeding 6 months remuneration of
the employee; and

(b) inany other case, any amount exceeding $5 000
or such other amount asis prescribed by the
regulations.

(6) For the purposes of subsection (5)(a) the court may
calculate the amount on the basis of an average rate
received during any relevant period of employment.

(7) A person must comply with an order made against him
or her under this section.

Penalty: $5 000 and a daily penalty of $500.
97YH. Burden of proof

In any proceedings for a contravention of

section 97YF, if it is proved that an employer took any
course of action mentioned in that section against or in
relation to an employee after the employee, or where
applicable the representative of arepresented person,
refused to enter into —

(@ anEEA;
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(b) an EEA that contains or does not contain
particular provisions; or

(c) acancellation agreement,

it isfor the employer to prove that he or she took that
course of action for some reason other than because the
employee or representative refused to enter into any
EEA or cancellation agreement, as the case may be.

Division 11 — General

97Y|. Review of Divisions5,6and 7

(1) The Commission in Court Session, as required by
subsection (2), isto —
(@ carry out areview of the operation and

effectiveness of Divisions 5, 6 and 7, including
Schedules 4 and 5; and

(b) submit areport based on the review to the
Minister with any recommendation it thinks fit
to make.

(2) A review isto be carried out —

(8 assoon asis practicable after the expiry of
12 months beginning with the day on which
section 4 of the Labour Relations Reform
Act 2002 comes into operation; and

(b) at such other times as the Minister may in
writing request.

97YJ. Regulations

The Governor may make any regulation that is required
or permitted to be made, or necessary or convenient,
for the purposes of this Part.
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5. Schedules 4 and 5inserted

At the end of the Act the following Schedules are inserted —

Schedule 4 — Registration requirementsfor EEAS

[s. 97VB]

1. When EEA isin order for registration

(1) AnEEA isin order for registration if —

@
(b)
(©

(d)
(€)
()

Note:

(9)

(h)

section 97UF(1) does not apply to it;
it complies with sections 97UL, 97UN and 97US;

if section 97UM applies, it has been signed in
accordance with, and by a person who meets the
requirements of, section 97UM(2);

the employer has complied with section 97UG,;

it passes the no-disadvantage test;

it does not purport to provide for a condition of
employment that is less favourable to the employee

than a minimum condition of employment under the
MCE Act;

If aprovision of an employer-employee agreement is
less favourable as mentioned in paragraph (f) it is of no
effect by virtue of section 5(2) of the Minimum
Conditions of Employment Act 1993.

in relation to the making of the EEA, the employer
did not —

(i) offer employment to the employee; or

(i)  intimate to the employee that he or she
would be employed,

only if he or she agreed to the employment being
under an EEA,;

in relation to the making of the EEA, the employer
did not —

(i) offer the employee atransfer or promaotion
in his or her employment; or
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(i)  intimate to the employee that he or she
would be transferred or promoted,

only if he or she agreed to the employment being
under an EEA,;

(i) each party appearsto understand his or her rights
and obligations under the EEA,;

() no party or arepresentative was persuaded by
threats or intimidation to enter into the EEA; and

(k)  each party genuinely wishes to have the EEA
registered.

(2) Subclause (1)(g) does not apply to an offer of employment
made, or an intimation of employment given, that would
otherwise come within that provision if —

(@) thereisnoaward or industrial agreement containing
supported wage provisions that extends to the
employee; and

(b) the employment was arranged through an entity that
provides employment services for persons with
disabilities.

(3 Insubclause (1)(i) and (k) —
“party” means —
(@ theemployer and the employee; or

(b) if the employee is arepresented person, the
employer and the representative.

Schedule 5 — Power sto obtain information, and
related provisions

[s. 97VC(4), 97WM]

1. Power sto obtain infor mation

An authorised person may —

(@ by noticein writing require the attendance of any
person at a place and time specified in the notice;
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(b) by noticein writing require any person to produce
at a place and time specified in the notice any book,
document or record that is in the possession or
under the control of that person;

(c) inspect any book, document or record produced and
retain it for such reasonable period as he or she
thinks fit, and make copies of it or any of its
contents;

(d) require any person to take an oath or make an
affirmation and may administer an oath or
affirmation to any person;

(e) require any person to answer any question put to
that person;

(f) take statements and receive affidavits;
(9) enter any relevant workplace.

2. Obstruction
A person must not hinder or obstruct an authorised person in
the exercise of any power conferred by this Schedule.
Penalty: $2 000.

3. False statements

A person must not make a statement or give an answer to an
authorised person if the first-mentioned person knows that
the statement or answer is false or misleading in a material
particular.

Penalty: $2 000.

4, Failureto comply with notice

(1) A person must not, without lawful excuse, refuse or fail —
(@) to attend; or
(b) to produce abook, document or record,

as required by a notice under clause 1.
Penalty: $2 000.
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(2) A person must not, without lawful excuse, refuse or fail —

D

)

(8 tobesworn or make an affirmation; or
(b) toanswer aquestion,
when required to do so under clause 1.
Penalty: $2 000.

Legal professional privilege

Nothing in this Schedule prevents a person from refusing to
answer a guestion or produce a book, document or record
because the answer would relate to, or the book, document
or record contains, information in respect of which the
person claims legal professional privilege.

Incriminating answer s or documents

It isnot alawful excuse for the purposes of clause 4 for a
person to refuse to answer a question or produce a book,
document or record on the grounds that the answer or the
book, document or record might tend to incriminate the
person, or make the person liable to a penalty.

Despite subclause (1), an answer given or any statement
made for the purposes of clause 4 is not, except in
proceedings under clause 2, 3 or 4, admissible in evidence in
any civil or criminal proceedings against the person giving
the answer or making the statement.

Division 2— Amendmentsto the Industrial Relations Act 1979

consequential on Division 1

6. Section 7 amended

(1) Section 7(1) isamended by inserting in the appropriate
alphabetical positions the following definitions —

“employer-employee agreement” or “EEA” means
an employer-employee agreement provided for by
section 97UA,;
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“representative’ has the meaning given by
section 97X or 97X0;

“represented person” hasthe meaning given by
section 97X or 97X0;

(2) After section 7(4) the following subsection isinserted in the
appropriate numerical position —

(7) NotesinthisAct are provided to assist understanding
and do not form part of the Act.

7. Section 29 amended

After section 29(1) the following subsection isinserted —

(1a) A party to an employer-employee agreement has the
right to refer to the Commission constituted by a
Commissioner where the Commission so constituted is
the relevant industrial authority under Part VID —

(& any question, dispute or difficulty that the
Commission as so constituted has jurisdiction
to determine under section 97WI; or

(b) anallegation referred to in section 97WK (2).

8. Section 49 amended
After section 49(2a) the following subsection isinserted —

(2b) An appea doesnot lie under this section from a
determination —

(@ of arelevant industrial authority —
(i) under section 97VP; or

(i) inan arbitration under any EEA dispute
provision of thekind referred to in
section 97UP;
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or
(b) of the Commission under section 97XC or
97X Q.
0. Section 80E amended

After section 80E(2) the following subsections are inserted —

(3 An Arbitrator aso hasthe jurisdiction conferred on an
Arbitrator as arelevant industrial authority by —

(@ PartVID Division 5 Subdivision 3;
(b) section 97WI; and
(c) section 97WK.
(4) Thejurisdiction referred to in subsection (3) isto be

exercised in accordance with the relevant provisions of
Part VID, and the provisions of —

(@) subsection (6); and
(b) section 80G,

do not apply to the exercise of any such jurisdiction by
an Arbitrator.

10. Section 80F amended

After section 80F(3) the following subsection is inserted —

(4) A Government officer who is an employee under an
employer-employee agreement may refer to an
Arbitrator where an Arbitrator is the relevant industrial
authority under Part VID —

(@ any question, dispute or difficulty that an
Arbitrator has jurisdiction to determine under
section 97WI; and
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(b) anallegation referred to in section 97WK (2).

11. Section 80R amended

After section 80R(2b) the following subsections are inserted —

(2c) The Board also hasthe jurisdiction conferred on it asa
relevant industrial authority by —

(@ Part VID Division 5 Subdivision 3;
(b) section 97WI; and
(c) section 97WK.
(2d) Thejurisdiction referred to in subsection (2c) isto be

exercised in accordance with the relevant provisions of
Part VID, and the provisions of —

(@ subsection (3); and
(b) section 80W,

do not apply to the exercise of any such jurisdiction by
the Board.

12. Section 80S amended

After section 80S(2) the following subsection isinserted —

(3) A ralway officer who is an employee under an
employer-employee agreement may refer to the Board
where the Board is the relevant industrial authority
under Part VID —

(@ any question, dispute or difficulty that the
Board has jurisdiction to determine under
section 97WI; and

(b) analegation referred to in section 97WK (2).
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13. Section 81A amended

Section 81A is amended by inserting before “110” —
“ O 97V(3),97VJ(3), 97YC, 97YG, .

14. Section 81CA amended
Section 81CA(1) is amended in the definition of “general
jurisdiction”, in paragraph (a), by inserting before “110” —
“97V(3),97VI(3), 97YC, 97YG, .
15. Section 103 amended
Section 103(3) is amended, in the definition of “breach”, by
inserting after “industrial agreement,” —
“ employer-employee agreement, "
Divison 3— Amendmentsto other Acts consequential
on Division 1
16. Coal Industry Tribunal of Western Australia Act 1992
amended
Section 3A of the Coal Industry Tribunal of Western Australia
Act 1992* is amended by inserting after “1993" —
“ and Part VID of the Industrial Relations Act 1979 ”.
[* Act No. 37 of 1992.
For subsequent amendments see 2000 Index to Legislation of
Western Australia, Table 1, p. 65-6.]
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17.

18.

19.

1)

(2)

Conservation and Land Management Act 1984 amended

Section 20(5) of the Conservation and Land Management
Act 1984* is amended by inserting after “1993" —

“  Part VID of the Industrial Relations Act 1979 .

[* Reprinted as at 26 March 1999.
For subsequent amendments see 2000 Index to Legislation of
Western Australia, Table 1, p. 75.]

Forest Products Act 2000 amended

Section 39(4) of the Forest Products Act 2000* is amended by
inserting after “1993" —

“  Part VID of the Industrial Relations Act 1979 .

[* Act No. 34 of 2000.
For subsequent amendments see Act No. 10 of 2001.]

Grain Marketing Act 1975 amended

The amendments in this section are to the Grain Marketing
Act 1975*.

[* Reprinted as at 19 November 1999.
For subsequent amendments see 2000 Index to Legislation of
Western Australia, Table 1, p. 188, and Act No. 10 of 2001.]

Section 17 is amended as follows:
(@) by inserting before “ Subject to any” the subsection
designation “(1)”;
(b) by deleting “the Minimum Conditions of Employment

Act 1993 and Wor kplace Agreements Act 1993” and
inserting instead —

“  relevant written laws .
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(3) Attheend of section 17 the following subsection isinserted —

20.

21.
@)

2

(2) Insubsection (1) —
“relevant written laws’ means —

(@ Part VID of the Industrial Relations
Act 1979;

(b)  the Minimum Conditions of Employment
Act 1993; and

(c) theWorkplace Agreements Act 1993.

Long Service Leave Act 1958 amended

Section 4(3)(b) of the Long Service Leave Act 1958* is
amended by inserting after “workplace agreement” —
, an employer-employee agreement under
Part VID of the Industrial Relations Act 1979

[* Reprinted as approved 11 July 1974.
For subsequent amendments see 2000 Index to Legislation of
Western Australia, Table 1, p. 265-6.]

Marketing of Potatoes Act 1946 amended

The amendments in this section are to the Marketing of Potatoes
Act 1946* .

[* Reprinted as at 7 January 2000.
For subsequent amendments see Act No. 10 of 2001.]

Section 18(1) is amended by deleting “applicable order, award
or agreement under the Industrial Relations Act 1979 or any
workplace agreement in force under the Wor kplace Agreements
Act 1993” and inserting instead —

“  relevant instrument
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(3) After section 18(1) the following subsection isinserted —

(1@ Insubsection (1) —
“relevant instrument” means —

(@ anapplicable order, award or industrial
agreement under the Industrial Relations
Act 1979 or an employer-employee
agreement under Part V1D of that Act; or

(b) aworkplace agreement under the Workplace
Agreements Act 1993.

22. Minimum Conditions of Employment Act 1993 amended

(1) The amendmentsin this section are to the Minimum Conditions
of Employment Act 1993*.

[* Reprinted as at 4 June 1997.]

(2) Section 3(1) isamended by inserting in the appropriate
aphabetical position the following definition —

“employer-employee agreement” means an
employer-employee agreement under Part VID of
the IR Act;

(3) Section 5(1) isamended as follows:
(8 by inserting after paragraph (a) the following
paragraph —
“ (aa) inany employer-employee agreement; ”;
(b) inparagraph (c), by inserting after “ agreement” —
“ , an employer-employee agreement "
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(4) Section 5(2) isamended by inserting after “agreement, an” —
“ employer-employee agreement, an  ”
(5 After section 7(a) following paragraph is inserted —

(@) wherethe conditionisimpliedinan
employer-employee agreement, under
section 83 of the IR Act;

(6) Section 32 isamended, in the definition of “continuous service’
in paragraph (b), by inserting after “ agreement, an” —
“ employer-employee agreement, an "

(7) Each provision specified in the Tableto this subsection is
amended by inserting after “workplace agreement” —

, employer-empl oyee agreement

Table
s. 17B(1) s. 18(1)
s. 17C(1)(d) s. 18(2)
s. 17D(1)(b) s. 39(b)
s. 17D(2) S. 44(1)

23. Port Authorities Act 1999 amended

(1) Section 16(4)(a)(iv) and (b) of the Port Authorities Act 1999*
are amended by inserting after “99” —

@ .

(2) After section 16(4) of the Port Authorities Act 1999* the
following subsection isinserted —

(4a) A matter referred to in subsection (4) cannot be varied
or affected by an employer-employee agreement made
under Part VID of the Industrial Relations Act 1979.
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(3) After section 16(5) of the Port Authorities Act 1999* the
following subsection isinserted —

(6) Nothing in this section other than subsection (4a)
affects the operation of Part VID of the Industrial
Relations Act 1979.

[* Act No. 22 of 1999.
For subsequent amendments see 2000 Index to Legislation of
Western Australia, Table 1, p. 353, and Acts Nos. 43 of 2000
and 10 of 2001.]

24, Public and Bank Holidays Act 1972 amended
Section 3 of the Public and Bank Holidays Act 1972* is
amended as follows:
(@) bydeeting“or of”;
(b) by inserting after “1993" —

or an employer-employee agreement under Part VID of
the Industrial Relations Act 1979

[* Act No. 63 of 1972.
For subsequent amendments see 2000 Index to Legislation of
Western Australia, Table 1, p. 361.]

25. Public Sector Management Act 1994 amended

(1) Theamendmentsin this section are to the Public Sector
Management Act 1994*.

[* Reprinted as at 9 February 2001.
For subsequent amendments see Acts Nos. 43 and
53 of 2000.]
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(2) Section 29(1)(h)(i) is amended as follows:
(& by deleting “or of ”;
(b) by inserting after “1993" —
or of an employer-employee agreement
under Part VID of the Industrial
Relations Act 1979

(3 Section 30(d) isamended asfollows:
(@ by deleting “or any” and inserting instead —

yany 7
(b) by inserting after “1993" —

or of an employer-employee agreement under
Part VID of the Industrial Relations Act 1979

(4) Section 53(1) is amended as follows:
(@ by deleting “or any” and inserting instead —

yany 7
(b) by inserting after “1993" —

or of an employer-employee agreement under Part VID
of the Industrial Relations Act 1979

(5 Section 64(1) isamended asfollows:
(@ by deleting “or any” and inserting instead —

yany 7
(b) by inserting after “1993" —

or of an employer-employee agreement under Part VID
of the Industrial Relations Act 1979
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(6) Section 99 is amended by inserting before “ There are” the
subsection designation “(1)”.
(7) Attheend of section 99 the following subsection isinserted —
(2) A matter referred to in subsection (1) cannot be varied
or affected by an employer-employee agreement made
under Part VID of the Industrial Relations Act 1979.
26. Zoological Parks Authority Act 2001 amended
Section 25(4) of the Zoological Parks Authority Act 2001* is
amended by inserting after “1993" —
“ ,Part VID of the Industrial Relations Act 1979 ”.
[* Act No. 24 of 2001.]
27. Inserting referenceto “ Part VID of the Industrial Relations
Act 1979” in various Acts
Each provision specified in the Table to this section is amended
by inserting after “1993" —
“ or Part VID of the Industrial Relations Act 1979 .
Table
Botanic Gardens and Parks Authority Act 1998 s. 24(3)
Curriculum Council Act 1997 s. 21(4)
Electricity Corporation Act 1994 s. 15(4)
Fire and Emergency Services Authority of Western
Australia Act 1998 s. 20(3)
School Education Act 1999 s. 236(5)
Transport Co-ordination Act 1966 s. 8(3a)
Water and Rivers Commission Act 1995 S. 23(4)
Water Corporation Act 1995 s. 15(4)
Western Australian Treasury Corporation Act 1986  s. 8B(4)
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Part 3— Amendmentsto Workplace Agreements
Act 1993, transitional provisions and consequential
amendmentsto other Acts

Division 1 — Amendmentsto Workplace Agreements Act 1993

28. The Act amended

The amendments in this Division are to the Workplace
Agreements Act 1993*.

[* Reprinted as at 4 August 1997.
For subsequent amendments see 2000 Index to Legislation of
Western Australia, Table 1, p. 504.]

29. Longtitlereplaced

Thelong titleis repealed and the following long title is inserted
instead —

An Act to make provision after the commencement of

section 31 of the Labour Relations Reform Act 2002 —

e for employersand employeesto be nolonger empower ed
to make the employment agreementsthat were
authorised by thisAct asin force beforethat
commencement;

e for thetimeswhen existing agreements automatically
terminate;

e for theeffect and enforcement of existing agreements
until their termination; and

o for theexpiry of the Act at atimewhen all agreements
have ter minated,

and for related purposes.
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30. Section 3 amended

Section 3 is amended as follows:

(@) by deleting the definitions of “Commissioner” and
“Public Service Act”;

(b) by inserting in the appropriate a phabetical positions the
following definitions —

“Commission” has the same meaning asit hasin the
Industrial Relations Act 1979;

“designated day” means the day on which section 31
of the Labour Relations Reform Act 2002 comes
into operation;

“Registrar” and “ Deputy Registrar” have the same
meanings as they have in the Industrial Relations
Act 1979;

“repealed”, in relation to a section of a particular
number, means the section in this Act of that
number repealed by a provision of Part 3
Division 1 of the Labour Relations Reform
Act 2002;

31. Part 1A inserted

After section 4 the following Part is inserted —

Part 1A — Phasing out and expiry of Act

4A. Expiry of Act

This Act expires at the end of one year commencing
with the designated day.
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4B. Further workplace agreements cannot be made

On and after the designated day a workplace agreement
cannot be made for the purposes of this Act.

4C. Limit on duration of agreementsregistered on or
after 22 March 2001
(1) Thissection appliesto aworkplace agreement that —
(@) wasregistered on or after 22 March 2001; and
(b) haseffect immediately before the designated
day.
(2) The agreement ceases to have effect —

(@ attheend of 6 months beginning with the
designated day;

(b) onthe day on which the parties have agreed
that it isto cease to have effect, being a day
provided for —

(i) by the agreement; or
(i) by agreement between the parties under
section 24(1);
or
(c) onaday onwhich section 14(1) or 43(4)
becomes applicable to the agreement,

whichever happens first.

4D. Limit on duration of arrangements under repealed
section 19(4)(b)

(1) Thissection appliesto an arrangement under repeal ed
section 19(4)(b) that has effect immediately before the
designated day.

(2) Thearrangement has effect according to its terms
despite the repeal of section 19.

As at 08 Jul 2002 No. 20 of 2002 page 87

Extract from www.slp.wa.gov.au, see that website for further information



Labour Relations Reform Act 2002

Part 3 Amendments to Workplace Agreements Act 1993, transitional
Division 1 Amendments to Workplace Agreements Act 1993
s.31

(3) Thearrangement ceases to have effect —
(@ attheend of 6 months beginning with the
designated day;

(b) ontheday on which the parties agree in writing
that the arrangement is to cease to have effect;
or

(c) onthetermination of the employee’s contract
of employment,

whichever happens first.

4E. Termination of unregistered individual workplace
agreements

(1) Thissection appliesto an individual workplace
agreement that was signed by the partiesto it but that
immediately before the designated day —

(@ had not been lodged for registration under
repeal ed section 29 or made ineffective by
repealed section 27; or

(b) if lodged for registration, had not been
registered under repealed section 31.

(2) The agreement ceases to have effect on the designated
day.

aF. Limit on duration of agreements not covered by
section 4C or 4E

(1) Thissection appliesto any workplace agreement
that —

(@ haseffect immediately before the designated
day; and

(b) does not come within section 4C or 4E.

page 88 No. 20 of 2002 As at 08 Jul 2002

Extract from www.slp.wa.gov.au, see that website for further information



Labour Relations Reform Act 2002

Amendments to Workplace Agreements Act 1993, transitional Part 3
Amendments to Workplace Agreements Act 1993 Division 1
s. 31

(2) The agreement ceases to have effect —

(8 attheend of one year beginning with the
designated day;

(b) onthe day on which the parties have agreed
that it isto cease to have effect, being aday
provided for —

(1) by the agreement; or
(i) by agreement between the parties under
section 24(1);
or
(c) onaday onwhich section 14(1) or 43(4)
becomes applicable to the agreement,

whichever happens first.

4G. Termination of effect of agreement under repealed
section 23(1)

(1) Thissection appliesto an agreement under repealed
section 23(1) that was signed by the partiesto it but
that immediately before the designated day —

(@ had not been lodged for registration under
repeal ed section 29 or made ineffective by
repealed section 27; or

(b) if lodged for registration, had not been
registered under repealed section 31.
(2) Onthedesignated day —
(@ the agreement ceasesto have effect; and
(b) the employee ceases to be a party to the
collective workplace agreement concerned.

(3 Thereferencein subsection (1) to an agreement under
repeal ed section 23(1) includes an agreement under
that section as applied by repeal ed section 40J.

As at 08 Jul 2002 No. 20 of 2002 page 89

Extract from www.slp.wa.gov.au, see that website for further information



Labour Relations Reform Act 2002

Part 3 Amendments to Workplace Agreements Act 1993, transitional
Division 1 Amendments to Workplace Agreements Act 1993
s.31
4H. Employment conditionsif workplace agreement or
arrangement terminated or employee ceasesto bea
party
(1) Thissection applies where —

(@ aworkplace agreement or an arrangement
under repealed section 19(4)(b) ceases to have
effect as provided by section 4C, 4D, 4E or 4F;
or

(b) an employee ceasesto be a party to a collective
workplace agreement as provided by
section 4G.

(2) The employment of an employee becomes subject to a
contract of employment under this section.
3 If—

(@ theworkplace agreement that ceased to have
effect was an individual workplace agreement;
or

(b) the arrangement under repealed
section 19(4)(b) that ceased to have effect
followed on the expiry of an individual
workplace agreement,

the contract of employment is one containing —

(c) thesame provisions as those of the workplace
agreement or arrangement that has ceased to
have effect, other than the provisions implied
by section 18; and

(d) if the employee had an existing contract of
employment relating to the workplace
agreement or arrangement, the provisions of
that contract.
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4 If—

(@ theworkplace agreement that ceased to have
effect was a collective workplace agreement; or

(b) thearrangement under repealed
section 19(4)(b) that ceased to have effect
followed on the expiry of acollective
workplace agreement,

the contract of employment is an individual contract —

(c) applying to the employee such of the provisions
of the collective workplace agreement or
arrangement that has ceased to have effect,
other than the provisions implied by section 18,
as were applicable to the employee; and

(d) containing, in addition, the provisions of the
existing contract of employment that the
employee had relating to the workplace
agreement or arrangement.

(5) A contract of employment referred to in subsection (3)
or (4) has effect, and may be varied or terminated, asif
it were a contract entered into between the employer
and the employee.

(6) Despite subsection (2) the employer and the employee
are bound by —

(@ any award that extendsto them; or

(b) any employer-employee agreement under
Part VID of the Industrial Relations Act 1979
to which they are parties.

(7) Where subsection (6)(a) applies, the award ordinary
rate of pay (howsoever described in the award) shall,
for the purposes of the award only, be the rate of pay as
prescribed in the award and not that prescribed in the
contract of employment.
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(8) Where subsection (6)(a) applies, nothing in this section
or in any other enactment or law requires an employer
to pay an employee more than the greater of —

(@) theemployee' s entitlement arising under the
contract of employment; or

(b) the employee's entitlement arising under the
relevant award,
whichever isthe greater when assessed on a yearly
basis.
(99 Thissection does not apply to —

(@ aworkplace agreement that was registered
under repealed section 40I; or

(b) an arrangement under repealed section 19(4)(b)
that followed on the expiry of such aworkplace
agreement.

Note: For the position when an agreement or arrangement referred
to in subsection (9) ceasesto have effect, see section 152 of
the Workplace Relations Act 1996 of the Commonwealth.

4. Rights, obligations and proceedings not affected by
termination of agreement or arrangement

The termination of aworkplace agreement or an
arrangement under repeal ed section 19(4)(b) by
operation of this Division does not affect —

(@ any—
(i) right or entitlement that accrued; or
(i) obligation or liability that was incurred,
under the agreement or arrangement before the
termination; or
(b) any proceedings or remedy in respect of
anything referred to in paragraph (a).
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4]. ThisPart to prevail

This Part has effect despite any provision of this Act or
aworkplace agreement or any other agreement or
arrangement.

32. Section 8 replaced

Section 8 is repealed and the following section is inserted
instead —

8. Effect of addition of employee asparty

(1) Where an employee under a contract of employment
was added as a party to a collective workplace
agreement under the repealed provision no award,
whether existing or future, appliesto —

(@ that contract of employment; or
(b) the employer or the employee as a party to that
contract,
so long as the workplace agreement remains in force.

(2) Insubsection (1) —

“therepealed provision” means subsection (1) of
repeal ed section 23, including that subsection as
applied by section 40J.

33. Section 9 replaced

Section 9 isrepealed and the following section is inserted
instead —

9. Making of collective workplace agreement

Before the designated day a workplace agreement
could be entered into between an employer and all or
some of the employer’ s employees.
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35.

36.

37.
)

Section 10 amended

Section 10(1) is repealed and the following subsection is
inserted instead —

(1) Beforethe designated day a workplace agreement

could be entered into between an employer and one of
the employer’ s employees.

Section 11 repealed
Section 11 isrepealed.

Section 12 amended
Section 12(1) is amended as follows:

(

a) inparagraph (a), by deleting “ sections 14(1) and 32;”
and inserting instead —

“ section 14(1); and 7;

(b) by deleting the semicolon in paragraph (b) and “and”

(

after it and inserting afull stop instead,;
c) by deleting paragraph (c).

Section 15 amended

Section 15(1) is repealed and the following subsection is
inserted instead —

)

The employer, the employees or any employee are
entitled to be represented by a bargaining agent in
connection with the operation of aworkplace
agreement.
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(2) Section 15(3) isamended asfollows:
(@ inparagraph (), by inserting after the semicolon —
1] and ” .

(b) inparagraph (b), by deleting the semicolon and “and”
after it and inserting afull stop instead,;

(c) by deleting paragraph (c).
(3) Section 15(8) isrepealed.
38. Section 16 repealed
Section 16 is repealed.

39. Section 18 amended
Section 18(2) isrepealed.

40. Sections 19 and 20 repealed
Sections 19 and 20 are repealed.

41, Section 21 amended
Section 21(3) isrepealed.

42. Section 23 repealed
Section 23 isrepealed.

43. Section 24 amended

Section 24(2), (3) and (4) are repeaed and the following
subsection isinserted instead —

“ (2 A workplace agreement cannot be amended. .

44, Section 25 repealed
Section 25 is repealed.
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45, Part 2 Division 4 heading amended
The heading to Part 2 Division 4 is amended by deleting
“Registration” and inserting instead —
“ Register .
46. Sections 26 and 27 repealed
Sections 26 and 27 are repealed.
47, Section 28 amended
(1) Section 28(1) isrepealed and the following subsection is
inserted instead —
(1) TheRegistrar isto keep aregister of workplace
agreements and the other agreements that were
registered under this Division asin force immediately
before the commencement of section 47 of the Labour
Relations Reform Act 2002.
(2) Section 28(2) is amended by deleting “Commissioner” and
inserting instead —
“ Registrar ”
48. Sections 29 to 38 repealed
Sections 29, 30, 31, 32, 33, 34, 35, 36, 37 and 38 are repealed.
49, Section 39 amended
(1) Section 39(1) is amended by deleting “lodged with or registered
by the Commissioner” and inserting instead —
“ to which this subsection applies .
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(2) After section 39(1) the following subsection isinserted —

(1a) Subsection (1) appliesto an agreement that
immediately before the designated day had been |odged
or registered under Part 2 Division 4 or under section
40F or 40I.

(3) Section 39(2)(c) isamended by deleting “, other than the
Western Australian Industrial Relations Commission”.

(4) Section 39(4) isrepealed and the following subsection is
inserted instead —

(4) Subsection (2) appliesto a person who —

(@ hasheld office as the Commissioner under
repeal ed section 82 or has been a member of
the Commissioner’ s staff or a consultant under
repeal ed section 90; or

(b) holdsor has held office as the Registrar or a
Deputy Registrar, or otherwise is or has been an
officer of the Commission.

50. Section 40 amended

Section 40 is amended as follows:

(@ by deleting “has been lodged with or registered by the
Commissioner” and inserting instead —

immediately before the designated day had been lodged
or registered under Part 2 Division 4 or under section
40F or 401
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(b) in paragraph (b) by deleting “ Commissioner” in both
places where it appears and inserting instead —

“  Registrar

51. Part 2A repealed
Part 2A isrepealed.

52. Section 44 amended

Section 44(2) is amended by deleting “a workplace agreement
or other agreement under this Act” and inserting instead —

an agreement under section 24(1)

53. Section 45 amended

Section 45(1) is amended by deleting “the Public Service Act
(including regulations under that Act)” and inserting instead —

“ section 99 of the Public Sector Management Act 1994 .

54, Section 48 amended

Section 48(2)(c) is deleted and the following paragraph is
inserted instead —

(c) anofficer of the Commission authorised in
writing by the Registrar.

55. Part 5 Division 1 heading amended

The heading to Part 5 Division 1 is amended by deleting “in
industrial magistrate’s court”.
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56. Section 49 amended

Section 49 is amended by deleting the definition of “workplace
agreement” and inserting instead the following definition —

“wor kplace agreement” isto be taken to include —

(@ acontract of employment that is governed by
aworkplace agreement; and

(b) acontract of employment referred to in
section 4H(3) or (4).

57. Section 50 amended
Section 50(2) is repealed.
58. Section 51 replaced

Section 51 is repealed and the following section is inserted
instead —

51. Unfair dismissal

(1) Thissection appliesif a person who was a party to a
workplace agreement as an employee claims that he or
she has been unfairly dismissed from employment in
breach of the provision implied in the agreement by
section 18.

(2) The person may refer the claim to the Commission in
accordance with section 29(1)(b)(i) of the Industrial
Relations Act 1979, and that Act isto apply in al
respects to the claim and all matters, including appeal
rights, relating to or arising from the claim.

(3) For the avoidance of doubt it is declared that the
meaning of the expression “unfairly dismissed” in —

(@) subsection (1) of this section; and
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(b) repealed section 51(1),

when read with the definition of “unfair” in section 49,
IS the same as the meaning of the expression “harshly,
oppressively or unfairly dismissed” in

section 29(1)(b)(i) of the Industrial Relations Act 1979.

59. Section 52 repealed
Section 52 isrepealed.

60. Section 55 amended
Section 55(b) is amended by inserting after “1979” —

or in the circumstances provided for by
section 94 of the Labour Relations Reform
Act 2002

61. Section 56 amended
Section 56(2) is repealed.
62. Section 57 amended

(1) Section 57(1) isamended asfollows:
(@) by deleting paragraph (b);
(b) by deleting paragraph (c)(ii);
() inparagraph (d) —
(i) by deleting “unfairly, or”; and
(i) insubparagraph (ii), by deleting “unfair
dismissal or the".
(2) Section 57(2)(b) is deleted.

(3) Section 57(4) isamended by deleting “or by the unfair
dismissal, asthe case may be”.

page 100 No. 20 of 2002 As at 08 Jul 2002

Extract from www.slp.wa.gov.au, see that website for further information



Labour Relations Reform Act 2002

Amendments to Workplace Agreements Act 1993, transitional Part 3
Amendments to Workplace Agreements Act 1993 Division 1
S. 63

63. Section 58 replaced

Section 58 is repealed and the following section is inserted
instead —

58. Monetary limit on jurisdiction

(1) The court does not have jurisdiction under
section 57(1)(c) or (d) or (4) to order the payment of an
amount exceeding the prescribed amount.

(2) For the purposes of subsection (1) the prescribed
amount is $5 000 or some other amount fixed by the
regulations.

64. Section 60 amended

Section 60 is amended as follows:
(@ by deleting “Commissioner” and inserting instead —

“ Registrar 7;

(b) inparagraph (b), by inserting after “under” —
“ repeded 7;

(c) by inserting after “registered under” —
“ repeded .

65. Section 61 amended
Section 61(1) is amended by deleting “this Division” and
inserting instead —

“  section 50
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66. Section 66 amended

Section 66 is amended by deleting “a workplace agreement or

an agreement under section 23(1) or” and inserting instead —

“ an agreement under section .

67. Section 67 amended

Section 67(2) isrepeaed and the following subsection is

inserted instead —

(2) A person, not being duly authorised under section 15 to
represent an employer or employeesin any dealings
about the operation of a collective workplace
agreement must not interfere in or obstruct the
dealings.

68. Section 73 repealed
Section 73 is repealed.
69. Parts6 and 7 repealed
Parts 6 and 7 are repealed.
70. Section 101 repealed
Section 101 is repeal ed.
71, Section 101A amended
(1) Section 101A(1)(b) is amended by deleting “ 37 or”.
(2) Section 101A(3)(e) isamended by deleting “37 or”.
72. Schedule 2 repealed
Schedule 2 is repealed.
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Division 2— Transitional provisions for amendmentsto the
Workplace Agreements Act 1993 made by Division 1

Subdivision 1 — Preliminary
73. Definitions
(1) InthisDivision —
“principal Act” means the Workplace Agreements Act 1993.

(2) Termsused inthisDivision have the same meanings as they
have in the principal Act.

74, I nterpretation Act 1984 not affected

The provisions of this Division do not affect the application of
the Interpretation Act 1984, so far asit is consistent with those
provisions, to the amendments made by this Part.

Subdivision 2 — Agreements under principal Act

75. Saving of addition of partiesunder section 23

(1) Therepeal of section 23 of the principal Act by section 42 does
not affect the addition of an employee as a party to a collective
workplace agreement that occurred before the repeal by
operation of an agreement under the repealed section.

(2) Subsection (1) does not limit the operation of section 4G.

76. Provision for unregistered collective wor kplace agreements

(1) Thissection appliesto a collective workplace agreement,
including an agreement made for the purposes of repealed
Part 2A of the principa Act, that was signed by the partiesto it
but that immediately before the designated day —

(@ had not been lodged for registration under repeal ed
section 29; or
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(b) if lodged, had not been registered under repealed
section 31 or 32, or refused registration.

(2) Therepea effected by section 48 makes the agreement
incapable of being lodged or registered, as the case may be.

(3) Therepeal of section 26(1) of the principal Act by section 46
does not operate to give any force or effect to a collective
workplace agreement that has not been registered.

77. Saving for unregistered agreements under section 24(1)

(1) Thissection appliesto an agreement under section 24(1) of the
principal Act that was signed by the parties to it but that
immediately before the designated day —

(@ had not been lodged for registration under repeal ed
section 29; or

(b) if lodged, had not been registered under repealed
section 31 or refused registration.

(2) The agreement has effect according to its terms despite the fact
that it is not registered.

(3) If the commencement of the agreement is expressed in terms
that depend on it being registered, the agreement has effect on
and after the designated day.

Subdivision 3— Registration

78. Registrar to take possession of register, documents and
records

(1) Assoon asis practicable after the commencement of section 47
the Registrar isto take possession of —

(@) theregister kept for the purposes of section 28 of the
principa Act; and
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(b) all documents and records relating to the register,
including information stored or recorded by means of a
computer.

(2) A personin possession or control of any thing referred toin
subsection (1), or premises on which it is kept, must comply
with any reasonable request that the Registrar makes for the
purpose of carrying out that subsection.

79. Registration not affected by repeal

The repeal of —
(@ sections 31 and 32 of the principal Act by section 48;
and

(b) sections 40l and 40J of the principal Act by section 51,

does not, after the repeal, affect the force and effect that any
agreement had immediately before the repeal as an agreement
registered under the principal Act.

80. Continuation of status as excluded party

The repeal of section 32(4) of the principal Act by section 48
does not, after the repeal, affect the status that a person had
immediately before the repeal as an excluded party under that
subsection, including the exclusion of the person from the
operation of section 12(1)(a) of the principal Act.

81. Review under section 34 discontinued

A review under section 34 of the principal Act that isin
progress immediatel y before the repeal of that section by
section 48 is automatically discontinued by the repeal.

82. Appeal under section 35 discontinued

An appeal under section 35 of the principal Act that has been
commenced but not completed before the repeal of that section
by section 48 is automatically discontinued by the repeal.
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83.
@)

2

3)

(4)

(1)

2

Subdivision 4 — Remedies and offences

Recovery of amountswher e section 4E or 4G applies

This section appliesif an individual workplace agreement or an
agreement under repealed section 23(1) ceasesto have effect
under section 4E or 4G of the principal Act.

Either party to the agreement may recover from the other any
amount which, if the agreement had not taken effect, he or
she—

(@ would have been entitled to receive; or
(b) would not have been required to pay,

as the case may be, in respect of the period when the agreement
had effect.

The entitlement of an employeeisto be determined for the
purposes of subsection (2)(a) as if any relevant award provision
applied to the employer and the employee during the period
concerned.

An amount referred to in subsection (2) isrecoverablein
accordance with section 85.

Proceedingsin progress under repealed section 51

An action under section 51 of the principal Act that —
(& wascommenced in anindustrial magistrate’ s court; and
(b) immediately before the commencement of section 57
had not been finally determined,

may be continued and dealt with by that court asif Part 5
Division 1 of the principal Act had not been amended by this
Part.

The continued jurisdiction of an industrial magistrate’s court
under subsection (1) isto be treated as genera jurisdiction of
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3)

85.
@

2

86.
N

2

3)

the court for the purposes of section 81CA of the Industrial
Relations Act 1979.

An appeal or further appeal may be brought under repeal ed
section 61 of the principal Act by a party to proceedings
referred to in subsection (1) asif the repeal had not occurred.

Amounts may berecovered under repealed section 52

A person may, despite the repeal of section 52 of the principal
Act by section 59, bring an action under the repealed section for
the recovery of an amount referred to in —

(@ that section; or
(b) section 83 of thisAct,

and for that purpose Part 5 Division 1 applies asif it had not
been amended by this Part.

Thejurisdiction of an industrial magistrate’ s court under
subsection (1) isto be treated as general jurisdiction of the court
for the purposes of section 81CA of the Industrial Relations
Act 1979.

Proceedings for offences

Proceedings for an offence against section 67(2) of the principal
Act that were commenced before the amendment of that section
by section 67 may be continued asif the amendment had not
been made.

Proceedings for an offence against section 67(2) of the principal
Act may be brought in respect of an act or omission that
occurred before the amendment of that section by section 67 as
if the amendment had not been made.

Proceedings for an offence against section 68(1), 68(2), 69 or
70(2) that were commenced before the amendment of section 66
of the principal Act by section 66 may be continued asiif the
amendment had not been made.

As at 08 Jul 2002 No. 20 of 2002 page 107

Extract from www.slp.wa.gov.au, see that website for further information



Labour Relations Reform Act 2002

Part 3 Amendments to Workplace Agreements Act 1993, transitional
Division 2 Transitional provisions for amendments to the Workplace
s. 87

(4) Proceedingsfor an offence against section 68(1), 68(2), 69 or
70(1) may be brought in respect of an act or omission that
occurred before the amendment of section 66 of the principal
Act by section 66 asif the amendment had not been made.

(5 A person may be punished on conviction for an offencein
proceedings referred to in subsection (1), (2), (3) or (4) despite
section 11 of The Criminal Code.

Subdivision 5— Provisionsrelating to the Commissioner

87. Definitions

In this Subdivision —

“commencement day” means the day on which section 69
comes into operation;

“Commissioner” means the official appointed under repea ed
section 82 of the principal Act.

88. Referencesto Commissioner in agreementsand instruments
On and after the commencement day agreements and
instruments —

(& towhichthe Commissioner isaparty; or
(b)  which contain areference to the Commissioner,

have effect, by operation of this section, asif —

(c) theRegistrar were substituted for the Commissioner as a
party to the agreement or instrument; and

(d) any reference to the Commissioner were, unless the
context otherwise requires, areference to the Registrar.

89. Proceedings and remedies

On and after the commencement day —

(@ theRegistrar isaparty to any proceedings by or against
the Commissioner commenced before that day; and
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(b) any proceedings or remedy that might have been
commenced by, or available against or to, the
Commissioner may be commenced by, and are available
against or to, the Registrar.

90. Other thingsin progress

(1) Any act, matter or thing done, or omitted to be done, before the
commencement day by, to or in respect of the Commissioner is
to be taken to have been done or omitted by, to or in respect of
the Registrar.

(2) Subsection (1) applies only to the extent that the act, matter or
thing has any force, effect or significance after the
commencement day.

91. Annual report for part of year

(1) The Commissioner isto report as required by section 66 of the
Financial Administration and Audit Act 1985 for the period
from the preceding 1 July to the commencement day, and Part 11
Division 14 of that Act applies asif that period were afull
financial year.

(2) Despite section 69, the Commissioner continues in office so far
asis necessary for the purposes of subsection (1).

92. Completion of things commenced

Anything commenced to be done by the Commissioner under
the principa Act before the commencement day may be
continued by the Registrar so far as the doing of that thing is
within the functions of the Registrar after that day.
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Subdivision 6 — Miscellaneous

Offender may be punished despite repeal of section 25

Despite section 11 of The Criminal Code, a person may be
punished after the commencement of section 44 for an offence
against repealed section 25 of the principal Act.

Tribunal’sarbitration function under repealed
section 40E(b)

This section applies to a workplace agreement that —

(& isinforceimmediately before the commencement of
section 51; and

(b) providesfor the appointment of the Tribunal under
repeal ed section 40E of the principal Act as an arbitrator
in relation to disputes that arise about the meaning or
effect of the agreement.

The workplace agreement is to be taken to provide for such
disputes to be referred to the Commission for determination.

Regulations made for the purposes of section 7F(5)(c) of the
Industrial Relations Act 1979 apply to the practice and
procedure for the referral and determination of a dispute to
which this section appliesin place of the provisionsin that
behalf contained in the workplace agreement.

I mmunity not affected

Therepeal of Part 6 of the principal Act by section 69 does not
affect any immunity that a person had under that Part in respect
of an act, matter or thing done before the repeal .

Offshore application not affected

An agreement authorised by section 101 of the principal Actis
not affected by the repeal of that section by section 70.
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97. Powersin relation to transitional provisions

(1) If thereisno sufficient provision in this Division for dealing
with atransitional matter the Governor may make that provision
by regulations.

(2) If inthe opinion of the Minister an anomaly arisesin the
carrying out of any provision —
(@ of thisDivision; or
(b) of the Interpretation Act 1984 asit appliesto the
amendments made by this Part,

the Governor may by regulations —
(c) modify that provision to remove the anomaly; and

(d) make such provision asis necessary or expedient to
carry out the intention of that provision.

(3 Regulations under this section in relation to an amendment
made to the principa Act by this Part may be made so asto
have effect from the commencement of that amendment.

(4) Totheextent that aprovision of any such regulations has effect
on aday that is earlier than the day of their publication in the
Gazette, the provision does not operate so as—

(@ to affect, in amanner prejudicial to any person (other
than the State), the rights of that person existing before
the day of publication; or

(b) toimpose liabilities on any person (other than the State)
in respect of anything done or omitted to be done before
the day of publication.

(5) Insubsection (1) —
“transitional matter” means a matter or thing necessary or
convenient to give effect to the transition from the principal
Act, asin force before the commencement of any provision
of this Part, to the principal Act asin force after that
commencement.

As at 08 Jul 2002 No. 20 of 2002 page 111

Extract from www.slp.wa.gov.au, see that website for further information



Labour Relations Reform Act 2002

Part 3 Amendments to Workplace Agreements Act 1993, transitional
Division 3 Transitional provisions for the expiry of the Workplace
s. 98

Division 3— Trangitional provisionsfor the expiry of the
Workplace Agreements Act 1993

98. Definitions
(1) InthisDivision —
“the Act” means the Workplace Agreements Act 1993.

(2) Termsused inthis Division have the same meanings as they had
in the Act immediately before its expiry.

99. I nterpretation Act 1984 not affected

The provisions of this Division do not affect the application of
sections 37 and 39 of the Interpretation Act 1984, so far asthey
are consistent with those provisions, in relation to the expiry of
the Act.

100. Effect of certain provisions preserved

The provisions of section 4H and Part 2 Division 4 of the Act
are to be regarded as continuing to have effect after the expiry
of the Act asif they had not expired.

101. Offences under expired Act

Without otherwise limiting the operation of section 37(1)(e) of
the Interpretation Act 1984, a person who commits an offence
against the Act before it expires may be punished after it expires
to the same extent as the person could have been punished
immediately before the expiry.

102. Application of enforcement provisions
(1) Ontheexpiry of the Act, Part 5 Division 1 isto be taken to
continue in force to the extent necessary for the purpose of —
(@ enforcing—
(i) any right or entitlement that accrued; or
(i) any obligation or liability that was incurred,
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under aworkplace agreement before the expiry; and

(b) bringing an appea against adecision of an industrial
magistrate’' s court under that Division as so continued.

(2) The continued jurisdiction of an industrial magistrate’' s court
under subsection (1) isto be treated as general jurisdiction of
the court for the purposes of section 81CA of the Industrial
Relations Act 1979.

(3) Section 84(1)(b) of the Industrial Relations Act 1979 has effect
for the purposes of this section asif it had not been repealed by
section 113(4).

103. Keeping of records

A person who was an employer under the Act must ensure that
after the expiry of the Act all records required to be kept by
section 47 of the Act, asin force immediately before the expiry,
ae—
(@ kept—
(i) inalegibleform and using indelible material; or
(i) inelectronic form that is capable of being
reproduced in alegible printed format; and
(b) retained —
(i) inthecaseof entriesrelating to long service
leave, during the employment of the employee

and for not less than 7 years after the termination
of that employment; and

(i) inthe case of any other entry, for not less than
7 years after it is made.

Penalty: $5 000.

104. Accesstorecords

(1) A personwho isrequired to keep records under section 103
relating to aformer employee must, on request in writing by a
relevant person —

As at 08 Jul 2002 No. 20 of 2002 page 113

Extract from www.slp.wa.gov.au, see that website for further information



Labour Relations Reform Act 2002

Part 3 Amendments to Workplace Agreements Act 1993, transitional
Division 3 Transitional provisions for the expiry of the Workplace
s. 105

(& produce the records to the relevant person; and
(b) let him or her inspect them.
Penalty: $5 000.

(2) Relevant personsare—
(@ theformer employee concerned;

(b) aperson authorized in writing by the former employee;
and

(c) anofficer of the Commission authorized in writing by
the Registrar.
(3 Theduty under subsection (1) —

(@ continues so long as the records concerned are required
to be kept under section 103; and

(b) includesthe further dutiesto let the relevant person —

(i) for the purpose of inspecting the records, enter
premises of the person who is required to keep
them; and

(if) take copies of or extracts from the records,
and

(c) must be complied with not later than 14 days after the
request for inspection is received.

105. Consegquential amendment of other laws

(1) The Governor may make regulations having effect after the
expiry of the Act amending awritten law for the purpose of
making that law consistent with the fact that the Act has
expired.

(2) Anamendment under subsection (1) may —

(@ deletefrom awritten law aprovision that relates solely
to the Act; and

(b) make changesto a provision to ensure that the omission
of provisionsrelating to the Act does not result in an
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anomaly in the grammar or formal expression of the
provision.

(3 Any provision of regulations made under this section may be
expressed to have effect from atime that is earlier than the day
on which the regulations are published in the Gazette.

(4) Totheextent that aprovision has effect as mentioned in
subsection (3), the provision does not operate so as—

(@) to affect, in amanner prejudicial to any person (other
than the State), the rights of that person existing before
the day of publication in the Gazette; or

(b) toimpose liabilities on any person (other than the State)
in respect of anything done or omitted to be done before
the day of that publication.

106. Powersin relation to transitional provisions

(1) If thereisno sufficient provision in this Division for dealing
with atransitional matter after the expiry of the Act the
Governor may make that provision by regulations.

(2) If inthe opinion of the Minister an anomaly arisesin the
carrying out of any provision —
(@ of thisDivision; or
(b) of section 37 of the Interpretation Act 1984 as applied
by section 39 of that Act,
the Governor may, on the recommendation of the Minister, by
regulations —
(c) modify that provision to remove the anomaly; and
(d) makesuch provision asis necessary or expedient to
carry out the intention of that provision.

(3) Any provision of regulations made under this section may be
expressed to have effect from atime that is earlier than the day
on which the regulations are published in the Gazette.
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(4) Totheextent that a provision has effect as mentioned in
subsection (3), the provision does not operate so as—

(@ to affect, in amanner prejudicial to any person (other
than the State), the rights of that person existing before
the day of publication in the Gazette; or

(b) toimpose liabilities on any person (other than the State)
in respect of anything done or omitted to be done before
the day of that publication.

(5) Insubsection (1) —
“transitional matter” means a matter or thing necessary or

convenient to give effect to the transition from the Act
being in force to the Act having expired.

Division 4 — Consequential amendments and related
transitional provisions

107. Coal Industry Tribunal of Western Australia Act 1992
amended

Section 3B(1) of the Coal Industry Tribunal of Western

Australia Act 1992* is amended by deleting “within the

meaning in section 32(2) of that Act” and inserting instead —
referred to in section 80 of the Labour Relations
Reform Act 2002

[* Act No. 37 of 1992.
For subsequent amendments see 2000 Index to Legislation of
Western Australia, Table 1, p. 65-6.]

108. Further amendment to the Coal Industry Tribunal of
Western Australia Act 1992 as from the expiry of the
Workplace Agreements Act 1993

Sections 3A, 3B and 3C of the Coal Industry Tribunal of
Western Australia Act 1992 are repealed.
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109. Constitution Acts Amendment Act 1899 amended

Schedule V Part 1 Division 2 to the Constitution Acts
Amendment Act 1899* is amended by deleting the item
“Commissioner of Workplace Agreements appointed under the
Workplace Agreements Act 1993".

[* Reprinted as at 8 June 2001.
For subsequent amendments see Acts Nos. 2 and 76 of 2000
and 12 of 2001.]

110. Financial Administration and Audit Act 1985 amended
Schedule 1 to the Financial Administration and Audit Act 1985*
is amended by deleting the item “ Commissioner of Workplace
Agreements’.

[* Reprinted as at 24 November 2000.
For subsequent amendments see 1999 Index to Legislation of
Western Australia, Table 1, p. 157, and Act No. 10 of 2001.]
111. Industrial Relations Act 1979 amended
(1) Section 7AA isamended by deleting “, within the meaning in
section 32(2) of the Workplace Agreements Act 1993,” and
inserting instead —
referred to in section 80 of the Labour Relations
Reform Act 2002
(2) Section 7D(1) isamended asfollows:
(@ by deleting paragraph (a);
(b) in paragraph (b) by deleting “that Act” and inserting
instead —
“  the Workplace Agreements Act 1993 ”.
(3) Section 7D(2) isrepealed.
(4) Section 7G isrepeaed.
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(5) Section 7H(c)(i) isamended by deleting “or 7G”.
(6) Section 26A isrepealed.

112. Transitional provisionsrelating to section 111(4)

(1) A clamthat —

(@) wasreferred to the Industrial Relations Commission
under section 7G of the Industrial Relations Act 1979
before the commencement of section 111(4); and

(b) immediately before that commencement had not been
finally determined,

may be dealt with by the Commission asif section 7G had not
been repealed.

(2) A provision of the kind described in subsection (1)(b) of
section 7G of the Industrial Relations Act 1979 that,
immediately before the commencement of section 111(4), has
effect in relation to aclaim referred to in subsection (1)(a) of
that section ceases to have effect after that commencement.

(3) If aperson wishesto refer to the Commission a claim mentioned
in subsection (2) he or she may do so under section 51 of the
Wor kplace Agreements Act 1993.

113. Further amendmentsto the Industrial Relations Act 1979 as
from the expiry of the Workplace Agreements Act 1993 and
transitional provision

(1) Part 1A isrepeded.
(2) Section 81AA(a) and (b) are del eted.
(3) Section 81CA(1) is amended asfollows:
(@ inthedefinition of “genera jurisdiction” —
(i) by inserting after paragraph (a) —
“ or ";and
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(i) by deleting paragraph (c) and “or” after
paragraph (b);
(b) inthedefinition of “prosecution jurisdiction” by
deleting paragraph (b).

(4) Section 84(1) is amended by deleting the portion of the
subsection after “it” and inserting instead —
“ bysection96J. .

(5) Schedulelisamendedinitem 2 asfollows:

(& inparagraph (f) by deleting the commaand inserting a
full stop;

(b) by deleting from “but thisitem” to the end of the item.

(6) A question or dispute that —

(@ wasreferred to the Industrial Relations Commission
under section 7F of the Industrial Relations Act 1979
before the commencement of subsection (1); and

(b) immediately before that commencement had not been
finally determined,

may be dealt with by the Commission as if section 7F had not
been repeded.
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Part 4 — Amendments about awards

114. Section 6 amended
After section 6(c) the following paragraph isinserted —

(ca) toprovide asystem of fair wages and
conditions of employment;

115. Section 29A amended
(1) After section 29A(1) the following subsections are inserted —

(1@ Inthissection —

“area and scope provisions’ means the parts of an
award or industrial agreement that relate to the
area of operation and scope of the award or
industrial agreement.

(1b)  Subject to subsection (2a) —

(@) areaand scope provisions of aproposed award
or industrial agreement; and

(b) proposed variations to the area and scope
provisions of an existing award or industrial
agreement,

shall be published in the required manner.

(2) Section 29A(2) isamended by deleting “, or the variation of the
area of operation or the scope of an award or industrial
agreement, or the registration of an industrial agreement, the
Commission shall not hear the claim or application until those
parts of the proposed award, variation or industrial agreement
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that relate to area of operation or scope have been published in
the Industrial Gazette” and inserting instead —

or theregistration of an industrial agreement, or the
variation of the area and scope provisions of an
existing award or agreement, the Commission shall not
hear the claim or application until the area and scope
provisions of the proposed award or industrial
agreement have, or the proposed variation has, been
published in the required manner

(3) Section 29A(24d) is amended as follows:

(@) by deleting “those parts of the proposed award or
industrial agreement that relate to area of operation and
scope” and inserting instead —

the area and scope provisions of the proposed award or
industrial agreement

(b) by deleting paragraph (c) and “or” after it and inserting
instead —

(c) need not be published in the Industrial Gazette;
or

(4) After section 29A(2b) the following subsection isinserted —

(2c) The area and scope provisions of an award may be
amended under section 40A without the proposed
variation having been published in the required
manner.
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(5) Section 29A(3) isamended by deleting “(1)” and inserting
instead —

“ @ .
116. Part 11 Division 2A heading and section 36A inserted

Before section 37 the following heading and section are
inserted —

Division 2A — Awards

36A.  Application for award coverage for non-award
employees

(1) Inany proceedingsin which the Commissionis
considering the making of an award (“ the new
award”) that extends to employees to whom no award
currently extends (* the employees’), the onusison
any party opposing the making of the new award to
show that it would not be in the public interest.

(2) The Commission may make an interim award that
extends to the employees pending the making of the
new award.

(3 Aninterim award may be made if the Commission
considers —

(@) that it would provide afair basis for the
application of the no-disadvantage test provided
for by Part VID Division 6 Subdivision 1;

(b) that it would protect the existing wages and
conditions of employment of the employees
until the new award is made; or

(c) thatit would be appropriate for any other
reason.
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117. Section 38 amended and a savings provision

(1) Section 38(3) isrepealed and the following subsections are
inserted instead —

(3 Where an employer who is added as a named party to
an award under subsection (2) is, at the time of that
addition, engaged in an industry to which the award did
not previously apply and the scope of the award is
varied by virtue of that addition, the variation shall for
the purposes of section 37(1) be expressly limited to
that industry.

(4) Anemployer isnot to be added as a named party to an
award under subsection (2) if that addition would have
the effect of extending the award to employeesto
whom another award already extends.

(2) If an employer was added as a named party to an award under
former section 38(3) before the commencement day, the scope
of that award is not varied by reason only of the coming into
operation of subsection (1).

(3) Inthissection—

“commencement day” means the day on which subsection (1)
comes into operation;

“former section 38(3)” means section 38(3) of the Industrial
Relations Act 1979 as it was in effect immediately before
the commencement day.
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118. Sections 40A and 40B inserted

After section 40 the following sections are inserted —

40A. Incorporation of industrial agreement provisions
into awar ds by consent
1) If—

(@ anaward extends to employees to whom an
industrial agreement extends;

(b) anamed party to the award who is also a party
to the agreement applies to the Commission for
the incorporation of some or all of the
provisions of the agreement into the award; and

(c) each other party to the agreement consents to
the incorporation of those provisionsinto the
award,

the Commission shall by order vary the award by
incorporating those provisions of the agreement into
the award, but the variation shall be expressly limited
to the employees and employers to whom the
agreement extends.

(2) Thissection does not limit the operation of section 40
and that section applies to any application or order
made under this section.

40B.  Power tovary awardsto reflect statutory and other
requirements, to promote efficiency and to facilitate
implementation

(1) The Commission, of its own motion, may by order at
any time vary an award for any one or more of the
following purposes —

(@) toensurethat the award does not contain wages
that are less than the minimum award wage as
ordered by the Commission under section 51;
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(b) to ensurethat the award does not contain
conditions of employment that are less
favourable than those provided by the
MCE Act;

(c) toensurethat the award does not contain
provisions that discriminate against an
employee on any ground on which
discrimination in work is unlawful under the
Equal Opportunity Act 1984;

(d) toensurethat the award does not contain
provisions that are obsolete or need updating;

(e) toensurethat the award is consistent with the
facilitation of the efficient organization and
performance of work according to the needs of
an industry and enterprises within it, balanced
with fairness to the employees in the industry
and enterprises.

(2) The Commission shall not make an order under this
section until it has given notice to the named parties to
the award and the Council, the Chamber, the Mines and
Metals Association and the Minister and afforded them
an opportunity to be heard in relation to the proposed
variations.

(3) The Commission shall cause a copy of an order made
under this section to be —

(@ givento the named parties to the award and to
the Council, the Chamber, the Mines and
Metals Association and the Minister; and

(b) published in the required manner.
(4) Section 39 appliesto and in relation to an order made
under this section —

(@ asif the reference in section 39(3) to the date
on which an application was lodged in the
Commission were areference to the date on
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which notice was first given under
subsection (2); and
(b)  with such other modifications as are necessary.

(5) Thissection does not prevent or affect the making of
an application under section 40 to vary an award for a
purpose mentioned in subsection (1).

1109. Part Il Division 2C, 2D and 2E headingsinserted and
Part Il Division 2A heading deleted

(1) Before section 44 the following heading isinserted —
Division 2C — Holding of compulsory conferences
(2) Before section 46 the following heading isinserted —

Division 2D — Miscellaneous provisionsrelating to
awards, orders and agreements

(3) Before section 49 the following heading isinserted —
“ Division 2E — Appealstothe Full Bench .
(4) The heading before section 49A is deleted.

120. Sections 49A and 49C repealed and inserted as sections 48A
and 48B

Sections 49A and 49C are repealed and the same sections are
inserted after section 48 with the section designations “48A.”
and “48B.”, respectively.
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121. Consequential amendmentsto section 22A, 25, 80G
and 80W

(1) Section 22A isamended by inserting after “this Division” —

“ andDivisions2A to 2G ”.

(2) Section 25(1) is amended by inserting after “this Division” —

“ and Divisons2A to2G ".

(3) Section 25(2) is repealed and the following subsection is

inserted instead —

(2) Subsection (1) —
(@) haseffect subject to any provision of this

Division or Division 2A to 2G under which the
Commission isto be constituted in a particular

way; and
(b) does not affect the operation of Part |1C.

(4) Section 80G(1) isamended by deleting “Division 2 of Part I1”

and inserting instead —
“ Partll Divisons2t02G ".

(5 Section 80W(1) isamended by deleting “Division 2 and
Division 2A of Part 11" and inserting instead —

“ Partll Divisons2to2G .
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Part 5— Amendments about the Industrial Relations
Commission and the Industrial Appeal Court

122. Section 27 amended
After section 27(1)(h) the following paragraphs are inserted —

(ha) determine the periods that are reasonably
necessary for the fair and adequate presentation
of the respective cases of the parties to the
proceedings and require that the cases be
presented within the respective periods,

(hb)  require evidence or argument to be presented in
writing, and decide the matters on which it will
hear oral evidence or argument;

123. Section 32A inserted

After section 32 the following section isinserted —

32A. Conciliation and ar bitration functions of
Commission to be unlimited

(1) Thefunctions of the Commission under this Act asto
the resolution of matters by conciliation (“ conciliation
functions’) and the determination of matters by
arbitration (* arbitration functions’) —

(@) aretoand may be performed at any time and
from time to time as and when their
performance is necessary or expedient; and

(b) arenot limited by any other provision of this
Act.

(2) Without limiting subsection (1), nothing in this Act
prevents the performance of conciliation functions
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merely because arbitration functions are being or have
been performed.

124. Section 34 amended
(1) Section 34(3) isamended by deleting “otherwise.” and inserting
instead —
otherwise —
(& onany ground relating to jurisdiction; or
(b) onany other ground.

(2) Section 34(4) isamended by deleting “court on any account
whatsoever.” and inserting instead —

court —
(@ onany ground relating to jurisdiction; or
(b) onany other ground.

125. Section 49 amended

After section 49(6) the following subsection isinserted —

(6a) The Full Benchisnot to remit a case to the
Commission under subsection (5)(c) unless it considers
that it is unable to make its own decision on the merits
of the case because of lack of evidence or for other
good reason.

As at 08 Jul 2002 No. 20 of 2002 page 129

Extract from www.slp.wa.gov.au, see that website for further information



Labour Relations Reform Act 2002
Part 5 Amendments about the Industrial Relations Commission and

s. 126

126. Section 90 amended

(1) Section 90(1) is repealed and the following subsection is
inserted instead —

(1) Subject to this section, an appeal liesto the Court in the
manner prescribed from any decision of the President,
the Full Bench, or the Commission in Court Session —

(& ontheground that the decision isin excess of
jurisdiction in that the matter the subject of the
decision is not on an industrial matter;

(b) erroneousin law in that there has been an error
in the construction or interpretation of any Act,
regulation, award, industrial agreement or order
in the course of making the decision appealed
against; or

(c) ontheground that the appellant has been
denied the right to be heard,

but upon no other ground.

(2) After section 90(3) the following subsection isinserted —

(38 If any ground of the appeal is made out but the Court is
satisfied that no injustice has been suffered by the
appellant or a person who is a member of or
represented by the appellant, the Court shall confirm
the decision the subject of appeal unlessit considers
that there is good reason not to do so.
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Part 6 — Amendments about industrial agreements

and good faith bargaining

127. Section 6 amended
(1) Section 6(a) is amended by inserting after “industry” —

“ and in enterprises within industry

(2) After section 6(a) the following paragraphs are inserted —

(2a)
(ab)
(ac)

(ad)

(2€)

(af)

(ag)

to provide for rights and obligations in relation
to good faith bargaining;

to promote the principles of freedom of
association and the right to organize;

to promote equal remuneration for men and
women for work of equal value;

to promote collective bargaining and to
establish the primacy of collective agreements
over individual agreements,

to ensure al agreements registered under this
Act provide for fair terms and conditions of
employment;

to facilitate the efficient organization and
performance of work according to the needs of
an industry and enterprises within it, balanced
with fairness to the employees in the industry
and enterprises;

to encourage employers, employees and
organizations to reach agreements appropriate
to the needs of enterprises within industry and
the employees in those enterprises,
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128.
)

(2)

129.

Section 7 amended

Section 7(1) is amended by inserting in the appropriate
a phabetical position —

“enterprise order” hasthe meaning given by
section 42I(1);

After section 7(4) the following subsection isinserted —

(5 InthisAct—

(@ areferenceto anindustrial matter includes a
reference to a matter relating to bargaining in
good faith for an industrial agreement; and

(b) areferenceto jurisdiction to inquire into and
deal with an industrial matter includes a
reference to jurisdiction to assist parties to
bargain for an industrial agreement.

Section 26 amended

Section 26(1)(d) is amended as follows:

(@ insubparagraph (v) by deleting the full stop and
inserting a semicolon instead;

(b) by inserting after subparagraph (v) the following
subparagraphs —

(vi) theneed to facilitate the efficient
organization and performance of work
according to the needs of an industry
and enterprises within it, balanced with
fairness to the employees in the industry
and enterprises,
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(vii)  the need to encourage employers,
employees and organizations to reach
agreements appropriate to the needs of
enterprises and the employees in those
enterprises.

130. Part 11 Division 2B heading and section 40C inserted

Before section 41 the following Division heading and section
areinserted —

Division 2B — Industrial agreements
40C. Interpretation

In this Division —

“initiating party”, in relation to a proposed industrial
agreement, means the party that initiated the
bargaining for the agreement under section 42(1);

“negotiating party”, in relation to a proposed
industrial agreement, means —

(@ theinitiating party; and

(b) aperson who notifies the initiating party
under section 42A (1) that that person will
bargain for the industrial agreement;

“prescribed period” has the meaning given by
section 42A(1) and includes any extension of that
period ordered by the Commission.

131. Section 41 amended
(1) After section 41(1) the following subsections are inserted —

(1@ Anagreement may apply to asingle enterprise or more
than a single enterprise.
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(1b) For the purposes of subsection (1a) an agreement
applies to more than asingle enterpriseif it applies
to—

(@ more than one business, project or undertaking;
or

(b) theactivities carried on by more than one
public authority.

(2) After section 41(7) the following subsections are inserted —

(80 When anew industrial agreement is made and
registered, or an award or enterprise order ismade, in
substitution for an industrial agreement (“the first
agreement”), the first agreement is taken to be
cancelled, except to the extent that the new industrial
agreement, award or order saves the provisions of the
first agreement.

(9) Tothe extent that an industrial agreement is contrary to
or inconsistent with an award, the industrial agreement
prevails unless the agreement expressly provides
otherwise.

132. Section 41A replaced

Section 41A isrepealed and the following section isinserted
instead —

41A. Registration of industrial agreement

(1) The Commission shall not under section 41 register an
agreement as an industrial agreement unless the
agreement —

(@) specifiesanominal expiry date that isno later
than 3 years after the date on which the
agreement will come into operation;
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(b) includesany provision specified in relation to
that agreement by an order referred to in
section 42G; and

(c) includes an estimate of the number of
employees who will be bound by the agreement
upon registration.

(2) The Commission shall not under section 41 register an
agreement as an industrial agreement to which an
organization or association of employeesis aparty,
unless the employees who will be bound by the
agreement upon registration are members of, or eligible
to be members of, that organization or association.

133. Sections42 to 42M inserted

After section 41A the following sections are inserted —

42. Initiation of bargaining for industrial agreement

(1) Bargaining for anindustrial agreement may be initiated
by an organization or association of employees, an
employer or an organization or association of
employers giving to an intended party to the agreement
awritten notice that complies with subsection (3).

(2) A notice under subsection (1) is not to be given to an
organization or association of employers unless that
organization or association has given written consent to
being given such notice.

(3) A notice complieswith this subsection if it is
accompanied by particulars of —

(@ thetypesof employment to be covered by the
agreement;

(b) theareain which the agreement isto operate;
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(4)

(5)

(6)

(7)

(8)

42A.
N

(c) theintended partiesto the agreement; and

(d) any other matter prescribed by regulations
made by the Governor under section 42M.

If there is no applicable industrial agreement or
enterprise order in force, bargaining may be initiated
under subsection (1) at any time.

If thereis an applicable industrial agreement or an
applicable enterprise order in force, bargaining must
not be initiated under subsection (1) earlier than

90 days before the nominal expiry date of the
agreement or order.

Where bargaining isinitiated under subsection (1) with
more than one intended party to the agreement, al the
negotiating parties are to bargain together unless the
Commission, on the application of a negotiating party,
directs that that negotiating party may negotiate
separately with the initiating party.

Nothing in this section prevents or limits a person from
bargaining for an industrial agreement when bargaining
has not been initiated under subsection (1).

In subsection (5) —

“nominal expiry date” means the date specified in the
agreement or enterprise order as the date on which
the agreement or enterprise order expires.

Responseto initiation of bargaining

A person to whom a notice is given under section 42(1)
may notify the initiating party within 21 days of
receiving the notice (the “ prescribed period”) asto
whether that person will, or will not, bargain for an
industrial agreement.
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)

3)

(4)

()

(6)

42B.
D)

2

The Commission may by order, on application by a
person to whom anotice is given under section 42(1),
extend by no more than 7 days the period within which
that person may respond under subsection (1).

The Commission may make an order under
subsection (2) although an application for the order
was not made until after the expiration of the
prescribed period.

An order under subsection (2) may be made subject to
such conditions as the Commission thinks fit.

An application under subsection (2) operates —

(@) asabar to an application for an enterprise order
by a negotiating party; and

(b) asastay of any application for an enterprise
order that has been made by a negotiating party,

until the application under subsection (2) is determined
or withdrawn.

Bargaining between negotiating parties for an
industrial agreement is initiated when the negotiating
party to whom the notice is given notifies the initiating
party under subsection (1) that that negotiating party
will bargain.

Good faith bargaining for industrial agreement

When bargaining for an industrial agreement, a
negotiating party shall bargain in good faith.

Without limiting the meaning of the expression,
“bargaining in good faith” by negotiating parties
includes doing the following things —
(@) stating their position on matters at issue, and
explaining that position;
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(b) meeting at reasonable times, intervals and
places for the purpose of conducting
face-to-face bargaining;

(c) disclosing relevant and necessary information
for bargaining;

(d) acting honestly and openly, which includes not
capriciously adding or withdrawing items for
bargaining;

(e) recognising bargaining agents;

(f) providing reasonable facilities to
representatives of organizations and
associations of employees necessary for them
to carry out their functions;

(g) bargaining genuinely and dedicating sufficient
resources to ensure this occurs,

(h) adhering to agreed outcomes and commitments
made by the parties.

(3) The Commission may, having regard to the
circumstances in which the industrial action occurs,
determine that engaging in industrial action is abreach
of the duty to bargain in good faith.

(4) For the purposes of this section, apersonisa
bargaining agent if —

(@) that person has been appointed in writing by a
negotiating party to an agreement as a
bargaining agent of that party in relation to the
agreement;

(b) acopy of the appointment has been provided to
the other negotiating party to the agreement;
and

(c) the appointment has not been terminated.
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()

(6)

()

(8)

42C.
D)

(2)
3)

(4)

(5)

An appointment of abargaining agent may be
terminated at any time by notice of termination given
by the negotiating party who appointed the agent in
writing to the agent.

A copy of anotice of termination must be given to each
other negotiating party.

For the purposes of section 77A of the Legal
Practitioners Act 1893 a bargaining agent is authorised
to provide advice and other servicesin relation to
bargaining for an industrial agreement.

Nothing in this section affects the requirement of
section 112A that only a person who is registered under
that section may appear as an agent under section 31,
81E or 91.

Code of good faith

The Commission may make a code of good faith to
provide guidance about the application of the duty of
good faith under section 42B in relation to bargaining
for an industrial agreement —

(@ generdly; or

(b) inrelation to particular types of situations.
The code shall not be inconsistent with this Division.

Section 43(7), (8) and (9) of the Interpretation
Act 1984 apply to the code asif it were subsidiary
legislation.

The Commission may amend or revoke the code or
revoke it and substitute another code for it.

The Commission shall cause the code, and any
amendment or substituted code or any revocation of a
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(6)

42D.

42E.
@)

2

3)

42F.

code, to be published in the Industrial Gazette for

public information.

In this section —

“Commission” means the Commission in Court
Session.

Duty of good faith does not require concluded
industrial agreement

The duty of good faith in section 42B does not require
anegotiating party —

(@) toagreeon any matter for inclusionin, or
exclusion from, an industrial agreement; or

(b) toenter into an industrial agreement.

Conciliation and arbitration to assist bargaining

To assist parties to bargain for an industrial agreement,
the Commission may exercise its powers asif it were
endeavouring to resolve an industrial matter.

Without limiting subsection (1) the Commission may
make orders and give directions for the purpose of —
(& ensuring that the negotiating parties bargain in
good faith; and
(b) otherwise facilitating bargaining in good faith
by negotiating parties.

In particular, the Commission may order for the
purposes of subsection (2) that a negotiating party do,
or refrain from doing, any particular thing.

Restriction on Commission’s power in relation to
industrial agreements

Except as provided in section 42G, the Commission
must not give any direction or make any order or
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declaration requiring, or having the effect of requiring,
anegotiating party to enter into an industrial agreement
or to include any matter in, or exclude any matter from,
an industrial agreement.

42G.  Partiesmay agreeto Commission making ordersas
to terms of agreement

(1) Thissection applies where —

(@) negotiating parties have reached agreement on
some, but not all, of the provisions of a
proposed agreement;

(b) anapplication is made to the Commission for
registration of the agreement as an industrial
agreement, the agreement to include any further
provisions specified by an order referred to in
subsection (2); and

(c) anapplication is made to the Commission by
the negotiating parties for an order asto
specified matters on which agreement has not
been reached.

(2) When registering the agreement, the Commission may
order that the agreement include provisions specified
by the Commission.

(3) Anorder referred to in subsection (2) may only be
made in relation to matters specified by the negotiating
partiesin an application referred to in subsection (1)(c).

(4) Indeciding the terms of an order the Commission may
have regard to any matter it considers relevant.

(5) When an order referred to in subsection (2) is made,
the provisions specified by the Commission are, by
force of this section, included in the agreement
registered by the Commission.
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(6) Despite section 49, no appeal lies from an order
referred to in subsection (2).

42H.  Commission may declarethat bargaining has ended

(1) If, onthe application of a negotiating party, the
Commission constituted by a single Commissioner
determines that —

(@ theapplicant has bargained in good faith;

(b)  bargaining between the applicant and another
negotiating party has failed; and

(c) thereisno reasonable prospect of the
negotiating parties reaching an agreement,

the Commission may declare that the bargaining has
ended between those negotiating parties.

(2) Despite section 49, no appeal liesfrom a declaration
under subsection (1).

421. Commission may make enterpriseorders

1 If—
(@ the Commission declares under section 42H

that bargaining has ended between negotiating
parties; or

(b) the person to whom anotice is given under
section 42(1) does not respond to the notice
within the prescribed period or responds with a
refusal to bargain,

the Commission may, upon an application under
subsection (2), make an order (an “ enterprise
order”) —

(c) providing for any matter that might otherwise
be provided for in an industrial agreement to
which the negotiating parties referred to in
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paragraph (a), or theinitiating party and the
person referred to in paragraph (b), were
parties, irrespective of the provisions of any
award, order or industrial agreement already in
force; and

(d) that the Commission considersisfair and
reasonablein al of the circumstances.

(2) Anapplication for an enterprise order may be made —
(& where subsection (1)(a) applies—

(i) if the negotiating party in respect of
whom the declaration was made is not
an organization or association of
employers, by the negotiating party; and

(if) if the negotiating party in respect of
whom the declaration was madeis an
organization or association of
employers, by an employer whoisa
member of the negotiating party;

and
(b) where subsection (1)(b) applies —

(i) if theinitiating party is not an
organization or association of
employers, by the initiating party;

(i) if theinitiating party is an organization
or association of employers, by an
employer who is a member of the
initiating party.

(3 Anapplication for an enterprise order may be made —
(@ where subsection (1)(a) applies, within 21 days
after the making of the declaration; and
(b) where subsection (1)(b) applies, within 21 days
after the end of the prescribed period.
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(4) Without limiting section 32A, the Commission may
exercise its powers of conciliation in relation to a
matter even if an application for an enterprise order has
been made in relation to the same matter.

42]. Effect of enterprise order

(1) Anenterprise order extends to and binds —
(@ al employeeswho are employed —

(i) inany caling mentioned in the
enterprise order in the industry or
industries to which the enterprise order
applies; and

(i) by the employer specified in the order
under subsection (5)(a);
and

(b) the employer specified in the order under
subsection (5)(a),

and no other employee or employer, and its scopeisto
be expressly so limited in the enterprise order.

(2) Anenterprise order operatesin the area specified in the
order.

(3 Tothe extent that an enterprise order isin conflict with
an award or industrial agreement, the enterprise order
prevails.

(4) Anenterprise order is enforceable under section 83 as
if the order were an award and any organization or
association who is specified in the order under
subsection (5) were a named party to the award.

(5) The Commission isto specify in the enterprise order —

(@ theemployer to whom the enterprise order
extends and who is bound by the enterprise
order; and
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(b) any organization or association of employees
that is arelevant negotiating party or person
referred to in section 421(1)(b), as the case
requires.

(6) Theemployer specified under subsection (5)(a) isto
be —

(@) theapplicant for the enterprise order; or

(b) if the applicant for the enterprise order was an
organization or association of employees —

(i) thenegotiating party;

(i) thepersonreferredtoin
section 421(1)(b);

(iii)  the member of an organization or
association of employersthat isa
negotiating party; or

(iv) the member of an organization or
association of employers that is a person
referred to in section 421(1)(b),

specified in the application for the enterprise
order.

42K.  Term of enterprise order

(1) Subject to this section, an enterprise order operates for
the term specified in the order.

(2) Anenterprise order must provide for the day on which
it expires which cannot be more than 2 years from and
including the day on which it comesinto operation.

(3) Anenterprise order isnot to be varied by the
Commission unless al of the persons specified in the
order under section 42J(5) consent to the variation.
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(4)

()

(6)

()

421 .

The Commission is not to make an award or another
enterprise order in substitution for an enterprise order
unless the term of the enterprise order has expired.

The Commission is not to register an industrial
agreement in substitution for an enterprise order
unless —

(8 the application to the Commission to register
the industrial agreement is made by each of the
persons specified in the order under
section 42J(5); or

(b) theterm of the enterprise order has expired.

The Commission is not to cancel an enterprise order
unless an industrial agreement has been registered, or
an award or order has been made, in substitution for
that enterprise order.

Despite the expiry of an enterprise order, the enterprise
order continues in force in respect of al the persons
specified in the order under section 42J(5) until anew
industrial agreement, enterprise order or an award, in
substitution for the enterprise order, has been made or
registered as the case requires.

When bargaining ends

Bargaining initiated under section 42(1) ends —
(& inrelation to negotiating parties who make an
agreement, when that agreement is made; and
(b) inrelation to negotiating parties specified in a
declaration under section 42H, when that
declaration is made.
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42M. Regulations

(1) The Governor may make regulations prescribing any
matter that is necessary or convenient to be prescribed
for giving effect to the purposes of this Division.

(2) Without limiting subsection (1) the Governor may
make regulations for any of the purposes set out in
section 113(1) to give effect to the purposes of this
Division.

(3) If thereisany conflict or inconsistency between a
regul ation made by the Governor and a regulation
made under section 113(1), the regulation made by the
Governor prevails to the extent of the conflict or
inconsistency.

134. Section 84A amended
Section 84A(1)(a) is amended by inserting after “other than
section” —
“42B(1), .
135. Section 93 amended
Section 93(5) is amended by inserting after “of the
Commission” —
, including copies of all cancelled industrial agreements
136. Section 112A amended
(1) Section 112A(1) isamended as follows:
(@ inparagraph (b) by deleting “matters,” and inserting
instead —
“ matters. 7,
As at 08 Jul 2002 No. 20 of 2002 page 147

Extract from www.slp.wa.gov.au, see that website for further information



Labour Relations Reform Act 2002
Part 6 Amendments about industrial agreements and good faith

s. 136

(b) by deleting all of the words after paragraph (b).

(2) After subsection (1) the following subsection is inserted —

(1a) Despite subsection (1), areference to carrying on
business as an industrial agent does not include —

(@ carrying on business by an organization, the
Council, the Chamber or the Mines and Metals
Association;

(b) carrying on business as a person who acts as a
bargaining agent within the meaning of
section 42B(4); or

(c) carrying on business as a person who —

(i) appearsin proceedings as provided by
section 97WJ; or

(i)  provides advice or other servicesin
relation to industrial matters, in the
capacity of abargaining agent under
section 97UJ.

page 148 No. 20 of 2002 As at 08 Jul 2002

Extract from www.slp.wa.gov.au, see that website for further information



Labour Relations Reform Act 2002
Amendments about unfair dismissal and employment issues Part 7

s. 137

Part 7— Amendments about unfair dismissal and
employment issues

137. Section 23 amended

Section 23(3)(h) is deleted and the following paragraph is
inserted instead —

(h) onaclam of harsh, oppressive or unfair
dismissal —

(i) inthe case of an application under
section 44, make any order except an
order that is authorised by section 23A
or 44; and

(i) inany other case, make any order
except an order that is authorised by
section 23A.

138. Section 23A replaced by sections 23A and 23B and
transitional provision

(1) Section 23A isrepealed and the following sections are inserted
instead —

23A. Power s of Commission on claims of unfair dismissal

(1) The Commission may make an order under this section
if the Commission determines that the dismissal of an
employee was harsh, oppressive or unfair.

(2) Indetermining whether the dismissal of an employee
was harsh, oppressive or unfair the Commission shall
have regard to whether the employee —

(@ atthetime of the dismissal, was employed for a
period of probation agreed between the
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employer and employee in writing or
otherwise; and

(b) bhad been so employed for a period of |ess than
3 months,

(3) The Commission may order the employer to reinstate
the employee to the employee’' s former position on
conditions at least as favourable as the conditions on
which the employee was employed immediately before
dismissal.

(4) If the Commission considers that reinstatement would
be impracticable, the Commission may order the
employer to re-employ the employee in another
position that the Commission considers —

(@ theemployer has available; and
(b) issuitable.

(5 The Commission may, in addition to making an order
under subsection (3) or (4), make either or both of the
following orders —

(& anorder it considers necessary to maintain the
continuity of the employee' s employment;

(b) an order to the employer to pay to the employee
the remuneration lost, or likely to have been
lost, by the employee because of the dismissal.

(6) If, and only if, the Commission considers reinstatement
or re-employment would be impracticable, the
Commission may, subject to subsections (7) and (8),
order the employer to pay to the employee an amount
of compensation for loss or injury caused by the
dismissal.
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(7) Indeciding an amount of compensation for the
purposes of making an order under subsection (6), the
Commission isto have regard to —

(@ theefforts (if any) of the employer and
employee to mitigate the loss suffered by the
employee as aresult of the dismissal;

(b) any redress the employee has obtained under
another enactment where the evidence
necessary to establish the claim for that redress
is also the evidence necessary to establish the
claim before the Commission; and

(c) any other matter that the Commission considers
relevant.

(8) The amount ordered to be paid under subsection (6) is
not to exceed 6 months' remuneration of the employee.

(9) For the purposes of subsection (8) the Commission
may cal cul ate the amount on the basis of an average
rate received by the employee during any relevant
period of employment.

(10)  For the avoidance of doubt, an order under
subsection (6) may permit the employer concerned to
pay the compensation required in instalments specified
in the order.

(11) Anorder under this section may require that it be
complied with within a specified time.

(12) The Commission may make any ancillary or incidental
order that the Commission thinks necessary for giving
effect to any order made under this section.
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23B.  Power to prevent external interference with
employment issues

(1) Inthissection—

“employment claim” means a claim made to the
Commission in which any of the following isan
issue —

(@ therefusa or failure of an employer to
employ aperson (“the affected person”);

(b) anemployer’s employment or transfer of an
employee to work at a particular place or
site, or refusal or failure to employ or
transfer an employee to work at a particular
place or site;

(c) thereinstatement or re-employment of an
employee who has been dismissed by an
employer;

“third party”, in relation to an employment claim,
means any person, other than the employer on
whom a copy of the claim has been served.

(2) The Commission may, if it considersit necessary to do
so in the interests of equity, good conscience and the
substantial merits of an employment claim, order a
third party to refrain from preventing, hindering or
interfering with, or doing anything that would have the
effect of preventing, hindering or interfering with —

(@ theemployment of the affected person;

(b) the employment or transfer of the employeeto
work at a particular place or site; or

(c) thereinstatement or re-employment of the
employee.
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(3) Subsection (2) is not to be taken as limiting the persons
in respect of whom the Commission can make other
orders under this Act.

(2) Notwithstanding subsection (1), section 23A of the Industrial
Relations Act 1979 as in force immediatel y before the coming
into operation of this section continues to operate in respect of
any claim made under that section before the coming into
operation of this section.

139. Section 29 amended

(1) Section 29(1)(b)(ii) isamended by deleting “service” and
inserting instead —

“  employment

(2) Section 29(2) is repealed and the following subsections are
inserted instead —

(2) Subject to subsection (3), areferral under
subsection (1)(b)(i) is to be made not later than 28 days
after the day on which the employee’ s employment is
terminated.

(3) The Commission may accept areferral by an employee
under subsection (1)(b)(i) that is out of timeif the
Commission considers that it would be unfair not to do
0.
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140. Section 29AA inserted and atransitional provision

(1) After section 29 the following section isinserted —

29AA.

)

2

3)

(4)

Certain claims not to be deter mined

Subject to subsection (2), the Commission must not
determine a claim of harsh, oppressive or unfair
dismissal from employment if the dismissed employee
has lodged an application with the Australian
Commission for relief in respect of the termination of
that employment.

Despite subsection (1) the Commission may determine
the claim if the application to the Australian
Commissionis—

(& withdrawn; or

(b) rejected or dismissed on the ground that it is not
within the jurisdiction of the Australian
Commission to determine the application.

The Commission must not determine a claim of harsh,
oppressive or unfair dismissal from employment if —

(& anindustrial instrument does not apply to the
employment of the employee; and

(b) the employee's contract of employment
provides for a salary exceeding the prescribed
amount.

The Commission must not determine aclaim that an
employee has not been allowed by his or her employer
a benefit to which the employee is entitled under a
contract of employment if —

(& anindustrial instrument does not apply to the
employment of the employee; and
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(b) the employee’s contract of employment
provides for asalary exceeding the prescribed
amount.

(5) Inthissection —
“industrial instrument” means —

(@ anaward,;

(b) an order of the Commission under this Act
that is not an order prescribed by regulations
made by the Governor for the purposes of
this section;

(c) anindustrial agreement;

(d) an employer-employee agreement; or

(e) aworkplace agreement;

“prescribed amount” means —
(@ $90 000 per annum; or
(b) thesaary specified, or worked out in a

manner specified, in regulations made by the
Governor for the purposes of this section.

(2) Section 29AA of the Industrial Relations Act 1979 as inserted
by this section does not apply to or in respect of a claim made
before the coming into operation of this section.

141. Section 44 amended and a transitional provision

(1) Section 44(6)(bb) is deleted and the following paragraph is
inserted instead —

(bb)  with respect to industrial matters —

(i) giveany direction or make any order or
declaration which the Commission is
otherwise authorised to give or make
under this Act; and
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(i)  without limiting paragraph (ba) or
subparagraph (i) of this paragraph, in
the case of aclaim of harsh, oppressive
or unfair dismissal of an employee,
make any interim order the Commission
thinks appropriate in the circumstances
pending resolution of the claim;

(2) Section 44(6)(bb) of the Industrial Relations Act 1979 as
inserted by this section does not apply to or in respect of aclaim
made before the coming into operation of this section.
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Part 8 — Amendments about right of entry, record
keeping and inspection of records

142. Section 7 amended

Section 7(1) is amended by inserting in the appropriate
alphabetical positions the following definitions —

“employment record” means arecord kept under
section 49D;

“premises’ includes any land, building, structure,
mine, mine working, aircraft, ship or other vessdl,
vehicle and place, and any part of it;

“record” means any thing or process —

(@ upon or by which information is recorded or
stored; or

(b) by means of which ameaning can be
conveyed by any meansin avisible or
recoverable form,

whether or not the assistance of some electronic,
electrical, mechanical, chemical or other machine
or processis required to convey the information or
meaning;

143. Section 23 amended

Section 23(3)(c) is amended as follows:
(@ by inserting “or” after subparagraph (i);
(b) by deleting “or” after subparagraph (ii);
(c) by deleting subparagraph (iii).
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144. Section 41 amended
Section 41(2) is amended by deleting “section 41A” and
inserting instead —
“ sections41A and 49N .

145. Sections 49AB and 49B repealed
Sections 49AB and 49B are repealed.

146. Part 11 Divisions 2F and 2G inserted and a transitional
provision

(1) BeforePart 11 Division 3 the following Divisions are inserted —

Division 2F — Keeping of and accessto
employment records

49D.  Keeping of employment records

(1) Subsection (2) appliesto an employee during any
period when an industrial instrument appliesto his or
her employment.

(2) Anemployer must ensure that details are recorded
of —

(@ theemployee sname and, if the employeeis
under 21 years of age, hisor her date of birth;

(b) anyindustrial instrument that applies;

(c) the date on which the employee commenced
employment with the employer;

(d) foreachday —

(i) thetime at which the employee started
and finished work;
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(i)  the period or periods for which the
employee was paid; and

(iii)  details of work breaks including meal
breaks;

(e) for each pay period —
(i) the employee s designation;
(i)  the gross and net amounts paid to the

employee under the industrial
instrument; and

(iii)  all deductions and the reasons for them;

(f) dl leave taken by the employee, whether paid,
partly paid or unpaid;

(g) theinformation necessary for the calculation of
the entitlement to, and payment for long service
leave under the Long Service Leave Act 1958,
the Construction Industry Portable Paid Long
Service Leave Act 1985 or the industrial
instrument;

(h) any other information in respect of the
employee required under the industrial
instrument to be recorded; and

(i) any information, not otherwise covered by this
subsection, that is necessary to show that the
remuneration and benefits received by the
employee comply with the industrial
instrument.

(3) Theemployer must ensure that —

(@ the employment records are kept in accordance
with regul ations made by the Governor;

(b) eachentryinrelation to long service leaveis
retained —

(1)  during the employment of the
employee; and
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(i)  for not less than 7 years after the
employment terminates;

and
(c) each other entry isretained for not less than
7 years after it is made.
(4) Inthissection—
“industrial instrument” means —
(@ anaward;
(b) an order of the Commission under this Act;
(c) anindustrial agreement; or
(d) an employer-employee agreement.
49E.  Accessto employment records
(1) Anemployer, on written request by arelevant person,

must —

(@ produce to the person the employment records
relating to an employee; and

(b) let the person inspect the employment records.

(2) Theduty placed on an employer by subsection (1) —

(@ continues so long as the records are required to
be kept under section 49D(3);

(b) isnot affected by the fact that the employeeis
no longer employed by the employer or that the
industrial instrument no longer appliesto him
or her;

(¢) includesthe further duties —

(i) tolet therelevant person enter premises
of the employer for the purpose of
inspecting the records; and

(i) to let the relevant person take copies of
or extracts from the records;
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and
(d) must be complied with not later than —

(i) attheend of the next pay period after
the request is received; or

(i)  the seventh day after the day on which
the request was made to the employer.

(3 Nothing in this section limits or otherwise affects the
powers of an Industrial Inspector in relation to the
inspection of employment records.

(4) Inthissection—

“relevant person” means—
(@ theemployee concerned;

(b) if theemployeeisarepresented person, his
or her representative;

(c) aperson authorised in writing by the
employee; and

(d) anofficer referred to in section 93 authorised
in writing by the Registrar.
49F. Enforcement of this Division

A contravention of section 49D(2), 49D(3) or 49E(1) is
not an offence but those subsections are civil penalty
provisions for the purposes of section 83E.

Division 2G — Right of entry and inspection by
authorised representatives

49G. Interpretation
In this Division —

“authorised representative’” means a person who
holds an authority in force under this Division;
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)

2

3)

491,

(1)

“relevant employee”, when used in connection with
the exercise of apower by an authorised
representative of an organization, means an
employee who is a member of the organization or
who is éligible to become a member of the
organization.

Right of entry for discussionswith employees

An authorised representative of an organization may
enter, during working hours, any premises where
relevant employees work, for the purpose of holding
discussions at the premises with any of the relevant
employees who wish to participate in those
discussions.

If an award, order or industrial agreement that extends
to the relevant employees makes provision as to entry
onto premises by an authorised representative and —

(@) does not require notice to be given by the
representative; or

(b) requires a specified period of notice to be given
by the representative,

the authorised representative is not required to give
notice under this section.

If subsection (2) does not apply, the authorised
representative is not entitled to exercise a power
conferred by this section unless the authorised
representative has given the employer of the employees
concerned at least 24 hours' written notice.

Right of entry to investigate breaches

An authorised representative of an organization may
enter, during working hours, any premises where
relevant employees work, for the purpose of
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investigating any suspected breach of this Act, the
Long Service Leave Act 1958, the MCE Act, the
Occupational Safety and Health Act 1984, the Mines
Safety and Inspection Act 1994 or an award, order,
industrial agreement or empl oyer-employee agreement
that applies to any such employee.

(2) For the purpose of investigating any such suspected
breach, the authorised representative may —

(@) subject to subsections (3) and (6), require the
employer to produce for the representative’s
inspection, during working hours at the
employer’s premises or at any mutually
convenient time and place, any employment
records of employees or other documents, other
than workplace agreements, kept by the
employer that are related to the suspected
breach;

(b) make copies of the entries in the employment
records or documents related to the suspected
breach; and

(c) during working hours, inspect or view any
work, material, machinery, or appliance, that is
relevant to the suspected breach.

(3 Theauthorised representative is not entitled to require
an employer to produce an employment record of an
employee if the employee —

(@) isaparty to an employer-employee agreement;
and

(b) has made awritten request to the employer that
the record not be available for inspection by an
authorised representative.

(4) A written request under subsection (3)(b) —
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(& may bewithdrawn by written notice given by
the employee to the employer; and

(b) haseffect until it is so withdrawn.

(5 An authorised representative is not entitled to exercise
apower conferred by this section for the purpose of
investigating a suspected breach of an
employer-employee agreement to which arelevant
employeeis a party unless the authorised representative
isauthorised in writing by that relevant employee to
carry out the investigation.

(6) Anauthorised representative is not entitled to require
the production of employment records or other
documents unless, before exercising the power, the
authorised representative has given the employer
concerned —

(@ if therecords or other documents are kept on
the employer’ s premises, at least 24 hours
written notice; or

(b) if therecords or other documents are kept
elsewhere, at least 48 hours' written notice.

(7) The Commission may, on the ex parte application of an
authorised representative, waive the requirement to
give the employer concerned notice of an intended
exercise of apower under subsection (6) if the
Commission is satisfied that to give such notice would
defeat the purpose for which the power is intended to
be exercised.

(8) If therequirement for notice is waived under
subsection (7) —
(& the Commission must give the authorised

representative a certificate authorising the
exercise of the power without notice; and
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49].
)

(2)

3)

(4)
()

(b) the authorised representative must, after
entering the premises and before requiring the
production of the records or documents, give
the person who is apparently in charge of the
premises the certificate or a copy of the
certificate.

Provisions asto authoritiesissued to representatives

The Registrar, on application by the secretary of an
organization of employees to issue an authority for the
purposes of this Division to a person nominated by the
secretary in the application, must issue the authority.

The Registrar must not issue an authority for the
purposes of this Division to a person who has held an
authority under this Division that has been revoked
under subsection (5) unless the Commission in Court
Session on application by any person has ordered that
the authority be so issued.

A person to whom an authority isissued is an
authorised representative of the organization on whose
behalf the application for the authority was made.

The authority remainsin force unlessit is revoked or
suspended under this section.

The Commission constituted by a Commissioner may,
by order, on application by any person, revoke, or
suspend for a period determined by the Commission,
the authority if satisfied that the person to whom it was
issued has —

(@) actedin an improper manner in the exercise of
any power conferred on the person by this
Division; or

(b) intentionally and unduly hindered an employer
or employees during their working time.
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(6) The Registrar may, on application by the secretary of
the organization of employees on whose behalf the
application for the authority was made, revoke the
authority.

(7) Anapplication for the revocation of an authority under
subsection (5) isto set out the grounds on which the
application is made.

(8) Despite section 49 —

(@ no appeal liesfrom adecision of the
Commission under subsection (2); and

(b) section 49(2a) does not apply to an appeal from
adecision under subsection (5).

(9 A person to whom an authority has been issued under
this section must, within 14 days after the revocation of
the authority, return the authority to the Registrar.

49K. Noentrytopremisesused for habitation

An authorised representative does not have authority
under this Division to enter any part of the premises of
an employer that is principally used for habitation by
the employer and his or her household.

49L.  Authority must be shown on request
1) If—
(@) aperson proposesto enter, or ison, premisesin
accordance with section 49H or 49I; and

(b) the occupier requests the person to show his or
her authority,

the person is not entitled under that section to enter or
remain on the premises unless he or she shows the
occupier the authority in force under this Division.

(2) Inthissection —
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“occupier” includes a person in charge of the
premises.

49M. Conduct givingriseto civil penalties

(1) Theoccupier of premises must not refuse, or
intentionally and unduly delay, entry to the premises by
aperson entitled to enter the premises under
section 49H or 49I.

(2) A person must not intentionally and unduly hinder or
obstruct an authorised representative in the exercise of
the powers conferred by this Division.

(3) A person must not purport to exercise the powers of an
authorised representative under this Division if the
person is not the holder of a current authority issued by
the Registrar under this Division.

49N. Power of Commission restricted

(1) The Commission does not have jurisdiction to make an
award or order or register an agreement conferring, or
making provision for the exercise of, powers of entry
and inspection that are additional to, or inconsistent
with, the powers of entry and inspection under
Division 2F and this Division and the provisions as to
the exercise of those powers.

(2) Nothing in subsection (1) prevents or limits the
Commission from specifying in an award or order, or
registering an agreement that specifies, the period of
notice required to be given by an authorised
representative to an employer before entering premises
where relevant employees work.

(3 Tothe extent that the provisions of an award, order or
industrial agreement, whether made or registered
before or after the coming into operation of section 146
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of the Labour Relations Reform Act 2002, confer or
make provision for the exercise of powers of entry and
inspection that are additional to, or inconsistent with,
the powers of entry and inspection under Division 2F
and this Division or the provisions as to the exercise of
those powers, those provisions have no effect.

490. Enforcement of this Division

A contravention of section 49J(9) or 49M(1), (2) or (3)
is not an offence but those subsections are civil penalty
provisions for the purposes of section 83E.

(2) A provision of an award, order or industrial agreement made or
registered before the coming into operation of subsection (1)
does not cease to have effect by reason of the operation of
section 49N(3), asinserted by subsection (1), until 28 days after
the coming into operation of subsection (1).

147. Section 98 amended
Section 98(7) is repealed.
148. Section 102 amended

Section 102(1)(a) is amended by deleting “ as defined by
section 98(7)”.
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Part 9 — Amendments about procedure and
enfor cement

149. Section 7 amended
Section 7(1) is amended by inserting in the appropriate
alphabetical position —
“civil penalty provision” means aprovision of this

Act that is specified to be acivil penalty provision
for the purposes of section 83E;

150. Section 22B inserted

After section 22A the following section isinserted —

22B. Commission to act with due speed

In the performance of its functions the Commission is
to act with as much speed as the requirements of this
Act and a proper consideration of the matter before it
permit.

151. Section 44 amended
After section 44(12c) the following subsections are inserted —

(12d) Assoon asis practicable after giving or making a
direction, order or declaration orally under this section,
the Commission shall —

(@ reducethedirection, order or declaration to
writing; and

(b) make the text of the direction, order or
declaration available to the parties bound by the
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order or to which the direction or declaration
applies.

(12e) Subsection (12d) does not apply to an order or

152.
@

2

153.

154.

declaration to which section 35 applies.

Section 70 amended and atransitional provision

After section 70(2) the following subsection isinserted —

(3) A contravention of subsection (1) or (2) isnot an
offence but those subsections are civil penalty
provisions for the purposes of section 83E.

Despite subsection (1), section 70 of the Industrial Relations
Act 1979 asin force immediately before the coming into
operation of this section continues to operate in respect of any
proceedings commenced before the coming into operation of
this section.

Section 80L amended

Section 80L (1) is amended by inserting after “sections’ the
following —

©22B, 7.

Section 82 amended

Section 82(3) is repealed and the following subsection is
inserted instead —

(3) Subsection (2) does not apply to the enforcement of —
(@ acivil penadty provision; or
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(b) aprovision of thisAct, if acontravention of or
failure to comply with the provision constitutes
an offence against this Act.

155. Section 83 repealed and sections 83, 83A, 83B and 83C
inserted instead and transitional provisions

(1) Section 83 isrepealed and the following sections are inserted
instead —

83. Enforcement of certain instruments

(1) Subject to this Act, where a person contravenes or fails
to comply with a provision of an instrument to which
this section applies any of the following may apply in
the prescribed manner to an industrial magistrate’s
court for the enforcement of the provison —

(@) the Registrar or a Deputy Registrar;
(b) anIndustria Inspector;

(c) inthecaseof an award or industrial agreement,
any organization or association named as a
party to it;

(d) inthecase of an award, industrial agreement or
order, an employer bound by it;

(e) any person on hisor her own behalf whoisa
party to the instrument or to whom it applies;

(f) if an employee under an employer-employee
agreement is arepresented person, a
representative acting on his or her behalf.

(2) Inthissection—
“instrument to which this section applies’ means —
(@ anaward;
(b) anindustria agreement;
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(c) an employer-employee agreement; and

(d) an order made by the Commission, other
than an order made under section 23A, 32,
44(6) or 66.

(3) Anapplication for the enforcement of an instrument to
which this section applies shall not be made otherwise
than under subsection (1).

(4) Onthe hearing of an application under subsection (1)
the industrial magistrate’ s court may, by order —

(@ if the contravention or failure to comply is
proved —

(i) issueacaution; or

(i) impose such penalty as the industrial
magistrate’ s court thinks just but not
exceeding $2 000 in the case of an
employer, organization or association
and $500 in any other case;

or
(b) dismissthe application.

(5) If acontravention or failure to comply with aprovision
of an instrument to which this section appliesis proved
against a person as mentioned in subsection (4) the
industrial magistrate’s court may, in addition to
imposing a penalty under that subsection, make an
order against the person for the purpose of preventing
any further contravention or failure to comply with the
provision.

(6) An order under subsection (5) —

(& may be made subject to any terms and
conditions the court thinks appropriate; and

(b) may berevoked at any time.

page 172 No. 20 of 2002 As at 08 Jul 2002

Extract from www.slp.wa.gov.au, see that website for further information



Labour Relations Reform Act 2002
Amendments about procedure and enforcement Part 9

s. 155

(7)  Aninterim order may be made under subsection (5)
pending final determination of an application under
subsection (1).

(8) A person shall comply with an order made against him
or her under subsection (5).

Penalty: $5 000 and a daily penalty of $500.

83A.  Underpayment of employee

(1) Wherein any proceedings brought under section 83(1)
against an employer it appears to the industrial
magistrate’ s court that an employee of that employer
has not been paid by that employer the amount which
the employee was entitled to be paid under an
instrument to which that section applies the industrial
magistrate’ s court shall, subject to subsection (2), order
that employer to pay to that employee the amount by
which the employee has been underpaid.

(2) Anorder may only be made under subsection (1) —

(& inrespect of any amount relating to a period not
being more than 6 years prior to the
commencement of the proceedings; or

(b) if the employer concerned appears to the
industrial magistrate’'s court, or has been found
under section 83E, to have contravened
section 102(1)(a) or (b) by reason of having
failed —

() toproduce or exhibit arecord relevant
to the proceedings;

(i) toalow such arecord to be examined;
or

(ilf)  to answer aquestion relevant to the
proceedings truthfully to the best of the
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employer’s knowledge, information and
belief, as the case requires,

in respect of any amount relating to a period not
being more than 6 years prior to that failure.

(3) When an order is made under subsection (1), the
amount stated in the order shall be taken to be a penalty
imposed under this Act and may be recovered
accordingly, but on recovery shall be paid as stated in
the order under section 83F.

(4) Nothing in this section limits the operation of
section 83.

83B. Enforcement of unfair dismissal order

(1) Where an employer contravenes or fails to comply with
an order made under section 23A any of the following
may apply in the prescribed manner to an industrial
magistrate’ s court for the enforcement of the order —

(8 the Registrar or a Deputy Registrar;
(b) an Industrial Inspector;

(c) anorganization of employeesin which the
employee in relation to whom the order is made
iseligible to be enrolled as a member or an
association that represents such an
organization; and

(d) theemployeein relation to whom the order is

made.
(2) Nofeeispayablefor thefiling of an application under
subsection (1).
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(3) On an application under subsection (1) in respect of a
contravention or failure to comply with an order under
section 23A(3) or (4), the industrial magistrate’ s court
may —

(@ if the contravention or failure to comply is
proved, make an order for whichever of the
following type of remedy was requested in the
application —

(i) anorder that the employer do any
specified thing, or cease any specified
activity, for the purpose of preventing
any further contravention or failure to
comply with the order;

(i)  an order revoking the order, and any
associated orders, made under
section 23A and, subject to
subsection (7), ordering the employer to
pay to the employee an amount decided
by the industrial magistrate’ s court;

or
(b) dismissthe application.

(4) On an application under subsection (1) in respect of a
contravention or failure to comply with an order under
section 23A(5), (6) or (12), the industrial magistrate’s
court may —

(@ if the contravention or failure to comply is
proved, order the person to do any specified
thing, or to cease any specified activity, for the
purpose of preventing any further contravention
or failure to comply with the order; or

(b) dismissthe application.
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(5) Theindustrial magistrate’s court may, in addition to
making an order under subsection (3)(a) or (4)(a) —

(& issueacaution or impose such penalty asthe
industrial magistrate’ s court thinks just but not
exceeding $5 000;

(b) inthe case of an order under subsection (3)(a),
order the employer to pay to the employee, in
addition to any remuneration or amount ordered
to be paid, the remuneration lost, or likely to
have been lost, by the employee because of the
contravention or failure to comply with the
order under section 23A; and

(c) makeany ancillary or incidental order that the
court thinks necessary for giving effect to any
order made under this section.

(6) An order under subsection (3)(a) or (4)(a) —

(@ shal, unlessit hasimmediate effect, specify a
time within which the order must be obeyed
(which time may be extended by the court); and

(b) may be made subject to any terms and
conditions the court thinks appropriate.

(7) The amount ordered to be paid under
subsection (3)(a)(ii) —
(@) isnot to belessthan 6 months remuneration of
the employee in relation to whom the order is
made; and

(b) isnot to exceed 12 months remuneration of the
employee in relation to whom the order is
made.

(8) For the purposes of subsection (7) the industrial
magistrate’ s court may calculate the amount on the
basis of an average rate received by the employee
during any relevant period of employment.
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(9) Indeciding an amount for the purposes of making an
order under subsection (3)(a)(ii), the industrial
magistrate’ s court isto have regard to —

(@ theefforts (if any) of the employer and
employee to mitigate the loss suffered by the
former employee as aresult of the dismissal;

(b) any redress the employee has obtained under
another enactment where the evidence
necessary to establish the claim for that redress
was al so the evidence necessary to establish the
claim before the Commission under
section 23A; and

(c) any other matter that the court considers
relevant.

(10) A person shall comply with an order made against that
person under subsection (3)(a) or (4)(a).

Penalty: $5 000 and a daily penalty of $500.

83C. Costs of enforcement orders

(1) Subject to subsection (2), an order under section 83,
83A or 83B may be made in any case with or without
costs, but in no case shall any costs be given against
the Registrar, a Deputy Registrar, or an Industrial
Inspector.

(2) In proceedings under section 83 or 83B costs shall not
be given to any party to the proceedings for the
services of any legal practitioner or agent of that party
unless, in the opinion of the industrial magistrate’s
court, the proceedings have been frivolously or
vexatiougly instituted or defended, as the case requires,
by the other party.
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2

3)

156.

157.

Any proceedings begun before an industrial magistrate’ s court
under section 83 of the Industrial Relations Act 1979, and not
abandoned or finally determined, before the commencement of
this section are to be dealt with after the coming into operation
of this section asif section 83 had not been amended by this
Act.

Subject to subsection (2), sections 83, 83A and 83B of the
Industrial Relations Act 1979 as amended by this Act apply to
and in relation to an award, industrial agreement or order made
before the coming into operation of this section as if the award,
industrial agreement or order were made after the coming into
operation of this Act.

Section 83A amended

Section 83A is amended by deleting the section designation
“83A.” and inserting instead —

“ 83D. .

Sections 83E and 83F inserted

Before section 84 the following sections are inserted —

83E. Contravention of a civil penalty provision

(1) If aperson contravenes acivil penalty provision, an
industrial magistrate’s court may make an order
imposing a penalty on the person, not exceeding —

(@ inthe case of an employer, organization or
association, $5 000; and
(b) inany other case, $1 000.

(2) Subject to subsection (3), if aperson contravenes a
civil penalty provision an industrial magistrate’' s court
may, instead of or in addition to making an order under
subsection (1), make an order against the person for the
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3)

(4)

()

(6)

()

(8)

purpose of preventing any further contravention of that
provision.

In the case of a contravention of section 49D(2) or (3),
the court is not to make an order under subsection (2)
instead of making an order under subsection (1) but
may make an order under subsection (2) in addition to
making an order under subsection (1).

An order under subsection (2) —

(@ may be subject to any terms and conditions the
court thinks appropriate; and

(b) may berevoked at any time.

An interim order may be made under subsection (2)
pending final determination of an application under this
section.

An application for an order under this section may be
made by —

(@) aperson directly affected by the contravention
or, if that person is arepresented person, his or
her representative;

(b) anorganization or association of which a
person who comes within paragraph (a) isa
member;

(c) theRegistrar or a Deputy Registrar; or

(d) anIndustria Inspector.

An application under subsection (6) must be madein
accordance with regulations made by the Governor.

The standard of proof to be applied in determining
whether there has been a contravention of acivil
penalty provision is the standard observed in civil
proceedings.
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9)

(10)

(11)

(12)

83F.
@

2

A person must comply with an order made against him
or her under subsection (2).

Penalty: $5 000 and a daily penalty of $500.

Where, on an application under subsection (6), the
industrial magistrate’ s court does not make an order
under subsection (1) or (2), the court may, by order,
dismiss the application.

An order under subsection (1), (2) or (10) may be made
in any case with or without costs, but in no case shall
any costs be given against the Registrar, the Deputy
Registrar, or an Industrial Inspector.

In proceedings under this section costs shall not be
given to any party to the proceedings for the services of
any legal practitioner or agent of that party unless, in
the opinion of the industrial magistrate’ s court, the
proceedings have been frivolously or vexatiousy
instituted or defended, as the case requires, by the other

party.
Payment of costs and penalties

Where the industrial magistrate’ s court, by an order
made under section 83, 83A, 83B or 83E, imposes a
penalty or costs the industrial magistrate’ s court shall
state in the order —

(8 thename of the person liable to pay the penalty
or costs, and

(b) the name of the person to whom the penalty is,
or costs are, payable.

Anindustrial magistrate’ s court imposing a penalty by
order under section 83, 83A, 83B or 83E may order
that the amount of the penalty, or part of that amount,
be paid to —
(@ aperson directly affected by the conduct to
which the contravention relates;
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(b) the applicant; or
(c) theTreasurer.
(3) Inmaking an order for payment to a person referred to
in subsection (2)(a) the court must take into account

any other compensation that the person has received or
islikely to receive in respect of the conduct concerned.

158. Section 84A amended

Section 84A(3) is repealed and the following subsection is
inserted instead —

(3 Subsection (1) does not apply to a contravention of or a
failure to comply with —

(@ acivil pendty provision; or

(b) aprovision of thisAct if the contravention or
failure constitutes an offence against this Act.

159. Section 102 amended

After section 102(2) the following subsection is inserted —

(3) A contravention of subsection (1) or (2) isnot an
offence but those subsections are civil penalty
provisions for the purposes of section 83E.

160. Consequential amendmentsto sections 81A, 81CA, 82A, 93,

102A and 103
(1) Section 81A isamended by inserting after “83A,” the
following —
“ 83B, 83D, 83E, .
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(2) Section 81CA(1) is amended asfollows:
(8 inparagraph (a) of the definition of “general
jurisdiction” by deleting “83” and inserting instead —
“ 83(1) to(7), 83A, 83B(1) to (9), 83E(1) to (8) ”;

(b) in paragraph (a) of the definition of “prosecution
jurisdiction” by deleting “83A” and inserting instead —

“ 83D .
(3) Section 82A isamended by inserting after “83” the following —
“ ,83B,83E .
(4) Section 93(9) isamended by deleting “77 or 83 or” and
inserting instead —

“ 77,83,83B,83Eo0r .

(5) Section 102A (1) is amended by deleting “77 or 83 or” and
inserting instead —

“ 77,83,83B,83Eo0r .

(6) Section 102A(2) is amended by deleting “77 or 83 or” and
inserting instead —

“ 77,83,83B,83Eo0r .

(7) Section 103(3) isamended in the definition of “application” by
deleting “77 or 83 or” and inserting instead —

“ 77,83,83B,83Eo0r ".
161. Section 96 inserted

After section 95 the following section isinserted in Part V —

96. Delegation of certain functionsto Registrar
(1) Inthissection—

“Registrar” means the Registrar or a Deputy
Registrar.
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2

3)

(4)

()

(6)

(")

(8)

Subject to subsection (3), the regulations may provide
for and in relation to the delegation to a Registrar of all
or any of the functions of the Commission in relation to
the following —

(@ clamsreferred toin section 29(1)(b);

(b) thereview of awards for the purposes of
section 40B;

(c) applications under section 49I(7).

The powers of the Commission —
(8 to make an order under section 23A;

(b) tomake an order that an employee has not been
allowed by his or her employer a benefit to
which he or sheis entitled under his or her
contract of service; and

(c) tomakean order under section 40B,
cannot be delegated to a Registrar.

The Chief Commissioner may from time to time give
directionsin writing to a Registrar with respect to the
performance of any of the Registrar’ s functions under
this section and the Registrar is to give effect to any
such direction.

A direction may be either general or with respect to a
particular matter.

A function performed by a Registrar as a delegate of
the Commission isto be taken to be performed by the
Commission.

A function may be performed by the Commission
despite it being a delegated function.

Except as provided in subsection (4) and despite any
other provision of this Act, the Public Sector
Management Act 1994 or any other written law, a
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(9)

(10)

(11)

Registrar is not subject to the direction or control of
any person in relation to the manner in which the
Registrar performs a del egated function.

A party to proceedings in which a Registrar has
performed a delegated function may, within the time
prescribed by, or within such further time asis alowed
in accordance with, the regulations, apply to the
Commission to review a direction, determination or
order made by a Registrar in the performance of the
delegated function.

The Commission constituted by a Commissioner may,
on application under subsection (9), review the
direction, determination or order and may —

(@ affirmthe direction, determination or order; or

(b) revokethe direction, determination or order and
make a direction, determination or order the
Commission considers appropriate with respect
to the matter to which the performance of the
delegated function related.

The Chief Commissioner of his or her own motion may
review, or may assign a Commissioner to review, a
direction, determination or order made by a Registrar
in the performance of a delegated function and the
Commission constituted by the Chief Commissioner or
the Commissioner assigned may —

(@ affirm the direction, determination or order; or

(b) revokethe direction, determination or order and
make a direction, determination or order the
Commission considers appropriate with respect
to the matter to which the performance of the
delegated function related.
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(12) A review under subsection (11) may be carried out
within the time prescribed by, or within such further
time asis alowed in accordance with, the regulations.

(13) The Chief Commissioner may make regulations for the
purposes of this section.

162. Section 113 amended

(1) Section 113(1) is amended by deleting “and the members of the
Commission, or amajority of them” and inserting instead —

and the Chief Commissioner, after consultation with
the members of the Commission

(2) After section 113(1)(b) the following paragraph isinserted —

(ba) prescribing the practice and procedure to be
followed in the mediation of aclaim of harsh,
oppressive or unfair dismissal, and other
matters related to that mediation;

(3) Section 113(1)(d) is deleted.
(4) After section 113(3a) the following subsection is inserted —

(3b) The Governor may make regulations prescribing what
fees shall be paid in respect of any proceeding before
the Court and the Commission, and the party by whom
such fees shall be paid.
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(5) Section 113(4) isamended by deleting “ $40” and inserting
instead —

“ $1000 .
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Part 10 — Amendments about minimum weekly rates
of pay and other conditions of employment

Division 1 — Amendmentsto the Minimum Conditions of
Employment Act 1993 in relation to minimum weekly rates of
pay and other minimum conditions of employment

163. The Act amended
The amendments in this Division are to the Minimum
Conditions of Employment Act 1993*.
[* Reprinted as at 4 June 1997.]

164. Section 3 amended

(1) Section 3(1) isamended in the definition of “award” by
inserting after “order” the following —

of the Commission

(2) Section 3(1) isamended by deleting the definition of “minimum
condition of employment” and inserting the following
definitionsinstead —

“minimum condition of employment” means —
(@) arateof pay prescribed by this Act;

(b) arequirement asto pay, other than arate of
pay, prescribed by this Act;

(c) acondition for leave prescribed by this Act;

(d) theuse, in manner prescribed by this Act, of
acondition for leave prescribed by this Act;
or

(e) acondition prescribed by Part 5;
“trainee” hasthe same meaning asin the IR Act;
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(3) Section 3(1) isamended by inserting in the appropriate

165.

)

2

3)

(4)

aphabetical positions the following definitions —

“apprentice” hasthe same meaning asin the IR Act;
“IR Act” meansthe Industrial Relations Act 1979;

Section 8 amended and savings provisions asto certain
existing section 8 agreements

Section 8 is amended as follows:
(@) by inserting before “An” the subsection
designation “(1)”;
(b) by inserting after “forgo” —
“ upto50%of ”.

At the end of section 8 the following subsection isinserted —

(2) Anagreement referred to in subsection (1) is of no
effect if the employer’s offer of employment was made
on the condition that the employee would be required
to enter into the agreement.

An agreement continues to have effect on and from the
commencement day in respect of the employee’ s entitlement to
annual leave that accrued before the commencement day asiif
former section 8 had not been amended by this Act.

An agreement that provides for the foregoing of the employee’s
entitlement to annual leave that would have accrued after the
commencement day if former section 8 had not been amended
by subsection (1) has effect on and from the commencement
day asif it provided for the foregoing of 50% of that
entitlement.
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(5 Inthissection —
“agreement” means an agreement —

(@ under former section 8 for an employee to forgo his
or her entitlement to annual leave; and

(b) thatisin effect immediately before the
commencement day;
“commencement day” means the day on which subsection (1)
comes into operation;

“former section 8" means section 8 of the Minimum Conditions
of Employment Act 1993 asit wasin effect immediately
before the commencement day.

166. Section 9 amended

Section 9(1) is amended by deleting “within the meaning of
Part 3 that is applicable to the employee' s age” and inserting
instead —
that is applicable to the employee under section 12, 13,
14 or 15

167. Part 3 replaced
Part 3 isrepealed and the following Part isinserted instead —

Part 3— Minimum rates of pay

10. Entitlement of employeesto be paid a minimum
rate of pay

An employeeis entitled to be paid, for each hour
worked by the employee in aweek, the minimum
weekly rate of pay applicable to the employee under
section 12, 13, 14 or 15, divided by 38.
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11.

12.

13.

@)

(2)

Minimum rate of pay for casual employeesincludes
aloading

A casual employeeis entitled to be paid the amount
which he or sheis entitled to be paid under section 10
plus the prescribed percentage of that amount.

In subsection (1) —
“prescribed percentage” means—
(@ 20%; or

(b) if apercentage higher than 20% is set by
order under section 511 of the IR Act for the
purposes of this section, that percentage.

Minimum weekly rate of pay: employees of 21 or
mor e years of age

The minimum weekly rate of pay applicable at a
particular time to an employee —

(@ who hasreached 21 years of age; and
(b) whoisnot an apprentice or trainee,
isthe rate in effect at that time under section 51F of the

IR Act in relation to employees who have reached 21
years of age and who are not apprentices or trainees.

Minimum weekly rate of pay: employees under
21 yearsof age

The minimum weekly rate of pay applicable a a
particular time to an employee —

(& whoisof the age mentioned in the first column
in the Table to this section; and

(b) whoisnot an apprentice or trainee,

is the percentage, set out opposite that age in the
second column in the Table, of theratereferred to in
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section 12 in effect at that time, rounded up to the
nearest 10 cents.

Table
Age Percentage of 21 year old rate
20 years 90%
19 years 80%
18 years 70%
17 years 60%
16 years 50%
Under 16 years 40%
14. Minimum weekly rates of pay: apprentices

The minimum weekly rate of pay applicable at a
particular time to an employee who is an apprentice —

(& inthecasewhere arateisin effect at that time
under section 51F of the IR Act in relation to
the class of apprentice to which the employee
belongs, isthat rate;

(b) otherwise, istheratein effect at that time under
section 51F of the IR Act inrelation to
apprentices generaly.

15. Minimum weekly rates of pay: trainees

The minimum weekly rate of pay applicable at a
particular time to an employee who isatrainee —

(& inthecasewhere arateisin effect at that time
under section 51F of the IR Act in relation to
the class of trainee to which the employee
belongs, isthat rate;

(b) otherwise, istheratein effect at that time under
section 51F of the IR Act in relation to trainees
generaly.
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168.
N

(2)

3)

(4)

160.
)

Transitional provisonsfor minimum weekly rates of pay

A minimum weekly rates of pay order under section 15 of the
Minimum Conditions of Employment Act 1993 that has effect
immediately before the commencement of Part 10 of the Labour
Relations Reform Act 2002 has no effect after that
commencement.

Schedule 1 and subsections (3) and (4) have effect for the period
commencing immediately after the commencement of Part 10 of
the Labour Relations Reform Act 2002 and ending when the
first order under section 51F(1) of the Industrial Relations

Act 1979 has effect.

Schedule 1 clause 2 has the same effect asiif it were a provision
of an order under section 51F(1) of the Industrial Relations
Act 1979 setting the minimum weekly rate of pay in relation to
employees who have reached 21 years of age and who are not
apprentices or trainees.

Schedule 1 clause 4 has the same effect asiif it were a provision
of an order under section 51F(1) of the Industrial Relations
Act 1979 setting the minimum weekly rate of pay in relation to
apprentices and trainees.

Section 19 amended and a savings provision

Section 19(1) is repealed and the following subsection is
inserted instead —

(1) Subject to sections 20 and 22, an employee, other than
acasua employee, who is unable to work as aresult of
the employee’ sillness or injury, is entitled to paid
leave each year for periods of absence from work
resulting from the illness or injury for the number of
hours the employee is required ordinarily to work in a
2 week period during that year, up to 76 hours.
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2

3)

170.

An entitlement to paid leave for illness or injury that accrued
before the commencement day is preserved on and from the
commencement day asif former section 19 had not been
amended by this Act.

In this section —

“commencement day” means the day on which subsection (1)
comes into operation;

“former section 19” means section 19 of the Minimum
Conditions of Employment Act 1993 as it was in effect
immediately before the commencement day.

Section 20A inserted
After section 20 the following section isinserted —

20A. Entitlement to use certain sick leave entitlements as

carer’'sleave

(1) Anemployeeisentitled to use, each year, up to 5 days
of the employee’ s entitlement under section 19(1) for
that year to be the primary care giver of a member of
the employee’ s family or household who isill or
injured and in need of immediate care and attention.

(2) Insubsection (1) —

“member of the employee’sfamily” means any of the
following persons —

(@ theemployee' s spouse or de facto spouse;

(b) achild for whom the employee has parental
responsibility as defined by the Family Court
Act 1997,

(c) anadult child of the employee;

(d) aparent, sibling or grandparent of the
employee.
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171. Section 21 replaced

Section 21 isrepealed and the following section is inserted
instead —

21. Certain mattersasto sick leave not minimum
conditions

Nothing in this Division requires —

(@ anemployee’ s untaken entitlement under
section 19(1) or 20A(1) to be carried over from
the year in which the entitlement arose to the
next year;

(b) anentitlement under section 19(1) or 20A(1) to
be taken as a whole working day; or

(c) anemployer to pay an employeein lieu of the
employee' s untaken entitlement under
section 19(1), on the termination of the
employee’ s employment.

172. Section 22 replaced

Section 22 is repealed and the following section is inserted
instead —

22. Proof in support of claimsfor sick leave or use of
sick leave entitlementsas carer’sleave

An employee who claims to be entitled —
(@) topaidleave under section 19(1); or
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(b) to usethe employee's entitlement under
section 19(1) to care for a person in accordance
with section 20A(1),

isto provide to the employer evidence that would
satisfy areasonable person of the entitlement.

173. Section 23 amended and a savings provision

(1) Section 23(1) isamended by deleting “160” and inserting
instead —
“ 152 7.

(2) Anentitlement to paid annual leave that accrued before the
commencement day is preserved on and from the
commencement day asif former section 23 had not been
amended by this Act.

(3 Inthissection —

“commencement day” means the day on which subsection (1)
comes into operation;

“former section 23" means section 23 of the Minimum
Conditions of Employment Act 1993 as it was in effect
immediately before the commencement day.

174. Section 40 amended

(1) Section 40(1) is amended in the definition of “employee”’ by
deleting “industrial trainee within the meaning of the Industrial
Training Act 1975;” and inserting instead —

“ trainee; .

(2) Section 40(1) is amended in the definition of “redundant” by
deleting “, for areason that is not a usual reason for changein
the employer’ s work-force,”.
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175. Section 43 amended

Section 43(1) is amended by inserting after “employee” the
following —

“ , other than a seasonal worker

176. Section 44 amended
After section 44(2)(aa) the following paragraph isinserted —

(ab) thetotal number of hours worked by the
employee in each week of the employee’s
employment with the employer unless the
employee’ s contract of employment provides
for an annual salary exceeding $45 000 or the
salary specified, or worked out in a manner
specified, by the regulations;

177. Miscellaneous amendmentsasto “IR Act”

The provisions referred to in the Table to this section are
amended in each case by deleting “Industrial Relations
Act 1979” and inserting instead —

“ IRAct ".
Table
s. 3(1) “award” s. 7(b)
s. 3(1) “employee’ s. 7(c)
s. 3(1) “employer” s. 26
s. 6(1) s. 45(2)(b)
S. 6(2) S. 46(1)
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Division 2— Amendmentsto the Industrial Relations Act 1979
in relation to minimum weekly rates of pay

178. Section 7 amended

(1) Section 7(1) isamended in the definition of “employee’ in
paragraph (a) by deleting “industrial”.
(2) Section 7(1) isamended in the definition of “industrial matter”
in paragraph (f) asfollows:
(& by deleting “industrial trainees” and inserting instead —

“ trainees 7;
(b) by deleting “industrial training” and inserting instead —
“ training 7
(3 Section 7(1) is amended by deleting the definition of “industrial

traineg”.

(4) Section 7(1) isamended by inserting in the appropriate
alphabetical positions the following definitions —
“MCE Act” means the Minimum Conditions of
Employment Act 1993;

“trainee” means a person who belongs to a class of
persons prescribed by regulations made by the
Governor as persons to be treated as trainees for
the purposes of thisAct;

179. Section 50 amended
Section 50(2a) is repealed.

As at 08 Jul 2002 No. 20 of 2002 page 197

Extract from www.slp.wa.gov.au, see that website for further information



Labour Relations Reform Act 2002
Part 10 Amendments about minimum weekly rates of pay and other

Division 2 Amendments to the Industrial Relations Act 1979 in relation to
minimum weekly rates of pay

s. 180

180. Section 51B inserted

After section 51A the following section isinserted in
Part Il Division 3 —

51B. Commission’s power to make General Ordersasto
mattersfor which minimum conditions of
employment are prescribed by MCE Act

(1) The Commission does not have power under this
Division to make a General Order setting a minimum
condition in relation to a matter if the matter isthe
subject of a minimum condition of employment as
defined in the MCE Act.

(2) Nothing in subsection (1) prevents the Commission
from making a General Order under this Division in
relation to a matter that is the subject of a minimum
condition of employment as defined in the MCE Act if
the General Order is more favourable to employees
than the minimum condition of employment.

181. Part Il Division 3A inserted

Before Part |1 Division 4 the following Division isinserted —

Divison 3A —MCE Act functions
Subdivison 1 — Preliminary

51C. Interpretation
(1) InthisDivision —
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“award” includes an industrial agreement or order of
the Commission under this Act or an award of the
Australian Commission;

“Commission” means the Commission in Court
Session.

(2) Subject to subsection (1), words and expressionsin this
Division that are defined in the MCE Act have the
meanings that they havein that Act.

Subdivision 2 — Minimum weekly rates of pay

51D. Commission to review minimum weekly rates of pay
for purposes of MCE Act

The Commission shall review the followingin
accordance with section 51E —

(@ the minimum weekly rate of pay applicable
under section 12 of the MCE Act to employees
who have reached 21 years of age and who are
not apprentices or trainees,

(b) the minimum weekly rate or rates of pay
applicable under section 14 of the MCE Act to
apprentices;

(c) the minimum weekly rate or rates of pay
applicable under section 15 of the MCE Act to
trainees.

51E. When reviews can occur

(1) The Commission shall review the minimum weekly
rates of pay referred to in section 51D(a), (b) and ()
each time the Commission considers, under
section 51(2), a National Wage Decision.
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(2) Subject to subsection (3), the Commission may review
one or more of the minimum weekly rates of pay
referred to in section 51D(a), (b) or (c).

(3) A review under subsection (2) can only occur on an
application made —

(@ by the Council, the Chamber, the Mines and
Metals Association or the Minister; and

(b) atleast 12 months after the most recent increase
in the rate that is the subject of the application.

51F. Setting of minimum weekly rates of pay by the
Commission

(1) Following areview under section 51E(1) the
Commission shall make an order —

(8 rescinding the order setting the minimum
weekly rates of pay referred to in
section 51D(a), (b) and (c) that isin effect at
the time of the review; and

(b) setting the new minimum weekly rates of pay
referred to in section 51D(a), (b) and (c).

(2) If, following areview under section 51E(2) of one or
more of the minimum weekly rates of pay referred to in
section 51D(a), (b) or (c), the Commission decides to
set a new minimum weekly rate of pay in respect of
one or more of the rates under review, the Commission
shall make an order —

(@ rescinding the order that set the minimum
weekly rates of pay referred to in
section 51D(a), (b) and (c) in effect at the time
of the review;

(b) setting the new minimum weekly rate of pay in
respect of the rate or rates that are the subject of
its decision; and
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(c) resetting any other minimum weekly rate of pay
referred to in section 51D(a), (b) and (c) at the
respective rate in effect at the time of the
review.

51G. Mattersrelevant to setting ratesfor apprentices and
trainees

(1) For the purposes of section 51F asit relates to rates for
apprentices or trainees, the Commission may —

(@ set aminimum weekly rate of pay inrelation to
apprentices or trainees generaly;

(b) subject to subsections (2) and (3), set a
minimum weekly rate of pay in relation to
apprentices or trainees who belong to particular
classes of apprentice or trainee; or

(c) doacombination of (a) and (b).

(2) The Commission may set a minimum weekly rate of
pay in relation to apprentices or trainees who have
reached 21 years of age that is different from arate or
rates for apprentices or trainees who are under 21 years
of age.

(3) In setting a minimum weekly rate of pay in relation to
apprentices or trainees who have reached 21 years of
age the Commission shall not set different minimum
weekly rates of pay for those apprentices or trainees on
the sole basis of age.

(4) The Commission shall ensure that at any particular
time there is applicable in relation to each class of
apprentice and each class of trainee —

(& aminimum weekly rate of pay set in respect of
that class; or
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(b) the minimum weekly rate of pay in relation to
apprentices or trainees, asis relevant to the
case, generaly.

(5) In setting a minimum weekly rate of pay in relation to
apprentices or trainees generally or in relation to
apprentices or trainees who belong to a particular class
of apprentice or trainee, the Commission may use such
means as in its opinion are appropriate including, but
not limited to —

() setting theratein figures;
(b) setting the rate as a proportion of —

(1) the minimum weekly rate of pay
referred to in section 51D(a);
(i)  the minimum rate of pay set by a
Genera Order under section 51(2); or
(iii) any award or other wages instrument;
(c) adopting some or all of the provisions of any
award or other wages instrument; or

(d) setting out any other method for the calculation
or assessment of the rate.

51H. When ordersunder this Subdivision have, and cease
to have, effect

1) If—
(@ the Commission makes a General Order under

section 51 following its consideration under
that section of a National Wage Decision; and

(b) anorder under section 51F(1) is made
following areview of minimum weekly rates of
pay at the time the Commission considered that
National Wage Decision,
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the order made under section 51F(1) has effect at the
same time the Genera Order has effect.

2 If—

(@ the Commission does not make a General Order
under section 51 following its consideration
under that section of a National Wage Decision;
and

(b) an order under section 51F(1) is made
following areview of minimum weekly rates of
pay at the time the Commission considered that
National Wage Decision,

the order made under section 51F(1) has effect from
suchtime asis specified in the order.

(3) An order made under section 51F(2) has effect from
such time asis specified in the order.

(4) Anorder made under section 51F(1) or (2) has effect
until the order isrescinded —

(@ following the next review under section 51(2);
or

(b) following areview under section 51E(2),
whichever happens first.

(5 All the provisions of an order made under
section 51F(1) or (2) are to have effect at the same
time.

Subdivision 3— Casual employees' loading

51lI. Casual employees' loading

(1) Subject to subsection (2), the Commission may, by
way of order, set a percentage that is higher than 20%
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to be the prescribed percentage for the purposes of
section 11 of the MCE Act.

(2) An order under subsection (1) can only be made on an
application made —

(@ by the Council, the Chamber, the Mines and
Metals Association or the Minister; and

(b) atleast 12 months after the determination of the

most recent application for an order under
subsection (1).

Subdivision 4 — Ordersunder this Division generally

51J. Notification of hearingsunder thisDivision

The Commission shall ensure that notice of each initial
hearing to be conducted for the purposes of making or
reviewing an order under this Division is given —
(@ by giving written notice to the Council, the
Chamber, the Mines and Metals Association,
the Minister and each organization; and

(b) by publication in the required manner.

51K.  Right to be heard

The Commission shall not make an order under this
Division until it has afforded the Council, the
Chamber, the Mines and Metals Association, the
Minister and any other person permitted by the
Commission to be heard, an opportunity to be heard in
relation to the matter.

B51L. Restrictions on mattersthat ordersunder this
Division can providefor

An order made under this Division shall not —
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(@ providefor apenalty rate or alowance of any
kind;

(b) providefor aloading of any kind other than that
referred to in section 511; or

(c) bemadein respect of preference of
employment at the time of, or during
employment by reason of being or not being a
member of an organization.

51M. Publication of orders

The Commission shall direct the Registrar to prepare
and publish in the Industrial Gazette the provisions of
all orders made under this Division.

5IN.  Variation or rescission
(1) An order made under section 51F shall not be added to,
varied or rescinded except —

(@ following areview under section 51E(1) andin
accordance with section 51F(1); or

(b) following areview under section 51E(2) and in
accordance with section 51F(2),
asisrelevant to the case.

(2) Anorder made under section 511 shall not be added to,
varied or rescinded except in accordance with
section 511(2).

(3) Nothing in subsection (1) or (2) affectsthe
Commission’s powers under section 27(1)(m).
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182. Miscellaneous amendmentsasto “MCE Act”

The provisions referred to in the Table to this section are
amended in each case by deleting “Minimum Conditions of
Employment Act 1993” and inserting instead —

“ MCEAct ”.

Table
s. 7TF(1) S. 81CA(1) “prosecution jurisdiction”
S. 81AA(c)

Division 3— Consequential amendmentsin relation to
minimum weekly rates of pay

183. Equal Opportunity Act 1984 amended
Section 66ZS(1)(b) of the Equal Opportunity Act 1984* is
amended as follows:
(@ by inserting before “an award or” —

aprovision of the Minimum Conditions of
Employment Act 1993,

(b) by deleting “that award or industrial agreement” and
inserting instead —

“  that provision
[* Reprinted as at 21 July 2000.

For subsequent amendments see Acts Nos. 36 and 58 of 1999,
2 of 2000 and 12 of 2001.]

184. Vocational Education and Training Act 1996 amended

Schedule 2 to the Vocational Education and Training Act 1996*
is amended as follows:

(@) by deleting clause 1(b);
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(b) by deleting clause 1(c);
(c) by deeting clause 1(d)(i);
(d) inclause 1(d)(iii) by deleting “industrial”;

(e) by deleting the semicolon and “and” after clause 1(d)
and inserting afull stop instead;

(f) by deleting clause 1(e).
[* Act No. 42 of 1996.

For subsequent amendments see 2000 Index to Legislation of
Western Australia, Table 1, p. 475.]
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Part 11 — Other amendments
185. Section 7 amended

(1) Section 7(1) isamended in the definition of “employer” by
inserting after “employees’ —

and also includes alabour hire agency or group training
organization that arranges for an employee (being a
person who is a party to a contract of service with the
agency or organization) to do work for another person,
even though the employee is working for the other
person under an arrangement between the agency or
organization and the other person

(2) Section 7(1) isamended by inserting in the appropriate
aphabetical positions the following definitions —

“group training organization” means an organization
that manages the employment and training of
apprentices and trainees under contracted work
based arrangements for the purpose of hosting
those apprentices and trainees out to other
employers;

“labour hire agency” means a person or entity that
conducts a business of the kind commonly known
as alabour hire agency;

(3) Section 7(1) isamended in the definition of “industrial matter”
asfollows:

(& Dby inserting after “or relating” —
“ orpertaning ”;
(b) by deleting “matter relating” and inserting instead —
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matter affecting or relating or pertaining 7
(c) after paragraph (c) by inserting —

(ca) therelationship between employers and
employees;

(d) by inserting before “but does not include” —

and also includes any matter of an industrial nature
the subject of an industrial dispute or the subject of
adituation that may give rise to an industrial
dispute

(4) Section 7(3) isrepeaed and the following subsection is inserted
instead —

(3) A matter that has been referred to a safety and health
magistrate under the Occupational Safety and Health
Act 1984 or the Mines Safety and Inspection Act 1994
isnot an industrial matter.

(5) After section 7(4) the following subsections are inserted in the
appropriate numerical position —

(6) Subject to subsection (7), for the purposes of the
definitions of “employee”’ and “employer” in
subsection (1), if aperson (“the principal”) engages a
person, or a group of persons, under a contract to
personally give a performance as, or as part of,
musical, theatrical, dance or comic entertainment, the
principal isto be regarded as employing the person, or
each person in the group, to do work.
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Other amendments

186.
@

(2)

3)

(4)

(7) Subsection (6) has effect only to the extent necessary to
enable a claim of the kind referred to in section
29(21)(b)(ii) to be referred to and dealt with by the
Commission in respect of a person who would not be
an employee but for the operation of subsection (6).

Section 20 amended and transitional and savings provisions

Section 20(2) to (6) are repealed and the following subsection is
inserted instead —

(2) The offices of the members of the Commission, other
than the President are to be regarded, for the purposes
of the Salaries and Allowances Act 1975 and any other
written law, as having been prescribed for the purposes
of section 6(1)(e) of that Act.

Until remuneration becomes payable to a member of the
Commission pursuant to the first determination, the member is
to receive remuneration at the rate that would be applicable to
that member if the former provisions were still in operation.

Despite any determination under section 6 of the Salaries and
Allowances Act 1975, while a person who was a member of the
Commission at the time of the publication of the first
determination in the Gover nment Gazette remains a member he
or sheisto receive remuneration at arate that is not less than
the rate that was applicable to him or her immediately before
that time.

In this section —

“first deter mination” means the first determination made
under section 6 of the Salaries and Allowances Act 1975
that gives effect to the amendment made by subsection (1);

“former provisions’ means section 20(1) to (6) of the
Industrial Relations Act 1979 asthey werein effect
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immediately before the coming into operation of
subsection (1);

“member of the Commission” has the meaning given by the
Industrial Relations Act 1979;

“remuneration” hasthe meaning given by the Salaries and
Allowances Act 1975.

187. Section 32 amended

(1) Section 32(3) isamended asfollows:

(@) by deleting the semicolon after paragraph (b) and
inserting afull stop instead,;

(b) by deleting paragraphs (c) and (d).

(2) After section 32(7) the following subsection isinserted —

(8) For the purposes of this section the Commission
may —
(@ give such directions and make such orders as
will in the opinion of the Commission —

(i) prevent the deterioration of industrial
relations in respect of the matter until
conciliation or arbitration has resolved
the matter;

(i)  enable conciliation or arbitration to
resolve the matter; or

(iii)  encourage the parties to exchange or
divulge attitudes or information which
in the opinion of the Commission would
assist in the resolution of the matter;

(b) giveany direction or make any order or
declaration which the Commission is otherwise
authorised to give or make under this Act.
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188. Section 37A repealed
Section 37A isrepealed.

189. Section 51 amended

(1) Section 51(2) isrepealed and the following subsection is
inserted instead —

(2) Subject to section 50(10), when and as often asa
National Wage Decision is made after the coming into
operation of this section the Commission shall of its
own motion consider that decision and —

(@ unlessitissatisfied that there are good reasons
not to do so, shall make a General Order to
adjust, by the amount of any change in the rate
of wages under that decision, rates of wages
paid under awards; and

(b) may make a Genera Order to adopt in whole or
in part and with or without modification any
principle, guideline, condition or other matter
having effect under that decision.

(2) Section 51(2a) isrepealed and the following subsections are
inserted instead —

(3 If the Commission makes a General Order under
subsection (2) the Commission shall ensure that the
order has effect no more than 30 days after the day on
which the relevant National Wage Decision was made.

(4) Subject to this Act, the Commission may add to, vary
or rescind a General Order made under subsection (2)
but the Commission shall not add to or vary such an
order in relation to any amount other than the amount
of any change in the rate of wages under the relevant
National Wage Decision.
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(5) Without limiting the generality of section 26(1), in the
exercise of itsjurisdiction under this section the
Commission shall ensure, to the extent possible, that
there is consistency and equity —

(& inrelation to the variation of awards; and
(b) inrelation to when such variations have effect.

190. Sections 7, 47, 50, 55, 72A and 93 and Schedule 1 amended
relating to publication in the I ndustrial Gazette

(1) Section 7(1) isamended by inserting in the appropriate
alphabetical position the following definition —

“published in therequired manner” means
published in the next available issue of the
Industrial Gazette and —

(@ inanewspaper circulating throughout the
State; or

(b) onaninternet website maintained by the
Commission;

(2) Section 47(3)(b)(i) isamended by deleting “in a newspaper
circulating in the area of the State in which the award or
industrial agreement operates and in the Industrial Gazette” and
inserting instead —

by publication in the required manner .

(3) Section 47(4) isamended by deleting “the publication in the
newspaper or in the Industrial Gazette, whichever isthe later, of
the notice referred to in subsection (3)” and inserting instead —

the day on which the notice referred to in
subsection (3) isfirst published
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(4) Sections 50(9) and 55(2) are each amended by deleting
“Industrial Gazette” and inserting instead —

“ required manner .

(5 Section 55(3) is amended by deleting “date of the issue of the
Industrial Gazette in which the matters referred to in subsection
(2) are” and inserting instead —

day on which the matters referred to in subsection (2)
arefirst

(6) Section 72A(3) isrepealed and the following subsection is
inserted instead —

(3 The Registrar shall publish notice of an application
under subsection (2) in the Industrial Gazette and —

(@ inanewspaper circulating throughout the State;
or

(b) onaninternet website maintained by the
Commission,

and the application shall not be listed for hearing
before the Full Bench until after the expiration of
30 days from the day on which the notice isfirst

published.

(7) Section 93(3) is amended by deleting “ Gazette al” and inserting

instead —
Gazette and —
(@ inanewspaper circulating throughout the State;
or
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(b) onan internet website maintained by the
Commission,

al

(8 Section 93(4) isrepealed and the following subsection is
inserted instead —

(4) Thelndustrial Gazette shall be published in such form
and at such intervals as the Registrar, after consultation
with the Chief Commissioner, directs.

(9 Section 93(6) is amended by deleting “a consolidation of any
such award.” and inserting instead —

and —
(@ inanewspaper circulating throughout the State;
or
(b) onaninternet website maintained by the
Commission,

a consolidation of any such award.

(10) Schedule 1 item 1 isdeleted and the following item is inserted
instead —
“L Retirements from industrial agreements.

191. Amendmentsto the Act and the Labour Relations Legislation
Amendment Act 1997 about collection of union subscriptions

(1) Section 7(1) isamended in the definition of “industrial matter”
by inserting after paragraph (f) the following paragraph —

(g) any matter relating to the collection of
subscriptions to an organization of
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employees with the agreement of the
employee from whom the subscriptions are
collected including —

(i) therestoration of a practice of
collecting subscriptions to an
organization of employees where that
practice has been stopped by an
employer; or

(i)  theimplementation of an agreement
between an organization of
employees and an employer under
which the employer agrees to collect
subscriptions to the organization;

(2) Section 7(2) isrepealed.
(3 Section 29(2) of the Labour Relations Legislation Amendment
Act 1997 isrepealed.

192. Amendments about duties of employees of or ganizations

(1) Partll Divison 5 isamended in the heading by deleting “and
employees’.
(2) Section 74(1) is amended as follows:
(@ by deleting “or employee’;
(b) by deleting “and includes an employee who is entitled to
SO participate in arepresentative or advisory capacity”.

193. Amendments about Federal award coverage
(1) PartlllA isrepeaed.
(2) Section 73 isamended as follows:
(@) subsections (10a) and (10b) are repeaed;
(b) subsection (12)(aa) is deleted;
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3)
(4)

194.
D)
2

3)

(4)

(5)
(6)

(7)
(8)

(9)

195.
D)
2
3)

(c) subsection (13) isamended by deleting “or Part I11A”.
Section 81A isamended by deleting “84K,”.

Section 81CA(1) isamended in paragraph (a) of the definition
of “general jurisdiction” by deleting “84K,”.

Amendments about pre-strike ballots

Part VIB is repeal ed.

Section 7(1) is amended by deleting the definition of “pre-strike
ballot”.

Section 32(4)(a), (b) and (c) are each amended by deleting “, (8)
or (9)".

Section 32(8), (9), (10), (11), (12), (13), (14), (15), (16), (17),
(18), (19), (20), (21) and (22) are repealed.

Section 44(5b), (5¢), (6b) and (15) are repealed.

Section 73(3)(a)(iii) is amended by deleting “or section 97B(2)
of thisAct”.

Schedule 2 is repeal ed.

The Industrial Relations (Pre-strike Ballot) Regulations 1997
are repeded.

The Industrial Relations (Pre-strike Ballot Expenses)
Regulations 1997 are repeal ed.

Amendments about political expenditure by organizations
Part VIC is repeal ed.
Section 81A isamended by deleting “, 97T, 97U”.

Section 81CA(1) isamended in paragraph (a) of the definition
of “genera jurisdiction” by deleting “, 97U”.
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(4) Section 81CA(1) is amended by deleting paragraph (aa) of the
definition of “prosecution jurisdiction”.
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Schedule 1 — Transitional minimum weekly rates of pay
[s. 168]

1. I nter pretation

Unless the contrary intention appears, words and expressions used in
this Schedul e have the same respective meanings as they have in the
Minimum Conditions of Employment Act 1993.

2. Minimum weekly rate of pay for employees 21 or moreyears
of age

The minimum weekly rate of pay applicable at a particular timeto
employees who have reached 21 years of age but who are not
apprentices or trainees is the rate for the minimum adult weekly

award wage for employees who have reached 21 years of age and who
are not apprentices or trainees, as provided for in the General Order
made under section 51(2) of the Industrial Relations Act 1979 that is
in effect at that time.

3. Minimum weekly rate of pay for employeeslessthan 21 years
of age

(1) Theminimum weekly rate of pay applicable at a particular time to
employees who are of the age mentioned in the first column in the
Tableto this subclause but who are not apprentices or traineesisthe
percentage, set out opposite that age in the second column in the
Table of therate referred to in clause 2 in effect at that time, rounded
up to the nearest 10 cents.

Table
Age Percentage of 21 year old rate
20 years 90%
19 years 80%
18 years 70%
17 years 60%
16 years 50%
under 16 years 40%
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Subclause (1) isfor information only and if there is any inconsistency
between subclause (1) and section 13 of the Minimum Conditions of
Employment Act 1993, the section prevails.

Minimum weekly rate of pay for apprentices and trainees

The minimum weekly rate of pay for an apprentice or traineein
relation to whom a workplace agreement or an employer-employee
agreement is not in force isthe rate of pay that is provided for under
an award that applies to that apprentice or trainee.

The minimum weekly rate of pay for an apprentice or traineein
relation to whom a workplace agreement or an employer-employee
agreement isin forceistherate of pay that is provided for under an
award that would, if the workplace agreement or employer-employee
agreement were not in force, apply to that apprentice or trainee.
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