WESTERN AUSTRALTA,

REAL ESTATE AND BUSINESS
AGENTS.

No. 72 of 1978.

AN ACT to make provision with respect to the
Regulation and Supervision of Certain Persons
acting in respect of Real Estate Transactions
or certain Business Transactions, to repeal the
Land Agents Act, 1921-1974, and for related
purposes.

[Assented to 20th October, 1978.]

BE it enacted by fhe Queen’s Most Excellent

Majesty, by and with the advice and consent
of the Legislative Council and the ILegislative
Assembly of Western Australia, in this present
Parliament assembled, and by the authority of the
same, as follows:—

PART I—PRELIMINARY.

1. This Act may be cited as the Real Estate and Sshorttitle.
Business Agents Act, 1978.
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2. (1) Subject to subsection (2), the provisions
of this Act shall come into operation on such day
or days as is or are, respectively, fixed by
proclamation.

(2) Section 5 shall come into operation on the
appointed day.

3. The arrangement of this Act is as follows—
PART IL—PRELIMINARY.

PART II—REAL ESTATE AND BUSINESS AGENTS
SUPERVISORY BOARD.

Dipvision 1.—General.

Division 2—Powers of Investigation and Inquiry.

Division 3 —Proceedings before the Board.
PART III.—LICENSING OF AGENTS.

PART IV.—REGISTRATIOCN OF SALES
REPRESENTATIVES.

PART V—GENERAL CONTROLS.
PART VI—AGENTS TRUST ACCOUNTS.

PART VII--DISCIPLINE OF AGENTS AND SALES
REPRESENTATIVES.

PART VIIIL—FIDELITY GUARANTEE FUND.
PART IX —DEPOSITS TRUST.

PART X —MISCELLANEQOUS,

PART XI—SAVINGS AND TRANSITIONAL.
SCHEDULE.

4. (1) In this Act unless the context otherwise

construetion. requires_.

“agent” means a person who is a real estafe
agent or a business agent, or both a real
estate agent and a business agent;

“agents code of conduct” means the agents code
of conduct prescribed and published under
section 101;



1978.]  Real Estale and Business Agents. [No. T72.

“appointed day” means the day fixed by the
Minister pursuant to subsection (2);

“approved” means approved by the Board;

“aguditor” means a person appointed under this
Act to audif the trust accounts of an agent;

“Auditor General” means the person acting in
the office of Auditor General under the
Audit Act, 1904;

“Board” means the Real Estate and Business
Agents Supervisory Board,

“business” means the business of an agent but
does not have that meaning in paragraph
(a) of the interpretation “business trans-
action” and does not mean the business
of a developer;

“business”, in paragraph (a) of the interpreta-
tion “business transaction” means any
commercial undertaking or enterprise in
respect of any profession, trade, employ-
ment, vocation, or calling;

“business agent” means a person whose business
either alone or as part of or in connection
with any other business, is fo act as agent
for consideration in money or money's
worth, as commission, reward, or remun-
eration, in respect of a business transaction
as defined by this section, but does not
include a person whose business is to so act
by reason that—

(a) he is appointed by a court as a
receiver or receiver and manager of
the business of another; or
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(b)

he is an official receiver or trustee
within the meaning of the
Bankruptey Act 1966, of* the
Commonwealth or any Act in
amendment or substitution of that
Act;

“business sales representative” means a person
who on behalf of an agent negotiates a .
business transaction irrespective of whether
or not the agent is the owner of the business
involved, and includes—

(2)

(b)

a person who does so as a member
of a firm that is a licensee and the
holder of a current triennial certifi-
cate unless he is also a licensee and
the holder of a current triennial
certificate;

a person who does so as a director
of a body corporate that is a
licensee and the holder of a current
triennial certificate, unless he is
also a licensee and the holder of a
current triennial certificate;

“business transaction”—

(a)

()

(c)
(d)

means a sale, exchange, or other
disposal and a purchase, exchange
or other acquisition of a business
and any share or interest in a
business or the goodwill thereof;
and

includes any sale, exchange, or
other disposal and any purchase,
exchange, and other acquisition of
goods, chattels or other property
relating to a business transaction
of the kind specified in paragraph
(a) hereof; and

also includes an option to enter
into a business transaction; but

does not include the sale, exchange,
or ofher disposal or a purchase,
exchange, or other acquisition of a
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share in the capifal of a body
corporate carrying on a business or
an option in respect thereof;

“certificate of registration” means a certificate
of registration as a sales representative
under this Act;

“Chairman” means the Chairman of the Board;

“code of conduct for sales representatives”
means the code of conduct for sales
representatives prescribed and published
under section 101;

“defalecation by a licensee” includes criminal or
fraudulent conduct—

(a) of a licensee;

(b) of any one or more of the servants
or agents of the licensee;

(c) of a person who is a partner in the
business of the licensee; or

{d) where the licensee is g firm and a
body corporate is a partner in
the firm or where the Ilicensee
is a body corporate, of any
one or more of the directors,
officers, servants, or agents of the
body corporate,

in the course of the business of the licensee
and from which arises pecuniary loss or loss
of property to any other person;

“developer” means a person whose business
either alone or as part of or in connection
with any other business, is to act on his own
behalf in respect of the sale, exchange, or
other disposal of real estate;

“District Court” means The Disfrict Court of
Western Australia established under the
Distriet Court of Western Australia Act,
1969;

“Fidelity Guarantee Fund” or “Fund” means
the fund continued by section 107;
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“franchising agreement” means an agreement
whereby a party to the agreement grants
to another party to the agreement the
right or privilege to carry on business in a
manner, over a period, and in a place
specified in the agreement;

“ingpector” means an inspector of fhe Board
appointed under this Act;

“legal practitioner” means a certificated legal
practitioner within the meaning of the
Legal Practitioners Act, 1893,

“licence” means the licence of an agent under
this Act;

“licensed” means licensed as an agent under
this Act;

“licensee” means a person licensed under this
Act;

“member” means a member of the Board;
“Part” means a Part of this Act;

“prescribed percentage”, in relation to an
agent’s trust account, means a percentage,
not exceeding sixty-five per centum, from
time to time prescribed for the purposes of
Part IX;

“real estate” means land within or outside the
State and includes land of any tenure and
buildings or parts of buildings within or
outside the State;

“real estate agent” means a person whose
business either alone or as part of or in
connection with any other business, is to
act as agent for consideration in money or
moneys worth, as commission, reward or
remuneration, in respect of a real estate
tfransaction as defined by this section but
does not include a person whose business is
to so act by reason that—

(a) he is appointed by a court as a
receiver or receiver and manager of
the business of another person;
or
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(b)

he is an official receiver or trustee
within the meaning of the
Bankruptey Act 1966 of the
Commonwealth or any Act in
amendment or substitution of that
Act;

“real estate sales representative” means a
person who on behalf of an agent or a
developer negotiates a real estate trans-
action irrespective in the case of an agent
of whether or not the agent is the owner of
the real estate involved, and includes—

(a)

(o)

a person who does so as a member
of a firm that is a licensee and the
holder of a current {riennial
certificate, unless he is also a licen-
see and the holder of a current
triennial certificate; and

a person who does so as a director
of a body corporate that is a
licensee and the holder of a current
triennial certificate unless he is
also a licensee and the holder of a
current triennial certificate;

“real estate transaction”’—

(a)

(b)

means a sale, exchange, or other
disposal and a purchase, exchange,
or other acquisition of real estate
and any exclusive right whether
deriving from the ownership of a
share or interest in a body
corporate or partnership, or other-
wise, to the use or occupation of
real estate including the leasing,
and lefting, and the acquisition
under lease or letting of tenancy or
occupation of real estate; and

includes any sale, exchange, or
other disposal and any purchase,
exchange, or other acquisition of
goods, chattels or other property



No.

72.1 Real Estate and Business Agents.  [1978.

relating to a real estate transaction
of a kind specified in paragraph
(a) hereof; and

(¢) also includes an option to enter
into a real estate transaction.

“registered” and “registered sales representa-
tive” means registered as a sales representa~
tive under this Act;

“Registrar” means the Registrar of the Board;

“registration” means registration as a sales
representative under this Act;

“renewal” means renewal of a triennial
certificate or of a certificate of registration,
as the case requires;

“repealed Act” means the Act repealed by
section b;

“sales representative” means a person who is a
real estate sales representative or a business
sales representative, or both a real estate
sales representative and a business sales
representative;

“Schedule” means the Schedule to this Act;

- “section” means a section of this Act;

“subsection” means a subsection of the section
wherein the term is used;

“supervisor” means a person appointed by the
Board as supervisor of the business of an
agent;

“transaction” means a real estate transaction or
a business transaetion, or both a real estate
transaction and a business transaction;

“Treasurer” means the Treasurer of the State;

“Treasury”’ means the State Treasury;
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“triennial certificate” means a certificate
granted under this Act to a licensee to carry
on business as an agent;

“Trust” means the Real Estate and Business
Agents Deposit Trust established by section
126;

“Trust Interest Account” means the account
referred to by that name in section 130;

(2) The Minister shall by notice published in the
Government Garette fix a day to be the appointed
day for the purposes of the provisions of this Act
that refer to the appointed day.

(3) The collection by an agent for or on behalf
of another person of moneys in respect of—

(a) the consideration;
(b) any terms payments;

(¢) any rent or other payment for use or
oceupation; or

(d) any payments under a mortgage or other
security,

relating to a transaction is deemed to be a service
rendered by the agent in his capacity as an agent,
and those moneys are deemed to be moneys received
by the agent, in the course of his business, for and
on behalf of the other person in respect of the
transaction, irrespective of whether or not the agent
negotiated the transaction or participated in the
negotiation thereof.

(4) Nothing contained elsewhere in this Act
applies to or in relation fo—

(a) a body corporate authorized by the law of
any State, or of a Territory, of the
Commonwealth to apply for and obtain
a grant of probate of a will when exercising
its power to do so or when exercising any
other power conferred on it by such a law;
or
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(b) stockbrokers who are members of an
approved stock exchange within the
meaning of the Securities Industry Aect,
1975 when dealing in securities within the
meaning of that Act.

5. The Land Agents Act, 1821-1974 is hereby
repealed.

PART II—REAL ESTATE AND BUSINESS AGENTS
BUPERVISORY BOARD.

Division 1.—QGeneral.

6. (1) For the purposes of this Act there shall be
a board to be known as the “Real Estate and
Business Agents Supervisory Board”.

(2) The Board—

(a) shall be a body corporate with perpetual
succession and a common seal;

(b) shall be the licensing and supervisory

authority for the purposes of this Act; and

(¢) shall have the powers, duties, and functions,
conferred, imposed, or prescribed by or
under this Act.

(3) Where in any judicial proceedings, whether
under this Act or not, a document is produced
bearing a seal purporting to be the common seal of
the Board the court or tribunal before which those
proceedings are brought shall in the absence of proof
to the contrary presume that—

(a) the seal is the common seal of the Board;
and

(b) the common seal was duly affixed.
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7. (1) Subject to this section, the Board shall
consist of five members appointed by the Governor
of whom—

(a) one, being a person who is not a licensed
agent, shall be appointed to be a member
and Chairman of the Board;

(b) one, being a person who is not a licensed
agent, shall be a person who is experienced
in commercial practice;

(c) one, being a person who is not a licensed
agent, shall be a person who is a legal
practitioner;

(d) one shall be a person who is a licensed
agent nominated for appointment by The
Real Estate Institute of Western Australia;
and

(e) one shall be a person who is a licensed
agent and elected for appointment by
licensed agents (hereinafter called an
elective member).

(2) Prior to the first occasion on which an
appointment is to be made to the office of a member
referred to in paragraph (d) of subsection (1), and
on each occasion thereafter when such office
becomes vacant, the Minister shall, in writing,
request The Real Estate Institute of Western
Australia to nominate to him in writing the name
of a licensed agent who is willing fo act as a member
of the Board.

(3) Where a request has been made pursuant
to subsection (2) the Minister may, if nomination
is not made pursuant to that subsection within
twenty-one days of the request being made,
nominate for appointment to the office such
licensed agent as the Minister thinks fit.

(4) Tor the purposes of the first constitution of
the Board—

(a) the words “licensed agent” in paragraphs
(d) and (e) of subsection (1) shall be
construed to mean licensed as a land agent
under the Land Agents Act, 1921-1974; and

Composi-
tlon of
Board.
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(b) notwithstanding that paragraph (e), the
Board as first constituted shall not include
any member of the kind referred to in that
paragraph, but shall include a licensed
agent nominated for appointment by the
Minister.

(6) The Minister shall appoint a returning
officer for each election of an elective member.

(6) The election of an elective member shall be
held and conducted in such manner and at such
times as may be prescribed.

() The expenses incurred in connection with the
election of an elective member shall be paid out of
the moneys appropriated by Parliament for the
purposes of this Act.

(8) The Governor may appeint as deputy of a
member a person who has the like prescribed
qualifications as those of the member and,
where the case requires, who has been nominated or
elected in the manner in which the member was
nominated or elected.

(9) A person so appointed is, in the event of the
absence from a meeting of the Board of the member
of whom he is the deputy, entitled to atfend that
meeting and, when so attending, has all the powers,
functions, and duties of a member.

8. (1) Subject to this Act, each elective member
shall hold office for a period of four years and is
eligible for re-election and re-appointment, and each
member who is not an elective member shall hold
office for such period not exceeding four years as is
specified in the instrument of his appointment and
is eligible for re-appointment.

(2) The Minister may grant leave of absence to
a member on such terms and conditions as the
Minister determines.

(3) The Governor may terminate the appoint-
ment of a member for inability, inefficiency, or
misbehaviour.
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(4) If a member of the Board—

(a) is an undischarged bankrupt or a person
whose property is subjeet to an order or
arrangement under the laws relating to

. bankruptey;

(b) becomes permanently incapable of
performing his duties as a member;

(¢) resigns his office by writing under his hand
addressed to the Minister;

(d) absents himself, except on leave duly
granted by the Minister from three
consecutive meetings of the Board; or

(e) ceases to hold any qualification required for
his becoming or being a member,—

the office of that member becomes vacant.

() Where the office of a member has become
vacant otherwise than by effluxion of time, the
Governor may appoint to the vacant office for the
unexpired part of the term of the office which so
became vacant a person who hags the like prescribed
qualifications, if any, as those of the member whose
office has become vacant, and, where the case
requires, who has been nominated or elected in the

manner in which the member was nominated or
elected.

9. (1) The Board shall hold meetings at such
times and places as are necessary to enable it to
discharge its functions and duties under this Act
and the Minister may at any time require the
Chairman to convene a meeting of the Board.

(2) The Chairman shall preside at all meetings of
the Board at which he is present and his deputy
shall preside at all meetings at which he, but not
the Chairman, is present, buf where neither the
Chairman nor his deputy is present at a meeting of
the Board, the members present shall appoint one

of their number present to act as chairman at the
meeting.

(3) At a meeting of the Board, three members
constitute a guorum.

Meetinga
of the
Board,
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(4) Any question arising at a meeting of the
Board shall be decided by a majority of the votes
of the members present and voting.

(5) At a meeting of the Board at which the
Chairman or his deputy presides, the Chairman or
his deputy shall have a deliberative vote, and in
the event of an equality of votes being cast on any
question, that question shall remain unresoclved
until a subsequent meeting,

(6) The Board shall cause accurate minutes to
be kept of its proceedings at its meetings.

(7) To the extent that it is not prescribed the
Board shall determine its own procedure.

10. No act, proceeding, or determination of the
Board shall be invalid on the ground only of any
vacancy in the office of any member of the Board
or of any defect in the appointment of any member
of the Board or in the appointment of any deputy
of a member of the Board.

11. The members of the Board shall be paid such
fees and allowances as may from time to time be
fixed by the Governor.

12. (1) There shall be a Registrar of the Board
and there may be such Deputy Registrar, Assistant
Registrars, inspectors and other officers of the Board
as are necessary for its proper functioning.

(2) The officers of the Board shall be appointed
and shall hold office subject to and in accordance
with the Public Service Act, 1904.

(3) The officers of the Board may hold office as
such in conjunction with any other office in the
Public Service of the State.

(4) Anything by this Act appointed or authorized
or required to be done or signed by the Registrar
may be done or signed by any Deputy or Assistant
Registrar and shall be as valid and effectual as if
done or signed by the Registrar.
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(5) All courts, judges, and persons acting
judicially shall take judicial notice of the official
signature of every person who is for the time being
and every person who has at any time been
Registrar, Deputy Registrar, Assistant Registrar, or
inspector of the Board and of the fact that such
person holds or has held such office.

Division 2—Powers of Investigation and Inguiry.

13. The Registrar may, of his own motion, and
shall at the direction of the Board, and an inspector
shall, at the direction of the Board or Registrar,
make any investigation or inquiry that the Registrar
or the Board considers necessary or expedient for
the purpose of—

(a) determining any application or any other
matter before the Board;

(b) determining whether or not agents are
acting in conformity with the special
conditions, if any, of their licences and
triennial certificates and are complying
with the requirements of this Act;

(¢) determining whether or not sales
representatives and  developers  are
complying with the requirements of this
Act; and

(d) detecting offences against this Act.

14. (1) The Commissioner of Police shall, at the
request of the Board or the Registrar, cause his
officers to make an investigation or inquiry and
report relating to any matter that is the subject of
investigation or ingquiry pursuant to section 13.

(2) The report shall be forwarded to the Registrar.

(3) A member of the Police Force making an
investigation or inquiry or report relating to any
matter that is the subject of investigation or inquiry
pursuant to section 13 shall, in addition to any

Investi-
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power, authority, and immunity of such a member
apart from this Act, have like powers, authorities,
and immunities as an inspector of the Board
appointed under this Act has in respect of a like
matter, and the provisions of this Act relating
thereto and relating to persons affected thereby
shall be read and construed accordingly with such
modifications as are necessary and in particular
with the modification that for the purposes of
paragraph (b) of subsection (6) of section 15 it shall
be sufficient if the member of the Police Force
identifies himself as such to the person, if any,
affording him entry.

15. (1) For the purposes of carrying out any
investigation or inquiry in the course of carrying out
his duties under this Act, the Registrar or an
inspector may—

(a) require any person—

(i) to give him such information as he
requires; and

(ii) to answer any question put to him,

in relation to any matter the subject of such
investigation or inquiry;

(b) require any person to produce any
document relating to any such investigation
or inquiry;

(¢) enter at all reasonable times and search
any premises and inspect any documents
that he finds thereon; and

(d) make a copy or abstract of any document
produced to, or inspected by, him in
pursuance of this section, or of any entry
made therein and in the absence of proof to
the contrary any such copy certified as
correct by the Registrar or an inspector
shall be received in all courts as evidence
of, and of equal validity as, the original.



1978.]  Real Estate and Business Agenis. [No. 2.

(2) A requirement made under paragraph (a) of
subsection (1)-—

(2) may be made orally or by notice in writing
served on the person required to give
information or answer a question, as the
case may be;

(b) shall specify the time at or within which
the information is to be given or the
question is to be answered, as the case may
be; and

(¢) may, by its terms, require that the
information or answer required—

(i) be given orally or in writing;

(ii) be given at or sent or delivered to any
place specified in the requirement;

(iii) in the case of written information or
answers, be sent or delivered by any
means specified in the requirement;
and

(iv) be given on oath or affirmation or by
statutory declaration for which
purpose the Registrar or an inspector
may administer an oath or
affirmation and have the authority
of a commissioner for declarations.

(3) A requirement made under paragraph (b) of
subsection (1)—

(a) shall be made by notice in writing served
on the person required to produce a
document;

(b) shall specify the time at or within which
the document is to be produced; and

(c) may, by its terms, require that the
document be produced—

(i) at any place specified in the
requirement; and

(ii) by any means specified in the
requirement.
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(4) Where, under paragraph (a) of subsection
(1) the Registrar or an inspector orally requires a
person to give any information or answer any
question, the Registrar or the inspector shall inform
that person that he is required under this Act to
give the information or answer the question, as the
case may be.

(5) Where under paragraph (a) or (b) of
subsection (1) a person is required by notice in
writing to give any information, answer any
guestion, or produce any document, the notice shall
state that he is required under this Act to give the
information, answer the question, or produce the
document, as the case may be.

(6) Before entering any premises pursuant fo this
section the Registrar or an inspector—

(a) shall obtain a warrant to do so from a
Magistrate or Justice of the Peace which
warrant the Magistrate or Justice of the
Peace is authorized to issue upon being
satisfied that the eantry is sought in good
faith for the purpose of carrying out any
investigation or inquiry under this Act; and

(b) shall display to the person, if any, affording
him entry—

(1) in the case of the Registrar, a
document signed by the Minister and
certifying that he is the Registrar;
and

(i) in the case of an inspector, a
document signed by the Registrar
and certifying that he is an inspector.

16. Without prejudice to the provisions of section
11 of the Evidence Act, 1906, where under section 15
g person is required to—

(a) give any information;
(b) answer any question; or
(¢) produce any document,
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he shall not refuse to comply with that requirement
on the ground that the informafion, answer, or
document may tend to incriminate him or render
him ligble to any penalty, but the information or
answer given, or document produced, by him shall
not be admissible in evidence in any proceedings
against him other than proceedings in respect of an
offence against paragraph (b) of subsection (1) of
section 17.

17. (1) Where under section 15 a person is
required by the Registrar or an inspector to give
any information, answer any question, or produce
any document and that person, without reasonable
excuse (proof of which shall lie on him)—

(a) fails to give that information or answer
that question at or within the time specified
in the requirement;

(b) gives any information or answer that is
false in any particular; or

(¢) fails to produce that document at or within
the time specified in the requirement,

the person commits an offence.
Penalty: $300.

(2) It is a defence in any proceeding for an
offence under paragraph (a) or (c) of subsection
(1) for the defendant to show—

(a) that, in the case of an alleged offence
arising out of a requirement made orally
under section 15, the Registrar or the
inspector did not, when making the
requirement, inform him that he was
required under this Act to give the
information or answer the question, as the
case may be;

(b) that, in the case of an alleged offence
arising out of a requirement made by notice
in writing under section 15, the notice did
not state that he was required under this

Failure to
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(¢)

(d)

Act to give the information, answer the
question, or produce the document, as the
case may be;

that the time specified in the requirement
did not afford him sufficient notice fo
enable him to comply with the requirement;
or

that, in any case, the Registrar or the
inspector did not, before making the
requirement, have reasonable grounds to
believe that compliance with the
requirement would materially assist in the
investigation or inquiry being carried out.

18. A person shall not prevent or atfempt fo
prevent the Registrar or an inspector from entering
premises or otherwise obstruet or impede the
Registrar or an inspector in the exercise of his
powers under section 15.

Division 3.—Proceedings before the Board,

19. (1) The Board shall give to any person who
is g party to proceedings instituted before the Board
reasonable notice of the time and place at which it

intends

to conduct those proceedings, and shall

afford any such person a reasonable opportunity to
call or give evidence, to examine or cross-examine
witnesses, and fo make submissions to the Board

unless—

(a)

(b)

in the case of an application for the grant
of a licence, or of a triennial certificate,
there is no objection and the licence or
certificate is granted without any special
conditions being imposed;

in the case of an application for a certificate
of registration, the Board proposes to grant
the certificate without a formal hearing; or
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(¢) in the case of an application for an inquiry
into the conduct of an agent, or a sales
representative, there is no allegation
against him which would, if substantiated,
enable the Board to exercise its powers of
discipline under this Act.

(2) If a person to whom notice has been given
pursuant to subsection (1) does not attend at the
time and place fixed by the notice, the Board may
conduct the proceedings in his absence.

(3) The Board may appoint a person with such
qualifications as it thinks fit to appear in
proceedings before the Board to assist the Board.

(4) An inspector may appear in any proceedings
before the Board.

(8) An inspector or any party to proceedings
before the Board shall be entitled to appear
personally or by counsel.

(6) Any party to proceedings before the Board,
may, by leave of the Board, be represented before
the Board by a person other than a Ilegal
practitioner.

(7) A person, other than a legal practitioner,
shall not demand or receive any fee or reward for
representing a party fo proceedings before the
Board.

Penalty: $500.

(8) Where the Board is satisfied that for the
purpose of protecting the business or interest of any
person it is desirable that the proceedings or any
part thereof be conducted in camera, the Board may
make an order to that effect and may include in the
order conditions relating to that purpose, and, if
such an order is made, the proceedings shall be
conducted in accordance with it.
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(9) Notwithstanding any other provision of this
Act, the Board may, in a meeting at any time and
place and without notice thereof to an applicant,
grant a licence, a triennial certificate, or a certificate
of registration, and where the Board does so, the
Registrar shall forthwith deliver the licence, frien-
nial certificate, or certificate of registration, as the
case may be, to the applicant.

(10) A person appointed by the Board to assist the
Board in proceedings before the Board or a person
authorized by or under this Act to appear in
proceedings before the Board for the purpose of
representing another person has the same protection
and immunity as a barrister has in appearing for a
party in proceedings in the Supreme Court and,
where the person so appointed or authorized is a
barrister or solicitor, he is subject to the same
Iéabilities as he would be in appearing before that

ourt.,

20. (1) In the exercise of its powers and
functions under this Act, the Board may—

(a) by summons signed on behalf of the Board
by the Registrar, require the attendance
before the Board of any person,

(b) by summons signed on behalf of the Board
by the Registrar, require the production of
any books, papers, or documents;

(¢) inspect any books, papers, or documents
produced before it, and retain them for such
reasonable period as it thinks fit, and make
copies of any of them, or of any of their
contents;

(d) require any person fto make oath or
affirmation that he will truly answer all
questions put to him by the Board relating
to any matter being inquired into by the
Board (which oath or affirmation may be
administered by a member of the Board or
any officer of the Board); and
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require any person appearing before the
Board, including the person whose conduct
is subject to an inquiry (whether he has
been summoned to appear or not) to
answer any relevant questions put to him
by the Board, or by any other person
appearing before the Board.

(2) Subject to subsection (3), if any person—

(a)

(o)

(e)

(d)

who has been served with a summons to
attend before the Board fails without
reasonable excuse (proof of which shall lie
upon him) to attend in obedience to the
SumImons;

who has been served with a summons to
produce any books, papers, or documents,
fails without reasonable excuse (proof of
which shall lie upon him) to comply with
the summons;

misbehaves himself before the Board,
wilfully insults the Board, or interrupts the
proceedings of the Board; or

refuses to be sworn or to affirm, or to
answer any relevant question, when
required to do so by the Board,

he is guilty of an offence and liable to a penalfy not
exceeding five hundred dollars.

(3) A person shall not be obliged to answer a
question put to him under this section if the answer
to that question would tend to incriminate him, or
to produce any books, papers or documents if their
contents would fend to incriminate him.

(4) In the course of any proceedings, the Board

may—

(a)

receive in evidence any transcript of
evidence in proceedings before a court and
draw any conclusions of fact therefrom that
it considers proper; or
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(b) adopt, as in its discretion it considers
proper, any findings, decision, or judgment
of a court that may be relevant to the
proceedings.

(8) In any proceedings the Board shall act
according to equity, good conscience, and the
substantial merits of the case without regard to
technicalities and legal forms and it shall not be
bound by the rules of evidence, but may inform itself
on any matter in such manner as it thinks fit.

21. (1) The Board may, upon the determination
of any proceedings, make such orders for costs as
the Board considers just and reasonable.

(2) Where the Board makes an order for the
payment of g fine or costs against a licensee or a
sales representative, and the fine or costs is not, or
are not, paid within the time fixed by the Board, the
Board may suspend his licence, or registration, as
the case requires, until the fine or cosfs is or are
paid, or for such period as the Board thinks fit.

(3) The power conferred on the Board by
subsection (2) is in addition to and not in derogation
of the powers conferred on the Board by Part VII.

22, The Board may, and, on request by any party
to the proceedings, shall, give to the parties reasons
for its decision.

23. (1) Any person aggrieved by a decision or
order of the Board in proceedings to which the
person was a party shall, subject to this section, be
entitled to appeal to the District Court against the
decision or order of the Board.

(2) The appeal shall be instituted within one
month of the making of the decision or order
appealed against, but the District Court may, if it is
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satisfied that it is just and reasonable in the
circumstances to do so, dispense with the
requirement that the appeal shall be so instituted.

(3) The District Court may, on the hearing of the
appeal, do one or more of the following, according
fo the nature of the case—

(a) affirm, vary, or quash the decision or order
appealed against, or substitute, and make
in addition, any decision or order that
should have been made in the first instance;

(b) remit the subject matter of the appeal
to the Board for further hearing or
consideration or for re-hearing;

(¢) make any further or other order as fo costs
or any other matter that the case requires.

PART III.—LICENSING OF AGENTS.

24. (1) An application for a licence shall be
made in writing and in a manner and form
determined by the Board in respect of such an
application and shall contain such information as
is required by the Board in respect of such an
application.

(2) Notice of the application shall be advertised
in accordance with the regulations.

(3) The information contained in the application
shall be verified by statutory declaration of the
applicant or where the applicant is a firm or a
body corporate by the person who is to be in
bona fide control of the business operated under the
licence.

(4) In respect of any particular application the
applicant shall furnish the Board with such further
information as the Board determines, verified if the
Board so requires by statutory declaration.

(5) An applicant is a party to proceedings before
the Board on his application.

Application,
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25. (1) An objection to the grant of a licence
may be made by any person on the grounds that
the applicant does not have all or any of the
qualifications required under this Act for the grant
of a licence.

(2) Any objection made shall be in writing and
in a form and manner determined by the Board and
shall contain information in support of the grounds
on which the objection is made.

(3) The information contained in the objection
shall be verified by statutory declaration of the
persen making the objection.

(4) A person who makes an chjection to the grant
of a licence is, while he maintains the objection, a
party to the proceedings on the application for the
grant.

26. On and after the appoinied day a person
shall not carry on business, or by any means hold
himself or itself out, as a real estate agent, or a
business agent, or both a real estate agent and a
business agent, unless he or it is licensed as such
under this Act and holds a current f{riennial
certificate in respect of the licence.

Penalty: $2 000.

27. (1) Subject to this Act, a person, not being
a body corporate, who applies to the Board for a
licence and pays to the Board the prescribed fee
for the licence shall be granted and may hold a
licence if the Board is satisfied that—

(a) he is of or over the age of eighteen years;

(b) he is a person of good character and repute
and a fit and proper person fo hold a
licence;

(¢) he has sufficilent material and financial
resources available to him to enable him to
comply with the requirements of this Act;
and
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(d) he wunderstands fully the duties and
obligations imposed by this Act on
agents.

(2) In paragraph (b) of subsection (1) “fit and
proper” includes being qualified in accordance with
the Schedule but subject to the savings and

exceptions provided therein and elsewhere in this
Act,

28. Subject to this Act, two or more persons Frantof
constituting a firm who apply to the Board for a = fm.
licence and pay to the Board the prescribed fee
for the licence shall be granted and may hold a

licence if the Board is satisfied that—

(a) all of the natural persons, if any, by whom
the firm is constituted and all of the
directors of, and =all of the persons
concerned in the management or control
of, any body corporate by which the firm
is constituted are persons of good character
and repute and are persons fit to be
concerned as directors of, or in the
management and control of, an agent’s
business;

(b) the persons by whom or by which the firm
is constituted have sufficient material and
financial resources available to them fto
enable them to comply with the
requirements of this Act;

(e¢) where the firm is constituted by not more
than three persons at least one of them is
licensed or where the firm is constituted by
more than three persons at least two of
them are licensed; and

(d) the person in bona fide control of the
business operated under the licence is
licensed.
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29, Subject to this Act, a body corporate
which applies to the Board for a licence and pays to
the Board the prescribed fee for the licence shall be
granted and may hold a licence if the Board is
satisfied that—

(a) all of the directors of the body corporate,
and all of the persons concerned in the
management or conduct of the body
corporate, are persons of good character and
repute and are persons fit fo be concerned
as directors of, or in the management and
control of, an agent’s business;

(b) that it has sufficient material and financial
resources available to it to comply with the
requirements of this Act;

(e¢) unless for good cause shown by the
applicant the Board otherwise determines,
where there are not more than three
directors of the body corporate at least one
of them is licensed or where there are more
than three directors of the body corporate
at least two of them are licensed; and

(d) the person in bona fide control of the
business operated under the licence is
licensed.

30. (1) Subject to this Act, a licence is
continuous.

(2) A licence does not confer on a licensee the
right to carry on business as an agent unless he
holds a current triennial certificate in respect of the
licence.

(3) A person may at any time surrender a licence
and any triennial certificate in respect thereof, held
by him and shall do so if he ceases to have the
qualifications for holding the licence.

31. (1) Subject to this Act, the Board shall on
the grant of a licence grant the licensee a certificate
which confers on the licensee the right to carry on
business as an agent for the period of three years
commencing on the date on which it is granted.
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(2) Subject to this Act, a triennial certificate may
be renewed for subsequent periods of three years
each by payment of the prescribed fee and delivery
to the Board of an application signed—

(a) by the licensee, if the licensee is a person
other than a body corporate; or

(b) by the person in bona fide control of the
business of the licensee, if the licensee is a
firm or a body corporate.

32. (1) Where a friennial certificate is renewed
within the period of one month immediately
succeeding the day on which the triennial certificate
expired, the renewal shall be deemed to take effect
for the period of three years on and from the day
next succeeding the day on which the triennial
certificate expired.

(2) Where a triennial certificate is renewed more
than one month but not more than twelve months
after the day on which the triennial certificate
expired and the licensee satisfies the Board that
there is reasonable cause for the renewal to be
deemed to take effect for the period of three years
on and from the day next succeeding the
day on which the triennial certificate expired, the
Board shall so determine and the renewal shall take
effect accordingly.

33. (1) Where a triennial certificate expires and
is not renewed within the period of twelve months
thereafter an application for a renewal shall be
made at least one month prior to the date on which
it is intended the renewal shall take effect unless
the applicant satisfies the Board that there is
reasonable cause for the application being made
out of time.

(2) The application shall be made in writing and
in a manner and form determined by the Board in
respect of such an application and shall contain
such information as is required by the Board in
respect of such an application.
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(3) The information contained in fhe application
shall be verified by statutory declaration of the
applicant or where the applicant is a firm or body
corporate by the person who is to be in bona fide
control of the business operated under the licence.

(4) In respect of any particular application the
applicant shall furnish the Board with such further
information as the Board determines, verified if the
Board so requires by statutory declaration.

(5) An applicant is a party to proceedings before
the Board on his application.

e 34, (1) A licensee shall comply with the

and trienpisl provisions of this Act and the agents code of
- conduct.

(2) The Board may grant a licence or grant or
renew a triennial certificate subject to such special
conditions as it thinks fit.

(3) A licensee shall comply with any special
condition to which under subsection (2) his licence
or triennial certificate is subject.

(4) Where the Board refuses to renew a triennial
certificate the effect of the refusal shall not be
deferred by reason of any proposed or pending
appeal to the District Court under this Act unless
the District Court otherwise orders, which it may do
subject to such conditions as it may impose
to protect the public.

Noilee to 35. A licensee shall, within fourfeen days after
S commencing or ceasing to carry on business as an
agent, give to the Registrar notice in writing of that

fact.

Registered 36. (1) A licensee shall, on and after the day on
' which he commences to carry on business as an
agent, and for so long as he carries on that business,

have a registered office in the State.

Penalty: $100.
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(2) Any summons, notice, order, or other
document to be served on a licensee, may be served
by leaving it at his registered office or by sending it
by registered post addressed to the licensee at that
office.

(3) An office may be registered by giving writien
notice of the situation of the office to the Registrar
and a registration may be transferred from one
office to the other by written notice given to the
Registrar.

37. (1) Alicensee shall register any branch office
of his business by giving written notice of the
situation of the office to the Registrar on or before
the day on which he commences to carry on
business at that branch office.

Penalty: $100.

(2) A licensee shall nominate, and have at all
times in his service at a registered branch office, as
manager of that office, another licensee who is the
holder of a current triennial certificate.

Penalty: $100.

(3) The manager shall not be a licensee
nominated as manager by any other licensee or in
respect of any other office, and shall not carry on
husiness as an agent on his own account.

38. (1) Each place of business of a licensee and
the name of the other licensee who is manager of
that place and any changes thereto .shall be
endorsed on the f{riennial certificate of the first-
mentioned licensee.

(2) The place of business of a branch office shall
be endorsed on the triennial certificate of the licen-
see who is manager of that office.

39. (1) A person shall not hold more than one
licence or more than one triennial certificate and
shall not carry on more than one business as an
agent thereunder.
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(2) A licence or a triennial certificate is not
transferable.

(3) A licensee shall not in any way permit, or
hold himself out as being willing to permit, another
person to use the licence or a triennial certificate
of the licensee.

Penalty: $500.

e o 40. (1) The use of a business name by a licensee
name. is not subject to the approval of the Board but—

(a) subject to subsection (2), a licensee
may carry on business as an agent
under only one business name which
shall be endorsed on his triennial certifi-
cate; and '

(b) all licensees carrying on the business of an
agent under a business name shall have
their surnames and initials on all corres-
pondence from them in that business.

(2) A licensee who was, immediately before the
appointed day, carrying on business as a real
estate agent under a business name and as a
business agent under another business name may
continue to do so but so that he uses only one
business name for the business of a real estate agent
and only one business name for the business of a
business agent, in which case both business names
shall be endorsed on his triennial certificate.

(3) A licensee who alters the name, style, title,
or designation under which he carries on business
as an agent shall within fourteen days after the
day on which he first uses that altered name, style,
title, or designation in connection with that
business give notice in writing to the Registrar of
the altered name, style, title, or designation.

Penalty: $100.
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(1) A licensee shall exhibit, and keep

exhibited, in a prominent place at his registered
office, and at every branch office of his business, so
as to be eagily read by persons entering therein—

(a) a notice of his name, and of the fact that

he is a licensed real estate and business
agent, together with the name, style, title,
or designation under which he carries on
business as a real estate agent or a business
agent, or both, if that business is, or those
businesses are, not carried on in his own
name; and

(b) in the case of a branch office, a notice of

the name of the manager and the address
of the registered office of the licensee.

(2) On all correspondence, and on the outside of
all documents prepared, in the course of business
of a licensee at his registered office and every branch

office—
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(a) the licensee shall be identified as a real .

estate agent or business agent, or both, and
the registered office of his business shall be
shown; and

(b) in the case of a branch office, the manager

ghall also be idenftified as a real estate
agent or business agent, or both, and the
address of the branch office shall also be
shown.

PART IV—REGISTRATION OF SALES
REPRESENTATIVES.

42. A certificate of registration as a real estate
and business sales representative shall not be
granted otherwise than to an individual natural

person.

43.

(1) An application for a certificate of

registration shall be made in writing and in a
manner and form determined by the Board in
respect of such an application and shall contain
such information as is required by the Board in
respect of such an application.
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(2) The information contained in the application
shall be verified by statutory declaration of the
applicant.

(3) In respect of any particular application the
applicant shall furnish the Board with such further
information as the Board determines, verified if the
Board so requires by statutory declaration.

(4) An applicant is a party to proceedings beiore
the Board on his application.

Real Estate 44, (1) On and after the appointed day, a person
bl not being a licensee who is the holder of a current
sentatives,  {pjennial certificate shall not act as, or carry out
any of the functions of, a real estate sales
representative unless he is the holder of a current
certificate of registration and he acts, or carries
out those functions, for and on behalf of a licensee
who is the holder of a current triennial certificate,

or for and on behalf of a developer.
Penalty: $300.

(2) On and after the appointed day, a person
not being a licensee who is the holder of a current
triennial certificate shall not unless he is the holder
of a current certificate of registration hold himself
out by any means as a real estate sales
representative or as being in the employment of, or
as acting for or on behalf of a licensee who is the
holder of a current triennial certificate as a real
estate sales representative, or as being in the
employment of, or acting for or on behalf of a
developer as a real estate sales representative.

Penalty: $300.

(3) On and after the appointed day, a real estate
sales representative who is the holder of a current
certificate of registration shall not hold himself out
by any means as being in the employment of, or as
acting for or on behalf of a licensee who is the
holder of a current triennial certificate, or as being
in the employment of, or as acting for or on behalf
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of a developer, unless that licensee or developer, as
the case may be, is his employer, principal or
partner.

Penalty: $300.

45. (1) On and after the appointed day, a person
not being a licensee who is the holder of a current
triennial certificate shall not act as, or carry out any
of the functions of, a business sales representative
unless he is the holder of a current certificate of
registration and he acts, or carries out those
functions for and on behalf of a licensee who is the
holder of a current triennial certificate,

Penalty: $300.

(2) On and after the appointed day, a person
not being a licensee who is the holder of a current
triennial certificate shall not unless he is the holder
of a current certificate of registration hold himself
out by any means as a business sales representative
or as being in the employment of, or as acting for
or on behalf of a licensee who is the holder of a
current triennial certificate.

Penalty: $300.

(3) On and after the appointed day, a business
sales representative who is the holder of a current
certificate of registration shall not hold himself out
by any means as bheing in the employment of, or
acting for or on bhehall of, a licensee who is the
holder of a current triennial certificate unless that
licensee is his employer, principal, or partner.

Penalty: $200.

46. On and after the appointed day a person
resident in the State, and not being a licensee who
is the holder of a current triennial certificate—

(a) shall not as a member of a firm that is a
licensee and holds a current triennial
certificate; or

(b) shall not as a director of a body corporate
that is a licensee and holds a current
friennial certificate,
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carry out the functions of a sales representative
unless he is the holder of a current certificate of
registration.

Penalty: $200.

Grant o or 41, (1) Subject to this Aect, an individual natural

registration.  nerson who applies to the Board for a certificate of
registration as a real estate and business sales
representative and pays to the Board the prescribed
fee for that certificate shall be granted and may
hold a certificate of registration if the Board is
satisfied that—

(a) he is of or over the age of eighteen years;

(b) he is a person of good character and repute
and a fit and proper person to hold a
certificate of registration;

(¢) he understands fully the duties and
obligations imposed by this Act on persons
involved in negotiating real estate
transactions and business transactions.

(2) In paragraph (b) of subsection (1) “fit and
proper” includes having such qualification by way
of experience or otherwise as is prescribed, or, if no
qualification is prescribed, includes having such
qualification by way of experience or otherwise as
is approved.

Dumatton of 48 (1) Subject to this Act, a certificate of

reglstration  yegistration remains in force for a period of twelve

thereof. months from the date specified therein as the day
on which it first takes effect.

(2) Subject to this Act a certificate of registration
may be renewed for subsequent periods of twelve
months each by payment of the prescribed fee and
delivery to the Board of an application signed by
the sales representative.

B 49. (1) Where a certificate of registration is
Meamauon  PeNewed within the period of one month immedi-
atter oxpiry  afely suicceeding the day on which the certificate
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of registration expired, the renewal shall be deemed
to take effect for the period of twelve months on
and from the day next succeeding the day on which
the certificate of registration expired.

(2) Where a certificate of registration is renewed
more than one month but not more than twelve
months after the day on which the certificate of
registration expired and the sales representative
satisfies the Board that there is reasonable cause
for the renewal to be deemed to take effect for the

period of twelve months on and from the day next

succeeding the day on which the certificate of
registration expired, the Board shall so determine
and the renewal shall take effect accordingly.

(3) Where a certificate of registration expires
and is not renewed within the period of twelve
months thereafter, an application for a renewal
shall be made at least one month prior to the date
on which it is intended the renewal shall take effect
unless the applicant satisfies the Board that there
is reasonable cause for the application being macde
out of time.

(4) An application for renewal referred fo in
subsection (3) shall be made in writing and in a
manner and form determined by the Board
in respect of such an application and shall contain
such information as is required by the Board in
respect of such an application.

(5) The information contained in an application
for renewal referred to in subsection (3) shall be
verified by statutory declaration of the applicant.

(6) In respect of any particular application
referred to in subsection (3) the applicant shall
furnish the Board with such further information
as the Board determines, verified if the Board so
determines by statutory declaration.

(7Y An applicant for a renewal referred to in
subsection (3) is a party to proceedings on his
application.

50. (1) A registered sales representative shall Sondittons

comply with the provisions of this Act.
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(2) The Board may grant a certificate of
registration or a renewal thereof subject to such
special conditions as it thinks fit.

(3) A registered sales representative shall comply
with any special condition to which his certificate of
registration is subject.

(4) Where the Board refuses fo renew a certificate
of registration the effect of the refusal shall not he
deferred by reason of any proposed or pending
appeal to the District Court under this Act unless
the District Court otherwise orders, which it may
do subjeet to such conditions as it may impose to
protect the public.

51. A registered sales representative shall,
within fourteen days after commencing or ceasing
in the employment c¢f, or to act for or on behalf of,
a licensee or a developer, as the case may he, as a
sales representative, give to the Registrar notice in
writing of that fact and such further particulars
thereof as are prescribed or as are required by the
Board.

52. (1) A certificate of registration is not
transferable.

(2) A registered sales representative shall not in
any way permit or hold himself out as being willing
to permit, another person to use the certificate of
registration of the registered sales representative.

Penalty: $300.

53. A person may at any time surrender a
certificate of registration held by him and shall do
so if he ceases to have the qualifications for holding
the certificate of registration.

54. (1) An agent shall not employ as a sales
representative, or permit to carry out in the busi-
ness of the agent any of the functions of a sales
representative, any other person, not being a licensee
who is the holder of a current triennial certificate,
unless that other person is a registered sales
representative.

Penalty: $300.
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(2) A developer shall not employ as a real estate
sales representative, or permit to carry cut in the
business of the developer, any of the functions of a
real estate sales representative, any other person,
not being a licensee who is the holder of a current
triennial certificate, unless that other person is a
registered sales representative,

Penalty: $300.

55. (1) A registered sales representative shall
not accept or undertake employment, or be or
remain in the service of, or by any means hoild
himself out as being in the service of, or act as
sales representative for or on behalf of, any person
who is an agent or a developer at any time when
he is employed by, or in the service of, any other
person who is an agent or a developer.

Penalty: $300.

(2) A person who is an agent or a developer shall
not employ, or have in his service as 5 sales
representative, any person who is, to the knowledge
of that person who is an agent or a developer, af
that time employed by, or in the service of, any
other person who is an agent or a developer.

Penalty: $300.

(3) An agent or a developer shall not whether
directly or indirectly give any commission, reward
or other valuable consideration to any other person,
not being a licensee who holds a current triennial
certificate, for acting as, or performing any of the
functions of, a sales representative unless the other
person is a registered sales representative in the
service of the agent or developer, as the case may
be, as a sales representative.

Penalty: $300.

(4) Nothing contained elsewhere in this section
applies to or in relation to a director of a body
corporate that is a developer when acting as, or
carrying out the functions of, a real estate sales
representative for the body corporate in its business
as a developer.
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PART V.—GENERAL CONTROLS.

e 56. (1) A licensee shall not carry on business
pursuant to a franchising agreement unless he has
the approval of the Board to do so, and where he
does so without such approval each party to the
agreement commifs an offence.

Penalty: $2 000.

(2) Approval of the Board for a licensee to carry
on business pursuant to a franchising agreement
may be subject to such conditions as the Board sees
fit to impose, and where those conditions are not
complied with each party to the agreement commits
an offence.

Penalty $2 000.

(3) Where a licensee carries on business pursuant
to a franchising agreement—

(a) each party to the agreement is liable to
penalties imposed for failure to comply with
the provisions of Part VI; and

(b) all the parties to the agreement are jointly
and severally liable for any defalcation of
the licensee.

Principal 57. (1) A developer shall, on and after the day

place of » .

busingsof  OI1 which he commences to carry on bu:tsmess as a

to be developer, and for so long as he carries on that

regietored.  hysiness, have his principal place of business in
the State registered with the Board by giving
written notice of the situation of that place to the

Registrar,
Penalty: $100.

(2) Any summons, notice, order, or other
document to be served on a developer, may be
served by leaving it at his principal place of business
or by sending it by registered post addressed to the
developer at that place.
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58. (1) Where there is any change in the situa-~ Jitei."
tion of the principal place of business of a developer, S 2e.

he shall immediately give written notice of the new
situation to the Registrar.

Penalty: $100.

(2) Where written notice is given pursuant fo
subsection (1) the Registrar shall change the
registration of the principal place of business of the
developer accordingly.

59. A developer shall keep a record of all real Record or
estate transactions in which he has been involved iransactions
and that record shall be kept in such manner, shall déveioper.
include such details, and shall be preserved for such

period as is approved.

60. (1) An agent is not entitled to receive any Digbilty of

commission, reward, or other valuable consideration pemon.
in respect of his services in that capacity unless—

(a) he is licensed in that capacity and he holds
a current triennial certificate in respect of
his licence when he renders the services; and

(b) he has a valid appointment to act in that
capacity which is in writing signed by the
person for whom the services are or are to
be rendered or by some other person
lawfully authorized to sign on behalf of
the person for whom the services are or are
to be rendered.

(2) An appointment to act as an agent is not.
valid unless—

(a) it is contained in a document which—

(i) clearly sets out the services that are or
are to be rendered; and

(ii) where specific property is to be the
‘subject - of those services, clearly.
identifies the property;
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(b) the document is not an offer or acceptance
or a contract, or a document purporting to
be an offer or acceptance or a conftract,
binding or purporting to hind a party
thereto to a transaction; and

(¢) the person obtaining the signature to the
document gives a true copy thereof to the
signatory immediately after the signing
thereof (the onus of proof of which is upon
the person obtaining the signature).

(3) A person shall not demand or receive any
commission, reward, or other valuable consideration
in contravention of subsection (1) or (2), or both.

Penalty: $500.

(4) Any commission, reward, or other valuable
consideration received in contravention of
subsection (1) or (2), or both, may be recovered as
g eivil debt recoverable summarily in any court of
competent jurisdiction.

61. (1) The Board shall from time to time, by
notice published in the Government Gazelte, fix
the maximum amounts of remuneration, by way of
commission or otherwise, for services rendered by
licensees in the course of and incidental to their
business as agents and may do so by reference to
the type of transaction negotiated and the value
thereof or by reference to the type of service
rendered and the value of the property in respect
of which the service was rendered.

(2) The respective maximum amounts fixed
under subsection (1) shall hiave effect on and after
the date on which the notice fixing them is
published in the Government Gazette or on and
after such subsequent date as is specified in that
notice.

(3) A licensee is not entitled to receive for any
service rendered in his capacity as an agent, any
commission, reward, or other valuable consideration
that exceeds in value the amount fixed under
subsection (1) in respect thereof.
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(4) The remuneration of an agent for services
rendered by him in his capacity as agent in
respect of a transaction he has negotiated is
payable only on settlement of the transaction
unless there is a failure to settle the transaction
and that failure is due to the fault of the agent’s
prineipal.

(5) A licensee shall not demand, receive, or hold
any commission, reward, or other valuable
consideration in contravention of this section.

Penalty: $500.

(6) Any commission, reward, or other valuable
consideration received or held in contravention of
this section may be recovered as a ecivil debt
recoverable summarily in any court of competent
jurisdiction.

62. (1) Any advertisement in respect of the
business of an agent or a developer shall not be
published without his authority.

(2) A duly authorized advertisement in respect
of the business of an agent or developer shall
contain such details as are sufficient to identify the
agent or developer, as the case may be.

(3) A person who enters into a contract as a
consequence of an advertisement which contravened
subsection (2) is nof thereby entitled to avoid the
contract.

(4) In a proceeding under this Act for a
contravention of subsection (1) or (2) it is a
defence if the defendant establishes that he is a
person whose business is fo publish or arrange for
the publication of advertisements and that he
received the advertisement in the ordinary course of
business and did not know and had no reason to
suspect that its publication would amount to such a
contravention.

63. Where a person signs any ofier, acceptance,
or contract, or any document purporting to be an
offer, acceptance, or contract relating to any
transaction that has been negotiated, or that is the

Advertise-
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agents and
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subject of negotiation, wholly or in part by an agent,
a developer, or a sales representative, in the course
of his business or employment as such, the agent,
developer, or sales representative, as the case may be,
shall forthwith supply the person who has signed the
offer, acceptance, contract, or document, with a true
copy thereof (the onus of proof of which is upon the
person obtaining the signature).

64. (1) An agent shall not have, directly or
indirectly, any interest, otherwise than in his
capacity as an agent, in any transaction in which
he acts or purports to act as agent, unless his
principal has given prior written consent thereto.

Penalty: $500 or imprisonment for six months.

(2) A sales representative or other person in the
employment of an agent shall not have, directly or
indirectly, any interest, other than an interest that
exists by virtue only of his employment, in any
transaction in which the agent acts or purports to
act, unless the agent’s principal has given prior
written consent thereto.

Penalty: $500 or imprisonment for six months.

(3) A court before which any person is convicted
of an offence under this section may order that
person to pay over to the agent’s principal any
profit that that person has made, or is, in the
opinion ¢of the court, likely tc make from the
transaction.

(4) An agent shall not, whether directly or
indirectly, demand, receive, or hold any reward or
ofher valuable consideration for or in relation to
any transaction in respect of which the agent or
an employee of the agent has an interest in
contravention of this section.

(6) Any reward or other valuable consideration
received or held in contravention of this section
may be recovered as a civil debt recoverable
summarily in any court of competent jurisdiction.

65. (1) Subject to subsections (2) and (3),
where a real estate transaction has been negotiated
by an agent it is the agent’s duty to the purchaser
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to ascertain that all rates, taxes, and outgoings
then payable, which are by statute a charge on the
real estate, and which, as between the vendor and
the purchaser, are payable by the vendor are paid
by him, and that all such rates, taxes, and outgoings
then accruing are duly apportioned between the
vendor and purchaser.

(2) Subject to subsection (3), where a real estate
transaction has been negotiated in part by one
agent and in part by another, they are jointly and
severally liable for the proper performance of the
duty mentioned in subsection (1).

(3) An agent may, at his own expense, engage
another person to perform, on behalf of the agent
the duty mentioned in subsection (1), or if the
agent’s principal instructs him to engage another
person to perform that duty or assist in its
performance the agent may do so at the expense of
his principal, but in either case the agent and the
other person are jointly and severally liable for the
proper performance of that duty and, where the
-case requires, are jointly and severally so liable with
‘the other agent

66. (1) Any person who pays, gives, or receives,
-or offers, promises, or agrees to pay, give, or receive,
.8 sum of money or other consideration—

(a) for obtaining or making available a key of
a house or other building or part of a house
or other building; or

(b) for information relating—

(i) to tenancy, occupation, or use,
however deseribed; or

(ii) to the possibility or likelihood of
tenancy, occupation, or use, however
described,

of the whole or part of a house or other
building,

commits an offence.
Penalty: $500.
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(2) Subsection (1) does not apply in relation to—

(a) a person whose business is or includes the
selling or cutting of keys at a reasonable
charge; or

(b) any commission, reward, or remuneration
to which a licensee is entitled for effecting
or arranging a real estate transaction of
leasing or letting, or acquiring under lease
or letting, tenancy, cccupation, or use of
the whole or part of a house or other
building.

Iaterpre~ PART VI.—AGENTS’ TRUST ACCOUNTS.

tation.

67. In this Part, unless the context otherwise
reguires—

“bank account” includes an account in a
building society in the State investments in
which are authorized trustee investments:;

“banker” means the manager, or other officer,
for the time being in charge of the office
of a bank or a building society in which any
account of an agent is kept;

“business day” means a day other than
Saturday, Sunday, or a public holiday;

“trust accounts” means accounts relating to
moneys received or held by an agent for or
on behalf of any other person in respect of
transactions;

“year” means a period of twelve months ending
on the thirty-first day of December, subject
however to the provisions of section 71.

Trust e, 68. (1) Every agent who holds a current
triennial certificate shall maintain at least one trust
account, designated or evidenced as such, with a
bank in the State, or with a building society in the
State investments in which are authorized trustee
investments, and shall, as soon as practicable, pay to
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the credit of that account all moneys received by
him for or on behalf of any other person in respect
of transactions.

(2) Moneys so paid into any such trust account
shall not be available for the payment of the debt
of any other creditor of the agent, or be Iiable to
be attached or taken in execution under the order
or process of any court at the instance of any such
creditors.

(3) An agent may pay out of the trust account
such of the proper charges relating to transactions
as are payable by the persons on whose behalf the
moneys are received but may do so only when those
charges lawfully fall due.

(4) Moneys received by an agent for or on behalf
of another person in respect of a transaction shall
not be withdrawn from his trust account except for
the purposes of the transaction, or as otherwise
authorized by this Act, or as otherwise authorized
by the person or persons lawfully entitled to the
moneys.

(5) An agent shall pay moneys withdrawn from
a trust account to the person or persons lawfully
entitled or authorized to receive them.

(6) An agent shall—

(a) keep full and accurate accounts of all
money received or held by him on account
of any other person and of all payments
made by him of that money,

{b) before the end of the next business day
after the day on which the money is
received or paid, enter in the accounts
particulars of the amount so received or
paid and the person from whom it was S0
received or to whom it was so paid;

{c) keep the accounts in such manner that
they can be conveniently and properly
audited; and

(d) correctly balance the accounts at the end
of each month.
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69. (1) When an agent receives money for or on
behalf of any other person he shall forthwith give to
the person paying the money a receipt for it
complying with this section and specifying briefly
the subject matter or purpose in respect of which
the money was received, and shall retain legible
carbon duplicates of the receipt.

(2) Receipts issued under subsection (1) shall be
taken from bound books containing not less than
one hundred receipts and arranged so that a carbon
duplicate of each receipt issued shall be retained in
the book.

(3) The agent shall produce the retained
duplicates in the appropriate books to the auditor
at every audit, and at such other times as the
auditor may reasonably require.

(4) The receipts and the duplicates thereof shall
be numbered or lettered, or both, so that every
receipt can be identified and so that the receipt and
duplicate have the same number or letter.

(5) Subsections (2) to (4), both inclusive, do not
apply in the case of an agent if the agent’s auditor
certifies to the Board that he is satisfied with the
system employed by the agent and that the receipt
books are so kept and entered up as to enable the

-accounts to be properly and conveniently audited,

and the Board approves of the system employed
by the agent of recording the receipt of moneys.

(8) On receipt of any moneys by an agent in
respect of a transaction, he shall render to the
person on whose behalf the money is received an
account in writing of all such moneys and of the
application thereof.

70. (1) Every agent who holds a current
triennial certificate during the whole or any part of
a year shall cause his trust accounts for that year, or
part of a year, as the case may be, to be audited
by an auditor duly qualified or approved under this
Part.
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(2) The auditor shall conduct the audit in
accordance with accepted auditing practice,
including selective testing when the auditor
considers it appropriate and in accordance with
such other requirements as are determined by the
Board.

(3) The auditor shall within three months after
the end of each year—

(2) deliver to the Board a report of the
result of the audit, verified by statutory
declaration of the auditor, in an approved
form; and

(b) deliver a copy of the report so verified to
the agent.

(4) The agent shall retain the copy of the report
and produce it on demand pursuant to subsection
(3) of section 80.

(5) The Registrar may, in circumstances he
considers appropriate, extend the time limit for
lodging reports but when he does so he shall advise
the Board accordingly and the Board may confirm
or cancel the extension.

(6) The auditor shall deliver an interim report
to the Board if at any time he discovers any
irregularity in the trust accounts of the agent or
discovers any other matter in respect of those
accounts which the auditor considers should be
reported to the Board and he shall verify the
interim report by statutory declaration and deliver
a copy of the report so verified to the agent.

(7) The Board may require the auditor to furnish
further information or carry out a further audit at
any time, and the auditor shall comply with that
requirement, and the cost of so doing shall be paid
by the agent if the Board so directs but otherwise
shall be paid by the Board out of the Fund.

(8) Apart from the annual audit and any interim
audit provided for in this section, where, for any
reason, the triennial certificate of an agent ceases to
have effect under this Act, there shall, within the
period of three months thereafter, be a termination
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audit of the agent’s trust account, and the
termination audit shall be arranged and conducted
in accordance with such provisions of this Part in
respect of the annual audit as are capable of being
applied to the termination audit, and the auditor
shall within two months after the end of that three
months period deliver to the Board a report of such
termination audit.

71. (1) Notwithstanding anything else in this
Part, an agent may apply in writing to the Board
to fix some date other than the 31st December, as
the date up to which his trust accounts are to be
audited, and the Board may, in ifs discretion,
permit the agent to substitute such other date for
the 31st December.

(2) The Board may, upon giving not less than
one year’s notice to the agent affected, revoke any
permission granted under this section.

(3) When permission is granted under this
section the Board shall fix the period in respect of
which the first audit shall be made, and- the
permission may be given upon such conditions, with
respect to the time within which the first or any
subsequent audit shall be made or otherwise, as the
Board may think fit.

(4) So long as the permission remains in force,
and subject to any conditions which may be
imposed, section 70 shall, in relation to the agent
concerned, be read as if such other date was
substituted for the 31st December.

(5) When any date has been substituted for the
31st December under this section, the date so
substituted shall not be further changed except by
permission of the Board granted in accordance with

this section.

72. (1) Subject to subsection (2), no person is
qualified to act as an auditor under this Part unless
he is a registered company auditor within the
meaning of the Companies Act, 1961.
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(2) In districts in respect of which the Board is
satisfied that no registered company auditor within
the meaning of the Companies Act, 1961 is
available, such other persons with such other
gualifications as are approved by the Board may
act as auditors under this Part.

(3) An auditor shall disclose to the Board any
close relationship by blood or marriage he has with
an agent whose trust accounts he has been
appointed to audit or any business dealings he has
with or through such agent at any time during his
appointment as auditor, and the Board may, if it
thinks fit, disqualify that auditor from acting in
that particular case.

73. (1) Subject to the provisions of this Part
the auditor by whom the audit of, and reports on,
an agent’s trust accounts are to be made shall be

appointed and employed for that purpose by that
agent.

(2) An agent shall appoint his auditor at the
_ time of applying for his licence.

(3) Subject to this Aet, an auditor’s appointment
under this section is continuous unless the Board
approves a subsequent change in the appointment.

74. In the event of an agent carrying on business
at more than one place the Board may from time to
time give such directions as it thinks fit for separate
audits of the trust accounts in respect of the
business carried on at each place, or for the
acceptance by the auditor of the certificates of some
person or persons approved by the Board with
respect to the examination of the trust accounts
kept at any branch office of the business.

75. The Board may, if in its opinion just cause
exists for doing so—

(a) cancel or suspend the right of any person
to act as auditor under this Part; or

(b) vary or revoke any other approval,
direction, permission, or authority granted
or given by it under this Part.
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76. (1) In the exercise of the discretions
conferred by this Part the Board may inform its
mind as it thinks fit.

(2) A person aggrieved by any decision or
determination of the Board under this Part may
apply to the Board in writing to refer that decision
or determination to the District Court for review.

(3) Upon the application, the Board shall submit
the facts to the District Court for its opinion or
direction thereon, and shall abide by the decision of
the District Court, which shall be final.

(4) When the Board submits the facts to the
District Court pursuant fo subsection (3), the
Board shall serve a copy of its submission on the
aggrieved person and the person shall have the
right to make a submission to the District Court.

(5) The submission of the aggrieved person shall
be made within one month of the service on him
of a copy of the Board’s submission and in such
manner as the Distriect Court directs, but the
District Court may, if it is satisfied that it is just
and reasonable in the circumstances to do so,
dispense with the requirement that the submission
of the aggrieved person shall be made within that
time.

77. (1) For the purposes of an audit or report
under this Part every agent shall, as and when the
auditor requires, produce to the auditor his books
and all papers, accounts, documents, and securities
in his possession, custody, or power in any way
relating to any moneys received by the agent for or
on behall of any other person and shall furnish the
auditor with all such information and particulars
as he reasonably requires.

(2) The auditor may examine such books, papers,
accounts, documents, and securities at any time,
either during, or after the end of, the period in
respect of which the audit is made.
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78. REvery banker of an agent shall, on request
of any auditor engaged in the audit of that agent’s
trust accounts under this Part produce to that
auditor all such books, papers, accounts, documents
and securities as may be reasonably necessary for
the purposes of the audit.

79. Every auditor of an agent’s trust accounts
shall include in his report furnished pursuant to
section 70 a statement as to the following matters—

(a)

(b)

whether the trust accounts of such agent
have in the opinion of the auditor been

kept regularly and properly written up;

whether the trust accounts of such agent
have been ready for examination at the
periods appointed by the auditor;

(¢) whether such agent has complied with the

(d)

(e)

auditor’s requirements;

whether in the opinion of the auditor such
agent’s trust accounts are, and have been
during the period of the audit, in order or
otherwise; and

any matter or thing in relation to such
trust accounts which should in the opinion
of the auditor be communicated to the
Board.

80. (1) Everyagent who holds a current triennial
certificate shall prepare and certify under his hand
and produce to the auditor who audits his trust
accounts a statement setting forth in detail
particulars of—

(a)

(b)

moneys held, on the last day of the period
to which the audit relates, by the agent for
or on behalf of any other person; and

negotiable or bearer securities or deposit
receipts in the name of the agent which
represent moneys drawn from the agent’s
trust accounts and which are held by the
agent on that day.
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(2) The auditor shall examine the statement and
endorse on it a certificate as to whether or not it
is correct, and deliver it to the agent.

(3) The statement so delivered shall be retained
by the agent and be produced on demand to the
auditor making the next succeeding audit of the
agent’s trust accounts together with a copy of the
report of the last preceding audit of those accounts
verified by statutory declaration of the then auditor.

(4) Where an agent’s accounts are being audited
for the first time or, where for any other reason, no
statement containing the particulars set out in
subsection (1) and relating to the previous period
of audit is available for the purpose of audit, the
agent shall in lieu thereof make out and produce
to the auditor before the making of his report, a
statement containing the like particulars as to
moneys and negotiable securities held on the first.
day of the period to which the audit relates.

(5) Every statement made under this section
shall be verified by the statutory declaration of the
agent, or, in the case of a firm, by the statutory
declaration of one of the partners, or, in the case
of a body corporate, by the person in bona fide
confrol of the agent’s business.

81. If an auditor in the course of auditing an
agent’s frust accounts discovers that the accounts
are not kept in such a manner as to enable them to
be properly audited, or discovers any matter which
appears fo him to involve dishonesty or a breach of
the law on the part of the agent, or discovers loss
or deficiency of trust moneys, or failure to pay or
account for any such moneys, or to comply with the
provisions of this Act he shall fully set out the facts
so discovered by him in the report to be delivered.
to the Board.

82. (1) Except where this Part provides
otherwise an auditor shall not divulge to any person,.
or in any proceeding, any information which he has
obtained in the course of conducting any audit
under this Part.
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(2) An auditor is not guilty of a breach of
subsection (1) by disclosing information—

(a) by means of or in a repor{ made pursuant
to this Part; or

(b) in or for the purpose of any legal
proceedings arising out of any such report
or instifuted in connection with the frust
accounts of the agent fo whom the
information relafes.

83. (1) On request by any person interested in
any moneys or securities held or which ought to be
held or which have been received by an agent, the
Board may disclose to such person or his solicitor
such portion of any report of an auditor, or of any
statutory declaration, statement, or other document
delivered to the Board under this Part as affects or
may affect such person.

(2) A report of an auditor under this Part or a
statutory declaration, statement, or other document
delivered to the Board under this Part shall be
available in the hands of the Board for inspection
by any other auditor appointed to audit the accounts

of the same agent for the next succeeding year.

84. (1) A person who contravenes or does not
observe any of the foregoing provisions of this Part
commits an offence.

Penalty: $300.

(2) If an ofience against those provisions is
committed by a body corporate, the body corporate
itself and every director, manager, secretary or
other officer of the body corporate who commits,
authorizes or permits the act or omission
constituting the offence, commits the offence.

85. Subject to the other provisions of this Part,
the reasonable fees and expenses of an auditor for an
audit under this Part shall be payable by the agent.
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86. An agent who holds a current triennial
certificate but who, in the course of his business, has
in any year neither received nor held any money for
or on behalf of any other person shall be deemed to
have complied with this Part if within the period of
three months after the end of that year he makes a
statutory declaration to that effect and delivers it to
the Board.

87. (1) Where trust accounts are kept by a firm
of agents an audit of those accounts under this Part
and the certificates and report of the auditor thereof
operate as regards those trust accounts as an audit
certificate and report in relation to each agent who
is a member of such firm and in relation to the agent
who is in bona fide control of the agent’s business
of the firm.

(2) Where trust accounts are kept by a body
corporate an audit of those accounts under this
Part and the certificates and report of the auditor
thereof operate as regards those trust accounts as
an audit certificate and report in relation to an
agent who is a director of that body corporate and
in relation to the agent who is in bona fide control
of the agent’s business of the body corporate.

(3) Where trust accounts are kept by an agent
who or which has a branch office an audit of those
accounts, including the accounts of the branch
office, under this Part and the certificates and report
of the auditor thereof operate as regards those trust
accounts as an audit certificate and report in
relation to an agent who is the manager of the
branch office.

88. Without prejudice to the operation of the
foregoing provisions of this Part, where the Board
is of opinion that it is in the public interest to do
8o, it may, at any time, cause the trust accounts of
an agent to be audited by an auditor nominated in
writing by the Board for that purpose.
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89. Every agent shall, at all reasonable times at
each place of business at which he carries on
business as an agent, keep open for inspection—

(a) by the auditor nominated by the Board;
or

(b) by any other person authorized in writing
in that behalf by that auditor,

all of his trust accounts that relate to the business
carried on by him at that place of business and all
other books, accounts and records relating to that
business that are required by the auditor for the
purpose of carrying out an effective audit of the
trust accounts of the licensee.

90. (1) The cost of an audit carried out pursuant
to section 88 shall be as agreed between the Board
and the auditor and paid as the Board in writing
directs, either by the Board out of the Fund or by
the agent whose trust accounts have been the
subject of the audit.

(2) Where the cost of an audit referred to in
subsection (1) is payable by the agent, the Board
may in the first instance pay it out of the Fund,
but thereupon the amount of that cost is a civil debt
recoverable summarily in any court of competent
jurisdiction by the Board on behalf of the Fund.

31. The provisions of section 82 apply to an A

auditor nominated by the Board under section 88 or
any person authorized by him under section 89
with such modifications as circumstances require.

92, (1) Where the Board, on an application
made by it to the District Court, shows by evidence
on affidavit to the satisfaction of the District Court
that—

(a) there are reasonable grounds for believing
that there is a deficiency in the trust
account of any agent; or

Agent to
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(b) there has been undue or unreascnable
refusal, neglect, or delay on the part of any
agent in paying moneys,

(i) which are, or may be, or have been
payable out of the trust account of
the agent; or

(ii) which were required to be paid into
the trust account by the agent under
the provisions of this Part,

to a person who is entitled thereto or is
authorized to receive the moneys,

the District Court may, if it thinks fit, make an
order that the manager or other officer for the time
being in charge of the bank or building society in
which the trust account or any other account in the
name of the agent is kept be restrained, until the
order is made absolute or discharged, from paying
out, transferring or otherwise dealing with any
moneys standing to the credit of the trust account
or any other account kept at the bank or building
society in the name of the agent.

(2) An order made under the provisions of this
section may contain such terms and conditions as
the District Court in the circumstances thinks fit
and the order may relate to all or any one or more
of the trust or other accounts, as the District Court
determines.

(3) The order shall be made in the first instance
ex parte, without any notice to the agent, and is
an order to show cause only.

(4) Unless the agent referred to in the order
shows to the District Court within the time specified
in the order sufficient cause to the contrary, the
order, after proof of service as required by section
99 shall be made absolute.
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(6) In this section and in such provisions of
other following sections of this Part as relate to fhis
section or an order made under it—

(a)

(b)

“trust account” includes a bank account,
whether a general or a separate account
into which account, moneys received or
held by an agent for or on behalf of any
other person are or were required to be paid
under this Part; and

“agent” includes a person who has carried
on business as an agent at any time within
a period of twelve months prior to the date
of the making of the application under
subsection (1).

93. (1) Where the District Court, on the
application of the Board, notice whereof shall be
given to the agent, is satisfied that there are
reasonable grounds for believing that an agent is,
for any reascn incapable of properly conducting his
business, or is not conducting it in accordance with
this Act, the Distriet Court may—

(_a)

(b)

(c)

(d

{e)

suspend the agent from carrying on his
business for such period as may be specified
in the order;

restrain the agent and his bankers and
their respective servants and agents from
dealing in all or any of the bank accounts
of the agent, subject to such terms and
conditions as the District Court thinks fit;

authorize the Board to appoint a supervisor
of the business of the agent;

authorize the Board to suspend the agent
from carrying on his business until further
notice; and

make such other and further orders as the
District Court thinks fit.

Appointment
of supervigor.
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(2) Where the District Court is satisfied, on the
application of the Board, that a sole agent has died,
the District Court may—

(a) restrain the personal representative, and
the former servants, agents, and bankers,
of the deceased agent, and the servants and
agents of those former bankers from dealing
in all or any of the bank accounts of the
deceased agent, subject to such terms and
conditions as the Distriet Court thinks fit;
and

(b) authorize the Board to appoint a
supervisor of the business of the agent.

(3) Where the District Court authorizes the
Board to appoint a supervisor pursuant to the power
conferred by subsection (1) or (2) the District
Court—

(a) may order that the supervisor be
empowered to withdraw moneys from any
bank account of the agent or deceased
agent; and

(b) may order that the Board—

(i) fake 7possession of the moneys
constituting the trust account of the
agent or deceased agent or, where
the case requives, fhe balance of
such moneys;

(ii) deposit such moneys, or such balance,
in a separate account at the
Treasury in the name of the Board;
and

(iii) deal with those moneys according to
law.

(4) If an order is made under paragraph (b) ot
subsection (3)—

(a) the Board may, on the certificate of the
supervisor, pay to him or as he directs in
the cerfificate, out of the moneys deposited
in the separate account under the order,
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such amount or amounts as are specified in
the certificate, without enquiring as to, or
being liable in respect of, the correctness
of the certificate or the application of any
money paid on the certificate; and

the District Court may, on the application
of the Board, or any person interested, give
such directions as the District Court thinks
fit for the payment by the Board of any
part of the moneys deposited in the
separate account under the order.

94, (1) Where an order made under section 93
authorizes the Board to appoint a supervisor, the
Board during the currency of the order—

(a)

(b)

(c)

may, on such terms and conditions as to
remuneration and indemnity as the Board
thinks fit appoint a person, licensed or
unlicensed, as supervisor of the business of
the agent or deceased agent referred to in
the order;

may authorize the supervisor to obtain an
advance from the Treasurer, which the
Treasurer is hereby authorized to make on
such terms and conditions as the Treasurer
thinks fit, for the purpose of carrying on the
business of the agent or deceased agent;
and

may determine what, if any, proportion of
remuneration or other proper charges
recovered on account of the agent or
deceased agent, shall be paid to the agent
or the personal representative of the
deceased agent and what proportion shall
be paid to the Board towards the expenses
and remuneration of the supervisor and
for re-imbursement of advances made
under paragraph (b) of this subsection.

(2) An appointment of a supervisor shall be in
writing and be signed by the Chairman or by two
members of the Board.

Effect of
orders
under s, 945,
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95. (1) The supervisor shall carry on the
business for the purpose of concluding or disposing
of matters commenced but not concluded on behalf
of clients of the business and, where necessary, for
the purpose of disposing of, or dealing with,
documents relevant to those mafters, and, in the
case of the business of a deceased agenf, shall
carry on the business until it can otherwise be
dealt with according to law.

(2) The supervisor may, on production of his
instrument of appointment—

(a) by notice in writing require the agent to
whom the appointment relates, or any of
his clerks, servants, or agents, or in the case
of a deceased agent, his personal repre-
sentative or any of the former -clerks,
servants, or agents of the deceased agent to
produce to the supervisor any books, files,
papers, or documents relating to the
practice that, in the opinion of the
supervisor, may be reasonahly necessary for
the purposes of carrying on the business;
and

(b) enter upon any premises of the agent to
whom the appointment relates, or, in the
case of a deceased agent, his former
premises, and take possession of all books,
files, papers, documents, and other things
relating to the business, and that, in the
opinion of the supervisor, may be relevant
to or necessary for the carrying on of the
business.

96. A person who, being required to do anything
by a supervisor pursuant to the powers conferred
on the supervisor by this Act, without lawful excuse
of which the proof lies on him, refuses or fails to
do the thing required or who hinders or obstructs
the supervisor in the exercise of his powers or
hinders or obstructs the supervisor, or any person
employed by him, in the performance of his duties
commits an offence.

Penalty: $400.
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97. An agent or the personal representative of a
deceased agent, whose account is the subject of an
order made under the provisions of section 92 or 93
may apply to the District Court to discharge or vary
the order and to award such costs upon the
application as it thinks fit and the District Court is
hereby empowered to discharge or vary the order
and to make such further order as it thinks fit.

98. (1) The District Court may, on the
application of the Board, the Treasurer, or the agent,

or the personal representative of a deceased agent, ¥

referred to in an order made under the provisions of
section 92, 93, or 97 make further orders—

(a)
(b)

discharging or varying any order so made;
and

directing that any moneys in any account
affected by an order so made shall be paid
to the Treasurer by the bank or building
society on such terms and conditions as the
Distriet Court thinks fit.

(2) The Treasurer, on receiving moneys paid
pursuant to an order made under paragraph (b) of
subsection (1)—

(a)

(b)

shall cause the moneys to be paid info a
separate account to be kept at the
Treasury;

may prepare a scheme for distributing the
moneys as compensation to each person
who claims compensation at any time
within six months after the Treasurer
receives the money, and proves to the
satisfaction of the Treasurer that the
person has, in respect of any transaction
or prospective transaction, sustained loss
through any act or omission of the agent,
or deceased agent or his personal
representative, in respect of whose accounts
the order was made; and
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(¢) may, if the moneys are not sufficient to
pay all proved claims, apportion the
moneys among claimants in proportion to
their proved claims and show in the scheme
for distribution how the moneys are so
apportioned. '

(3) Where the Treasurer prepares a scheme for
distribution he shall apply to the District Court for
approval of the scheme and for directions in respect
thereof.

(4) The District Court may give such directions
in respect of the separate account at the Treasury,
the moneys therein, the persons to whom and in
what amounts the whole or any portion of the
moneys standing to the credit of the account shall
be paid by the Treasurer, and as to the payment of
the balance of the moneys then remaining in the
account, if any, as it thinks fit.

Servlos of 99. (1) The Board shall, as soon as practicable
remaiiytor  gfter any order is, on the application of the Board,

compance Mmade under the provisions of section 92, 93, or 98
therewith.
serve or cause to be served a copy of the order—

(a) on the manager or other officer for the time
being in charge of the office of the bank or
building society in which any account
referred to in the order is kept;

(b) on the agent or the personal representative
of a deceased agent in whose name the
account is kept; and

(¢) where if is an order under paragraph (b) of
subsection (1) of section 98 on the
Treasurer.

(2) An agent, or the personal representative of a
deceased agent, shall, as soon as practicable after
any order is, on his application, made under the
provisions of section 97 or 98 serve or cause to be
served a copy of the order-—

(a) on the manager or other officer for the time
being in charge of the office of the bank or
building society in which any account
referred to in the order is kept;
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(b) on the Board; and

(c) where it is an order under paragraph (b)
of subsection (1) of section 98 on the
Treasurer.

(3) The Treasurer shall, as soon as practicable
after any order is, on his application, made under
the provisions of section 98 serve or cause to be
served a copy of the order-—

(a) on the manager or other officer for the time
being in charge of the office of the bank or
building society in which any account
referred to in the order is kept;

(b) on the agent, or the personal
representative of & deceased agent, in
whose name the account is kept; and

(¢) on the Board.

(4) Every person on whom an order is served
shall comply with the order and shall permit others
affected thereby to do so.

(5) A person, in addition to any other penalty or
liability he may incur in failing to comply with the
order or failing to permit others affected thereby to
do so, who omits to do that which he is required
under the order to do, or does that which he is
prohibited under the order from doing, commits an
offence against this Act.

Penalty: $400,
(6) This section Iis sufficient authority and

indemnity for complying with an order so made and
served.

100. Where the Registrar, an inspector, a

supervisor or & member of the Police Force an

duly authorized to make an investigation or inquiry
for the purposes of this Act has reasonable cause fo
believe that an agent has deposited any money with
a bank, building society, or other financial institu-
tion, whether in an account in the name of the
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agent or in some other account, he may by notice
in writing addressed to the manager or other officer
for the time being in charge of the bank, building
society or other institution concerned and nominat-
ing the accounts to be examined, require that those
accounts be disclosed to him, and the manager or
other officer for the time being in charge of the
bank, building society, or other institution named
in the requisition shall without requiring any
warrant other than the production of the creden-
tials under this Act of the Registrar, inspector,
supervisor, or member of the Police Force, whether
or not the person in whose name the account is
held consents, permit the Registrar, inspector,
supervisor, or member of the Police Force to inspect,
and make a copy or extract of, the nominated
accounts and any book, document, or other record
that relates thereto and is in the possession or
control of that bank, building society, or other
institution,

PART VII.—DISCIPLINE OF AGENTS AND SALES
REPRESENTATIVES.

101. The Board may from time to time prescribe,
and publish in the manner prescribed by the
regulations—

(a) a code of conduct for agents; and
(b) a code of conduct for sales representatives.

102, (1) The Board may on the application of
the Registrar, an inspector, or any other person—

(a) hold an inquiry into the conduet of any
agent for the purpose of determining
whether or not the agent is or has heen
acting in conformity with the special
conditions, if any, of his licence and trien-
nial certificate and with the agents code of
conduct and is or has been complying with
the requirements of this Act; and

(b) hold an inquiry into the conduct of any
sales representative for the purpose of
determining whether or not he is or has
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been acting in conformity with the special
conditions, if any, of his registration and
with the code of conduct for sales
representatives and is or has been
complying with the requirements of this
Act.

(2) An application under subsection (1) shall be
made in writing and in a manner and form
determined by the Board in respect of such an
application and shall contain such information as is
required by the Board in respect of such an
application.

(3) The information contained in the application

shall be verified by statutory declaration of the
applicant.

(4) In respect of any particular application the
applicant shall furnish the Board with such further
information as the Board determines, verified if the
Board so requires by statutory declaration.

(5) An applicant, if any, and the agent or sales
representative, as the case may be, are parties to an
inquiry held under subsection (1).

103. (1) If after conducting an inguiry under
subsection (1) of section 102 into the conduct of an
agent the Board is satisfied that proper cause exists
for disciplinary action, the Board may do any one
or more of the following things—

(a) reprimand or caution the agent;
(b) impose a fine not exceeding $1 000 on him;

(¢) suspend or cancel his licence and any
triennial certificate in respect thereof and,
in addition, disqualify him either
temporarily or permanently, or until the
fulfilment of any condition which may be
imposed by the Board or until the further
order of the Board, from holding a licence
or triennial certificate, or both.

Powers on
Inqguiry.
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(2) There shall be proper cause for disciplinary
action against an agent if—

(a) the agent improperly obtained a licence or
triennial certificate;

(b) the agent, or any person acting with the
authority or upon the instructions of the
agent has in the course of any dealings
with a party, or a prospective party, to a
transaction, been guilty of conduct that
constitutes a breach of any law other than
this Act and that prejudices or may
prejudice any rights or interests of the
party, or prospective party to the trans-
action;

(e) the agent is acting or has acted in breach
of—

(1) a special condition of his licence or
triennial certificate;

(ii) the requirements of this Act; or
(iii) the agents code of conduct; or

(d) any other cause exists that, in the opinion
of the Board, renders the agent unfit to
hold a licence.

(3) If after conducting an inquiry under
subsection (1) of section 102 into the conduct of a
sales representative the Board is satisfied that
proper cause exists for disciplinary action, the
Board may do any one or more of the following
things—

(a) reprimand or caution the sales represen-
tative;

(b) impose a fine not exceeding $200 on him;

(c) suspend or cancel his registration and, in
addition, disqualify him either temporarily
or permanently, or until the fulfilment of
any condition which may be imposed by
the Board or until the further order of the
Board, from being registered,
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(4) There shall be proper cause for disciplinary
action against a sales representative if-—

(a)
(b)

(c)

(d)

the sales representative improperly
obtained registration;

the sales representative, or any person

‘acting with the authority or on the

instructions of the sales representative has,

.In the course of any dealings with a party,

or a prospective party, to a transaction,
been guilty of conduct that constitutes a
breach of any law other than this Act and
prejudices or may prejudice any rights or
interest of the party, or prospective party,
to the transaction;

the sales representative is acting or has
acted in breach of—

(i) a special condition of his registration;
(ii) the requirements of this Act; or

(iii) the code of conduct for sales
representatives; or

any other cause exists that, in the opinion
of the Board, renders the sales repre-
sentative unfit to hold a certificate of
registration.

(5) Where the Board suspends or cancels a
licence or a triennial certificate, or both, or suspends
or cancels the registration of a sales representative—

()

(b)

the suspension or cancellation shall take
effect immediately, and shall not be deferred
by reason of any proposed or pending appeal
to the District Court under this Act unless
the District Court otherwise orders, which
it may do if it thinks fit subject to such
conditions as it may impose to protect the
public; and

the licence, triennial certificate, or certifi-
cate of registration, as the case requires
shall be immediately delivered to the
Registrar by the agent or sales representa-
tive, as the case requires.
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104. If a licensee is convicted of an offence
involving—

(a) defalcation by the licensee;

(b) the fraudulent rendering of an account,
knowing it to be false in any material
particular, in respect of money or other
property entrusted to him by or on behalf
of another person in the course of the
licensee’s business; or

(¢) a breach of any one or more of the
provisions of Part VI relating to the proper
payment in and out of the trust account
of the licensee of money entrusted fo him
by or on behalf of another person in the
course of the licensee’s business,

his licence and any triennial certificate in respect
thereof is thereby cancelled, and the Registrar of
the Court, or the Clerk of Petty Sessions, as the case
may be, of the Court convicting him shall forthwith
notify the Registrar of the Board accordingly.

105. (1) Where a licensee who has been convicted
of any other offence against this Act is within
twelve months thereafter convicted of a second or
any subsequent offence of any kind against this
Act, or where a licensee is convicted, whether
summarily or on indictment of an offence involving
moral turpitude, or dishonouring him in the public
estimation, the Court convicting him may, if it
thinks fit, in addition to any other penalty, do any
one or more of the following things—

(a) reprimand or caution the licensee;
(b) impose a fine not exceeding $1 000 on him;

{¢) suspend or cancel his licence or any
triennial certificate in respect thereof and,
in addition, disqualify him either
temporarily or permanently, or until the
fulfilment of any conditions which may be
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imposed by the Court or until further order
of the Court, from holding a licence or
triennial certificate or both,

and when the Court does so, the Registrar of the
Court, or the Clerk of Petty Sessions, as the case
may be, shall forthwith notify the Registrar of the
Board accordingly.

(2) The disciplinary powers conferred on a Court
by subsection (1) are concurrent with the
disciplinary powers conferred on the Board by this
Part, but those respective powers shall not both be
exercised in respect of particulars of an offence or
offences of the licensee that are substantially the
same.

106. (1) A person who—

(a) has had his licence cancelled under this
Act;

(b) has had his certificate of registration
cancelled under this Act on at least two
oceagions; or

(c) has been convicted of an offence against
this Act on at least two occasions,

commits an offence against this Act, if, without the
written permission of the Board, he becomes or
remains g director of any body corporate that is a
licensee or a developer, or he is the employer,
employee, or partner of a licensee or a developer, as
such.

Penalty: $500.

(2) If a licensee or a developer in his business as
such knowingly has, without the written permission
of the Board, as an employee or a partner, or being a
body corporate has as a director, a person who—

(a) has had his licence cancelled under this
Act;

(b) has had his certificate of registration
cancelled under this Act on at least two
occasions; or

Special
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{¢) has been convicted of an offence against
: this Act on at least two occasions,
the licensee or developer, as the case may be,
commits an offence against this Act.

Penalty: $500.

(3) For the purposes of this section, a person is
deemed to be an employee of another person if he
receives remuneration from the other person by way
of commission or & share of profits.

PART VIII—FIDELITY GUARANTEE FUND.

107. (1) On the date of the coming into
operation of this section the Land Agents Fidelity
Guarantee Fund established by the repealed Act is
continued by the name Real Estate and Business
Agents Fidelity Guarantee Fund under this Act, as
if it were established under this Act, and all right,
title and interest in any asset of the Land Agents
Fidelity Guarantee Fund under the repealed Act
existing immediately before that date is transferred
to the Board.

(2) The assets of the Fund are the property of
the Board but shall be kept separately from all
other property and shall be held in trust for the
purposes set out in this Act.

108. (1) Pending the application of moneys in
the Fund the Board—

(a) may deposit them—

(i) on deposit with a bank in the State,
bearing interest at a rate agreed
between the bank and the Board;

(ii) on loan to the Treasurer at a rate of
interest not less than the rate of
inferest for the time being payable,
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pursuant to Division 2A of Part VI of
the Rural and Industries Bank Act,
1944, to a depositor within the
meaning of that Division; or

(iii) on deposit with a building society
in the State, investments in which
are authorized trustee investments,
bearing interest at a rate agreed
between the building society and the
Board; or

(b) may invest them in the manner authorized

by law for the investment of irust moneys.

(2) Any moneys lent to the Treasurer pursuant
to subsection (1) shall be repayable on demand.

109. There shall be placed to the credit of the
Fund—

(a) all sums paid to or on account of the Fund
by agents and sales representatives by way
of contribution or levy, in accordance with
this Act;

(b) all moneys paid to the Fund pursuant {o
section 130;

(e) the interest from time to time accruing
from the investment of the Fund, as
provided in this Act;

(d) all money recovered by or on behalf of the
Board in the exercise of any right of action
conferred by this Aect; and

(e) any other money that may be lawfully paid
into the Fund.

110. There shall from time to time be paid out of
the Fund, as required—

(a) the amount of all claims, including costs,
allowed or established against the Fund;

(b) all legal expenses incurred in defending
claims made against the Fund, or otherwise
incurred in relation to the Fund;

(c) all premiums payable in respect of
confracts of insurance entered into by the
Board under section 121;

Money
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(d) the expenses involved in the administration
of the Fund;

(e) the cost of any audif that may be paid from
the Fund pursuant to Part VI;

(f) the cost of every audit pursuant to section
111; and

(g) any other money payable out of the Fund
in accordance with this Act.

111. (1) The Board shall maintain accounfts of
all moneys received and payable to the credit of, and
paid out of, the Fund and those accounts shall—

(a) be so maintained as fo disclose their true
position and enable their being readily and
conveniently audited; and

(b) be audited, as provided by subsection (2),
by the Auditor General.

(2) The Board shall cause receipts and disburse-
ments accounts and a balance sheet for each
financial year to be prepared and audited and shall
deliver a copy of those accounts and the balance
sheet to the Minister, and the Minister shall have
them presented to both Houses of Parliament.

(3) The Auditor General has in respect of the
accounts of the Fund like powers to those he has
under the Audit Act, 1904 in respect of accounts
referred to therein.

112. The Fund shall be administered by the
Board.

113. (1) Each agent, on making application in
any year for a licence or the renewal of a triennial
certificate shall, in addition to all other fees payable
in respect thereof, pay to the Board a sum of one
hundred and fifty dollars or such other sum as the
Board approves, but limited to an increase in any
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one year of 6.7 per cent, and no such licence or
renewal of a triennial certificate shall be issued until

the appropriate payment has been made to the
Board.

(2) Each sales representative, on making
application for a certificate of registration or a
renewal thereof, shall in addition to all other fees
payable in respect thereof, pay to the Board a sum of
fifteen dollars or such other sum as the Board
approves, but limited to an increase in any one year
of 20 per cent, and no such certificate of registration
or renewal thereof shall be issued until the
appropriate payment has been made to the Board.

(3) 'I‘hé amounts paid to the Board under this
section shall forthwith be paid by the Board into the
Fund.

114. No agent or sales representative who has
confributed to the Fund a sum of one hundred and
fifty dollars or forty-five dollars respectively, and in
respect of whom no claim has been made or
sustained against the Fund, is liable to pay any
further contribution under subsection (1) of section
113 at any time while the amount of the Fund,
including any investments thereof, and after
deducting the amount of all unpaid claims and other
liabilities outstanding against the Fund, exceeds one
million dollars, or such other amount as is
prescribed.

115. (1) If at any time the Fund is in the opinion
of the Board not sufficient to satisfy the liabilities
of the Board in relation thereto, the Board may by
resolution, impose on each holder of a current
triennial certificate and each holder of a current
certificate of registration for payment into the Fund,
a levy of such amount as it thinks fit not exceeding
the relevant amount specified in subsection (2).
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exceeds
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(2) The amount of the levy shall not exceed—

{a) in the case of a holder of a current triennial
certificate, the sum of twenty dollars in any
one year,

(b) in the case of a holder of a current
certificate of registration, the sum of fen
dollars in any one year.

(3) The amount of the levy shall become payable
on a date and in a manner to be fixed by the Board,
and notice thereof shall be sent by the Board to
each holder of a current triennial certificate and
each holder of a current certificate of registration.

(4) A person who fails to comply with any notice
sent to him under subsection (3) is guilty of an
offence against this Act.

Application 116. (1) Subject to this Act, the Fund shall be
held and applied for the purpose of reimbursing
persons who may suffer pecuniary loss or loss of
property by reason of any defalcation by a licensee
during any period when he was the holder of a
current triennial certificate, but reimbursing only to
the extent of the defalcation of the licensee.

(2) A person shall not have a claim against the
Fund, unless notice of the claim is given in writing
to the Board within one year after the claimant has
become aware of the defalcation.

Eains 117. (1) The Board may receive and settle any
Fund. claim against the Fund at any time after the

defaleation in respect of which the claim arose has
‘occurred, but no person is entitled, without the
leave of the Board, to commence any action in
relation to the Fund, unless the Board has
disallowed his claim and unless and until the
claimant has exhausted all relevant rights of action
and other legal remedies available against the
defaulting licensee or any other person in respect
of the loss suffered by the claimant.
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(2) A person is not entitled to recover from the
Fund an amount greater than the balance of the
loss suffered by him after deducting from the total
amount of his loss, the amount or value of all money
or other benefits received or receivable by him from
any source other than the Fund in reduction of his
loss, including any benefits received by reason of
services rendered or payments made by the
defaulting licensee.

(3) No amount shall be paid or be payable out of
the Fund as interest on the amount of any
judgment obtained or of any claim admitted against
the Fund.

(4) No right of action lies in relation to the Fund
in respect of any loss suffered by any person by
reason of any defalcation by a licensee at any time
after the claimant has received a notice in writing
from the Board warning him against the
employment or continued employment of that
licensee which notice the Board is hereby empowered
to send.

(5) No right of action lies in relation to the Fund
in respect of any loss suffered by the spouse of a
licensee by reason of any defaleation by that
licensee, or in respect of any loss suffered by any
licensee by reason of any defalcation in the course
of the licensee’s business by any one or more of the
persons in the class of persons specified in the
interpretation “defalcation by a licensee” in section
4.

118. In any action brought against the Board
in relation to the Fund, all defences that would
have been available to the defaulting licensee are
available to the Board.

119. On payment out of the Fund of any money
in settlement in whole or in part of any claims
under this Act, the Board shall be subrogafed, to
the extent of that payment, to all rights and
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remedies of the claimant against the licensee in
relation to whom the claim arose or in the event
of the death or insolvency or other disability of the
licensee, against his personal representatives or
other persons having authority to administer his
estate, and to all other rights and remedies of the
claimant in respect of the defalcation to which the
claim relates.

120. (1) The Fund is the only property of the
Board available for the satisfaction of any judgment
obtained against the Board in relation to the Fund,
or for the payment of any claim allowed by the
Board; but if at any time the Fund is not sufficient
to provide for the satisfaction of all such judgments
and claims they shall, to the extent to which they
are not so satisfied, be charged against the future
accurmulations of the Fund.

(2) The Board may determine the order in which
the judgments and claims charged against the Fund
as provided in subsection (1) shall be satisfied, and
may, if the amount accumulated is not sufficient to
wholly satisfy all those judgments and claims,
satisfy any of those judgments or claims in whole
or in part.

(3) Without limiting the discretion of the Board,
the Board shall in applying the Fund ftowards the
settlement of any of the judgments and claims
referred to in subsection (2), have regard to the
following rules—

(a) it shall take into consideration the relative
degrees of hardship sufiered or likely to be
suffered by the several claimants in the
event of their claims against the Fund not
being satisfied in whole or in part;

(b) claims for amounts not exceeding one
thousand dollars shall, except in special
circumstances, be satisfied in full before
claims for amounts exceeding one thousand
dollars are satisfied to a greater extent than
one thousand dollars;
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(¢) where all other considerations are equal,
claimants shall have priority as between
themselves, according to the dates of the
judgments or the dates when the claims
were admitted by the Board, as the case
may be.

121. (1) Notwithstanding anything to the
contrary in this Act, the Board may enter into any
contract of insurance with any person carrying on
fidelity insurance business in the State, by which
the Board will be indemnified to the extent and in
the manner provided by the contract against
liability to pay claims under this Act.

(2) Any such contract may be entered into in
relation to licensees generally who are holders of
current triennial certificates or sales representatives
generally who are the holders of current certificates
of registration or in relation to any licensee who is
the holder of a current triennial certificate or any
sales representative who is the holder of a current
certificate of registration.

(3) The Board may publish the fact that a policy
has been effected under this section and of the
details of the policy.

(4) Notwithstanding any provision of the State
Government Insurance Office Act, 1938, the State
Government Insurance Office is authorized to
undertake liability under a policy or policies of
insurance effected under this section.

122, A claimant against the Fund has no right
of action against any person with whom a contract
of insurance is made under section 121 in respect
of that contract, and has no right to claim any
money paid by the insurer in accordance with any
such contract; but all such money shall be paid into
the Fund and shall be applied in or towards the
settlement of relevant claims.
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123. (1) The Board may cause to be published a
notice in a newspaper circulating in the district in
which the defaulting licensee is or was carrying on
business as an agent, and the notice shall fix a date
not being earlier than three months after the
publication of the notice, within which claims shall
be made.

(2) Any claim not made in writing to the Board
on or bhefore the date so fixed is barred unless the
Board otherwise determines.

(3) After the date so fixed the Board is at liberty
to distribute in accordance with this Act, the sum
from time fo time available to be applied in
reimbursement under sections 116 and 117, having
regard only to judgments and claims allowed against
the Fund.

124. The Board may at any time and from time
to time require production and delivery to it of
securities and documents necessary to support any
claim made, or available for that purpose, or for the
purpose of exercising its rights against any default-
ing licensee and may on default of delivery of those
securities or documents reject the claim.

PART IX.—DEPOSITS TRUST.

125. Nothing in this Part affects the rights and
remedies of clients of a licensee against a licensee or
inter se, in the event of any pecuniary loss or loss
of property suffered by them by reason of any acts
and defaults by the licensee, and anyone or more of
the persons in the class of persons specified in the
interpretation “defalcation by a licensee” in section
4, in respect of the proper application of trust funds
received by the licensee from or on behalf of those
clients; and, for the purpose of determining rights
as between those clients, moneys deposited by a
licensee with the Trust pursuant to this Part are
deemed to be moneys held by him in a trust aceount.
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126. There is hereby established a trust called
“Real Estate and Business Agents Deposit Trust”
which shall be administered by the Board on trust
for the purposes set out in this Part.

127. (1) Subject to subsection (3), every licensee
who is the holder of a current triennial certificate
shall, within fourteen days after the conclusion of
the financial year during which this section comes
into operation, deposit to the credit of the Trust an
amount, being not less than the prescribed percent-
age of the lowest balance of his trust account, or,
where he maintains more than one, of the lowest
sum of the balances of his trust accounts occurring
on a day during that financial year.

(2) Subject to subsection (3), every licensee who
is the holder of a current triennial certificate shall
maintain on deposit to the credit of the Trust an
amount that is not less than the prescribed percen-
age of the sum of—
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(2) the lowest balance of his trust account, or |

where he maintains more than one, the
lowest sum of the balances of his trust
accounts, occurring on a day during the
current financial year or during the last
preceding financial year; and

(b) the amount standing on deposit by him to
the credit of the Trust on the day on which
the lowest balance, or the lowest sum of
the balances, mentioned in paragraph (a)
of this subsection occurred.

(3) The provisions of this section do not apply
to a licensee, while, during the relevant period, the
lowest balance of his trust account or, where he
maintains more than one, the lowest sum of the
balances of his trust accounts, together with the
amount (if any) then standing on deposit by him
with the Trust, is less than two thousand dollars,
and he makes and delivers to the Registrar, a
statutory declaration to that effect.
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(4) The moneys required to be deposited with the
Trust under the provisions of this section may, for
that purpose, be lawfully withdrawn from the trust
account or accounts of the licensee.

(5) Where the Board has reasonable grounds for
believing that a licensee has not deposited with the
Trust part or all of the moneys required to be
deposited with the Trust under the provisions of
this section, it may require the licensee to, and a
licensee 80 required shall, attend before it and
produce documentary evidence of the amount or
amounts in his trust account or accounts for such
preceding period, not exceeding two years, as the
Board thinks fit.

(6) A licensee who fails to comply with the
provisions of this section commits an offence.

128. (1) Subject to his compliance with sub-
section (2) of section 127, and with the regulations,
and subject to subsection (2), a licensee may, at any
time, withdraw moneys deposited by him to the
credit of the Trust,

(2) For the purposes of section 92 and such
provisions of other following sections of Part VI of
this Act as relate to section 92 or an order made
under it, moneys deposited by a person to the credit
of the Trust are deemed to be moneys held by him
in a bank account being a trust account within the
meaning of section 92 and the Board as adminis-
trator of the Trust is deemed to be his banker.

129. (1) Pending the withdrawal or application
of those moneys under the provisions of section 128,
the Board shall invest all moneys deposited with
the Trust by a licensee—

(a) on deposit with a bank in the State, bearing
interest at a rate agreed between the bank
and the Board;
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(b) onloan to the Treasurer at a rate of interest
not less than the maximum rate of interest
for the time being payable, pursuant to
Division 2A of Part VI of the Rural and
Industries Bank Act, 1944, to a depositor
within the meaning of that Division; or

(¢) on deposit with a building society in the
State, investments in which are authorized
trustee investments, bearing interest at a
rate agreed by the building society and the
Board.

(2) Any moneys lent to the Treasurer pursuant
to subsection (1) shall be repayable by him on
demand. '

130. The Board shall pay all moneys resulting
from investments made pursuant to section 129 to
the credit of an account called the “Trust Interest
Account”; and moneys in that account shall, from
time to time, as may be prescribed, be applied—

(a) firstly in payment of the costs and expenses
of administering the Trust, including the
cost of every audit pursuant to section 131;

(b) as to fifty per centum of the balance to the
Fidelity Guarantee Fund; and

(¢) as to the other fifty per centum of the
balance to the maintenance and establish-
ment of such educational facilities relating
to the functions and duties of persons
under this Act as are prescribed.

131. (1) The Board shall maintain accounts of
all moneys deposited with the Trust, and deposited
by the Board pursuant to section 129 and those
accounts shall—

(a) be so maintained as to disclose their true
position and enable their being readily and
conveniently audited; and

(b) be audited, as provided by subsection (2),
by the Auditor General.

(2) The Board shall cause receipts and
disbursements accounts and balance sheets of the
Trust to be prepared and audited for the periods
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ending on the thirtieth day of June and the thirty-
first day of December, in every year, and shall
deliver a copy of those accounts and balance sheets
to the Ministér and the Minister shall have them
presented to both Houses of Parliament.

(3) The Auditor General has in respect of the
accounts of the Trust like powers to those he has
under the Audit Act, 1904 in respect of accounts
referred to therein.

PART X —MISCELLANEQUS.

Supervision 132. The work of unlicensed persons engaged
otumicensed in assisting in the conduct of the business of a
" licensee shall be constantly supervised and controlled

by a licensee, and for that purpose—

(a) where the licensee of the business involved
is not a firm or a body corporate—

(i) the licensee shall give substantial
time and attention to the business
and shall ensure that the managers
of ‘all branch offices of the business
respectively give substantial time
and attention to the business of the
respective branch offices; and

(ii) the manager of a branch office of
the business shall give substantial
time and attention to the business
at that office; and

(h) where the licensee of the business involved
is a firm or a body corporate—

(i) the partners of the firm or the
directors of the bhody corporate, as
the case requires, shall ensure that
the person in bong fide control of the
business gives substantial time and
attention to the business;

(ii) the person in bonra fide control of the
business shall give substantial time
and attention to the business;
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(iii) the partners of the firm or the
directors of the hody corporate, as
the case requires, and the person in
bona fide control of the business shall
ensure that the managers of all
branch offices of the business
respectively give substantial time
and attention to the business of the
respective branch offices; and '

(iv). the manager of a branch office of the

_ business shall give substantial time
and attention to the business at that
office. _

133. (1) The Registrar shall keep the following
registers—

(a) a register of licensees;

(b) a register of holders of current triennial
certificates; and

(¢) a register of holders of current certificates
of registration.

(2) The Registrar shall record in the registers
any prescribed particulars.

(3) The Registrar shall cause to be removed from
the relevant register or registers the name of every
licensee or holder of a current triennial certificate
or holder of a current certificate of registration
who dies or ceases for any reason to be licensed or
to hold a current triennial certificate or a current
certificate of registration.

(4) The Registrar shall, upon receipt of the
prescribed fee from a person desiring to inspect
the registers, make them available for the inspection
of that person.

134. (1) A list of the names and descriptions of
all persons holding licences and a current triennial
certificate and of all persons holding a current
certificate of registration on a date specified therein

Registers.
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together with such of the particulars appearing in
the registers as the Registrar thinks fit, shall be
published in the Government Gazelte annually.

(2) The Registrar may cause supplementary
lists to be published.

(3) A certificate under the hand of the Registrar
that any person is or is not, or was or was not,
licensed or the holder of a current triennial
certificate or the holder of a current certificate of
registration on the date of, or a date referred to,
in the certificate, or as fo any other matter
contained in a register, shall, in the absence of .
proof to the confrary, be taken as proof of the
matter so certified.

(4) The Registrar shall, upon receipt of a request
in writing by any person, and payment of the
prescribed fee, issue a certificate as to any of the
contents of the register.

135. (1) The Chairman shall, on behalf of the
Board, as soon as practicable after the Ist July in
each year, submit to the Minister a report on the
activities under this Act of the Board for the year
ending on the 30th June last preceding.

(2) The Minister shall cause the report to be laid
on the Table of each House of Parliament within
fourteen days of its receipt, or if at that time
Parliament is not in session, then within fourteen
days of the commencement of the next session of
Parliament.

136. The Board shall, from time to time, submit
a report to the Minister as to the opinion of the
Board on—

(a) the effectiveness or otherwise of current
provisions for the purpose of providing
protection to the public against any
defalcations by a licensee; and
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(b) the desirability or otherwise of having
further or alternative measures for that
purpose,

and where, in the opinion of the Board, it is desirable
to have such further or alternative measures, the
Board shall include in the report details of a scheme
to implement those measures.

137. No lability shall attach to a member or the
deputy of a member, or the Registrar, an inspector,
or any other officer, of the Board for any act or
omission by him, or by the Board, in good faith and
in the exercise or purported exercise of his or its
powers or functions or in the discharge or purported
discharge of his or its duties under this Act.

138. (1) This section applies to any person who
is, or has been, a member or the deputy of & member,
or the Registrar, an inspector, or any other officer,
whether permanent or temporary, of the Board.

(2) A person to whom this section applies shall
not, either directly or indirectly, except in the
performance of a duty under or in connection with
this Act, make a record of, or divulge or
communicate to any person, any information
concerning the affairs of any other person acquired
by him by reason of his office or employment under
or for the purposes of this Act.

Penalty: $500.

139. Where a licensee is a firm and a body
corporate is g partner in the firm or where the
licensee is a body corporate, all persons who are
directors of the body corporate at the time of any
defalcation by the licensee are jointly and severally
liable in respect of that defalcation.

140. Except as is expressly provided in this Act,
nothing in this Act shall have the effect of limiting,
restricting, or otherwise affecting any right or
remedy a person would have had if this Act had not
been enacted.

Irnmunity
of Boaxd
and oificers.

Secrecy.

Liability of
directors
of body
corporate,

Other rights
or remedies.



No waiver
of rights.

General
penalty,

Proceedings.

Forms.

Regulations.

No. 72.] Real Estale and Business Agents.  [1978.

141. A person is not competent to waive any
rights conferred on him by this Act.

142. (1) A person who contravenes or fails to
comply with any provision of this Act commits an
offence against this Act.

(2) A person who commits an offence against this
Act for which no other penalty is expressly provided
in this Act is liable to a penalty of two hundred
dollars.

143. (1) Proceedings for an offence against this
Act may be taken by the Registrar or an inspector.

(2) Notwithstanding the provisions of any other
Act, proceedings for an offence against this Act may
be brought within the period of three years after
the commission of the alleged offence or, with the
consent of the Minister, at any later time,

(3) Without limiting the application of section 72
of the Justices Act, 1902 in relation to a complaint
for an offence against this Aet, in any proceedings
for an offence against this Aet an allegation in the
complaint that a person named therein was or was
not licensed or the holder of a current friennial
certificate at the time specified therein shall, in the
absence of proof to the contrary, be taken as proved.

144. In addition to the forms for purposes
expressly mentioned elsewhere in this Act, the Board
may determine the forms to be used for other
purposes under this Act and the information to be
contained therein and may require that such
information be verified by statufory declaration.

145. (1) The Governor may make such
regulations as are contemplated by this Act or as
he considers necessary or expedient for the purposes
of this Act.
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(2) Without limiting the generality of subsection
(1), the regulations may—

(a)
(b)

()

(d)

(e)

(H

(g)

(h)

ey

prescribe the procedure of the Board;

provide for the enforcement of judgments
and orders of the Board;

provide for the advertising of notices of
applications for licences;

prescribe, and provide for the recovery of,
any fee for the purposes of this Act;

prescribe the particulars to be recorded in
the registers required to be kept under this
Act;

prescribe the percentage, not exceeding
sixty-five per centum, of the lowest balance
of a licensee’s trust account, or of the lowest
sum of his trust accounts occurring on a
day of a financial year, for the purposes of
Part IX;

specify the ocecasions upon which moneys
aceruing to the credit of the Trust Interest
Account shall be applied as provided by
section 130;

prescribe the educational facilities fo which
part of the moneys accruing to the credit
of the Trust Inferest Account shall be
applied in the establishment and
maintenance thereof as provided by section
130 and the persons or classes of persons
to. whom all or any of those facilities shall
be available;

preseribe the manner of making claims
against the Fidelity Guarantee Fund and
the manner of verifying any claim including
a condition that the claim be verified by
statutory declaration;
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{j) prescribe generally for such other matters
as may be considered necessary for the
purposes of protecting the Fidelity
Guarantee Fund or of giving full effect to
the intent of the provisions of this Act
relating to the Fund;

(k) prescribe a scale of costs for proceedings
before the Board; and

(1) prescribe penalties not exceeding one
bundred dollars for any breach of the
regulations.

PART XI—SAVINGS AND TRANSITIONAL,

146. The provisions of the other Parts of this Act
shall be read and construed with such modifications
as are necessary by reason of the saving and transi-
tional provisions of the Schedule.

147. The saving and transistional provisions of
the Schedule do not affect the operation of the
Interpretation Act, 1918.

SCHEDULE.
QUALIFICATIONS FOR GRANT OF LICENCE (S.27).

1, A person—

(a) who has passed, subject to approved exemptions,
the prescribed examinations relating to the
carrying on and conduct of the business of an
agent and the duties and liabilities of an agent
and has had sufficient practical experience in
negotiating transactions to enable him to carry
on the business of an agent satisfactorily;

{v) who has within a period of five years immedi-
ately preceding his application—

(1) held for a period of at least two years
2, licence, or similar authority, under
an approved corresponding enactment
of any State or Territory of the Com-
monwealth to act as an agent or the
approved equivalent thereof; and
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(i) in that State or Territory for a period
of at least two years acted as and
carried out the functions of an agent,

whether on his own behalf or on behalf of a
firm or a body corporate, not being a licence,
or similar authority, granted to him as being
a person of the kind referred to in paragraphs
(¢) and (d) of this clause;

{¢) who is an executor, administrator, or trustee of
a deceased licensee and his application is for
the purpose of performing functions, exercising
powers, or carrying out duties as such; or

{(d) who i1s a spouse or child of a deceased or
incapacitated licensee and is seeking a licence
to conduct the business of that licensee until
other arrangements can be made for the lawful
conduct thereof but not for any pericd exeeding
three years,

is, subject to this Act, qualified for the grant of a licence.

2. For the purposes of paragraph (a) of clause 1 of this
Schedule, but without limiting the generality of the pro-
vision in that paragraph in respect of practical experience,
a person has had sufficient practical experience in negotiat-
ing fransactions if he has, during a period of two years
immediafely preceding his application for a licence-—

(a) lawfully and satisfactorily performed the func-
tions of a sales representfative on behalf of a
persen who lawfully carried out the functions
of an agent, during that period or on behalf of
a firm which did so; or

(b) Iawfully and satisfactorily performed the funec-
tions of a business agent on his own behalf or
on behalf of a firm, or & body corporate, which
lawfully carried on the business of g business
agent during that period.

Licence by Reason of Qualificalion under Clause 1(e) of
this Schedule.

3. Such a licence shall not be effective any longer than is
necessary for the licensee to perform his functions, exercise
his powers, and carrv out his duties as executor, adminis-
trator, or trustee of the deceased licensee,
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Licence Dy Reason of Qualification under Clause 1(d) of
this Schedule.

4, Buch a licence shall be effective only for such period
not exceeding three years as is determined by the Board
and no further such licence shall be granted to the same
person in respect of the same circumstances.

Death or Incapacily of Agent.

5. (1) A person who is not an executor, administrator,
trustee, spouse, or child of a deceased licensee or wWho Is
not a spouse or child of an ineapacitated licensee may, with
the written permission of the Registrar, conduct the
business of that licensee for such period not exceeding
three months as is specified In the written permission
notwithstanding that he is not otherwise qualified to hold a
Heence,

(2) The Reglsirar shall not give his written permission
for the purposes of subclause (1) of this clause unless—

(a) the Registrar receives an application in writing
signed by the person seeking to carry on the
business; and

() the Registrar is satisfied that the person is of
good character and repute and At to be
concerned temporarily in the management and
control of the deceased licensee’s business and
that it is in the interests of that business thag
the person should be so concerned.

(3) While a person carries on fhe business of a
deceased or incapacitated Heensee pursuant to this clause
he is deemed to be a licensee and the holder of a currentg
triennial certificate and the business is deemed to have
carried on without interruption by reason of the death or
incapacity.

Death of Pariner in a Firm or Director of o
Body Corporate.

6. (1) Where g firm or hody corporate is licensed and the
holder of a current triennial cerfificate but subseguently by
reason of a death it ceases to be qualified in fterms of
paragraphs (¢) and (d) of section 28 or paragraphs (¢) and
(dy of section 29, the firm or body corporate shall
immediately give to the Reglstrar writfen notice to that
effect, and the firm or body corporate may carry on the
business for a period of three months after the death or
until other arrangements are made to comply with the Act,
whichever is the sooner.
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{2) Where g firm or hody corporate carries on business
pursuant to this clause the business is deemed fto have
been carried on by a licensee and the holder of a current
triennial certificate without interruption by reason of the
death.

SAVINGS.

Conititnuation of Licences in Force under the
Repealed Act.

7. (1) Licences in force under the repealed Act
immediately preceding the appointed day shall continue
in force as if granted under this Act and as if the licensees.
were qualified under this Act, and the Board shall, on receipt
of an application signed by the licensee, and without
payment of any fee by him, grant a friennial certificate
in respect of the licence and approve the appointment of
an auditor for the business of that licensee, and the triennial
certificate shall, subject to this Act, expire on the day the
licence under the repealed Act would have expired if that
Act had remained in force.

(2) In respect of a firm or & body corporaie on behalf
of which a licence was in force under the repealed Act
Immediately preceding the appointed day, subclause (1) of
this clause shall be applied so that both the person who
held the licence and the firm or body corporate—

(a) are licensed under this Act as if they were gualified
under it; and

(b) on application pursuant to that subclause, shall
be granted a triennial certificate which shall expire
as provided in that subclause,

and so that the appointment of an auditor for the business
of the firm or body corporafte shall be approved.

{(3) Confributions made to the Land Agents PFidelity
Guarantee Fond under the repealed Act in vespect of
Heences that have been continued under this clause shall
be credited to the licensee, and in the case of a firm or body
corporate, to hoth the person who held the licence under
the repealed Act and to the firm or the body corporate, as
if the contributions were made to the Real Estate and
Business Agents Fidelity Guarantee Fund under this Act.

Pastoragl Companies.

8. (1) This clause applies to and in relation to each pastoral
company in respect of which an exemption granted under
section 11 of the Banking Act 1959 of the Parliament of the
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Commonwealth, or that Act as amended from time to time,
is In force, and in respect of which the Secretary of the
Land Agents Supervisory Committee under the repealed
Act certifies that the company was an approved applicant
within the meaning of that Act and by reason thereof was
a leensee under that Aet immediately preceding the
appointed day and conseguently its licence has been con-
tinued under clause 7 of this Schedule.

(2) A pasioral company to and in relation to which this
clause applies may carry on business as an agent under and
subject to this Act but without complying with the require-
ments of—

{a) paragraphs (c) and (d) of section 29; and
{(b) subsection (2) of section 37 and section 41,

if, and only if, it complies with the requirements of subclause
(3) of this clause.

(3) A pastoral company to which this clause applies
shall establish and maintain a Real Estate and Business
Agent’s Section specified as such and—

{a) on and after a date two years after the
appoinfed day that Real Estaie and Business
Agent’s Section shall have a manager who is a
licensee and the holder of g current triennial
certificate;

(b) on and after a date three years after the
appointed day, the company shall have as the
manager of—

(i) each branch office of the company
within the metropolitan region at
which transactions are negotiated or
confrolied; and

(ii) each branch office of the company out-
side the metropolitan region which, in
the opinion of the Board, is engaged
substantially in the negotiation and
control of transactions other than
those involving rural and agricultural
properties,

a person who is a licensee and the holder of a
current triennial certificate, but in the case
referred to in subparagraph (ii) of this para-
graph it shall be deemed to be sufficient com-
pliance with this paragraph if the person in
control of the real estate and business agency
component of the branch is licensed and is the
holder of a current triennial certificate;
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(¢) in respect of each office of the company ab
which transactions are negotiated or conirolled,
on and after the appointed day until the pro-
visions of paragraphs (a) and {(b) have heen
complied with, the manager shall be a person
who is the holder of a current certificate of
registration; and

(d) the manager referred to in paragraph (b) of
this subclause shall not be g licensee nominated
as manager by any other licensee, shall not be a
manager of any other office, and shgll not carry
cn business as an agent on his own account,
but if the manager of the Real Estate and
Business Agents Section of the company is, in
the opinion of the Board, normally in sub-
stantial attendance at any one office, another
licensee is not required in respect of that office.

(4) In paragraph (b) of subclause (3) of this clause
“metropolitan region” means that part of the State that
comprised the metropolitan region within the meaning of
the Town Planming and Development Act, 1828 as amended
and in force on the date on which this clause came into
operation,

Other Bodies Corporate that have had their Licences
continued under Clause 7 of this Schedule.

8. Until a date three years after the appointed day the
following provisions of this Act do not apply to or in relation
to such licensees—

(a) paragraph (c) of section 29; and

(b} the provisions of sections 37, 38, and 41 relating
to managers.

Firms and persons other than bodies corporate, that or who
have had their Licences continued under Clause 7 of this
Schedule.

10, Until a date three years after the appointed day—

(a) the provisions of sections 37, 38 and 41 relating
to mansagers do not apply to or in relation to
such licensees;
and

(b} the provisions of paragraph (c) of section 28
do not apply fo and in relation to such licensees
that are firms,
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Persons of a kind referred to in Section 4(3)(v) .of the
repealed Act and whose Licences have been continued
under Clause 7 of this Schedule,

11. Such a licence shall not be effective any longer than
is necessary for the licensee to perform his functions,
exercise his powers, and carry out his duties as executor,
administrator, or frustee of the deceased licensee,

Persons of a kind referred fo in Section 4(3)(vi) of the
repealed Act and whose Licences have been continted
under Clause 7 of this Schedule.

12, Such a licence shall be effective only for the period it
would have continued to be effective if the repealed Act
had remained in force.

Aucitions in respect of Real Estate Transdactions.

13. On and after the appointed date, such an auction shall
only be conducted by a person—

(a) who may lawfully conduct such an auction
under the Auchion Sales Act, 1973; and

{(b) who—

(1) is, under this Act, a licensee with a
current triennial certificate and con-
ducts the auction in the course of his
business as such a licensee; or

(ii) is a person who conduets the auction
on behalf of, in the course of the busi-
ness of, and under the supervision and
control of such a Heensee.

Auctions in respect of Business Transaclions not involving
a Real Estate Transaction.

14, On and after the appointed day, such an auction shall
only be conducted by a person—

() who may, under the Auction Sales Act, 1973,
lawfully conduct such an auction; and

(b) who—

(1) is, under this Act, a licensee with a
current triennijal certificate and con-
ducts the auction in the course of his
bhusiness as such a licensee; or
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(if) is a person who conducts the auction
on behalf of, in the course of the busi-
ness of, and under the supervision and
control of such a licensee,

Continuation of Certificates of Registration in Force
under the Repealed Act.

15. (1) Any certificate of registration of a land salesman
in force under the repealed Act immediately preceding the
appointed day shall continue in force as if granfed as a
certificate of registration of a sales representative and as
if the person registered under the repealed Act was gualified
to be registered under this Act and shall, subject to this
Act, expire on the day it would have expired under the
repealed Act if thai Act had remained in force.

(2) Confiributions made to the Land Agents Fidelity
Guarantee Fund under the repealed Act in respect of
certiftcates of registration that have been continued under
this clause shall be credited to the sales represenfative as
if the contributions were made to the Real Estate and
Business Agents Fidelity Guarantee Fund under this Act.

Continuation of Cerlain Office Managers.

16. (1) A person, who immediately before the appointed
day—

(a) was registered as a land salesman under the
repealed Act and had been so registered for a
pericd of nol less than three years; and

(h) was the manager of a branch office of the
business of an agent and had been the manager
of such a hranch office for a period of not less
than one year,

may be nominated by a licensee as manager of a registered
branch of the licensee’s business, and may continue to act
as such a manager if the Board so approves and the person
continues to be registered as a sales representative.

(2) For the purposes of subclause (I) of this clause the
other provisions of this Act shall be read and constrired with
such modifications as are necessary and, without limiting
the generality thereof, shall be read and construed with the
following particular modifications—

{a) a person acting as the manager of a registered
branch office pursuant to subclause (1) of this
clause shall identify himself as the manager
and a real estate or business sales representative,
or both, and not as a real estate or business
agent, or both; and
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(b) the other provisions of this Act that apply to
and in relation to sales representatives apply to
and in relation to a person acting as the
manager of a registered hranch office pursuant
to subeclause (1) of this clause, and not such
other provisions that apply to and in relation to
a manager who is a licensee except to the extent
that they are necessary to so apnly in respect of
the duties and obligations of the manager of
such a branch.

TRANSITIONAL.,
Constitulion of Board Before Appoinied Day.

17. Notwithstanding that the Board is constituted before
the appointed day, and that officers of the Board are
appointed before that day, and that the Board and its
officers may, under this Act, exercise powers and functions
and discharge duties hefore fthat day, the Land Agents
Supervisory Commitiee constituted under the Land Agents
Act, 1921-1974 and the officers thereof may continue to
exercise powers and functions and discharge duties under
that Act up to buf not including the appointed day.

Certain Powers Exercised Before Appoinied Day.

18. Any licence, any triennial certificate and any Business
Agent’s Permit granted before the appointed day shall not
have effect until that day.

Matters Pending or Arising out of Evenis before
Appointed Day.

19. On and after the appointed day, the Board and the
officers thereof may exercise powers and funetions and
discharge duties that the Land Agents Supervisory
Committee may have done under the repealed Act, if it
had remained in force, in respect of malters pending
immediately preceding, or arising out of events preceding
that day, and the Board may give directions in respect of
the practice and procedure of proceedings hefore the Board
relating to such matiers.

Transfer of Rights, Obligations, and Liabilities, and of
the Management and Control of Certain
Personal Property.

20, On the appointed day—

(a) all rights, obligations, and liabilities of that
Land Agents Supervisory Committee existing
immediately preceding that day are by force of
this clause vested in or imposed on the Board;
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(b)

(c)

(d)

(e)

()

(g)

(h)

in any agreement, whether in writing or not,
and in every deed, contract, or other insfrument
to which that Land Agents Supervisory
Committee was a party or by which it was
affected, a reference to that Committee shall
take effect as a reference to the Board;

any proceedings pending immediately preceding
that day to which that Land Agents Supervisory
Committee was a party shall be continued as
if the Board were a party thereto in lieu of
that Committee;

all rights, obligations, and liabilities of the
Land Agents Pidelity Guarantee Fund
established under the repealed Act eXisting
immediately preceding that day or which would
have arisen out of events preceding that day
if the repealed Act had continued in force are
by force of this clause vested in or imposed
on that Fund as continuced by this Act under
the name Real Estate and Business Agenfs
Tidelity Guarantee ¥Fund;

in any agreement, whether in writing or not,
and in every deed, contract, or other instrument
by which that Land Agents Fidelity Guarantee
Fund was affected, a reference to it shall bs
read as a reference to that Fund as continued
under this Act under the name Real Estate and
Business Agents Fidelity Guarantee Fund;

any proceedings pending immediately preceding
that day in respect of that Land Agents Fidelity
Guarantee Fund shall be continued in respect
of that Fund as continued under this Act under
the name Real Estate and DBusiness Agents
Fidelity Guarantee Fund:

all records of that Land Agents Supervisory
Committee and of that Land Agents Fidelity
Cuarantee Fund shall be transferred to the
Board; and

any personal property vested in Her Majesty
and under the management and control of that
Land Agents Supervisory Committee for the
purposes of the repealed Act immediately
preceding that day shall, subject to the approval
of the Treasurer and the Minister, be
transferred to the managemesnt and confrol of
the Board.
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Business Agents Only.

21. (1) Where immediately preceding the day on which
this Act received the Royal Assent, a person or firm carried
on the business of a business agent buf not the business
of a land agent the Board, subject to this Act, may, on the
application of that person or firm and payment of the
preseribed fee, grant to the person or fitm a Business Agent’s
Permit if the Board is satisfied that—

(a) in the case of a person, noft being a hody
corporate—

{i) he is of or over the age of eighteen
years;

(ii) he is a person of good character and
repute and a fit and proper person to
hold a Business Agent’s Permit;

(iii) he has sufficient material and financial
resources available to him to enable
him to comply with the requirements
of this Acl; and

(iv) he understands fully the duties and
obligations Imposed on him by this Act
on business agents,

(b) in the case of a firm—

(i) all of the natural persons, if any, by
whom the firm is constituted and all
of the persons concerned in the
management or control of, any body
corporate by which the f[irm is
constituted are persons of  good
character and repute and are persons
fit to be concerned as directors of, or
in the management and control of, a
business agent’s business;

(ii) the persons by whom or by which the
firm is constituted have sufficient
material and financial resources
available to them to enable them to
comply with the requirements of this
Act; and

(iii) the person in bona fide control of the
business agent’s business is a person
of gocd characier and repute and a fit
and proper person o have such control
and has the qualifications referred to
in subparagraphs (i), and (iv) of
paragraph (a) of this clause;
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{e) in the case of a body corporate—

(i) all of the directors of the body
corporate, and all of the persons con-
cerned in the management or control
cf the body corporate, are persohs of
good character and repufe and are
persons fit to be concerned as directors
of, or in the management and confrol
of, a business agent’s business;

(ii) that it has sufflcient material and
financial resources available to it to
comply with the reguirements of this
Act;

{iii) the person in bona fide control of the
business agent’s business is a person
of good character and repute and a fit
and proper person to have such control,
and has the gqualifications referred fo
in subparagraphs (i), and (iv) of
paragraph (a) of this clause.

(2) Subject to this Act a Business Agent’s Permit—

(a) confers on the holder the right to carry on
business as a business agent bul not as a real
estate agent;

(b) is effective for ome year buf, subject to
paragraph (¢) of this subclause, not any time
after a date three years from and inecluding the
appointed day; and

{c) may, on payment of the prescribed fee be
renewed for a further period of one year but
any such renewal is not effective any time after
a date three years from and including the
appeointed day unless the holder establishes fo
the satisfaction of the Board that he has made
significant progress towards gualifying himself
for a licence, in which case a renewal may bhe
effective until a date five years Ifrom and
including the appointed day.

(3) The provisions of this Act that apply to and in
relation to applications for licences and renewals of triennial
certificates apply to and in relation to applications for
Business Agent’s Permits and renewal thereof but with such
modifications as are necessary and in particular with the
modification that an applicant for a Business Agent’s Permit
is not required to contribute to the Real Estate and Busi-
ness Agent's Fidelity Guarantee Fund.
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Bonds, Guarantees, or Insurance Policy in respect of
Business Agent’s Permils.

22, (1) Subject to subeclause (11) of this clause the Board
shall not grant or renew a permit unless the applicant lodges
or has lodged with the Board a bond or guarantee {o Her
Majesty and her successors in an approved form and in an
amount, of not less than $75 000, approved in respect of the
applicant, entered infto by an Insurance company carrying
on business under and in accordance with the Insurance
Act 1932 of the Parliament of the Commonwealth, or by a
bank earrying on business under, and in accordance with
the Banking Act 1959 of the Pariliament of the Common-
wealth, or any other Act in amendment, or substitution of
those Acts respectively, or by other approved surety or
sureties or by other approved guarantor or guarantors.

(2) A bond or guarantee lodged pursuant to this clause
shall be conditioned on the agent duly and according to law
paying, applying, and accounting for moneys coming to his
hands and punctually complying with all duties and obliga-
tions imposed oh him by law in relation to those moneys;
and the bond or guarantee shall provide that it enures dur-
ing fhe ferm of the permit for which it is originally given
and may also provide that it enures during the term of any
renewsal of the permit.

(3) Where a bond or guarantee enures in respect of the
renewal or further renewal of a permit, the insurance com-
pany, surety, or sureties, or the hank, guarantor, or guaran-
tors may by notice in writing given to the Board determine
its, his, or their liability under the bond or guarantee in
respect of any act or default that may be done or made
after the current permit expires and the Board shall nof
renew the permit until another approved bond or guarantee
has been lodged by the applicant.

(4) Where, at any time during ihe currency of a permit,
the hond or guarantee lodged in respect of it ceases to be of
full force and effect, the agent is deemed not to be the
holder of a permit until another approved bond or guarantee
is lodged by him.

(5) The Distriet Court may, on the application of the
Board and on being satisfied that any condition of the
bond or guarantee has heen broken, assign the moneys
recoverable on the bond or guarantee fo the Board or to
any other person and the Board or any ofther person to
whom such an assignment has been made or the executor
or administrator of the estate of that other person is,
upon the assignment, entitled to sue upon the bond or
guarantee in its or his own name, or as such an executor
or administrator, as if the bond or guarantee had in the
first instance been given to it or him and is entitled fo
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receive, as trustees for all persons interested, the Ifull
amount recoverable in respect of the breach of a condition
of the bond or guarantee.

(6) In this section “District Court” includes the
Repgistrar and a Depuby Registrar of that Court, acting
pursuant to the Rules of Court.

(7) Notwithstanding subeclauses (1) to (6), both
inclusive, of this clause the Board may, from time to time,
effect a policy or policies of insurance for the purpose of
compensating persons who suffer pecuniary loss by reason
of defalecation by an agent who has been granted a permit.

(8) A policy effected under subelause (7) of this
clause—

(a) may relate generally to defalcations by agents
who are the holders of current permits, or may
relate only to defaleationn by an agent who is
the holder of a current permit and named in
the policy;

(b) shall be for an approved amount of not less
than $75 000 in respect of each agent to whom
the policy relates; and

() shall be conditioned in 1like terms to those
required in respect of a bond or grarantee as
provided in subclause (2) of this clause.

(9) Before s policy is effected under subelause (7) of
this clause, an agent to whom the policy relates shall pay
to the Board the cost of the premium payable on the policy
or, where the case reguires, the agents to whom the policy
relates shall respectively pay such proportions of the costs
of the premium payable under the policy as is defermined
by the Board having regard to the amount involved in
respect of each agent.

(10) The Board may publish the fact that a policy has
been effected under subelause (7) of this clause and of the
details of the poliey.

(11) During the currency of policy effected under
subclause (7) of this clause, the grant or renewal of a permit
to an agent to whom the policy relates is not conditional
upon the lodging of a bond or guarantee as provided by
subelause (1) of this clause.

(12) The Board is entifled fo sue in its own name on
a policy effected under subelause (7) of this clause, and
is entitled to receive as trustee for all persons interested
the full amount recoverable under the policy in respect of
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defaleation by an agent o whom the policy relates, but the
District Court may, on the application of the Board and on
being satisfied that there has been a defalcation by an
agent to whom the policy relates, assign the moneys
recoverable under the policy to any other person and any
other person to whom such an assignment has been made
or the executor or administrator of the estate of that other
person is upon the assignment, entitled to sue in his own
name, or as such an executor or administrator, on the policy
and is entitled to receive as trustee for all persons interested
the full amount recoverable under the policy in respect of
such a defalcation.

{13) Except as provided by subcelause (12) of this clause,
a person other than the Board has no right of action against
an insurer with whom or with which the Board effects a
policy of insurance under subclause (7) of this clause, or
any claim against monheys paid to the Board by such an
insurer, by reason only that the person has a elaim in
respect of defalcation by an agent to whom the policy
relates.

(14) Notwithstanding any provision of the State
Government Insurance Office Act, 1938, the State Govern-
ment Insurance Office is authorized to undertake liability
under a policy or policies of insurance effected under sub-
clause (7) o this clause,

Application of this Act to Holders of Current
Business Agent’s Permits.

23. All the provisions of this Act that are in force and that
apply in respect of the regulation and supervision of
licensees, holders of current triennial certificates and sales
representatives acting on fheir behalf, except those in
respect of the requirements of holding licences and triennial
certificates and qualifications relating therefo, apply in
respect of holders of current Business Agent’s Permits and
sales representatives acting on their bhehalf, with such
modifications as are necessary and in particular with the
following modifications—

(2) the holder of a current Business Agent’s
Permit shall not be a member of the Board;

(b) the holder of a current Business Agent’s
Permit shall not earry on business, or by any
means hold himself or itself out, as a real estate
agent;

(¢) unless the case requires otherwise, references
t0 & licensee or the holder of a currenft triennial
ceriificate, or both, shall be construed to include
the holder of a current Business Agent’s Permit;
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(d)

(e

(f)

(8)

(h)

(1)

6)

(k)

Part VIII does not apply to or in relation o
holders of current Business Agent’s Permits;

“defalcation by an agent” has a like meaning
to ‘“defaleafion of a licensee”, as deflned in
section 4, with the substitufion of the word
“ggent” for “licensee”;

a reference in section 139 to a “licensee” shall
be construed as a reference to an agent;

insert after the word “licensee”, in line four
of subparagraph (i) of paragraph (b) of clause
14 of this Schedule the passage “, or is, under
this Act, the holder of a current Business
Agent’s Permit”;

insert after the word “licensee” in line four of
subparagraph (ii) of paragraph (b) of clause
14 of this Schedule fthe passage “ or of the
holder of a current Business Agent’s Permit”;

5 reference to the cancellation or suspension
of a licence or triennial certificate shall be
construed as a reference to the cancellation or
suspension of a Business Agent’s Permit;

g, Business Agent’s Permit lapses if the holder
thereof is granted a licence; and

each Business Agent’s Permit current immedi-
ately preceding a date three years from and
including the appointed day lapses on that date,




